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CHAPTER  XVIII.— Continued. 

SURROGATES '  COURTS,  AND  PROCEEDINGS  THEREIN. 


TITLE  IV. 

Proceedings  by  or  against  an  executor  or  administrator,  touching  the  administra- 
tion and  settlement  of  the  estate. 

Article  1.  Aid,  supervision,  and  control  of  an  executor  or  administrator. 
2.  Accounting;  and  settlement  of  the  estate. 


ABTTCLE  FIRST. 


AID,  SUPERVISION,  AND  CONTROL  OF  AN  EXECUTOR  OB  ADMINISTRATOR. 


{  2706.  Liability  of  persons  unauthorized 
to  act  as  executor  or  adminis- 
trator. 

2707.  Proceedings  to  discover  property 
withheld. 

2706.  Order;  service  of  citation  and  or- 
der; officers  who  may  act  in  sur- 
rogate's absence. 

2709.  Examination. 

2710.  Decree  for  delivery,  or  dismissal. 

2711.  Appointment  of  appraisers  and  ap- 

praisal 


§  2712.  What  shall  be  deemed  assets. 

2713.  Exemption  for  widow  and  children. 

2714.  Contents  of  inventory. 

2715.  Return  of  inventory. 

2716.  Return    of    inventory;     how    com- 

pelled. 

2717.  Sale  of  personal  property. 

2718.  Ascertainment  of  debts. 

2719.  Payment  of  debts. 

2720.  Apportionment  of  rents,  annuities, 

and  dividends. 

2721.  Payment  of  legacies. 


The  amendments  of  1893  changed  the  subjects  of  the  sections  in  this. article.  They 
also  changed  the  subjects  ot  some  of  the  sections  classified  under  article  second,  but  the 
subjects  of  such  sections  as  amended  belong  to  the  general  subjects  treated  in  article 
first.  They  have,  however,  been  left  under  article  second.  The  section  headings  in  the 
foregoing  list  have  been  changed  to  agree  with  the  amendments. 

§  2706.  [Am'd,  1886,  1893.]  Liability  of  persons  unauthorized  to  act  as 
executors  or  administrators. 

Every  person  becoming  possessed  of  property  of  a  testator  or  intestate,  with- 
out being  thereto  duly  authorized  as  executor  or  administrator,  or  without  au- 
thority from  the  executor  or  administrator,  is  liable  to  account  for  the  full  value 
of  such  property  to  every  person  entitled  thereto,  and  shall  not  be  allowed  to 
retain  or  deduct  therefrom  any  debt  due  to  him. 

2  R.  8.  81,  §  00.  Am'd  L.  1886,  c.  308;  L.  1893,  c.  686.  Replaces  a  section  as  to 
discovery  of  assets. 

§  2707.     [Am'd,  1893, 1903.]    Proceedings  to  discover  property  withheld. 

An  executor  or  administrator  may  present  to  the  surrogate's  court,  from  which 
letters  were  issued  to  him,  a  written  petition  duly  verified  setting  forth,  on  knowl- 
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deced't  estates;  discov'y  of  assets. 


§2707 
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edge  or  information  and  belief,  any  facte  tending  to  show  that  money  or  other 
personal  property  which  should  be  delivered  to  the  petitioner,  or  included  in  an 
inventory  or  appraisal,  is  in  the  possession,  under  the  control  or  within  the 
knowledge  or  information  of  a  person  who  withholds  the  same  from  him;  or  who 
refuses  to  impart  knowledge  or  information  he  may  have  concerning  the  same, 
or  to  disclose  any  other  fact  which  will  aid  such  executor  or  administrator  in 
making  discovery  of  such  property,  so  that  it  cannot  be  inventoried  or  appraised; 
and  praying  an  inquiry  respecting  it,  and  that  the  person  complained  of  may  be 
cited  to  attend  the  inquiry  and  be  examined  accordingly,  and  to  deliver  the 
property  if  in  his  control.  The  petition  may  be  accompanied  by  an  affidavit  or 
other  evidence,  written  or  oral,  tending  to  support  the  allegations  thereof.  If  the 
surrogate  is  satisfied,  on  the  papers  so  presented,  that  there  are  reasonable  grounds 
for  the  inquiry,  he  must  issue  a  citation  accordingly ;  which  may  be  made  returna- 
ble forthwith,  or  at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at 
any  time  before  the  hearing.  Where  the  person,  or  any  of  the  persona,  to  be 
cited  does  not  reside,  or  is  not  within  the  county  of  the  surrogate,  the  citation,  in 
the  surrogate's  discretion,  may  require  him  to  appear  at  a  specified  time  and  place 
within  the  county  where  he  resides  or  is  served  before  the  surrogate  of  that 
county. 

Former  §§  2706  and  2707,  consolidated.     Am'd  L.  1803,  c.  686;  I*  1003,  c.  526. 

claimant,  the  administratrix,  and  the  re- 
mainderman agreed  on  a  settlement  whereby 
the  administratrix  was  to  have  the  estate 
for  life,  and  the  remainder  at  her  death 
was  to  be  divided  between  the  remainder- 
man and  the  claimant.  The  claimant 
bought  out  the  interest  of  the  remainder- 
man, and  the  testatrix  had  disposed  of  some 
of  the  property  and  turned  over  to  the 
claimant,  against  whom  the  proceeding  was 
brought,  and  her  brother,  all  the  assets  she 
had  received  from  the  husband's  estate.  It 
did  not  appear  that  there  were  any  creditors 
to  whom  she  was  indebted. — Held,  that  the 
application  for  the  possession  of  the  prop- 
erty would  be  denied.  Re  Haniman's  Estate, 
50  Misc.  245;  100  N.  Y.  Supp.  481. 

Funds  held  by  a  bank  which  were  de- 
posited by  a  deceased  person  in  his  lifetime 
may  not  be  recovered  by  the  personal  repre- 
sentative in  a  summary  proceeding  under 
L2707,  providing  for  delivery  of  property 
longing  to  the  estate  of  a  deceased  person, 
but  withheld  by  another,  since  the  deposit 
of  the  money  creates  the  relation  of  debtor 
and  creditor,  necessitating  the  following  of 
the  ordinary  process  of  law  for  the  collec- 
tion of  the  debt.  Re  White's  Estate,  110 
App.  Div.  140;  103  N.  Y.  Supp.  868. 

In  proceedings  pursuant  to  §  2707,  to 
compel  the  delivery  to  petitioner,  as  admin- 
istratrix, of  "money  or  other  personal  prop- 
erty" belonging  to  the  decedent,  irregulari- 
ties in  the  proceedings,  consisting  of  failure 
to  comply  with  section  2708,  relating  to  the 
surrogate's  order  and  the  service  thereof 
and  of  the  citation,  are  waived  by  a  general 
appearance  and  the  filing  of  an  answer  to 
the  merits.  Re  McOuire's  Estate,  106  App. 
Div.  131 ;  04  N.  Y.  Supp.  07. 

§§  2706,  2707,  do  not  prevent  an  ad- 
ministrator of  one  estate  from  maintaining 
an  action  against  the  administrator  of  an- 
other estate  upon  a  decree  of  a  surrogate's 
court  directing  the  defendant  to  pay  to 
plaintiff's    intestate    certain    funds    in    his 


Where  a  wife,  as  executrix  of  the  estate 
of  her  husband,  was  examined  under  §  2707, 
as  to  the  ownership  of  notes  executed  by  her 
in  favor  of  a  third  person  which  had  been 
assigned  to  the  husband,  such  examination, 
under  the  direct  provisions  of  section  2700, 
rendered  the  wife  a  competent  witness  to 
testify  as  to  the  transaction  with  her  hus- 
band, despite  section  829,  which  prevents  a 
party  from  testifying  as  to  transactions 
with  one  deceased.  Re  Van  Alstyne,  147 
App.  Div.  411;  132  N.  Y.  Supp.  203. 

An  order  punishing  a  witness  for  con- 
tempt for  failure  to  answer  questions  in 
proceedings  under  §§  2707,  2709,  for  dis- 
covery as  to  property  of  a  decedent's  estate, 
is  a  final  order,  and  appealable  to  the  court 
of  appeals.  King  v.  Ashley,  179  N.  Y.  281; 
72  N.  E.  106. 

Where  an  executor  applies,  under  §§  2706- 
2714,  for  an  order  permitting  him  to  ex- 
amine a  person  alleged  to  be  in  possession 
of  certain  property  of  the  estate,  he  is  en- 
titled to  an  order  permitting  such  exam- 
ination, and  the  person  sought  to  be 
examined  cannot  defeat  it  by  a  verified  an- 
swer alleging  that  he  has  no  property  of 
the  estate  in  his  possession,  and  that  he 
is  an  absolute  owner  of  the  property  de- 
scribed in  the  executor's  petition.  Gick  v. 
Stumpf,  49  Misc.  32 ;  98  N.  Y.  Supp.  209. 

The  surrogate,  under  §  2707,  may  exam- 
ine a  person  alleged  to  have  in  her  posses- 
sion property  belonging  to  the  estate  of  a 
decedent,  though  the  person  sought  to  be 
examined  claims  the  ownership  of  the  prop- 
erty involved  in  the  petition.  Re  Packard's 
Estate,  53  Misc.  163;  104  N.  Y.  Supp.  474. 

An  administrator  brought,  under  §  2707 
et  seq.,  a  proceeding  for  the  discovery  and 
delivery  of  assets  of  decedent  The  evi- 
dence showed  that  decedent  had  received 
certain  property  under  the  will  of  her  hus- 
band which  gave  her  an  estate  for  life,  that 
the  person  in  possession  of  the  property  had 
filed   a   claim   against  the   estate,   and   the 
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hands.  Koenig  v.  Wagener,  126  App.  Div. 
772;  111  N.  Y.  Supp.  116. 

Ail  administrator  instituted  a  proceeding 
for  the  discovery  of  assets  under  §  2707. 
Each  witness  on  examination  claimed  title 
to  the  property  in  his  possession  and  dis- 
puted the  right  of  the  administrator  thereto. 
— Held,  that  under  the  provision  of  such 
section  that,  if  the  petitioner's  rights  are 
in  dispute,  the  proceeding  shall  end,  unless 
claimants  consent  that  the  surrogate  deter- 
mine the  rights  of  the  parties,  the  proceed- 
ing will  be  dismissed.  Re  McGee's  Estate, 
63  Misc.  494;   118  N.  Y.  Supp.  423. 

A  temporary  administrator  filed  a  peti- 
tion alleging  that  a  resident  of  Texas  had 
possession  of  money  and  property  belonging 
to  the  decedent,  which  he  had  refused  to  de- 
deliver  to  the  administrator,  and  that  an 
examination  of  such  non-resident  and  a  dis- 
covery as  to  the  property  under  his  control 
was  necessary. — Held,  that  the  petitioner 
was  entitled  to  an  examination,  inasmuch  as 
the  statute  is  designed  not  only  to  bring 
about  a  delivery  of  property  to  the  admin- 
istrator, but,  where  such  delivery  is  imprac- 
ticable, to  afford  discovery  as  to  assets  of 
the  estate.  O'Brien  v.  Baker,  65  App.  Div. 
282;   72  N.  Y.  Supp.  1001. 

The  resident  of  Texas  interposed  an  an- 
swer in  which  he  alleged  that  he  had  been 
appointed  temporary  administrator  in  Tex- 
as, and  that  by  virtue  of  such  appointment 
he  had  a  special  property  in  the  assets  of 
the  decedent  under  his  control. — Held,  that 
the  petition  was  not  dismissible  under  § 
2709,  since  the  statute  only  contemplates 
a  dismissal  where  a  right  or  ownership  of 
property  is  set  up  which  is  antagonistic  to 
the  estate  of  the  decedent.     lb. 

§8  2707-2709,  providing  a  summary 
mode  of  discovering  and  reaching  property 
of  a  decedent  in  the  hands  of  a  third  per- 
son, do  not  authorize  an  adjudication  of  de- 
fendant's rights  to  such  property  where 
such  rights  are  in  dispute,  or  depend  on  an 
accounting.  Carey's  Estate,  11  App.  Div. 
289;  42  N.  Y.  Supp.  346. 

A  bank  which  from  time  to  time  had 
custody  of  assets  deposited  by  decedent  as 
security  for  loans  can  be  required  to  inform 
the  executor  as  to  what  those  assets  were. 
Richardson's  Estate,  31  Misc.  666;  66  N.  Y. 
Supp.  94,  Surr.  Ct. 

It  seems,  that  the  title  to  money,  or 
other  personal  property  which  a  deceased 
person  owns  at  the  time  of  his  death  passes 
to  his  administrator  in  case  of  intestacy, 
as  of  the  time  of  his  death.  If  intermediate 
the  death  and  the  granting  of  letters  a 
stranger  or  any  third  party,  without  au- 
thority collects,  receives  or  appropriates 
any  of  the  assets  they  become  liable  to  ac- 
count for  the  same  to  the  true  personal 
representatives  of  the  deceased.  Truesdell 
v.  Bourke,  145  N.  Y.  612. 

The  legislature  may  confer  upon  the  sur- 
rogate any  summary  authority  in  respect 
to  estates  within  his  jurisdiction  which 
courts  of  equity  possessed  before  the  adop- 
tion of  the  Constitution,  especially  where 
such  authority  simply  relates  to  the  posses- 


sion of  the  personal  effects  of  a  deceased 
person.  Matter  of  Curry,  25  Hun  321;  1 
Civ.  Proc.  319. 

The  question  of  possession  only,  and  not 
that  of  title,  can  be  examined.  lb.;  Es- 
tate of  Seaman,  16  Week.  Dig.   118. 

In  a  case  where  the  public  administrator 
of  New  York  county  is  in  charge  of  an 
intestate's  estate,  not  virtute  officii,  but 
under  letters  issued  to  him  out  of  the  sur- 
rogate's court,  the  procedure  under  an  ap- 
plication by  him,  for  the  discovery  of  prop- 
erty of  such  estate  alleged  to  be  concealed 
or  withheld,  is  regulated  by  §§  2706,  2714, 
relating  to  such  an  application  by  executors 
and  administrators,  generally  and  not  by 
L.  1882,  c.  410,  §  222,  re-enacting  R.  S., 
part  2.  c.  6,  tit.  6,_§  8.  Pub.  Adm.  v.  Elias, 
4  Dem.  139;  2  How.  N.  S.  158,  Rollins, 
Surr. 

These  sections  provide  a  summary  means 
of  discovery  of  specific  sums  or  articles 
withheld  or  concealed,  and  do  not  apply 
to  the  case  of  a  simple  indebtedness;  even 
in  the  case  of  a  specific  sum  or  thing,  the 
proceeding  must  be  dismissed  upon  filing 
an  answer  setting  up  ownership  or  lien. 
Matter  of  Cunard,  27  State  Rep.  128;  7  N. 
Y.  Supp.  553,  affi'g  24  State  Rep.  319;  6  N. 
Y.  Supp.  883. 

The  object  and  intent  of  the  statute  is 
for  the  discovery  of  property  belonging  to 
the  estate  for  the  benefit  of  the  estate,  and 
its  distributees,  and  not  for  an  inquisitorial 
purpose.  lb.;  Matter  of  Stewart,  77  Hun 
564;   28  N.  Y.  Supp.   1048. 

These  provisions  cannot  be  applied  to 
the  collection  of  an  ordinary  debt.  Mat- 
ter of  Nay,  6  Dem.  346;  19  State  Rep.  259, 
Rollins,  Surr. 

On  the  petition  of  T.,  as  administrator 
of  the  estate  of  P.  W.  T.  E.,  a  surrogate's 
court  issued  a  citation  requiring  one  S.  to 
appear  and  be  examined  as  to  certain  arti- 
cles of  personal  property  belonging  to  the 
estate  which  were  alleged  to  be  in  his  pos- 
session. Upon  the  return  day  it  was  shown 
that  letters  of  administration  had  been  is- 
sued to  the  intestate's  widow,  as  well  as  to 
the  petitioner;  and  that  both  had  qualified 
and  each  had  filed  a  separate  inventory. 
Held,  that  the  petition  and  citation  should 
have  been  dismissed,  as  the  administratrix 
should  have  been  made  a  party  to  the  pro- 
ceeding. Matter  of  Slingerland,  36  Hun 
576,  rev'g  3  Dem.  1. 

The  allegations  on  the  part  of  petitioner 
may  be  exclusively  on  information  and  be- 
lief, without  disclosing  the  sources  or 
grounds  thereof.  The  only  prerequisite  to 
the  issuing  of  a  citation,  is  the  satisfaction 
of  the  surrogate  that  there  are  reasonable 
grounds  for  the  inquiry.  Walsh  v.  Downs, 
3  Dem.  202,  Rollins,  Surr. 

The  surrogate's  authority  is  not  limited 
to  cases  where  a  petitioner  swears  that 
property  of  decedent  is  in  the  possession  or 
under  the  control  of  the  party  sought  to  be 
cited.  The  citation  must  be  issued  when- 
ever the  surrogate  is  satisfied  that  there  h 
reasonable  ground  for  inquiry.  Mead  v. 
Sommers,  2  Dem.  296,  Rollins,  Surr. 
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The  purpose  which  the  legislature  aimed 
to  accomplish  by  §8  2706  to  2714  was  to 
afford  a  simple  and  summary  proceeding, 
whereby  the  executor  or  administrator  of 
a  decedent  might  obtain  an  order  for  the 
surrender  and  delivery  of  such  property 
belonging  to  such  decedent's  estate  as 
should  be  discovered  to  be  in  the  hands 
or  under  the  control  of  some  person  or  per- 
sons not  lawfully  entitled  to  the  possession 
thereof;  and  wherever  it  is  apparent  in  any 
stage  of  a  proceeding  taken  under  the  said 
provision  that  such  a  result  is  in  the  nature 
of  things  unattainable,  the  proceeding 
should  terminate.  Estate  of  Knittel,  12 
Civ.  Proc.  1;  7  State  Rep.  752;  5  Dem. 
371.  Rollins,  Surr. 

The  representative  of  an  estate  has  not 
a  right  to  examine  a  debtor  of  his  decedent, 
merely  for  the  purpose  of  ascertaining  the 
nature  and  amount  of  such  debtor's  liabil- 
ities to  the  estate.     lb. 

A  proceeding  to  discover  property  of  de- 
cedent is  not  intended  to  collect  debts. 
Matter  of  Russell,  60  State  Rep.  505. 

Proof  in  an  application  for  the  exam- 
ination of  one  claimed  to  have  property  in 
its  possession  belonging  to  a  decedent,  that 


moneys  were  deposited  in  the  Bowery  Sav- 
ings Bank  by  the  decedent,  and  that,  by 
reason  of  such  deposit,  a  liability  was  cre- 
ated in  the  bank  to  pay  the  amount  of  such 
deposit,  together  with  interest  thereon,  ac- 
cording to  the  terms  of  the  contract  under 
which  such  deposit  was  made,  is  not  suffi- 
cient to  sustain  an  order  for  the  examina- 
tion of  said  bank,  for  the  reason  that  it 
does  not  appear  that  the  bank  has  in  its 
hands  any  specific  moneys  whose  delivery 
to  the  personal  representative  of  the  dece- 
dent the  surrogate's  court  has  authority 
to  direct.  The  fact  that  such  deposit  was 
made,  not  to  the  credit  of  the  depositor 
herself,  but  in  trust  for  her  by  another 
person,  is  a  circumstance  which  does  not 
affect  the  matter  in  any  manner  whatever. 
Estate  of  Knittel. 

An  order  made  under  §  2706  is  one  af- 
fecting a  substantial  right.  An  appeal 
therefrom  is  analogous  to  an  appeal  from 
an  order  requiring  a  party  to  be  examined 
before  trial.     Matter  of  Slingerland. 

As  to  powers  of  public  administrator  in 
New  York  county,  see  L.  1882,  c.  410,  §§ 
222-225;  L.  1898,  c.  230,  and  Greater  New 
York  Charter  L.   1901,  c.  466,  §   1585. 


§  2708.     [Am'd,  1893,  1895,  1903.]     Order;  service  of  citation  and  order. 

The  surrogate  must  annex  to  or  indorse  upon  the  citation,  an  order,  requiring 
the  party  cited  to  attend  personally,  at  the  time  and  place  therein  specified.  The 
citation  and  order  must  be  personally  served,  and  service  thereof  is  ineffectual, 
unless  it  is  accompanied  with  payment  or  tender  of  the  sum,  required  by  law  to 
be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend  a  trial  in  the  supreme 
court 

Former  §§  2708,  2709,  consolidated  L.  1893,  c  686.  Am'd  L.  1895,  c.  946;  L.  1903, 
c.  526. 


A  citation  must  issue  upon  the  filing  of 
the  petition,  and  all  subsequent  steps  in 
such  proceeding  await  the  return  of  the  ci- 
tation. Estate  of  Paramore,  15  State  Rep. 
449,  Rollins,  Surr. 

A  copy  of  the  petition  and  order  must 
be    delivered    to   the    person    to   be    served 


(§  2520),  and  the  original  order  must  be 
exhibited  to  him  at  the  time  of  service. 
Failure  to  comply  with  the  last-mentioned 
requirement  is  fatal,  upon  objection  season- 
ably taken.  Mauran  v.  Hawley,  2  Dem. 
396,  Rollins,  Surr. 


§  2709.     [Am'd,  1893,  1903.]     Examination. 

On  the  attendance  of  a  person  to  whom  a  citation  is  issued,  as  prescribed  in  this 
article,  he  may  submit  an  answer  duly  verified  showing  cause  why  the  examination 
should  not  proceed.  The  surrogate  may  then  dismiss  the  proceeding  or  direct  the 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn  to  answer  truly  all 
questions  put  to  him,  touching  the  inquiry  prayed  for  in  the  petition;  and  he 
may  be  examined  fully  and  at  large  respecting  property  of  the  decedent,  or  of 
which  the  decedent  had  possession  at  the  time  of  or  within  two  years  before  his 
death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a  question  which  the  sur- 
rogate determines  to  be  proper,  is  punishable  in  the  same  manner  as  a  like  refusal 
by  a  witness  subpoenaed  to  attend  a  hearing  before  the  surrogate.  The  extent  of 
the  examination  shall  be  in  the  discretion  of  the  surrogate.  If  the  witness  is 
examined  concerning  any  personal  communication  or  transaction  between  himself 
and  the  decedent,  all  objection  under  section  eight  hundred  and  twenty-nine  to 
his  testimony  as  to  the  same  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  like  manner  and  with  like  effect  as  on  a  trial. 

Am'd  L.  1893,  c.  696;  L.  1903,  c.  526.     Replaces  §§  2710,  2711,  and  2712,  consolidated. 
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Procedure. — In  such  an  inquiry  the  sur- 
rogate acts  judicially,  and  is  bound  by  the 
rules  of  evidence.  Tilton  v.  Ormsby,  10 
Hun  7,  affi'd  70  N.  Y.  609. 

§  2700  clothes  the  surrogate  with  power 
to  prosecute  the  inquiry  to  the  point  of  de- 
termining the  truth  of  the  allegations  of 
the  answer,  and  the  examination  cannot  be 
defeated  by  an  answer  alleging  ownership 
or  right  of  possession.  Re  Stiens'  Estate, 
60  Misc.  631 ;    113  N.  Y.  Supp.   1105. 

In  an  action  against  an  administratrix 
for  specific  performance  of  an  alleged  ver- 
bal contract,  plaintiff  claimed  that  defend- 
ant's intestate  agreed  to  give  her  a  certain 
lease,  together  with  the  good  will  of  the 
business  carried  on  on  the  leased  prem- 
ises, and  the  merchandise  used  therein, 
and  a  certain  number  of  bonds,  and  that 
the  portion  of  the  agreement  relating  to 
the  bonds  had  been  performed.  Before  this 
suit  the  administratrix  had  commenced  a 
proceeding  in  the  surrogate's  court,  to  re- 
quire plaintiff  to  make  a  discovery  as  to 
assets  of  the  estate  in  her  possession.  In 
the  discovery  proceedings  plaintiff  was  re- 
quired to  testify  for  the  administratrix 
that  she  knew  that  deceased  had  a  certain 
safe  deposit  box,  which  contained  bonds  of 
the  number  and  value  which  plaintiff 
claimed  deceased  had  agreed  to  give  to  her, 
and  that  she  had  the  key  to  the.  box.  On 
further  examination  by  the  surrogate,  plain- 
tiff testified  that  deceased  gave  the  bonds 
to  her  on  the  day  he  hired  the  box,  and 
then  turned  over  the  keys  to  her. — Held, 
that  this  examination  though  conducted  by 
the  surrogate,  and  not  by  counsel  for  the 
administratrix,  entitled  plaintiff  to  testify 
in  the  suit  for  specific  performance  of  the 
alleged  agreement  to  transactions  between 
herself  and  deceased,  involving  the  gift  of 
the  bonds,  but  not  as  to  other  portions  of 
the  alleged  agreement.  Killian  v.  Heinzer- 
ling,  114  App.  Div.  410;  99  N.  Y.  Supp. 
1036. 

Since  the  amendments  surrogates  have 
power,  under  the  statutes,  to  examine  a 
person  proceeded  against  notwithstanding 
the  interposition  of  an  answer  alleging 
title  to  the  property  in  question.  Gick  v. 
Stumpf,  113  App.  Div.  16;  98  X.  Y.  Supp. 
961. 

It  is  a  special  proceeding  and  is  not 
thrown  out  of  court  by  a  failure  to  ad- 
journ to  a  given  day.  Estate  of  Spreen,  1 
Civ.  Proc.  375,  Livingston,  Surr. 

Where  an  application  is  made  by  a  tem- 
porary domestic  administrator  under  §§ 
2707,  2710,  for  discovery  against  a  foreign 
temporary  administrator  of  the  same  dece- 
dent, and  it  is  alleged  that  the  latter  has 
much  information  as  to  the  state  and  pos- 
session of  a  large  amount  of  property,  an 
answer  by  such  foreign  administrator  that 
he  has  not  possession  of  any  assets  in  the 
State,  and  that  as  to  the  assets  in  the  for- 
eign State  he  is  entitled  to  possession,  is 
insufficient  where  it  does  not  set  out  the 
extent  of  his  special  title  or  describe  cor- 
rectly the  property.  Matter  of  O'Brien,  34 
Misc.  436;  69  N.  Y.  Supp.  1022,  Surr.  Ct. 


An  answer  of  the  person  that  he  "is  the 
owner"  of  the  property  "or  entitled  to  the 
possession  thereof"  is  not  sufficient.  Mat- 
ter of  Peyser,  35  App.  Div.  447;  54  N.  Y. 
Supp.  832,  affi'g  25  Misc.  70;  54  N.  Y. 
Supp.  707. 

An  executor  filed  a  petition  to  compel 
discovery  as  to  certain  property  used  by 
testator  in  his  business  at  the  time  of  his 
death,  which  was  alleged  to  be  in  possession 
of  petitioner's  brother.  The  property  was 
by  the  will  bequeathed  to  the  brothers.  The 
respondent  filed  an  answer,  setting  up  such 
bequest;  that  he  was  in  possession  thereof, 
as  testator's  employee,  at  the  time  of  his 
death,  and  ever  since  had  retained  posses- 
sion as  legatee. — Held,  that  the  proceeding 
must  be  dismissed  under  §  2709.  Mc- 
Carthy's Estate,  23  Civ.  Proc.  397;  47 
N.  Y.  Supp.  1127,  Surr.  Ct. 

After  answer  is  interposed  the  proceed- 
ing cannot  be  continued  in  order  to  ex- 
amine the  party  for  the  purpose  of  procur- 
ing the  disclosure  of  any  knowledge  or 
information  concerning  the  property  which 
he  may  have.  Ba sen's  Estate,  24  Civ. 
Proc.  264;   33  N.  Y.  Supp.  424,   Surr.  Ct. 

Answers  denying  that  the  decedent  left 
any  property  answering  the  description 
contained  in  the  petition,  but  admitting  the 
possession  of  other  property  specified, 
which  respondents  offer  to  deliver, — Held, 
not  sufficient  to  call  for  a  dismissal  of  the 
petition.    Matter  of  Peyser,  Surr.  Ct. 

Payment  by  a  domestic  savings  bank, 
of  the  deposit  of  a  non-resident  decedent 
to  a  foreign  administrator  appointed  after 
the  appointment  of  an  administrator  here, 
is  no  protection  against  the  demand  of  the 
New  York  administrator,  and  the  presenta- 
tion of  the  foreign  letters  upon  calling  upon 
the  bank  to  pay,  puts  it  upon  inquiry. 
Maas  v.  German  Savings  Bank.  35  Misc. 
193;  71  N.  Y.  Supp.  483,  City  Ct. 

The  party,  on  filing  answer,  is  entitled 
absolutely  to  have  the  proceeding  discon- 
tinued, and  it  is  error  for  the  surrogate  to 
order  his  examination.  Lynch's  Estate, 
83  Hun  39;  31  N.  Y.  Supp.  767. 

The  consul-general  of  Italy  is  entitled 
to  the  possession  for  the  purposes  of  admin- 
istration of  the  property  of  all  Italian 
subjects  dying  intestate  within  his  consular 
jurisdiction.  Estate  of  Lobrascian,  N.  Y. 
Law  Journal,  July  22,  1902,  Surr.  Ct. 

The  surrogate's  court  having  once  ac- 
quired jurisdiction  of  such  a  proceeding, 
retains  it  until  the  same  has  been  finally 
disposed  of  by  decree  or  regular  discon- 
tinuance; but  a  party  undergoing  examina- 
tion in  such  a  proceeding  is  not  bound  to 
appear  from  time  to  time,  unless  his  ex- 
amination has  been  duly  adjourned,  and  his 
witness  fees  paid.     lb. 

If  the  examination  has  inadvertently 
fallen  through,  or  has  been  ended,  and  a 
further  examination  is  desired,  application 
must  be  made,  on  good  cause  shown,  for 
another  order  for  that  purpose;  and,  if 
the  party  to  be  examined  has  appeared  by 
attorney,  the  application  must  be  made  on 
notice.    Although   no   express    provision    is 
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made  by  statute  for  such  second  examina- 
tion, the  court  has  power  to  secure  a  full 
and  exhaustive  examination  of  the  party 
cited,  and,  for  that  purpose,  to  require  him 
to  submit  to  a  further  examination,  due 
regard  being  had  to  his  right  to  be  pro- 
tected against  any  attempt  to  annoy  or 
harass  him  under  the  forms  of  law.     lb. 

If  the  proceeding  has  been  ended  by  a 
decree  dismissing  it  on  the  merits,  or  other- 
wise determining  the  rights  of  the  parties, 
the  issues  involved  become  res  adjudicata, 
and  another  subsequent  proceeding  against 
the  same  party  cannot  be  entertained; 
but  the  decree  can  be  opened  and  vacated,  in 
the  manner  and  for  the  reason  specified  in 
subd.  6  of  §  2481.     lb. 

Where,  on  application  by  an  administra- 
tor for  a  discovery,  it  appeared  that  a  prior 
proceeding  against  the  same  party  in  rela- 
tion to  the  same  property  was  still  pend- 
ing, in  that  it  had  never  been  ended  by 
decree  or  regularly  discontinued, — Held, 
that  a  second  proceeding  concerning  the 
same  property  could  not  be  entertained,  but 
that  a  motion  might  be  made  in  the  first 
proceeding  for  an  order  requiring  a  further 
attendance  and  examination  of  the  party, 
lb. 

Qu«re,  whether  an  affidavit  is  an  an- 
swer. Estate  of  Elias,  2  How.  N.  S.  158; 
4   Dem.   139,   Rollins,   Surr. 

An  answer  unartificially  drawn  may  en- 
title the  respondent  to  a  dismissal  if  the 
court  can  infer  allegations  of  fact  showing 
ownership  or  title  to  the  possession  of 
property.  Estate  of  Maaterton,  6  Dem. 
460,  Coffin,  Surr. 

The  surrogate  has  no  power  to  investi- 
gate the  verity  of  a  denial,  but  must  dis- 
miss the  proceedings  as  to  property  so 
claimed.  Doyle  v.  Doyle,  15  State  *Rep. 
318;  Estate  of  Elias. 

If  the  answer  claims  title  to  only  a  por- 
tion of  the  property  it  does  not  bar  in- 
quiry.    Estate  of  Elias. 

An  answer,  that  the  person  cited  "is  the 
owner  of  the  property"  in  question,  is  suf- 
ficient without  showing  how  he  became 
such;  but  where  he  claims  to  be  "entitled 
to  the  possession  thereof,  by  virtue  of  a 
lien  thereon  or  special  property  therein," 
he  must  allege  the  facts  necessary  to  sus- 
tain the  claim.  Metropolitan  Trust  Co.  v. 
Rogers,  1  Dem.  365,  Coffin,  Surr. 

Decedent's  executor  having  instituted 
proceedings  to  compel  R.  to  make  discovery 
concerning  property  alleged  to  be  in  his 
possession,  consisting  of  the  capital  stock 
of  the  A.  company,  and  the  stock  and  bonds 
of  other  corporations,  respondent  interposed 
an  answer,  to  the  effect  that  he  was  entitled 
to  the  possession  thereof  by  virtue  of  a 
lien  thereon  and  special  property  therein 
as  receiver,  appointed  by  the  supreme  court, 
of  the  property  of  the  A.  company,  or  in 
which  it  had  any  beneficial  interest. — Held, 
that  this,  though  conclusive  as  to  the  stock 
of  the  A.  company,  was  insufficient  as  to 
the  other  stock  and  the  bonds;  but  that 
the  nature  of  respondent's  property  in  the 
latter  being  indicated  on  the  argument,  he 


should  be  allowed  to  file  an  amended  an- 
swer, embodying  the  necessary  allegations 
in  respect  thereto.     lb. 

Where  a  petition  asks  for  the  delivery 
to  an  executor  of  bonds  alleged  to  belong 
to  the  decedent,  the  answer  which  claims 
a  lien  on  them  should  state  specifically  the 
nature  of  the  lien.  Estate  of  Motz,  5  State 
Rep.  343,  Lott,  Surr. 

An  application  having  been  made  by  the 
executrix  for  an  order  directing  respondent 
to    submit   to    an    examination    as   to  the 
whereabouts  of  certain  property  of  deceased, 
said  property  being  described  at  length,  in 
the  answer  to  the  petition,  in  proceedings 
to  set  aside  said  order,  the  respondent  al- 
leged, "that  the  only  chattels  or  property 
of  any  kind   in   the  possession  of  this  re- 
spondent   were    and    are    such    ornaments 
which    were,    preceding   the   death   of  said 
E.  H.,  given  to  this  respondent  by  said  de- 
cedent, who  was  at  said  time  engaged  to  be 
married   to  this   respondent,   and  that  the 
same  is  her  own  property,  and  that  the  said 
.  .  .  .  executrix    has    no    title    or    interest 
therein,  and  that  she  has  no  books  or  pa- 
pers, or  property  of  anv  kind,  belonging  to 
said  estate  of  E.  H."—  Held,  that  the  an- 
swer interposed  was  not  sufficient;  that  the 
motion    for    discovery    should    be   granted. 
Estate  of  Hastings.   16  State  Rep.  080;   6 
Dem.  423,  Ransom,  Surr. 

Where,  in  response  to  an  application  by 
the    administrator    for    an    examination    of 
decedent's  widow,  with  a  view  to  discovery 
of  the  whereabouts  of  certain  U.  S.  bonds 
"of  the   value  of  about  $150,000,"  the  re- 
spondent   answered    that    decedent,    during 
his   life,   gave  to  her,   from   time  to  time, 
such    bonds    to    the    amount    of    $135,000, 
whereof  she  returned  to  him,  on  different 
occasions,  large  numbers,  of  unknown  value, 
for  his  temporary  use,  leaving  in  her  pos- 
session, at  decedent's  death,  an  amount  of 
the  par  value  of  $30,000,  and  no  more;  and 
that  she  was  advised  and  believed  that  she 
was   the   owner   of  the  bonds   so   retained, 
and  of  those  so  returned,  if  any,   not   dis- 
posed of  by  decedent  before  his  death,  and, 
as   such    owner,   entitled   to   the   possession 
thereof, — Hold,  that  the  examination    must 
proceed.     Estate  of  Elias. 

The   executrix   of  decedent's   will    having 
presented  a  petition,  asking  for  the   exam- 
ination of  one  M.,  who  she  alleged    had   in 
his    possession    personal    property,     consist- 
ing of   papers  and   securities   belonging    to 
decedent  at  the  time  of  his  death,    of    the 
value  of  more  than  $10,000,  the  respondent, 
upon   the   return   of   the  citation,    filed    an 
answer,  setting  forth  that  he  was  an   attor- 
ney,  who  had   performed  certain   work    for 
the  petitioner,  as  executrix,  and  claimed    a 
lien    for   his    services    on    the    property     in 
question;   that  he  stated  to  her   the    terms 
on  which   he  would  undertake  the    probate 
of   decedent's    will,    viz.:     $5,000    and     dis- 
bursements, to  which  she  made  no  objection  ; 
that  respondent  had  conducted  the   probate, 
and  demanded  payment  of  said  sum,    which 
was  refused;  and  praying  that  the  proceed- 
ings  be   dismissed.     It   did   not    appear     in 
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what  manner  respondent  had  obtained  the 
property  which  occasioned  the  dispute. — 
Held,  that  the  answer  was  insufficient  to 
accomplish  the  object  sought,  by  reason  of 
its  failure  to  allege,  with  respect  to  the 
property  in  his  possession,  that  ne  was  "en- 
titled to  the  possession  thereof  by  virtue 
of  a  lien  thereon,"  and  to  set  forth  facts 
showing  that  there  was  a  real  question  as 
to  the  right  of  possession,  and  that,  ac- 
cordingly, respondent  must  attend  and  be 
examined.  DeLamater  v.  McCaskie,  4  Dem. 
549,  Coffin,  Surr. 

Appellant,  an  administrator,  presented  a 
petition  reciting  that  respondent  had  in  his 
possession  certain  bonds  and  notes  which 
were  the  property  of  the  deceased,  which 
he  ought  to  deliver  to  the  administrator, 
but  refused  to  do  so.  Respondent  answered 
that  the  property  was  placed  in  his  hands 
by  the  deceased  under  an  agreement  that 
he  should  hold  the  same  as  security  for 
such  advances  as  he  should  make  to  de- 
ceased, at  the  same  time  agreeing  to  make 
such  advances ;  that  he  made  them  and  they 
were  never  repaid;  that  according  to  the 
agreement  he  disposed  of  the  property  dur- 
ing the  lifetime  of  deceased  and  applied 
the  proceeds  to  his  reimbursement,  and  that 
he  had  none  of  the  property  in  his  posses- 
sion. The  surrogate  thereupon  dismissed 
the  proceeding.  Upon  appeal  it  was  Held, 
that  if  respondent's  right  to  dismissal 
rested  upon  the  statute  solely,  the  objection 
that  his  answer  did  not  conform  to  its  re- 
quirements would  have  great  force,  but  that 
the  amendment  of  8  2710  was  an  attempt 
to  codify  the  conditions  under  which  the 
party  who  denies  or  avoids  the  claim  of 
right  and  title  in  the  administrator  may 
assert  his  constitutional  right  to  trial  by 
jury;  that  the  surrogate  had  the  jurisdic- 
tion to  determine  the  question  of  possession, 
but  not  the  question  of  title.  Matter  of 
Wing,  3  State  Rep.  294;  41  Hun  452. 

The  petition  of  an  ancillary  administra- 
tor for  the  discovery  of  property  of  dece- 
dent in  the  respondent's  hands  alleged  that 
the  decedent  left  a  large  amount  of  per- 
sonal property,  consisting  of  cash  and  se- 
curities, with  the  respondent.  The  answer 
of  respondent,  after  admitting  that  dece- 
dent left  the  property  referred  to  in  his 
hands,  averred  that  the  same  was  left  with 
him  with  authority  to  use  it  in  business 
enterprises  as  he  saw  fit;  that  after  dece- 
dent's death,  and  the  appointment  of  the 
petitioner  as  administrator,  in  England,  re- 
spondent informed  petitioner  of  the  dece- 
dent's property  in  his  hands,  and  petitioner 
filed  an  inventory  in  England,  which  in- 
cluded this  property,  and  petitioner  agreed 
that  it  should  remain  in  respondent's 
hands  for  the  same  purposes  as  before 
decedent's  death;  that  subsequently  he  paid 
to  petitioner  a  large  portion  of  it,  as  one 
of  the  distributees,  and  the  balance  to  other 
distributees  of  the  estate. — Held,  as  far  as 
the  application  for  a  discovery  relates  to 
cash  alleged  to  be  in  respondent's  hands, 
the  petition  must  be  denied;  that,  it  ap- 
pearing that  the  respondent  originally  came 


rightfully  into  the  possession  of  the  assets 
of  decedent  with  the  right  to  dispose  of 
them,  that  they  remained  in  his  possession 
under  the  same  terms,  subsequent  to  dece- 
dent's death,  by  virtue  of  his  contract  with 
the  representative  of  decedent's  estate,  and 
that  he  has  disposed  of  them  in  accord- 
ance with  their  arrangements,  the  petition 
should  be  refused.  Matter  of  Cunard,  24 
State  Rep.  319;  6  N.  Y.  Supp.  883,  affi'd 
27  State  Rep.  128;  7  N.  Y.  Supp.  553. 

Where  one  who  had  boarded  in  the  same 
house  with  the  decedent  before  his  death 
took  possession  of  certain  personal  property 
belonging  to  the  estate  and  illegally  sent 
it  out  of  the  State,  the  burden  of  proof 
rests  upon  him  to  show  that  such  prop- 
erty is  not  still  under  his  control;  and 
where  he  fails  to  show  this,  but  on  the  con- 
trary it  appears  that  the  property  is  under 
his  control,  his  failure  to  restore  the  prop- 
erty must  be  considered  a  withholding. 
Estate  of  Nickerson,  22  State  Rep.  894, 
Ransom,  Surr. 

In  New  York  it  has  become  the  uniform 
practice  to  deny  the  warrant  where  there 
appears  to  be  an  adverse  claim  to  the  prop- 
erty. Matter  of  Rosenthal,  2  Law  Bull. 
82,  Calvin,  Surr. 

Wiiat  property  ordered  delivered. — 
Delivery  to  the  representative  of  the  dece- 
dent can  be  decreed,  only  after  it  clearly 
appears  that  possession  is  wrongfully  with- 
held. It  was  not  the  intent  of  the  statute 
to  go  further  than  to  recover  property 
clearly  belonging  to  the  estate  of  the  dece- 
dent from  a  person  not  lawfully  entitled  to 
withhold  it.  Matter  of  Curry,  25  Hun  321; 
1  Civ.  Proc.  319. 

The  surviving  partners  of'  a  decedent, 
having  a  right  to  settle  up  the  business  of 
the  firm,  cannot  be  required  to  turn  over 
the  decedent's  interest  therein  to  his  per- 
sonal representative,  until  after  payment 
of  the  partnership  debts,  and  an  accounting 
whereby  the  amount  of  such  interest  is  de- 
termined. Camp  v.  Fraser,  4  Dem.  212, 
Rollins,  Surr. 

There  must  be  reasonable  ground  to  be- 
lieve that  the  property  belonging  to  the  de- 
cedent is  withheld,  and  the  order  must  dis- 
tinctly specify  the  property  which  there  is 
reason  to  believe  the  party  proceeded 
against  has  in  his  possession  belonging  to 
the  estate,  and  there  must  be  a  distinct 
adjudication  as  to  title,  and  no  more  than 
the  specified  property  adjudicated  upon  di- 
rected to  be  given  up.  Matter  of  Mapes  v. 
Fleming,  6  State  Rep.  668. 

Quaere:  Whether  debts  can  be  collected 
by  proceedings  for  contempt  or  the  validity 
of  claims  or  liens  upon  property  adjudi- 
cated upon  in  this  summary  manner,  with- 
out violating  express  provisions  of  the  Con- 
stitution,    lb. 

The  surrogate  must  find,  as  a  fact,  that 
the  property  belongs  to  the  estate;  a  find- 
ing that  there  is  reasonable  ground  to  be- 
lieve that  it  so  belongs,  is  not  enough.  Til- 
ton  v.  Ormsby,  10  Hun  7,  affi'd  70  N.  Y. 
609;  Summerfield  v.  Howie,  2  Redf.  149, 
Coffin,  Surr. 
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The  order  must  distinctly  specify  the 
property  to  be  delivered,  and  an  order 
which  after  some  specification  says,  and 
"all  other  property  of  deceased  in  his  pos- 
session/' etc.,  is  too  broad.  Ulton  v.  Orms- 
by;   Camp  v.  Fraser. 

It  is  not  too  late  to  take  advantage  of  a 
defect  in  this  regard,  upon  a  motion  to  pun- 
ish the  respondent  for  contempt  in  disobey- 
ing its  mandate.    Camp  v.  Fraser. 

Where  money  was  placed  by  decedent  in 
defendant's  hands  for  a  specific  purpose, 
and  defendant  applied  the  money  as  di- 
rected, but  paid  out  part  of  it  after  dece- 
dent's death,  a  proceeding  to  discover  prop- 
erty of  decedent,  alleged  to  be  withheld  by 
defendant,  cannot  be  maintained,  as  such 
proceeding  is  not  intended  to  collect  debts. 
Matter  of  Stewart,  28  N.  Y.  Supp.  1048; 
77  Hun  564. 

Where  at  the  testator's  death  his  widow 
was  possessed  of  certain  coupon  bonds, 
which  she  subsequently  sold,  claiming  that 
they  were  her  own  property,  investments 
of  the  proceeds  of  her  own  labor,  and  in 


her  own  possession  before  her  husband's 
death, — Held,  that  it  was  not  proper  to  is- 
sue a  warrant  on  the  application  of  the 
public  administrator.  Public  Administra- 
tor v.  Ward,  3  Bradf.  244,  Bradford,  Suit. 

The  party  has  an  option  to  deliver  the 
property,  or  a  warrant  will  issue.  But  a 
bond  cannot  be  compelled.  Estate  of  Me- 
Cabe,  2  Law  Bull.  27,  Calvin,  Surr. 

The  phrase  "within  such  a  time"  in  the 
last  sentence  refers  solely  to  the  payment 
of  costs,  the  time  for  which  cannot  be  fixed 
except  upon  presentation  of  the  bond.  De- 
Lamater  v.  McCaskie. 

Costs. — Upon  the  question  of  costs,  the 
facts  that  the  respondent  is  an  interloper, 
that  he  gained  control  of  the  property  il- 
legally, and  unwillingly  disclosed  informa- 
tion with  reference  to  its  existence  and 
whereabouts,  and  that  he  disingenuously 
answered  the  interrogatories  of  the  exam- 
ining counsel,  justify  imposing  upon  him 
the  costs  of  a  proceeding,  which  would  have 
been  avoided  had  he  acted  in  a  candid  and 
impartial  manner.     Estate  of  Nickerson. 


§  2710.     [Am'd,  1881,  1893,  1903.]     Deere*  for  delivery,  or  dismissal. 

If  the  facts  admitted  by  the  witness  show  that  he  is  in  the  control  of  property 
to  whose  immediate  possession  the  petitioner  is  entitled,  the  surrogate  may  decree 
that  it  be  delivered  to  the  petitioner.  If  the  witness  admits  having  the  control 
of  the  property,  but  the  facts  as  to  the  petitioner's  right  are  in  dispute,  the  pro- 
ceeding shall  end,  unless  the  parties  consent  to  its  determination  by  the  surro- 
gate, in  which  case  it  shall  be  so  determined. 

Am'd  L.  1881,  c.  535;  L.  1893,  c.  686;  L.  1903,  c.  526.  Former  §§  2713  and  2714,  con- 
solidated.   Replaces  a  section  as  to  examination. 


person  cited,  affecting  the  property  in  ques- 
tion, unless  it  conclusively  appear  as  a  mat- 
ter of  law  that  his  claim  is  not  well 
founded.  Re  Stiens'  Estate,  60  Misc.  631; 
113  N.  Y.  Supp.  1105. 

Where  witness  claimed  a  lien  on  the  pa- 
pers in  his  hands  for  his  services  as  an 
attorney  it  was  the  duty  of  the  surrogate 
to  dismiss  the  proceeding.  Re  McGuire's 
Estate,  106  App.  Div.  131;  94  N.  Y.  Supp. 
97. 


§  2710  does  not  refer  to  a  dispute  created 
by  the  allegations  in  the  answer  to  the  peti- 
tion for  the  examination,  but  to  one  arising 
after  the  examination  of  such  person. 
Gick  v.  Stumpf,  49  Misc.  32;  98  N.  Y. 
Supp.  299. 

Where  no  consent  is  filed,  the  surrogate 
cannot  determine  questions  of  fact,  but  may 
decide  questions  of  law.  Re  Kellogg's  Es- 
tate, 72  Misc.  303;   131  N.  Y.  Supp.  203. 

No  consent  having  been  entered  into,  the 
surrogate  can  make  no  order  adverse  to  the 

§  2711.  [Am'd,  1881,  1893,  1901.]  Appointment  of  appraisers  and  ap- 
praisal. 

On  the  application  of  an  executor  or  administrator,  the  surrogate,  by  writing, 
must  appoint  two  disinterested  appraisers,  as  often  as  may  be  necessary,  to  ap- 
praise the  personal  property  of  a  deceased  person,  who  shall  be  entitled  to  receive 
a  reasonable  compensation  for  their  services,  to  be  allowed  by  the  surrogate,  not 
exceeding  for  each  the  sum  of  five  dollars  for  each  day  actually  employed  in 
making  appraisement,  in  addition  to  expenses  actually  and  necessarily  incurred. 
The  number  of  days'  services  rendered,  and  the  amount  of  such  expenses,  must 
be  verified  by  the  affidavit  of  the  appraiser,  delivered  to  the  executor  or  adminis- 
trator, and  adjusted  by  the  surrogate  before  payment  of  the  fees.  The  executors 
and  administrators,  within  a  reasonable  time  after  qualifying  and  after  giving  a 
notice  of  at  least  five  days  to  the  legatees,  and  next  of  kin,  residing  in  the  county 
where  the  property  is  situated,  and  posting  a  notice  in  three  of  the  most  public 
places  of  the  town,  specifying  the  time  and  place  at  which  the  appraisement  will  be 
made,  must  make  a  true  and  perfect  inventory  of  all  the  personal  property  of  the 
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testator  or  intestate;  and  if  in  different  and  distant  places  two  or  more  such 
inventories  as  may  be  necessary.  Before  making  the  appraisement,  the  appraisers 
must  take  and  subscribe  an  oath,  to  be  inserted  in  the  inventory,  that  they  will 
truly,  honestly  and  impartially  appraise  the  personal  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.  They  must,  in  the  presence 
of  such  of  the  parties  interested  as  attend,  estimate  and  appraise  the  property 
exhibited  to  them,  and  set  down  each  article  separately  with  the  value  thereof 
in  dollars  and  cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 
Service  of  the  notice  above  mentioned  may  be  either  personal  or  in  the  manner 
prescribed  by  section  797,  subdivision  one  and  section  798  of  this  act. 

2  R.  S.  82,  §§  1-5;  Ia  1873,  c.  225.     Am'd  L.  1881,  c.  536;  L.  1893,  c.  686;  L.  1901, 
c.  195. 


The  appraisers  of  personal  property  of 
an  estate  failed  to  have  their  fees  taxed 
by  the  surrogate  pursuant  to  §  2711,  as 
amended,  but  the  executor  paid  them  upon 
delivery  of  the  inventory.  After  the  estate 
was  settled,  and  the  trial  commenced  of  an 
action  to  have  the  executor's  accounts  ad- 
justed, on  which  trial  the  legatees  objected 
to  the  allowance  of  the  appraisers'  fees,  the 
executor  applied  to  the  surrogate  for  an 
order  taxing  the  fees  as  paid. — Held,  that 
the  legatees  had  a  right  to  be  heard  upon 
the  application,  and  upon  their  motion  to 
vacate  the  order  granting  the  same.  Har- 
riot's Estate,  145  N.  Y.  540;  40  N.  E.  246. 

An  appraisal  consists  not  only  of  a  state- 
ment of  the  assets,  but  of  an  appraisal  by 
appraisers.  They  can  make  no  appraisal 
unless  the  assets  are  exhibited  to  them. 
Where  an  administratrix  had  disposed  of 
all  the  assets  in  the  payment  of  funeral 
expenses  and  claims, — Held,  that  no  statu- 
tory inventory  could  be  made.  The  only 
remedy,  in  such  a  case,  appears  to  be  to 
require  her  to  make,  under  oath,  a  state- 
ment in  the  nature  of  an  account  of  the 
property  that  came  into  her  hands  as  such, 
its  value  and  its  disposition,  and  what  has 
become  of  the  proceeds.  Matter  of  Rob- 
bins,  4  Redf.  144,  Calvin,  Surr. 

An  appraisement  of  the  personal  prop- 
erty of  a  decedent,  made  without  the  pre- 
vious posting  of  notice  thereof,  required  by 


2  R.  S.  82,  §  3,  is  invalid,  vitiates  the  in- 
ventory, and  entitles  the  appraisers  to  no 
fees.  Salomon  v.  Heichel,  4  Dem.  176,  Rol- 
lins, Surr. 

There  is  a  grave  doubt  as  to  the  right 
of  appraisers  of  the  property  of  a  decedent 
to  interfere  with  the  assets  of  a  partnership 
of  which  he  was  a  member,  or  to  demand 
the  production  or  exhibition  thereof,  for 
the  purpose  of  including  a  statement  of  the 
decedent's  interest,  in  the  inventory  re- 
quired by  statute.     Camp  v.  Fraser. 

Where,  after  the  entry,  upon  the  appli- 
cation of  administrators,  of  an  order  direct- 
ing an  appraisal  of  such  of  decedent's  as- 
sets as  had  come  to  their  knowledge,  the 
next  of  kin  asked  that  they  be  required  to 
produce  certain  papers  for  the  assistance 
of  the  appraisers,  and  the  administrators 
alleged  that  they  had  already  submitted  to 
the  appraisers  a  true  and  full  statement  of 
all  the  assets, — Held,  that  the  issues  thus 
raised  could  not  then  be  brought  to  trial, 
and  that  the  relief  sought  should  be  re- 
fused. Vogel  v.  Arbogast,  4  Dem.  399,  Rol- 
lins, Surr. 

The  surrogate  has  no  power  to  direct  ap- 
praisers as  to  the  manner  in  which  they 
shall  value  property.  Matter  of  McCaf- 
frey, 50  Hun  371. 

An  administrator  is  not  required  to  make 
any  estimate  of  the  value  of  property  in» 
ventoried.     lb. 


§  2712.     [Am'd,  1893.]     What  shall  be  deemed  assets. 

The  following  shall  be  deemed  assets  and  go  to  the  executors  or  adminis- 
trators, to  be  applied  and  distributed  as  part  of  the  personal  property  of  the 
testator  or  intestate,  and  be  included  in  the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to  year;  and  estates 
held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in  a  term  of  years 
after  the  expiration  of  any  estate  for  years  therein,  granted  by  him  or  any  other 
person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of  years  for  the 
payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the  purpose  of  trade 
or  manufacture,  and  not  fixed  into  the  wall  of  a  house  so  as  to  be  essential  to  its 
support 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time  of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultivation,  except 
growing  grass  and  fruit  ungathered. 
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7.  Bent  reserved  to  the  deceased  which  had  accrued  at  the  time  of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts,  money,  and 
bank  bills,  or  other  circulating  medium,  things  in  action,  and  stock  in  any  cor- 
poration or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  provisions,  moneys 
unpaid  on  contracts  for  the  sale  of  lands  and  every  other  species  of  personal  prop- 
erty not  hereinafter  excepted.  Things  annexed  to  the  freehold,  or  to  a  building, 
shall  not  go  to  the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  subdivision  of  this 
section.  The  right  of  an  heir  to  any  property,  not  enumerated  in  this  section, 
which  by  the  common  law  would  descend  to  him,  is  not  impaired  by  the  general 
terms  of  this  section. 

2  R.  S.  82,  83,  §§  6,  7,  8.  Am'd  L.  1893,  c  686.  Replaces  a  section  as  to  awarding 
possession  to  the  petitioner. 

What  abb  Assets  to  be  Accounted  fob. 


Only   assets   within  the  State  in  which  j 
administration   is  granted  are  affected  by 
it.    Doolittle  v.  Lewis,  7  Johns.  Ch.  45. 

A  testator  owned  a  leasehold  interest  in 
certain  stock  yards,  which  were  situated 
on  an  Indian  reservation,  and  leased  from 
the  Seneca  Indians.  Laws  1881,  c  188,  § 
3,  provided  that  lands  situated  in  Indian 
villages  and  leased  from  the  Seneca  In- 
dians are  and  shall  be  for  all  purposes  con- 
sidered a  freehold  estate,  and  on  the  death 
of  any  person  owning  the  same  shall,  for 
the  purposes  of  descent,  be  treated  as  real 
estate. — Held,  that  such  law  was  not  re- 
pealed by  §  2712,  as  amended  by  Laws  1893, 
c.  186,  since  a  special  statute  applicable  to 
a  particular  locality  is  not  repealed  by  a 
subsequent  general  statute  unless  the  inten- 
tion of  the  legislature  to  repeal  the  special 
statute  is  manifest,  and  hence  testator's 
leasehold  interest  in  the  stock  yards  should 
be  treated  as  realty.  McKay's  Estate,  33 
Misc.  520;  68  N.  Y.  Supp.  925,  Surr.  Ct. 

The  proceeds  of  a  certificate  of  a  deceased 
member  of  a  benefit  society  whose  husband, 
the  original  beneficiary,  had  died  before  her, 
and  who  had  thereupon  directed  payment 
to  her  "estate,"  and  left  a  will  directing 
payment  of  her  debts  out  of  this  fund, 
though  not  naming  the  persons  to  receive  it, 
— Held,  to  be  properly  applied  to  her  debts, 
she  having  no  other  estate  and  leaving  no 
descendants  or  persons  dependent  upon  her 
for  support.  Matter  of  Copeland,  37  Misc. 
569;  75  N.  Y.  Supp.  1042. 

Rent  reserved  in  a  lease  which  does  not 
expire  until  after  the  death  of  the  lessor, 
thereafter  goes  to  his  heirs,  and  his  widow 
cannot  recover  it  by  virtue  of  a  provision 
in  the  lease  providing  that  after  the  les- 
sor's death  it  shall  be  paid  to  her,  the  lease 
not  being  executed  as  a  will,  and  no  trust 
arising  from  a  voluntary  gift.  Priester  v. 
Hohloch,  70  App.  Div.  256;  76  N.  Y.  Supp. 
405. 

A  certificate  of  stock  given  by  the  dece- 
dent to  his  wife  as  a  wedding  present  was 
sold  by  a  bank,  which  claimed  it  had  been 
pledged  with  it  by  decedent  in  his  lifetime 
as  security  for  his  debt,  and  it  appeared 
that  the  wife's  name  in  the  assignment  of 
the  certificate  had  been  erased  and  that  of 


the  bank  substituted. — Held,  that  she  was 
entitled  to  receive  its  value  from  the  estate. 
Matter  of  Darrow,  64  Misc.  224;  118  X.  Y. 
Supp.  1082. 

A  bond  and  mortgage,  executed  by  a  wife 
as  attorney  for  her  husband,  upon  their 
residence,  in  favor  of  the  trustee  of  his 
father's  estate,  to  whom  she  had  applied  to 
furnish  the  money  to  buy  in  juagments 
against  her  husband,  which  judgments  were 
bought  and  assigned  to  the  trustee,  who 
carried  the  bond  and  mortgage  as  an  in- 
vestment of  the  estate,  and  upon  its  settle- 
ment assigned  them  to  the  wife  as  admin- 
istratrix of  her  husband,  on  account  of  his 
interest  in  his  father's  estate,  at  the  same 
time  satisfying  the  judgments, — Held,  to 
be  a  part  of  the  husband's  estate,  and  not 
to  have  been  discharged  by  the  satisfaction 
of  the  mortgages.  Matter  of  Sloane,  63 
Misc.  472;   118  N.  Y.  Supp.  555. 

The  testator  was  partner  in  a  firm  which 
had  an  action  pending  at  the  time  of  his 
death. — Held,  that  the  costs  of  such  action 
were  to  be  paid  by  the  surviving  partners, 
who  were  to  account  to  the  executors  for 
the  assets  of  the  firm,  and  that  the  exec- 
utors had  no  direct  concern  with  the  assets 
of  the  firm  or  the  costs  as  such.  Matter 
of  Harris,  61  Misc.  563;  116  N.  Y.  Supp. 
270. 

An  executrix  who  surrenders  to  the 
maker  a  note  belonging  to  the  estate,  and 
takes  in  return  a  note  in  her  own  name, 
holds  the  latter  as  the  property  of  the  es- 
tate. Matter  of  Butler,  66  Misc.  409;  123 
N.  Y.  Supp.  279. 

A  decedent  having  in  his  lifetime  made 
a  part  payment  of  the  purchase  price  under 
a  contract  for  the  purchase  of  land,  his  ad- 
ministratrix paid  the  balance  and  took  title 
in  her  own  name. — Held,  that  she  had  the 
right  to  take  the  title  in  the  protection  of 
her  dower  interest  but  that  she  held  in 
trust  for  the  heirs  of  the  decedent  since 
his  interest  in  the  contract  descended  to 
them.  Matter  of  McMonagle,  139  App. 
Div.  398;   124  N.  Y.  Supp.  258. 

The  executrix,  with  full  power  of  sale, 
conveyed  real  estate  devised  to  her  for  life 
by,  her  husband  in  consideration  of  the 
grantee's  promise  to  support  her  for  life 
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and  pay  her  funeral  expenses. — Held,  that 
the  administrator,  with  the  will  annexed 
of  the  husband,  could  not  recover  of  her 
grantee  for  breach  of  his  contract,  the  ad- 
ministrator having  expended  moneys  for 
her  support  and  funeral  expenses,  since  any 
right  of  action  passed  to  her  personal  rep- 
resentatives. Fifield  v.  White,  139  App. 
Div.  390;   123  N.  Y.  Supp.   1094. 

The  excess  of  insurance  moneys  payable 
to  a  wife  where  the  annual  premium  is 
more  than  $500,  which  under  §  22  of  the 
Domestic  Relations  Law  are  primarily 
liable  for  the  husband's  debts,  does  not  be- 
long to  him  and  forms  no  part  of  his  estate, 
and  cannot  be  reached  in  a  proceeding  upon 
the  executor's  accounting,  but  the  proper 
procedure  is  a  representative  action  to 
establish  and  enforce  the  lien  after  the  as- 
sets of  the  estate  have  been  exhausted  and 
the  amount  reauired  to  pay  the  remainder 
of  the  husband's  debts  has  been  established 
by  a  decree  of  the  surrogate.  Matter  of 
Thompson,  184  N.  Y.  36;  76  N.  E.  870, 
revV  102  App.  Div.  617. 

lie  benefit  which  has  been  paid  from  a 
fraternal  benefit  order,  where  the  member 
has  designated  his  estate  as  beneficiary,  al- 
though the  laws  of  the  order  specify  classes 
of  beneficiaries  and  require  a  designation 
therefrom,  does  not  constitute  a  part  of 
the  general  estate  of  the  testator,  and  must 
go  to  such  persons  who  are  competent  bene- 
ficiaries as  would  take  his  estate  under  the 
statute  of  distributions.  Matter  of  Smith, 
42  Misc.  639;  87  N.  Y.  Supp.  725. 

Damages  received  from  an  elevated  rail- 
road corporation  on  account  of  abutting 
property — Held,  to  be  the  proceeds  of  real 
estate  and  not  income.  Matter  of  Levy,  41 
Misc.  68;  83  N.  Y.  Supp.  647. 

The  admission  of  one  of  two  administra- 
tors, made  in  the  performance  of  the' duties 
respect ing  the  estate,  as  to  the  ownership 
of  securities  in  the  possession  of  the  dece- 
dent, while  not  conclusive  upon  the  other 
administrator,  is  entitled  to  consideration, 
as  is  the  fact  of  omitting  the  securities 
from  the  inventory.  Crouse  v.  Judson,  41 
Misc.  338;  84  N.  Y.  Supp.  755. 

A  parishioner  paid  to  his  clergyman  a 
sum  of  money  under  an  agreement  that  the 
recipient  was  to  pay  interest  during  the 
lifetime  of  the  former  and  at  his  death 
distribute  the  principal  as  he  should  direct. 
— Held,  that  his  executors  were  not  entitled 
to  the  money.  Morris  v.  Wucher,  115  App. 
Div.  278;   160  N.  Y.  Supp.  878. 

Timber  which  has  been  severed  from  the 
real  estate  before  the  death  of  the  owner 
passes  to  the  executor,  and  a  purchaser 
from  him  gets  a  good  title.  Curry  v.  Lan- 
ning,  94  N.  Y.  Supp.  535. 

It  seems,  that  a  mining  lease  owned  by 
the  testator,  but  not  bequeathed,  goes  to 
the  executor,  and  not  to  the  heir.  Abbey 
v.  Wheeler,  85  Hun  226;  32  N.  Y.  Supp. 
1069. 

A  legatee  under  a  will,  whose  interests 
were  vested,  died  before  the  time  for  pay- 
ment of  her  legacy,  leaving  a  husband,  to 
whom  by  her  will  she  bequeathed  all  her 


property  and  appointed  him  sole  executor. 
She  also  left  a  post-testamentary  child,  for 
whom  no  provision  was  made. — Held,  that 
although  the  child  succeeded  to  a  distribu- 
tive share  of  its  mother's  estate,  the  per- 
sonal property  of  the  mother  was  subject 
to  administration,  and  the  executor  was 
entitled  to  receive  the  entire  legacy.  Mat- 
ter of  Murphy,  144  N.  Y.  557. 

An  agreement  by  the  testator  to  have  his 
farm  worked  on  shares  by  another, — Held, 
not  to  be  a  lease,  and  that  the  products 
were  assets  for  the  executors  and  not  rent 
for  the  heirs.  Matter  of  Strickland,  10 
Misc.  486;  32  N.  Y.  Supp.  171,  Surr.  Ct. 

The  executor  and  sole  legatee  takes  the 
legal  title  to  the  whole  beneficial  interest 
of  deposits  in  bank  in  the  name  of  testa- 
tor, subject  only  to  the  payment  of  debts 
of  the  estate,  and  upon  the  death  of  such 
executor  and  sole  legatee  the  title  to  the 
fund  passes  to  his  administrators.  Haupt- 
man  v.  First  Nat'l  Bk.,  83  Hun  78;  31  N. 
Y.  Supp.  364. 

Legatee's  debt  to  testator  is  an  asset  of 
the  estate,  and  is  a  Satisfaction  of  the  leg- 
acy to  its  extent.  Matter  of  Foster,  15 
Misc.  175;  37  N.  Y.  Supp.  36,  Surr.  Ct. 

Where  the  effect  of  the  provisions  of  the 
will  is  to  create  a  fund  of  the  whole  resid- 
uary estate,  there  being  an  equitable  con- 
version of  the  real  estate,  the  rents  and 
profits  and  proceeds  of  sale  are  legal  assets 
in  the  hands  of  the  executor,  for  which  he 
is  bound  to  account  as  personal  estate. 
Smith  v.  A.  D.  Farmer  Type  Founding  Co., 
16  App.  Div.  438;   45  N.  Y.  Supp.   192. 

Testator  gave  his  wife  "all  my  real  and 
personal  estate  during  her  natural  life, 
with  full  power  and  authority  to  sell  or 
dispose  of  the  same  if  she  shall  see  fit  or 
think  it  to  her  interest  to  do  so,  but  at 
her  decease,  whatever  property  remains  aft- 
er paying  expenses,  snail  be  divided  into 
three  equal  parts,  one  of  those  parts  to  go 
to  her  heirs,  and  two  parts  to  my  heirs. — 
Held,  that  at  the  death  of  the  wife  her  ad- 
ministrator, and  not  the  administrator 
with  the  will  annexed  of  the  husband,  was 
to  administer  the  estate,  it  all  standing  in 
her  name.  Matter  of  Manhardt,  17  App. 
Div.  1;  44  N.  Y.  Supp.  836. 

A  deceased  heir's  interest  in  an  estate 
should  be  paid  to  his  administrator,  as 
against  a  brother  and  next  of  kin,  who 
should  make  his  claim  in  administration. 
Berkelev  v.  Kennedy,  62  App.  Div.  609; 
70  N.  Y.  Supp.  762. 

An  undivided  interest  in  house  rent  due 
at  the  time  of  the  death  of  the  intestate 
is  an  asset  of  his  administration.  Matter 
of  Foulds,  35  Misc.  171;  71  N.  Y.  Supp. 
473,  Surr.  Ct. 

Damages  for  negligently  causing  death 
of  decedent  are  not  assets;  these  are  exclu- 
sively for  the  benefit  of  decedent's  husband 
or  wife  and  next  of  kin.  Stuber  v.  McEn- 
tee,  142  N.  Y.  200;  Matter  of  Degaramo, 
86  Hun  390;  33  N.  Y.  Supp.  502. 

In  an  action  to  recover  possession  of 
certain  bonds  found  in  decedent's  safe,  in 
a  sealed  envelope,  containing  a  declaration 
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that  they  were  the  property  of  plaintiffs, 
and  continuing,  "No  person  shall  have  the 
right  to  oppose  this  declaration,  because  it 
is  founded  on  conscience  and  justice,  I  re- 
serve this  money  only  for  what  I  may  con- 
sider proper," — Held,  in  the  absence  of 
proof  that  decedent  had  ever  owned  the 
bonds,  that  the  declaration  sufficiently  es- 
tablished the  title  of  plaintiffs.  Gov  in  v. 
DeMiranda,  140  N.  Y.  474. 

The  transfer  by  the  intestate  of  a  claim 
to  his  wife,  with  the  suggestion  that  she 
pay  out  of  the  proceeds  insurance  premiums 
on  his  life, — Held,  to  give  her  the  title  to 
the  claim,  and  not  merely  the  right  to  use 
it  as  agent.  Matter  of  Rogers,  35  N.  Y. 
Supp.  72. 

Upon  distribution  of  the  personal  estate 
of  a  non-resident,  killed  by  a  railroad  acci- 
dent in  a  State  other  than  that  of  her  resi- 
dence and  without  this  State, — Held,  that 
the  damages  should  be  distributed  by  the 
law b  of  the  State  where  the  accident  oc- 
curred. Matter  of  Degaramo,  86  Hun  390; 
33  N.  Y.  Supp.  502. 

The  administratrix  *  on  her  judicial  ac- 
counting claimed  a  savings  bank  deposit  in 
the  name  of  the  decedent,  as  a  gift  to  her 
made  in  decedent's  lifetime. — Held,  that 
the  allowance  of  the  claim  was  not  pre- 
cluded by  the  fact  that  she  had  in  her  pe- 
tition for  letters  alleged  that  the  deposit 
was  the  property  of  decedent.  Matter  of 
Rembe,  23  Misc.  44;  51  N.  Y.  Supp.  507, 
Surr.  Ct. 

The  action  was  brought  by  plaintiff's  pred- 
ecessor as  executor  and  trustee  to  recover 
money  of  the  estate  which  he  had  deposited 
with  defendants,  stock  brokers,  as  margins, 
for  stock  operations  which  proved  unsuc- 
cessful, and  it  appeared  that  the  checks 
given  by  him  to  defendants  were  signed  by 
him  as  "executor"  on  an  account  he  had 
opened  as  "executor,"  but  that  he  stated 
he  was  not  executor  of  any  estate,  but  had 
opened  the  account  in  that  form  to  protect 
it  against  creditors,  the  cashier  of  the  bank 
drawn  on  informed  defendants  that  it  was 
not  known  that  the  depositor  was  executor 
of  any  estate,  and  defendant's  attorney  had 
found  no  evidence  at  the  New  York  surro- 
gate's office  that  he  was,  though  he  was, 
in  fact,  executor  of  his  wife's  estate,  under 
a  will  probated  in  Westchester  county. — 
Held,  that  this  was  insufficient  to  prove 
that  the  moneys  belonged  to  the  estate  and 
the  direction  of  a  verdict  for  plaintiff  was 
error.  Mittnacht  v.  Bache,  16  App.  Div. 
426;  45  N.  Y.  Supp.  81. 

The  debt  of  an  executor  to  decedent  is 
assets.    Decker  v.  Miller,  2  Paige   149. 

An  executor  is  prima  facie  chargeable  for 
a  debt  alleged  to  be  owing  by  him  to  the 
estate,  but  he  may  show  the  claim  to  be 
unfounded.     Everts  v.  Everts,  62  Barb.  577. 

A  note  of  one  of  the  executors  given  tes- 
tator in  his  lifetime,  having  been  charged 
to  him  in  their  accounts, — Held,  properly 
so,  notwithstanding  judgment  had  been  re- 
covered in  another  State.  Gilraan  v.  Gil- 
man,  2  Lans.  1. 

If  an  executor  who  is  indebted  to  the  es- 


tate deposits  money  of  his  own  in  a  ban 
to  the  credit  of  himself  as  executor,  fc 
the  purpose  of  paying  such  debt  in  par 
it  amounts  to  payment;  the  money  belong 
to  the  estate  and  cannot  be  seized  by  h; 
individual  creditors.  Scrantom  v.  Farmer 
&  M.  Bk.,  33  Barb.  527,  affi'd  24  N.  Y.  42 

Notes  of  insolvent  executors  must  1 
deemed  assets;  their  commissions,  when  a 
lowed,  must  be  applied  towards  payment  < 
their  indebtedness.  Freeman  v.  Freema 
4  Redf.  211,  Calvin,  Surr. 

An  executor,  although  insolvent  at  11 
time  of  his  appointment,  is  bound  to  a 
count  for  a  debt  due  from  him,  and  shou 
be  charged  therewith  on  settlement  of  h 
accounts  as  for  so  much  money  in  h 
hands.  Baucus  v.  Stover,  89  N.  Y.  1,  rev 
24  Hun  109. 

The  proper  time  for  presenting  and  d 
termining  a  claim  against  the  administr 
tor  for  an  alleged  individual  debt  due  1 
him  to  his  intestate,  is  on  the  final  accoui 
ing„  and  he  may  be  charged  for  such  de 
whenever  he  has  administered,  notwit 
standing  he  resides  in  another  jurisdictio 
unless  the  rights  of  creditors  in  t 
place  of  his  residence  require  protectic 
Churchill  v.  Prescott,  3  Bradf.  233,  Bra 
ford,  Surr. 

The  wife  of  the  intestate,  during  his  Hi 
time,  carried  on  a  millinery  store,  but  n 
as  her  separate  property;  and,  the  stock 
trade  not  having  been  included  in  the  i 
ventory, — Held,  that  its  value  should 
charged  to  her  as  administratrix.  Hi 
stead  v.  Hyman,  3  Bradf.  426,  Bradfoi 
Surr. 

Only  the  interest  of  a  deceased  parti] 
in   the   surplus   after   the  payment   of   t 
partnership    debts    is    assets.     Thomson 
Thomson,  1  Bradf.  24,  Bradford,  Surr. 

A  pew  in  church  is  not  an  asset,  but  < 
scends  to  the  heir-at-law.  McNabb  v.  Poi 
4  Bradf.  7,  Bradford,  Surr. 

Where  partnership  property  has  come 
the  hands  of  an  administrator,  he  is  \ 
countable  only  for  the  share  of  the  deceas 
in  the  partnership  assets,  after  payment 
debts  and  a  settlement  of  all  partners! 
accounts.  Montgomery  v.  Dunning,  2  Bra 
229,  Bradford,  Surr. 

A  right,  under  a  license  from  a  pat* 
tee,  to  make  and  sell  a  patent  article, 
assets,  but  the  personal  representatives  o 
not  carry  on  business  under  the  license  f 
ther  than  necessary  to  complete  artic 
begun  by  the  intestate  in  his  lifetime.  Pi 
v.  Jameson,   15  Barb.  310. 

Extraordinary  dividends  declared  uj 
stock,  belong  to  the  person  holding  a  ] 
interest  in  the  stock  upon  which  dividei 
are  gained,  and  not  to  the  estate.  Wo 
ruff's  Estate,  1  Tuck.  58,  Tucker,  Surr. 

Before  and  up  to  the  death  of  a  teatat 
K.,  his  executor  was  his  general  agent, 
such  he  placed  in  the  hands  of  an  attori 
a  claim   for   collection.     The   attorney    v 
directed  by  the  testator  to  pay  the  proce 
to  K. ;  this  he  did  by  sending  a  check 
the  avails  of  collection  to  the  office  of 
payable  to  his  order.     The  testator  died 
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the  same  day,  after  the  delivery  of  the 
check.  Two  days  thereafter  K.  drew  the 
money  on  the  check  and  credited  it  in  his 
account  with  the  testator,  which  before  the 
credit  showed  a  balance  due  K.  The  testa- 
tor died  insolvent. — Held,  that  the  surro- 
gate properly  allowed  the  credits;  that 
when  the  check  was  delivered  K.  could  treat 
it  as  funds  in  his  hands  to  be  applied,  so 
far  as  needed,  in  payment  of  what  the  tes- 
tator then  owed  him,  and  when  the  money 
was  drawn  upon  the  check  the  payment  re- 
lated back  to  the  delivery  of  the  check, 
and  he  drew  it  as  payee,  not  as  executor. 
Matter  of  Accounts  of  Kellogg,  104  N.  Y. 
648;   5  State  Rep.  668,  affi'g  39  Hun  275. 

Certificates  of  benefit  in  a  mutual  bene- 
fit association,  and  the  money  paid  on  them, 
are  not  assets,  where  the  deceased  has  desig- 
nated persons  to  whom  they  are  to  be  paid. 
Matter  of  Wendell,  3  How.  N.  S.  68,  West- 
brook,  Surr. 

Pension  moneys  received  by  testatrix — 
Held,  not  to  be  applied  to  her  debts.  Hodge 
v.  Leaning,  2  Dem.  553,  Tennant,  Surr. 

Testator  insured  his  life  in  two  "benefit 
insurance  associations,"  the  certificates  be- 
ing made  payable  to  his  mother,  who, 
shortly  before  testator's  death,  assigned  the 
same  to  the  executor  and  executrix  named 
in  his  will,  the  latter  of  whom  was  his 
wife,  in  trust  for  the  use  of  the  assignor 
during  life,  the  principal,  upon  her  death, 
to  go  to  the  wife.  Simultaneously  with 
this  assignment,  testator  executed  his  will 
confirming  this  disposition.  He  having 
died  insolvent,  and  the  executors  having  re- 
ceived the  benefit  moneys,  decedent's  cred- 
itors sought  to  reach  the  same  as  assets. — 
Held,  that  it  was  to  be  presumed  that  the 
policies  were  within  the  scope  of  the  stat- 
utes relating  to  insurance  for  the  benefit  of 
the  family,  and  that  the  moneys  were  not 
assets,  and  could  not  be  disposed  of  as  such, 
but  should  be  applied  in  accordance  with 
the  terms  of  the  trust,  to  the  exclusion  of 
the  claims  of  creditors.  Matter  of  Palmer, 
3  Dem.   129,  Westbrook,  Surr. 

Money  awarded  by  the  Alabama  court  of 
claims,  on  account  of  an  "indirect  claim," 
— Held,  not  to  be  assets.  Matter  of  Cooley, 
6  Dem.  77;  19  State  Rep.  241,  Weller,  Surr. 

Private  letters  go  to  the  executor  to  be 
distributed  by  him  to  the  widow  and  next 
of  kin.  He  cannot  sell  them.  Eyre  v. 
Higbee,  35  Barb.  502;  22  How.  198'  rev'g 
15  How.  45. 

Property  held  in  trust  does  not  pass  to 
the  representatives  of  the  trustees;  but,  if 
it  can  be  traced  and  distinguished,  it  enures 
to  the  benefit  of  the  cestui  que  trust. 
Moses  v.  Murgatroyd,  1  Johns.  Cn.  119. 

Where  testator  had  deposited  funds  in 
bank  "in  trust  for"  an  infant, — Held,  that 
his  executrix  succeeded  to  his  rights  as 
trustee.  Terry  v.  Ball,  1  Dem.  452,  Liv- 
ingston,  Surr. 

Where  a  testator  in  his  lifetime  gives 
notes  owned  by  him  to  the  executor,  with 
instructions  to  use  the  proceeds  in  paying 
funeral  expenses,  and  for  the  purchase  of 
a  tombstone,  such  notes  are  not  a  part  of 


the  estate,  and  are  not  applicable  to  the 
payment  of  the  widow's  statutory  exemp- 
tion. In  re  Hildebrand's  Estate,  23  N.  Y. 
Supp.   148,  Davie,  Surr. 

Moneys  deposited  by  a  person  as  trusts 
for  certain  beneficiaries  become  at  his  death 
the  property  of  such  persons  and  they  are 
entitled  to  receive  from  his  executors  the 
bank  books,  and  the  fact  that  the  will  be- 
queaths such  moneys  as  moneys  deposited 
in  trust  to  the  persons  for  whom  the  de- 
posits weTe  made  does  not  render  them  a 
part  of  the  estate  disposed  of  by  the  will. 
Matter  of  Walker,  45  State  Rep.  21. 

Where  the  funds  of  the  husband  have 
been  deposited  in  bank  in  the  wife's  name, 
individually,  or  as  trustee,  her  death  does 
not  constitute  that  trust  fund  assets  of 
her  estate;  at  most,  it  would  devolve  the 
trust  upon  her  representative.  The  surro- 
gate has  no  authority  to  call  him  to  account 
as  trustee,  for  the  administration  of  that 
trust.  It  would  be  otherwise  if  it  were 
alleged  the  deceased  trustee  had  misappro- 
priated the  trust  fund.  Crowe  v.  Brady,  5 
Redf.   1,  Calvin,  Surr. 

The  entire  real  estate  was  devised  to  the 
executors  in  trust  with  power  to  sell; 
they  sold  the  same,  save  that  covered  by 
the  mortgage,  and  also  received  large 
amounts  for  rent,  etc. — Held,  that  the 
amounts  thus  received  were  assets  for  the 
payment  of  debts,  and  they  were  liable  to 
account  therefor  to  the  petitioner.  Glacius 
v.  Fogel,  88  N.  Y.  434. 

A  surrogate  may  compel  an  executor  to 
account  for  the  proceeds  of  real  estate  sold 
by  them  under  a  power  in  the  will.  Clark 
v.  Clark,  8  Paige  152.  See  Bloodgood  v. 
Bruen,  2  Bradf.  8,  Bradford,  Surr. 

A  general  devise  to  executors  to  sell  prop- 
erty, and  distribute  proceeds  in  a  specified 
way,  does  not  make  them  accountable  on  a 
final  accounting  for  such  as  has  not  been 
sold.  A  sale  should,  on  a  proper  applica- 
tion, be  compelled.  Matter  of  Hunter,  3 
Redf.  175,  Calvin,  Surr. 

WThere  a  testator  devises  his  real  prop- 
erty to  one  for  life,  with  a  direction  that, 
after  the  death  of  the  latter,  the  same  be 
sold,  and  the  proceeds  divided,  such  prop- 
erty does  not  constitute  legal  assets  of  the 
estate  during  the  lifetime  of  the  cestui  que 
vie.  Carmen  v.  Brown,  4  Dem.  96,  Coffin, 
Surr. 

The  will  of  M.  devised  to  her  executor 
one-third  of  her  residuary  estate  in  trust, 
to  receive  the  rents  and  income  and  apply 
the  net  proceeds  to  the  use  of  a  beneficiary 
named  during  life,  and,  on  the  death  of  the 
beneficiary,  gave  the  property  to  her  chil- 
dren; each  of  the  other  two-thirds  was  dis- 
posed of  in  a  similar  manner.  The  testa- 
trix authorized  her  executor,  at  any  time 
before  final  division  and  settlement  of  her 
estate,  whenever  he  should  deem  proper  for 
any  "purpose  which  in  his  discretion  may 
render  it  advisable  so  to  do,"  to  sell  any 
part  or  portion  thereof.  The  executor  sold 
certain  of  the  residuary  real  estate.  Upon 
settlement  of  his  accounts,  certain  claims 
presented  by  him  against  the  estate  were 
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proved  and  allowed,  and  after  applying  the 
proceeds  in  his  hands  of  the  residuary  per- 
sonal estate,  there  remained  a  balance  due 
him. — Held,  that  the  proceeds  of  the  sales 
of  the  real  estate  were  properly  treated  as 
assets  in  his  hands,  applicable  to  the  pay- 
ment pro  tanto  of  his  claims.  Matter  of 
Powers,  124  N.  Y.  361. 

Where  an  executor  sells  testator's  real 
estate  under  a  power  conferred  by  the  will 
upon  him  personally,  and  not  as  executor, 
he  should  not  include  the  proceeds  in  his 
official  account  nor  receive  commissions 
thereon.  Matter  of  Brown,  5  Dem.  223, 
Rollins,  Surr. 

Where  a  testator  gives  real  and  personal 
estate  to  his  executor  in  trust,  to  sell  and 
invest  the  proceeds  for  the  purposes  of 
the  trusts  under  the  doctrine  of  equitable 
conversion,  the  real  estate  is  to  be  consid- 
ered as  personalty;  the  proceeds  of  sales, 
when  received,  become  legal  assets  in  the 
hands  of  the  executor  as  such,  and  he  is 
bound  to  account  therefor.  He  is  also  com- 
pellable to  account  as  executor  for  the 
rents  and  profits.  Hood  v.  Hood,  85  N.  Y. 
561,  below,  19  Hun  300. 

Where  there  is  no  power  of  sale  of  real 
estate  which  is  devised  to  the  widow  until 
her  death  or  remarriage,  the  executor  has 
no  control  of  such  real  estate  until  such 
death  or  remarriage,  and  it  is  not  assets 
in  his  hands.  James  v.  Beesly,  4  Redf. 
236,  Calvin,  Surr. 

Moneys  arising  from  the  sale  of  real 
property  in  another  State,  on  an  order  of 
a  court  of  probate  there,  are  not  assets 
in  the  hands  of  executors  here.  Peck  v. 
Mead,  2  Wend.  470;  Mead  v.  Merritt*  2 
Paige  402. 

An  equitable  estate  of  the  wife  for  the 
life  of  her  husband,  on  her  death,  is  assets. 
Norton  v.  Norton,  2  Sand.  296. 

Upon  the  death  of  one  seized  of  real  es- 
tate, claims  for  damages  done  the  estate 
and  for  rents  and  profits,  down  to  that 
time,  are  assets.  Hotchkiss  v.  Auburn  & 
Roch.  R.  R.  Co.,  36  Barb.  600;  Paret  v.  N. 
Y.  El.  R.  R.  Co.,  IS  N.  Y.  Supp.  580,  N. 
Y.  Supr. 

On  the  death  of  a  tenant  per  autre  vie, 
the  estate  becomes  a  chattel  real,  and  goes 
to  the  executor  or  administrator.  Rey- 
nolds v.  Collin,  3  Hill  441. 

A  mortgage  interest  before  foreclosure  is 
a  chattel,  and  belongs  to  the  executor. 
Though  the  technical  fee  may  descend  to 
the  heir,  he  takes  it  in  trust  for  the  per- 
sonal representatives.  Demarest  v.  Wyn- 
koop,  3  Johns.  Ch.  129,  145. 

Surplus  moneys  arising  on  a  foreclosure 
sale  had  before  intestate's  death  are  assets. 
Bogert  v.  Furman,  10  Paige  496;  Sweezy 
v.  Willis,  1  Bradf.  495,  Bradford,  Surr. 
Otherwise  if  the  sale  is  after  his  death. 
Moses  v.  Murgatroyd;  Cox  v.  McBurney,  2 
Sand.  561. 

The  proceeds  of  the  sale  of  an   infant's 
lands  are  deemed  and  treated  as  real  estate, 
and  descend  to  his  or  her  heir s-at -law  in 
case  of  his  or  her  death  intestate  during 


minority.     In  re  Woodworth,  3  State  R 
227;  5  Dem.  156,  Spring,  Surr. 

Proceeds  of  a  partition  sale,  invested 
the  heirs  during  the  widow's  life,  are 
sets.    Robinson  v.  McGregor,  16  Barb.  5 
But  see  Shumway  v.  Cooper,  Id.  556. 

An  interest  in  an  unexecuted  contract 
the  sale  of  lands  was  held  to  be  real  est 
and  to  pass  to  the  heirs,  not  to  the  adm 
istrator.  But  see  now  subd.  9.  Palmer 
Morrison,  104  N.  Y.  132;  5  State  Rep.  5 
affi'g  51  N.  Y.  Supr.  530;  Griffith  v.  Bee 
er,   10  Barb.  432. 

The  obligation  of  a  purchaser  to  pay 
personal  assets,  severable  from  the  title 
the  lands.     Smith  v.  Gage,  41  Barb.  6C 

An  administrator  may  recover  purchi 
money  due  on  a  contract  for  sale  of  la 
made  by  intestate  in  his  lifetime.  Schro 
pel  v.  Hopper,  40  Barb.  425. 

At  the  death  of  a  person  intestate 
equitable  interest  as  a  purchaser  under 
executory  contract  for  the  purchase  of  i 
estate  is  in  equity  real  estate,  and  desce 
to  his  heirs-at-law,  and  the  unpaid  p 
chase-money  is  payable  out  of  the  perso 
assets  of  the  intestate.  Williams  v.  K 
ney,  6  State  Rep.  560. 

A  creditor  of  a  testator  cannot  com 
the  executor  to  account  for  the  income 
land  charged  by  testator  with  the  paym 
of  the  debt,  as  the  title  to  the  land  v< 
in  the  devisees  on  testator's  death;  but, 
the  charge  of  the  debt  on  the  land  does 
exonerate  the  personalty,  the  creditor  n 
surcharge  the  executor's  account  with 
profits  of  testator's  business,  bequeat 
by  him  to  his  son.  In  re  Quin's  Estate 
N.  Y.  Supp.  550;   1  Connol.  381. 

Testator  let  farms,  the  lease  to  end 
April,  the  tenants  having  the  right 
remove  crops  after  its  termination  and 
pay  in  wheat  in  August.  Testator  died 
June. — Held,  that  the  executors  were 
titled  to  the  wheat  delivered  in  payment 
the  rent.  Wadsworth  v.  AUcott,  6  N. 
64. 

Growing  grass  partakes  of  the  nature 
realty,  and  does  not  go  to  the  executor 
administrator,  but  follows  the  land  and 
longs  to  the  heir  or  devisee.  Matter 
Chamberlain,  55  State  Rep.  665 ;  140  N. 
390,  modf'g  46  State  Rep.  841. 

After  the  death  of  a  landlord,  the  tern 
who  worked  the  farm  on  shares,  cut 
grass  and  paid  over  the  landlord's  st 
of  the  proceeds  of  the  hay  to  the  execut 
who  was  the  life  tenant. — Held,  that  s 
share  was  in  the  nature  of  rent  reset 
which  accrued  after  the  landlord's  dej 
and  that  the  same  was  not  assets  in 
executrix's  hands,  but  belonged  to  her 
life  tenant.     lb. 

Rents  which  have  been  entirely  ear 
at  the  time  of  the  landlord's  death,  tho 
not  collected,  belong  to  the  administra 
Rents  payable  in  advance  have  also  ' 
crued";  and,  though  not  collected  at 
time  of  the  landlord's  death,  they  bel 
exclusively  to  his  administrator,  and  i 
not  be  apportioned  between  the  adminis 
tor  and  the  heirs-at-law;  as  L.  1S75,  c.  • 
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§  1,  which  provides  for  the  apportionment 
of  rents  on  the  death  of  the  landlord  be- 
fore they  are  due,  does  not  apply  to  such  a 
case.  Miller  v.  Crawford,  14  N.  Y.  Supp. 
358;  26  Abb.  N.  C.  376,  Lawrence,  J. 

Rents  of  real  estate  accrued  and  col- 
lected subsequent  to  the  testator's  death, 
are  not  assets.  Kohler  v.  Knapp,  1  Bradf. 
241,  Bradford,  Surr. 

Where  the  deceased  had  let  a  house  for 
one  year  to  commence  on  May  1,  1879,  at 
an  annual  rent  payable  monthly  in  advance 
and  the  testator  died  Feb.  5,  1880, — Held, 
that  the  rent  for  February  became  due  on 
the  first  day  and  was  assets  of  deceased 
which  belonged  to  his  executor.  L.  1875, 
c.  542,  apportioning  rent,  only  applies  to 
rent  which  has  not  yet  become  due  and  pay- 
able. It  does  not  authorize  the  apportion- 
ment to  the  heir  or  devisee  of  rent  due  and 
payable  in  advance  before  the  testator's 
death.  Accounting  of  Gilfillan,  3  Law  Bull. 
46,  Livingston,  Surr. 

An  administrator  with  the  will  annexed 
is  not  liable  to  account  for  rents  of  real 
estate,* received  under  a  devise  which  the 
courts  have  declared  void,  and  when  the 
testator  has  been  declared  to  have  died  in- 
testate as  to  such  realty  and  rents.  Levy's 
Estate,   1  Tuck.  148,  Ticker,  Surr. 

A  leasehold,  held  by  a  testator  at  the 
time  of  his  death,  vests  in  the  executor  and 
is  to  be  applied  in  the  usual  course  of  ad- 
ministration of  the  testator's  estate.  Ca- 
hill  v.  Brennan,  68  Hun  540. 

An  administrator  and  his  surety  are  not 
responsible  for  the  value  of  machinery  built 
into  a  wall  and  forming  part  of  it.  Goey's 
Estate,  1  Tuck.  125,  Tucker,  Surr. 

When  an  insurance  policy  on  a  house 
runs  to  the  assured,  his  executors  and  ad- 
ministrators, the  personal  representatives 
may,  it  seems,  maintain  an  action  as  trus- 
tees, for  those  beneficially  interested  in  the 
real  estate.  The  damages  recovered  are  not 
personal  assets.  Wyman  v.  Wyman,  26  N. 
Y.  253. 

Testator  gave  an  annuity  to  A.  for  her 
support,  and  directed  that  she  be  furnished 
with  house  room,  which  was  done  by  the 
executors.  The  house  having  been  insured 
and  destroyed  by  fire, — Held,  that  the  in- 
surance money  belonged  to  the  estate  and 
should  go  to  the  residuary  legatee.  Col- 
burn  v.  Lansing,  46  Barb.  37. 

Damages  for  breach  of  covenant  of  war- 
ranty, or  for  quiet  possession,  belong  to 
the  personal  representatives.  Beddoe's  Ex'r 
v.  Wadsworth,  21  Wend.  120;  McKinstry 
v.  Benson,  3  Johns.  Gas.  2d  ed.  562. 

After  the  death  of  the  covenantee  his  per- 
sonal representatives  may  sue  for  the  breach 
of  a  personal  covenant.  Mott  v.  Mott,  11 
Barb.  127. 

When  an  executor,  by  mistake,  receives 
money  not  due  to  the  estate,  he  should  not 
be  charged  with  it  as  assets,  as  he  is  bound 
to  refund  it  to  the  person  from  whom  he 
received  it.  Johnson  v.  Corbett,  11  Paige 
265. 

Where  the  will  contained  a  direction  to 
sell  the  testator's  real  estate,  and  distrib- 


ute the  proceeds  among  certain  legatees, 
and  the  creditors  failed  to  enforce  this  pro- 
vision, or  to  take  measures  to  have  the 
lands  sold  by  order  of  the  surrogate, — 
Held,  that  when  the  power  had  been  exer- 
cised, and  the  land  converted  into  money, 
long  after  the  debts  had  been  barred  by 
the  statute,  this  fund  did  not  constitute 
new  assets,  in  regard  to  which  a  remedy 
remained  to  the  creditors.  Warren  v.  Pan, 
4  Bradf.  260,  Bradford,  Surr. 

On  the  final  accounting  of  an  executrix 
and  executor,  the  surrogate  made  a  decree, 
ascertaining  the  amount  of  assets  and  the 
sum  payable  to  each  creditor,  and  ordered 
the  executrix  to  pay  over  to  the  executor 
the  fund  in  her  hands;  he  to  pay  the  cred- 
itors personally.  He  paid  all  but  one, 
who,  having  been  equitably  satisfied  other- 
wise, released  his  claims  against  the  estate. 
— Held,  that  the  amount  not  paid  out  did 
not  become  assets  anew,  and  the  executor 
could  not  be  held  to  account  for  it  at  the 
suit  of  a  creditor  who  was  party  to  the 
final  accounting.  Paff  v.  Kinney,  5  Sand. 
380. 

Where  the  State  takes  intestate's  land 
in  his  lifetime,  the  claim  for  damages  is 
personal  estate,  which  passes  to  the  admin- 
istrator. Ballou  v.  Ballou,  8  Week.  Dig. 
363. 

The  executors,  in  an  account  presented 
to  the  surrogate,  credited  themselves  with 
the  amount  of  taxes  paid  on  the  home  farm. 
This  the  surrogate  disallowed,  and  decreed 
a  distribution  of  the  sum.  Upon  a  subse- 
quent accounting  the  executors  were  again 
charged  with  this  sum. — Held,  error;  that 
if  the  former  decree  had  not  in  fact  been 
complied  with,  it  could  be  enforced,  and  the 
same  sum  should  not  be  again  charged. 
Deraismes  v.  Deraismes,  72  N.  Y.   154. 

The  executrix  having  received  funds  ap- 
plicable to  a  trust  fund  provided  by  the 
will  for  her  benefit,  the  surrogate  should, 
upon  an  accounting  by  the  executors  and 
executrix,  charge  her  with  the  sums  so  col- 
lected. In  re  Stevens'  Estate,  6  N.  Y.  Supp. 
639. 

The  rule  of  the  common  law,  recognized 
by  2  R.  S.  75,  §§  29,  30;  Id.  98,  §  79,  which 
authorizes  a  husband  to  hold  the  property 
of  his  deceased  wife,  not  only  by  virtue,  of 
administration,  but  also  by  virtue  of  his 
marital  rights,  so  far  as  it  applies  to  the 
case  of  a  wife  dying  intestate,  without  leav- 
ing descendants,  has  not  been  changed  by 
the  various  acts  in  relation  to  married 
women.  Robins  v.  McClure,  100  N.  Y.  328, 
affi'g  33  Hun  368. 

It  seems,  that  where  the  husband,  as  ex- 
ecutor, has  control  over  the  property  of  his 
deceased  wife,  for  all  purposes  of  adminis- 
tration he  occupies  the  same  position  as  if 
he  were  administrator,  and  he  acquires  the 
same  rights.     lb. 

Where  a  wife  dies,  making  no  disposition 
of  her  estate,  and  leaving  no  descendants, 
her  husband  is  entitled  to  take  possession 
of  her  estate  and  transfer  it.  Tompkins  v. 
Rice,  55  Hun  563. 

A  bond  and  mortgage  executed  to  hus- 
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band  and  wife  becomes  the  property  of  the 
wife  on  the  death  of  the  husband.  In  the 
Matter  of  Albrecht,  32  State  Rep.  193,  affi'g 
18  State  Rep.  1002;  10  N.  Y.  Supp.  388; 
1  Connol.  12. 

Where  a  deposit  is  to  the  joint  credit 
of  husband  and  wife,  it  is  not  error  which 
one  interested  in  the  estate  can  object  to 
if  the  wife  is  charged  as  administratrix 
with  only  a  half.  Estate  of  Brooks,  5 
State  Rep.  381;  5  Dem.  326,  Rollins,  Surr. 

Where  an  executrix  uses  the  name  of 
her  testator  to  continue  business  illegally, 
because  no  certificate  was  filed,  she  cannot 
be  charged  with  the  value  of  the  right  to 
use  the  name  as  part  of  the  assets,  nor  as 
an  element  of  the  good- will.  In  re  Ran- 
dall's Estate,  8  N.  Y.  Supp.  652,  Weiant, 
Surr.;   Matter  of  Million,  74  Hun   358. 

The  good-will  of  the  business  of  a  dece- 
dent is  an  asset  to  be  accounted  for  by  the 
personal  representative;  and  where  an  ex- 
ecutrix takes  charge  of  a  store  which  be- 
longed to  her  testator,  and  conducts  the 
business  as  her  own,  she  is  chargeable  with 
the  value  of  the  good-will.  The  good-will 
of  the  business  of  a  person  deceased  does 
not  include  the  right  to  use  the  name  of 
the  deceased.     lb. 

McG.  in  1872  gave  a  mortgage  to  M.  to 
secure  him  for  any  accommodation  indorse- 
ments he  might  make.  In  1888  M.  indorsed 
the  note  in  question,  which  has  not  been 
paid,  and  plaintiff  is  assignee  of  the  note 
and  mortgage.  Soon  after  making  the  note 
McC.  died,  leaving  a  widow  and  child;  also 
a  will  by  which  he  gave  his  property,  in 
trust  for  the  child,  to  defendant  H.,  his 
executor.  Upon  a  foreclosure  of  the  mort- 
gage,— Held,  that  the  widow  was  entitled 
to  have  the  note  paid  out  of  the  personal 
estate,  and  that  the  provisions  of  1  R.  S. 
749,  §  4,  directing  that  the  heir  or  devisee 
must  discharge  his  ancestor's  or  testator's 
mortgage  from  the  property  which  descends 
or  passes  to  him  without  resort  to  the  ex- 
ecutor, did  not  apply  to  such  a  case. 
Cochrane  v.  Hawver,  28  State  Rep.  1 ;  54 
Hun  556. 

Proceedings  instituted  by  executors 
against  a  debtor  of  the  estate  resulted  in 
the  sale  of  certain  of  his  real  estate,  which 
was  purchased  by  one  of  the  executors  and 
thereafter  sold  by  him  at  a  price  greater 
than  the  principal  of  the  debt,  but  less  than 
the  amount  of  the  principal  and  accrued  in- 
terest.— Held,  that  the  executors  should  be 
charged  with  the  price,  and  that  the  excess 
over  the  principal  should  be  considered  as 
income  of  the  estate.  Riggs  v.  Cragg,  26 
Hun  89,  rev'd  on  another  point,  89  X.  Y. 
479. 

Testatrix  died  domiciled  in  Massachu- 
setts, leaving  no  creditors  in  New  York, 
and  nominating  different  executors,  as  re- 
garded personal  property  in  the  two  States, 
respectively. — Held,  that  the  executor  for 
this  State,  after  setting  up  certain  trusts 
created  by  the  will,  and  reserving  a  sum 
sufficient  to  cover  the  expenses  of  his  admin- 
istration, should  transmit  the  remaining 
assets  to  the  foreign  representative,  for  dis- 


tribution.   Clark   v.    Butler,   4  Dem.   3 
Rollins,  Surr. 

Good- will  is  to  be  accounted  for  as 
asset,  but  it  does  not  include  the  right 
use  testator's  name.    Matter  of  Randell 
Connol.  29,  Weiant,  Surr. 

An  executor  charged  with  the  amount 
a  note  found  in  the  assets  of  the  esti 
the  maker  of  which  was  then  good,  wh 
he  neglected  to  collect  it  till  the  maker 
came  insolvent.  Matter  of  Millard,  2  C 
nol.  91,  Adlington,  Surr. 

Decedent  and  her  brother  each  receip 
to  their  father's  executors  for  one  half 
certain  stock  belonging  to  his  estate.  Al 
her  death  her  executors  met  her  brotl 
and  he  produced  a  box,  and  took  therefi 
two  bonds,  one  of  which  he  gave  to  th 
and  the  other  securities,  including 
stock,  were  replaced  in  the  box,  and  it  i 
stated  that  it  was  doubtful  if  the  stock  ' 
worth  anything.  On  the  brother's  de 
the  stock  was  found  among  his  effect* 
Held,  that,  under  the  circumstances, 
possession  of  the  stock  was  evidence  of 
ownership  thereof,  and  that  his  adminis 
tor  was  entitled  to  it.  Matter  of  *Es1 
of  Mapes,  32  State  Rep.  786. 

Where  a  person  gives  a  check  to  anol 
for  a  certain  sum,  with  directions  and 
der  an  agreement  that  after  her  death 
much  of  the  sum  as  may  be  necessary  s 
be  expended  for  funeral  expensee,  incloi 
a  burial  plot,  and  a  suitable  headstom 
valid  trust  is  created,  and  the  execu 
of  the  estate  of  such  person  is  not  cha 
able  with  the  sums  so  expended  by  the  t 
tee,  but  she  is  liable  for  the  unexper. 
balance  to  which  the  trustee  makes 
claim,  and  which  he  is  willing  to  pay  < 
to  the  estate.  In  re  Conklin's  Estate, 
N.  Y.  Supp.  59,  Ransom,  Surr. 

Where  the  testator  delivered  to  his 
ecutor  certain  notes  with  directions  to 
lect  the  same  and  use  the  proceeds 
paying  his  funeral  expenses  and  for  a  m< 
ment,  such  notes  do  not  form  a  part  of 
assets  of  the  estate  and  are  not  subjec 
the  rights  of  the  widow.  Matter  of  I 
tor,  54  State  Rep.  299,  Davie,  Surr. 

The  widow  and  executrix,  after  testal 
death,  continued  to  occupy  the  same  aj 
ments,  in  a  tenement  belonging  to  the 
tate,  that  were  previously  occupied  by 
family,  under  an  agreement  with  the  ex 
tors  that  she  might  do  so  free  of  rent, 
perform  the  services  of  housekeeper 
janitor  of  the  premises  in  considers 
thereof.  It  appeared  that  such  ser 
were  necessary,  and  it  was  the  custom 
the  housekeeper  to  occupy  an  apart] 
free,  in  addition  to  wages. — Held,  that 
executors  were  not  chargeable  in  the 
counting  with  rent  for  the  apartment* 
cupied  by  the  widow.  In  re  Mickle's 
tate,  20  N.  Y.  Supp.  88,  Ransom,  Sun 

Effect  of  the  doctrine  of  equit 
conversion. — If  the  will  provides  tha 
the  testator's  property,  real  and  pers 
should  go  into  a  fund,  for  distribution, 
a  power  to  sell  and  lease  the  real  pro] 
is  given  to  the  executor,  the  surrogate 
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compel  him  to  account  for  such  fund,  in- 
cluding the  rents  and  profits  of  such  real 
estate  sold.  Stagg  v.  Jackson,  1  N.  Y.  206, 
affi'g  2  Barb.  Ch.  86.  See  Wright  v.  M.  E. 
Church.  Hoff.  202,  and  Matter  of  Vander- 
voort,  7  N.  Y.  Leg.  Obs.  25,  Robertson, 
Surr. 

A  direction  to  sell  all  the  testator's  real 
and  personal  property  is  an  equitable  con- 
version of  the  real  into  personal,  and  the 
whole  estate  is  to  be  regarded  as  personal. 
Hatch  v.  Bassett,  52  N.  Y.  359;  Power  v. 
Cassidv.  54  How.  4,  aftVd  16  Hun  294,  affi'd 
79   N.Y.   602. 

This  is  so  though  the  executors  are 
vested  with  a  discretion  as  to  the  time, 
mode,  and  terms  of  sale.  Graham  v.  Liv- 
ingston, 7  Hun  11. 

But  a  mere  discretionary  power  to  sell 
does  not  effect  an  equitable  conversion. 
Sage  v.  Lockman,  53  How.  276,  Van  Brunt, 
J. ;  Newell  v.  Nichols,  12  Hun  604,  affi'd  75 
N.  Y.  78;  McCarty  v.  Deming,  4  Lans.  440, 
Ingalls,  J.;  Barnes  v.  Hathaway,  60  Barb. 
452. 

An  absolute  direction  to  sell,  within  a 
limited  period,  with  a  subsequent  discre- 
tionary power  of  sale,  without  limitation  as 
to  time,  effects  an  equitable  conversion  from 
the  death  of  the  testator,  unless  there  be  a 
failure,  in  whole  or  in  part,  of  the  object 
and  purposes  of  the  sale.  Betts  v.  Betts,  4 
Abb.  N.  C.  317,  Van  Vorst,  J. 

When  an  imperative  power  in  trust  to 
sell  real  estate  is  created  bv  a  will  and  no 

— 

time  is  fixed  for  making  the  sale,  there  is  a 
complete  equitable  conversion  of  the  tes- 
tator's real  estate  into  personalty,  which 
takes  effect  at  the  death  of  the  testator. 
Fish  v.  Coster,   15  Week.  Dig.  482. 

Where  the  conversion  of  real  into  per- 
sonal estate  is  directed  by  will  for  particu- 
lar purposes,  it  remains  real  estate  until 
the  time  arrives  for  it  to  be  converted  as 
directed.  Ross  v.  Roberts,  2  Hun  90;  4  T. 
&  (\  318.  affi'd  63  N.  Y.  652. 

Where  a  testator  gives  to  his  wife  the 
use  and  control  of  all  his  estate  during 
her  life,  and  authorizes  his  executors,  upon 
her  decease,  to  sell  the  same  and  convert  it 
into  money  for  division  among  his  lega- 
tees, the  death  of  one  of  such  legatees 
after  the  testator,  but  before  the  widow, 
does  not  destroy  the  legacy  or  affect  its 
character,  but  it  remains  a  money  legacy,  to 
be  distributed  as  personal  estate,     lb. 

Where  the  will  directs  that  real  estate 
shall  be  occupied  by  the  son,  for  a  certain 
period,  after  which  it  shall  be  converted 
into  money  by  the  executors,  and  the  pro- 

§  2713.     [Am'd,  1893.]     Exemption  for  widow  and  children. 

If  a  man  having  a  family  die,  leaving  a  widow  or  minor  child  or  children,  the 
following  articles  shall  not  be  deemed  assets,  but  must  be  included  and  stated  in 
the  inventory  of  the  estate  without  being  appraised : 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-machine,  one  sewing-ma- 
chine, and  stoves  put  up  or  kept  for  use  by  his  family. 

2.  The  family  bible,  family  pictures  and  school-books,  used  by  or  in  such 
family,  and  books  not  exceeding  in  value  fifty  dollars,  which  were  kept  and  used 
as  part  of  the  family  library. 


ceeds  distributed,  there  is  an  absolute  con- 
version from  the  period  fixed  by  the  will; 
and  from  that  time,  the  executors  are  enti- 
tled to  the  rents  and  profits.  Shumway  v. 
Harmon,  4  Hun  411;   6  T.  &  C.  626. 

A  direction  to  sell  at  the  expiration  of 
a  term  of  years,  does  not  effect  an  equitable 
on  version ,  until  the  expiration  of  such 
period.  Gano  v.  McCunn,  56  How.  337, 
Lawrence,  J. 

Real  estate  sold  under  a  valid  power  of 
sale  contained  in  a  will  is  to  be  deemed 
converted  into  personalty;  but  as'  to  prop- 
erty not  subject  to  such  power  of  sale, 
which  is  sold  in  partition  proceedings  be- 
tween the  heirs,  the  proceeds  going  to  infant 
claimants  retain  their  original  character 
of  realty.     Horton  v.  McCoy,  47  N.  Y.  21. 

The  proceeds  of  sales  of  real  estate, 
made  under  power  of  sale  for  the  payment 
of  debts  and  legacies,  become  assets  in  the 
hands  of  the  executor  for  those  purposes, 
to  be  accounted  for  like  other  assets;  but 
the  surplus  remaining  after  the  payment  of 
these  belongs  to  those  persons  to  whom  the 
lands  were  devised,  subject  to  the  executor's 
power  of  sale,  and  may  be  paid  over  without 
express  order.  Erwin  v.  Loper,  43  N.  Y. 
521. 

In  case  executors  sell  under  a  power 
given  them  by  the  will,  lands  which  are  de- 
vised to  heirs  or  others,  the  proceeds  are 
to  be  regarded  as  land  and  to  be  distrib- 
uted in  the  same  manner  as  if  the  sale  had 
been  made  under  an  order  of  the  surrogate 
for  the  pavment  of  debts.  Timpson's  Es- 
tate,  15  Abb.  N.  S.  230,  Coffin,  Surr. 

A  testator  devised  the  net  income  of  his 
real  estate  to  his  mother  for  life,  directing 
a  sale  thereof  by  his  executors  immediately 
upon  her  death,  and  a  division  of  the 
proceeds  between  his  two  sisters  named. 
His  mother  having  died  first,  and  he  having 
left,  as  his  sole  heirs,  the  two  sisters  and  a 
brother, — Held,  that  the  real  estate  should 
he  regarded  as  converted  into  money  for  the 
purpose  of  determining  the  right  to  the  in- 
come therefrom  accruing  before  sale,  which 
would  therefore  go  wholly  to  the  sisters, 
to  the  exclusion  of  the  brother.  Moncrief 
v.  Ross,  50  N.  Y.  431. 

If  to  hold  there  was  a  conversion  would 
invalidate  the  provisions  of  the  will,  it 
will  not  be  so  held.  Bonard's  Will,  16 
Abb.  N.  S.  128,  Hutchings,  Surr. 

See,  as  to  equitable  conversion,  Gourley 
v.  Campbell,  66  N.  Y.  169,  rev'g  6  Hun  218; 
Fisher  v.  Banta.  66  N.  Y.  468;  McCarty  v. 
Terry,  7  Lana.  236. 
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3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn  and  cloth 
factured  from  the  same;  one  cow,  two  swine,  and  the  pork  of  such  swim 
necessary  food  for  such  swine,  sheep  or  cow  for  sixty  days,  and  all  necessar 
visions  and  fuel  for  such  widow,  child  or  children  for  sixty  days  after  the  de 
such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  necessary 
ing  utensils,  the  clothing  of  the  family,  the  clothes  of  the  widow  and  her 
ments  proper  for  her  station ;  one  table,  six  chairs,  twelve  knives  and  forks,  • 
plates,  twelve  tea  cups  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pc 
twelve  spoons,  and  other  household  furniture  not  exceeding  one  hundred  am 
dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  personal  pro 
in  the  discretion  of  the  appraisers,  to  the  value  of  not  exceeding  one  hundre 
fifty  dollars. 

Such  articles  and  property  shall  remain  in  the  possession  of  the  wide 
there  be  one,  during  the  time  she  lives  with  and  provides  for  such  minor  ch 
children.  If  she  ceases  so  to  do,  she  shall  be  allowed  to  retain  as  her  owi 
wearing  apparel,  her  ornaments  and  one  bed,  bedstead  and  the  bedding  fc 
same,  and  the  property  specified  in  subdivision  five;  and  the  other  artici 
exempted  shall  then  belong  to  such  minor  child  or  children.  If  she  lives 
and  provides  for  such  minor  child  or  children  until  it  or  they  become  of  fu 
all  the  articles  and  property  in  this  section  mentioned  shall  belong  to  the  w 
If  there  be  a  widow  and  no  minor  child,  all  the  articles  and  property  it 
section  mentioned  shall  belong  to  the  widow.  If  a  married  woman  die,  le 
surviving  her  a  husband,  or  a  minor  child  or  children  the  same  articles  anc 
sonal  property  shall  be  set  apart  by  the  appraisers  with  the  same  effect  fc 
benefit  of  such  husband  or  minor  child  or  children. 

2R.8.  83,  §§  9,  10;  L.  1874,  c.  470;  L.  1842,  c.  167,  J  2;  L.  1867,  c.  782,  §  1 
1887,  c.  630;  L.  1890,  c.  173,  §  2.  Am'd  L.  1893,  c  686.  Replaces  a  section  as  to  se 
to  prevent  decree. 


Exemptions. — Where  an  intestate  leaves 
a  widow,  but  no  minor  children,  and  his 
property  is  of  the  character  set  out  in  § 
2713,  providing  that  if  a  man  die  leaving 
a  widow,  but  no  minor  children,  then  the 
property  specified  in  the  section  shall  be- 
long to  the  widow,  it  rests  absolutely  in 
the  widow;  and  if  the  administrator  fails 
to  surrender  the  property  to  her,  and  he 
has  refused  on  demand  to  make  an  inven- 
tory as  required  by  statute,  and  has  appro- 
priated the  property  and  money  to  his 
own  use,  she  may  maintain  conversion 
against  him.  Crawford  v.  Nassoy,  173  N. 
Y.  163 ;  65  N.  E.  962. 

Articles  of  personal  property  in  which 
decedent  had  only  an  undivided  one-half 
interest  may,  under  §  2713,  be  set  off  to 
the  widow.  Re  Hallenbeck,  195  N.  Y.  143; 
88  N.  E.   16. 

Deceased,  an  honorably  discharged  vet- 
eran, died  in  a  State  home,  leaving  $54,  and 
no  other  money  or  property. — Held,  in  a 
proceeding  against  the  comptroller  to  pay 
funeral  expenses  claimed  by  undertakers, 
that  the  money  left  was  exempt,  belonged 
to  the  widow,  and  was  not  assets  out  of 
which  to  pay  funeral  expenses,  and  hence 
that  the  county  was  liable.  People  ex  rel. 
v.  Prendergast,  146  App.  Div.  713;  131  N. 
Y.  Supp.  441. 

Exemptions  on  the  death  of  a  married 
woman  from  her  estate  in  favor  of  her  hus- 


band,  under   §   2713,   are   no   part  o 
estate   in   the   hands   of   an   aominis 
applicable    to    her    funeral    expenses 
Baldwin's  Estate,  67  Misc.  353;   124 
Supp.  859. 

§  2713,  subd.  5,  is  mandatory;  and, 
they  have  omitted  to  do  so,  the  deci 
the  judicial  accounting  of  the  ex< 
should  under  section  2724  award  the 
band  that  relief.  Re  Baird's  Estate 
App.  Div.  439;   110  N.  Y.  Supp.  708. 

Under  §  2713,  providing  that  whei 
cedent,  having  a  family,  dies,  leavj 
widow  and  no  minor  child,  the  ai 
enumerated  in  said  section  as  exem] 
for  the  widow  shall  not  be  deemed  t 
but  shall  belong  to  her,  they  are  not  si 
to  the  transfer  tax,  whether  they  have 
actually  set  apart  or  not,  and  whetht 
cedent  dies  testate  or  not.  Re  Page' 
tate,  39  Misc.  220;  79  N.  Y.  Supp.  382 

Where  the  articles  mentioned  in  t 
1-4,  as  exempt,  have  not  been  set  apt 
the  widow  on  the  death  of  her  hue 
because  the  husband  did  not  own  such 
cles,  the  widow  is  not  entitled  to 
value  in  money  from  his  other  assets 
Perry's  Estate,  38  Misc.  167;  77  1 
Supp.  271. 

Sums   paid  for  electric  lighting  fo 
house    in    which    the    administratrix 
after    her    husband's    death,   and   for 
used  in  the  house  more  than  60  days  ' 
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after,  were  properly  disallowed  as  credits, 
under  §  2713,  giving  the  wife  the  right  to 
household  supplies  for  a  period  of  60  days 
only.  Re  Schroeder,  113  App.  Div.  204; 
99  N.  Y.  Supp.  176. 

An  executor  paid  to  the  widow  $400  for 
mourning  apparel  and  sustenance,  and  $150 
under  §  2713,  aubd.  5. — Held,  that  a  pay- 
ment of  $300  in  lieu  of  articles  specified 
in  subdivisions  3  and  4  of  such  section  will 
be  disallowed.  Re  Weaver's  Estate,  53 
Misc.  244;    104   N.  Y.   Supp.  475. 

Where  decedent  did  not  own  the  articles 
enumerated  in  §  2713,  subd.  4,  as  exempt, 
no  allowance  should  be  made  to  the  widow 
in  lieu  thereof.  Re  Griffith's  Estate,  49 
Misc.  405;   100  N.  Y.  Supp.  215. 

Where  there  was  not  enough  furniture 
to  make  up  $150,  the  court  had  not  power 
to  set  aside  to  the  widow  the  balance  in 
cows  and  other  property.  Re  Griffin's  Es- 
tate, 118  App.  Div.  515;  103  N.  Y.  Supp. 
345. 

Where  the  articles  directed  to  be  set 
apart  by  §  2713,  for  the  use  of  the  widow 
and  children  did  not  exist,  the  appraisers 
may  set  off  an  equivalent  in  money  in  lieu 
thereof.  Re  Berns'  Estate,  52  Misc.  426; 
103  N.  Y.  Supp.  167. 

A  testator  died  leaving  no  minor  chil- 
dren, but  a  widow  and  adult  children.  He 
devised  to  the  wife  specific  real  estate  in 
lieu  of  dower  "and  also  of  all  statutory 
allowances."— Held,  that,  where  she  elected 
to  take  under  the  will,  she  was  not  entitled 
to  dower,  nor  to  her  quarantine,  nor  to 
the  exemption  given  by  §  2713,  but  that 
such  election  was  not  a  waiver  of  her  dis- 
tributive share  in  the  personalty.  Re  Mer- 
sereau,  38  Misc.  208;   77  N.  Y.  Supp.  329. 

Where  a  man  dies  leaving  none  of  the 
articles  specified  in  §  2713,  subd.  4,  the 
widow  is  entitled  to  the  money  in  lieu  there- 
of, though  the  appraisers  have  allowed  her 
$200  under  subdivision  3  of  said  section, 
and  $150  under  subdivision  5,  because  there 
were  no  such  articles  as  are  enumerated  in 
these  latter  subdivisions.  Re  Hembury's 
Estate,  37  Misc.  454;  75  N.  Y.  Supp.  933. 

Where,  on  the  death  of  a  decedent,  the' 
articles  exempted  by  §  2713,  subds.  1-4,  are 
not  in  existence,  his  widow  will  be  allowed 
their  value  in  money;  and  where  she  dies 
pending  an  accounting  as  an  administrator 
of  her  husband  the  sum  will  be  allowed  her 
administratrix.  Re  Hulse,  41  Misc.  307; 
84  N.  Y.  Supp.  220. 

§  2713  exempts  certain  articles  where  a 
man  dies  leaving  a  widow  or  minor  child 
or  children.  Subdivision  5  authorizes  the 
appraiser  to  set  aside  other  personal  prop- 
erty of  the  value  of  $150,  or  $150  in  money. 
Subdivision  3  provides  for  necessary  pro- 
visions and  fuel  for  the  widow  and  chil- 
dren for  60  days. — Held,  that,  with  such 
exceptions,  section  2713,  extends  an  exemp- 
tion only  to  articles  of  which  decedent  died 
possessed,  and  does  not  entitle  his  widow  to 
an  equivalent  in  money.  Re  Sprague's  Es- 
tate, 41  Misc.  606;  85  N.  Y.  Supp.  303. 

§  2713,  subd.  3,  limits  the  allowance  to 
articles  actually  in  existence.    Re  Libolt's 


Estate,  102  App.  Div.  29;  92  N.  Y.  Supp. 
175. 

Where,  at  the  time  of  decedent's  death 
leaving  a  widow  and  minor  children,  he  did 
not  have  the  articles  enumerated  in  §  2713, 
subds.  1-4,  to  be  set  off  to  the  widow  and 
minors,  there  cannot  be  set  off  as  exempt 
a  sum  of  money  equal  to  the  value  of  such 
articles.     lb. 

Where,  at  the  time  of  an  appraisal,  the 
widow  was  present  and  stated  that  she  was 
satisfied  witn  what  had  been  set  off  to  her, 
and  desired  the  rest  of  the  estate  to  be 
used  to  pay  the  debts  of  decedent,  so  that 
no  claims  would  come  against  the  real 
estate,  the  full  title  to  which  had  become 
vested  in  her,  and  the  appraisers  acted  on 
the  suggestion,  it  was  a  waiver  of  the  right 
of  the  widow  to  have  certain  property  set 
apart,  under  §  2713,  subd.  5.  Re  Camp- 
bell's Estate,  48  Misc.  278;  96  N.  Y.  Supp. 
768. 

Where  none  of  the  articles  enumerated 
in  §  2713,  subd.  3,  as  exempt  from  inven- 
tory, were  in  existence  at  the  death  of 
petitioner's  wife,  his  application  for  an  al- 
lowance in  money  of  the  value  of  such 
articles  will  be  denied.  Re  Keough's  Estate, 
42  Misc.  387 ;  86  N.  Y.  Supp.  807. 

Where  testator  was  not  possessed  of  fuel 
and  provisions  specified  by  §  2713,  subd.  3, 
to  be  set  off  to  the  widow  or  minor  child 
or  children,  the  widow  is  not  entitled  to 
an  allowance  therefor  out  of  his  estate  and 
money.  Re  Stiles,  64  Misc.  658 ;  120  N.  Y. 
Supp.  714. 

The  property  mentioned  cannot  he  set  off 
unless  in  existence  at  decedent's  death,  and 
if  decedent  held  a  fractional  interest  in  the 
property,  such  interest  can  be  set  off  if 
the  widow  is  willing  to  accept  it,  but  under 
subdivision  5,  providing  for  setting  off 
other  necessary  nousehold  furniture,  "pro- 
visions or  other  personal  property"  to  the 
value  of  not  exceeding  $150,  money  on  hand 
or  deposited  in  a  bank  may  be  set  off  at 
the  discretion  of  appraisers  instead  of 
household  furniture.  Re  Mehn's  Estate, 
124  N.  Y.  Supp.  173. 

§  2713,  subd.  5,  is  mandatory,  and  the 
appraisers  have  no  discretion  except  as 
to  the  nature  of  the  property.  Matter  of 
Bidgood,  36  Misc.  516;  73  N.  Y.  Supp. 
1061,  Surr.  Ct. 

Where  appraisers  have  failed  to  set 
apart  to  the  widow  furniture  as  allowed 
by  the  statute,  she  is  entitled  to  its  cash 
value.     lb. 

A  piano  is  household  furniture  within 
§  2713,  subd.  4.  Allen's  Estate,  36  Misc. 
398;  73  N.  Y.  Supp.  750,  Surr.  Ct. 

A  husband  devised  to  his  wife  for  life 
all  his  property  except  his  piano,  which  he 
specifically  bequeathed  to  a  granddaughter. 
The  appraisers  failed  to  make  any  provi- 
sions for  the  widow,  under  §  2713,  subd.  5. 
The  will  did  not  state  that  the  provisions 
for  the  widow  were  in  lieu  of  dower,  but 
the  widow  accepted  them,  without  protest, 
for  many  years.' — Held,  that  she  must  be 
deemed  to  have  elected  to  accept  the  pro- 
visions   of    the   will    in    lieu    of   statutory 
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rights,   and   the  granddaughter   is   entitled 
to  the  piano.     lb. 

A  complaint  which  alleges  that  a  dece- 
dent died  leaving  no  minor  children,  and  no 
property  except  the  sum  of  $110  cash,  a 
watch  or  two.  a  little  wearing  apparel,  and 
household  property  not  exceeding  in  value 
$40.  the  entire  estate  not  being  of  value  in 
excess  of  #150,  is  not  sufficient  to  sustain 
an  action  of  conversion  by  the  widow 
against  the  administrator  for  such  exempt 
property  under  §  2713;  since  from  the  com- 
plaint it  does  not  appear  that  the  wear- 
ing apparel  was  necessary  to  the  widow's 
use.  or  that  it  was  the"  clothing  of  the 
family,  and  it  is  not  alleged  that  the  house- 
hold property  was  household  furniture,  so 
as  to  bring  it  within  the  language  of  the 
statute.  Crawford  v.  Xassov,  53  App.  Div. 
433;    67    X.    Y.    Supp.    108.* 

The  question  of  whether  certain  prop- 
erty falls  within  the  meaning  of  the  section 
cannot  be  determined  in  an  action  against 
the  administrator  for  its  conversion,  it  be- 
ing a  question  for  the  determination  of  the 
appraisers  in  the  first  instance,  subject  to 
review  by  the  surrogate.     lb. 

The  clothing  and  ornaments  of  a  de- 
ceased wife  should  not  be  set  aside  for  the 
husband,  but  belong  to  her  estate,  under 
§  2713.  Whiting's  Estate,  19  Misc.  85;  43 
N.  Y.  Supp.  969.  Surr.  Ct. 

If  the  appraisers  neglect  to  set  apart 
the  statutory  allowance  to  the  widow,  the 
inventory  may  be  corrected  in  this  respect 
on  the  accounting.  Matter  of  Maack.  13 
Misc.  369;  35  X.  Y.  Supp.  109,  Surr.  Ct. 

A  widow  is  entitled  to  reasonable  sus- 
tenance out  of  her  husband's  estate,  during 
the  forty  days  immediately  following  his 
decease,  in  addition  to  the  portion  of  the 
assets  set  apart  for  her  in  the  inventory. 
Matter  of  Wachter,  16  Misc.  137;  38  X.  Y. 
Supp.  941,  Surr.  Ct. 

§  2713,  subd.  3,  allowing  to  the  widow 
and  children  of  a  decedent  "all  necessary 
provisions  and  fuel"  for  60  days  after  his 
death,  is  to  be  liberally  construed;  and,  if 
the  estate  has  not  the  specific  articles  enu- 
merated in  the  statute,  an  allowance  equiv- 
alent to  the  value  thereof  mav  be  made  for 
that  purpose.  Matter  of  Williams,  31  App. 
Div.  617;  52  X.  Y.  Supp.  700. 

A  widow,  who  is  sole  executrix  of  her 
husband's  estate,  with  a  life  interest  there- 
in, is  entitled  to  have  the  exemptions  al- 
lowed her  by  §  2713,  set  off  on  the  judicial 
settlement  of  her  account.  Matter  of  War- 
ner, 53  App.  Div.  565;  65  X.  Y.  Supp. 
1022. 

Where  a  man  dies  leaving  none  of  the 
articles  specified  in  §  2713,  subd.  4,  the 
widow  is  entitled  to  the  money  in  lieu 
thereof,  though  the  appraisers  have  allowed 
her  $200  under  subdivision  3  of  said  section, 
and  $150  under  subdivision  5,  because  there 
were  no  such  articles  as  are  enumerated  in 
these  latter  subdivisions.  Henbury's  Es- 
tate, 37  Misc.  454;  75  X.  Y.  Supp.  933, 
Surr.   Ct. 

The  exempt  articles  cannot  be  taken  pos- 
session  of  by   the   widow   until   they   have 


been  inventoried  and  set  apart  for  her 
the    appraisers.     Voelekner    v.    Hudson, 
Sand.  215. 

The  title  of  the  widow  to  such  exempt 
property  where  there  is  no  minor  child 
absolute,  not  only  against  creditors  a 
next  of  kin,  but  as  against  legatees,  subj< 
only  to  the  right  of  the  executor  or  adm: 
istrator  to  take  possession  of  the  propel 
for  the  purpose  of  including  it  in  the  : 
ventorv,  and  a  wife  cannot  be  divested 
this  contingent  interest  by  will.  Vedder 
Saxton,  46  Barb.  188. 

If  the  executors  fail  to  have  the  < 
empt  aritcles  set  aside  for  the  widow,  a 
sell  the  whole,  the  widow  may  affirm  t 
sale,  and  the  surrogate  may  direct  paynu 
of  the  avails  to  her.  Sheldon  v.  Bliss, 
X.  Y.  31,  affi'g  7  Barb.   152. 

Jf  the  widow  omit  to  claim  her  exen 
tion  at  the  proper  time,  she  cannot 
allowed  therefor,  on  an  accounting  as  i 
ministratrix;  the  remedy  is,  by  a  spec 
application,  with  notice  to  the  creditors  a 
next  of  kin.  Corn  well  v.  Deck,  2  Redf.  I 
Spencer,  Surr. 

A  man  who  has  a  wife  and  other  re 
lives  living  with  him  at  the  time  of  1 
death,  although  without  children,  leaves 
family  within  the  meaning  of  the  statu 
Kain  v.  Fisher,  6  N.  Y.  597. 

The  provisions  are  not  limited  to  a  a 
where  deceased  was  a  resident  of  the  Sta 
So  held,  in  a  case  where  intestate  died 
his  way  to  this  country,  leaving  a  wid 
and  minor  children  in  Germany,  and  as* 
left  on  board  the  vessel  came  to  the  bar 
of  the  public  administrator.  Kapp  v.  Pi 
lie  Administrator,  2  Bradf.  258,  B radio 
Surr. 

At  the  time  of  the  death   of  one  S. 
had  not  lived  with  his  wife  for  ten  yea 
nor  had  he  supported  her  for  the  last  eij 
of   said   years.     During  said    ten  years 
did  not  keep  house,  and  at  the  time  of  1 
death  he  had  no  minor  child  nor  any  se 
ants.  .  A  daughter  for  whom,  up  to  the  ti 
of   her  majority,   he  had  bought  and   pi 
for  clothing,  but  not  for  board,  became 
age   three   years   before  her   father's   dea 
she    having   during   the    separation    of   1 
parents,  lived  with  her  mother. — Held,  tl 
the    deceased    had    a    "family"    within    i 
meaning  of  the  statute.     Matter  of  She* 
60  Hun  367;   38  State  Rep.  310;   14  N. 
Supp.   841,   affi'g   11   N.   Y.   Supp.   788; 
State  Rep.   10. 

Money  is  ''personal  property,"  within  1 
meaning  of  the  statute,  allowing  a  wid 
from    the    estate   of   her    deceased    husba 
"other  personal   property"  to  the  value 
$150.     In  re  Durscheidt's  Estate,  19  X. 
Supp.  973;  47  State  Rep.  419;  65  Hun  1 

The  fact  that  under  the  will  the  wid 
takes  all  the  household  property  in  1 
house  (which  included  coal  and  wood),  a 
the  use  of  the  house  for  life,  does  not 
validate  the  appraisers'  act  in  setti 
apart  as  exempt  and  for  her  use  a  hor 
phaeton,  and  harness  worth  $150.  Accou 
ing  of  Frazer,  92  X.  Y.  239. 

Where    articles    were    set    apart,    vali 
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at  a  sum  exceeding  $150,  the  act  was  held  | 
void ;  and  the  widow  being  administratrix, 
was  obliged  to  account  for  one  third  the  ex- 
cess.    App legate  v.  Cameron,  2  Bradf.   119, 
Bradford,   Surr. 

The  appraisers'  estimate  of  value  is  not 
judicial,  and  errors  may  be  corrected  by 
the  surrogate.  Applegate  v.  Cameron; 
Ames  v.  Downing,  1  Bradf.  321;  8  N.  Y. 
Leg.  Obs.  317,  Bradford,  Surr. 

The  statute,  authorizing  the  setting  apart 
of  sheep  and  swine  to  the  widow,  only  ap- 
plies where  the  deceased  has  such  an  own- 
ership and  possession  of  them,  at  the  time 
of  the  making  of  the  inventory,  as  will 
permit  of  their  delivery  to  the  widow; 
when  he  has  but  a  half  interest  therein, 
they   cannot  be   delivered   to  her,   nor   can 


any  allowance  be  made  therefor.  Ban  cub  v. 
Stover,  24  Hun  109. 

"Cow"  as  used  in  R.  S.  means  a  milch 
cow,  if  there  is  such  in  the  estate.  Brig- 
ham  v.  Bush,  33  Barb.  596. 

If  the  children  leave  during  their  minor- 
ity, contrary  to  her  wishes,  and  without 
fault  on  her  part,  she  is  entitled  to  pos- 
session of  the  property  until  they  arrive  at 
full  age.  And  the  rule  is  the  same  whether 
the  widow  be  the  mother  or  step-mother  of 
the  children.  Scofield  v.  Scofield,  6  Hill  042. 

Note  on  widows'  reserved  assets  in  ad- 
ministration, 24  Abb.  N.  C.  471. 

Of  the  duty  of  executors  and  adminis- 
trators in  reference  to  personal  property 
reserved  for  the  use  of  the  family,  see 
Banks  v.  Taylor,  10  Abb.   199. 


§  2714.     [Am'd,  1893.]     Contents  of  inventory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds,  mortgages, 
notes  and  other  securities  for  the  payment  of  money  belonging  to  the  deceased, 
known  to  the  executor  or  administrator;  with  the  name  of  the  debtor  in  each  se- 
curity, the  date,  the  sum  originally  payable;  the  indorsements  thereon,  if  any, 
with  their  dates  and  the  sum  which,  in  the  judgment  of  the  appraisers,  is  col- 
lectible on  each  security;  and  of  all  moneys,  whether  in  specie  or  bank-hills  or 
other  circulating  medium,  belonging  to  the  deceased,  which  have  come  to  the 
hands  of  the  executor  or  administrator,  and  if  none  have  come  to  his  hands,  the 
fact  shall  be  stated  in  the  inventory.  The  naming  of  a  person  executor  in  a  will 
does  not  operate  as  a  discharge  or  bequest  of  any  just  claim  which  the  testator 
had  against  him;  but  it  must  be  included  among  the  credits  and  effects  of  the 
deceased  in  the  inventory,  and  the  executor  shall  be  liable  for  the  same  as  for 
so  much  money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due,  and 
he  must  apply  and  distribute  the  same  in  the  payment  of  debts  and  legacies,  and 
among  the  next  of  kin  as  part  of  the  personal  property  of  the  deceased.  The 
discharge  or  bequest  in  a  will  of  a  debt  or  demand  of  the  testator  against  an 
executor  named  therein,  or  against  any  other  person  is  not  valid  as  against  the 
creditors  of  the  deceased ;  but  must  be  construed  only  as  a  specific  bequest  of  such 
debt  or  demand;  and  the  amount  thereof  must  be  included  in  the  inventory  and, 
if  necessary,  be  applied  in  the  payment  of  his  debts;  and  if  not  necessary  for 
that  purpose,  must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.  If  personal  property  not  mentioned  in  any  inventory  come  to  the  pos- 
session or  knowledge  of  an  executor  or  administrator,  he  must  cause  the  same  to 
be  appraised  as  herein  required,  and  an  inventory  thereof  to  be  returned  within 
two  months  after  the  discovery  thereof;  and  the  making  of  such  inventory  and 
return  may  be  enforced  in  the  same  manner  as  in  the  case  of  a  first  inventory. 

2  R.  S.  84,  86,  §§  11,  12,  13,  14,  24.  Am'd  L.  1893,  c.  686.  Replaces  a  section  as  to 
warrant  to  seize  property. 


The  common-law  rule  that  the  appoint- 
ment of  a  debtor  as  executor  of  a  will  re- 
leased all  claims  held  bv  the  testator 
against  him  was  repealed  by  §  2714,  pro- 
viding that  an  executor  must  account  for 
all  debts  due  from  him  as  for  so  much 
money  in  his  hands,  and  must  apply  and 
distribute  the  same  in  a  payment  of  debts 
and  legacies.  Joseph  v.  Herzig,  198  N.  Y. 
456;  92  X.  E.   103. 

§  2714,  requiring  that  an  executor  be 
charged  with  a  debt  due  from  him  to  the 
decedent  as  so  much  money  in  his  hands, 
applies  also  to  the  administratrix.  Re 
Griffith's  Estate,  49  Misc.  406;  100  N.  Y. 
Supp.  215. 


Under  §  2714,  an  executor  is  chargeable 
with  any  debt  which  the  testator  has 
against  him,  and  is  liable  for  the  same  as 
so  much  monev  in  his  hands  at  the  time. 
Re  David's  Estate,  44  Misc.  337;  89  N.  Y. 
Supp.  927. 

The  trial  court,  in  a  suit  against  an 
administrator's  surety,  found  that  the  ref- 
eree to  whom  the  surrogate  referred  the 
accounting  reported  "that  the  administra- 
tor was  indebted  to  the  estate  on  three  sev- 
eral judgments,  ....  and  that  the  said 
administrator  should  have  accounted  for 
such  judgments  as  debts  due  from  him  to 
said  estate,  as  he  was  able  to  pay  them." 
The  referee's  report,  however,  showed  that 
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the  administrator's  ability  to  nuke  the  pay- 
ment was  not  passed  on. — Held,  that  a 
mere  adjudication  by  the  surrogate,  on  re- 
ceipt of  the  referee's  report,  that  the  admin- 
istrator was  indebted  to  the  estate,  could 
not  fix  the  liability  of  the  administrator's 
surety,  without  a  showing  that  the  admin- 
iritrator  was  able  to  pay  the  debt,  or  could 
have  collected  it  by  aue  diligence.  Keegan 
v.  Smith,  33  Misc.  74;  67  N.  Y.  Supp.  281, 
App.  T. 

Though,  in  a  suit  against  an  adminis- 
trator's surety  to  recover  a  sum  owed  the 
estate  by  the  administrator  for  an  individ- 
ual debt,  the  opinion  of  the  lower  court 
recited  evidence  which  tended  to  show  the 
administrator's  ability  to  pay  the  debt, 
Ktich  evidence  could  not  be  considered  to 
h  up  port  a  judgment  against  the  surety, 
there  being  no  such  finding  of  fact.     lb. 

The  inventory  filed  by  an  executrix,  who 
died  twenty  years  thereafter  without  hav- 
ing had  a  judicial  settlement  of  her  ac- 
counts, when  no  question  was  made  about 
the  proper  appointment  of  the  appraisers, 
— Held.,  prima  facie  evidence  of  the  amount 
of  the  estate,  though  proof  of  service  and 
poHting  of  the  notice  of  appraisal  was  not 
given  at  the  hearing,  no  objection  to  the 
lack  of  such  proof  having  been  taken  there- 
at. Matter  of  Shipman,  82  Hun  108;  31 
X.  Y.  Supp.  571. 

When  an  executor  pending  a  contest  of 
his  iiccount  in  respect  to  a  sum  paid  as 
appraisers'  fees,  procures  the  amount  of 
mucIi  fee*,  to  be  adjusted  by  the  surrogate 
in  an  ex  parte  proceeding  at  the  amount 
already  paid,  the  contestant  has  standing  to 
move  before  the  surrogate  to  vacate  such 
ex  parte  order,  and  to  appeal  from  a  denial 
of  his  motion.  Matter  of  Harriet,  145  N. 
Y.   540. 

Statements  in  inventory  are  only  prima 
facie  evidence  of  the  value  of  the  assets, 
and  may  be  explained  on  the  accounting. 
Matter  of  Maack,  13  Misc.  368;  35  N.  Y. 
Supp.   100,  Surr.  Ct. 

The  written  laws  which  regulate  the  pro- 
ceedings for  the  preparation  and  return  of 
inventories  do  not  seem  to  contemplate  any 
interference  by  legatees  or  next  of  kin  with 
the  action  which  executors  and  administra- 
tors, aided  by  appraisers,  are  required  to 
take.  The  representative  of  the  estate  must 
act  upon  his  own  responsibility  and  under 
the  sanction,  not  only  of  his  official  oath, 


but  of  a  special  oath  which  he  is  requi 
by  law  to  take  in  verification  of  the  a< 
racy  of  his  inventory.  Estate  of  Arbog 
9  Civ.  Proc.  231 ;  4  Dent.  399,  Rollins,  S 

An  inventory  is  an  act  of  the  admi 
trator,  to  the  correctness  of  which  he 
sworn,  particularly  aa  to  all  claims  aga; 
himself.  Lloyd  v.  Lloyd,  1  Redf.  : 
Southworth,  Surr. 

The  executor  of  a  deceased  resident 
this  State,  to  whom  letters  have  been 
sued  here,  can  be  required  to  include  in 
inventory  assets  belonging  to  testator  wl 
are  situated  in  another  State.  The  ex< 
tor  must  make  an  inventory  of  all 
goods,  chattels,  and  credits  of  the  tests 
at  the  time  of  his  death,  which  have  conn 
the  hands  or  knowledge  of  the  execu 
without  qualification  or  omission.  Mat 
of  Butler,  38  N.  Y.  397. 

It  is  deemed  sufficient  to  note  a  parti 
ship  interest  without  making  a  specific 
ventory  of  co-partnership  assets.  Thorn 
v.  Thomson,  1  Bradf.  24,  Bradford,  Surr. 

An    unverified    list    of   a    decedent's 
sets    cannot    be    treated    as    an    invent* 
within  the  meaning  of  the  statute.     Loes 
v.  Griffin,  3  Dem.  358,  Rollins,  Surr. 

A  verified  statement  in  the  form  of 
inventory,  and  containing  the  very  matt 
here  averred  in  respondent's  behalf,  mi 
be  deemed  a  sufficient  inventory  if  acc< 
panied  by  an  appraisal.  And  such  an 
praisal  may  be  had  even  without  act 
inspection  of  assets.  Silverbrandt  v.  \A 
mayer,  2  Dem.  263,  Rollins,  Surr. 

The  fact  that  the  personal  property  1 
of  a  decedent,  and  its  proceeds,  have  b 
disposed  of  does  not  prevent  the  filing 
an  inventory  thereof.     lb. 

The  proper  practice  is   to  postpone, 
til    an    accounting,    all    disputed    questi 
respecting  the  existence  or  valuation  of 
cedent's  assets.     Vogel  v.  Arbogast,  4  D 
399;   9  Civ.  Proc.  231,  Rollins,  Surr. 

An    item    inserted    in    an    inventory 
mistake  may  be  stricken  out  after  the 
ventory  is  sworn  to.     In  re  Payne's  Est* 
28  N.  Y.  Supp.  911;  60  State  Rep.  239; 
Hun   292. 

Under  Public  Health  Law  the  health  < 
cer  of  the  port  of  New  York  is  to  make 
inventory  of  the  effects  of  deceased  pers 
in  quarantine,  and  if  not  claimed  wit 
three  months  to  deliver  the  same  to 
public  administrator. 


§  2715.     [AmM,  1893.]    Return  of  inventory. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the  appraisers,  one 
which  must  be  retained  by  the  executor  or  administrator,  and  the  other  returned 
the  surrogate  within  three  months  from  the  date  of  the  letters.  On  retumi 
such  inventory,  the  executor  or  administrator  must  take  and  subscribe  an  oa 
indorsed  upon  or  annexed  to  the  inventory,  stating  that  the  inventory  is  in 
respects  just  and  true,  that  it  contains  a  true  statement  of  all  the  personal  pr 
erty  of  the  deceased  which  has  come  to  his  knowledge,  and  particularly  of 
money,  bank  bills  and  other  circulating  medium  belonging  to  the  deceased,  s 
of  all  just  claims  of  the  deceased  against  him,  according  to  the  best  of  1 
knowledge.     Any  one  executor  or  administrator,  on  the  neglect  of  the  othe 
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may  return  an  inventory;  and  the  executors  or  administrators  so  neglecting  shall 
not  thereafter  interfere  with  the  administration  or  have  any  power  over  the  per- 
sonal property  of  the  deceased;  hut  the  executor  or  administrator  so  returning 
the  inventory  shall  have  the  whole  administration,  until  the  delinquent  return, 
and  verify  an  inventory,  in  accordance  with  the  provisions  of  this  article. 

2R.S.  84-86,  §§  15,  16,  23;  L.  1888,  o.  302.  Am'd  I*  1893,  c.  686.  Replaces  a  sec- 
tion as  to  compelling  inventory. 

§  2716.     [Am'd,  1893.]    Beturn  of  inventory;  how  compelled. 

A  creditor  or  person .  interested  in  the  estate  may  present  to  the  surrogate's 
court  proof,  by  affidavit,  that  an  executor  or  administrator  has  failed  to  return  an 
inventory,  or  a  sufficient  inventory,  within  the  time  prescribed  by  law  therefor.  If 
the  surrogate  is  satisfied  that  the  executor  or  administrator  is  in  default,  he  must 
make  an  order  requiring  the  delinquent  to  return  the  inventory,  or  a  further  in- 
ventory, or  in  default  thereof,  to  show  cause,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  attached.  On  the  return  of  the  order,  if  the  delinquent  has 
not  filed  a  sufficient  inventory,  the  surrogate  must  issue  a  warrant  of  attachment 
against  him,  on  which  the  proceedings  are  the  same  as  on  a  warrant  issued  for 
disobedience  to  an  order,  as  prescribed  in  title  twelfth  of  chapter  seventeeth  of  this 
act  A  person  committed  to  jail  on  the  return  of  a  warrant  of  attachment,  issued 
as  prescribed  in  this  section,  may  be  discharged  by  the  surrogate  or  a  justice  of 
the  supreme  court,  on  his  paying  and  delivering,  under  oath,  all  the  money  and 
other  property  of  the  decedent,  and  all  papers  relating  to  the  estate  under  his 
control,  to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate  to  receive 
the  same. 

Am'd  L.  1893,  c.  686.     Former  §§  2716  and  2716,  consolidated. 


Effect  of  the  section.— §  2716,  now  § 
2716,  does  not  change  the  authority  of  the 
surrogate,  but  only  makes  special  provi- 
sion for  what  had  been  adjudged  to  be  a 
necessary  implication  of  authority.  Matter 
of  Mclntyre,  4  Redf.  489,  Calvin,  Surr. 

The  surrogate  has  no  jurisdiction  to  de- 
termine that  the  petitioner,  to  compel  the 
filing  of  an  inventory  by  the  executor,  is 
a  creditor,  if  that  fact  is  disputed,  though 
his  allegations  undisputed  would  make  him 
a  creditor,  and  since  the  enactment  of  the 
Code  of  Civil  Procedure  only  a  creditor  or 
person  interested  in  the  estate  has  the  right 
to  compel  an  inventory  to  be  filed.  Matter 
of  Huntington,  39  Misc.  477;  80  N.  Y. 
Supp.  220. 

The  application  cannot  be  in  the  name  of 
one  who  is  merely  the  attorney  of  a  creditor, 
but  must,  in  form,  be  made  by  the  creditor, 
though  in  certain  cases  the  attorney  may 
verify  it,  because  of  the  creditor's  absence 
from  the  State.  Re  Lowenthal's  Estate,  132 
K.  T.  Supp:  994. 

§  2715  establishes  the  only  method  of 
procedure  for  compelling  an  executor  or  ad- 
ministrator to  return  an  inventory.  The 
order,  requiring  the  respondent  to  make  a 
return,. or  show  cause  why  he  should  not  be 
attached,  is  one  of  those  mandates  which 
must  be  issued  as  the  result  of  a  judicial 
determination,  and  not  one  which  can  be 
properly  issued,  as  of  course,  by  the  clerk 
of  the  court;  it  must  be  personally  served 
upon  the  delinquent.  A  summons  requiring 
the  representative  to  appear  is  improper. 
White  v.  Lewis,  3  Dem.  170,  Rollins,  Surr. 

So  far  as  it  concerns  the  ordering  of  a 


further  inventory  of  a  decedent's  estate, 
where  one  has  already  been  made  by  the 
executor  or  administrator,  it  is  a  mere  con- 
solidation of  certain  repealed  provisions  of 
title  3,  chapter  6,  part  2  of  Rev.  Stat.,  and 
has  not  in  any  manner  enlarged  the  respon- 
sibilities of  executors  and  administrators, 
or  the  rights  and  privileges  of  creditors,  leg- 
atees, or  next  of  kin,  as  regards  the  making 
of  inventories.  Estate  of  Arbogast,  9  Civ. 
Proc.  231;  4  Dem.  399,  Rollins,  Surr. 

Who  compel  filing. — In  order  to  en- 
title one  to  proceed,  as  a  creditor  of  a  de- 
cedent, against  the  executor  or  administra- 
tor of  the  latter,  to  compel  the  filing  of  an 
inventory,  he  must  either  distinctly  declare 
himself  to  be  such  a  creditor,  or  set  forth 
facts  showing  that  he  is  entitled  in  that 
capacity  (§  2614,  subd.  11).  Pendle  v. 
Waite,  3  Dem.  261,  Rollins,  Surr. 

An  alleged  creditor  whose  claim  is  dis- 
puted, is  entitled  to  the  order  for  an  in* 
ventory,  although  the  issue  as  to  the  indebt- 
edness of  the  estate  is  one  which  the  sur- 
rogate's court  has  no  jurisdiction  to  deter- 
mine. Creamer  v.  Waller,  2  Dem.  351,  Rol- 
lins, Surr. 

A  provision  that  the  executors  shall  not 
be  required  to  file  an  inventory  is  void. 
Potter  v.  McAlpine,  3  Dem.  108,  Adlington, 
Surr. 

Compelling  Inventory.  —  The  omission 
to  file  an  inventory  is  a  strong  circumstance 
to  show  improper  conduct.  Hart  v.  Ten 
Eyck,  2  Johns  Ch.  62,  rev'd  on  another 
point,  1  Cow.  743,  744n. 

It  is  no  answer  to  an  application  to  com- 
pel the  filing  of  an  inventory,  that  the  exec- 
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utor  has  assets  largely  in  excess  of  the 
debts  of  the  estate,  and  offers  to  give  se- 
curity for  payment  of  any  debts;  or  that  it 
would  be  troublesome  and  expensive  to  make 
an  inventory ;  or  to  allege  that  the  applicant 
is  actuated  by  curiosity  and  a  design  to 
abuse  the  process  of  the  court.  Forsyth  v. 
Burr,  37  Barb.  540. 

The  lapse  of  twenty-nine  years  since  the 
administration  of  the  estate  commenced  is 
sufficient  to  excuse  a  formal  inventory  and 
account,  yet  if  the  creditor  alleges  assets 
recently  realized  or  still  uncollected,  or  real 
estate  not  disposed  of,  the  executor  should 
be  personally  examined.     Leroy  v.  Bayard, 

3  Bradf.  228,  Bradford,  Surr. 

Further  inventory. — It  seems,  that  it  is 
only  where  the  allegations  of  an  applicant 
for  a  new  or  amended  inventory  of  the  es- 
tate of  a  decedent  are  admitted  or  not  de- 
nied by  the  administrator  that  the  surrogate 
will  order  the  filing  of  another  or  amended 
inventory.     Estate  of  Arbogast. 

If  the  administrator  denies  the  existence 
of  assets  not  inventoried  there  is  no  power 
to  require  him  to  make  a  further  inventory 
or  to  require  the  examination  of  parties  or 
witnesses  to  test  the  correctness  of  the  in- 
ventory filed.  Errors  must  be  corrected  on 
a  further  accounting.     Matter  of  Mclntyre, 

4  Redf.  489,  Calvin,  Surr. 

Powers  of  surrogate. — The  surrogate, 
upon  an  application  to  amend  an  inventory, 
has  no  power  to  determine  the  ownership 
of  stock  the  title  to  which  is  disputed.  So 
held,  where  the  administratrix  claimed,  un- 
der oath,  the  stock  as  belonging  to  herself. 
Greenhough  v.  Greenhough,  5  Redf.  191,  Cal- 
vin, Surr. 

Doubted  whether  a  surrogate's  court  can 
construe  a  will  on  an  application  for  the 
executor  to  show  cause  why  he  should  not 
be  attached  for  failure  to  file  an  inventory, 
and  why  he  should  not  be  removed  for 
neglect  and  misconduct.  Wilde  v.  Smith, 
2  Dem.  93,  Bergen,  Surr. 

On  an  application  that  executors  file  an 
inventory,  and  give  security,  a  motion  for 
an  order  that  the  executors  deposit  with 
the  surrogate  the  books  of  the  co-partnership 
composed  of  the  deceased  and  one  of  the 
executors,  so  as  to  enable  the  next  kin  to 
ascertain  the  amount  of  testator's  interest 
in  the  co-partnership,  will  not  be  granted. 
The  surviving  partner  is  entitled  to  the  cus- 
tody of  the  books  of  the  firm.  Waring  v. 
Waring,  1  Redf.  205,  Smith,  Surr. 

Costs. — By  Rule  13  of  the  surrogate  of 
N.  Y.  "no  costs  will  be  allowed  to  the  peti- 
tioner who  takes  proceedings  to  compel  the 
filing  of  an  inventory  by  an  executor  or 
administrator,  unless  such  executor  or  ad- 
ministrator shall  have  unreasonably  de- 
layed to  make  and  file  such  inventory  after 
having  been  duly  requested  to  do  so  by  or 
in  behalf  of  the  petitioner." 

Effect  of  inventory.— The  inventory  is 
presumed  to  be  a  true  and  full  account  of 
all  the  personal  property  of  decedent,  and 
the  burden  of  proof  is  on  the  party  seek- 
ing to  surcharge  it.  In  re  Mullon's  Estate, 
26  N.  Y.  Supp.  683 ;  74  Hun  358. 


The  inventory  is  prima  facie  evident 
the  value  of  the  estate  and  the  items 
posing  it.     Smith  v.  Collamer,  2  Dem. 
Adlington,  Surr.     In  re  Child's  Estate.  2 
Y.  Supp.  721,  Davie,  Surr. 

An  inventory,  made  and  filed  by  an  < 
utor,  of  the  assets  of  his  decedent's  es 
has  not  the  effect  of  binding,  even  presi 
tively,  his  successor  in  office.  Solomoi 
Kursheedt,  3  Dem.  307,  Rollins,  Surr. 

An  inventory  and  account,  filed  bj 
executors,  though  evidence  of  a  joint  pc 
sion  of  securities  and  receipt  of  money 
them,  is  not  conclusive  so  as  to  pre* 
proof  that  the  same  were  in  fact  held 
received  exclusively  by  one  of  their  i 
ber.  Taylor  v.  Shuit,  4  Dem.  528,  Cole 
Suit. 

Under  the  Revised  Statutes  it  was  he' 
mode  is  provided  for  impeaching  an  ii 
tory.  Thomson  v.  Thomson,  1  Bradf 
Bradford,  Surr.  But  it  may  be  show 
the  accounting  of  the  executor  or  adn 
trator  that  the  assets  were  not  pro] 
stated  in  the  inventory.  Montgomer 
Dunning,  2  Bradf.  220,  Bradford,  Surr 

Where  an  order  was  made  upon  th< 
plication  of  administrators,  directing  ai 
prnisal  of  such  assets  left  by  the  dec* 
as  had  come  to  their  knowledge,  and 
tain  of  the  next  of  kin  moved  that  tin 
ministrators  be  required  to  produce  ai 
praisal  of  all  the  papers  of  said  dece 
of  any  nature  whatever,  and  especially 
list  of  personal  estate  which  decedent 
have  left  in  his  safe,  and  any  paid-up  cl 
returned  to  deceased  by  his  bank  of  de 
or  any  check-book,  in  order  that  the 
praisers  may.  by  examining  the  same,  c 
mine  the  amount  of  the  assets  of  the  e 
mid  the  amount  of  advancement  made  b; 
deceased  to  his  children  and  children-in- 
and  the  administrators  expressly  de 
that  they  have  already  submitted  to 
appraisers  a  true  and  full  inventory 
statement  of  all  assets,  money,  mortg 
stocks,  bonds,  claims,  and  demands  be 
ing  to  the  estate.. — Held,  that  the  m 
should  be  denied ;  that  the  correctness  c 
inventory  could  not  be  tried  or  falsified 
proceeding  for  that  purpose;  but  all 
puted  questions  respecting  the  ex  is  ten 
assets  or  their  valuation  should  be 
poned  until  the  period  of  accounting, 
it  would  be  competent  for  the  parti< 
interest  to  prove  that  he  had  not  chi 
himself  witn  all  the  property  that 
reached  his  hands,  or  should  have  rei 
his  hands,  or  with  the  true  value  th< 
Estate  of  Arbogast,  9  Civ.  Proc.  23 
Dem.  399,  Rollins,  Surr. 

Where  one  interested  procured  an  « 
requiring  an  administrator  to  sell  pro[ 
under  allegation  that  it  was  inventory 
much  less  than  its  value,  and  that  th 
ministrator  should  be  charged  with  th 
tual  value,  as  disclosed  on  a  proper  si 
Held,  that  he  could  not  afterwards  < 
that  the  amount  of  credit  which  he 
disputed  should  be  the  measure  of  cl 
against  the  administrator.  Woodhoui 
Woodhouse,  5  Redf.  131,  Calvin,  Surr. 
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Assets  cannot   be  taken  by  the  a  dm  in  is- 1 
trator  at  the  inventory  price,  if  it  be  shown 
that  they  are  of  greater  value  than  stated 
by    the    appraisers.     Zilkin    v.    Carhart,    3 
Bradf.  376,  Bradford,  Surr. 

If  a  bank  deposit  be  inventoried  as  cash, 
this  dot>s  not  absolutely  conclude  the  admin- 
istrator, on  a  subsequent  failure  of  the  bank. 
Sheerin  v.  Public  Administrator,  2  Rcdf.  421, 
Calvin,  Surr. 

An  order  of  a  surrogate  requiring  an  ad- 
ministrator to  inventory  certain  bonds  as 
part  of  decedent's  estate,  and  made  in  a  pro- 
ceeding instituted  by  one  only  of  the  next 
of  kin,  cannot  preclude  or  estop  the  admin- 
istrator from  claiming  such  bonds  as  his 
own  personal  property.  Young  v.  Young, 
5  Week.  Dig.  109. 

One  of  several  administrators  who  fails 
to  return  an  inventory  cannot  release  a  debt. 
Jeroms  v.  Jeroms,  18  Barb.  24. 

Settling  out  of  court.  —  The  benefi- 
ciaries under  a  will  may  ignore  its  provi- 
sions and  settle  their  rights  by  agreement, 
and  the  trustee  of  the  property  will  be  com- 
pelled to  execute  such  settlement.  Cuth- 
bert  v.  Chauvet,  20  N.  Y.  Supp.  336. 

Where  all  the  persons  interested  in  an 
intestate's  estate  are  of  full  age,  and  one  of 
them,  with  the  assent  of  the  others,  under- 
takes to  administer  without  the  issuing  of 
letters,  settles  all  claims  against  the  estate, 
states  an  account  and  distributes  the  bal- 
ance, and  each  of  the  other  parties  takes  his 
or  her  share,  the  settlement  is,  so  far  as 
it  goes,  binding,  and  no  one  of  them  can 
thereafter  claim  through  a  formal  adminis- 
tration, a  new  distribution ;  and  this  is 
so,  in  the  absence  of  any  claim  of  fraud  or 
mistake,  although  it  appears  that  the  party 
making  the  distribution  credited  himself  in 
the  account  with  the  amount  of  an  indebt- 
edness of  the  intestate  to  him,  which  was 
not  questioned  by  the  others.  Ledyard  v. 
Bull,  lift  N.  Y.  62. 

In  the  absence  of  creditors,  an  adminis- 
trator is  a  mere  trustee  for  the  next  of  kin, 
charged  with  the  sole  duty  to  collect,  con- 
vert, and  distribute  the  estate.  Where, 
therefore,  the  whole  estate  has  been  legally 
and  justly  distributed,  there  is  no  trust  duty 
to  be  performed  and  no  need  of  a  trustee, 
lb. 

It  seems,  where  an  estate  is  voluntar- 
ily settled  up  out  of  court,  if  the  part}7  mak- 
ing the  distribution  is  legally  chargeable 
with  interest  on  any  item  of  the  account,  and 
it  is  not  included,  the  settlement  and  ac- 
ceptance of  their  distributive  share  does  not 
in  the  absence  of  a  release,  bar  the  other 
next  of  kin  from  recovering  a  proportion- 
ate share  of  the  interest,     lb. 

It  appeared,  that  the  item  upon  which 
interest  was  claimed,  was  an  item  in  a  run- 
ning account  representing  the  intestate's 
share  in  a  business  not  then  closed;  that 
the  amount  was  not  definitely  determined  at 
the  time  of  the  entry,  but  was  entered  sub- 
ject to  modification  upon  a  subsequent  col- 
lection of  the  assets  and  closing  up  of  the 
business;  and  that  the  decedent's  share  was 
left  in  the  hands  of  his  son,  the  party  who 


made  the  distribution,  as  a  deposit,  he  draw- 
ing upon  it  from  time  to  time  during  his 
life  as  he  required  money.  Held,  that  the 
item  did  not  draw  interest  until  demand, 
and  in  the  absence  of  proof  of  a  demand, 
interest  was  not  chargeable.  lb.  See  Mat- 
ter of  Wagner,  119  N.  Y.  28;  28  State  Rep. 
266,  afiVg  52  Hun  23;  22  State  Rep.  208. 

The  provisions  of  §§  2715,  2726,  2727, 
and  2514,  subd.  11,  do  not  make  it  compul- 
sory upon  the  surrogate  to  grant  the  peti- 
tion simply  because  the  petitioner  swears 
that  he  is  interested.  They  do  not  deprive 
the  surrogate  of  the  discretion  and  power 
to  pass  upon  the  right  of  the  petitioner  to 
demand  the  relief  sought,  and  the  execu- 
tor may  show,  in  opposition  to  the  applica- 
tion, that  the  estate  has  been  settled,  and 
that  all  the  beneficiaries  named  in  the  will 
have  received  their  share  and  released  the 
executor  from  all  claims,  and  this  being 
shown,  it  is  the  duty  of  the  surrogate  to 
deny  the  application.     Matter  of  Wagner. 

It  seems,  where  it  appears  in  answer  to 
an  application  to  compel  the  filing  of  an 
inventory  and  an  account,  that  the  right 
of  the  petitioner  has  been  satisfied  and  ex- 
tinguished or  barred  by  a  release,  and  the 
factum  of  the  settlement  or  release  is  put 
in  issue  by  his  reply,  or  it  is  questioned  on 
the  ground  of  fraud,  the  surrogate  has  no 
jurisdiction  to  try  the  issue,  and  should  dis- 
miss the  petition,  remitting  the  applicant 
to  his  proceeding  in  a  court  having  general 
equity  powers  to  try  it.     lb. 

When  the  executors  of  a  will  have  fully 
accounted  and  settled  with  all  the  legatees, 
and  have  paid  their  respective  shares  and 
been  discharged,  by  such  legatees  out  of 
court,  the  administratrix  of  one  of  those 
legatees  cannot,  without  proof  of  fraud,  com- 
pel the  filing  of  an  inventory.  The  provi- 
sions for  filing  an  inventory  and  for  hav- 
ing accountings  are  for  the  benefit  of  the 
persons  interested,  and  if  such  persons  pre- 
fer to  settle  their  affairs  privately,  such 
settlement  should  have  the  same  conclusive 
effect  as  a  similar  settlement  in  any  other 
matter.     lb. 

The  statutory  provisions  as  to  the  mak- 
ing and  filing  of  an  inventory  may  be  waived 
by  the  parties  in  interest.  Estate  of  Barnes, 
1  Civ.  Proc.  59,  Livingston,  Surr. 

W7here  a  legatee  has  waived  his  right  to 
compel  an  inventory  with  official  appraise- 
ment, his  assignee  is  estopped  from  insist- 
ing that  the  executor  be  required  to  return 
such  an  inventory,  notwithstanding  the  pro- 
vision of  §  2514,  subd.  11,  that  such  as- 
signee is  a  "person  interested"  in  the  es- 
tate within  the  purview  of  §  2715,  allow- 
ing a  person  having  such  interest  to  require 
the  return  of  an  inventory.     lb. 

While  executors  cannot,  by  a  settlement 
between  themselves,  release  each  other  from 
their  duty  to  the  estate  or  to  a  legatee  not 
a  party  to  the  settlement,  they  can  make 
an  accounting  and  settlement  out  of  court, 
as  executors  and  legatees,  valid  as  between 
themselves,  and  as  to  legatees  acquiescing 
therein.  The  fact  that  a  party  to  such  a 
settlement  is  an  executor  as  well  as  a  lega- 
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tee  does  not  prevent  the  settlement,  and  a 
release  executed  by  him,  from  being  binding 
on  him.  Matter  of  Pruyn,  76  Hun  128;  67 
State  Eep.  296. 


Note  on  settling  estate  by  agreement 
Abb.  N.  C.  02. 


§  2717.     [Am'd,  1893,  1912.]    Sale  of  personal  property. 

If  an  executor  or  administrator  discover  that  the  debts  against  any  dece: 
person  or  the  legacies  bequeathed  by  him  cannot  be  paid  and  satisfied  withoi 
sale  of  the  personal  property  of  the  deceased,  the  same,  so  far  as  may  be  neces 
for  the  payment  of  such  debts  or  legacies,  must  be  sold.  An  administrator 
sell  the  personal  property  of  the  intestate  at  any  time  when  it  is  necessary  t 
so  for  the  purpose  of  distribution.  The  sale  may  be  public  or  private,  and, 
cept  in  the  city  of  New  York,  may  be  on  credit  not  exceeding  one  year,  ' 
approved  security.  The  executor  or  administrator  is  not  responsible  for  any 
happening  on  the  sale  when  made  in  good  faith  and  with  ordinary  prud< 
Articles  not  necessary  for  the  support  and  subsistence  of  the  family  of  the 
ceased,  or  not  specifically  bequeathed,  must  be  first  Bold,  and  articles  so  bequea 
must  not  be  sold  until  the  residue  of  the  personal  estate  has  been  applied  tc 
payment  of  debts. 

Am'd  L.  1893,  c  686;  L.  1912,  c  341.     In  effect  Sept  1,  1912.    The  amendmei 
1912  inserted  the  word  "or"  in  first  sentence,  and  inserted  the  second  sentence. 


An  executor  has  a  right,  even  without  re- 
sort to  the  statute,  to  sell  a  chose  in  action 
belonging  to  the  estate.  Huck  v.  Kraus,  60 
Misc.  528;  99  N.  Y.  Supp.  490. 

The  "approved  security"  which  an  exec- 
utor must  take  when  he  sells  property  of 
the  estate  on  credit  is  national  and  State 
bonds  and  mortgages  on  real  estate.  Bec- 
be's  Estate,  13  Misc.  474;  35  N.  Y.  Supp. 
485,  Surr.  Ct. 

ThiB  section  does  not  authorize  an  exec- 
utor to  sell  on  credit  except  for  the  pay- 
ment of  debts  and  legacies.    lb. 

Where  an  executor  sold  personalty  of 
testator  on  credit,  taking  a  note  with  an  in- 
dorsee for  the  price,  after  examining  the 
records  of  the  county  clerk's  office  and  satis- 
fying himself  that  the  note  was  good,  and 
such  as  business  men  ordinarily  accept  in 


commercial  dealings,  he  is  not  relieved 
liability,  in  case  the  note  proves  wort) 
by  j  2717.    lb. 

The  security  must  be  approved  bj 
surrogate.    lb. 

An  executor  who  sells  personalt; 
the  estate  on  credit,  and  takes  the  no 
the  buyer  for  the  price,  without  the 

{> roved  security"  required  will  not  I 
owed  expenses  incurred  in  attemptii 
collect  the  note;  and  though  liable  fo 
amount  of  the  note,  in  case  it  proves  * 
less,  will  not  be  held  liable  for  in 
thereon  where  it  appears  that  there  wa 
him  from  the  estate,  for  commissions 
for  moneys  advanced,  more  than  the  az 
of  Buch  interest,  and  that  there  were  i 
sets  which  could  be  applied  thereto.    1 


§  2718.     [Am'd,  1893.]    Ascertainment  of  debts. 

The  executor  or  administrator  at  any  time  after  the  granting  of  his  le 
may  insert  a  notice  once  in  each  week  for  six  months  in  such  newspaper  or  i 
papers  printed  in  the  county  as  the  surrogate  directs,  requiring  all  persona  hi 
claims  against  the  deceased  to  exhibit  the  same,  with  the  vouchers  theref< 
him,  at  a  place  to  be  specified  in  the  notice,  at  or  before  a  day  therein  m 
which  must  be  at  least  six  months  from  the  day  of  the  first  publication  o 
notice.  The  executor  or  administrator  may  require  satisfactory  vouchers  in 
port  of  any  claim  presented  and  the  affidavit  of  the  claimant  that  the  cla 
justly  due,  that  no  payments  have  been  made  thereon,  and  that  there  are  no  c 
against  the  same  to  the  knowledge  of  the  claimant.  If  the  executor  or  adr 
trator  doubts  the  justice  of  any  such  claim,  he  may  enter  into  an  agreemc 
writing  with  the  claimant  to  refer  the  matter  in  controversy  to  one  or  mor 
interested  persons,  to  be  approved  by  the  surrogate.  On  filing  such  agre< 
and  approval  in  the  office  of  the  clerk  of  the  supreme  court  in  the  courj 
which  the  parties  or  either  of  them  reside,  an  order  shall  be  entered  by  the 
referring  the  matter  in  controversy  to  the  person  or  persons  so  selected.  O 
entry  of  such  order  the  proceeding  shall  become  an  action  in  the  supreme 
The  same  proceeding  shall  be  had  in  all  respects,  the  referees  shall  have  the 
powers,  be  entitled  to  the  same  compensation,  and  subject  to  the  same  cont 
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if  the  reference  had  been  made  in  an  action  in  which  such  court  might,  by  law, 
direct  a  reference.  In  determining  the  question  of  costs  the  referee  shall  be 
governed  by  sections  eighteen  hundred  and  thirty-five  and  eighteen  hundred  and 
thirty-six  of  this  act.  Judgment  may  be  entered  on  the  report  of  the  referee  and 
such  judgment  shall  be  valid  and  effectual  in  all  respects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process,  and  the  practice  on  appeal 
therefrom  shall  be  the  same  as  in  other  civil  actions.  If  a  suit  be  brought  on 
a  claim  which  is  not  presented  to  the  executor  or  administrator  within  six  months 
from  the  first  publication  of  such  notice,  the  executor  or  administrator  shall  not 
be  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in  satisfaction  of 
any  lawful  claims,  or  of  any  legacies,  or  in  making  distribution  to  the  next  of 
kin  before  such  suit  was  commenced. 

2  R.  S.  88,  89,  §§  34,  36,  36,  37,  39 ;  L.  1869,  c.  261 ;  L.  1890,  c.  466.     Am'd  L.  1893, 
c  686.    Replaces  a  section  as  to  procedure  on  application  for  payment. 


Construction  and  application  of  sec- 
tion.— Where  two  of  the  referees  appointed 
by  stipulation  of  the  parties  to  try  the  jus- 
tice of  a  claim  against  a  decedent's  estate, 
as  authorized  by  §  2718,  decline  to  act,  it 
is  the  duty  of  the  court  to  fill  the  vacancies 
by  the  appointment  of  other  referees,  unless 
the  stipulation  expressly  provides  otherwise, 
as  required  by  §  1011;  and  it  is  error  for  the 
court  to  vacate  the  order  of  reference.  Hus- 
tis  y.  Aldridge,  144  N.  Y.  608;  39  N.  E. 
649. 

§  2718,  providing  that  if  a  suit  is  brought 
on  a  claim  "not  presented  to  the  executor 
or  administrator  within  six  months  from 
the  first  publication"  of  the  statutory  no- 
tice, "the  executor  or  administrator  shall 
not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid,"  etc.,  does  not  mean 
that  the  debt  against  the  estate  shall  not  be 
liquidated  by  a  formal  judgment,  as  a  basis 
for  further  proceedings  against  the  recip- 
ients of  the  assets,  but  merely  limits  the 
claimant,  as  against  the  executor,  to  such 
liquidation.  Mayor  v.  Gorman,  26  App.  Div. 
191 ;  49  N.  Y.  Supp.  1026. 

It  is  not  a  prerequisite  to  the  acceptance 
or  rejection  of  a  claim  against  an  estate  by 
the  personal  representative  that  written 
proof  thereof  shall  be  presented,  if  he  is 
otherwise  satisfied  of  its  validity  or  in- 
validity, and  does  not  require  vouchers  and 
an  affidavit  in  support  thereof,  pursuant  to 
f  2718.  Miles'  Estate,  33  Misc.  147;  68 
N.  Y.  Supp.  368,  Surr.  Ct 

Under  §  2718,  where  a  «laim  is  rejected 
by  executors,  claimant  may  agree  with  the 
executors  to  refer  the  claim  U>  referees,  or 
under  section  1822  he  may  sue  the  executors 
within  six  months  after  the  rejection  of  the 
claim,  or  file  consent  that  the  claim  be 
heard  upon  a  judicial  settlement  of  the  ex- 
ecutors' accounts  under  section  2743,  and 
on  the  executors  consenting  the  surrogate 
obtains  jurisdiction  to  determine  the  claim; 
but  these  methods  of  establishing  the  claim 
are  independent,  and  the  filing  of  consents 
under  the  third  method  does  not  affect  the 
running  of  limitations  against  an  action  un- 
der the  second.  Clark  v.  Scovill,  83  N.  E. 
659;  191  N.  Y.  8. 

The  purpose  of  §  2718,  providing  for  no- 
tice  by    executors    to    creditors,    requiring 


them  to  file  claims,  is  for  the  ascertainment 
of  the  debts  of  the  estate  and  the  protection 
of  the  executor;  there  being  no  absolute 
legal  obligation  on  the  executor  to  give  it 
That  executors  advertised  for  claims  by  no- 
tice as  provided,  did  not  bar  a  creditor,  who 
failed  to  file  his  claim  in  accordance  with 
the  notice,  from  establishing  the  same  at  any 
time  before  the  executor's  final  discharge. 
Re  Recknagel,  148  App.  Div.  268;  132  N.  Y. 
Supp.  99. 

On  a  reference,  under  8  2718,  of  a  re- 
jected claim  against  a  decedent's  estate, 
where  an  answer  is  not  required,  the  referee 
may,  on  proper  proof,  give  effect  to  the 
statute  of  limitations,  though  the  point  is 
not  raised.  Simons  v.  Steele,  82  App.  Div. 
202;  81  N.  Y.  Supp.  737. 

An  executrix  advertised  for  claims  on 
October  15th,  and  had  exhausted  all  the 
funds  in  her  hands  by  payment  on  just 
claims  before  April  15th,  though  she  knew 
of  the  claim  of  another  creditor.  This  other 
claim  was  rejected  by  her  when  offered,  May 
13th.  Held,  that  the  executrix  was  not  pro- 
tected by  section  2718,  and  the  creditor  was 
entitled  to  his  pro  rata  share  of  the  per- 
sonalty. Re  Gill,  42  Misc.  467;  87  N.  Y. 
Supp.  252. 

|  2718,  authorizing  reference  of  certain 
claims  against  a  decedent's  estate,  is  limited 
to  claims  which  existed  against  the  intes- 
tate, and  does  not  authorize  a  reference  of 
claims  for  funeral  expenses.  Genet  v.  Wil- 
lock,  93  App.  Div.  688;  87  N.  Y.  Supp.  938. 

An  affidavit  stating  the  agreement  out  of 
which  the  claim  arose  should  not  be  admit- 
ted to  prove  the  existence  of  the  claim  on 
the  judicial  settlement  of  the  executor's  ac- 
count. Re  Goes,  98  App.  Div.  489;  90  N. 
Y.  Supp.  769. 

As  section  452  does  not  apply  to  actions 
in  which  no  specific  or  tangible  property  is 
involved  and  a  mere  money  judgment  is 
sought,  a  legatee  cannot  intervene  in  a  pro- 
ceeding under  section  2718,  which  has  as- 
sumed the  status  of  an  action  in  the  su- 
preme court,  on  the  ground  of  collusion  be- 
tween the  administrator  and  the  claimant, 
and  consequent  danger  to  his  legacy.  Hon- 
igbaum  v.  Jackson,  97  App.  Div.  527;  90 
N.  Y.  Supp.  182. 

The   authority   to   issue   commissions   to 
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take  depositions  applies  to  actions  insti- 
tuted under  §  2718,  providing  for  the  ascer- 
tainment and  payment  of  claims  against 
estates,  as  well  as  to  actions  begun  by  serv- 
ice of  summons.  Deery  v.  Bvrne,  120  App. 
Div.  6;  104  N.  Y.  Supp.  836/ 

A  claim  against  an  estate  for  undertak- 
er's services  is  not  a  "debt  due"  from  the 
decedent,  and  is  therefore  not  referable  un- 
der §  2718,  and  hence,  even  if  the  parties 
consented  to  a  reference,  jurisdiction  to  re- 
fer would  not  be  conferred  as  against  the 
subsequent  objection  of  either.  Re  Mudge, 
118  N.  Y.  Supp.  668. 

The  fact  that  a  referee  appointed  under 
§  2718,  to  pass  upon  a  disputed  claim 
against  an  estate  allowed  an  amendment  of 
the  claim  filed,  and  that  a  judgment  ma- 
terially differing  from  that  asked  for  in 
the  claim  filed  was  rendered  on  the  amended 
claim,  while  it  may  be  ground  for  reversing 
the  judgment  on  appeal,  is  not  ground  for 
the  vacation  of  such  judgment  at  a  sub- 
sequent term.  Riley  v.  Rvan,  103  App.  Div. 
176;  93  N.  Y.  Supp.  3861 

As  a  gift  causa  mortis  is  not  effectual  un- 
til death,  a  claim  to  establish  it  may  be  the 
subject  of  a  reference  under  §  2718.  Dick- 
inson v.  Hoes,  84  N.  Y.  Supp.  152. 

The  presentation  of  a  claim  against  the 
estate  in  the  form  of  a  letter,  its  reference 
by  consent,  without  following  the  provi- 
sions of  §  2718,  regulating  such  procedure, 
and  the  production  of  evidence  upon  litiga- 
tion before  the  referee,  is  sufficient  to  sus- 
tain a  recovery  if  it  be  shown  that  the  testa- 
tor was  indebted  to  plaintiff.  Merino  v. 
Munoz,  99  App.  Div.  201;  90  N.  Y.  Supp. 
985. 

It  is  no  answer  to  a  motion  by  a  judg- 
ment-creditor of  the  decedent  for  an  account- 
ing by  the  administrator,  that  she  has  dis- 
tributed the  estate  without  knowing  of 
the  existence  of  the  judgment,  and  that 
four  and  one-half  years  have  elapsed  since 
letters  were  issued  to  her,  she  not  showing 
that  she  advertised  for  claims  so  as  to  come 
within  the  protection  of  §  2718,  and  an  or- 
der of  the  surrogate  denying  such  motion 
will  be  reversed.  Matter  of  Blum,  83  App. 
Div.   161;   82  N.  Y.  Supp.  491. 

An  attorney  authorized  may  reject  a  claim 
on  behalf  of  an  executor.  Wintermeyer  v. 
Sherwood,  77  Hun  193 ;  28  N.  Y.  Supp.  449. 

The  revival  and  continuance  of  an  ac- 
tion brought  against  decedent  in  his  life- 
time is  not  a  rejection  of  the  claim  under 
the  statute.  Matter  of  Callahan,  87  Hun 
210;  33  N.  Y.  Supp.  1016. 

The  act  of  an  administrator  after  com- 
pletion of  publication  of  notice  to  creditors 
in  expending  an  excessive  amount  for  a  mon- 
ument, with  consent  of  the  next  of  kin,  will 
not  justify  an  action  by  a  creditor  who  had 
not  presented  his  claim,  against  the  next  of 
kin,  to  recover  such  excess  as  assets  in  their 
hands.  Miller  v.  Morton,  89  Hun  574;  35 
X.  Y.  Supp.  294. 

Knowledge  on  the  part  of  an  executor 
and  an  oral  demand  does  not  satisfy  the 
statute,  but  a  written  demand  must  be  made, 


stating  the  nature  of  the  claim  an 
amount.  Niles  v.  Crocker,  88  Hun  31 
X.  Y.  Supp.  761. 

Mere  failure  of  an  executor  to  rej 
claim  after  reasonable  time  for  examii 
will  not  amount  to  an  admission  o 
validity  of  the  claim.  Schutz  v.  Mc 
146  N.  Y.  137. 

Proceedings   under  the   statute   to 
mine  claims  against  the  estate  of  a 
dent  are  informal.     It  is  not  required 
the   claim    presented    shall    be    stated 
legal   precision.     Titus  v.  Poole,    145   ! 
414. 

Property  which  was  the  subject  of  i 
from  testator  to  claimant,  and  which  c 
ant  delivered  to  the  executor  for  inspe 
and  which  the  executor  has  retained, 
not  be  made  the  subject  of  a  statutory 
ence,  but  the  remedy  is  against  the 
utor  as  an  individual.  Van  Sloote 
Dodge,  145  N.  Y.  327. 

A  creditor  whose  claim,  admitted  b; 
administrator  is  disallowed  for  want  o: 
dence  to  support  it,  by  the  referee  oi 
accounting,  upon  which  the  creditor  th 
cited  has  not  appeared,  may  be  allow* 
open  the  reference  and  submit  proof  to 
port  his  claim,  upon  reimbursing  the  an 
of  the  referee's  fees.  Matter  of  Warri: 
Misc.  695;  60  N.  Y.  Supp.  191,  Surr.  C 

When  a  claim  based  on  a  judgmen 
a  deficiency  in  foreclosure  against  tes 
in  his  lifetime  is  rejected  by  the  exec 
the  claimant  is  bound  to  establish  his  < 
in  the  regular  way  or  a  finding  of  the 
rogate  that  it  exists  will  be  set  aside, 
ter  of  Clarke,  57  App.  Div.  430;  68  J 
Supp.  243. 

Allowance  by  executor  is  prima  faci 
tablishment  of  validity,   and   it   is   in 
bent  on  the  person  attacking  its  validil 
establish  it,  though  the  claim  has  not 
paid.     Matter  of  Warrin,  56  App.  Div. 
67  X.  Y.  Supp.  763. 

Affidavit. — The  purpose  of  the  prov: 
of  §  2718,  authorizing  an  executor  or  ad 
istrator  to  require  a  claimant  to  suppor 
claim  by  his  affidavit  "that  no  payir 
have  been  made  thereon,  and  that  there 
no  offsets  against  the  same  to  the  know! 
of  the  claimant,"  is  to  prevent  imposi 
upon  the  estates  of  decedents,  and  a  cl 
ant  is  not  required  to  specify  in  his 
davit  an  independent  demand  conceded  t 
due  from  him  to  the  estate,  but  which 
administrator  may  or  may  not  plead  i 
counterclaim,  at  his  option.  Osborne  v. 
ker,  66  App.  Div.  277;  72  N.  Y  Supp. 

Amendment. — A  referee,  in  an  actioi 
a  claim   against  an  estate,  may  allow 
amendment    increasing   the   amount  of 
claim.     Lounsbury    v.    Sherwood,    53    i 
Div.  318;  65  N.  Y.  Supp.  676. 

When  no  exceptions  are  filed  the  f 
cannot  be  reviewed  on  appeal.    lb. 

The  claim  may  be  amended  after  the 
der  of  reference  is  entered.  Lee  v.  Lee 
Hun  588;  33  N.  Y.  Supp.  115. 

An  application  to  the  referee  for  U 
to  amend,  which  is  denied  on  the  gro 
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that  he  has  no  power,  does  not  affect  the 
right  to  afterwards  apply  to  the  court.  lb. 
Bill  of  particulars. — On  reference  of  a 
claim  against  a  decedent's  estate,  a  bill  of 
particulars  of  the  executor's  defenses,  and 
reasons  for  disputing  the  claim,  will  not  be 
ordered,  though  Laws  1893,  c.  686,  amend- 
ing §  2718,  provides  that  on  the  entry  of  an 
order  directing  a  reference  in  such  case 
"the  proceeding  shall  become  an  action  in 
the  supreme  court."  Rutherford  v.  Soop,  85 
Hun  119;  32  N.  Y.  Supp.  636. 

Costs. — Where  a  disputed  claim  against 
a  decedent  was  referred  after  §  2718,  was 
amended  in  1893,  so  as  to  provide  that  on 
the  entry  of  the  order  of  reference  the  pro- 
ceeding shall  become  an  action,  costs  are 
governed  by  §  1836,  which  regulates  costs 
in  actions.  Henning  v.  Miller,  83  Hun  403 ; 
31  N.  Y.  Supp.  878. 

Co.  Proc.  §  317,  providing  that  on  a  ref- 
erence the  prevailing  party  shall  be  entitled 
to  recover  costs,  was  expressly  retained 
when  that  Code  was  repealed  (Laws  1880, 
c.  245,  §  3,  subd.  8),  and  is  applicable  to 
a  reference  for  hearing  on  a  claim  against 
an  estate;  and  an  order  of  a  referee  deter- 
mining that  the  claimant  is  the  prevailing 
party,  and  allowing  his  disbursements,  can- 
not be  set  aside  on  motion  by  the  Special 
Term,  but  can  onlv  be  reviewed  for  errors 
on  an  appeal.  Osborne  v.  Parker,  66  App. 
Div.  277;  72  N.  Y.  Supp.  894;  and  see 
Xiles  v.  Crocker,  88  Hun  312;  34  N.  Y. 
Supp.  761. 

A  referee  appointed  to  determine  a  dis- 
puted claim,  having  filed  his  report,  may 
properly  later  make  a  certificate  entitling 
claimant  to  costs.  Brainerd  v.  De  Graef,  29 
Misc.  560;  61  N.  Y.  Supp.  953,  Sp.  T. 

The  court  cannot  confirm  the  report  of 
a  referee  on  a  claim  against  executors,  re- 
ferred under  §  2718,  since  the  reference  is 
therein  given  the  same  standing  as  a  ref- 
erence in  an  action,  where  judgment  is  en- 
tered on  the  report.  Jenkinson  v.  Harris, 
27  Misc.  7 14 ;  59  N.  Y.  Supp.  548,  Sp.  T. 

Under  §  2718,  as  amended  in  1893,  giv- 
ing a  referee  the  right  to  adjudicate  on 
costs,  the  referee's  decision  in  regard  there- 
to cannot  be  reviewed  at  Special  Term.     lb. 

The  referee  may  award  costs  against  an 
executor  who  unreasonably  resists  payment 
of  a  claim,  though  §  1836  apparently  gives 
such  power  to  the  court  alone.  Fisher  v. 
Bennett,  21  Misc.  178;  47  N.  Y.  Supp.  114, 
Sp.  T. 

Under  the  amendment  of  §  2718,  provid- 
ing that  on  the  entry  of  an  order  referring 
a  disputed  claim  "the  proceeding  shall  be- 
come an  action,"  a  proceeding  pending  un- 
der a  reference  theretofore  ordered  becomes 
an  action  on  the  taking  effect  of  the  amend- 
ment, and  costs  may  be  allowed  accordingly. 
Adams  v.  Olin,  78  Hun  309;  29  N.  Y.  Supp. 
131. 

Costa  on  reference  of  a  claim  against  a 
decedent's  estate,  under  §  2718,  being  regu- 
lated by  §§  1835,  1836,  cannot  be  recovered 
against  the  executor,  in  the  absence  of  the 
referee's  certificate  to  such  resistance  or  neg- 


lect of  payment.  Whitcomb  v.  Whitcomb, 
92  Hun  443;   36  N.  Y.  Supp.  607. 

Advertising.  —  Executors  cannot,  in 
their  representative  capacity,  appoint  an- 
other person  their  attorney  to  dispute  or  re- 
ject claims  against  the  estate,  and  an  order 
that  they  publish  a  notice  requiring  the 
presentation  of  such  claims  to  the  attorney, 
instead  of  themselves,  is  not  valid.  Hardy 
v.  Ames.  47  Barb.  413. 

An  omission  of  a  middle  letter  in  the 
name  of  the  testator,  in  the  notice  published, 
is  immaterial ;  and  this  is  so,  although  there 
is  a  person  living  of  the  same  name  as  that 
published,  as  the  law  recognizes  but  one 
christian  name,  and  as  it  did  not  mislead. 
Cornes  v.  Wilkin,  79  N.  Y.  129,  affl'g  14 
Hun  428. 

Effect  of  advertising. — It  seems,  that 
the  only  effect  of  the  publication  of  a  no- 
tice to  creditors  is  that  (1)  if  a  creditor 
chooses  to  present  his  claim  and  it  is  re- 
jected, he  must,  unless  it  is  referred,  com- 
mence an  action  thereon  within  six  months 
or  absolutely  forfeit  his  right  of  recovery; 
while  (2)  if  he  does  not  choose  to  present 
his  claim  at  all,  he  may,  nevertheless,  seek 
his  remedy  by  action  at  any  time  before  it 
is  barred  by  the  statute,  though  in  that 
event  he  can  have  no  costs,  and  can  ordina- 
rily recover  from  the  executor  or  adminis- 
trator only  such  sum  as  was  in  his  hands, 
applicable  to  the  claim  at  the  commence- 
ment of  the  action.  Greene  v.  Day,  1  Dem. 
45,  Rollins,  Surr. 

The  testator  bequeathed  to  his  execu- 
tor $500  to  be  expended  in  masses  for  the 
repose  of  his  soul;  he  expended  $250  with 
the  assent  of  the  residuary  legatee.  The 
executor  duly  advertised  for  claims  against 
the  estate.  The  claim  of  the  creditor  in- 
stituting the  proceedings  was  not  presented 
until  more  than  six  months  after  the  con- 
clusion of  the  advertisement,  and  over  a 
year  and  a  half  after  probate  of  the  will, 
and,  until  presented,  the  executor  was  ig- 
norant of  its  existence.  He  had,  when  said 
expenditure  was  made,  ample  funds  in  his 
hands  to  pay  all  debts  of  which  he  had 
knowledge.  Held,  that  the  bequest  was  void, 
but  that  the  creditor  was  estopped  by  his 
laches,  and  the  executor  was  entitled  to  a 
credit  for  the  sum  expended;  that  after  the 
expiration  of  the  six  months  of  advertise- 
ment he  had  a  right  to  rely  upon  the  as- 
sumption that  all  existing  claims  had  been 
presented,  and,  upon  consent  of  the  resid- 
uary legatee,  was  justified  in  making  the 
pavment.  O'Connor  v.  Gifford,  117  N.  Y. 
275;  21  State  Rep.  891,  rev'g  20  State  Rep. 
140;  6  Dem.  71. 

An  action  cannot  be  maintained  to  com- 
pel a  creditor  to  present  his  claim  to  the 
executors.  Thompson  v.  Hawke,  54  Hun 
388. 

Presentation. — The  claim  must  be  pre- 
sented in  writing.  King  v.  Todd,  15  N.  Y. 
Supp.  156,  C.  P.;  21  Civ.  Proc.  114;  27  Abb. 
X.  C.  149,  Bookstaver,  J.;  In  re  Morton's 
Estate,  28  N.  Y.  Supp.  82;  7  Misc.  343,  Ad- 
lington,  Surr. 

In  an  action  against  an  executor  before 
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costs  are  given  against  him  it  must  appear 
that  the  claim  was  presented  to  him  after 
he  qualified  and  entered  upon  his  duties 
and  that  he  refused  to  refer  or  neglected  or 
resisted  its  payment  Chesebro  v.  Hicks,  06 
How.  194,  Westbrook,  J. 

Where  executors  or  administrators  are 
substituted  for  a  deceased  defendant  in  a 
pending  action,  they  are  not  entitled  to  pre- 
sentation of  the  demand,  and  2  R.  S.  00, 
§  41,  does  not  prevent  plaintiff  from  recov- 
ering costs  against  them,  if  he  continues 
the  action  and  recovers  judgment.  Tindal 
v.  Jones,  11  Abb.  258;  19  How.  469,  see  Le- 
men  v.  Wood,  16  How.  286. 

A  claim  may  be  presented  by  letter  or 
in  any  way  which  deals  fairly  with  the  ex- 
ecutors and  the  interests  they  represent. 
The  creditor  is  not  bound  to  exhibit  the 
evidence  of  his  claim  or  make  oath  to  it,  un- 
less required  to  do  so  by  the  executors. 
Gansevoort  v.  Nelson,  6  Hill  389. 

Claims  not  yet  due  may  be  presented. 
Hovt  v.  Bonnett,  1  Tuck.  491,  affi'd  58  Barb. 
529,  affi'd  on  this  point,  50  N.  Y.  538. 

When  debts  have  been  actually  presented 
and  acknowledged  by  the  executor  or  ad- 
ministrator, before  notice  to  creditors  to 
present  their  claims,  it  is  not  necessary  that 
the  claims  be  again  presented  for  allowance. 
When  the  administrator  pays  interest  on 
the  debt  from  time  to  time  out  of  the  as- 
sets, it  is  tantamount  to  a  formal  presenta- 
tion of  the  claim  and  admission  of  its  gen- 
uineness. Johnson  v.  Corbett,  11  Paige  265. 
But  see  §  1822. 

When  a  doubtful  claim  which  had  been 
disputed  had  not  been  duly  presented  the 
surrogate  ordered  the  administrator  to  de- 
lay for  thirty  days,  to  enable  the  petitioner 
to  sue  before  distribution.  Jennings  v. 
Phelps,  1  Bradf.  485,  Bradford,  Suit. 

An  administrator  is  entitled  both  to 
vouchers  and  the  affidavit  of  the  creditor 
thereto,  and  sJbo  has  power  at  its  presen- 
tation and  before  rejecting  it  or  consent- 
ing to  a  reference  to  require  that  the  claim 
be  made  more  definite  and  certain.  Town- 
send  v.  N.  Y.  L.  Ins.  Co.,  4  Civ.  Proc.  398, 
Ct.  of  App. 

In  an  action  against  executors  for  dam- 
ages to  plaintiff's  goods  occasioned  by  a 
leak  in  the  roof  of  a  building,  which  plain- 
tiff had  leased  from  the  grantor  of  defend- 
ant's testator,  it  appeared  that  a  former  ac- 
tion for  the  same  cause  had  been  brought  by 
plaintiff  against  one  of  the  defendants  as 
executor  of  the  original  lessor,  and  was  dis- 
missed on  the  ground  that  the  wrong  person 
was  sued.  The  same  attorney  appeared  for 
defendants  in  both  actions,  and  the  nature 
and  extent  of  the  claim  were  developed  in 
the  first -action,  and  knowledge  thereof  was 
brought  to  defendants  in  the  second  action, 
on  whom  an  oral  demand  for  the  amount 
had  been  made,  though  it  had  not  been  for- 
mally presented  to  them.  Held,  that  plain- 
tiff's claim  was  presented  to  defendants. 
Rauth  v.  Davenport,  18  N.  Y.  Supp.  721; 
45  State  Rep.  926;  22  Civ.  Proc.  121. 

An  administrator's  knowledge  of  the  ex- 
istence of  a  claim  against  the  estate  does 


not  dispense  with  the  necessity  of  prei 
it  within  a  reasonable  time  after  the 
tory  notice.     In  re  Morton's  Estate, 
Y.  Supp.  82;   7  Misc.  343;   58   Stat 
516,  Arlington,  Suit. 

Unless  a  claim  is  duly  exhibited  c 
seated  to  the  executor  or  adminii 
within  a  reasonable  time  after  pubHcal 
the  statutory  notice,  the  claimant  < 
complain  of  the  disposition  which  h* 
made  of  the  personal  estate  with  th 
sent  of  the  persons  interested.     lb. 

Judgments  were  entered  against  tl 
cedent  after  his  death  upon  verdic 
covered  in  his  lifetime,  and  were  subse 
ly  assigned  to  the  petitioner.  No  i 
randum  of  the  death  of  the  debtoi 
made  until  about  the  time  of  the  comn 
ment  of  this  proceeding.  Shortly  aft< 
entry  of  the  judgments  the  attorney  1 
conversation  with  the  administratrix  : 
lation  to  their  payment,  but  she  stated 
she  knew  nothing  about  them  and  rei 
him  to  her  attorney,  and  no  fu 
presentation  of  the  claim  was  made, 
administratrix  expended  substantially 
the  residue  of  the  personal  estate  in  the 
chase  of  a  cemetery  lot  and  monument 
provements  on  real  estate  and  advanc 
the  next  of  kin,  with  the  consent  of  th< 
ter  and  in  good  faith.  Held,  that  no 
presentation  of  the  claim  was  shown, 
that  the  petitioner  could  not  hold  th< 
ministratrix  accountable  for  the  sums  s 
pended.    lb. 

Presentation    before    advertising 

Where  a  claim  has  been  presented  tc 
personal  representative  of  a  decedent 
rejected,  there  is  no  occasion  for  a  n 
to  that  creditor  to  present  his  claim, 
the  short  statute  begins  to  run  as  to  ii 
though  no  notice  has  been  published, 
temeyer  v.  Sherwood,  23  Civ.  Proc.  42$ 

What  may  be  referred. — It  was 
that  the  provisions  of  Rev.  Stat  regula 
references  of  disputed  claims  by  execu 
were  not  repealed  by  the  new  Code.  Y< 
v.  Cuddy,  23  Hun  249,  appeal  dism'd,  8 
Y.  647. 

A  claim  of  a  ward  of  deceased,  accn 
in  his  lifetime,  for  a  balance  of  the  t 
fund,  is  a  claim  "against  deceased"  w 
may  be  referred.  Fowler  v.  Hebbard, 
App.  Div.  108;  57  N.  Y.  Supp.  531. 

Executors  of  a  deceased  executor, 
pointed  in  a  foreign  State,  cannot  col 
by  reference  in  this  State,  a  claim  all* 
to  exist  in  favor  of  the  estate  of  their  te 
tor,  against  that  of  the  first  testator,  : 
resented  by  an  administrator  with  the 
annexed,  appointed  here  as  successor 
claimants'  testator.  Stewart  v.  ODoni 
2  Dem.  17,  18,  Spring,  Suit. 

The  object  of  the  statute  is  to  alio? 
reference  of  all  claims  against  an  est 
whether  of  a  legal  or  equitable  nati 
which  the  executor  was  competent  to  adji 
Unliquidated  claims  by  a  surviving  part 
against  the  estate  of  a  deceased  partner  n 
be  referred.  Francisco  v.  fitch,  25  Ba 
130. 

Both   legal   and  equitable  claims  agai 
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the  estate  of  a  deceased  person  may  be  re- 
ferred. White  v.  Story,  28  How.  173;  43 
Barb.  124. 

So  contingent  claims,  equally  with  those 
on  which  the  liability  is  certain  and  fixed. 
Cornea  v.  Wilkin,  79  N.  Y.  129,  afiVg  14 
Hun  428. 

But  only  those  claims  are  referable  which 
accrued  against  the  testator  during  his  life, 
or  which  would  have  accrued  against  him 
if  he  had  continued  in  life.  Godding  v. 
Porter,  17  Abb.  374,  Balcom,  J.;  Smith  v. 
Patten,  9  Abb.  N.  S.  205,  IngallB,  J. 

Where  an  executor  dies  leaving  assets,  the 
claim  of  his  co-executors  for  them  is  not 
referable.  Sands  v.  Craft,  18  How.  438;  10 
Abb.  216. 

A  claim  by  the  personal  representative  of 
a  deceased  executor,  for  debts  paid  and  ex- 
penses incurred  by  such  executor  in  admin- 
istering the  estate  of  his  testator,  is  not 
referable  under  2  R.  S.  88,  §  36,  that  stat- 
ute being  designed  exclusively  for  the  sum- 
mary and  speedy  determination  of  claims 
made  by  others  against  the  decedent.  Stew- 
art v.  6'Domiell. 

The  liability  of  a  guardian  to  account  to 
his  ward  is  a  personal  claim  against  him 
during  his  life  and  against  his  estate  after 
his  death,  and  is  referable  under  the  statute. 
Skidmore  v.  Post,  32  Hun  54. 

A  claim  against  a  decedent's  estate  for 
a  tort  of  the  decedent — the  conversion  of 
personal  property — is  referable.  Brockett 
v.  Bush,  18  Abb.  337. 

A  consent  to  refer  "claims"  against  a  de- 
cedent's estate  gives  jurisdiction  to  decree 
payment  of  costs,  even  though  the  claim  be 
not  properly  referable.    lb. 

The  claim  presented  for  payment  and  of- 
fered to  be  referred,  must  be  substantial- 
ly the  claim  upon  which  plaintiff  subse- 
quently recovered.  Genet  v.  Binsee,  3  Daly 
239,  Daly,  J. 

It  need  not  be  of  the  precise  amount  re- 
covered, nor  in  favor  of  precisely  the  same 
party,  so  long  as  the  executor  is  not  misled 
and  is  apprised  of  the  general  amount  of 
the  claim.  Nor  is  it  necessary  that  the 
claim  should  have  been  presented  to  each  of 
two  executors.    lb. 

A  variance  in  interest  from  the  account 
presented  makes  no  difference.  Lanning  v. 
Swarts,  9  How.  434,  Welles,  J. 

Interest  is  allowable  on  a  disputed  claim 
although  not  specified  in  the  notice  filed  with 
the  executors.  Fredenberg  v.  Biddlecome, 
17  Week.  Dig.  25. 

The  fact  that  plaintiff  was  allowed  to 
amend  so  as  to  claim  and  recover  more  for 
services  than  in  his  claim  presented  to  the 
executors  does  not  change  the  claim.  Field 
v.  Field,  77  N.  Y.  294. 

Semble,  if  the  creditor  attempts  to  recover 
additional  charges  not  included  in  his  offer 
to  refer,  he  loses  the  benefit  of  his  offer. 
Knapp  v.  Curtiss,  6  Hill  386. 

Though  the  pleading  claims  on  other  mat- 
ters than  those  offered  to  be  referred,  if  at 
trial  the  only  evidence  is  as  to  the  latter, 
costs  are  proper.  Hartshorne  v.  King,  1 
Dem.  674. 


It  must  appear  that  an  account  against 
an  estate  which  could  be  supported  by 
vouchers  and  affidavits,  was  presented  to  the 
executor.  Refusal  to  refer  a  general,  vague 
demand  of  a  gross  sum,  is  not  sufficient. 
Cruikshank  v.  Cruikshank,  9  How.  350,  Ba- 
con, J. 

Where  an  executor's  claim  has  been  re- 
jected by  his  co-executors,  and  then  referred, 
under  an  agreement  approved  by  the  surro- 
gate, and  a  judgment  entered  on  the  report 
of  the  referee,  it  is  too  late  to  object  that 
the  claim  was  not  referable.  Weller  v.  Wel- 
ler,  4  Hun  195. 

When  a  referee  reports  that  the  claim  is 
baseless,  the  court  may,  on  the  application 
of  the  executor,  direct  the  referee  to  report 
upon  any  claims  in  favor  of  the  estate 
against  the  claimant.  Hendrickson  v.  Dick- 
son, 19  Hun  290. 

The  reference  under  the  statute  is  not  an 
ordinary  action,  and  is  not  applicable  to 
claims  by  the  executor,  etc.,  against  other 
parties,  except  in  the  way  of  set-off.  Akely 
v.  Akely,  17  How.  21,  Hogeboom,  J.  See 
Munson  v.  Howell,  12  Abb.  77 ;  20  How.  59 ; 
Bucklin  v.  Chapin,  1  Lans.  443;  Brockett  v. 
Bush. 

The  fact  that  a  portion  of  a  claim  against 
a  decedent's  estate  is  not  referable  does  not 
defeat  the  proceeding.  Hovey  v.  Hovey,  46 
Hun  71;  10  State  Rep.  774. 

Nor  if  the  parties  stipulate  that  the  ref- 
eree may  decide  the  matter  not  referable 
does  it  become  an  arbitration.     lb. 

Where  an  administrator  agreed  with  one 
having  a  claim  against  his  decedent's  es- 
tate, that  an  action  should  be  brought  in- 
stead of  a  reference,  with  a  view  to  a  speed- 
ier trial, — Held,  that  in  such  action  the  rules 
determining  the  allowance  of  costs  and  dis- 
bursements in  references  under  the  Revised 
Statutes  governed,  and  not  those  applicable 
to  actions  against  administrators.  Sutton 
v.  Newton,  7  Civ.  Proc.  333;  15  Abb.  N. 
C.  452;  2  How.  N.  S.  66,  rev'd  on  another 
point,  22  Week.  Dig.  140. 

Offer  to  refer. — The  creditor  is  not 
bound  to  exhibit  evidences  of  his  claim  or 
make  oath  to  the  justice  of  it  unless  re- 
quired. Russell  v.  Lane,  1  Barb.  519, 
Hand,  J. 

Defendants,  as  executors,  served  on  plain- 
tiff a  notice  that  they  doubted  the  justice 
of  plaintiff's  claim,  and  offered  to  refer 
the  matter  in  controversy  to  disinterested 
persons,  pursuant  to  §  2/18,  and  an  agree- 
ment was  entered  into  to  submit  the  claim 
to  a  referee,  but  no  further  proceedings  were 
taken.  Held,  that  the  executors  had  suffi- 
ciently disputed  plaintiff's  claim  to  prevent 
the  presumption  of  its  allowance.  Matter 
of  Eichman,  33  Misc.  322;  68  N.  Y.  Supp. 
636,  Surr.  Ct. 

The  proposition  to  refer  must  proceed  from 
the  claimant  after  the  rejection  of  his  claim. 
Buckhout  v.  Hunt,  16  How..  407,  Brown,  J. 

A  creditor  having  a  claim  against  ex- 
ecutors, etc.,  who  desires  a  reference,  must 
move  first;  he  must  offer  to  refer,  and  until 
he  does,  the  executors,  etc.,  cannot  be  said 
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to  refuse  to  refer.  Proude  v.  Whiton,  15 
How.  304,  Welles,  J. 

Where  it  appears  that,  upon  presentation 
of  the  claim,  defendants  not  only  refined 
to  pay,  but  also  to  refer  it.  to  entitle  plain- 
tiff to  costs,  it  is  not  essential  to  show  that, 
after  the  refusal,  he  made  an  offer  of  refer- 
ence before  the  commencement  of  the  action. 
Carter  v.  Beckwith,  104  N.  Y.  236. 

The  offer  to  refer  may  be  by  parol.  Lan- 
ning  v.  Swarts,  9  How.  434,  Welles.  J.:  Rob- 
erts v.  Pike,  19  Civ.  Proc.  422;  13  N.  Y. 
Supp.  559,  C.  P.,  Pryor,  J. 

In  order  to  charge  an  estate  with  costs, 
it  must  appear  affirmatively  that  there  was 
a  refusal  by  the  legal  representative  to  re- 
fer. Stephenson  v.  Clark,  12  How.  282, 
Welles,  J. 

An  unqualified  rejection  of  the  claim,  un- 
accompanied with  an  offer  to  refer,  is  not 
equivalent  to  a  refusal  to  refer.  Proude  v. 
Whiton;  Buckhout  v.  Hunt.  Contra,  Fort 
v.  Gooding,  9  Barb.  388,  394. 

A  neglect  to  answer  an  offer  to  refer  may 
be  deemed  a  refusal.     Proude  v.  Whiton. 

Where  a  claim  was  presented  to  one  of 
several  executors,  which  he  disputed,  but  de- 
clined to  refer,  saying  he  wished  to  consult 
his  co-executors  before  doing  so,  and  the 
creditor,  without  waiting  a  reasonable  time 
for  that  purpose,  commenced  a  suit, — Held, 
not  a  refusal.     Knapp  v.  Curtiss,  6  Hill  386. 

It  is  not  sufficient  for  the  executors,  etc., 
to  offer  to  refer  the  claim  to  three  referees 
named  by  themselves.  If  such  an  offer  is 
rejected,  and  the  claimant  proposes  that 
the  parties  shall  appear  before  the  surro- 
gate, to  have  referees  selected,  the  executors 
must  accept  such  offer  to  save  the  liability 
for  costs.  Gorham  v.  Ripley,  16  How.  313, 
Harris,  J. 

It  is  not  enough  to  show  that  the  admin- 
istrator refused  to  arbitrate.  Swift  v. 
Blair,  12  Wend.  278. 

The  executor  is  entitled  to  a  reasonable 
time  to  consider  the  offer  and  to  take  coun- 
sel. Stephenson  v.  Knox.  12  How.  282, 
Welles,  J. 

Where  after  an  offer  to  refer  a  claim 
against  a  decedent  the  executor  replied  that 
the  claim  had  been  withdrawn,  plaintiff  on 
succeeding  is  entitled  to  costs  and  disburse- 
ments. Wilkinson  v.  Littlewood,  67  How. 
474,  Osborn,  J. 

An  acting  executor  has  the  right  to  enter 
into  an  agreement  to  refer  for  himself  and 
his  co-executor  and  executrix.  Wait  v.  Van 
Demark,  18  State  Rep.  1. 

It  is  entirely  optional  with  the  executors 
whether  or  not  to  agree  to  a  reference.  It 
involves  the  Questions  only  of  delay  and 
costs,  and  if  tney  desire  to  prosecute  a  de- 
mand against  the  claimant  they  cannot  well 
avoid  that  inconvenience  and  risk.  Mowry 
v.  Peet,  88  N.  Y.  453. 

As  to  rejection,  see  note  to  §  1822. 

The  refusal  of  an  executor  to  refer  a  dis- 
puted claim,  entitles  the  claimant  to  costs, 
as  a  matter  of  right  in  case  he  recovers  a 
judgment.  Synder  v.  Snyder,  26  Hun  324; 
Rooney  v.  Lenmon,  3  Law  Bull.  101,  J.  F. 
Daly,  J. 


I     Where  the  demand  is  admitted,  but  t 
:  are  no  assets,  costs  cannot  be  given  c 
refusal    to    refer.     Bullock    v.    Bogardu 
Den.  276.     See  Doan  v.  Hine,  22  Wend. 
Respondent  made  this  offer  to  decedi 
executors:     "I    hereby    offer    to    refer 
•  claim  against  the  estate  of  ...  .  dece* 
as   provided  by  law.     Will  you  consen 
such  reference?"     The  executors'  counse 
plied:     "I  am  instructed  by  the  execu 
of  ...  .  deceased,  to  inform  you  that 
hereby    consent    to    refer    the"  claim," 
(specifying  it).     An  order  of  reference 
,  thereupon,  presented  to  the  surrogate. 
'  sijrned  the  same,  inserting  therein  the  n 
■  of  a  referee.     This  order  having  been 
with  the  county  clerk,  and  a  copy  se 
upon  the  executors'  counsel,  they  movec 
fore  the  surrogate  to  set  it  aside,  on 
ground   that   the   application    therefor 
ex  parte,  and  preceded  by  no  effort  of  c 
sel   to  agree  in   the  selection   of  a  refi 
Held,  that  the  order  must  be  set  aside 
improvidently  entered,  because  (1)  the  i 
ute  confers  upon  the  surrogate  no  powc 
make  any  order  in  the  premises;   and 
the  parties  having  neither  agreed  to  a 
T)y  the  nomination  of  the  surrogate,  nor  i 
ed  in  presenting  to  him  any  name  or  ns 
for    his  approval,    his   designation    was 
valid.     Tilney  v.  Clendenning,   1  Dem. 
Rollins,  Surr. 

Whether  there  was  an  offer  to  refe 
not,  is  not  to  be  submitted  to  the  jury, 
to  be  decided  on  motion  on  affidavits, 
rows  v.  Butler,  38  Hun  157. 

Agreement  to  refer. — The  steps  n< 
sary  to  confer  jurisdiction  in  case  of 
erence  are,  ( 1 )  an  agreement  in  writin 
refer,  (2)  an  approval  by  the  surrogate, 
(3)  a  filing  thereof  by  the  clerk,  witl 
entry  of  the  order  of  reference.  Wai 
Van  Demark. 

Where  the  agreement  to  refer  signex 
one  executor  for  himself  and  his  co-e> 
tors  had  been  accepted  an4  taken  effect 
had  become  part  of  the  record,  had 
acted  upon  as  a  binding  agreement,  gi 
consent  to  the  entrv,  of  the  order  of  r 
ence;  had  been  the  basis  of  proceedinc 
the  court  and  before  the  referee  appoi 
under  its  authority,  and  rights  had 
acquired  on  the  faith  of  it,  it  is  beyond 
right  of  reservation  by  the  executors.  J 
Plaintiff  presented  a  claim  which  wai 
jeeted,  and  thereupon  he  and  one  of  th< 
eoutors  agreed  to  refer  the  claim.  V 
out  obtaining  an  approval  by  the  surrc 
an  order  of  reference  was  granted.  I 
ings  were  had  before  the  referee  for  thr< 
four  years  and  taking  of  proofs  closed,  a 
it  was  discovered  that  there  had  beei 
approval  of  the  referee  by  the  surroj 
Held,  that  the  omission  might  be  sup] 
by  obtaining  the  surrogate's  approval. 
The  agreement  must  be  filed  and  tin 
der  actually  entered.  Comstock  v.  < 
stead,  6  How.  77,  Gridley,  J.;  Burnel 
Gould,  27  Hun  366. 

The  agreement  to  refer  must  present 
8 tan ti ally  the  issue  between  the  pai 
Woodin  v.  Bagley,  13  Wend.  453. 
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The  surrogate  made  an  order  reciting  that 
a  claim  had  been  presented  to  the  adminis- 
tratrix and  rejected;  that  the  parties  had 
agreed  to  a  reference,  and  appointing  ref- 
erees, to  which  order  was  added  a  consent 
that  it  he  entered,  signed  by  the  parties'  at- 
torneys. Held,  a  sufficient  agreement  in 
writing  to  refer.  Bucklin  v.  Chapin.  53 
Barb.  488;   35  How.   155;   1  Lans.  443. 

Procedure  on  reference.  —  As  no  de- 
murrer or  answer  is  possible,  a  party  may 
take  an  objection  at  the  time  when  ground 
for  it  appears.  Corey  v.  Corev,  64  Hun  540 ; 
46  State  Rep.  440. 

Where  an  executor  agreed  that,  on  the 
approval  of  the  surrogate  of  H.  county,  a 
claim  might  be  referred  to  a  certain  person, 
and  attended  the  trial  before  such  person  as 
referee,  he  could  not,  after  the  case  had 
been  submitted,  and  before  the  referee  had 
reported,  have  the  order  of  reference  va- 
cated, on  the  ground  that  the  referee  should 
have  been  approved  by  the  surrogate  of  Q. 
county,  by  whom  his  letters  were  issued. 
Montgomery  v.  Burgess,  92  Hun  289;  36  N. 
Y.  Supp.  711. 

The  burden  is  not  on  a  claimant  to  show 
that  his  claim  against  a  testator  has  not 
been  paid,  where  he  presented  it  to  the  exec- 
utor, verified  in  conformity  to  §  2718,  cer- 
tifying that  no  payment  had  been  made 
thereon,  but  the  defense  of  payment  must 
be  shown  affirmatively  by  the  executor. 
Matter  of  Rowell,  45  App.  Div.  323;  61  N. 
Y.  Supp.  382. 

Where  a  claim  was  by  five  legatees  of  a 
remainder  of  personal  property  after  a  life 
estate  therein  against  the  administrator  of 
the  life  tenant  to  recover  the  value  of  a 
horse  belonging  to  the  estate  sold  by  her, — 
Held,  that  the  interests  of  plaintiffs  being 
sever  il,  a  proceeding  on  a  joint  claim  could 
not  be  maintained.     lb. 

The  joinder  of  two  or  more  claims  against 
a  decedent's  estate  in  the  same  reference 
does  not  deprive  either  of  its  individuality, 
or  make  either  of  the  claimants  a  party  to 
the  proceeding  of  the  other.  Pandjiris  v. 
McQueen,  37  State  Rep.  602. 

An  administrator  on  the  hearing  may  avail 
himself  of  the  statute  of  limitations  with- 
out pleading  it.  Converse  v.  Miner,  21  Hun 
367. 

The  heirs-at-law,  next  of  kin,  and  legatees 
are  entitled  to  insist  upon  such  a  defense, 
although  not  specifically  set  up  in  formal 
pleadings.  Gilbert  v.  Corns  tock,  13  Week. 
Dig.  166. 

An  administrator  is  not  unqualifiedly  and 
solely  a  trustee  for  the  benefit  of  his  de- 
cedent's creditors,  but  represents  also  the 
next  of  kin,  who  can  insist  upon  his  inter- 
posing every  legal  defense  to  any  alleged 
claim  against  the  estate.  Cotter  v.  Quinlan, 
2  Dem.  29,  Spring,  Surr. 

Delay  of  an  executor,  etc.,  to  make  ob- 
jection to  a  claim  will  not  preclude  him 
from  setting  up  the  statute  of  limitations 
on  the  reference.  Bucklin  v.  Chapin,  1 
Laos.  443. 

The  fact  that  the  defendant  had  on  Oct. 
22,  1883,  served  on  plaintiff  a  written  no- 


tice that  she  disputed  and  rejected  a  writ- 
ten claim  against  the  estate,  presented  by 
him,  and  that  no  negotiations  were  had  be- 
tween the  parties  in  relation  thereto  until 
March  2,  1885.  when  the  parties  entered 
into  a  written  agreement,  in  form  as  pro- 
vided by  the  statute,  to  refer  the  same, 
which  was  approved  by  the  surrogate,  and 
that,  on  March  5.  an  order  was  entered  in 
the  supreme  court  referring  the  matter,  in 
pursuance  of  that  agreement,  to  a  referee, 
.  did  not  prevent  the  executrix  from  inter- 
posing ha  a  defense  the  short  statute. 
Flynn  v.  Diefendorf,  51  Hun  194;  21  State 
Rep.  563. 

A  proceeding  by  reference  under  the  stat- 
ute to  determine  a  disputed  claim  against 
the  estate  of  a  decedent  is  a  special  pro- 
ceeding and  not  an  action  and  the  provisions 
of  the  Code  in  regard  to  amendments  of 
pleadings  do  not  apply  to  such  proceeding. 
Mowell  v.  Van  Buren,  77  Hun  569 ;  28  N.  Y. 
Supp.  1035;  60  State  Rep.  514:  sed  quspre 
now. 

The  referee  may  permit  the  claimant  to 
withdraw  a  portion  of  his  claim.  So  held, 
where  the  item  withdrawn  charged  the  es- 
tate with  $37,998.98  and  credited  it  with 
$4,506.96.  Eldred  v.  Eames,  17  State  Rep. 
911;  48  Hun  253. 

Upon  the  trial  the  referee  refused  to  re- 
quire plaintiff  to  furnish  a  bill  of  particu- 
lars. Held,  ( 1 )  that  this  was  a  matter  of 
discretion,  and.  in  the  absence  of  an  abuse 
of  discretion,  not  reviewable;  (2)  that  de- 
fendants, when  the  claim  was  presented, 
could  have  required  it  to  be  made  more 
precise  and  particular  before  accepting  or 
rejecting  it.     Matter  of  Weller,  4  Hun  195. 

After  a  contested  claim  has  been  submit- 
ted, and  the  parties  have  separated,  it  is 
too  late  for  one  of  the  parties  to  withdraw 
his  claim.  Clowes  v.  Van  Antwerp,  4  Barb. 
416,  aftVd  6  N.  Y.  466. 

It  was  held,  that  the  provision  of  2  R.  S. 
89,  §  37,  which  declared  that  "the  same  pro- 
ceedings shall  be  had  in  all  respects  .... 
as  if  the  reference  had  been  made  in  an  ac- 
tion," authorizes  the  issuing  of  a  commission 
to  take  testimony  out  of  the  State.  Pad- 
dock v.  Kirkham,  102  N.  Y.  597,  affi'g  38 
Hun  376. 

Plaintiff  is  not  required  in  the  first  in- 
stance to  do  more  than  produce  the  note. 
He  need  not  prove  promise,  consideration, 
etc.     Foote  v.  Valentine,  48  Hun  475. 

Pending  the  reference  the  court  may,  on 
motion,  order  other  necessary  parties  to  be 
brought  in.  Mowrv  v.  Peet,  7  Abb.  N.  C. 
195,  Brady,  J. 

Where  a  claim  against  a  decedent's  es- 
tate referred  by  consent  is  for  a  certain  sum 
of  money  loaned  at  various  times,  the  ref- 
eree cannot  allow  a  part  of  the  claim  as 
money  received  by  decedent  from  the  claim- 
ant for  investment.  Mowell  v.  Van  Buren, 
28  X.  Y.  Supp.  1035;  77  Hun  569;  60 
State  Rep.  514. 

Proof  on  reference. — Public  policy  re- 
quires that  claims  against  the  estates  of 
dead  men  should  be  established  by  very  sat- 
isfactory evidence.    Mattel*  of  Van  Slooten 
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v.  Wheeler,  55  State  Rep.  554;  140  N.  Y. 
624,  rev'g  50  State  Rep.  873;  O'Neill  v. 
Barry,  20  App.  Div.  121;  46  N.  E.  752; 
Hughes  v.  Davenport,  1  App.  Div.  182;  37 
N.  Y.  Supp.  243;  Wheeler  v.  Eastwood,  88 
Hun  160;  34  N.  Y.  Supp.  513;  Matter  of 
Humfreville,  6  App.  Div.  535;  39  N.  Y. 
Supp.  550;  Steitz  v.  Priddis,  81  Hun  229; 
30  N.  Y.  Supp.  762;  Ellis  v.  Filon,  85  Hun 
485;  33  N.  Y.  Supp.  138;  Dorroan  v.  Gannon, 
4  App.  Div.  458;  38  N.  Y.  Supp.  659;  Yates 
v.  Root,  4  App.  Div.  439;  38  N.  Y.  Supp. 
663;  Winne  v.  Hills,  91  Hun  89;  36  N.  Y. 
Supp.  683. 

A  claim  which  was  never  presented  to  de- 
cedent in  his  lifetime  must  be  established 
by  satisfactory  proof,  and  it  is  error  to  al- 
low it  in  an  action  against  the  executor,  on 
the  probabilities  of  plaintiff's  case.  Row- 
land v.  Howard,  26  N.  Y.  Supp.  1018;  56 
State  Rep.  722. 

Claims  withheld  during  the  life  of  an 
alleged  debtor,  and  sought  to  be  enforced 
after  his  death,  are  always  to  be  carefully 
scrutinized,  and  only  admitted  upon  satis- 
factory proof.  Where  it  appears  that  there 
was  a  subsequent  dealing  in  which  the  pre- 
tended creditor  was  a  debtor,  and  did  not 
present  his  claim  in  diminution  of  the  debt, 
distinct  and  definite  proof  will  be  required, 
and  the  clearest  indications  of  honesty  and 
fairness.     Kearney  v.  McKean,  85  N.  Y.  136. 

Where  a  claim  was  presented  to  an  exec- 
utor which  was  rejected  by  him,  and  a  ref- 
erence was  made  by  mutual  consent, — 
Held,  that  it  was  not  necessary  on  the  refer- 
ence to  prove  a  formal  demand  of  payment 
before  the  beginning  of  the  action.  A  re- 
port of  the  referee  finding  facts  taking  the 
claim  out  of  the  influence  of  the  statute  of 
limitations,  sustained  in  the  absence  of  a 
preponderance  of  evidence  on  that  point  in 
favor  of  defendant.  Parke  v.  Wait,  7  Week. 
Dig.   179. 

Defendant's  testator,  as  the  special  guard- 
ian of  plaintiff,  had  received  the  proceeds 
of  real  estate  sold,  in  pursuance  of  an  or- 
der of  the  court,  and  had  been  directed  to 
invest  the  same  and  apply  the  income  to 
the  maintenance  and  education  of  the  infant. 
The  testator  died  in  1880,  and  defendant 
qualified  as  his  executor.  Plaintiff  came  of 
age  in  February,  1881,  and  presented  a  claim 
in  the  usual  form  against  defendant,  as  ex- 
ecutor, which  was,  upon  the  usual  stipula- 
tion, sent  to  a  referee.  It  was  shown  that 
the  special  guardian  had  never  made  or  filed 
any  report  or  account,  and  that,  so  far  as 
plaintiff  knew,  he  had  never  applied  any 
part  of  the  income  to  her  support,  or  paid 
over  any  part  of  the  principal,  or  been  re- 
lieved from  his  trust.  The  referee  dismissed 
the  claim  upon  the  ground  that,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  was 
not  to  be  presumed  that  the  testator  had 
failed  to  invest  the  funds,  or  that  he  had 
converted  any  portion  thereof  to  his  own 
use.  Held,  that  this  was  error;  that  the 
referee  should  have  taken  and  stated  the  ac- 
count of  the  special  guardian,  and  that  the 
balance  found  to  be  due  to  plaintiff  should 


have  been  allowed  as  a  claim  against  the  de- 
fendant.   Skidmore  v.  Post,  32  Hun  54. 

Powers  of  referee. — The  following  de- 
cisions were  made  before  the  amendment  of 
1893: 

The  statute  is  broad  enough  to  authorise 
the  referee  to  determine  whether  a  creditor 
is  entitled  to  share  with  the  individual  cred- 
itors of  deceased  or  whether  the  claim  is 
one  which  must  await  the  payment  in  full 
of  partnership  debts  before  it  is  entitled  to 
payment  out  of  the  assets.  Matter  of  Gray, 
6  State  Rep.  97;  42  Hun  411,  affi'd  111  N. 
Y.  404. 

All  that  the  referee  can  properly  do  is 
to  pass  upon  the  amount  and  validity  of 
the  claim;  that  is,  of  a  claim  to  be  paid  by 
the  administrator  in  the  court  of  adminis- 
tration. He  cannot  decree  a  specific  per- 
formance of  a  contract,  as  if  the  reference 
were  an  action  in  equity.  Myers  v.  Cronk, 
45  Hun  401. 

On  a  reference  of  a  claim  for  the  pro- 
ceeds of  a  certain  bond,  it  appeared  that  it 
had  been  purchased  with  the  funds  of  a 
partnership  composed  of  plaintiff,  deceased, 
and  a  third  person,  and  that  there  had  been 
no  settlement  of  the  partnership  affairs. 
Held,  that  the  claim  was  properly  dis- 
missed; that  the  surrogate  might  liquidate 
and  adjust  the  claim  out  of  the  estate,  but 
in  any  such  proceeding  the  other  partner 
would  be  a  necessary  and  indispensable 
party.  Arnold  v.  Arnold,  90  N.  Y.  580,  afiVg 
11  Week.  Dig.  227. 

Neither  the  referee  nor  the  court  has 
power  to  render  an  affirmative  judgment 
against  the  claimant  upon  a  counterclaim  in 
favor  of  the  personal  representatives;  they 
can  only  avail  themselves  of  a  set-off  or 
counterclaim  to  the  extent  necessary  to  ex- 
tinguish the  demand  of  the  claimant.  Mow- 
ry  v.  Peet,  88  N.  Y.  453,  rev'g  13  Week.  Dig. 
16. 

As  to  whether  they  can  divide  their  claim 
by  so  setting  off  a  part  and  bringing  an  ac- 
tion for  the  residue,  quaere.  So,  also,  qmere 
as  to  the  effect  of  a  judgment  in  favor  of 
the  claimant  if  the  counterclaim  is  with- 
held or  withdrawn,  and  afterwards  an  ac- 
tion brought  thereon.    lb. 

It  seems,  that  where  a  demand  exists  in 
favor  of  the  estate  against  the  claimant  ex- 
ceeding his  claim,  the  proper  course  is  for 
the  personal  representatives  to  bring  an  ac- 
tion, or  to  put  the  claimant  to  an  action, 
lb. 

Where  a  referee  reports  that  the  claim 
is  wholly  unfounded,  the  court  may,  on  the 
application  of  the  executor,  direct  the  ref- 
eree to  report  upon  any  claim  in  favor  of 
the  estate  and  against  the  claimant.  Mat- 
ter of  Hendrickson  v.  Dickson,  19  Hun  290. 

On  the  hearing  before  a  referee  of  a 
claim  for  improvements  on  decedent's  land, 
it  appeared  that  the  real  claim  was  on  de- 
cedent's promise  to  compensate  plaintiff  for 
the  improvements  if  he  would  surrender  pos- 
session of  the  land.  Held,  that  a  finding 
in  favor  of  plaintiff  could  not  be  sustained, 
as  a  referee  is  restricted  to  the  precise  clainr 


§2718  '       DBOEd't   BSTATBS:    REFERRING   CLAIMS   AGAINST. 

c  18,  t.  4,  a.  1  7 


4288 


presented    to    the    executor.    Roulston    v 
Roulston,  26  N.  Y.  Supp.  667,  Russell,  J. 

Report  and  Judgment. — The  following 
decisions  were  made  before  the  amendment 
of  1893 : 

If  the  report  is  in  the  executor's  favor, 
it  is  irregular  to  enter  judgment  without 
an  application  to  the  court.  Radley  v.  Fish- 
er, 24  How.  404. 

The  proofs  made  by  the  parties  are  to 
be  looked  into  for  the  grounds  of  recovery 
or  defense,  as  there  are  no  pleadings.  Ray- 
nor  v.  Laux,  28  Hun  35. 

The  report  upon  a  reference  ordered  by 
the  surrogate  is  a  verdict.  Burhans  v.  Bur- 
hans,  10  Wend.  601. 

Where,  upon  a  motion  to  confirm  the  re- 
port, the  moving  papers  show  incontrovert- 
ibly  a  claim  of  a  nature  not  referable,  de- 
fendant may  oppose  the  motion  without  mak- 
ing a  case.  Godding  v.  Porter,  17  Abb.  374, 
Balcom,  J. 

The  court  has  no  power  to  order  judg- 
ment against  the  report  of  the  referee.  Coe 
v.  Coe,  14  Abb.  86;  37  Barb.  232,  Allen,  J. 
It  must  be  confirmed,  and  judgment  ordered, 
or  it  must  be  set  aside,  in  which  case  there 
must  be  a  new  trial.    lb. 

A  motion  to  set  aside  the  report  is  not 
too  late  after  entry  of  judgment  on  the  re- 
port, but  it  must  first  be  made  at  Special 
Term.  Matter  of  Schreyer  v.  Holborrow,  63 
How.  228. 

Where  a  claim  for  "services  in  aiding  in 
the  care  and  protection"  of  an  estate  was 
presented  to  an  administrator  and  by  con- 
sent referred,  pursuant  to  Rev.  Stat.,  Held, 
that  the  referee  exceeded  his  discretion  in 
allowing  for  services  rendered  as  an  attor- 
ney; that  such  matters  were  not  referred  to 
him,  and  the  judgment  should  be  reduced  by 
the  amount  so  allowed;  that  services  ren- 
dered by  reason  of  a  special  relation  would 
naturally  be  the  subject  of  a  distinct  and 
specific  statement.  Townsend  v.  N.  Y.  L. 
Ins.  Co.,  4  Civ.  Proc.  398,  Ct.  of  App. 

Where  a  reference  has  been  had,  and  the 
report  has  been  confirmed  on  motion  and 
judgment  has  been  entered  for  the  claimant, 
a  motion  for  a  new  trial  may  be  made  at 
Special  Term,  on  behalf  of  decedent's  estate, 
upon  a  case  and  exceptions,  and  from  an  or- 
der denying  such  motion  an  appeal  lies. 
Eighmie  v.  Strong,  49  Hun  16;  17  State 
Rep.  216. 

Semble,  that  it  is  the  more  general  prac- 
tice to  make  such  motion  for  a  new  trial 
at  the  time  that  the  motion  is  made  to  con- 
firm the  report.    lb. 

A  clain.  presented  to  the  administrator 
of  one  6.,  by  appellant,  who  had  indorsed 
and  become  surety  upon  paper  made  by  G. 
and  !#.,  having  been  rejected  by  him,  was 
referred  by  consent.  The  paper  was  used  in 
a  business  which  G.  and  L.  were  carrying 
on  as  partners.  The  referee  reported  that 
the  claim  was  a  claim  against  the  estate  of 
G.,  and  was  to  be  paid  with  the  other  in- 
dividual debts  of  the  deceased.  This  report 
was  confirmed  by  this  court.  Upon  the  final 
settlement  of  the  estate  a  decree-  was  en- 


tered directing  that  the  individual  creditors 
were  entitled  to  be  first  paid  in  full,  and 
that  the  balance  should  be  divided  among 
the  partnership  claimants,  among  which  lat- 
ter was  included  the  appellant.  Held,  that 
the  decree  should  be  reversed,  as  the  report 
of  the  referee,  having  been  confirmed  by 
this  court,  was  binding  upon  the  parties  and 
the  surrogate  and  could  only  be  reviewed 
by  an  appeal.  Matter  of  Gray,  6  State  Rep. 
97;  42  Hun  411,  aftVd  111  N.  Y.  404. 

A  judgment  recovered  on  such  reference 
does  not  render  the  claim  of  the  creditor  a 
judgment  debt,  as  to  the  grantee  or  heirs- 
at-law  of  the  intestate,  nor  does  it  preclude 
the  heirs-at-law  from  interposing  the  stat- 
ute of  limitations  to  the  claims  upon  which 
it  was  recovered.  Sharpe  v.  Freeman,  45 
N.  Y.  802,  affi'g  2  Lans.  171. 

A  claim  was  presented  to  the  administra- 
tor of  an  estate  for  money  lent  to  the  de- 
cedent in  the  amount  of  $5,000.  The  claim 
was  verified  in  the  usual  manner  and  was 
rejected,  and  was  thereafter  referred  un- 
der the  statute.  Upon  the  trial  the  referee 
found  that  the  defendant's  intestate  had  re- 
ceived money  from  plaintiff  for  the  purpose 
of  investment  for  her  in  the  amount  of 
$3,000,  and  that  plaintiff  had  lent  defend- 
ant's intestate  the  sum  of  $2,000,  and  judg- 
ment was  rendered  in  favor  of  plaintiff  for 
$5,000. — Held,  that  the  judgment  for  plain- 
tiff, as  to  the  $3,000  deposited  with  dece- 
dent for  investment,  was  improper.  Mowell 
v.  Van  Buren,  77  Hun  569;  28  N.  Y.  Supp. 
1035;  60  State  Rep.  514. 

New  referee. — A  consent  to  a  reference 
of  a  claim  against  a  decedent's  estate  is 
a  waiver  of  trial  by  jury,  and  after  a  ref- 
erence by  consent  the  proceeding  may  be 
treated  in  the  same  manner  as  a  case  in 
which  the  court  could  direct  a  reference 
without  consent,  and  upon  setting  aside  the 
report  the  court  may  appoint  a  new  one  in 
his  place.  Adams  v.  Brady,  50  State  Rep. 
848. 

On  a  refusal  by  the  referee  to  proceed 
the  parties  are  relegated  to  their  original 
status,  and  have  the  right  to  consent  to  a 
new  referee  or  be  heard  by  a  jury.  In  such 
a  case,  on  motion  to  dismiss  for  want  of 
prosecution,  the  court  has  no  power,  against 
the  wish  of  some  of  the  parties,  to  vacate 
the  former  order  of  reference,  appoint  a 
new  referee  and  direct  that  on  the  nearing 
the  proofs  and  testimony  taken  before  the 
former  referee  shall  be  received  and  con- 
sidered as  if  taken  before  the  referee  so 
appointed.  Lecocq  v.  Pottier,  48  State  Rep. 
858;  65  Hun  598. 

Appeal  and  new  trial. — Where  a  claim 
against  a  decedent's  estate  consisted  of  two 
items,  one  of  $797  for  rent  and  the  other  for 
$1,188  on  a  draft  for  insurance  money,  and 
the  surrogate  made  a  decree  allowing  the 
claim  at  $679,  but  it  did  not  appear  how 
the  amount  was  made  up,  and  the  claimant 
appealed  from  that  part  of  the  decree  which 
established  her  claim  at  $679,  and  from 
"each  and  every  part  of  said  decree  which 
disallows  her  claim  for  a  draft  of  $1,188," 
and  the  part  of  the  decree  appealed  from 
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was  reversed  and  a  new  trial  granted, — 
Held,  that  the  whole  claim,  and  not  the 
item  for  $1,188  only,  was  open  for  proof 
on  the  new  trial.  Matter  of  Bronson,  67 
Hun  237;  50  State  Rep.  775. 

Where  a  party  desires  to  review  the  rul- 
ings upon  evidence,  and  the  question 
whether  the  evidence  sustained  the  find- 
ings of  fact,  the  proper  method  is  to  make 
a  motion  for  a  new  trial  upon  a  case  and 
exceptions  Such  a  motion  may  be  made 
within  a  reasonable  time  after  judgment. 
A  delav  from  March  to  December  was  not 
unreasonable.  Baumann  v.  Moselev,  63  Hun 
402;  45  State  Rep.  344;  18  N.  Y.  Supp.  564. 

Where  the  claim  has  been  amended  with- 
out opposition  and  no  appeal  was  taken  from 
the  order,  but  the  parties  proceeded  to  trial 
on  the  claim  as  amended,  it  is  too  late  to 
object  to  the  amendment  on  appeal  from  the 
referee's  decision.  Bradley  v.  Bradley,  48 
State  Rep.   490. 

Discontinuance.  —  The  proceeding  can- 
not be  discontinued  except  upon  payment  of 
costs.  Where  the  decision  of  the  referee  in 
favor   of  the   claimant  has   been   set  aside 


by  the  court,  findings  of  the  referee  are  not 
available  for  the  purposes  of  a  motion 
to  discontinue  without  costs,  as  they  must  be 
deemed  to  have  gone  for  naught  by  reason 
of  the  action  of  the  court.  Clossey  v.  Avers, 
44   State  Rep.  53. 

A  claim  upon  a  justice's  judgment  was 
referred,  but  no  evidence  thereof  was  given 
except  the  transcript  filed  in  the  county 
clerk's  office.  Judgment  in  plaintiff's  favor 
was  reversed  by  General  Term  on  the  ground 
that  the  justice's  jurisdiction  should  have 
been  affirmatively  prove<\  The  court  of  ap- 
peals, in  another  case,  having  rendered  a  de- 
cision which  upheld  the  holding  of  General 
Term  on  this  question,  plaintiff  moved  to 
discontinue,  which  was  granted  on  condi- 
tion of  payment  of  costs  of  appeal  and  the 
fees  of  the  new  referee.  Held,  error;  that 
the  proceeding  was  not  within  the  exception 
to  the  rule  that  plaintiff  should  be  re- 
quired to  pay  all  costs  which  have  accrued 
as  a  condition  of  discontinuing  the  action. 
Agar  v.  Tibbetts,  30  State  Rep.  456;  9  N.  Y. 
Supp.  591;   18  Civ.  Proc  338;  56  Hun  272. 


§  2718a.     [Added,  1904.]     Citation  to  present  claims. 

Upon  the  petition  of  an  executor  or  administrator,  after  notice  of  publication  to 
creditors  to  present  claims  has  been  completed,  a  citation  may  be  issued  against 
any  claimant  directing  him  to  present  his  claim  to  the  surrogate  for  determination 
at  a  date  not  less  than  three  months  from  the  service  of  the  citation  upon  him. 
If  he  shall  not  have  commenced  an  action  against  the  petitioner  upon  his  claim 
prior  to  the  return  day,  the  claim  shall  be  deemed  forever  barred  unless  on  the 
return  day  he  shall  consent  to  its  determination  by  the  surrogate,  in  which  case  it 
shall  be  so  determined.  The  word  claimant  within  the  meaning  of  this  section 
shall  be  deemed  to  include  every  person  claiming  to  be  a  creditor  of  the  estate  or 
claiming  a  right  in  or  lien  upon  any  personal  property  in  the  custody  of  the 
petitioner  or  any  claim  against  the  petitioner  by  reason  of  any  act  of  his  in  the 
administration  of  the  estate,  or  in  his  representative  capacity. 

Added  L.  1904,  c.  386. 

§  2719.     TAm'd,  1893.]     Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence  to  pay  the  debts 
of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United  States. 

2.  Taxes  assessed  on  the  property  of  the  deceased  previous  to  his  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  deceased  according  to 
the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and  unliquidated 
demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over  other  debts  of  the 
same  class,  except  those  specified  in  the  third  class.  A  debt  due  and  payable  shall 
not  be  entitled  to  a  preference  over  debts  not  due.  The  commencement  of  a  suit 
for  the  recovery  of  a  debt  or  the  obtaining  a  judgment  thereon  against  the  execu- 
tor or  administrator  shall  not  entitle  such  debt  to  preference  over  others  of  the 
same  ctass.  Debts  not  due  may  be  paid  according  to  the  class  to  which  they 
belong,  after  deducting  a  rebate  of  lepral  interest  on  the  sum  paid  for  the  unex- 
pired term  of  credit  without  interest.  An  executor  or  administrator  shall  not 
satisfy  his  own  debt  or  claim  out  of  the  property  of  the  deceased  until  proved 
to  and  allowed  by  the  surrogate;  and  it  shall  not  have  preference  over  others  of 
the  same  class.     Preference  may  be  given  by  the  surrogate  to  rents  due  or  accru- 
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ing  on  leases  held  by  the  testator  or  intestate  at  the  time  of  his  death,  over  debts 
of  the  fourth  class,  if  it  appear  to  his  satisfaction  that  such  preference  will 
benefit  the  estate  of  the  testator  or  intestate.  The  surrogate  may  authorize  the 
executor  or  administrator  to  compromise  or  compound  a  debt  or  claim,  on  appli- 
cation, and  for  good  and  sufficient  cause  shown,  and  to  sell  at  public  auction  on 
such  notice  as  the  surrogate  prescribes,  any  uncollectible,  stale  or  doubtful  debt 
or  claim  belonging  to  the  estate;  but  any  party  interested  in  the  final  settlement 
of  the  estate  may  show  on  such  settlement  that  such  debt  or  claim  was  fraudu- 
lently or  negligently  compromised  or  compounded. 

2  R.  S.  87,  88,  §§  27,  28,  29,  30,  33;  L.  1847,  c.  80;  L.  1888,  c.  571.     Am'd  L.  1893, 
c.  686.     Replaces  a  section  as  to  payment  of  legacies. 


Payment  of  debts—General  rules  and 
principles. — A  paper,  in  the  handwriting 
of  decedent,  and  signed  by  him,  never  de- 
livered, nor  made  known  to  his  wife,  the  ad- 
ministratrix and  claimant,  entitled  ''Liabil- 
ities and  Assets  of  William  Hamilton,"  and 
stating  at  the  end  "I  owe  Mrs.  Hamilton 
for  housekeep  for  seventeen  years,  at  $1,500 
per  year,  the  amount  of  time  I  have  been  in 
business,  which  amounts  to  $25,500,"  dece- 
dent having  lived  with  her  in  her  boarding 
house  before  he  married  her  and  she  there- 
after supporting  him  till  his  death,  and  he 
having  executed  the  paper,  when  he  was  in 
business  difficulties, — Held,  not  to  support  a 
claim  therefor.  Matter  of  Hamilton,  34 
Misc.  607 ;  70  X.  Y.  Supp.  426,  Surr.  Ct. 

A  memorandum  signed  by  a  decedent  and 
found  among  his  papers  directing  his  exec- 
utors to  pay  $500  to  a  person  named.  "I 
owe  him  that.  He  is  my  old  friend,  and 
may  be  too  modest  to  put  in  a  claim,"  sup- 
plemented by  evidence  to  the  effect  that  de- 
ceased was  an  invalid,  that  the  claimant 
frequently  visited  him  and  at  times  attended 
to  his  affairs,  but  not  showing  any  specific 
act  of  service, — Held,  sufficient  to  support 
a  recovery.  Kellogg  v.  Ogden,  27  App.  Div. 
214;  50  N.  Y.  Supp.  650;  see  also  a  nearly 
identical  case,  Gallagher  v.  Brewster,  153  N. 
Y.  364;   47  N.  E.  450. 

Executors  may  lawfully  pay  out  of  an 
estate  the  amount  due  on  a  contract  for 
the  purchase  of  land  executed  by  the  testa- 
tor, which  land  has  been  devised  by  him. 
Matter  of  Davis,  43  App.  Div.  331 ;  60  N.  Y. 
Supp.  315. 

The  surrogate  has  jurisdiction  of  an  ap- 
plication by  an  administrator  to  establish 
a  claim  in  his  own  favor  against  his  intes- 
tate's estate.  Marcel  1  us'  Estate,  165  X.  Y. 
70;  58  N.  E.  796. 

Failure  to  reject,  does  not  amount  to  ad- 
mission of  claim.  Matter  of  Doran,  38  N. 
N.  Supp.  544;  2  N.  Y.  Ann.  Cas.  40,  Surr. 

a.  ' 

Under  §  2719,  providing  that  taxes  as- 
sesstnl  upon  the  property  of  a  deceased  previ- 
ous to  his  death  shall  be  paid  next  in  order 
to  debts  due  United  States  and  before  all 
other  debts,  the  devisee  of  real  estate  is  en- 
titled to  have  such  taxes  paid  out  of  the 
personalty  and  his  land  relieved  from  the 
burden.  Re  Gill,  92  N.  E.  390;  199  N.  Y. 
155. 

A  judgment-creditor  is  entitled  to  pay- 
ment before  general  creditors.  Bergmann  v. 
Lord,  194  N.  Y.  70;  86  N.  E.  828. 


Where  the  claim  of  a  judgment-creditor 
against  a  testator  was  not  paid  by  the  ex- 
ecutor, though  presented,  and  the  legacies 
were  by  agreement  between  the  legatees  and 
executor  not  paid  to  the  legatees,  but  were 
placed  in  trust  for  them,  the  creditor  might 
follow  such  fund  and  impress  it  with  the 
lien  of  his  judgment.  City  of  New  York 
v.  U.  S.  Trust  Co.,  78  App.  Div.  366;  79 
N.  Y.  Supp.  1010. 

That  a  judgment  for  attorney's  services 
had  been  ordered  against  an  administratrix 
does  not  entitle  the  judgment-creditor  to  any 
preference  over  creditors  owning  debts 
against  the  estate  of  the  same  class  not 
reduced  to  judgment,  as  provided  by  S  2719. 
Sartorelli  v.  Ezagni,  64  Misc.  115;  118  N. 
Y.  Supp.  46. 

Taxes  on  land  in  the  city  of  New  York, 
accruing  before  a  testators  death,  being 
a  lien  on  the  particular  property,  and  not 
a  personal  charge  against  the  owner,  can- 
not be  paid  out  of  the  personalty,  as  debts 
of  the  decedent.  Re  Goodheart's  Estate,  40 
Misc.  322;  81  N.  Y.  Supp.  1030. 

A  resident  of  New  York  City  died  after 
the  record  of  the  assessed  valuation  and  aft- 
er the  time  for  application  to  revise  and 
cancel  the  same  nad  expired  under  the 
amended  charter  of  the  city.  The  board  of 
taxes  and  assessments  had  not  at  the  time 
delivered  to  the  board  of  aldermen  the  as- 
sessment rolls,  and  the  taxes  had  not  at 
the  time  been  extended.  Held,  that  the  ex- 
ecutors were  entitled  to  a  deduction  of  such 
taxes  on  a  transfer  tax  appraisal  of  the 
estate;  they  being  debts  which  the  executors 
were  liable  for,  under  §  2719.  Re  Hoffman's 
Estate,  42  Misc.  90;  85  N.  Y.  Supp.   1082. 

Payment  by  an  executor  of  a  claim  pre- 
sented by  his  co-executor,  amounting  to 
nearly  $40,000,  which  had  not  been  allowed 
under  §  2719,  and  which  he  should  have  op- 
posed, because  barred  by  the  statute  of  lim- 
itations, was  unwarranted.  Re  Burr,  48 
Misc.  56;  96  N.  Y.  Supp.  225. 

In  the  case  of  the  death  of  an  insolvent 
debtor,  the  law  contemplates  equality  in  the 
distribution  of  the  proceeds  of  his  estate 
among  his  creditors.  A  creditor  who  seeks 
more  than  his  pro  rata  share  of  the  debtor's 
property  under  such  circumstances  seeks 
that  which  does  not  belong  to  him,  and 
makes  the  other  creditors  poor  in  proportion. 
To  insist  upon  full  payment  from  an  in- 
solvent estate  is  dishonest,-  if  the  party  thus 
insisting  is  aware  of  the  insolvency.  Hence, 
whether  the  overpaid  creditor  shares  the  er- 
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roneous  belief  of  the  administrator  that  the 
estate  is  solvent,  or  is  acquainted  with  its 
true  condition,  he  is  equally  obligated  to  re- 
turn the  surplus  he  has  received  over  the 
dividend  to  which  he  was  entitled  when  it 
has  become  judicially  ascertained  that  the 
estate  is  not  large  enough  to  pay  all  the 
debts  in  full;  for  in  the  first  case  both 
parties  act  under  a  mutual  mistake  of  fact, 
and  in  the  second  case  there  is  a  wrongful 
intent  on  one  side  and  a  mistake  on  the 
other.  Woodruff  v.  Claflin  Co.,  198  N.  Y. 
470;  01  N.  E.  1103. 

Notice  to  an  agent  employed  by  the  claim- 
ant to  present  his  claim  against  an  estate, 
of  the  rejection  of  the  claim,  is  sufficient 
to  set  the  six  months  statute  of  limitations 
running  against  it,  though  the  fact  of  re- 
jection was  not  communicated  to  the  claim- 
ant by  the  agent.  Gardner  v.  Pitcher,  109 
App.  Div.  106;  95  N.  Y.  Supp.  678. 

An  oral  rejection  is  sufficient.    lb. 

Failure  of  the  executor  to  signify  his 
acceptance  or  rejection  of  a  claim  presented 
against  the  estate,  before  the  filing  of  his 
account  in  which  it  was  marked  as.  dis- 
puted,— Held,  not  to  warrant  a  finding  that 
it  had  never  been  rejected  and  therefore  al- 
lowing it.  Matter  of  Jacobs,  109  App.  Div. 
293;   96  N.  Y.  Supp.  133. 

Where  a  claim  was  presented  to  an  exec- 
utor and  rejected,  and  action  was  not 
brought  thereon  for  over  eight  months  after 
the  rejection, — Held,  that  the  action  was 
barred  by  the  short  limitation  fixed  by  § 
1822.  Hummel  v.  Hurd,  112  App.  Div.  547; 
98  N.  Y.  Supp.  801. 

A  claimant  against  a  decedent's  estate 
who  has  stipulated  that  his  rejected  claim 
be  determined  by  the  surrogate  on  the  final 
accounting  cannot  bring  an  action  on  the 
claim  after  the  six  months  statute  of  limita- 
tions has  expired  since  the  rejection  of  the 
claim.  Clark  v.  Scoville,  111  App.  Div.  35; 
97  N.  Y.  Supp.  1117. 

It  seems  tnat  such  claimant  can  require 
an  accounting  under  §  2727.     lb. 

Negotiations  with  tne  executors  concern- 
ing a  demand  against  the  estate  in  their 
charge, — Held,  not  equivalent  to  the  statu- 
tory presentation  of  tne  claim.  Cornwell  v. 
Sheldon,  134  App.  Div.  58;  118  N.  Y.  Supp. 
707. 

There  being  no  pleadings  on  a  reference 
under  §  2718,  of  a  claim  against  an  estate 
rejected  by  an  executor  or  administrator, 
judgment  should  be  for  the  plaintiff  when 
the  evidence  adduced  in  support  of  the  claim 
shows  a  liability  of  the  decedent  to  the 
plaintiff.  Klein  v.  Runk,  130  App.  Div. 
474;  114  N.  Y.  Supp.  1062. 

To  entitle  an  executor  or  administrator 
to  the  benefit  of  the  short  statute  of  lim- 
itations, the  representative  of  the  estate 
must,  in  all  essentials,  comply  with  the 
statute  creating  the  bar.  Neither  the  stat- 
ute nor  the  acts  of  executors  or  administra- 
tors under  it  are  to  receive  a  liberal  inter- 
pretation or  to  be  extended  by  implication, 
and  the  rejection  of  the  claim  must  have 
been  absolute  and  unequivocal  after  publi- 
cation of  notice  by  the  executor  and  the  pre- 


sentation of  the  claim  in  writing.  Matter 
of  Scheetz,  62  Misc.  166;  116  X.  T.  Supp. 
428. 

On  a  reference  of  a  disputed  claim  against 
an  estate  for  legal  services  filed  jointly  by 
two  lawyers,  one  of  whom  was  employed  by 
the  other  without  authority  from  tne  dece- 
dent and  in  whose  behalf  no  claim  wai 
made  or  evidence  presented  at  the  trial, 
judgment  should  be  given  not  for  both 
claimants,  but  for  the  one  whose  claim  was 
established.  Jackson  v.  Byrne,  130  App. 
Div.  364;   114  N.  Y.  Supp.  888. 

Interest  on  an  unliquidated  claim  against 
an  estate,  disputed  and  established  before  a* 
referee,  is  allowable  only  from  the  date  of 
its  presentment  and  not  from  the  death  of 
the  intestate  or  testator.    lb. 

An  answer  of  the  administrator  Betting 
up  insufficient  assets  to  meet  the  petitioner's 
demand  as  a  judgment-creditor  does  not  jus- 
tify the  dismissal  of  the  petition,  but  an  al- 
legation of  the  discharge  of  the  decedent  in 
bankruptcy  raises  an  issue  that  a  surrogate 
may  not  try.  Matter  of  Peterson,  02  Misc. 
161;   116  N.  Y.  Supp.  286. 

Where  a  decedent  nad  obtained  an  accom- 
modation note  from  the  plaintiff  which  he 
agreed,  in  writing,  to  pay  and  protest  at 
maturity,  and  when  it  became  due  made  a 
payment  on  account  and  got  a  new  note,  by 
discounting  which  he  took  up  the  first  one, 
and  after  his  death  his  administratrix  came 
into  possession  of  the  second  note  by  taking 
up  and  paying  the  loan  and  transferred  it 
to  a  third  person  who  collected  it  at  the 
bank  where  it  was  made  payable,  the  maker 
against  whom  the  bank  paying  the  note  had 
charged  the  payment  can  recover  from  the 
estate,  not  on  the  note  but  from  the  dece- 
dent's  express   promise   to   pay.     Klein    v. 
Runk,  130  App.  Div.  474;   114  N.  Y.  Supp. 
1062. 

In  an  action  on  notes  by  assignees  of 
the  payee's  executor  against  the  maker's  ad- 
ministrator, the  defense  being  payment,— 
Held,  that  although  the  burden  of  proof  oi 
the  main  issue  remained  with  the  plaintif 
throughout  the  trial  the  burden  of  provin 
payment  was  on  the  defendant,  and  that  i 
was  not  met  by  the  production  of  check 
drawn  by  the  maker  to  the  payee's  ord< 
not  corresponding  in  date  to  the  due  dal 
of  the  notes.  Lynch  v.  Lyons,  131  App.  Di 
120;  115  N.  Y.  Supp.  227. 

In  an  action  against  executors  for  boa; 
and  lodging  furnished  their  decedent  f re 
1896  to  1901,  the  plaintiff's  case  rested 
the  testimony  of  his  wife,  her  sister,  a 
a  servant,  and  it  appeared  from  the  e 
dence  that  the  plaintiff  borrowed  money  f  r< 
the  decedent  frequently  after  1901,  that 
account  was  stated  between  them  in  11 
showing  that  plaintiff  owed  decedent  a  1 
ance  for  which  a  mortgage  was  given,  i 
that  in  1902  decedent  gave  the  plaintiff's  \p 
a  farm. — Held,  reversing  judgment  for 
plaintiff,  that  claims  against  decedent's 
tates  resting  on  oral  proof  must  be  es 
lished  by  the  clear  and  convincing  evid 
of  disinterested  and  unbiased 
that  a  nonsuit  should  have 
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Dueeer  v.  Meyer,   129  App.  Div.  598;   114 
X.  Y.  Supp.  64. 

The  legal  presumption  that  the  support 
and  care  furnished  by  a  son  to  his  mother 
are  gratuitous  in  the  absence  of  an  agree- 
ment to  pay  for  them  is  not  overcome  by 
evidence  of  cash  payments  made  irregularly 
from  time  to  time,  and  payments  for  coal 
and  other  materials  furnished  by  the  mother 
for  use  in  the  house  where  she  lived.  More 
v.  Shephard,  133  App.  Div.  471;  117  N.  Y. 
Supp.  1005. 

when  a  claim  against  a  decedent's  es- 
tate is  never  formally  presented  in  writing 
to  the  administrator  and  its  only  recogni- 
tion consists  of  its  inclusion  in  a  schedule 
of  the  accounts  filed,  the  surrogate  has  no 
jurisdiction  to  pass  on  and  allow  it  in  the 
absence  of  a  consent  that  he  do  so  by  parties 
who  contest  it.  Matter  of  Brown,  60  Misc. 
35. 

The  claim  of  an  administratrix  for  moneys 
expended  by  her  from  her  personal  funds 
for  the  maintenance  of  the  decedent's  fam- 
ily before  his  death  will  be  allowed  on  an 
accounting.    lb. 

The  receipt  and  retention  of  a  claim 
against  the  estate  by  an  executor  is  not  a 
legal  agreement  to  pay  the  claim  which  will 
prevent  the  running  of  the  statute  of  lim- 
itation against  it.  Matter  of  Neher,  57 
Misc.  527;   109  N.  Y.  Supp.  1090. 

Failure  to  dispute  a  claim  and  statement 
by  an  executor  in  open  court  that  he  does 
not  take  issue  with  any  creditor  will  estab- 
lish the  claim.  Matter  of  Prince,  107  N.  Y. 
Supp.  296. 

A  claim  for  services  rendered  to  a  dece- 
dent in  his  lifetime  by  one  of  four  sisters 
for  whom  he  built  a  house,  supported  by  the 
testimony  of  one  of  them  to  the  effect  that 
he  had  told  them  he  would  leave  them  prop- 
erty, they  living  with  him  for  the  most  part 
and  receiving  money  from  him,  being  treated 
as  his  own  family, — Held,  not  sufficiently 
supported  by  the  evidence.  Butcher  v.  Geis- 
senhainer,  125  App.  Div.  272;  109  N.  Y. 
Supp.  159. 

The  presumption  being  that  a  check  is 
given  for  money  due,  it  does  not  afford,  of 
itself,  proof  of  a  loan  to  a  decedent  in  his 
lifetime.  Kilmer  v.  Quackenbush,  125  App. 
Div.  352;  109  N.  Y.  Supp.  444. 

The  silence  of  executors  to  whom  a  bill 
against  the  estate  has  been  presented,  is 
not  prima  facie  evidence  of  the  justice  of 
the  claim  since  they  cannot  be  presumed  to 
have  personal  knowledge  of  the'  facts. 
Coombs  v.  Joerg,  126  App.  Div.  615;  110 
N.  Y.  Supp.  6. 

An  executor  may  retain  the  amount  of 
a  debt  due  from  the  legatee  out  of  the 
legacy,  but  may  not  as  trustee  apply  the 
income  of  a  trust,  payable  to  a  beneficiary, 
to  the  satisfaction  of  his  debt.  Matter  of 
Bogert,  41  Misc.  698;  85  N.  Y.  Supp.  291. 

Taxes  and  assessments,  made  a  lien  upon 
the  particular  property,  as  in  the  city  of 
New  York,  and  not  a  general  or  personal 
charge  against  the  persons  owning  it,  and 
levied  in  the  testator's  lifetime  on  property 
specifically  devised, — Held,  not  payable  out 


of  the  personalty.    Matter  of  Hewitt,   40 
Misc.  322;  81  N.  Y.  Supp.  1030. 

Forbearance  to  press  his  claim  for  serv- 
ices, in  decedent's  lifetime,  because  of  the 
claimant's  expectation  to  receive  his  com- 
pensation by  being  made  executor, — Held, 
not  to  defeat  the  claim.  Crane  v.  Ganung, 
89  App.  Div.  398;  85  N.  Y.  Supp.  975. 

Evidence  of  a  deposit  of  bonds  by  the 
decedent  in  her  lifetime,  to  make  provision 
for  the  payment  of  services  rendered  by  the 
claimant, — Held,  some  evidence  to  support 
his  allegation  of  a  promise  by  her  to  pay, 
though  not  of  itself  a  payment.  People  ex 
rel.  v.  Weekes,  87  App.  Div.  610. 

Upon  a  reference  of  a  disputed  claim 
against  a  decedent's  estate,  the  question  be- 
ing the  validity  of  a  note  purporting  to  have 
been  executed  by  the  decedent  in  favor  of 
the  claimant, — Held,  on  the  evidence,  that 
the  referee  was  in  error  in  finding  a  failure 
of  consideration  for  the  note.  Dunk  v. 
Dunk,  95  App.  Div.  617;  88  N.  Y.  Supp. 
419. 

Evidence  to  support  a  claim  against  a 
deceased  relative  for  use  and  occupation  of 
real  property,  where  no  claim  had  even  been 
presented  •  in  his  lifetime, — considered  and 
held  insufficient.  Genet  v.  Willock,  93  App. 
Div.  688;  87  N.  Y.  Supp.  938. 

Contracts  claimed  to  have  been  made  by 
deceased  persons,  to  be  enforced  after  death, 
are  to  be  regarded  with  grave  suspicion, 
and  the  testimony  upon  which  they  are 
sought  to  be  sustained  closely  scrutinised 
and  the  claim  should  only  be  allowed  when 
established  by  strong  and  convincing  evi- 
dence. Roberge  v.  Bonner,  94  App.  Div. 
342;  88  N.  Y.  Supp.  91. 

Where  a  claim  against  an  estate  is  pre- 
sented by  a  firm  of  attorneys  for  a  client, 
in  the  absence  of  any  direction  to  the  con- 
trary, the  executor  is  entitled  to  assume 
that  authority  to  present  the  claim  carries 
with  it  the  authority  to  receive  its  formal 
rejection,  even  though  this  be  not  actually 
the  case.  Lock  wood  v.  Di  lien  beck,  104  App. 
Div.  71 ;  93  N.  Y.  Supp.  321. 
.  Where  an  administratrix  contests  a  claim 
against  the  estate  in  an  action  brought 
thereon  in  the  supreme  court  during  a  long 
period,  pending  which  more  than  eight  years 
elapsed  since  the  issuance  of  her  letters, 
and  during  which  time  she  maintained  a 
proceeding  for  an  accounting  of  which  the 
claimant  lias  no  notice,  and  takes  a  decree 
of  distribution,  under  which  the  entire  es- 
tate is  distributed  and  devastated,  she  can- 
not set  up  the  statute  of  limitations  as  an 
answer  to  a  proceeding  instituted  after  the 
recovery  of  a  judgment  upon  the  claim  for 
a  modification  of  the  decree  settling  the  ac- 
count so  as  to  direct  the  payment  of  the 
judgment.  Matter  of  Gall,  182  N.  Y.  270; 
35  Civ.  Proc.  35;  74  N.  E.  875. 

When  the  administrators  have  liquidated 
the  estate  to  the  extent  of  collecting  the 
assets  and  bringing  the  surplus  into  court 
for  distribution  among  the  creditors  and 
next  of  kin  of  decedent,  it  becomes  a  trust 
fund  in  their  hands  for  the  benefit  of  an 
established  and  certain  cestui  que  trust,  the 
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creditors  being  in  a  preferred  class  and  the 
next  of  kin  taking  thereafter,  and  the  claims 
of  creditors  presented  to  the  administra- 
tors in  time,  and  not  disputed,  do  not  be- 
come outlawed  by  lapse  of  time.  Matter  of 
Hannon,  46  Misc.  229;  93  N.  Y.  Supp.  207. 

Interest  on  a  claim  for  board  furnished 
to  the  intestate  in  his  lifetime  should  not 
be  allowed  from  a  date  before  the  presenta- 
tion of  the  claim.  Tyndall  v.  Van  Auken, 
106  App.  Div.  238;  94  N.  Y.  Supp.  269. 

In  an  action  against  an  executor  to  re- 
cover sums  due  under  an  alleged  agreement 
made  on  settlement  of  a  suit,  in  which  the 
defendants'  evidence  was  that  certain  pay- 
ments made  were  gratuities  and  not  made  on 
the  contract, — Held,  that  the  plaintiff's  evi- 
dence as  to  admissions  made  by  the  dece- 
dent many  years  ago  did  not  satisfy  the 
strict  test  which  courts  apply  to  posthumous 
claims  against  decedents  estates.  Ryan  v. 
Halligan,  13'6  App.  Div.  65;  120  N.  Y.  Supp. 
646. 

In  the  case  of  a  claim  for  services  by  a 
niece  of  testator  who  had  been  brought  up 
by  the  latter  and  who  returned  and  cared 
for  testator  for  a  time  preceding  her  death, 
■ — Held,  that  there  was  sufficient,  to  justify 
a  finding  that  both  parties  intended  that 
such  services  should  be  paid  for;  but  the 
claimant  having  stated  that  all  she  expected 
was  that  there  would  be  a  provision  in  the 
will  ample  to  compensate  her  for  what  she 
had  done,  and  if  this  was  made  she  did  not 
intend  to  present  a  claim,  and  the  legacy  to 
claimant  exceeding  the  value  of  her  serv- 
ices,— Held,  that  a  further  claim  cannot  be 
allowed.  Matter  of  Seeley,  67  Misc.  358; 
124  N.  Y.  Supp.  831. 

The  rule  that  the  rendering  of  meritori- 
ous service  for  the  benefit  of  another  is  suffi- 
cient to  raise  an  implication  of  an  agree- 
ment to  make  reasonable  compensation, — 
Applied  in  determining  the  claim  against 
the  estate  of  decedent  of  her  daughter  liv- 
ing apart  from  the  decedent  and  taking  the 
latter  to  her  own  home  and  caring  for  her 
during  her  last  illness.  Matter  of  Parker, 
69  Misc.  136. 

A  claim  for  services  rendered  by  a  mem- 
ber of  a  family, — Held,  not  established,  in 
the  absence  of  proof  of  any  express  prom- 
ise, and  declarations  of  a  testamentary  in- 
tention to  provide  for  the  claimant  are  not 
sufficient.  Matter  of  Schmidt,  68  Misc.  13; 
124  N.  Y.  Supp.  856. 

Judgment  in  favor  of  a  claimant  against 
a  decedent's  estate,  a  part  of  which  he  man- 
aged in  the  testator's  lifetime,  for  his  own 
benefit, — Reversed.  Wan-en  v.  Purdv,  138 
App.  Div.  927. 

Direction  of  a  verdict  in  favor  of  the 
claimant  against  a  decedent's  estate  on  a 
contract  to  purchase  stock,  made  by  the  de- 
cedent in  his  lifetime, — Held,  erroneous 
since  questions  of  fact  presented  and  the 
credibility  of  the  claimant  as  a  witness 
should  have  been  passed  upon  by  the  jury. 
•Salisbury  v.  Henion,  138  App.  Div.  389; 
122  N.  Y.  Supp.  748. 

A  claim  against  the  estate  of  a  decedent 
who  when  she  was  an  infirm  old  woman  had 


given  to  the  claimant  a  conveyance  of  prop- 
erty worth  $4,500,  subject  to*a  life  interest 
in  herself  for  the  consideration  of  $500,  and 
an  advance  of  $500  more  to  be  repaid,  and 
had  made  a  subsequent  conveyance  of  the 
same  property  to  him  for  the  further  sum 
of  $100, — Held,  not  satisfactorily  estab- 
lished. Moore  v.  Mioore,  134  App.  Div. 
708;  119  N.  Y.  Supp.  108;  120  N.  Y.  Supp. 
404. 

A  verdict  against  the  estate  of  a  dece- 
dent for  $1,000  for  services  rendered  to  him 
in  his  lifetime  by  his  niece  as  housekeeper 
and  nurse,  resting  solely  upon  the  testi- 
mony of  two  witnesses  to  the  effect  that  he 
had  said  he  was  going  to  provide  for  her 
and  where  he  did  leave  her  $200  by  his 
will, — Set  aside.  Hoffman  v.  Condon,  134 
App.  Div.  205;   118  N.  Y.  Supp.  899. 

Failure  of  a  creditor  to  present  his  claim 
to  an  executor  pursuant  to  the  published  no- 
tice will  only  relieve  the  latter  from  lia- 
bility where  he  has  distributed  the  estate 
in  good  faith  and  without  knowledge  of  the 
claim.  Matter  of  Gill,  199  N.  Y.  155;  92 
N.  E.  390. 

The  services  were  performed  upon  a  prom- 
ise made  by  the  deceased  to  compensate  the 
claimant  by  a  sufficient  provision  in  her 
will,  and  the  deceased  wholly  failed  to  make 
sucn  provision  for  the  claimant's  compen- 
sation. In  such  circumstances  the  party 
rendering  services  is  entitled  to  compensa- 
tion as  a  creditor  of  the  estate  for  the  value 
of  the  services  whether  the  failure  to  make 
the  agreed  compensation  arose  from  acci- 
dent or  design.  Bair  v.  Hager,  97  App.  Div. 
358;    90  N.   Y.   Supp.   27. 

Payment  by  the  executrix  of  the  testa- 
tor's illegal  debts  of  honor  cannot  be  credited 
in  her  account  against  objection.  Matter  of 
Hull,  97  App.  Div.  258;  89  N.  Y.  Supp. 
939. 

Assignment  to  executors  of  bonds  and 
mortgages,  personal  obligations  of  the  testa- 
tor, which  they  were  required  by  the  will 
to  pay, — Held,  to  operate  as  a  satisfaction 
and  discharge,  and  that  their  assignee  oc- 
cupied no  better  position  in  respect  to  the 
remaindermen  of  the  mortgaged  premises 
than  the  executors  would  have  done.  Het- 
zel  v.  Easterly,  96  App.  Div.  517;  89  N.  Y. 
Supp.  154. 

Defendant  in  an  action  for  a  separation 
died  during  its  pendency  and  before  comply- 
ing with  an  order  "to  pay  to  the  plaintiff's 
counsel  in  said  action  the  sum  of  $250  as 
and  for  their  counsel  fee  therein." — Held, 
that  plaintiff's  attorney  was  not  entitled  to 
recover  the  amount  from  defendant's  exec- 
utors, because  the  order  became  inoperative 
upon  defendant's  death,  and  also  because  the 
counsel  fee  was  allowed  to  the  wife  and  not 
to  her  attorney.  Kellogg  v.  Stoddard,  89 
App.  Div.  137;  84  K.  Y.  Supp.  1015. 

Upon  the  judicial  settlement  of  the  ac- 
count of  an  administrator,  the  surrogate's 
court  will  not  recognize  claimants  other 
than  those  having  legal  titles,  but  will  re- 
mit parties  claiming  adversely  to  such  titles 
on  the  grounds  of  equity  to  other  tribunals. 
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Matter  of  Lattan,  42  Misc.  467;  87  N.  Y. 
Supp.  246. 

A  judgment  for  costs  against  an  admin- 
istratrix in  an  action  by  her  on  a  claim  for 
debts  due  intestate  in  his  lifetime  is  not  a 
"debt"  of  the  intestate;  nor  is  the  judg- 
ment-creditor a  "creditor"  of  the  estate, 
within  §8  2719,  2722,  relating  to  prefer- 
ences in  the  distribution  of  the  estate.  Ma- 
honey's  Estate,  37  Misc.  472;  75  N.  Y. 
Supp.  1056. 

The  contractor  who  constructed  a  build- 
ing for  a  testator  upon  his  land  which  he 
devised,  may  recover  the  balance  due  for 
work  and  labor  after  his  death  from  his 
executor,  though  the  executor  was  not  dev- 
isee. Russell  v.  Buckout,  87  Hun  46;  36 
N.  Y.  Supp.  271. 

Under  a  will,  which  gave  full  power  of 
sale  of  the  real  estate  to  executors,  and 
disposed  of  the  proceeds,  which  interest  in 
the  real  estate  the  beneficiary  mortgaged, 
and  afterward  conveyed, — Held,  that  the 
mortgagee  and  grantee  had  a  standing  to 
contest  the  allowance  of  claims  against  the 
estate,  alleged  to  be  fictitious,  the  other 
personalty  being  insufficient.  Matter  of 
Fuller,  86  Hun  47;  33  N.  Y.  Supp.  194. 

When,  before  an  agreement  for  payment 
of  board  by  the  decedent,  the  claimant  had 
been  supporting  her  gratuitously,  and  on 
notifying  her  that  she  was  no  longer  able 
to  do  so,  she  agreed  to  and  did  pay  board 
for  a  time,  and  thereafter  agreed  that  if  the 
claimant  would  continue  to  support  her,  he 
should  have  whatever  was  left  of  her  es- 
tate at  her  death, — Held,  that  claimant  was 
entitled  to  the  residue  of  the  estate,  with- 
out proving  the  value  of  the  services  ren- 
dered. Matter  of  Mallory,  13  Misc.  595;  35 
N.  Y.  Supp.  155. 

Though  there  was  an  equitable  conver- 
sion of  the  real  estate,  no  part  of  the  pro- 
ceeds can  be  applied  to  the  payment  of 
debts  until  the  personalty  is  exhausted. 
Matter  of  Mansfield,  10  Misc.  296;  31  N. 
Y.  Supp.  684,  Surr.  Ct. 

An  article  specifically  bequeathed  is  not 
to  be  sold  for  payment  of  debts,  unless  the 
remainder  of  the  estate  is  insufficient  there- 
for. Toch  v.  Toch,  81  Hun  410;  30  N.  Y. 
Supp.  1003. 

A  bequest  accepted  in  lieu  of  dower, 
should  not  be  subjected  to  the  payment  of 
debts  of  the  estate.  Dunning  v.  Dunning, 
82  Hun  462;  31  N.  Y.  Supp.  719. 

The  general  rule  as  to  the  order  of  mar- 
shalling for  payment  of  debts  is,  (1)  the 
general  personal  estate,  (2)  assets  specially 
bequeathed  for  payment  of  debts,  (3)  assets 
descended,  (4)  assets  bequeathed,  though 
generally  charged  with  payment  of  debts. 
Matter  of  Thompson,  18  Misc.  143;  41  N.  Y. 
Supp.  1101,  Surr.  Ct. 

The  real  estate  of  decedent  is  never  to 
be  held  charged  with  the  payment  of  debts, 
unless  the  intention  of  the  testator  to  so 
charge  is  expressly  declared,  or  can  be  fairly 
inferred  from  the  language  and  dispositions 
of  the  will  taken  as  a  whole.     lb. 

Personal  property,  though  specially  be- 
queathed, remains  the  primary  fund  for  the 


payment  of  debts,  and  the  payment  of  leg- 
acies leaving  debts  unsatisfied,  makes  the 
executor  personally  liable,  as  for  a  devas- 
tavit. Matter  of  Oosterhoudt,  15  Misc.  566; 
38  N.  Y.  Supp.  179,  Surr.  Ct. 

When  there  is  a  sufficiency  of  personal 
assets,  to  pay  all  debts,  the  creditor  must 
first  resort  to  the  personalty,  and  if  this  is 
wasted  or  misappropriated  by  the  admin- 
istrator, the  land  cannot  be  reached,  after 
the  expiration  of  three  years,  subsequent 
to  the  granting  of  letters,  until  the  per- 
sonal liability  of  the  administrator  and  his 
surety  has  been  exhausted,  and  after  that 
remedy  must  be  next  enforced  against  hus- 
band, or  wife,  legatees  and  next  of  kin,  to 
the  amount  of  the  personal  assets  by  the  in 
received.  Moyer  v.  Moyer,  17  Misc.  648; 
40  N.  Y.  Supp.  772,  Sp.  T. 

Where  it  was  the  intention  of  the  testa- 
tor to  appropriate  the  proceeds  of  a  house 
and  lot  to  the  payment  of  legacies,  and  at 
the  time  of  his  death  the  personalty  was 
insufficient  for  that  purpose, — Held,  that 
other  real  estate,  not  appropriated  to  the 
payment  of  legacies,  should  be  first  resort- 
ed to  for  the  payment  of  his  debts.  Jouf- 
fret  v.  Loppin,  20  App.  Div.  455;  46  N.  Y. 
Supp.  810. 

A  person  having  two  independent  claims 
against  an  estate  is  not  bound  to  unite  them 
in  one  action  or  proceeding,  and  when  a 
stipulation  only  states  that  a  certain  claim 
had  been  presented,  was  disputed  and  re- 
ferred, and  that  the  referee  reported  in 
favor  of  claimant  for  a  certain  amount, 
without  stating  what  the  foundation  of  such 
claim  was,  it  will  not  be  assumed  without 
proof  that  the  adjudication  covered  the  only 
claim  made,  so  as  to  bar  another  claim,  and 
the  burden  of  proof  to  show  that  the  two 
claims  are  the  same  is  upon  the  estate. 
Gedney  v.  Gedney,  19  App.  Div.  407;  46 
N.  Y.  Supp.  590. 

Where  testator  by  his  will  left  a  por- 
tion of  his  estate  in  a  business  in  which  he 
was  partner,  the  business  to  be  conducted, 
not  by  his  executors,  but  by  his  sons  as  in- 
dividuals, they  being  surviving  partners  as 
well  as  executors, — Held,  that  creditors  of 
the  concern  had  no  claim  on  them  in  their 
representative  capacity,  and  that  the  gen- 
eral estate  was  not  at  the  risk  of  the  busi- 
ness. Zimmer  v.  Chew,  34  App.  Div.  504; 
54  N.  Y.  Supp.  685. 

Testimony  of  plaintiff  corroborated  by 
her  sister,  who  also  had  a  claim  against  the 
same  estate,  and  by  her  husband, — Held, 
sufficient  to  support  a  judgment  against 
the  estate  of  a  decedent,  for  nursing  his 
wife.  McKee  v.  La  very,  41  App.  Div.  629; 
58  N.  Y.  Supp.  990. 

Evidence  adduced  to  support  an  alleged 
agreement  by  decedent  on  going  to  the  home 
of  his  nephew,  being  testimony  of  the 
nephew's  son, — Held,  insufficient  to  support 
a  claim  for  board  and  care  of  decedent. 
Matter  of  Jones,  28  Misc.  338;  59  N.  Y. 
Supp.  893,  Surr.  Ct. 

Where  it  appears  that  defendant's  tes- 
tator had  in  his  possession  $4,500  of  plain- 
tiff's money,  that  he  thereafter  gave  her  a 
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check  for  $2,500,  declaring  it  was  for  rents 
that  he  had  received  of  her,  such  check 
being  drawn  upon  the  bank  in  which  he 
had  deposited  plaintiff's  money,  she  being 
his  wife, — Held,  that  the  delay  of  eighteen 
months  in  presenting  the  check,  and  until 
after  testator's  death,  while  a  fact  to  be 
considered  would  not  be  sufficient  in  itself 
to  justify  a  rejection  of  the  claim.  Barnes 
v.  Dunn,  19  App.  Dhr.  326;  46  N.  Y.  Supp. 
115. 

A  judgment  having  been  obtained  against 
an  executor  on  a  disputed  claim,  the  party 
holding  the  judgment  was  allowed  to  in- 
tervene and  file  objections  to  the  account. 
The  judgment  being  reversed,  a  motion  was 
made  to  vacate  the  order  allowing  inter- 
vention. Held,  that  upon  reversal  the  cred- 
itor became  a  mere  nolder  of  a  disputed 
claim,  and  as  such  was  barred  by  lapse  of 
time,  and  motion  granted,  without  prejudice 
to  another  application  should  he  again  re- 
cover judgment.  Matter  of  O'Brien,  33 
Misc.  17;  67  N.  Y.  Supp.  1116,  Surr.  Ot. 

The  rule  that  claims  against  estates  for 
money  received  when  unaccompanied  by  any 
voucher  or  evidence  of  indebtedness  should 
be  scrutinized  with  care,  and  have  the  clear- 
est and  most  convincing  evidence  in  their 
support,  reiterated.  Matter  of  Van  Buren, 
19  Misc.  373 ;  44  N.  Y.  Supp.  357,  Surr.  Ct 

Creditors  of  an  estate  cannot  object  to 
claims  against  the  estate  on  account  of  their 
being  proved  by  testimony  which  might  have 
been  objected  to  under  §  829.     lb. 

When  a  business  is  carried  on  by  exec- 
utors under  a  power  contained  in  a  will, 
only  those  assets  of  the  estate  which  were 
already  invested  in  the  business  at  the  time 
of  the  testator's  decease  will  be  subject  to 
the  hazards  and  risks  of  the  business.  Mat* 
ter  of  Hickey,  34  Misc.  360 ;  69  N.  Y.  Supp. 
844,  Surr.  Ct. 

A  claim  by  the  business  manager  of  dece- 
dent for  money  alleged  to  have  been  loaned 
and  expended — Held,  to  be  sustained  by 
the  evidence,  Coale  v.  Coale,  63  App.  Div. 
32;  71  N.  Y.  Supp.  214. 

Evidence  in  support  of  a  claim  against 
decedent's  estate  for  repairs  made  to  a 
house  rented  from  decedent  bv  claimant,  in 
which  both  lived,  and  for  which  rent  was 
regularly  paid,  with  no  demand,  or  account 
taken  with  respect  to  repairs  until  after  de- 
cedent's death, — Held,  insufficient  Street  v. 
Ransom,  62  App.  Div.  519;  71  N.  Y.  Supp. 
93. 

The  claim  of  plaintiff  for  compensation 
for  services  rendered  to  the  decedent  more 
than  two  years  before  she  died,  as  nurse 
during  an  illness,  as  to  which  no  demand 
was  made  in  decedent's  lifetime, — Held,  to 
have  been  erroneously  allowed.  Weidman 
v.  Thompson,  53  App.  Div.  22;  65  N.  Y. 
Supp.  481. 

When  judgment  is  rendered  in  a  common- 
law  action  against  an  executor  as  such,  the 
execution  will  run  against  the  goods  of  his 
testator  generally,  although  it  seems,  that 
an  action  in  equity  could  be  maintained  to 
charge  the  claim  on  such  property,  as  the 
testator   bequeathed   to  the   executor    with 


which  to  carry  on  an  existing  busmen. 
Saperstein  v.  Ullman,  168  N.  Y.  6M,  affi'g 
49  App.  Div.  446. 

Advances  made  towards  the  expense*  of 
decedent's  household,  by  a  son  who  remained 
a  member  thereof, — Held,  in  the  absence  of 
an  express  agreement  on  the  part  of  dece- 
dent to  repay  them,  to  be  regarded  a*  a 
voluntary  contribution,  and  not  recoverable 
from  the  estate.  Matter  of  Delaney,  27 
Misc.  398;  58  N.  Y.  Supp.  924,  Surr.  Ct 

Services  of  a  son  on  his  father's  farm- 
Held,  not  to  be  a  legal  claim  against  the  es- 
tate. Wameley  v.  Wamsley,  48  App.  Div. 
330;  62  N.  Y.  Supp.  964. 

A  note  made  by  decedent  in  favor  of  his 
wife  in  1872,  on  which  the  only  payments 
endorsed  were  four  of  one  dollar  each,  none 
of  them  made  by  decedent,  who  in  his  life- 
time was  able  to  pay, — Held,  not  supported 
by  sufficient  evidence  to  establish  a  claim 
against  his  estate.  Porter  v.  Rhoades,  48 
App.  Div.  635;  63  N.  Y.  Supp.  112. 

Agreement  to  devise. — Where  an  oral 
promise  on  the  part  of  testatrix  to  devise 
a  farm  to  her  two  sons,  if  they  would  im- 
prove it,  and  pay  her  debt  to  a  third  person, 
was  proved,  together  with  performance  by 
the  sons,  notwithstanding  which  the  farm 
was  devised  to  one  of  the  sons  and  a  bequest 
of  $500  made  to  the  other, — Held,  that  the 
latter  was  entitled  to  recover  from  the  es- 
tate the  amount  expended  by  him  with  in- 
terest, from  the  death  of  testatrix  and  that 
the  bequest  was  not  to  be  taken  as  payment 
on  such   amount.    Matter  of   Sherman,  24 
Misc.  65;  53  N.  Y.  Supp.  376,  Surr.  Ct. 

Funeral  expenses.— Where  the  widov 
gave  the  order  for  funeral  expenses, — Held 
she  was  personally  liable  therefor,  and  tha 
a  charge  to  the  jury  that  if  at  the  Urn 
there  was  no  contract,  who  should  pay  then 
plaintiff  had  a  right  to  claim  payment  froi 
the  estate  and  could  not  claim  it  from  he 
was  error.  Hoffman  v.  Kanze,  7  Misc.  23' 
27  N.  Y.  Supp.  260,  City  Ct 

Are  a  charge  against  the  estate.  Mi 
ter  of  Smith,  18  Misc.  139;  41  N.  Y.  Sui 
1093,  Surr.  Ct;  Riley  v.  Waller,  22  Mi 
63;  48  N.  Y.  Supp.  535,  Tr.  T.;  Patten 
v.  Buchanan,  40  App.  Div.  403;  58  N. 
Supp.  179. 

Physician's  bill.— Is  chargeable  agal 
a  married  woman's  estate,  where  she 
pressly  agreed  to  pay,  though  such  pr 
ise  cannot  be  inferred  from  the  fact  1 
the  services  were  rendered  at  her  reqv 
Matter  of  Smith;  Matter  of  Klingenan 
58  N.  Y.  Supp.  375,  Surr.  Ct. 

Mortgage. — It  is  improper  to  direct 
executor  to  pay  a  deficiency  judgment  i 
another  mortgage  executed  by  the  dec* 
is  about  to  mature,  a  foreclosure  of  y* 
may  result  in  a  deficiency.  Matter  of  \ 
er,  40  N.  Y.  Supp.  1027,  App.  XKy. 

Statute  of  limitations.  —  Exec 
have  no  power  to  use  the  assets  of  tl 
tate  for  the  payment  of  debts  of  the 
tor  which  were  barred  by  limitation  i 
death.  Hamlin  v.  Smith,  72  App.  Div 
76  N.  Y.  Supp.  258. 

A  partial  payment  by  an   executoi 
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claim  against  the  testator  which  was  barred 
before  his  death  does  not  revive  the  claim 
against  the  estate.    lb. 

It  is  the  duty  of  executor  or  adminis- 
trator to  set  up  this  defense,  and  if  not 
done  the  claim  so  paid  will  not  be  allowed 
on  the  accounting.  Spioer  v.  Raplee,  4  App. 
Div.  471;   38  N.  Y.  Supp.  806. 

Objection  that  claim  is  barred  must  be 
taken  before  judgment.  Faburn  v.  Dimon, 
20  App.  Div.  529;  47  N.  Y.  Supp.  227. 

Settlement. — When  a  widow,  before  her 
appointment  as  administratrix,  made  an 
equitable  settlement  with  a  creditor  of  the 
estate, — Held,  that  equity  would  not  aid  her 
to  set  it  aside  after  her  appointment.  Ben- 
nett v.  Lyndon,  8  App.  Div.  387;  40  N.  Y. 
Supp.  786. 

Defense  of  payment. — A  claim  against 
an  estate  for  money  alleged  to  have  been 
received  on  behalf  of  claimant  by  dece- 
dent, and  which  could  have  been  enforced 
in  his  lifetime,  at  any  time  during  several 
years,  may  be  defeated  by  slight  proof  of 
payment,  but  some  proof  is  requisite.  Stei- 
nau  v.  Schauer,  15  App.  Div.  5;  43  N.  Y. 
Supp.   1112. 

Where  the  executor  was  sued  for  board 
and  lodging  claimed  to  have  been  furnished 
testator, — Held,  that  plaintiff  was  not  bound 
to  prove  non-payment,  though  non-payment 
was  alleged.  Hicks-Alixanian  v.  Walton, 
14  App.  Div.  199 ;  43  N.  Y.  Supp.  541. 

The  transfer  of  securities  by  testator  in 
his  lifetime  to  the  holder  of  his  note, — Held, 
not  to  be  taken  as  payment,  where  in  a  will 
subsequently  re-executed  he  directed  the  pay- 
ment of  the  debt.  Matter  of  Clark,  16  Misc. 
405;  39  N.  Y.  Supp.  722,  Surr.  Ct. 

If  there  is  doubt  of  the  sufficiency  of  the 
assets,  the  administrator  should  not  pay 
debts  within  six  months.  Nichols  v.  Chap- 
man, 9  WTend.  452. 

If  executors,  etc.,  pay  debts  before  the 
time  advertised  for  the  presentation  of 
claims  has  expired,  they  do  so  at  their  own 
risk.  Clayton  v.  Wardell,  2  Bradf.  1,  Brad- 
ford, Surr. 

Executors  and  administrators  stand  in 
the  position  of  trustees,  in  respect  to  the 
creditors  of  the  estate,  and  like  all  trus- 
tees, where  the  names  of  the  cestuis  are  not 
given  in  the  deed,  are  bound  to  exercise  the 
utmost  care  and  circumspection,  before  they 
accept  a  claim  as  entitled  to  payment  from 
the  estate,  and  the  law  will  afford  them  all 
reasonable  means  for  so  doing.  Buckhout 
v.  Hunt,  16  How.  407,  Brown,  J. 

The  debts  which  the  surrogate  may  di- 
rect to  be  paid  on  a  final  settlement,  are 
those  arising  on  contracts  with  the  deceased, 
and  not  those  against  the  administrators 
personally,  by  reason  of  agreements  made 
while  they  were  in  the  proper  discharge  of 
their  duties.  Willcox  v.  Smith,  26  Sarb. 
316. 

A  voluntary  bond  given  by  a  testator 
will  be  operative  as  a  debt  against  the  es- 
tate unless  he  was  non  compos  mentis,  or 
the  bond  was  obtained  by  fraud  or  undue 
influence,  and  will  have  preference  over 
legacies,  but  must  be  postponed  to  debts  for 


valuable  consideration.     Isenhart  v.  Brown, 

2  Edw.  341. 

Where  the  testator  had  drawn  from  the 
bank  part  of  a  sum  credited  to  him  by  mis- 
take, and  after  his  death,  and  before  the 
mistake  was  discovered,  his  executors  had 
drawn  the  balance,  the  law  implies  a  prom- 
ise on  the  part  of  the  testator,  and  after  his 
death,  of  his  executors,  to  repay  the  amount 
he  withdrew,  and  a  promise  by  the  execu- 
tors to  repay  the  sum  they  withdrew. 
Tradesmen's  Nat.  Bk.  v.  McFeely,  61  Barb. 
522. 

As  to  whether  a  contract  to  furnish  tui- 
tion for  an  entire  year,  made  by  one  who 
dies  before  the  expiration  of  such  term,  is 
such  an  engagement  as  the  executor  of  de- 
cedent's will  is  bound  to  fulfil,  quaere.  Gil- 
man  v.  Wilber,  1  Dem.  547,  Rollins,  Surr. 

An  amount  previously  paid  by  an  exec- 
utor to  a  creditor,  towards  his  pro  rata 
dividend  upon  a  debt  actually  due  from  the 
decedent,  should  be  allowed  him,  although 
such  creditor  does  not  claim  the  residue  on 
the  final  settlement.  Johnson  v.  Oorbett,  11 
Paige  265. 

Due  credit  should  be  allowed  to  exec- 
utors, if  part  of  a  payment  was  valid.  Mat- 
ter of  Saltus,  3  Abb.  Ct.  of  App.  Dec.  243; 

3  Keyes  600.  But  not  for  paying  testa- 
tor's obligation  as  surety  for  a  solvent  prin- 
cipal,    lb. 

It  is  well  settled  that  an  administrator 
may  apply  so  much  of  the  distributive  share 
of  an  estate  which  is  coming  to  a  debtor 
to  the  estate,  as  will  satisfy  the  debt. 
Wright  v.  Austin,  56  Barb.  13. 

Two  executors  indebted  to  an  estate,  with 
the  consent  of  the  co-executors  gave  their 
individual  bond  in  satisfaction  of  a  mort- 
gage payable  by  the  estate.  The  transaction 
was  advantageous  to  the  estate,  and  the 
bond  was  given  to  obviate  the  objection  of 
want  of  power  in  the  executors.  Held,  that 
they  should  be  credited  with  payments  on 
the  bond.     Adair  v.  Brimmer,  74  N.  Y.  539. 

Executors  are  not  entitled  to  be  credit- 
ed in  their  accounts  with  interest  paid  to 
raise  money  for  advances  to  beneficiaries  in 
excess  of  their  distributive  shares.    lb. 

Taxes. — Do  not  include  a  street  assess- 
ment, unless  such  assessment  was  a  personal 
debt  of  decedent,  and  not  merely  a  charge 
on  the  land.  In  re  Hun,  28  N.  Y.  Supp. 
253;   7  Misc.  409,  affi'd   144  N.  Y.  472. 

A  devisee  of  the  property  is  entitled  to 
have  the  incumbrance  of  a  tax  or  assessment 
upon  a  decedent's  real  property,  levied  and 
confirmed  before  his  death,  discharged  out 
of  the  decedent's  personal  estate,  unless  the 
will  contains  directions  to  the  contrary. 
Matter  of  Noyes,  3  Dem.  369,  Rollins,  Surr. 

Where  it  appeared  that  at  the  time  of 
a  testator's  death  he  had  become  personal- 
ly liable  for  the  payment  of  the  annual  tax 
imposed  upon  property  owned  by  him, — 
Held,  that  his  estate  was  bound  to  pay  it, 
and  it  cannot  be  charged  against  the  life 
tenants.  Matter  of  Babcock,  22  State  Rep. 
499;  and  as  to  liability  for  taxes,  see  also 
Matter  of  Mansfield,  10  Misc.  296;  31  N. 
Y.  Supp.  684,  Surr.  Ct. 
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Where  an  administrator,  in  order  to  pre- ' 
vent  the  waste  or  loss  of  the  real  prop- 
erty of  his  decedent,  redeemed  the  same  from  > 
tax  sale  and  paid  the  taxes,  and  it  appeared 
that  such  real  property  was  the  only  prop- , 
erty  of  any  value  left  by  the  deceased,  and 
that  his  debts  exceeded  the  value  of  all  his 
property, — Held,  that  while  the  administra- 
tor strictly  had  nothing  to  do  with  the 
real  estate  of  the  decedent,  the  sum  paid  by 
him  with  interest  from  the  date  of  payment 
should  be  allowed  as  a  preferred  claim 
against  the  decedent,  and  he  should  be  sub- 
rogated to  the  right  the  State  had  against 
the  property  for  the  unpaid  taxes.  Estate 
of  Le  Baron,  6  Civ.  Proc.  62,  Bergen,  Surr. 

An  executor  who  has  paid  general  land 
taxes  on  testator's  property  in  Brooklyn,  to 
prevent  a  tax  sale,  may  be  reimbursed  out 
of  the  proceeds  of  a  partition  sale  thereof, 
since  such  taxes  are  a  charge  on  the  land, 
and  not  "debts"  of  testator,  which  the  ex- 
ecutor is  required  by  §  2719,  to  pay.  Krue- 
ger  v.  Schlinger,  19  Misc.  221;  43  N.  Y. 
Supp.  305,  Sp.  T. 

§  2719,  requiring  executors  to  pay  the 
decedent's  debts,  and  the  taxes  assessed 
against  him  previous  to  his  death,  does  not 
include  an  assessment  for  street  improve- 
ments, which  is  merely  a  charge  against  the 
property,  and  not  also  a  personal  debt  of 
deceased,  and  therefore  a  devisee  takes  the 
land  subject  to  the  lien  therefor.  Matter  of 
Hun,  144  N.  Y.  472 ;  39  N.  E.  376. 

Preference. — Wnere  a  judgment  was  re- 
covered against  a  lunatic  before  inquisition 
found,  but  execution  was  not  issued  until 
afterwards,  the  judgment-creditor  acquired 
no  lien  on  the  lunatic's  property  which  will 
entitle  him  to  preference  over  other  cred- 
itors, nor  does  §  2719  apply.  Matter  of 
Wing,  83  Hun  284;  31  N.  Y.  Supp.  941. 

Under  §  2719,  requiring  executors  to  pay 
judgments  according  to  priority  before  other 
debts,  the  cause  of  action  on  which  a  judg- 
ment was  based  may  not  be  inquired  into 
to  defeat  it.  Matter  of  Blackford,  35  App. 
Div.  330;  54  N.  Y.  Supp.  972. 

Under  §  2719,  providing  that  no  prefer- 
ence shall  be  given  in  the  payment  of  the 
debts  of  a  deceased  person  over  other  debts 
in  the  same  class,  except  judgments  docket- 
ed against  the  deceased,  the  fact  that  an  in- 
solvent testator  devised  certain  property  on 
condition  that  all  debts  and  obligations  ow- 
ing on  account  of  such  property  should  con- 
stitute a  lien  on  it  for  their  payment  did 
not  entitle  the  holders  of  such  obligations 
to  priority  of  lien  on  such  property  over 
general  creditors  in  the  same  class.  Little 
Falls  Nat.  Bank  v.  King,  53  App.  Div.  541 ; 
65  X.  Y.  Supp.  1010. 

Under  §  2719,  providing  that  judgments 
docketed  against  a  decedent  shall  be  paid 
according  to  the  "priority"  thereof,  such 
judgments  are  payable  in  the  order  in  which 
they  were  docketed.  Sherwood's  Estate,  83 
Hun  200;   31  N.  Y.  Supp.  409. 

A  judgment  for  costs  recovered  against 
an  administratrix  in  an  action  by  her  in 
her  representative  capacity  to  recover  a 
claim  alleged  to  be  due  the  intestate  in  his 


lifetime  is  entitled  to  preference  over  debts 
due  the  general  creditors,  as  an  expense  of 
administration,  Mahoney  s  Estate,  37  Misc. 
472;  75  N.  Y.  Supp.  1056,  Surr.  Ct. 

A  judgment  for  costs  against  an  admin- 
istratrix in  an  action  by  her  on  a  claim 
for  debts  due  intestate  in  his  lifetime  is 
not  a  "debt"  of  the  intestate;  nor  is  the 
judgment-creditor  a  "creditor"  of  the  es- 
tate, within  §§  2719,  2722,  relating  to  pref- 
erences,    lb. 

There  -can  be  no  preference  in  the  pay- 
ment of  claims  of  the  same  class.  A  judg- 
ment against  an  administrator  only  liqui- 
dates the  amount  of  the  claim,  but  gives  no 
preference.  St.  John's  Estate,  1  Tuck.  126, 
Tucker,  Surr.  See  Parker  v.  Gainer,  17 
Wend.  659. 

The  right  of  a  creditor  of  a  decedent  to 
priority  in  payment  of  his  claim  out  of 
the  assets  of  the  estate,  is  unimpaired  by  the 
recovery  of  a  judgment  against  the  personal 
representative.  Hardenberg  v.  Manning,  4 
Dem.  437,  Rollins,  Surr. 

Judgments. — A  judgment  not  perfected 
until  after  the  debtor's  death  is  not  entitled 
to  preference.  Mount  v.  Mitchell,  31  N.  Y. 
356;    19  Abb.  1,  rev'g  17  Abb.  265. 

An  order  for  judgment,  as  in  case  of  non- 
suit, against  the  intestate  in  his  lifetime, 
entered  in  the  minutes  of  the  court,  is  the 
basis  of  a  valid  claim  against  his  estate, 
though  the  record  be  not  signed  or  filed  till 
after  his  death.  Taxation  of  costs  is  mere 
matter  of  adjustment  consequent  thereon. 
Salter  v.  Neaville,  1  Bradf.  488. 

Where  the  demurrer  of  a  defendant  in 
an  action  was  overruled  and  interlocutory 
judgment  entered  granting  him  leave  to  an- 
swer within  twenty  days  on  payment  of 
costs;  and  he  died  before  such  twenty  days 
had  expired,  and  the  costs  were  not  paid  and 
no  answer  served,  and  a  final  judgment  was 
thereafter  entered, — Held,  that  the  judgment 
had  the  same  force  and  effect  it  would  have 
if  entered  before  the  defendant  died,  and 
that  it  was  entitled  to  priority  of  payment 
over  the  other  debts  of  the  decedent.  Es- 
tate of  Clarke,  12  Civ.  Proc.  383,  Rollins, 
Surr. 

A  money  judgment  entered  against  a  de- 
cedent after  his  death,  upon  a  verdict  ren- 
dered during  his  lifetime,  is  entitled  to 
priority  in  payment  as  a  judgment  docketed 
against  the  deceased,  under  2  R.  S.  87,  § 
27,  subd.  3.  Matter  of  Dunn,  5  Redf.  27, 
Calvin,  Surr. 

Although  the  lien  acquired  by  a  judg- 
ment-creditor, by  the  commencement  of  pro- 
ceedings supplementary  to  the  execution,  is 
not  divested  by  the  death  of  the  debtor,  it 
cannot  be  enforced,  in  a  surrogate's  court, 
against  the  assets  of  the  estate  of  the  de- 
cedent, unless,  during  the  lifetime  of  the 
latter,  the  creditor  procured  the  appointment 
of  a  receiver,  or  an  order  directing  the  appli- 
cation of  the  debtor's  property  in  satisfac- 
tion of  the  judgment.  Billing  v.  Stewart,  4 
Dem.  265,  Rollins,  Surr 

Priority  of  time  in  docketing  judgments 
is  intended  by  R.  S.   without  reference  to 
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their   priority   as    liens   on    real   property. 
Ainslie  v.  RadclifT,  7  Paige  439. 

Judgments  rendered  in  other  States  have 
no  priority  over  simple  contract  debts. 
They  cannot  be  docketed'  here,  and  have  no 
preference.  Brown  v.  Public  Administrator, 
2  Bradf.  103,  Bradford,  Surr. 

A  justice's  judgment  which  has  not  been 
docketed  in  the  lifetime  of  the  decedent  is 
not  entitled  to  priority  over  simple  con- 
tract debts.  Stevenson  v.  Weisser,  1  Bradf. 
343,  Bradford,  Surr. 

A  justice's  judgment  is  not  a  debt  of  rec- 
ord.    Sherwood  v.  Johnson,  1  Wend.  443. 

Payment  by  a  surety,  of  a  joint  judg- 
ment against  himself  and  the  principal  debt- 
or, does  not  extinguish  it,  and  in  settling 
the  principal's  estate  it  should  have  priority. 
Goodvear  v.  Watson,  14  Barb.  481. 

A  judgment  for  deficiency  against  the  rep- 
resentatives of  the  deceased  is  not  a  pre- 
ferred claim.  James  v.  Beesly,  4  Redf.  236, 
Calvin,  Surr. 

A  judgment  against  a  surety  on  a  stipula- 
tion in  admiralty,  recovered  after  the  death 
of  the  stipulator,  is  not  entitled  to  priority. 
Bernes  v.  Weisser,  2  Bradf.  212,  Bradford, 
Surr. 

A  creditor  whose  judgment  was  first 
docketed  is  entitled  to  priority  of  payment 
though  the  property  sought  to  be  applied 
was  acquired  by  the  judgment-debtor  after 
all  the  judgments  had  been  docketed.  In  re 
Foster's  Estate,  29  N.  Y.  Supp.  316;  8  Misc. 
334,  Abbott,  Surr. 

The  executors  of  decedent's  will  filed  an 
intermediate  account  in  1882,  whereupon 
a  decree  was  made,  pursuant  to  which  the 
assets  then  realized  were  distributed  among 
the  creditors  whose  claims  had  been  present- 
ed and  proved.  A  creditor  company  which 
held  a  claim  secured  by  mortgage,  did  not 
present  the  same,  but,  after  the  distribution, 
foreclosed  the  mortgage,  obtained  a  judg- 
ment for  over  $2,000  deficiency,  and,  upon  a, 
judicial  settlement  of  the  executor's  account, 
asked  to  be  allowed,  out  of  the  assets  then 
on  hand,  the  same  dividend  to  which  it 
would  have  been  entitled,  if  its  claim  had 
been  presented  upon  the  intermediate  ac- 
counting, before  the  declaration  of  a  second 
dividend.  Decedent's  estate  was  insolvent. 
Held,  that  the  demand  in  question  was  prop- 
er and  should  be  allowed,  being  justified  by 
the  provisions  of  2  R.  S.  87,  §  28,  which  pro- 
hibit a  preference  in  the  payment  of  any 
debt  over  another  of  the  same  class.  Home 
Ins.  Co.  v.  Lyon,  3  Dem.  69,  Bergen,  Surr. 

Dower. — The  widow  of  a  decedent,  who 
has  accepted  under  her  husband's  will  a 
legacy  bequeathed  to  her  in  lieu  of  dower, 
is  not  entitled,  as  against  creditors,  even  to 
the  extent  of  the  value  of  her  dower  interest, 
to  priority  of  payment.  Her  claims  are  su- 
perior to  those  of  voluntary  legatees,  but 
her  husband's  debts  must  be  satisfied  before 
any  property  of  his  estate  can  be  lawfully 
applied  to  the  discharge  of  her  legacy. 
Beekman  v.  Vanderveer,  3  Dem.  619,  Rollins, 
Suit.;  In  re  Nagel,  12  N.  Y.  Supp.  707, 
Spring,  Surr. 

Pew  rent* — Pew  rent  due  from  decedent 


is  not  a  preferred  debt,  unless  it  is  due  upon 
a  lease  which  is  assets,  or  unless  giving  it 
preference  would  benefit  the  estate.  John- 
son v.  Corbett,  11  Paige  265. 

Order  for  preference. — Where  an  exec- 
utor has  received  part  of  the  estate,  and 
sold  the  same,  and  commingled  the  proceeds 
with  his  own  property,  preserving  no  evi- 
dence by  which  the  trust  fund  can  be  iden- 
tified; in  the  distribution  of  the  assets  of 
such  executor,  after  his  death,  no  preference 
can  be  allowed  in  favor  of  the  trust  estate, 
on  account  of  such  moneys,  but  the  estate 
must  stand  on  a  footing  with  the  other 
creditors  of  the  executor.  As  long  as  the 
fund  can  be  traced,  it  will  be  entitled  to 
preference.  Barlow  v.  Yeomans,  50  Barb. 
187. 

To  authorize  the  surrogate  to  make  an 
order  for  preference,  the  facts  must  show 
explicitly  that  benefit  will  thereby  accrue 
to  the  estate,  and  a  formal  allegation  to 
that  effect  is  not  enough.  Harris  v.  Mover, 
3  Redf.  450,  Coffin,  Surr. 

It  will  not  be  presumed  that  a  claim 
against  the  testator  for  rent  is  for  the 
benefit  of  his  estate,  and  where  no  proof  of 
actual  benefit  is  made  or  stated,  in  the  peti- 
tion upon  which  the  surrogate  assumes  to 
hear  the  claim,  it  is  error  if  he  adjudge  it  a 
preferred  claim  under  the  statute.  Cooper 
v.  Felter,  6  Lans.  485. 

A  surrogate's  decree  stating  that  it  ap- 
peared, to  his  satisfaction,  that  a  prefer- 
ence allowed  by  him  would  benefit, — Held, 
conclusive  on  appeal.  Hovey  v.  Smith,  1 
Barb.  372. 

Partners. — A  balance  due  from  deceased 
to  a  surviving  partner,  on  account  of  part- 
nership transactions,  is  an  unliquidated  de- 
mand of  the  fourth  class  according  to  the 
order  prescribed  by  R.  S.,  and  may  be 
liquidated  as  an  equitable  demand  by  the 
surrogate,  and  ordered  paid.  Babcock  v. 
Lillis,  4  Bradf.  218;  4  Abb.  272,  Bradford, 
Surr.;  Payne  v.  Matthews,  6  Paige  19;  but 
see  Kirby  v.   Carpenter,   7  Barb.   373. 

The  right  of  a  creditor  of  a  firm  to  share 
in  the  estate  of  a  deceased  member  of  the 
firm  in  the  hands  of  his  administrator,  where 
there  is  no  joint  estate  and  the  surviving 
partner  is  insolvent,  is  governed  by  the 
rules  by  which  courts  of  equity  are  guid- 
ed in  distributing  the  separate  estate  of  an 
insolvent  as  between  his  separate  creditors 
and  those  of  a  co-partnership  of  which  he 
was  a  member.  While,  as  a  general  rule  in 
such  cases,  the  separate  creditors  are  en- 
titled to  be  first  paid,  where  a  creditor  at 
the  time  a  debt  is  contracted  for  the  benefit 
of  the  firm,  requires  therefor  and  receives 
the  joint  and  several  obligation  of  the  co- 
partners individually,  it  thereby  becomes  the 
several  debt  of  each  of  them;  the  holder  is 
entitled  to  the  benefit  of  the  security  accord- 
ing to  its  terms,  and  has  the  right  to  prove 
it  against  the  separate  estate  of  the  dece- 
dent, and  to  share  equally  with  the  other 
separate  creditors  in  the  distribution.  Mat- 
ter of  Gray,  111  N.  Y.  404,  affi'g  42  Hun 
411;  6  State  Rep.  97. 

Creditors  of  a  firm  of  which  decedent  was 
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a  member,  and  which  made  a  general  as- 
signment in  his  lifetime,  the  assets  being 
exhausted  before  the  debts  were  paid,  and 
they  not  securing  judgments  till  after  his 
death.  Held,  entitled  to  share  with  individ- 
ual creditors  in  the  proceeds  of  real  estate 
acquired  by  decedent  after  the  assignment. 
Matter  of  Striker,  24  Misc.  422;  53  N.  Y. 
Supp.  732,  Suit.  Ct 

Sources  of  funds.— A  creditor  of  a  de- 
cedent cannot,  at  his  own  option,  divide 
up  his  claim,  placing  a  portion  as  a  demand 
against  the  personal,  and  the  remainder  as 
against  the  real  property.  An  administra- 
tor of  a  decedent's  estate  having  no  power 
over  the  realty,  an  arrangement  to  such  an 
effect,  entered  into  by  a  creditor  with  him, 
would  be  void  as  against  the  heir.  Mead  v. 
Jenkins,  3  Dem.  551,  Coffin,  Surr. 

Payment  of  coats.— The  administrator 
of  decedent's  estate,  which  was  insolvent, 
was  ordered  to  pay  to  various  creditors  a 
pro  rata  dividend  of  40  per  cent.,  and  to 
retain  other  assets,  "to  abide  the  result  of 
the  claims  of"  a  creditor,  S.,  who  thereafter 
recovered  a  judgment  against  the  adminis- 
trator, for  a  sum,  of  which  part  constituted 
the  costs  of  the  action  wherein  the  judg- 
ment was  rendered.  The  administrator  con- 
tended that  S.  was  only  entitled  to  40  per 
cent,  of  the  total  amount  of  the  judgment. 
Held,  that  the  costs  of  S.  must  be  paid  in 
full,  and  the  dividend  of  40  per  cent,  be 
calculated  upon  the  residue  of  the  amount 
for  which  the  judgment  was  recovered. 
Shields  v.  Sullivan,  3  Dem.  296,  Rollins, 
Surr. 

Costs  included  in  a  judgment  against  an 
executor  on  a  demand  against  decedent  are 
not  a  preferred  claim.  Shute  v.  Shute,  5 
Dem.  1,  Coffin,  Surr. 

A  claim  for  costs  recovered  by  a  credit- 
or in  an  action  against  the  executrix  to  es- 
tablish his  claim  is  entitled  to  priority  over 
the  debts  of  the  estate.  In  re  Kandelrs  Es- 
tate, 8  N.  Y.  Supp.  652 ;  2  Connol.  29,  Wei- 
ant,  Surr. 

Costs  of  an  action  against  an  executor 
or  administrator  for  a  debt  of  decedent,  may 
be  allowed  a  preference.  Heathers'  Estate, 
15  Abb.  N.  C.  194,  Rollins,  Surr. 

Costs  recovered  against  an  administra- 
trix are  not  entitled  to  priority  of  payment. 
Matter  of  Boyle,  2  Connol.  57,  Spring,  Suit. 
On  the  final  settlement  of  an  estate,  in- 
terest will  not  be  allowed  on  costs  award- 
ed to  attorneys  in  a  proceeding  to  remove  a 
former  assignee,  by  order  and  not  by  judg- 
ment, where  it  appears  that  the  amount 
awarded  was  a  sufficient  compensation  for 
the  services  rendered,  and  the  allowance  of 
interest  would  make  the  claim  for  costs  ex- 
ceed the  assets  in  the  trustee's  hands.  Mat- 
ter of  State  Trust  Co.,  52  State  Rep.  45. 

Discharge  in  bankruptcy. — The  dece- 
dent had  received  a  discharge  in  bankruptcy 
prior  to  his  death,  but  neither  he  nor  his  ad- 
ministrator had  complied  with  §  1268,  so 
as  to  have  a  certain  judgment  cancelled  and 
discharged  of  record. — Held,  that  this  did 
not  entitle  the  judgment-creditor  to  share 


in  the  estate.    Matter  of  Peterson,  04  Misc. 

217;  118  N.  Y.  Supp.  1077. 

Evidence. — A  claim  against  an  estate 
for  services  rendered  to  the  decedent  in  his 
lifetime,  first  presented  after  his  death,  must 
be  supported  by  clear  proof  from  disinter- 
ested witnesses  that  the  services  were  ac- 
cepted with  an  intent  to  pay  for  them. 
Rock  ▼.  Rock,  106  App.  Div.  157;  93  N.  Y. 
Supp.  646;  Maisenhelder  v.  dispell,  105 
App.  Div.  219;  94  N.  Y.  Supp.  707. 

As  a  matter  of  public  policy,  it  is  re- 

Suired  that  claims  against  the  estates  of 
eceased  persons  must  be  established  by  very 
satisfactory  evidence ;  the  principle  oi  mere 
preponderance,  as  in  the  case  between  living 
persons,  does  not  meet  the  requirement, 
linden  v.  Thieriot,  106  App.  Div.  406;  94 
N.  Y.  Supp.  246. 

It  is  the  policy  of  the  law  to  require  that 
claims  made  against  the  estates  of  deceased 
persons  be  established  by  very  satisfactory 
testimony.  Walbaum  v.  Heaney,  104  App. 
Div.  412;  93  N.  Y.  Supp.  640. 

Claims  against  the  estates  of  decedents, 
especially  when  in  favor  of  near  relatives, 
should  be  examined  very  carefully  and  should 
only  be  allowed  upon  the  most  satisfactory 
proof.  Matter  of  Goss,  98  App.  Div.  489; 
90  N.  Y.  Supp.  769. 

Evidence  to  substantiate  an  alleged  con- 
tract by  a  decedent  to  pay  by  her  will  the 
expenses  of  journeys  taken  in  her  lifetime 
with  the  claimant,  being  substantially  the 
testimony  of  the  claimant's  husband  as  to 
oral  declarations  made  by  the  decedent, — 
Held,  insufficient  to  support  a  judgment 
against  her  administrator.  Apollomo  v. 
Langley,  106  App.  Div.  40;  94  N.  Y.  Supp. 
274. 

Evidence  to  support  a  claim  against  the 
estate  of  decedent  for  board  and  lodging 
covering  a  number  of  years— Held,  insuffi- 
cient Schulte  v.  Carrard,  94  N.  Y.  Supp. 
740. 

'  Evidence  to  sustain  a  claim  against  de- 
cedent for  services  during  several  periods 
of  time  covering  a  period  of  four  years — 
Held,  insufficient.  Mulhern  v.  Garrard,  94 
N.  Y.  Supp.  741. 

Services  performed  under  an  express  or 
implied  contract  to  pay  therefor,  or  rendered 
in  expectation  of  such  payment,  are  a  suffi- 
cient consideration  for  a  promissory  note; 
but  when  services  have  been  rendered  gratui- 
tously they  are  not  a  sufficient  consideration 
to  sustain  an  executory  promise.  Strevell 
v.  Jones,  106  App.  Div.  334 ;  94  N.  Y.  Supp. 

627. 

An  instrument  in  writing  signed  by  a 
decedent,  and  running:  "Unique  Charity,— 
I  promise  Maggie  Mattice  $5,000,  when  I  die, 
for  all  my  trouble  and  all  her  kindness  to 
me  I  also  killed  her  canary  bird  to-day  for 
which  she  must  have  her  pay  for  this  account 
must  be  payed  after  my  death  from  my  es- 
tate," upon  proof  that  the  maker  of  the  note 
for  several  years  had  stopped  at  the  house 
of  claimant  and  her  husband  for  several 
days  at  a  time,  five  or  six  times  a  year,  and 
that  no  charge  had  ever  been  made  for  his 
entertainment  and  care, — Held,  enforceable 
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against  his  estate.  Matter  of  Todd,  47  Misc. 
36;  95  N.  Y.  Supp.  211. 

The  rule  that  an  action  to  enforce  an  al- 
leged promise  of  a  deceased  person  to  make 
provision  for  a  child  must  be  certain  and 
definite  and  founded  upon  an  adequate  con- 
sideration, and  must  be  established  by  the 
clearest  and  most  convincing  evidence, — reit- 
erated. Rosseau  v.  Rouss,  180  N.  Y.  116; 
72  N.  E.  916. 

Claims  against  the  estate  of  a  decedent 
must  be  established  by  clear  and  convincing 
proof,  and  particularly  where  the  effort  is 
to  establish  a  gift.  Robinson  v.  Carpenter, 
77  App.  Div.  520;  79  N.  Y.  Supp.  283. 

A  claim  against  a  decedent,  first  presented 
to  his  executor,  must  be  established  by  clear 
and  convincing  evidence.  Matter  of  Salis- 
bury, 41  Misc.  274;  84  N.  Y.  Supp.  215. 

Testimony  of  the  claimant  alone  to  an 
agreement  on  the  part  of  the  decedent  to 
pay  for  services,  and  that  he  did  not  do  so, — 
Held,  insufficient  to  support  the  claim  where 
the  claimant  paid  board  to  the  decedent 
without  setting  it  off.  Matter  of  Pray,  40 
Misc.  516;  82  N.  Y.  Supp.  807. 

A  charge  in  favor  of  the  executrix  per- 
sonally for  nursing  the  testatrix,  her  sister, 
during  four  years,  during  which  the  testa- 
trix had  money  at  hand  and  made  no 
payment, — Held,  not  supported  by  evidence 
of  a  promise  to  pay  for  the  services.  Mat- 
ter of  Warner,  39  Misc.  432;  79  N.  Y.  Supp. 
363. 

A  claim  by  the  executor  for  board  and 
care  of  the  testatrix,  who  was  his  sister  and 
who  resided  with  his  family  the  last  years 
of  her  life, — Held,  not  sufficiently  establish- 
ed by  the  testimony  of  his  son  to  a  declara- 
tion by  the  testatrix  in  her  lifetime  upon  an 
occasion  when  she  had  received  some  money, 
that  now  she  would  be  able  to  repav  the 
father  and  mother  of  the  witness  for  all  they 
had  done  for  her,  "if  not  before  she  died, 
why  afterward."  Matter  of  Furniss,  86 
App.  Div.  96;  83  N.  Y.  Supp.  530. 

In  an  action  brought  by  a  grandniece  of 
the  decedent  to  recover  for  services  rendered 
by  her  in  his  lifetime  as  a  member  of  his 
household  and  his  secretary,  she  must  es- 
tablish by  a  preponderance  of  evidence  con- 
vincing and  satisfactory,  the  making  of  a 
promise  by  the  decedent  to  compensate  her. 
Piatt  v.  Hollands,  85  App.  Div.  231;  83 
N.  Y.  Supp.  556. 

Claims  withheld  during  the  lifetime  of 
the  decedent  will  be  closely  scrutinized. 
Matter  of  Wilmot,  39  Misc.  686;  80  N.  Y. 
Supp.  651. 

Upon  the  reference  of  a  disputed  claim  no 
answer  is  required,  the  claim  having  been 
rejected,  and  any  defense  may  be  urged,  in- 
cluding the  statute  of  limitations.  Simons 
v.  Steele,  82  App.  Div.  202;  81  N.  Y.  Supp. 
737. 

An  executor's  verified  claim  as  a  creditor 
against  the  estate  of  which  he  is  the  exec- 
utor is  not,  standing  alone,  proof  thereof 
sufficient  to  justify  its  allowance  by  the 
surrogate.  Matter  of  Smith,  75  App.  Div. 
339;  78  N.  Y.  Supp.  130. 

Mortgages  against  the  estate  owned  by 


the  executor  personally,  are  not  claims 
which  he  is  bound  to  establish  on  his  ac- 
counting, and  if  it  is  sought  to  attack  them 
for  fraud,  it  must  be  done  by  direct  ac- 
tion in  equity.  Matter  of  Eadie,  39  Misc. 
117;  78  N.  Y.  Supp.  967. 

The  filing,  in  a  proceeding  instituted  by 
the  executor  of  the  decedent's  estate,  to 
which  the  claimant  was  an  involuntary 
party,  of  a  notice  of  rejection,  does  not  ob- 
viate the  necessity  of  bringing  knowledge  of 
the  rejection  of  the  claim  home  to  the  claim- 
ant in  order  that  the  six  months'  statute  of 
limitations  may  be  set  running  against  her. 
Potts  v.  Baldwin,  67  App.  Div.  434;  74  N. 
Y.  Supp.  655. 

It  seems  that  an  administrator  may  al- 
low a  claim  which,  apparently  barred  by 
the  statute  of  limitations,  a  plea  thereof 
would  not  avail  against  Matter  of  Knab, 
38  Misc.  717;  78  N.  Y.  Supp.  292. 

The  rule  is  well  settled  in  this  State  that 
a  claim  presented  against  an  estate  which 
covers  a  long  period  of  time  and  is  unsup- 
ported by  written  evidence,  should  be  care- 
fully scrutinized,  and  should  only  be  allowed 
when  established  by  satisfactory  evidence  re- 
lating both  to  the  extent  and  value  of  the 
services.  Hart  v.  Tuite,  75  App.  Div.  323; 
78  N.  Y.  Supp.  154. 

Where  an  administratrix,  within  six 
months  after  her  rejection  of  the  claim,  con- 
sents that  the  surrogate  shall  hear  and  de- 
termine it  upon  the  settlement  of  her  ac- 
count, the  claimant  may  at  any  time  before 
the  final  accounting,  file  his  consent,  and 
thus  confer  jurisdiction  upon  the  surrogate 
to  hear  and  determine  the  claim.  Matter  of 
Fonda,  38  Misc.  407;  77  N.  Y.  Supp.  941. 

The  claim  presented  was  for  $15,000,  for 
services  in  caring  for  property,  looking  aft- 
er repairs,  collecting  rents,  keeping  ac- 
counts, and  performing  the  duties  of  agent, 
manager,  etc.,  of  decedent,  and  for  disburse- 
ments made  on  his  account,  the  claimant 
not  being  related  to  him,  and  no  facts 
shown  to  indicate  that  the  services  were 
rendered  gratuitously. — Held,  that  a  prom- 
ise to  pay  for  them  would  be  implied,  and 
it  appearing  that  the  decedent  had  prom- 
ised to  make  the  claimant  his  sole  heir, 
which  he  had  failed  to  do  because  his  death 
was  sudden  and  unexpected,  the  claimant 
was  entitled  to  recover  upon  a  quantum 
meruit  for  his  services.  Leahy  v.  Campbell, 
70  App.  Div.  127;  75  N.  Y.  Supp.  72. 

Decision  of  referee  in  favor  of  claim  of 
sister  for  services  rendered  the  intestate, — 
sustained  on  a  review  of  the  evidence. 
Scott  v.  Scott,  66  App.  Div.  610. 

A  sister-in-law  of  the  decedent  may  re- 
cover against  his  executors,  on  his  express 
promise  made  in  his  lifetime,  to  pay  her  for 
board  and  services  as  nurse.  Darde  v.  Conk- 
lin,  73  App.  Div.  590;  77  N.  Y.  Supp.  39. 

Judgment  allowing  claims  against  per- 
sonal representatives  of  plaintiff's  deceased 
cashier — reversed  for  insufficiency  of  evi- 
dence. Fred  Oppermann  Brewing  Go.  v. 
Pearson,  68  App.  Div.  637;  74  N.  Y.  Supp. 
187. 

Allowance  of  claim  for  services  of  rela- 


4246 


ex'b  ok  adm'b:  pay'g  debts;  i»k'f  iiy  ilaim't.       lft    *271J 

c.  18,  t.  4.  a.  I 


tive — reversed  on  review  of  evidence.  Mee- 
han  v.  Heffernan,  73  App.  Div.  615;  76  N. 
Y.  Supp.  789. 

Allowance  of  claim  against  estate  for 
board  of  mother  by  adoption — reversed  on 
review  of  evidence.  Landers  v.  Forbes,  70 
App.  Div.  619;  74  N.  Y.  Supp.  833. 

Upon  the  trial  of  a  claim  for  services  un- 
der an  alleged  special  contract  to  compen- 
sate for  them  by  will, — Held,  that  the  spec- 
ial contract  was  not  established  by  the  evi- 
dence but  that  the  claimant  was  entitled 
to  recover  for  the  services  rendered  within 
six  vears  upon  a  quantum  meruit.  Matter 
of  Duke,  57  Misc.  541;  109  N.  Y.  Supp. 
1087. 

The  claimant  had  been  a  tenant  of  the  in- 
testate and  paid  him  rent  for  fourteen  years, 
furnishing  him  board  during  that  period, 
compensation  for  which  was  not  demanded 
until  after  his  death. — Held,  that  the  testi- 
mony of  the  claimant's  daughters  as  to  an 
oral  agreement  to  pay  for  board  was  not 
sufficient  to  support  an  action  against  the 
administrator  on  the  claim  therefor.  Kane 
v.  Smith,  109  App.  Div.  163;  95  N.  Y.  Supp. 
818. 

A  claim  by  a  courier  in  attendance  upon 
a  decedent  in  her  lifetime  for  compensa- 
tion for  extra  services,  based  chiefly  upon 
her  admissions  in  reply  to  his  reminder  that 
she  had  promised  to  reward  him  therefor, — 
Held,  not  to  be  supported  by  the  evidence. 
Cooper  v.  Brooklyn  Trust  Co.,  109  App.  Div. 
211;  96  N.  Y.  Supp.  56. 

A  niece  of  the  deceased  assisted  him  in 
his  business  for  a  number  of  years,  leaving 
her  employment  as  school  teacner  at  his  re- 
quest for  the  purpose,  and  he  paid  her  sums 
from  time  to  time  on  account  of  her  services 
until  her  marriage,  and  two  months  there- 
after her  husband  having  died  she  resumed 
her  assistance,  which  continued  till  the  death 
of  the  deceased. — Held,  that  the  evidence 
was  sufficient  to  show  an  employment  for 
wages  and  a  standing  account  the  payments 
on  which  prevented  the  statute  of  limita- 
tions from  running  against  the  balance  due. 
Greenwood  v.  Judson,  109  App.  Div.  398;  96 
N.  Y.  Supp.  147. 

A  contract  under  seal  executed  by  the 
testatrix  while  an  infant  promising  to  pay 
an  annuity  to  plaintiff  in  consideration  of  a 
former  parol  agreement  to  the  same  effect 
and  of  services  rendered  to  her  by  plaintiff, 
followed  by  payment  of  the  annuity  for 
eight  years  and  after  the  testatrix  had  at- 
tained her  majority, — Held,  to  be  founded 
upon  a  good  consideration,  to  have  been  rat- 
ified, and  to  be  a  valid  claim  against  the 
estate.  Parsons  v.  Teller,  111  App.  Div. 
637 ;  97  N.  Y.  Supp.  808. 

A  claim  by  a  married  woman  who  with 
her  family  lived  with  her  father  in  his  house, 
made  against  his  estate  for  board, — Held  to 
have  been  erroneously  allowed.  Conway  v. 
Cooney,  111  App.  Div.  864;  98  N.  Y.  Supp. 
171. 

When  a  member  of  a  family,  after  he  is 
twenty-one,  continues  to  live  with  the  fam- 
ily, and  thereafter  renders  services,  the  law 
will  not  imply  a  promise  to  pay  therefor. 


Matter  of  Milligan,  112  App.  Div.  373;  98 
N.  Y.  Supp.  480. 

What  evidence  held  sufficient  to  sustain 
claim  for  services  rendered  in  taking  care 
of  decedent.    Hummel   v.   Hurd,  112  App. 
Div.  547;  96  N.  Y.  Supp.  801. 
1     A  claim  by  a  niece  of  a  decedent  for  serv- 
'  ices  rendered  to  him  in  his  lifetime,  based 
on  a  promise  to  remember  her  in  his  will, 
he  having  paid  a  demand  made  by  her  after 
she  left  his  service, — Held,  not  supported  by 
evidence  sufficient  to   sustain  a  verdict  in 
favor  of  the  claimant     Lucas  v.  Boss,  110 
App.  Div.  220;  97  X.  Y.  Supp.  112. 

Evidence  to  sustain  a  claim  against  an 
estate  upon  a  promissory  note — Held,  in- 
sufficient on  the  question  of  consideration, 
the  evidence  indicating  an  intent  to  make 
a  gift  rather  than  discharge  a  legal  obli- 
gation. Matter  of  Pinkerton,  40  Misc.  363; 
99  N.  Y.  Supp.  492. 

Promissory  notes  drawn  in  the  usual  form 
signed  and  left  by  the  testatrix  with  her 
attorney  payable  and  to  be  delivered  at  her 
death  to  the  payees  to  pay  for  services  and 
attentions  rendered  to  her  upon  a  visit, 
though  no  payment  was  asked  for  or  ex- 
pected,— Held,  valid  claims  against  her  es- 
tate. Matter  of  Simmons,  48  Misc.  484;  96 
N.  Y.  Supp.  1103. 

The  act  of  an  executor  in  paying  out  of 
the  funds  of  the  estate  the  amount  of  a 
mortgage  on  the  property  devised  to  himself, 
under  an  alleged  agreement  with  the  testa- 
tor,— Held,  not  sustained  by  the  evidence, 
Matter  of  Humphrey,  54  Misc.  198;  105  N 
Y.  Supp.  922. 

At  the  request  of  decedent's  widow,  dece 
dent  having  left  no  children,  his  nephew,  ii 
the  preparation  for  and  in  the  performanc 
of  the  burial  of  said  decedent,  and  of  th 
rites  and  ceremonies  necessitated  and  r< 
quired  by  the  racial  custom  and  sentimeu 
of  said  decedent  and  of  his  relations  an 
friends,  expended  moneys  for  certain  iru 
terials  in  that  behalf,  all  of  which  wei 
necessary  and  suitable  to  decedent's  cond 
tion  in  life,  and  of  the  reasonable  value  < 
$71.25. — Held,  that  he  was  entitled  to  r 
cover  the  amount  from  the  decedent's  c 
tate.  McCullough  v.  McCready,  62  Mil 
542;  102  N.  Y.  Supp.  633. 

A  compromise  in  the  settlement  of  t 
testator's  interests  in  two  allied  corpoi 
tions  operating  in  real  estate — approv< 
Matter  of  McCabe,  55  Misc.  484. 

A  verdict  on  a  claim  against  a  deceden 
estate  for  services  alleged  to  have  been  r< 
dered  in  the  management  and  repair  of  coi 
try  property,  computed  by  the  claimant 
a  per  diem  basis  for  eleven  years  f 
amounting  to  $13,337,  on  which  payments 
$2,375  were  admitted, — Held,  not  suppor 
by  the  evidence.  Stafford  v.  Brown, 
App.  Div.  156;  104  N.  Y.  Supp.   801. 

A  claim  for  goods  furnished  to  the   e 
mon-law  wife  of  a  decedent — Held,    on 
evidence   to    have    been    properly     rejec 
Oatman  v.  Watrous,  120  App.  IMv.   66 ; 
N.  Y.  Supp.  174. 

After  reasonable  opportunity  lias  1 
given  for  an  examination  into  the  vali 
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and  fairness  of  a  claim  which  is  presented, 
if  the  representative  of  the  estate  does  not 
offer  to  refer  it  on  the  ground  that  he  doubts 
its  justice  or  disputes  it  as  unjust,  it  ac- 
quires the  character  of  a  liquidated  and  un- 
disputed debt  against  the  estate.  Matter  of 
Prince,  56  Misc.  222. 

Recovery  on  a  claim  against  an  admin- 
istrator for  services  as  a  nurse  to  decedent 
in  his  lifetime,  it  not  being  shown  that  he 
required  the  services  of  a  nurse  or  that  plain- 
tiff rendered  such  services,  and  the  existence 
of  a  contract  for  such  services  depending 
upon  the  testimony  of  plaintiff's  husband, — 
Held,  not  warranted.  Scheu  v.  Blum,  119 
App.  Div.  825;   104  N.  Y.  Supp.  887. 

Personal  claim. — There  is  no  presump- 
tion in  favor  of  the  individual  claims  of  an 
administrator  against  an  estate,  but  the 
rule  of  law,  applicable  to  such  claims,  re- 
quires that  they  be  supported  by  clear  and 
satisfactory  evidence.  Matter  of  Cozine,  113 
App.  Div.  22;  98  N.  Y.  Supp.  1041. 

An  accounting  of  an  executor  who  pre- 
sents his  personal  claim  against  the  estate 
is  restricted  by  the  statute  of  limitations 
and  where  the  claim  is  stale  he  must  es- 
tablish the  facts  which  remove  the  opera- 
tion of  the  statute.  Matter  of  Primmer,  49 
Misc.  413;  99  N.  Y.  Supp.  830. 

On  final  settlement  of  an  executor's  ac- 
count, a  claim  by  him  for  personal  services 
not  in  the  line  of  his  vocation  to  the  dece- 
dent will  be  disallowed,  where  no  express 
promise  to  pay  was  proved,  and  the  testatrix 
had  merely  expressed  the  intention  from 
time  to  time  to  remember  the  claimant  in 
her  will.  Matter  of  Devoe,  58  Misc.  490; 
111  N.  Y.  Supp.  638. 

Compromise. — The  administratrix,  hav- 
ing brought  an  action  for  negligence  causing 
the  death  of  her  husband,  compromised  the 
same  and  received  the  amount  agreed  upon, 
under  an  order  of  the  surrogate  authorizing 
her  to  do,  she  being  then  pregnant  with  the 
only  issue  of  the  marriage,  of  which  fact 
she  alone  was  cognizant. — Held,  that 
whether  or  not  the  posthumous  child  had 
any  standing  to  intervene  in  the  proceed- 
ings in  the  surrogate's  court  and  attack  the 
order,  the  order  should  not  be  vacated,  in 
the  absence  of  proof  that  the  compromise 
was  injurious  to  the  interests  of  the  child. 
Matter  of  Anderson,  84  App.  Div.  550;  82 
N.  Y.  Supp.  763. 

In  order  to  obtain  leave  to  compromise  a 
right  of  action  for  damages  for  causing  the 
death  of  the  intestate,  the  administratrix 
must  submit  affidavits  other  than  that  of 
the  attorney  employed  by  the  corporation 
against  whom  her  claim  is  made.  Matter 
of  Stanley,  62  Misc.  593;  116  N.  Y.  Supp. 
1126. 

A  surrogate  had  power  to  authorize  ad- 
ministrators to  compromise  a  claim  by  ac- 
cepting stock  in  a  foreign  corporation,  to 
which  all  of  the  property  in  dispute  was  to 
be  transferred,  the  stock  to  be  issued  for  a 
transfer  of  decedent's  interest  in  the  prop- 
erty, which  was  in  possession  of  one  who 
claimed  to  be  the  owner  of  one-half  thereof 
as  surviving  partner,  and  of  none  of  which 


the  administrators  had  possession.  Re  Gil- 
man's  Estate,  82  App.  Div.  186;  81  N.  Y. 
Supp.  713. 

§  2719,  confers  on  the  surrogate  power  to 
permit  compromise  and  settlement  of  a 
claim  against  an  estate.  Re  Gilman's  Es- 
tate, 92  App.  Div.  462;  87  N.  Y.  Supp.  128. 
The  statute  is  not  restrictive  of  their  com- 
mon-law power,  but  is  intended  to  afford 
executors  and  administrators  additional  pro- 
tection in  its  exercise.  Chouteau  v.  Suy- 
dam,  21  N.  Y.  179;  Matter  of  Scott,  5  N.  Y. 
Leg.  Obs.  378. 

Irrespectively  of  the  statute,  it  is  the  duty 
of  an  executor  to  compound  and  release  a 
debt  when  the  interests  of  the  estate  so  re- 
quire.    Matter  of  Scott. 

The  surrogate  has  power,  on  cause  shown, 
to  authorize  an  executor  or  administrator  to 
compound  claims  due  to  the  estate,  whether 
the  debtor  be  solvent  or  insolvent.  Berrien's 
Estate,  16  Abb.  N.  S.  23.  Contra,  Howell  v. 
Blodgett,   1  Redf.  323,  Benjamin,  Surr. 

The  surrogate  could  authorize  the  com- 
pounding or  compromise  on  good  cause 
shown  of  a  claim  belonging  to  an  estate, 
whether  the  cause  be  the  doubtful  responsi- 
bility or  the  doubtful  liability  of  the  debtor. 
Shepard  v.  Saltus,  4  Redf.  232,  Calvin,  Surr. 
A  compromise  will  not  be  allowed  except 
in  special  cases,  such  as  insolvency  or  doubt- 
ful validity  of  a  claim.  Patten's  Estate, 
1  Tuck.  56. 

An  executor  has  power,  and  it  is  his 
duty  when  it  is  for  the  interest  of  the  es- 
tate, to  compound  a  debt  due  to  it,  and  he 
can  enforce  a  note  taken  by  him  as  the 
result  of  such  compromise,  in  an  action  upon 
it,  the  prior  indebtedness  being  merged 
therein.     Leland  v.  Manning,  4  Hun  7. 

Executors  with  power  of  sale  are  author- 
ized to  compound  with  the  widow  of  testa- 
tor for  her  dower  right.  Eagle  v.  Emmett, 
4  Bradf.  117;  3  Abb.  218,  Bradford,  Surr. 
The  surrogate  cannot  authorize  executors 
to  enter  into  a  composition  deed,  giving  a 
long  credit  without  part  payment.  Matter 
of  Loper,  2  Redf.  545,  Livingston,  Surr. 

An  application  for  leave  to  compromise  a 
claim  must  fully  inform  the  surrogate  as 
to  all  the  facts  and  circumstances  warrant- 
ing the  acceptance  of  a  sum  lees  than  the 
face  of  the  claim.  If  insolvency  exists  it 
should  be  stated.  So  if  the  reason  is  a 
doubt  as  to  success  in  prosecuting  the  claim. 
All  the  evidence  the  applicant  possesses 
should  be  stated,  and  the  consent  of  the  par- 
ties in  interest  obtained  so  far  as  possible. 
Whether  the  attorney  has  any  interest,  and 
what,  should  appear.  Matter  of  Richard- 
son, 2  Connol.  276;  31  State  Rep.  957;  9 
N.  Y.  Supp.  638,  Ransom,  Surr. 

An  ex  parte  application  for  leave  to  com- 
promise a  claim  due  to  the  estate  will  not 
be  granted  where  no  facts  are  stated  be- 
yond the  existence  and  status  of  the  debt 
and  its  nature  and  that  one  of  the  executors 
and  the  attorney  in  the  suit  believes  the 
compromise  to  be  advantageous.  The  same 
evidence  should  be  produced  as  would  be 
required  to  justify  the  compromise  if  at- 
tacked on  an  accounting.     lb. 
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Where  the  executor  hma  compromised  a  Executor*  who  act  with  good  faith  and 

judgment  held  by  him  as  such,  without  leave  reasonable  prudence  in  rejecting  an  offered 

from  the  surrogate,  it  is  his  duty  to  estab-  compromise  are  not  liable   for   the  excess 

lish  affirmatively  the  propriety  of  such  com-  recovered  against  the  estate.    Matter  of  Al- 

promise.    Matter  of  Quinn,  30  State  Rep.  brecht,  1  Gonnol.  12,  Ransom,  Burr. 
210;  9  N.  Y.  Supp.  550,  Ransom,  Suit. 

§  2720.     [Am'd,  1881,  1893.]    Apportionment  of  rents,  unities  and  divi- 
dends. 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eighteen  hundred 
and  seventy-five,  and  all  annuities,  dividends  and  other  payments  of  every  descrip- 
tion made  payable  or  becoming  due  at  fixed  periods  under  any  instrument  executed 
after  such  date,  or,  being  a  last  will  and  testament  that  takes  effect  after  such  date, 
shall  be  apportioned  so  that  on  the  death  of  any  person  interested  in  such  rents, 
annuities,  dividends  or  other  such  payments,  or  in  the  estate  or  fund  from  or  in 
respect  to  which  the  same  issues  or  is  derived,  or  on  the  determination  by  any  other 
means  of  the  interest  of  any  such  person,  he,  or  his  executors,  administrators  or  as- 
signs, shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  dividends  and 
other  payments,  according  to  the  time  which  shall  have  elapsed  from  the  com- 
mencement or  last  period  of  payment  thereof,  as  the  case  may  be,  including  the 
day  of  the  death  of  such  person,  or  of  the  determination  of  his  or  her  interest, 
after  making  allowance  and  deductions  on  account  of  charges  on  such  rents, 
annuities,  dividends  and  other  payments.    Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law  and  in  equity  for 
recovering  such  apportioned  parts  of  such  rents,  annuities,  dividends  and  other 
payments,  when  the  entire  amount  of  which  such  apportioned  +  form  part,  become 
due  and  payable  and  not  before,  as  he  or  they  would  have  had  for  recovering  and 
obtaining  such  entire  rents,  annuities,  dividends  and  other  payments,  if  entitled 
thereto;  but  the  persons  liable  to  pay  rents  reserved  by  any  lease  or  demise,  or 
the  real  property  comprised  therein  shall  not  be  resorted  to  for  such  apportioned 
parts,  but  the  entire  rents  of  which  such  apportioned  parts  from  *  parts,  must  be 
collected  and  recovered  by  the  person  or  persons  who,  but  for  this  section,  or 
chapter  five  hundred  and  forty-two  of  the  laws  of  eighteen  hundred  and  seventy- 
five,  would  have  been  entitled  to  the  entire  rents;  and  such  portions  shall  be 
recoverable  from  such  person  or  persons  by  the  parties  entitled  to  the  same  under 
this  section.     This  section  shall  not  apply  to  any  case  in  which  it  shall  be  expressly 
stipulated  that  no  apportionment  be  made,  or  to  any  sums  made  payable  in 
policies  of  insurance  of  any  description. 

t  "parts"  apparently  omitted. 

*  So  in  the  original. 

L.  1875,  c.  542.    Am'd  L.  1881,  c  535;  L.  1893,  c.  686.    Replaces  a  section  as  to  set- 
ting apart  exempt  property. 


In  the  absence  of  an  implied  agreement 
by  the  purchaser  of  rented  premises  to  per- 
mit the  vendor  to  retain  the  advance  month- 
ly rents  paid,  the  purchaser  was  entitled  to 
the  rents  from  the  day  he  received  the  deed, 
and  the  vendor  could  not  claim  the  full 
month's  rent  received  in  advance.  Anderson 
v.  Corell,  114  N.  Y.  Supp.  198. 

A  testator  transferred  corporate  stock  to 
his  daughters,  who  thereupon  executed  an 
instrument  stating  that  the  testator  was  to 
receive  all  dividends  on  the  stock  until  his 
death,  and  have  the  right  to  vote  thereon. 
The  company  declared  and  paid  a  dividend 
October  28th,  and  the  testator  died  Novem- 
ber 15th.  Another  dividend  was  declared 
November  27th.  The  dividends  were  usual- 
ly paid  monthly,  but  only  when  they  were 
earned,  and  the  corporation  had  the  right  to 
pay  them  at  their  pleasure  or  convenience. 


Held,  that  the  dividend  declared  November 
27th  was  not  apportionable,  and  the  testa- 
tor's executors  were  not  entitled  to  any  por- 
tion of  it.  Matter  of  Kane,  64  App.  Div. 
566;  72  N.  Y.  Supp.  333. 

Under  §  2720,  which  provides  that,  on 
the  determination  of  the  interest  of  a  per- 
son in  rents  payable  for  a  fixed  period,  he 
shall  be  entitled  to  his  proportion  thereof, 
but  that  the  tenant  shall  only  be  liable  to 
the  person  who  would  have  been  entitled  to 
the  entire  rents,  a  lessor  of  premises  sold 
at  a  mortgage  foreclosure  sale  before  the 
expiration  of  the  month  for  which  they  were 
demised  cannot  recover  for  the  period  of  oc- 
cupation prior  to  the  sale,  where  the  rent  is 
not,  by  the  terms  of  the  lease,  payable  be- 
fore the  end  of  the  month.  O'Neill  v.  Mor- 
ris, 28  Misc.  613;  69  N.  Y.  Supp.  1075,  Oo. 
Ot 
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Where  testator  directed  90  per  cent,  of  the 
net  annual  income  of  his  estate  to  be  paid 
to  his  wife,  and  on  her  death  to  be  paid  in 
equal  shares  to  his  two  daughters,  and  the 
wife  died,  her  executrix  was  not  entitled  to 
all  the  annual  income  then  earned,  but  not 
then  due  nor  collected,  but  such  income  was 
subject  to  its  proportionate  part  of  the  ex- 
pense of  the  husband's  estate,  including  taxes 
for  that  portion  of  the  current  year  which 
elapsed  prior  to  the  wife's  death,  under  § 
2720,  which  enacts  that  all  annuities,  etc., 
made  payable  at  fixed  periods,  shall  be  ap- 
portioned so  that,  on  the  death  of  the  an- 
nuitant, his  executor  shall  be  entitled  to  a 
proportion  of  the  annuity,  according  to  the 
time  which  shall  have  elapsed  from  the  com- 
mencement or  last  period  of  payment  thereof, 
after  making  allowance  and  deduction  on 
account  of  charges  thereon.  Matter  of 
Young,  23  Misc.  223;  60  N.  Y.  Supp.  402, 
Suit.  Ct. 

Under  the  further  provision  of  said  sec- 
tion, that  the  executor  of  the  annuitant 
shall  have  the  same  remedies  for  recovering 
such    apportioned    part,    when    the    entire 


|  amount  of  which  such  apportionment  forms 
a  part  becomes  due,  as  the  annuitant  would 
have  had,  the  time  at  which  such  remedies 
accrue  is  when  the  last  payment  in  which 
the  annuitant  would  have  any  interest  has 
been  made,    lb. 

It  was  held  that  the  purpose  of  the  prior 
Act  as  regards  property  devised,  was  to  pro- 
vide, not  for  the  apportionment  of  rents  as 
between  those  entitled  to  testator's  person- 
alty and  the  devisees  of  his  realty,  but  for 
such  apportionment  as  between  successive 
takers  of  the  realty.  Matter  of  Weeks,  5 
Dem.  104,  Rollins,  Suit. 

The  prior  Act  providing  that  payments  of 
every  description,  made  payable  or  becom- 
ing due  at  fixed  periods,  under  any  instru- 
ment executed,  or  (if  a  will)  that  shall  take 
effect,  after  the  passage  thereof,  shall  be 
apportioned,  upon  the  death  of  any  person 
interested,  does  not  apply  to  interest  upon 
investments  made  under  the  will  of  one  dy- 
ing before  the  date  indicated,  though  the  in- 
struments of  security  were  executed  there- 
after. Kinnan  v.  Card,  4  Dem.  156,  Rollins, 
Surr. 


§  2721.     [Am'd,  1893.]     Payment  of  legacies. 

No  legacy  shall  be  paid  by  any  executor  or  administrator  until  after  the  ex- 
piration of  one  year  from  the  time  of  granting  letters  testamentary  or  of  admin- 
istration, unless  directed  by  the  will  to  be  sooner  paid.  If  directed  to  be  sooner 
paid,  the  executor  or  administrator  may  require  a  bond,  with  two  sufficient  sure- 
ties, conditioned,  that  if  debts  against  the  deceased  duly  appear,  and  there  are 
not  other  assets  to  pay  the  same,  and  no  other  assets  sufficient  to  pay  other  lega- 
cies, then  the  legatees  will  refund  the  legacy  so  paid,  or  such  ratable  proportion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the  payment  of  such 
debts,  and  the  proportional  parts  of  such  other  legacies,  if  there  be  any,  and  the 
costs  and  charges  incurred  by  reason  of  the  payment  to  such  legatee,  and  that  if 
the  probate  of  the  will,  under  which  such  legacy  is  paid,  be  revoked,  or  the  will 
declared  void,  that  such  legatee  will  refund  the  whole  of  such  legacy,  with  interest* 
to  the  executor  or  administrator  entitled  thereto.  After  the  expiration  of  one 
year  the  executors  or  administrators  must  discharge  the  specific  legacies  be- 
queathed by  the  will  and  pay  the  general  legacies,  if  there  be  assets.  If  there 
are  not  sufficient  assets,  then  an  abatement  of  the  general  legacies  must  be  made 
in  equal  proportions.  Such  payment  shall  be  enforced  by  the  surrogate  in  the 
same  manner  as  the  return  of  an  inventory,  and  by  a  suit  on  the  bond  of  such 
executor  or  administrator  whenever  directed  by  the  surrogate. 

2  R.  S.  90,  §§  43,  44,  46.    Am'd  L.  1893,  c.  686.    Replaces  a  section  as  to  exemptions. 


General  rules  and  principles.  —  The 

term  legacy  includes  any  gift  of  personal 
property  by  will,  as  well  as  those  made  in 
lieu  of  dower,  as  those  which  are  gratuitous. 
Orton  v.  Orton,  3  Abb.  Ct  of  App.  Dec.  411 ; 
3  Keyes  486. 

A  check  was  drawn  by  the  executor  be- 
fore the  expiration  of  one  year  from  the 
time  of  granting  of  letters  testamentary, 
signed  in  the  name  of  the  estate,  and  by 
the  executor  as  executor,  payable  to  one  to 
whom  the  executor  was  personally  indebted. 
Held,  that  no  presumption  arose  from  the  ex- 
ecution of  the  check  that  the  same  was  in 
payment  of  the  legacy  to  the  executor,  al- 
though the  amount  of  the  check  was  the 
same  as  that  of  the  legacy.  Squire  v.  Or- 
dermann,  194  N.  Y.  394;  87  N.  E.  435. 


§  2721  changes  the  common-law  rule  that 
interest  on  legacies  begins  to  run  one  year 
after  testator's  death,  and  interest  begins  to 
run  one  year  after  the  grant  of  letters  testa- 
mentary, but  testator  may  accelerate  or  post- 
pone the  time  of  payment  of  a  legacy,  sv  as 
to  affect  the  rule  as  to  interest,  where  his  in- 
tention to  do  so  is  found  in  the  will  inter- 
preted with  the  circumstances  surrounding 
testator  at  the  execution  of  the  will.  Re 
Rutherford,  196  N.  Y.  311;  89  N.  E.  820. 

Where  testator  bequeathed  a  collection  of 
porcelain  to  his  widow  for  life,  remainder 
to  a  son,  who  was  also  one  of  his  executors, 
a  sale  of  the  porcelains  by  the  remainder- 
man, with  the  consent  of  the  life  tenant, 
within  a  year  from  the  date  of  the  probate 
of  the  will,  at  which  time  there  had  been 
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no  settlement  of  the  testator's  estate,  was  j 
improper,  under  §  2721.    Warren  v.  Bouv- 
ier,  68  Misc.  159;   124  N.  Y.  Supp.  641. 

A  general  legacy  is  not  saved  from  the 
operation  of  §  2721,  because  it  is  a  legacy ' 
given  for  the  support  of  testatrix's  sister, ' 
where  it  does  not  also  appear  that  such  sis- 
ter is  "otherwise  unprovided  for."  Re  Wen- 
ner,  125  App.  Div.  358;  110  N.  Y.  Supp. 
694. 

Property  bequeathed  to  a  charitable  cor- 
poration whose  property  is  exempt  from  tax- 
ation is  taxable  while  in  the  hands  of  the 
executor  during  the  year  he  is  required  to 
hold  it.  People  ex  rel.  v.  Wells,  93  App. 
Div.  500;  87  N.  Y.  Supp.  826. 

The  whole  estate  being  insufficient  to  pay 
three  legacies  equally  entitled  to  preference 
over  legacies  of  general  import, — Held,  that 
they  should  abate  in  equal  proportions. 
Matter  of  Dougherty,  64  Misc.  230;  118  N. 
Y.  Supp.  1081. 

A  legacy  is  impressed  with  an  equitable 
lien  for  the  legatee's  debt  owing  to  the  tes- 
tator, and  notwithstanding  the  bar  of  the 
statute  of  limitations  the  executors  are  au- 
thorized to  satisfy  the  debt  out  of  the  leg- 
acy. Leask  v.  Hoagland,  64  Misc.  156;  118 
N.  Y.  Supp.  1036. 

The  surrogate's  court  should  not  direct  a 
payment  of  $1,000  a  year  to  a  legatee  from 
the  profits  of  a  business  owned  by  the  es- 
tate and  carried  on  by  the  executors,  where 
the  creditors  of  the  estate  were  not  parties 
to  the  proceeding  and  it  appears  that  they 
may  have  claims  superior  to  that  of  the  leg- 
atee. Matter  of  Hiscox,  135  App.  Div.  848 ; 
120  N.  Y.  Supp.  308. 

When  a  note  due  the  testator  bv  the  leg- 
atee is  to  be  offset  against  a  residuary  leg- 
acy, interest  on  the  note  should  be  com- 
puted from  its  date  to  one  year  after  the 
issuance  of  letters  testamentary.  Leask  v. 
Hoagland,  136  App.  Div.  658;  121  N.  Y. 
Supp.  197;  2  Civ.  Proc.  (N.  S.)  42. 

A  legatee,  in  a  proceeding  to  require  the 
executor  to  show  cause  why  her  legacy 
should  not  be  paid,  in  which  he  answers  that 
it  has  been  paid  in  full  and  all  matters 
sought  to  be  considered  were  judicially  set- 
tled by  a  decree  of  the  surrogate's  court 
previously  made,  cannot  procure  a  decree  in 
conflict  with  the  one  already  granted.  Mat- 
ter of  Stevens,  40  Misc.  377 ;  82  N.  Y.  Supp. 
397. 

While  an  administrator  with  the  will  an- 
nexed, by  recognizing  the  assignment  of  a 
legacy,  is  bound  to  apply  the  legacy  to  the 
payment  of  the  debt  due  the  assignee,  yet 
he  assumes  no  personal  liability  for  the  pay- 
ment thereof,  nor  is  he  obligated  to  satisfy 
the  debt  out  of  the  first  distribution  of  as- 
sets, provided  he  retain  enough  money  in  his 
hands  for  that  purpose.  Citizens'  Central 
Nat.  Bk.  v.  Toplitz,  113  App.  Div.  73;  98  N. 
Y.  Supp.  826. 

A  petition  by  a  beneficiary  of  a  trust  un- 
der a  will,  for  the  payment  of  the  amount 
due  to  him  under  a  provision  for  the  pay- 
ment to  him  of  a  sum  monthly  for  his  use 
and  benefit  from  the  income  of  the  fund,  is 
not  met  by  a  denial  of  the  validity  or  legal- 


ity of  the  petitioner's  claim  alone,  in  the 
answer  of  tne  executors,  and  an  allegation 
in  addition  thereto  that  the  petitioner  has 
assigned  his  right,  is  not  effectual  to  re- 
quire a  dismissal  of  the  petition,  since  such 
interest  is  not  assignable.  Matter  of  Foster, 
37  Misc.  581;  75  K.  Y.  Supp.  1067. 

A  legacy  payable  to  an  executrix — Held, 
not  to  be  presumed  to  be  in  the  possession 
of  her  co-executor  at  the  time  of  her  death 
six  years  after  the  death  of  the  testator. 
Matter  of  Rossell,  121  App.  Div.  381;  105 
N.  Y.  Supp.  1098. 

Legacy  and  annuity  distinguished.  Ex 
Parte  McComb,  4  Bradf.  151,  Bradford, 
Surr.;  Booth  v.  Ammerman,  Id.  129,  Brad- 
ford, Surr. 

It  seems,  that  the  right  of  an  executor, 
existing  under  our  statutes,  to  demand  com- 
missions weakens,  if  it  does  not  extinguish, 
the  force  of  the  presumption,  recognized  by 
the  English  authorities,  that  a  legacy  to  one 
named  as  an  executor  is  conditional  upon 
his  acting  as  such — this  presumption  being 
based  on  the  common-law  principle  that  such 
an  officer  has  no  right  to  any  compensation, 
save  that  which  was  granted  by  the  testator 
himself.  Campbell  v.  Mackie,  1  Dem.  186, 
Rollins,  Surr. 

Where  the  legatee  under  a  will,  to  ob- 
tain the  speedy  enjoyment  and  immediate 
possession  of  his  property,  willfully  murders 
the  testator,  he  cannot  take  any  of  the  prop- 
erty as  heir.  Biggs  v.  Palmer,  115  N.  Y. 
506;  26  State  Rep.  198. 

Money  received  by  an  executrix  who  was 
also  legatee  and  beneficiary  of  a  trust  un- 
der the  will — Held,  to  be  applied  on  the 
legacy,  that  being  most  beneficial  to  the  es- 
tate. Stevens  v.  Melcher,  80  Hun  514;  30 
N.  Y.  Supp.  625. 

The  surrogate  may  compel  a  sale  of  the 
real  estate  by  directing  payment  of  a  leg- 
acy. Matter  of  Travis,  10  Misc.  298;  31 
N.  Y.  Supp.  686. 

The  consul-general  of  Italy  is  entitled  to 
demand  and  receive  the  distributive  shares 
of  an  estate  belonging  to  parties  in  Italy, 
and  which  have  been  paid  into  court,  and 
give  a  valid  acquittance  of  the  same.  Mat- 
ter of  Tartaglio,  12  Misc.  245;  33  N.  Y. 
Supp.  1121. 

The  executrix  and  residuary  legatee  was 
to  have  the  use  of  a  fund  during  life,  re- 
mainder to  plaintiff.  Held,  that  at  her 
death,  without  a  judicial  settlement  of  her 
accounts,  plaintiff  was  entitled  to  show  that 
the  estate  had  in  fact  been  administered  so 
that  she  held  the  fund  as  legatee,  and  plain- 
tiff was  entitled  to  immediate  possession. 
Weatherwax  v.  Shields,  45  App.  Div.  109;  61 
N.  Y.  Supp.  594. 

One  of  the  legatees  of  a  contingent  re- 
mainder, bequeathed  to  the  life  tenant  his 
one  third  interest  in  the  fund,  and  both 
having  died.  Held,  that  the  fact  that  the 
settlement  of  the  estate  of  the  former  in 
the  lifetime  of  the  life  tenant  made  no 
reference  to  this  claim,  while  not  a  bar  to  an 
action  therefor,  nor  creating  a  presumption 
of  its  payment^  was,  in  connection  with  the 
|  other  facts,  evidence  thereof,  it  being  a  eon- 
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tangent  interest  if  unpaid,  which  should  re- 
main an  asset  of  the  remainderman's  es- 
tate. Murphy  v.  Murphy,  44  App.  Div.  646; 
60  N.  Y.  Supp.  1069. 

When  the  claims  of  residuary  legatees 
are  established,  and  they  do  not  object  to  a 
legacy,  and  the  invalidity  of  the  legacy 
would  increase  their  shares  in  the  estate, 
Held,  that  no  one  else  had  any  standing  to 
object,  and  objections  overruled  for  that  rea- 
son. Matter  of  Woods,  33  Misc.  12;  67  N. 
Y.  Supp.  1123. 

A  motion  by  a  legatee  for  revocation  of 
probate  was  denied  and  the  order  affirmed 
by  the  General  Term  on  the  ground  that  she 
was  estopped  by  the  acceptance  of  a  part 
of  the  legacy,  the  time  for  the  payment  of 
the  legacy  in  full  having  arrived.  Held, 
that  it  could  not  be  withheld  on  the  ground 
that  the  time  for  her  taking  &  further  ap- 
peal had  not  expired.  Matter  of  Peaslee, 
81  Hun  597;  30  N.  Y.  Supp.  1028. 

Executors  have  no  authority  to  offset 
contingent  claims  against  absolute  legacies, 
and  the  surrogate's  court  has  no  equitable 
powers  to  enforce  such  claims  by  means  of 
an  equitable  set-off.     lb. 

The  next  of  kin  of  a  legatee  cannot  main- 
tain an  action  or  prosecute  a  claim  for  the 
share  of  the  estate  which  under  the  will 
went  to  the  legatee.  Matter  of  Hodgman, 
11  App.  Div.  344;  42  N.  Y.  Supp.  1004. 

Specific  legacy. — Although  it  vests,  on 
the  death  of  testator,  so  that  the  legatee 
is  entitled  to  the  income  and  profits  that 
proceed  from  it,  and  when  the  executor  con- 
sents, the  legacy  ceases  to  be  a  part  of  testa- 
tor's assets,  yet  in  case  of  deficiency  of 
assets  to  pay  debts  the  executor  cannot 
properly  give  such  consent,  and  such  specific 
legacy  is  subject  to  claims  of  creditors. 
Matter  of  Pye,  18  App.  Div.  306;  46  N.  Y. 
Supp.  350. 

Needs  only  the  assent  of  the  executors 
to  vest  title  in  the  legatee,  and  this  is  so, 
though  the  legatee  is  himself  executor. 
Linthicum  v.  Caswell,  19  App.  Div.  541; 
46  N.  Y.  Supp.  610. 

Lapsed  legacy. — Paid  by  executor  with 
consent  of  the  beneficiaries  under  the  will. 
Held,  that  an  infant  and  his  guardian  had 
no  power  to  give  a  valid  consent,  and  the 
executor  must  be  charged  with  the  infant's 
share.  Matter  of  Tatum,  34  Misc.  25;  69 
N.  Y.  Supp.  501. 

Taking  bond. — The  fact  that  executors 
for  the  purpose  of  avoiding  a  contest  of  a 
will,  have  turned  over  to  a  remainderman, 
a  portion  of  the  assets  of  the  estate  upon 
a  bond,  of  herself  and  husband  to  refund, 
will  not  render  such  bond  void  as  against 
public  policy,  in  an  action  by  an  executor 
to  recover  thereon,  after  he  has  been  required 
to  appropriate  other  assets  to  the  payment 
of  the  legacy.  Moss  v.  Cohen,  158  N.  Y. 
240;  53  N.  E.  8. 

Statute  of  limitations.— Whether  duty 
of  administrator  to  plead,  in  every  action 
brought  against  him  for  payment  of  a  leg- 
acy, as  it  would  be  in  an  action  for  a  debt, 
doubted.     Pratt  v.  Roman  Catholic  Orphan 


Asylum,  20  App.  Div.  352 ;  46  N.  Y.  Supp. 
1035.  ™ 

Security. — The  will  gave  the  estate  to 
the  widow  for  life,  and  thereafter  one  half 
each  to  testator's  two  daughters,  one  of 
whom  was  unmarried,  with  remainder  of  the 
married  daughter's  share  to  her  children, 
and  of  the  share  of  the  other  daughter,  if 
she  should  die  leaving  no  issue,  to  such 
children  also.  Held,  on  the  accounting  of 
the  surviving  executrix,  that  the  married 
daughter  was  properly  required  to  give  a 
bond,  on  receiving  one  half  of  the  estate, 
and  the  unmarried  daughter  should  also  exe- 
cute a  bond  on  paying  to  herself  one  half  of 
the  estate,  and  if  she  retained  the  whole  es- 
tate as  executrix  she  would  be  required  to 
give  a  bond.  Matter  of  Roffo,  51  App.  Div. 
35;  64  N.  Y.  Supp.  455. 

Under  a  will  which  gives  the  widow  the 
income  of  the  residuary  estate,  "with  the 
custody  and  possession  of  all  personal  prop- 
erty, of  which  I  may  die  possessed/'  re- 
mainder one  half  to  a  daughter  and  one 
half  in  trust,  the  widow  cannot  be  required 
to  give  security,  before  receiving  the  per- 
sonal estate,  she  being  solvent.  Matter  of 
Ungrich,  48  App.  Div.  594;  62  N.  Y.  Supp. 
975. 

Delivery  to  life  tenant.— A  will  pro- 
vided that  the  widow  should  have  for  life 
the  possession,  management  and  control,  and 
the  rents,  profits,  use  and  income  of  certain 
personal  property,  with  remainder  over  to 
executors  in  trust.  Held,  that  the  widow  as  . 
life  legatee  could  have  the  corpus  of  the  es- 
tate  delivered  to  her,  upon  giving  a  bond 
to  secure  the  remaindermen.  Matter  of 
Lowery,  19  Misc.  83;  43  N.  Y.  Supp.  972, 
Surr.  Ct.;  and  see  Scott  v.  Scott,  6  Misc. 
174;  27  N.  *.  Supp.  152,  Sp.  T. 

Compromise.  —  An  agreement  between 
legatees  and  executors  in  compromise  of  a 
contest  over  a  will,  construed  and  sustained. 
Beardsley  v.  McCutcheon,  25  App.  Div.  409- 
49  N.  Y.  Supp.  535. 

Payment. — It  is  the  duty  of  an  executor, 
as  such,  to  pay  to  a  legatee  the  amount  of 
the  legacy,  in  the  manner  and  at  the  time 
provided  by  the  testator,  and  that  duty  is 
not  changed  by  the  fact  that  the  payment 
of  the  principal  is  postponed  and  the  income 
made  payable  annually  in  the  meantime; 
the  trust  duty  thus  imposed  becomes  a  func- 
tion of  the  office  of  executor.  McAlpine  v 
Potter,  126  N.  Y.  285;  37  State  Rep.  6^ 
affi'g  12  N.  Y.  Supp.  662;  35  State  Rep.  706. 

It  is  the  duty  of  an  executory  trustee  to 
see  that  the  legatee  is  paid,  and  to  apprise 
him,  in  reasonable  time,  of  the  amount  due, 
and  to  offer  payment.  He  cannot  take 
advantage  of  the  mistake  of  the  legatee,  or 
bar  his  rights  in  equity,  by  a  receipt,  or  even 
a  release  under  seal,  when  error  has  been 
committed.  Wilcox  v.  McCarthy,  3  Bradf 
284,  Bradford,  Surr.  J 

The  executor  has  a  right  to  retain  a  leg- 
acy or  distributive  share,  in  whole  or  in  part 
in  satisfaction  of  a  debt  due  from  the  leg- 
atee or  distributee,  to  the  estate,  or  so  long 
as  the  legatee,  etc.,  retains  a  part  of  the 
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fund  out  of  which  payment  is  to  he  made. 
Smith  v.  Kearney,  2  Barb,  Ch.  533. 

The  fact  that  an  executor  has  wasted  the 
share  of  a  legatee  in  the  personal  property, 
does  not  give  the  latter  a  lien  on  land  de- 
vised to  such  executor  by  the  same  will. 
Wilkes  v.  Harper,  1  N.  Y.  586,  affi'g  2  Barb. 

Ch.  338. 

In  all  cases  where  legacies  are  due  to 
minors,  the  surrogate  must  direct  the  money 
to  be  paid  into  court,  to  be  invested  for 
the  minor's  benefit,  and  the  income  applied 
for  maintenance,  unless  there  is  a  general 
guardian  who  has  given  adequate  security. 
The  authority  of  a  foreign  guardian  is  not 
enough.  McLoskey  v.  Beid,  4  Bradf.  334, 
Bradford,  Surr. 

The  court,  on  an  accounting  by  executors, 
will  order  to  be  paid  into  court,  for  the 
benefit  of  whoever  may  establish  a  legal 
right  to  it,  a  legacy  to  an  infant  who  dies 
before  it  is  payable,  and  for  whom  no  ad- 
ministrator has  been  appointed.  Such  case 
is  not  governed  either  by  §  2729,  or  by 
§§  2747  or  2748.  In  re  Morgan's  Estate,  22 
N.  Y.  Supp.  1064,  Coffin,  Surr. 

Upon  the  failure  of  the  general  guardian 
of  an  infant  to  give  security  required  as  a 
condition  of  the  payment  to  him  of  a  leg- 
acy bequeathed  to  his  ward,  the  executors 
should  be  directed  to  pav  the  same  into  the 
surrogate's  court,  as  if  there  were  no  guard- 
ian. Toler  v.  Landon,  3  Dem.  337,  Rollins, 
Surr. 

The  statute  does  not  contemplate  the  as- 
sumption by  a  surrogate,  of  responsibility 
as  custodian  of  chattels  bequeathed  to  an 
infant  He  can  be  called  on  to  receive  a 
legacy  so  bequeathed,  only  where  its  subject- 
matter  renders  it  capable  of  investment  for 
the  infant's  benefit.    lb. 

The  father  of  an  infant  has  no  right,  as 
natural  guardian,  to  receive  a  legacy  be- 
queathed to  the  infant.  Whitlock  v.  Whit- 
lock,  1  Dem.  160,  Rollins,  Surr. 

Decedent,  by  his  will,  gave  to  his  nephew, 
an  infant,  $600,  which  the  executors  paid 
to  the  legatee's  father,  obtaining  credit  for 
the  payment  by  the  decree  on  an  accounting 
before  the  surrogate,  to  which  the  infant 
was  not  a  party.  On  attaining  majority, 
the  legatee  petitioned  for  payment  of  his 
legacy.  Held,  that  the  executors  were  not 
discharged  by  the  payment  or  decree,  and 
must  pay  again.     lb. 

One  claiming  as  assignee  of  a  legatee's 
interest  under  a  will,  may  intervene  upon 
the  judicial  settlement  of  the  executor's  ac- 
count as  "a  person  interested  in  the  es- 
tate," and  procure  a  direction,  in  the  decree, 
for  payment  to  him.  Gibbons  v.  Shepard,  2 
Dem.  247,  Rollins,  Surr. 

It  seems,  that  payment  of  a  legacy 
should  not  be  directed  to  the  assignee,  with- 
out citing  the  assignor.  Peyser  v.  Wendt,  2 
Dem,  221,  Rollins,  Surr. 

A  legacy  to  a  widow  which  is  charged 
upon  the  real  estate  shares  equally  with  the 
others.  It  is  not  entitled  to  preference. 
McCorn  v.  McCorn,  100  N.  Y.  511,  modf'g 
30  Hun  171. 

As  to  the  duties  of  executors  in  case  pay 


ment  of  a  bequest  is  conditioned  on  the  bene- 
ficiary's reformation  from  dissipation. 
Dustan  v.  Dustan,  1  Paige  500. 

If  an  executor  pays  a  legacy  in  full  be- 
fore the  claims  of  creditors  are  ascertained, 
he  will  be  liable  to  pay  any  unpaid  debts. 
Olacius  v.  Fogel,  4  Redf.  516,  affl'd  88  N. 
Y.  434. 

Where  legacies  are  provided  to  be  paid  at 
different  times  and  the  executors  pay  some 
legacies  in  full,  in  the  belief  that  the  es- 
tate is  adequate  to  pay  all,  which  from  de- 
preciation proves  erroneous,  they  must  com- 
pel the  overpaid  legatees  to  refund,  but 
where  they  have  acted  in  good  faith  It 
should  be  at  the  expense  of  the  estate.  Trus- 
tees of  Harvard  College  v.  Quinn,  3  Redf. 
514,  Calvin,  Surr. 

Where  a  will  provides  for  the  payment 
of  one  legacy  before  another,  and  it  is  not 
made  preferential,  if  it  is  demanded,  the 
executors  should  refuse  to  pay  in  full  and 
leave  the  legatee  to  his  application  to  the 
surrogate,  or,  if  they  pay  in  full,  take  a 
bond  from  the  legatee.     lb. 

Where  a  will  directs  the  executors  to  al- 
low certain  persons  to  take  certain  prop- 
erty at  an  appraised,  or  the  inventoried, 
value,  this  is  not  a  specific  legacy,  and  until 
the  property  is  set  apart  to  such  persons, 
the  executors  are  chargeable  with  its  value. 
Matter  of  Pollock,  3  Redf.  100,  Calvin, 
Surr. 

Where  articles  of  the  testator's  property 
are  specifically  bequeathed,  and  on  the 
final  accounting  of  the  executor  there  is  no 
evidence  to  show  what  has  been  done  with 
such  property,  the  presumption  is  that  they 
have  been  disposed  of  in  accordance  with 
the  direction  of  the  will.    lb. 

One  entitled  to  a  legacy  to  be  held  in 
trust  by  the  executors,  cannot  complain  that 
the  estate  was  distributed  to  residuary  leg- 
atees in  disregard  of  his  rights,  when  it 
appears  that  his  legacy  was  set  apart,  as 
required  by  the  will,  previously  to  such  dis- 
tribution. Mills  v.  Smith,  19  N.  Y.  Supp. 
854. 

If  the  executor  pays  legacies  in  full,  be- 
fore ascertaining  the  whole  amount  of  debts, 
he  will  be  ordered  to  pay  the  latter  per- 
sonally. It  makes  no  difference  that  the 
unpaid  debt  was  secured  by  a  real  estate 
mortgage.    Glacius  v.  Fogel. 

An  executor  who  has  made  advances  to 
legatees  from  his  own  funds,  is  entitled 
to  be  subrogated  to  their  rights,  but  can 
be  credited  only  with  their  pro  rata  share  of 
the  assets  available  for  distribution  at  the 
time  of  the  accounting.  Tickel  v.  Quinn,  1 
Dem.  425,  Livingston,  Surr. 

Where  legacies  fail  because  not  valid  the 
fund  created  by  such  failure  must  pass  to 
the  next  of  kin  and  not  under  the  residuary 
clause.  Stephenson  v.  Short,  15  Week.  Dig. 
215. 

Where  the  extrinsic  facts  make  it  cer- 
tain that  the  testator  knew  he  had  no 
personal  property  out  of  which  a  legacy 
could  be  paid,  and  the  will  plainly  shows  an 
intention  it  should  be  paid,  which  can  only 
be  done  by  charging  it  upon  the  testator's 
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real  estate,  such  legacy  will  be  declared  a 
charge  upon  the  real  estate.  McCorn  v.  Me- 
Coni,  30  Hun  171,  modfd  100  N.  Y.  511. 

Legacy  payable  after  all  other  legacies, 
at  the  convenience  of  executors,  from  the 
proceeds  of  certain  lots,  is  payable  when 
there  are  such  proceeds  on  hand  after  other 
legacies  and  claims  are  paid.  Van  Rensse- 
laer v.  Van  Rensselaer,  113  N.  Y.  207;  22 
State  Rep;  947,  affi'g  11  State  Rep.  292. 

In  an  action  brought  by  one  F.  J.  M. 
against  the  executors  of  J.  M.  for  services 
rendered  to  the  deceased,  the  executors  set 
up  a  note  given  by  M.  to  the  deceased,  and 
found  among  his  assets,  as  a  counterclaim, 
and  recovered  a  judgment  thereon,  from 
which  M.  appealed,  giving  security  to  stay 
proceedings.  Upon  the  settlement  of  the 
executors'  accounts  they  sought  to  set  off 
this  judgment  against  a  legacy  given  to  M. 
by  the  will. — Held,  that  their  application  so 
to  do  was  properly  denied.  Matter  of  Klos* 
ter,  40  Hun  374. 

A  will  made  in  1840  directed  the  exec- 
utor, now  deceased,  to  expend  $300  for  five 
years  for  the  support  and  education  of  tes- 
tator's nephew,  this  plaintiff,  and  at  his  ma- 
jority to  pay  to  him  $1,500,  either  in  one 
sum  or  in  such  portions  as  the  discretion 
of  the  executor  should  suggest. — Held,  that 
the  claim  for  the  legacy  of  $1,500  was  a 
stale  one;  that  from  the  great  lapse  of  time, 
together  with  proof  that  the  executor .  dis- 
charged all  other  obligations  under  the  will, 
had  always  kept  his  house  open  to  plaintiff, 
obtained  him  situations,  furnished  outfits 
and  clothed  him  for  many  years,  the  legacy 
would  be  presumed  to  have  been  paid. 
Sweeney  v.  Sweeney,  32  State  Rep.  156. 

A  refusal  by  executors,  having  sufficient 
funds  in  their  possession,  to  make  a  pay- 
ment on  account  of  a  legacy  more  than  one 
year  after  their  appointment,  cannot  be  jus- 
tified by  the  fact  that  the  time  to  pre- 
sent claims  against  the  estate,  fixed  by  dila- 
tory publication  of  notice  to  creditors,  had 
not  expired.  In  re  Cain's  Estate,  17  N.  Y. 
Supp.  11;  42  State  Rep.  145. 

By  the  will  of  testator  the  executors  were 
directed  to  hold  certain  bank  stock  owned 
by  him.  Upon  the  settlement  of  the  es- 
tate the  executors  were  directed  to  retain 
the  stock  in  two  banks,  as  trustees,  and  pay 
the  income  to  testator's  daughter  for  life 
and  the  stock  on  her  death  to  her  issue; 
if  none,  to  certain  of  testator's  children. 
One  of  the  banks  failed,  and  an  assessment 
was  made  on  the  stockholders  for  the 
amount  of  the  stock. — Held,  that  the  leg- 
atees interested  under  the  will  took  their 
interest  subject  to  all  the  necessary  inci- 
dents, including  the  possibility  of  such  as- 
sessment, and  that  the  trustees  should  sell 
the  other  bank  stock  to  pay  said  assessment 
and  distribute  the  balance  among  those  en- 
titled under  the  will.  Matter  of  Bull,  51 
State  Rep.  558,  Coleman,  Suit. 

Where  legatees  take  possession  of  the 
property  bequeathed  to  them,  and  use  and 
control  it  as  their  joint  property,  and  pay 
off  the  debts  of  their  testatrix,  and  about 
four  years  afterwards  some  of  the  legatees 


obtain  letters  testamentary,  the  property  be- 
queathed and  its  increase  will  be  regarded 
as  the  property  of  the  legatees,  and  subject 
to  an  execution  against  them,  and  cannot 
be  recovered  by  those  who  procured  the  let- 
ters testamentary  as  the  property  of  the  es- 
tate of  testatrix;  judicial  distribution  not 
being  necessary  to  vest  title  to  the  property 
in  them.  Baskin  v.  Hoyt,  12  N.  Y.  Supp. 
632. 

Abatement. — There  is  no  positive  rule 
for  determining  whether  a  particular  leg- 
acy is  to  be  paid  in  full,  at  all  events,  or 
whether,  in  case  the  estate  is  insufficient 
to  pay  all,  it  shall  abate  in  proportion  to 
others.  Each  case  will  depend  upon  a  con- 
sideration of  all  the  material  provisions  of 
the  will  to  be  construed,  and  of  the  extrinsic 
circumstances  which  bear  upon  the  question 
of  intent  Pierrepont  v.  Edwards,  25  N.  Y. 
128;  24  How.  410. 

The  leading  principle  is,  that  when  the 
testator  bequeaths  a  sum  of  money,  or  a 
life  annuity,  in  such  a  manner  as  to  show 
an  intention  that  the  money  shall  be  paid  to 
the  legatee  at  all  events,  that  intention  will 
not  be  permitted  to  be  overruled  merely  by 
a  direction  in  the  will  that  the  money  is  to 
be  raised  in  a  particular  way,  or  out  of  a 
particular  fund.    lb. 

Where  a  parent  bequeaths  a  legacy  to 
a  child,  and  afterwards,  in  his  lifetime, 
gives  a  portion  or  makes  a  gift  to,  or  a  pro- 
vision for,  the  same  child,  even  without 
expressing  it  to  be  in  lieu  of  the  legacy, — 
if  the  gift  or  provision  be  certain  and  not 
merely  contingent,  if  no  other  object  be 
pointed  out,  and  if  it  be  ejusdem  generis, — 
then  it  will  be  deemed  an  ademption  of  the 
legacy  in  toto,  if  greater  than  or  equal  to, 
and  pro  tanto,  if  less  than,  the  provision  of 
the  will.  Benjamin  v.  Dimmic,  4  Redf.  7, 
Calvin,  Surr. 

A  widow  who  elects  to  take  pecuniary 
or  other  provisions  in  lieu  of  dower,  takes 
the  same  for  a  consideration,  and  is  in  by 
purchase;  and  hence,  her  legacy  does  not 
abate,  even  for  the  payment  of  debts,  until 
the  abatement  of  all  general  legacies.  Mat- 
ter of  Dolan,  4  Redf.  511,  Calvin,  Surr.;  In 
re  McKay's  Estate,  25  N.  Y.  Supp.  725;  5 
Misc.  123,  Davie,  Surr. 

Even  though  such  legacy  exceeds  the 
value  of  the  dower  right  relinquished.  Mat- 
ter of  Brooks,  30  State  Rep.  941 ;  10  N.  Y. 
Supp.  20;  2  Connol.  172,  Coleman,  Surr. 

The  fact,  that  legacies,  as  stated  in  the 
will,  are  preceded  by  the  words  "first," 
"second,"  etc,  does  not  show  an  intent  on 
the  part  of  testator  that  the  legacies  should 
be  satisfied  in  full  according  to  their  order. 
In  re  McKay's  Estate. 

Where  real  and  personal  property  are 
blended  together  by  the  terms  of  the  will, 
rendering  them  both  liable  for  the  payment 
of  legacies  pari  passu,  the  general  legacies 
do  not  abate  proportionately  in  consequence 
of  the  insufficiency  of  the  personal  estate 
to  pay  them  in  full.  Matter  of  Spencer,  59 
State  Rep.  480,  Davie,  Surr. 

Ademption. — An  ademption  of  the  leg- 
acy by  payment  of  the  bond  and  mortgage 
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bequeathed.  Abemethy  v.  Catlin,  2  Dem. 
341,  Rollins,  Suit. 

Legacy  to  debtor  or  creditor. — A  leg- 
acy to  a  creditor  is  not  to  be  deemed  in 
satisfaction  of  his  claim,  unless  so  intended 
bv  the  testator,  and  there  must  be  some- 
thing in  the  will  to  show  such  intent. 
Sheldon  v.  Sheldon,  133  N.  Y.  1 ;  Boughton 
v.  Flint,  74  N.  Y.  476;  5  Abb.  N.  C.  215, 
rev'g  13  Hun  206;  Clark  v.  Bogardus,  2 
Edw.  387;  Stagg  v.  Beekman,  2  Edw.  80; 
Smith  v.  Murray,  1  Dem.  34,  Rollins,  Suit. 

An  executor  has  an  equitable  lien  upon, 
and  a  right  to  retain  out  of  a  legacy,  an 
amount  due  from  the  legatee  to  the  tes- 
tator, and  this  right  is  not  affected  by  the 
fact  that  the  debt  is  barred  by  the  statute 
of  limitations.  Matter  of  Foster,  15  Misc. 
175;  37  N.  Y.  Supp.  36,  Surr.  Ct. 

A  debt  due  the  testator  from  one  to  whom 
he  has  given  a  legacy  is  an  asset  of  the 
estate  in  the  hands  of  the  legatee,  and  is, 
to  the  extent  of  such  asset,  a  satisfaction 
of  the  legacy.  Upon  a  dispute  as  to  the 
validity  of  the  indebtedness  the  surrogate's 
court  has  no  power  to  decide  the  contro- 
versy or  to  gainsay  the  correctness  of  the 
position  of  the  executors  that  it  is  valid. 
The  objecting  party  may  have  the  question 
settled  in  another  court.  Matter  of  Colwell, 
15  State  Rep.  742,  Ransom,  Surr. 

In  the  absence  of  evidence  to  the  con- 
trary, a  legacy  is  not  a  release  of  a  debt. 
Matter  of  Leslie,  3  Redf .  280,  Calvin,  Surr. ; 
Smith  v.  Murray. 

The  will  directed  that  his  mother  receive 
an  amount  therein  stated,  being  the  amount 
of  borrowed  money  due  her. — Held,  a  leg- 
acy  in  satisfaction  of  a  debt  Matter  of 
Thompson,  7  State  Rep.  762;  5  Dem.  393, 
Rollins,  Surr. 

The  provision  that  a  debt  due  from  an 
executor  shall  not  be  deemed  released,  does 
not  discharge  any  lien  by  which  the  debt 
is  secured,  but  merely  superadds  to  his  or- 
iginal obligation  a  liability  to  account  as 
executor  for  the  amount  of  the  debt.  Sov- 
erhill  v.  Suydam,  59  N.  Y.  140. 

Upon  the  final  settlement  of  the  accounts 
of  an  executrix,  the  amount  of  a  joint 
and  several  promissory  note  given  to  the 
testatrix  by  one  of  the  legatees  under  the 
will  and  her  husband,  and  which,  after 
the  death  of  her  husband  and  of  the  tes- 
tatrix, she  had  promised  to  pay  to  the 
executrix,  may  properly  be  charged  against 
her  share  as  legatee.  Wallace  v.  Storry,  7 
Hun  791. 

Legatees  who  are  also  executors  cannot, 
by  assigning  the  legacy,  give  the  assignee 
a  right  to  enforce  payment  discharged  from 
abatement  for  advances,  or  for  assets  mis- 
applied, or  debts  due  from  them  to  the 
estate.  Clapp  v.  Meserole,  1  Abb.  Ct.  of 
App.  Dec  362;  1  Keyes  281,  affi'g  38  Barb. 
661. 

Upon  the  judicial  settlement  of  his  ac- 
counts, an  executor  is  entitled  to  set  off 
against  a  legacy  a  debt  due  to  the  testator 
from  a  firm  of  which  the  legatee  was,  at 
the  time  of  the  death  of  the  testator,  the 


sole  surviving  partner.  Such  set-off  is  good, 
as  against  an  individual  creditor  of  the 
legatee  to  whom  the  legatee  has  subsequent- 
ly assigned  his  legacy,  the  legatee  and  the 
firm  being  both  insolvent.  Ferris  v.  Bur- 
rows, 34  Hun  104. 

An  executor  may  retain  a  portion  of  a 
legacy  and  of  a  distributive  share  due  to 
one  who  is  a  debtor  to  the  estate,  though 
the  statute  of  limitations  would  bar  an 
action  for  the  debt.  Rogers  v.  Murdock,  45 
Hun  30;  9  State  Rep.  660. 

Title  to  a  legacy  in  a  case  under  2  R. 
S.  66,  §  52,  vesting,  by  force  of  the  stat- 
ute, immediately  upon  the  death  of  the  tes- 
tator, in  the  descendant  of  the  deceased 
legatee,  the  executor  cannot  deduct  there- 
from the  amount  of  a  debt  which  the  de- 
ceased legatee  owed  to  the  testator.  Tut- 
tle  v.  Tuttle,  2  Dem.  48,  Jenks,  Surr. 

Among  the  assets  which  came  into  the 
hands  of  an  executor  was  a  judgment  ob- 
tained by  the  testator  against  a  person 
who  was  a  legatee  under  the  will,  and  also 
entitled  to  distributive  share  as  one  of 
the  next  of  kin,  and  also  a  promissory  note 
drawn  to  the  order  of  the  testator  by  that 
person.  Held,  that  the  executor  had  a  lien 
upon  the  legacy  and  distributive  share  of 
such  person  for  the  payment  of  said  claims, 
and  should  deduct  their  amount  from  the 
legacy  and  share.     Rogers  v.  Murdock. 

Interest. — Where  the  will  does  not  spec- 
ify the  time  when  the  legacy  shall  be  paid, 
it  usually  is  payable  one  year  from  the 
grant  of  the  letters,  and  if  payment  is 
longer  deferred  the  legacy  draws  interest 
from  the  expiration  of  the  year.  Matter 
of  Estate  of  Wallace,  32  State  Rep.  226, 
rev'g  24  State  Rep.  405;  Campbell  v.  Cow- 
drey,  31  How.  172,  rev'g  Fish's  Estate,  1 
Tuck.  122;  19  Abb.  209;  Bradner  v.  Faulk- 
ner, 12  N.  Y.  472;  Hepburn  v.  Hepburn,  2 
Bradf .  74,  Bradford,  Surr. ;  Birdsall  v.  Hew- 
lett, 1  Paige  32;  Glen  v.  Fisher,  6  Johns. 
Ch.  33;  Marsh  v.  Hague,  1  Edw.  174;  Law- 
rence v.  Embree,  3  Bradf.  364,  Bradford, 
Surr.  See  Booth  v.  Ammerman,  4  Id.  129, 
Bradford,  Surr. 

But  a  legacy  to  an  executor  for  executing 
his  office  does  not  generally  draw  interest* 
Morris  v.  Kent,  2  Edw.  175. 

The  statute  and  the  common-law  rule, 
that  a  legacy  is,  in  general,  payable  at  the 
end  of  one  year  after  the  testator's  death, 
are  inapplicable  to  the  case  of  a  legacy  given 
by  the  execution  of  a  power  of  appointment. 
Dixon  v.  Storm,  5  Redf.  419,  Coffin,  Surr. 

A  legacy  which  by  the  express  provision 
of  the  will  draws  interest  from  the  legatee's 
majority,  takes  it  from  that  time,  though 
the  testator  did  not  die  till  after  the  ma- 
jority. Matter  of  Brownell,  1  Connol.  175, 
Sherman,  Surr. 

Notwithstanding  that  legacies  are,  unless 
the  will  otherwise  directs,  not  to  be  paid 
until  after  the  expiration  of  one  year  from 
the  time  of  granting  letters,  interest  upon 
a  general  legacy,  in  an  ordinary  case,  be- 
gins to  run  at  the  expiration  of  one  year 
from  the  death  of  the  testator.    Duatan  v. 
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Carter,  3  Dem.  149,  Rollins,  Surr.;  Matter 
of  Gibson,  24  Abb.  N.  C.  45,  Teller,  Surr.; 
Matter  of  Seymour,  27  State  Rep.  762,  Tel- 
ler, Burr. 

A  legacy  bears  interest  only  from  the 
time  when  it  becomes  due  and  payable, 
which  in  cases  where  no  time  is  fixed  for 
payment  by  the  will  is  one  year  after  grant- 
ing of  letters  testamentary,  and  not  from 
one  year  after  testator's  death.  Matter  of 
Estate  of  Wallace;  Matter  of  Prior,  32 
State  Rep.  712;  10  N.  Y.  Supp.  861;  Mat- 
ter of  Accounting  of  McGowan,  124  N.  Y. 
526;  36  State  Rep.  686. 

The  words  "letters  testamentary"  or  "of 
administration"  include  temporary  letters, 
and  so,  where  such  letters  have  been  granted, 
pending  proceedings  for  the  probate  of  a 
will,  interest  upon  a  legacy  begins  to  run 
one  year  after  the  date  of  the  issue  of  such 
letters.     lb. 

It  seems,  that  inability  on  the  part  of  a 
legatee  to  take  a  legacy,  at  the  time  when 
it  has  become  due,  and  when  the  executor 
is  ready  to  pay  it,  will  ordinarily  prevent 
the  running  of  interest  thereon  during  the 
continuance  of  the  inability.  But  where 
the  father  of  an  infant  legatee,  during  the 
year  succeeding  the  testator's  death,  advised 
the  executor  of  his  intention  to  procure  the 
appointment  of  a  general  guardian  who 
would  be  entitled,  as  such,  to  receive  the 
legacy,  and,  in  consequence  of  delay  in  ap- 
plying for  letters  of  guardianship,  an  ap- 
pointment was  not  made  until  after  the  ex- 
piration of  that  year,  the  executor  continu- 
ing to  hold  the  fund  in  his  hands, — Held, 
that  the  legacy  should  have  been  invested 
for  the  infant's  benefit,  and  that,  though 
the  executor  was  exonerated  from  personal 
liability,  the  infant  was  entitled  to  interest 
at  the  rate  of  six  per  cent.,  commencing 
at  the  end  of  a  year  from  the  death  of  the 
testator.  Simpkins  v.  Scudder,  3  Dem.  371, 
Rollins,  Suit. 

Testator,  by  his  will,  gave  a  legacy  to  his 
daughter,  V.,  a  married  woman,  directing 
his  executors  to  pay  it  "as  soon  as  practic- 
able" after  his  death ;  and,  by  a  later  clause, 
provided  that,  "after  the  payment"  of  V.'s 
legacy,  and  "as  soon  as  possible"  after  his 
death,  the  executors  should  invest  a  speci- 
fied sum,  and  pay  to  his  widow  the  inter- 
est and  increase  "commencing  from  my 
(his)  decease."  Held,  that  no  feature  of 
the  case  took  the  bequest  to  V.  out  of  the 
operation  of  the  general  rule,  that  interest 
does  not  begin  to  run  on  a  legacy  until  the 
expiration  of  a  year  after  the  death  of  the 
testator,  in  the  absence  of  an  express  or  im- 
plied direction  of  the  will  to  the  contrary. 
Vernet  v.  Williams,  3  Dem.  349,  Rollins, 
8urr. 

A  legacy  directed  to  be  paid  as  soon  after 
testator's  death  as  the  circumstances  of  the 
estate  render  convenient,  does  not  draw  in- 
terest before  a  year  unless  the  testator  stood 
in  loco  parentis  to  the  legatee.  Matter  of 
Gibson,  2  Connol.  125,  Teller,  Surr. 

No  exception  to  the  ordinary  rule — that 
a  legacy,  in  general  begins  to  bear  interest 


only  at  the  expiration  of  a  year  from  the 
testator's  death — is  created  by  the  fact  that 
a  sum  has  been  bequeathed  to  one  for  life, 
with  remainder  over;  or  that  the  life  bene- 
ficiary is  a  cestui  que  trust;  or  that  exec- 
utors are  expressly  allowed,  in  their  discre- 
tion, to  apply  interest  of  a  trust  fund  to  the 
maintenance  of  an  infant  beneficiary,  during 
minority.  Clark  v.  Butler,  4  Dem.  378,  Rol- 
lins, Surr. 

A  bequest  of  a  fund  to  executors,  in  trust 
to  accumulate  the  income  during  the  minor- 
ity of  a  legatee,  to  whom  the  principal  and 
accumulation  are  made  payable  on  his  ar- 
riving at  full  age,  entitle  the  beneficiary  to 
interest  from  the  testator's  death,  where  he 
is  of  age,  when  that  happens,  or  from  the 
date  of  his  reaching  majority,  where  the 
same  occurs  within  a  year  thereafter.    lb. 

A  testator  by  his  will  gave  to  his  ex» 
ecutor  and  trustee  the  sum  of  $50,000,  "in 
trust,  however,  to  invest  and  reinvest  the 
same  from  time  to  time  as  may  be  neces- 
sary in  first  bonds  and  mortgages  or  Uni- 
ted States  government  securities,  and  to  pay 
over  the  income  thereof  to  my  cousin,  H.  H. 
P..  during  the  term  of  his  natural  life." 
Held,  that  as  it  appeared  that  the  amount 
had  been  invested  by  the  testator  himself, 
and  was  yielding  interest  from  the  time  of 
his  decease,  the  right  to  such  interest  nec- 
essarily vested  in  the  beneficiary  of  the 
trust  and  became  his  property  from  the 
time  of  the  death  of  the  testator.  Powers  v. 
Powers,  49  Hun  219. 

Where  there  is  a  bequest  of  the  income 
of  moneys  held  in  trust,  interest  runs  from 
the  death  of  the  testator,  and  the  rule  rela- 
tive to  legacies  does  not  apply.  It  is  pay- 
able annually.  Matter  of  Stanfield,  64  Hun 
278;  46  State  Rep.  346,  affi'd  131  N.  Y. 
292 ;  47  State  Rep.  813. 

When  money  is  bequeathed  to  executors, 
to  invest,  and  pay  over  the  income,  interest 
runs  from  testator's  death,  provided  there 
are  sufficient  funds  of  the  estate.  Cook  v. 
Meeker,  42  Barb.  533;  Pierce  v.  Chamber- 
lain, 41  How.  501;  Craig  v.  Craig,  3  Barb. 
Ch.  76.  See  Cogswell  v.  Cogswell,  2  Edw. 
231. 

Though  a  specific  legacy  is  considered  as 
separated  from  the  general  estate,  and  ap- 
propriated from  the  time  of  testator's  death, 
and  therefore  carries  with  it  any  produce 
accruing  thereupon,  the  legatee  is  not  en- 
titled to  interest  out  of  the  estate,  on  the 
value  of  an  unproductive  article,  by  way 
of  recompense  for  delay  in  delivery.  Nor 
does  a  right  to  such  interest  arise  by  rea- 
son of  an  unauthorized  reduction  of  such 
an  article  by  the  executors,  into  money. 
Piatt  v.  Moore,  1  Dem.  191. 

Whenever  in  contemplation  of  law  a  gen- 
eral legacy  is  due,  the  right  thereto  carries 
with  it,  even  though  actual  payment  is  then 
impossible,  the  right  to  interest  until  pay- 
ment is  made,  and  it  is  quite  immaterial 
whether  the  assets  of  the  estate  have  been 
fruitful  or  unproductive.  The  legatee  is  in 
the  same  position  as  a  creditor,  and  is  en- 
titled to  be  awarded  interest  for  such  time 
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tive — reversed  on  review  of  evidence.  Mee- 
han  v.  Heffernan,  73  App.  Div.  615;  76  N. 
Y.  Supp.  789. 

Allowance  of  claim  against  estate  for 
board  of  mother  by  adoption — reversed  on 
review  of  evidence.  Landers  v.  Forbes,  70 
App.  Div.  619;   74  N.  Y.  Supp.  833. 

Upon  the  trial  of  a  claim  for  services  un- 
der an  alleged  special  contract  to  compen- 
sate for  them  by  will, — Held,  that  the  spec- 
ial contract  was  not  established  by  the  evi- 
dence but  that  the  claimant  was  entitled 
to  recover  for  the  services  rendered  within 
six  years  upon  a  quantum  meruit.  Matter 
of  Duke,  57  Misc.  541;  109  N.  Y.  Supp. 
1087. 

The  claimant  had  been  a  tenant  of  the  in- 
testate and  paid  him  rent  for  fourteen  years, 
furnishing  him  board  during  that  period, 
compensation  for  which  was  not  demanded 
until  after  his  death. — Held,  that  the  testi- 
mony of  the  claimant's  daughters  as  to  an 
oral  agreement  to  pay  for  board  was  not 
sufficient  to  support  an  action  against  the 
administrator  on  the  claim  therefor.  Kane 
v.  Smith,  109  App.  Div.  163;  95  N.  Y.  Supp. 
818. 

A  claim  by  a  courier  in  attendance  upon 
a  decedent  in  her  lifetime  for  compensa- 
tion for  extra  services,  based  chiefly  upon 
her  admissions  in  reply  to  his  reminder  that 
she  had  promised  to  reward  him  therefor, — 
Held,  not  to  be  supported  by  the  evidence. 
Cooper  v.  Brooklyn  Trust  Co.,  109  App.  Div. 
211;  96  N.  Y.  Supp.  56. 

A  niece  of  the  deceased  assisted  him  in 
his  business  for  a  number  of  years,  leaving 
her  employment  as  school  teacher  at  his  re- 
quest for  the  purpose,  and  he  paid  her  sums 
from  time  to  time  on  account  of  her  services 
until  her  marriage,  and  two  months  there- 
after her  husband  having  died  she  resumed 
her  assistance,  which  continued  till  the  death 
of  the  deceased. — Held,  that  the  evidence 
was  sufficient  to  show  an  employment  for 
wages  and  a  standing  account  the  payments 
on  which  prevented  the  statute  of  limita- 
tions from  running  against  the  balance  due. 
Greenwood  v.  Judson,  109  App.  Div.  398 ;  96 
N.  Y.  Supp.  147. 

A  contract  under  seal  executed  by  the 
testatrix  while  an  infant  promising  to  pay 
an  annuity  to  plaintiff  in  consideration  of  a 
former  parol  agreement  to  the  same  effect 
and  of  services  rendered  to  her  by  plaintiff, 
followed  by  payment  of  the  annuity  for 
eight  years  and  after  the  testatrix  had  at- 
tained her  majority, — Held,  to  be  founded 
upon  a  good  consideration,  to  have  been  rat- 
ified, and  to  be  a  valid  claim  against  the 
estate.  Parsons  v.  Teller,  111  App.  Div. 
637;  97  N.  Y.  Supp.  808. 

A  claim  by  a  married  woman  who  with 
her  family  lived  with  her  father  in  his  house, 
made  against  his  estate  for  board, — Held  to 
have  been  erroneously  allowed.  Conway  v. 
Cooney,  111  App.  Div.  864;  98  N.  Y.  Supp. 
171. 

When  a  member  of  a  family,  after  he  is 
twenty-one,  continues  to  live  with  the  fam- 
ily, and  thereafter  renders  services,  the  law 
will  not  imply  a  promise  to  pay  therefor. 


Matter  of  Mi  Hi  gun,  112  App.  Div.  373;  98 
N.  Y.  Supp.  480. 

What  evidence  held  sufficient  to  sustain 
claim  for  services  rendered  in  taking  care 
of  decedent.  Hummel  v.  Hurd,  112  App. 
Div.  547 ;  98  N.  Y.  Supp.  801. 

A  claim  by  a  niece  of  a  decedent  for  serv- 
ices rendered  to  him  in  his  lifetime,  based 
on  a  promise  to  remember  her  in  his  will, 
he  having  paid  a  demand  made  by  her  after 
she  left  his  service, — Held,  not  supported  by 
evidence  sufficient  to  sustain  a  verdict  in 
favor  of  the  claimant.  Lucas  v.  Boss,  110 
App.  Div.  220;  97  X.  Y.  Supp.  112. 

Evidence  to  sustain  a  claim  against  an 
estate  upon  a  promissory  note — Held,  in- 
sufficient on  the  question  of  consideration, 
the  evidence  indicating  an  intent  to  make 
a  gift  rather  than  discharge  a  legal  obli- 
gation. Matter  of  Pinkerton,  49  Misc.  363 ; 
99  N.  Y.  Supp.  492. 

Promissory  notes  drawn  in  the  usual  form 
signed  and  left  by  the  testatrix  with  her 
attorney  payable  and  to  be  delivered  at  her 
death  to  the  payees  to  pay  for  services  and 
attentions  rendered  to  her  upon  a  visit, 
though  no  payment  was  asked  for  or  ex- 
pected,— Held,  valid  claims  against  her  es- 
tate. Matter  of  Simmons,  48  Misc.  484 ;  96 
N.  Y.  Supp.  1103. 

The  act  of  an  executor  in  paying  out  of 
the  funds  of  the  estate  the  amount  of  a 
mortgage  on  the  property  devised  to  himself, 
under  an  alleged  agreement  with  the  testa- 
tor,— Held,  not  sustained  by  the  evidence. 
Matter  of  Humphrey,  54  Misc.  198;  105  N. 
Y.  Supp.  922. 

At  the  request  of  decedent's  widow,  dece- 
dent having  left  no  children,  his  nephew,  in 
the  preparation  for  and  in  the  performance 
of  the  burial  of  said  decedent,  and  of  the 
rites  and  ceremonies  necessitated  and  re- 
quired by  the  racial  custom  and  sentiment 
of  said  decedent  and  of  his  relations  and 
friends,  expended  moneys  for  certain  ma- 
terials in  that  behalf,  all  of  which  were 
necessary  and  suitable  to  decedent's  condi- 
tion in  life,  and  of  the  reasonable  value  of 
$71.25. — Held,  that  he  was  entitled  to  re- 
cover the  amount  from  the  decedent's  es- 
tate. McCullough  v.  McCready,  62  Misc. 
542;  102  N.  Y.  Supp.  633. 

A  compromise  in  the  settlement  of  the 
testator's  interests  in  two  allied  corpora- 
tions operating  in  real  estate — approved. 
Matter  of  McCabe,  65  Misc.  484. 

A  verdict  on  a  claim  against  a  decedent's 
estate  for  services  alleged  to  have  been  ren- 
dered in  the  management  and  repair  of  coun- 
try property,  computed  by  the  claimant  on 
a  per  diem  basis  for  eleven  years  and 
amounting  to  $13,337,  on  which  payments  of 
$2,375  were  admitted, — Held,  not  supported 
by  the  evidence.  Stafford  v.  Brown,  120 
App.  Div.  156;  104  N.  Y.  Supp.  801. 

A  claim  for  goods  furnished  to  the  com- 
mon-law wife  of  a  decedent — Held,  on  the 
evidence  to  have  been  properly  rejected. 
Oatman  v.  Watrous,  120  App.  Div.  66;  104 
N.  Y.  Supp.  174. 

After  reasonable  opportunity  has  been 
given  for  an  examination  into  the  validity 
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Lott,  Surr. ;  Matter  of  Frowe,  20  State  Rep. 
356,  Lott,  Surr. 

A  legacy  not  payable  from  residue  given 
to  an  adult  child — a  married  woman — bears 
interest  from  testator's  death  at  the  rate  it 
would  have  earned  if  invested  as  the  will 
directed.  Matter  of  Lasak,  2  Oonnol.  380, 
Coffin,  Surr. 

Where  probate  of  a  will  and  letters  testa- 
mentary thereon  are  revoked  after  some  of 
the  legacies  have  been  paid,  and  a  subsequent 
will,  giving  the  same  legacies,  but  naming 
different  executors,  is  admitted  to  probate, 
and  letters  testamentary  are  issued  to  the 
executors  named  therein,  the  unpaid  leg- 
acies bear  interest  after  one  year  from  the 
issue  of  letters  to  the  executors  named  in 
the  second  will.  In  re  Patterson's  Estate, 
25  N.  Y.  Supp.  702;  5  Misc.  178,  Ransom, 
Surr. 

Legacy  to  infants,  see  §  2746. 

Charging   legacy   on   real   estate. — In 

an  action  by  a  creditor  of  the  legatee  to 
charge  the  legacy  on  real  estate,  the  only 
judgment  which  the  plaintiff  is  entitled  to 
is  one  making  his  recovery  a  lien  on  the 
real  estate,  and  that  her  interest  therein 
shall  be  sold  under  the  direction  of  the 
court.  Hiscock  v.  Fulton,  43  State  Rep. 
738. 

When,  by  the  terms  of  a  will  through 
which  alone  a  devisee  claims  title,  the  dev- 
isee takes  only  upon  the  condition  of  pay- 
ing legacies  charged  thereon,  a  mortgagee 
who  takes  a  mortgage  on  the  deviBed  land 
from  the  devisee  acquires  thereby  no  prior- 
ity over  the  legatees.  Cunningham  v.  Whit- 
ford,  74  Hun  273. 

An  action  to  have  a  legacy  declared  to 


be  a  charge  upon  the  testator's  real  estate 
is  not  a  suitable  and  appropriate  proceed- 
ing for  ascertaining  who  aTe  creditors  and 
the  amount  of  their  claims,  or  to  close  up 
the  estate,  without  administration  or  a  re- 
sort to  the  procedure  prescribed  by  statute 
for  the  proof  of  debts  and  payment  thereof 
from  the  personalty,  or,  if  insufficient,  the 
sale  of  the  realty  for  that  purpose.  Where, 
therefore,  in  an  action  by  one  of  the  daugh- 
ters to  charge  her  legacies  upon  the  land,  it 
appeared  that  no  executors  were  appointed 
and  no  administration,  with  the  will  annex- 
ed or  otherwise,  had  been  applied  for,  and 
the  judgment,  after  adjudging  the  legacies 
to  be  a  charge,  provided  for  the  sale  of  the 
land  for  the  payment  out  of  the  proceeds, 
first,  of  the  debts  of  the  testator,  and  then 
of  the  legacies,  if  the  surplus  was  sufficient, 
if  not,  to  apply  it  pro  rata, — Held,  that  so 
much  of  the  judgment  as  provided  for  a 
sale  for  the  payment  of  debts  was  error; 
also,  that  the  legacies  could  not  be  enforced 
by  sale  without  the  presence  of  the  admin- 
istrator of  the  deceased.  The  judgment 
modified  so  as  to  provide  for  the  sale  of 
the  real  estate  for  the  payment  of  the  lega- 
cies, subject  to  the  rights  of  creditors  and 
of  persons  equitably  representing  creditors, 
to  be  first  paid  out  of  the  fund,  but  only  af- 
ter the  debts  have  been  duly  established  in 
surrogate's  court  and  such  proceedings  had 
as  will  authorize  proceedings  for  the  sale 
of  the  real  estate  for  payment  of  the  debts, 
and  until  such  preliminary  proceedings  are 
had,  the  sale  and  execution  of  the  judgment 
to  be  stayed.  Hogan  v.  Kavanaugh,  138  N. 
Y.  417. 


ARTICLE  SECOND. 

ACCOUNTING ;    AND  SETTLEMENT  OF  THE  ESTATE.* 


§  2722.  Petition  to  compel  payment;  hear- 
ing; decree. 

2723.  Decree  for   payment  of  legacy,  et 

cetera,  on  giving  security. 

2724.  Proceedings  for  neglect  to  set  apart 

exempt      property;      proceedings 
upon  judicial  settlement. 

2725.  Intermediate  accounting. 

2726.  When    surrogate    may    require    ju- 

dicial settlement  of  account. 

2727.  Citation;  order  to  account  and  pro- 

ceedings thereon. 

2728.  Executor,  et  cetera,  may  petition  for 

judicial  settlement;  citation  there- 
upon. 

2729.  Affidavit  to  account;  vouchers;  ex- 

amination of  accounting  party. 

2730.  Commissions  of  executor  or  admin- 

istrator. 


§  2731.  Determination  of  claims  by  surro- 
gate; suspension  of  statute  of  lim- 
itations in  certain  cases. 

2732.  Order  of  distribution. 

2733.  Advancements. 

2734.  Estates  of  married  women. 
2735  to  2741,  both  inclusive,  repealed. 

2742.  Effect  of  judicial  settlement  of  ac- 

count. 

2743.  Decree  for  payment  and  distribu- 

tion. 

2744.  Id.;  when  specific  property  may  be 

delivered. 
2746.  Id. ;  when  money  may  be  retained. 

2746.  Id.;  share  of  infant 

2747.  Legacy,  etc.,  to  unknown  person  to 

be  paid  into  State  treasury. 

2748.  When  legacy,   etc.,   to  be   paid  to 

county  treasurer. 


*  See  note  under  Article  First.  . 

§  2722.     [Am'd,  1893,  1911.]    Petition  to  compel  payments;  hearing;  de- 


cree. 


In  either  of  the  following  cases  a  petition  may  be  presented  to  the  surrogate's 
court,  praying  for  a  decree  directing  an  executor  or  administrator  to  pay  the 
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Where  the  executor  hma  compromised  a 
judgment  held  by  him  as  such,  without  leave 
from  the  surrogate,  it  is  his  duty  to  estab- 
lish affirmatively  the  propriety  of  such  com- 
promise. Matter  of  Quinn,  30  State  Rep. 
210;  9  N.  Y.  Supp.  650,  Ransom,  Suit. 


Executors  who  act  with  good  faith  and 
reasonable  prudence  in  rejecting  an  offered 
compromise  are  not  liable  for  the  excess 
recovered  against  the  estate.  Matter  of  Al- 
brecht,  1  Connol.  12,  Ransom,  Suit. 


§  2720.     [AmM,  1881,  1893.]    Apportionment  of  rente,  annuities  and  divi- 
dends. 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eighteen  hundred 
and  seventy-five,  and  all  annuities,  dividends  and  other  payments  of  every  descrip- 
tion made  payable  or  becoming  due  at  fixed  periods  under  any  instrument  executed 
after  such  date,  or,  being  a  last  will  and  testament  that  takes  effect  after  such  date, 
shall  be  apportioned  so  that  on  the  death  of  any  person  interested  in  such  rents, 
annuities,  dividends  or  other  such  payments,  or  in  the  estate  or  fund  from  or  in 
respect  to  which  the  same  issues  or  is  derived,  or  on  the  determination  by  any  other 
means  of  the  interest  of  any  such  person,  he,  or  his  executors,  administrators  or  as- 
signs, shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  dividends  and 
other  payments,  according  to  the  time  which  shall  have  elapsed  from  the  com- 
mencement or  last  period  of  payment  thereof,  as  the  case  may  be,  including  the 
day  of  the  death  of  such  person,  or  of  the  determination  of  his  or  her  interest, 
after  making  allowance  and  deductions  on  account  of  charges  on  such  rents, 
annuities,  dividends  and  other  payments.    Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law  and  in  equity  for 
recovering  such  apportioned  parts  of  such  rents,  annuities,  dividends  and  other 
payments,  when  the  entire  amount  of  which  such  apportioned  +  form  part,  become 
due  and  payable  and  not  before,  as  he  or  they  would  have  had  for  recovering  and 
obtaining  such  entire  rents,  annuities,  dividends  and  other  payments,  if  entitled 
thereto;  but  the  persons  liable  to  pay  rents  reserved  by  any  lease  or  demise,  or 
the  real  property  comprised  therein  shall  not  be  resorted  to  for  such  apportioned 
parts,  but  the  entire  rents  of  which  such  apportioned  parts  from  *  parts,  must  be 
collected  and  recovered  by  the  person  or  persons  who,  but  for  this  section,  or 
chapter  five  hundred  and  forty-two  of  the  laws  of  eighteen  hundred  and  seventy- 
five,  would  have  been  entitled  to  the  entire  rents;  and  such  portions  shall  be 
recoverable  from  such  person  or  persons  by  the  parties  entitled  to  the  same  under 
this  section.     This  section  shall  not  apply  to  any  case  in  which  it  shall  be  expressly 
stipulated  that  no  apportionment  be  made,  or  to  any  sums  made  payable  in 
policies  of  insurance  of  any  description. 

t  "parts"  apparently  omitted. 

*  So  in  the  original. 

L.  1875,  c.  542.    Am'd  L.  1881,  c.  535;  L.  1893,  c.  686.    Replaces  a  section  as  to  set- 
ting apart  exempt  property. 


In  the  absence  of  an  implied  agreement 
by  the  purchaser  of  rented  premises  to  per- 
mit the  vendor  to  retain  the  advance  month- 
ly rents  paid,  the  purchaser  was  entitled  to 
the  rents  from  the  day  he  received  the  deed, 
and  the  vendor  could  not  claim  the  full 
month's  rent  received  in  advance.  Anderson 
v.  Oarell,  114  N.  Y.  Supp.  198. 

A  testator  transferred  corporate  stock  to 
his  daughters,  who  thereupon  executed  an 
instrument  stating  that  the  testator  was  to 
receive  all  dividends  on  the  stock  until  his 
death,  and  have  the  right  to  vote  thereon. 
The  company  declared  and  paid  a  dividend 
October  28th,  and  the  testator  died  Novem- 
ber 15th.  Another  dividend  was  declared 
November  27th.  The  dividends  were  usual- 
ly paid  monthly,  but  only  when  they  were 
earned,  and  the  corporation  had  the  right  to 
pay  them  at  their  pleasure  or  convenience. 


Held,  that  the  dividend  declared  November 
27th  was  not  apportionable,  and  the  testa- 
tor's executors  were  not  entitled  to  any  por- 
tion of  it.  Matter  of  Kane,  64  App.  Div. 
566;  72  N.  Y.  Supp.  333. 

Under  §  2720,  which  provides  that,  on 
the  determination  of  the  interest  of  a  per- 
son in  rents  payable  for  a  fixed  period,  he 
shall  be  entitled  to  his  proportion  thereof, 
but  that  the  tenant  shall  only  be  liable  to 
the  person  who  would  have  been  entitled  to 
the  entire  rents,  a  lessor  of  premises  sold 
at  a  mortgage  foreclosure  sale  before  the 
expiration  of  the  month  for  which  they  were 
demised  cannot  recover  for  the  period  of  oc- 
cupation prior  to  the  sale,  where  the  rent  is 
not,  by  the  terms  of  the  lease,  payable  be- 
fore the  end  of  the  month.  O'Neill  v.  Mor- 
ris, 28  Misc.  613;  59  N.  Y.  Supp.  1075,  Go. 
Ot 
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whether  the  petitioner's  claim  is  valid  and 
legal.  Re  Peterson's  Estate,  62  Misc.  161; 
116  N.  Y.  Supp.  286. 

One  claiming  the  entire  residuary  estate 
as  mesne  assignee  of  the  sole  heir  and  of  his 
executor  cannot  maintain  proceedings  to  com- 
pel the  administratrix  of  decedent  to  execute 
to  the  assignee  an  assignment  of  the  residu- 
ary estate.  Re  Wood's  Estate,  38  Misc.  64  ; 
76  N.  Y.  Supp.  967. 

Where,  on  petition  by  a  creditor,  under  § 
2722,  to  compel  executors  to  pay  a  claim,  an 
issue  is  raised  by  their  answer  as  to  pos- 
session of  funds  applicable  to  such  payment, 
and  the  surrogate  renders  a  decree  for  pay- 
ment, without  making  findings  of  facts  as 
required  by  section  2545,  and  without  proof 
being  given  on  the  hearing,  so  far  as  ap- 
pears from  the  record,  though  the  decree  re- 
cites that  the  fact  of  such  possession  was 
proved  to  the  surrogate's  satisfaction,  the  de- 
cree will  be  reversed.  Re  Sherwood's  Es- 
tate, 75  App,  Div.  342;  78  N.  Y.  Supp.  186. 

The  surrogate  is  not  ousted  of  jurisdic- 
tion to  decree  a  partial  payment  of  claims, 
when  all  the  claims  presented  pursuant  to 
the  notice  to  present  claims  are  of  equal  dig- 
nity, and  the  time  limited  by  the  notice  has 
expired,  and  none  of  the  claims  are  disputed 
by  the  administrators,  and  they  believe  that 
very  few  claims  have  failed  to  be  presented, 
and  there  is  a  fund  applicable  to  their  pay- 
ment, notwithstanding  the  estate  is  insolv- 
ent, and  there  has  been  no  judicial  settle- 
ment of  the  administrators'  accounts.  Re 
Miner's  Estate,  39  Misc.  605;  80  N.  Y.  Supp. 
643. 

Where  a  decree  upon  an  accounting  of  an 
administratrix  found  that  a  certain  claim 
was  allowed  and  that  its  amount  had  been 
paid,  an  application  cannot  be  maintained 
thereafter  under  §  2722,  for  the  payment  of 
such  claim.  Matter  of  Murphy,  59  Misc. 
131 ;    112  N.  Y.  Supp.  220. 

§  2722,  requiring  the  surrogate  to  dis- 
miss the  petition  on  the  filing  of  an  an- 
swer setting  forth  facts  rendering  the  valid- 
ity or  legality  of  the  claim  doubtful,  and 
denying  the  same,  is  intended  to  require  the 
litigation  of  such  issues  before  a  court  hav- 
ing general  law  or  equity  powers ;  and  a  dis- 
missal without  allowing  a  petitioner  to  re- 
ply is  not  error.  Langdon's  Estate,  92  Hun 
478;  36  N.  Y.  Supp.  1074;  and  see  Mc- 
Clouth's  Estate,  9  Misc.  385;  30  N.  Y.  Supp. 
274,  Surr.  Ot. 

Upon  appeal  from  an  order  of  the  surro- 
gate's court  denying  an  application  by  an 
assignee  of  a  legacy  to  compel  executors  to 
pay  the  same,  the  appellate  court  cannot 
pass  on  the  question  of  the  surrogate's  pow- 
er, under  §  2722,  to  grant  such  relief  to  an 
assignee,  unless  it  is  made  to  appear  in  the 
order  or  decree  that  the  denial  was  upon 
the  ground  of  want  of  power.  Matter  of 
Whittal,  25  App.  Div.  624;  49  N.  Y.  Supp. 
282. 

Executors  were  ordered  to  invest  a  leg- 
acy, and  pay  the  income  to  the  legatee,  un- 
til he  reached  the  age  of  25,  when  the  leg- 
acy was  to  be  paid;   and  they  kept  it  in- 


vested in  real-estate  mortgages,  paying  the 
income  to  the  legatee  until  he  reached  said 
age,  but  without  accounting,  and  without  a 
decree  setting  the  fund  apart  to  be  held  by 
them  as  trustees,  and  discharging  them  as 
executors  from  further  control  over  it. 
Held,  that  they  still  held  the  funds  as  ex- 
ecutors, and  hence  the  legatee  could  secure 
relief,  under  §  2722.  Matter  of  Underbill, 
35  App.  Div.  434 ;  54  N.  Y.  Supp.  967. 

§  2722,  providing  for  the  payment  of  leg- 
acies bv  an  executor,  is  not  applicable  to 
a  petition  to  compel  an  executor  of  a  de- 
ceased executor  to  pay  moneys  in  his  hands, 
belonging  to  the  original  testator's  estate, 
to  a  sole  legatee,  where  there  is  a  surviv- 
ing executor.  Re  Trask's  Estate,  49  N.  Y. 
Supp.  825,  Surr.  Ct. 

The  power  vested  in  the  surrogate  by  § 
2481,  subd.  6,  to  vacate  or  modify  the  de- 
cree or  order  of  his  court,  or  grant  a  new 
trial,  for  fraud  or  newly  discovered  evi- 
dence is  independent  of  the  right  of  appeal, 
and  may  be  exercised  to  modify  an  order 
assessing  a  transfer  tax  for  an  error  in  fact 
after  the  time  prescribed  by  §  13  (now  § 
232)  has  expired.  Morgan  v.  Cowie,  49  App. 
Div.  612 ;  63  N.  Y.  Supp.  608. 

Where  a  judgment  against  an  adminis- 
tratrix in  the  city  court  was  void  because 
the  record  failed  to  show  service  of  process 
on  her,  and  a  petition  to  compel  her  to  pay 
it  in  the  surrogate  court  did  not  allege 
service  of  process  on  her  in  the  original  ac- 
tion, an  order  of  the  surrogate  directing 
payment  of  the  judgment  was  erroneous. 
Matter  of  Scharmann,  49  App.  Div.  278;  63 
N.  Y.  Supp.  267. 

Proceedings  under  §§  2717  and  2743  can- 
not be  consolidated.  Ashley  v.  Lamb,  20 
State  Rep.  808,  rev'g  17  State  Rep.  889; 
15  Civ.  Proc  211. 

§§  2718  and  2806  have  essentially  the 
same  purpose.  They  establish  modes  of  pro- 
cedure whereby  a  beneficiary  under  a  will 
may  obtain  prompt  relief,  where  it  is  plain 
that  the  rights  of  other  persons  cannot  be 
thereby  prejudiced;  while,  on  the  other 
hand,  where  the  grant  of  such  relief  may 
prove  prejudicial  to  others,  the  latter  are 
required  to  be  allowed  an  opportunity  to 
be  heard.  Beekman  v.  Vanderveer,  3  Dem. 
221,  Rollins,  Surr. 

The  section  makes  no  provisions  for  the 
payment  of  a  part  of  a  legacy,  except  where 
there  are  not  sufficient  funds  to  pay  all,  and 
there  has  to  be  an  abatement  of  legacies. 
In  such  case,  the  decree  may  direct  pay- 
ment of  the  proportional  part,  if  the  facts 
are  agreed  upon;  but,  where  they  are  in 
dispute,  they  can  only  be  ascertained  on  an 
accounting,  which  cannot  be  had  in  a  pro- 
ceeding under  this  section.  Matter  of  Mans- 
field, 58  State  Rep.  523;  7  Misc.  383;  28 
N.  Y.  Supp.  394,  Surr.  Ct. 

The  general  guardian  of  an  infant  leg- 
atee is  not  "a  person  entitled  to"  the  leg- 
acy, within  the  meaning  of  the  section. 
The  section  makes  no  provision  for  the  ap- 
plication of  the  legacy  or  a  part  thereof  for 
the  support  or  education  of  infants.    Mat- 
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no  settlement  of  the  testator's  estate,  was 
improper,  under  §  2721.  Warren  v.  Bouv- 
ier,  68  Misc.  159;   124  N.  Y.  Supp.  641. 

A  general  legacy  is  not  saved  from  the 
operation  of  §  2721,  because  it  is  a  legacy 
given  for  the  support  of  testatrix's  sister, 
where  it  does  not  also  appear  that  such  sis- 
ter is  "otherwise  unprovided  for."  Re  Wen- 
ner,  126  App.  Div.  358;  110  N.  Y.  Supp. 
694. 

Property  bequeathed  to  a  charitable  cor- 
poration whose  property  is  exempt  from  tax- 
ation is  taxable  while  in  the  hands  of  the 
executor  during  the  year  he  is  required  to 
hold  it.  People  ex  rel.  v.  Wells,  93  App. 
Div.  600;  87  N.  Y.  Supp.  826. 

The  whole  estate  being  insufficient  to  pay 
three  legacies  equally  entitled  to  preference 
over  legacies  of  general  import, — Held,  that 
they  should  abate  in  equal  proportions. 
Matter  of  Dougherty,  64  Misc.  230 ;  1 18  N. 
Y.  Supp.  1081. 

A  legacy  is  impressed  with  an  equitable 
lien  for  the  legatee's  debt  owing  to  the  tes- 
tator, and  notwithstanding  the  bar  of  the 
statute  of  limitations  the  executors  are  au- 
thorized to  satisfy  the  debt  out  of  the  leg- 
acy. Leask  v.  Hoagland,  64  Misc.  156;  118 
N.  Y.  Supp.  1035. 

The  surrogate's  court  should  not  direct  a 
payment  of  $1,000  a  year  to  a  legatee  from 
the  profits  of  a  business  owned  by  the  es- 
tate and  carried  on  by  the  executors,  where 
the  creditors  of  the  estate  were  not  parties 
to  the  proceeding  and  it  appears  that  they 
may  have  claims  superior  to  that  of  the  leg- 
atee. Matter  of  Hiscox,  135  App.  Div.  848 ; 
120  N.  Y.  Supp.  308. 

When  a  note  due  the  testator  by  the  leg- 
atee is  to  be  offset  against  a  residuary  leg- 
acy, interest  on  the  note  should  be  com- 
puted from  its  date  to  one  year  after  the 
issuance  of  letters  testamentary.  Leask  v. 
Hoagland,  136  App.  Div.  658;  121  N.  Y. 
Supp.  197;  2  CSv.  Proc.  (N.  S.)  42. 

A  legatee,  in  a  proceeding  to  require  the 
executor  to  show  cause  why  her  legacy 
should  not  be  paid,  in  which  he  answers  that 
it  has  been  paid  in  full  and  all  matters 
Bought  to  be  considered  were  judicially  set- 
tled by  a  decree  of  the  surrogate's  court 
previously  made,  cannot  procure  a  decree  in 
conflict  with  the  one  already  granted.  Mat- 
ter of  Stevens,  40  Misc.  377 ;  82  N.  Y.  Supp. 
397. 

While  an  administrator  with  the  will  an- 
nexed, by  recognizing  the  assignment  of  a 
legacy,  is  bound  to  apply  the  legacy  to  the 
payment  of  the  debt  due  the  assignee,  yet 
he  assumes  no  personal  liability  for  the  pay- 
ment thereof,  nor  is  he  obligated  to  satisfy 
the  debt  out  of  the  first  distribution  of  as- 
sets, provided  he  retain  enough  money  in  his 
hands  for  that  purpose.  Citizens'  Central 
Nat.  Bk.  v.  Toplitz,  113  App.  Div.  73;  98  N. 
Y.  Supp.  826. 

A  petition  by  a  beneficiary  of  a  trust  un- 
der a  will,  for  the  payment  of  the  amount 
due  to  him  under  a  provision  for  the  pay- 
ment to  him  of  a  sum  monthly  for  his  use 
and  benefit  from  the  income  of  the  fund,  is 
not  met  by  a  denial  of  the  validity  or  legal- 


ity of  the  petitioner's  claim  alone,  in  the 
answer  of  the  executors,  and  an  allegation 
in  addition  thereto  that  the  petitioner  has 
assigned  his  right,  is  not  effectual  to  re- 
quire a  dismissal  of  the  petition,  since  such 
interest  is  not  assignable.  Matter  of  Poster, 
37  Misc.  581;  75  N.  Y.  Supp.  1067. 

A  legacy  payable  to  an  executrix — Held, 
not  to  be  presumed  to  be  in  the  possession 
of  her  co-executor  at  the  time  of  her  death 
six  years  after  the  death  of  the  testator. 
Matter  of  Rossell,  121  App.  Div.  381;  106 
N.  Y.  Supp.  1098. 

Legacy  and  annuity  distinguished.  Ex 
Parte  McComb,  4  Bradf.  151,  Bradford, 
Surr.;  Booth  v.  Ammerman,  Id.  129,  Brad- 
ford, Surr. 

It  seems,  that  the  right  of  an  executor, 
existing  under  our  statutes,  to  demand  com- 
missions weakens,  if  it  does  not  extinguish, 
the  force  of  the  presumption,  recognized  by 
the  English  authorities,  that  a  legacy  to  one 
named  as  an  executor  is  conditional  upon 
his  acting  as  such — this  presumption  being 
based  on  the  common-law  principle  that  such 
an  officer  has  no  right  to  any  compensation, 
save  that  which  was  granted  by  the  testator 
himself.  Campbell  v.  Mackie,  1  Dem.  186, 
Rollins,  Surr. 

Where  the  legatee  under  a  will,  to  ob- 
tain the  speedy  enjoyment  and  immediate 
possession  of  his  property,  willfully  murders 
the  testator,  he  cannot  take  any  of  the  prop- 
erty as  heir.  Riggs  v.  Palmer,  115  N.  Y. 
506;  26  State  Rep.  198. 

Money  received  by  an  executrix  who  was 
also  legatee  and  beneficiary  of  a  trust  un- 
der the  will — Held,  to  be  applied  on  the 
legacy,  that  being  most  beneficial  to  the  es- 
tate. Stevens  v.  Melcher,  80  Hun  514;  30 
N.  Y.  Supp.  625. 

The  surrogate  may  compel  a  sale  of  the 
real  estate  by  directing  payment  of  a  leg- 
acy. Matter  of  Travis,  10  Misc.  298;  31 
N.  Y.  Supp.  686. 

The  consul-general  of  Italy  is  entitled  to 
demand  and  receive  the  distributive  shares 
of  an  estate  belonging  to  parties  in  Italy, 
and  which  have  been  paid  into  court,  and 
give  a  valid  acquittance  of  the  same.  Mat- 
ter of  Tartaglio,  12  Misc.  245;  33  N.  Y. 
Supp.  1121. 

The  executrix  and  residuary  legatee  was 
to  have  the  use  of  a  fund  during  life,  re- 
mainder to  plaintiff.  Held,  that  at  her 
death,  without  a  judicial  settlement  of  her 
accounts,  plaintiff  was  entitled  to  show  that 
the  estate  had  in  fact  been  administered  so 
that  she  held  the  fund  as  legatee,  and  plain- 
tiff was  entitled  to  immediate  possession. 
Weatherwax  v.  Shields,  45  App.  Div.  109;  61 
N.  Y.  Supp.  594. 

One  of  the  legatees  of  a  contingent  re- 
mainder, bequeathed  to  the  life  tenant  his 
one  third  interest  in  the  fund,  and  both 
having  died.  Held,  that  the  fact  that  the 
settlement  of  the  estate  of  the  former  in 
the  lifetime  of  the  life  tenant  made  no 
reference  to  this  claim,  while  not  a  bar  to  an 
action  therefor,  nor  creating  a  presumption 
of  its  payment,  was,  in  connection  with  the 
other  facts,  evidence  thereof,  it  being  a  con- 
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never  rejected,  and  is  a  liquidated  and  un- 
disputed debt  against  the  estate.  The  exec- 
utors denied  that  petitioner  did  any  work 
of  the  value  stated,  or  that  the  claim  was 
admitted  by  them,  and  alleged  that  it  was 
duly  rejected  by  them.  Petitioner  filed  an 
affidavit  in  reply,  stating  that  he  had  re- 
quested one  of  the  executors  to  give  him  a 
check  for  the  amount  of  the  claim,  and 
that  such  executor  stated  that  in  his  opin- 
ion the  bill  was  too  large.  Held,  that  such 
petition,  answer,  and  affidavit  did  not  jus- 
tify the  conclusion  that  the  claim  by  ac- 
quiescence of  the  executors  had  become  a 
liquidated  and  undisputed  debt.  In  re  Ste- 
venson's Estate,  28  N.  Y.  Supp.  362. 

To  whom  paid. — The  language  of  the 
section  does  not  limit  its  operation  to  orig- 
inal creditors,  and  an  assignee  of  a  claim 
is  entitled  to  proceed  thereunder.  Matter 
of  Moderno,  63  Hun  261;  22  Civ.  Proc  72; 
43  State  Rep.  371;  28  Abb.  N.  C.  57;  17  N. 
Y.  Supp.  781.  Contra,  Peyser  v.  Wendt,  2 
Dem.  221. 

Statute  of  limitations.  —  The  petition 
must  be  filed  within  the  time  in  which  ac- 
tions of  a  similar  character  are  required  to 
be  commenced  in  courts  of  common  law  or 
equity.  Cole  v.  Terpenning,  25  Hun  482; 
House  v.  Agate,  3  Redf .  307,  Coffin,  Suit. 

Demand  is  not  necessary  to  set  the  stat- 
ute running.  Hie  fact  that  on  such  a  peti- 
tion executors  proceed  to  an  accounting 
where  no  assets  had  come  to  their  hands 
within  six  years,  and  the  right  to  the  claim 
arose  oyer  twenty  years  previously, — Held, 
not  a  waiver  of  the  limitation.  House  v. 
Agate, 

The  petition.  —  A  surrogate  has  power 
upon  petition  by  a  creditor  to  direct  pay- 
ment of  his  debts,  but  he  cannot  pass  upon 
disputed  claims,  and  therefore  the  petitioner 
is  neither  required  to  state  the  facts  which 
go  to  make  out  his  debts,  nor,  if  stated, 
would  he  be  permitted  to  establish  them. 
The  surrogate  acquires  jurisdiction  by  the 
presentation  of  a  petition  by  a  creditor,  ask- 
ing for  payment  of  his  debt,  and  that  the 
executor  may  be  cited  to  show  cause  why  a 
decree  to  that  effect  should  not  be  made,  and 
the  citation  brings  in  the  executor,  not  to 
plead  or  respond  to  the  petition,  but  by  a 
verified  answer  to  set  forth  affirmatively 
facts,  if  he  has  any,  which  show  that  it  is 
doubtful  whether  the  petitioner's  claim  is 
valid  and  legal,  and  also  denying  its  valid- 
ity or  legality  absolutely  or  upon  informa- 
tion and  belief;  both  these  conditions  must 
concur.  Lambert  v.  Craft,  08  N.  Y.  342;  7 
Civ.   Proc  364. 

The  petition  should  not  pray  for  an  in- 
termediate account  by  the  executor  under 
§  2723,  subd.  3.  After  the  executor  has 
filed  an  answer,  the  surrogate  of  his  own 
motion  may  require  him  to  render  an  inter- 
mediate account,  but  no  decree  can  be  en- 
tered thereon.  Baylis  v.  Swartwout*  4  Redf. 
395,  Coffin,  Surr. 

It  must  show  that  there  is  money  or 
other  personal  property  of  the  estate  appli- 
cable to  the  satisfaction  of  the  petitioner's 


claim,  and  which  may  be  so  applied  with- 
out injuriously  affecting  the  rights  of  oth- 
ers,    lb. 

An  affidavit  which  fully  states  the  facts, 
filed  with  a  notice  of  a  motion  to  require 
the  administrator  to  pay  a  legacy,  is  a 
sufficient  "petition"  to  authorize  a  citation, 
as  prescribed  by  §§  2717,  2718,  prescribing 
the  procedure  to  compel  payment  of  legacies. 
In  re  Dunscomb's  Will,  10  N.  Y.  Supp.  247; 
32  State  Rep.  333. 

A  legatee  may  combine  in  one  petition  an 
application  to  obtain  the  payment  of  his 
legacy  or  a  distributive  share  of  the  estate, 
with  an  application  to  compel  a  settlement 
of  the  accounts  of  the  executor.  Matter  of 
Macaulay,  27  Hun  577.  affi'd  04  N.  Y.  574. 

Where  the  petition  alleges  the  existence  of 
a  fund,  it  is  ordinarily  sufficient;  but  if  it 
also  shows  that  the  executor  alleges  that 
there  is  a  suit  pending  in  regard  to  said 
fund,  the  necessary  facts  cannot  be  said  to 
be  proven  to  the  satisfaction  of  the  surro- 
gate, and  the  dismissal  of  the  petition  must 
be  decreed.  Baylis  v.  Swartwout,  4  Redf. 
305,  Coffin,  Surr. 

Citation. — Upon  an  application  for  an 
order  directing  a  temporary  administrator 
to  pay  to  the  applicant  a  sum  of  money 
on  account  of  a  legacy  or  distributive  share 
to  which  he  is  entitled,  a  citation  is  prop- 
erly addressed  to  and  served  upon  the  ad- 
ministrator alone.  Rank  v.  Camp,  3  Dem. 
278,  Rollins,  Surr. 

It  seems,  that  payment  to  an  alleged  as- 
signee should  not  be  directed  without  previ- 
ous citation  of  the  assignor.  Peyser  v. 
Wendt,  2  Dem.  221,  Rollins,  Surr. 

Testator  directed  the  executors  to  invest 
a  sum^  and  pay  the  income  to  his  wife,  dur- 
ing her  life  or  widowhood.  This  provision, 
which  was  declared  to  be  in  lieu  of  dower, 
was  accepted  by  the  widow,,  who  for  a  time 
received  interest  upon  the  amount  men- 
tioned; but  no  sum  was  ever  invested  as 
required.  She  having  filed  a  petition  with 
the  surrogate,  alleging  that  the  value  of  the 
estate  had  depreciated  far  below  its  ap- 
praised and  estimated  value,  and  praying 
that  the  executors  be  directed  to  pay  to  her 
an  amount  equal  to  her  dower  interest,  as 
a  purchaser  for  value,  it  appeared  that  there 
were  several  alleged  creditors  of  the  estate, 
whose  aggregate  claims  exceeded  the  esti- 
mated value  of  the  latter,  and  none  of  whom 
had  been  cited.  Held,  that,  whether  the 
testamentary  provision  in  petitioner's  favor 
called  into  exercise  the  functions  of  the  ex- 
ecutors as  such,  or  as  trustees,  those  claim- 
ing as  creditors  must  be  brought  in  as 
parties,  unless  petitioner  chose  to  discon- 
tinue and  institute  a  proceeding  for  the  ju- 
dicial settlement  of  the  executors'  account. 
Beekman  v.  Vanderveer,  3  Dem.  221,  Rollins, 
Surr. 

Although,  under  §  2722,  when  a  petition 
is  presented  in  the  surrogate's  court  for  a 
decree  directing  an  administrator  to  pay  a 
petitioner's  claim,  a  citation  should  be 
served  upon  the  administrator  to  show  cauBe 
why  the  decree  should  not  be  made,  yet,  if 
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the  administrator  appears  in  the  proceed- 
ings without  being  thus  served,  he  will  be 
deemed  to  have  waived  his  right  thereto. 
Hitchler's  Estate,  21  Misc.  417;  47  N.  Y. 
Supp.  1069,  Suit.  Ct. 

If  the  administrator  waives  his  right  to 
a  citation  to  show  cause,  the  proponents  of 
decedent's  will,  not  being  entitled  to  a  cita- 
tion, cannot  complain.     lb. 

The  section  includes  temporary  adminis- 
trators,    lb. 

The  surrogate  may  decree  in  favor  of  the 
claim  of  decedent's  widow,  who,  being  en- 
titled to  a  share  of  the  property  under  his 
will,  is  nevertheless  contesting  the  validity 
of  the  latter,  and  prays  for  money  for  her 
maintenance  till  the  contest  is  decided ;  such 
decree,  however,  to  be  conditional  upon  the 
filing  of  a  bond  by  her  as  required  by  § 
2723.     lb. 

Form  and  effect  of  answer  generally. 
— The  surrogate  cannot  decree  distribution 
of  assets  held  by  an  ancillary  administrator, 
where  the  tatter's  answer  alleges  that  dece- 
dent's heirs  claim  that  the  distributee  is  in- 
debted to  the  estate  in  excess  of  his  dis- 
tributive share,  and  also  alleges  that  he  has 
no  interest  in  the  assets.  Matter  of  Dunn, 
39  App.  Div.  510;  57  N.  Y.  Supp.  444. 

In  answer  to  a  petition  by  an  alleged  cor- 
poration, praying  that  the  executors  of  an 
estate  render  an  account  and  pay  a  legacy 
to  petitioner,  the  executors  denied,  under 
oath,  upon  information  and  belief,  the  incor- 
poration of  petitioner,  and  alleged  its  non- 
incorporation.  Held,  that  the  petition 
should  be  dismissed.  Matter  of  Young  Men's 
Christian  Ass'n,  22  App.  Div.  325;  47  N.  Y. 
Supp.  854. 

In  a  proceeding  to  compel  an  executor 
to  pay  a  claim  against  testator's  estate, 
failure  to  verify  the  answer,  as  required 
by  §  2722,  is  waived  where  the  parties  pro- 
ceed to  try  the  issues  without  objection. 
Matter  of  Corbett,  90  Hun  182;  35  N.  Y. 
Supp.  945. 

In  answer  to  an  application,  by  the  bene- 
to  pay  a  portion  of  certain  accrued  income, 
order  requiring  the  executors,  as  trustees, 
ficiary  of  a  trust  created  by  will,  for  an 
they  alleged  that,  on  the  coming  in  of  the 
report  of  a  referee  on  an  accounting,  they 
were  disallowed  certain  advancements,  and 
the  matter  was  sent  back  for  further  re- 
port, and  they  intended  to  appeal  from  the 
decree  when  entered  on  the  second  report. 
They  claimed  a  right  to  be  reimbursed  out 
of  such  income,  which  was  considerably 
greater  than  the  advancements.  Held,  that 
the  petition  would  not  be  dismissed.  Mul- 
ler's  Estate,  25  App.  Div.  269;  50  N.  Y. 
Supp.  786. 

Where  letters  of  administration  have  been 
issued  more  than  a  year,  an  application  by 
next  of  kin  for  payment  of  his  claim  as 
such,  can  be  met  by  the  administrator  not 
paying  it,  only  by  written  answer  filed,  set- 
ting forth  facts  showing  that  the  validity  of 
the  claim  is  doubtful,  and  also  denying  its 
validity,  or  showing  that  there  is  no  money 
or  other  personal  property  applicable  with- 
out injuring  the  interests  of  others  having 


prior  or  equal  rights  to  those  of  the  peti- 
tioner. Matter  of  Alexander,  83  Hun  147; 
31  N.  Y.  Supp.  411. 

An  oral  plea  of  a  general  denial  in  an- 
swer to  a  petition  for  the  payment  of  a 
debt  is  ineffectual  for  any  purpose.  Lam- 
]bert  ▼.  Craft,  98  N.  Y.  342;  7  Civ.  Proc 
364 ;  Estate  of  McKiernan,  4  Civ.  Proc.  218, 
Bergen,  Surr. 

TTie  presentation  of  the  petition,  and  the 
citation  issued  thereon    (§  2516),  bring  in 
the  executor,  not  to  plead  or  respond  to  the 
'petition,  but  by  a  verified  written  answer 
*  to  set  forth  affirmatively  facts,  if  any  exist, 
|  which  show  "that  it  is  doubtful  whether  the 
I  petitioner's  claim  is  valid  and  legal,"  and 
|  also  "denying  its  validity  or  legality  abso- 
I  lutely  or  upon  information  and  belief."     The 
answer  must  meet  both  requirements  to  re- 
quire a  dismissal  of  the  petition.    Lambert 
▼.  Craft. 

It  is  only  necessary  to  oust  the  surro- 
gate of  jurisdiction  to  show  the  asserted 
claim  to  be  doubtful,  alleging  the  facts  re- 
lating thereto,  and  to  deny  its  validity. 
Matter  of  Lyman,  33  State  Rep.  851;  11 
N.  Y.  Supp.  530;  20  Civ.  Proc.  421. 

The  executor,  if  he  oppose  the  motion, 
must  set  forth  in  his  answer  facts  to  show 
that  it  was  at  least  doubtful  whether  the 
petitioner's  claim  was  legal  and  valid  or 
not.  Estate  of  Phalen,  22  State  Rep.  908; 
6  N.  Y.  Supp.  252,  aftVg  5  N.  Y.  Supp.  43. 

An  answer  of  an  executor  to  a  petition 
requiring  him  to  pay  a  legacy,  which  sim- 
ply denies  the  validity  or  legality  of  the 
petitioner's  claim,  is  not  sufficient  to  require 
the  surrogate  to  dismiss  the  petition;  it 
must  also  set  forth  facts  showing  that  the 
claim  is  doubtful.  Matter  of  Application  of 
Macauley,  94  N.  Y.  574,  affi'g  27  Hun  577. 

It  is  not  necessary  that  the  answer  should 
contain  a  formal  denial.  The  allegation  of 
facts  inconsistent  with  petitioner's  right  is 
sufficient  to  oust  the  court  of  jurisdiction. 
Cuthbert  v.  Jacobson,  2  Dem.  134,  Bergen, 
Suit. 

A  surrogate's  court  is  ousted  of  jurisdic- 
tion by  the  filing  of  an  answer  setting  up 
a  claim,  not  palpably  unfounded  of  an  equi- 
table set-off  to  the  petitioner's  demand. 
Hall  v.  Dusenbury,  4  Dem.  181,  Rollins, 
Surr. 

An  objection,  properly  interposed,  whereby 
it  is  insisted  that  the  demand  is  excessive, 
necessitates  a  dismissal  of  the  petition, — the 
issue  being  one  which  the  surrogate's  court 
cannot  determine.  Koch  v.  Alker,  3  Dem. 
148. 

Where  the  executor  denies  that  a  claim- 
ant is  the  person  who  comes  within  the  de- 
scription of  residuary  legatee  and  devisee, 
the  surrogate  has  no  authority  to  try  the 
question.  lb.;  Fiester  v.  Shepard,  92  N. 
Y.  251,  affi'g  26  Hun  183. 

Where  the  administrator  of  a  legatee  ap- 
plies for  the  payment  of  a  legacy,  an  an- 
swer is  sufficient  that  the  legatee  in  his  life- 
time assigned  the  legacy  and  that  it  had 
been  paid  to  the  assignee.  Mumford  v.  Cod- 
dington,  1  Dem.  27,  Rollins,  Surr. 

An  answer  that  the  legatee,  at  testator's 
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death,  owed  him  more  than  the  legacy,  is 
sufficient.  Smith  v.  Murray,  1  Dem.  34,  Rol- 
lins, Suit. 

The  surrogate  has  no  power  without  an 
account  rendered  and  an  inquiry  into  the 
assets  and  debts,  to  decree  payment  by  per- 
sonal representative  of  a  contested  debt,  not 
resting  in  judgment.  Ruthven  v.  Patten, 
1  Rob.  416. 

He  cannot,  upon  a  creditor's  application 
for  payment,  and  without  such  accounting, 
try  the  merits  of  a  disputed  claim.  Al- 
though such  personal  representative  may 
have  once  admitted  the  validity  of  the  de- 
mand, his  litigation  of  it  takes  away  the 
surrogate's  jurisdiction.     lb. 

A  surrogate  cannot  grant  a  legatee's  peti- 
tion for  payment,  if  the  executor's  answer 
denies  the  validity  and  legality  of  the  claim 
and  alleges  facts  which  support  the  denial. 
Charlick's  Estate,  11  Abb.  N.  C.  56,  Rollins, 
Surr. 

An  answer  alleging  that  the  legatee  is 
debtor  to  the  estate  m  a  sum  larger  than 
the  legacy — Held,  conclusive.     lb. 

Where  a  petition  for  a  decree  that  an 
executor  pay  the  balance  of  a  legacy  re- 
tained by  him  for  commissions,  was  pre- 
sented to  the  surrogate's  court  by  one  claim- 
ing to  be  entitled  to  the  legacy  as  assignee 
of  a  legatee,  and  the  executor  filed  a  written 
answer,  duly  verified,  setting  forth  facts 
tending  to  show  that  he  had  held  the  leg- 
acy as  testamentary  trustee  and  not  as  ex- 
ecutor, and  that  his  legacy,  less  his  commis- 
sions, had  been  received  by  petitioner's  as- 
signor in  full  payment, — Held,  that  it  was 
doubtful  whether  the  petitioner's  claim  was 
valid  and  legal,  and  therefore  the  petition 
should  have  been  dismissed.  Hurlburt  v. 
Durant,  88  N.  Y.  121;  2  Civ.  Proc.  115. 

On  an  application  by  a  legatee  for  pay- 
ment of  the  legacy,  the  executors  simply 
answered  that  the  petitioner's  legacy  was  not 
yet  payable  by  the  terms  of  the  will;  this 
does  not  raise  such  an  issue  as  requires  the 
petition  to  be  dismissed;  no  issue  of  fact 
is  raised.  It  is  only  the  time  of  payment 
that  is  disputed,  and  this  is  purely  a  ques- 
tion of  the  construction  of  the  will.  Steinele 
v.  Oechsler,  5  Redf.  312,  Livingston,  Surr. 

A  petitioner  alleged  herself  to  be  a  credit- 
or of  testator  and  asked  for  an  order  di- 
recting his  executrix  to  render  an  account 
and  pay  her  claim  against  the  estate.  In 
the  petition  she  averred  that  she  had  caused 
the  claim  to  be  presented  for  payment  and 
that  the  executrix  had  admitted  it.  The 
executrix  by  a  verified  answer  denied  that 
she  bad  admitted  it  and  insisted  that  the 
claim  was  illegal  and  invalid  and  made  cer- 
tain statements  putting  those  matters  in 
doubt.  Held,  that  the  dispute  as  to  wheth- 
er or  not  the  claim  had  been  admitted,  was 
a  dispute  as  to  its  validity  and  legality  and 
that  the  petition  for  its  payment  must  there- 
fore be  dismissed.  Estate  of  Cowdrey,  5 
Dem.  453;  8  State  Rep.  774,  Rollins,  Surr. 

Where  the  will  provides  that  if  a  leg- 
atee contests  the  will  the  legacy  shall  be 
forfeited,  a  next  of  kin  who  as  such  is  con- 


testing the  will  cannot,  pending  the  contest, 
when  there  is  an  answer  setting  forth  that 
petitioner's  claim  is  doubtful,  have  paid 
her  a  portion  of  the  estate  on  the  claim 
that  in  one  capacity  or  the  other  she  would 
be  entitled  to  such  sum.  Estate  of  Grote, 
2  How.  N.  S.  140,  Rollins,  Surr. 

During  the  pendency  of  a  special  pro- 
ceeding instituted  to  procure  a  decree  ad- 
mitting to  probate  a  paper  propounded  as 
the  will,  one  of  decedent's  next  of  kin,  who 
was  named  as  legatee  in  the  disputed  in- 
strument, having  applied  for  a  decree  direct- 
ing the  payment  to  her  of  a  sum  of  money, 
to  be  reckoned  as  part  of  her  distributive 
share,  or  of  her  legacy,  according  to  the 
event,  the  executor  filed  an  answer  setting 
forth  that  the  applicant  was  opposing  the 
admission  to  probate  of  the  alleged  will, 
which  contained  a  clause  declaring  that,  in 
case  any  legatee  should  contest  the  validity 
of  the  instrument,  the  provision  in  his  favor 
should  cease,  and  fall  into  the  residue. 
Held,  that  the  facts  set  forth  showed  that 
the  applicant  had  rendered  "doubtful"  her 
claims  as  legatee,  and  that,  under  §  2718, 
subd.  1,  the  petition  must  be  dismissed. 
Rank  v.  Camp,  3  Dem.  278,  Rollins,  Suit. 

A  petition  for  payment  of  a  debt  set  forth 
that  the  claim  had  been  presented  to  the 
executors  and  not  rejected  or  paid,  and  that 
the  statutory  time  had  elapsed.  The  exec- 
utors orally  denied  the  allegations.  Proof 
was  given  of  presentation  of  the  claim  to 
one  of  the  executors  that  it  had  not  been 
rejected,  and  that  the  personal  estate  was 
sufficient  to  pay  it.  The  executors  did  not 
ask  for  an  accounting,  or  show  the  existence 
of  other  debts.  The  surrogate  decreed  pay- 
ment. Held,  no  error.  Lambert  v.  Craft,  98 
N.  Y.  342;  7  Civ.  Proc  364. 

The  petition  of  plaintiff  showed  that  the 
testator  had  given  a  legacy  to  her  and  had 
given  the  rest  and  remainder  of  his  estate, 
both  real  and  personal,  to  his  four  children ; 
that  the  executor,  after  paying  the  debts 
of  the  estate  and  deducting  an  amount 
largely  in  excess  of  that  to  which  he  was 
entitled,  had  turned  over  to  said  children 
of  the  testator  the  residue  of  the  estate, 
amounting  to  over  $8,000,  without  provid- 
ing for  the  payment  of  the  legacy  in  ques- 
tion or  giving  them  any  notice  of  his  so 
doing,  but  taking  from  them  a  written  re- 
lease from  any  claim.  Thereafter  the  peti- 
tioner obtained  a  judgment  in  the  supreme 
court  against  the  executor  for  the  amount 
of  her  legacy  and  then  instituted  these  pro- 
ceedings to  compel  the  executor  to  account 
and  pay  her  legacy.  The  executor  set  up 
in  his  answer  that  there  was  no  money  in 
his  hands  to  pay  the  petitioner's  claim. 
Held,  that  there  was  no  written  verified  an- 
swer which  set  forth  facts  that  cast  any 
doubt  upon  the  petitioner's  claim,  nor  was 
there  any  denial  of  its  validity  or  legality 
which  had  been  conclusively  proved  by  the 
judgment;  that  such  an  answer  did  not  re- 
quire the  surrogate  to  dismiss  the  petition. 
Brown  v.  Phelps,  17  State  Rep.  051. 

The  petition  alleged,   substantially,  that 
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decedent's  estate  was  indebted  to  petitioner 
in  a  sum  named,  without  setting'  forth  the 
nature  or  basis  of  the  demand;  whereto  re- 
spondent interposed  an  answer,  averring, 
upon  information  and  belief,  that  the  pre- 
tended foundation  of  the  claim  was  the  ren- 
dering of  services  and  incurring  of  expenses, 
in  and  about  decedent's  estate,  and  denying 
that  the  same  was  done  at  decedent's  re- 
quest. Held,  that  the  answer  did  not  set 
"forth  facts  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and 
legal,"  etc,  so  as  to  necessitate  a  dismissal 
of  the  petition  under  §  2718;  but  that  re- 
spondent was  entitled  to  a  direction,  to  the 
petitioner,  to  state  the  nature  of  his  claim 
with  greater  particularity.  Budlong  v. 
Clemens,  3  Dem.  145,  Rollins,  Surr. 

An  answer  to  a  petition  for  payment  of 
a  claim  which  states  that  the  claim  has  been 
the  subject  of  dispute  and  discussion;  that 
the  items  have  been  demanded  so  that  it 
could  be  specifically  rejected;  that  it  was 
founded  on  the  alleged  fraud  of  deceased  in 
the  sale  of  property  five  years  before,  and 
upon  information  and  belief  denies  its 
validity  and  legality,  is  sufficiently  broad  to 
divest  the  surrogate  of  jurisdiction,  especi- 
ally where  no  objection  to  its  form  is  made 
on  the  hearing.  Matter  of  Fargo,  44  State 
Rep.  812;  18  N.  Y.  Supp.  670. 

On  petition  for  payment  of  judgments 
recovered  against  a  decedent  in  his  life- 
time, the  answer  of  the  administratrix  de- 
nied that  the  estate  was  indebted  to  pe- 
titioner, and  denied  the  validity  of  his  claim ; 
and  it  alleged  that  the  notes  on  which  the 
judgments  were  recovered  by  default  were 
given  as  collateral  security,  and  that,  on  a 
part  of  other  collateral  security  given  by  the 
intestate  for  the  same  pretended  debt,  peti- 
tioner had  realized  by  sale  thereof  a  large 
sum,  for  which  he  had  not  accounted,  and 
which  was  applicable  to  the  claim,  if  any 
existed.  Held,  that  the  claim  was  "doubt- 
ful." In  re  Lyman's  Estate,  11  N.  Y.  Supp. 
530;  33  State  Rep.  851;  20  Civ.  Proa  421. 

Where  the  answer  to  a  petition  for  pay- 
ment of  a  legacy  absolutely  denies  petition- 
er's right,  and  alleges  that  payment  waa 
left  wholly  to  the  discretion  of  the  exec- 
utor, and  sets  up  the  terms  of  the  will  and 
facts  which  tend  to  show  that  petitioner  has 
no  absolute  rights  as  legatee,  and  it  ap- 
pears therefrom  that  the  determination  of 
such  rights  will  involve  a  construction  of  the 
will,  the  petition  should  be  dismissed.  Mat- 
ter of  McClouth,  9  Misc.  385,  Davie,  Surr. 

A  testator  having  by  his  will  bequeathed 
to  each  of  seven  churches,  naming  them, 
$7,000,  to  be  paid  to  and  used  by  each  as 
therein  provided,  one  of  the  churches  ap- 
plied to  the  surrogate  to  compel  the  exec- 
utors to  pay  the  legacy  alleged  to  be  due  to 
it.  The  executorB  filed  a  verified  answer  ob- 
jecting to  the  payment  of  the  legacy  on 
the  ground  that  it  was  not  certain  that  the 
petitioner  was  the  corporation  to  which  the 
legacy  was  given,  and  on  the  ground  that 
the  amount  of  the  legacy  given  was  in  doubt. 
Held,  that  the  surrogate  should  have  dis- 
missed the  proceedings,  as  he  had  no  power 


to  take  proof  as  to  the  facts  disputed  by  the 
answer.  Matter  of  Hedding  Meth.  Epis. 
Church,  35  Hun  315. 

Where  the  claim  of  a  creditor  of  the  es- 
tate of  a  decedent  is  evidenced  by  a  judg- 
ment recovered  against  the  latter  in  his 
lifetime,  an  answer  must,  in  order  to  oust 
the  surrogate  of  jurisdiction,  set  forth  facts 
constituting  a  defense  to  or  avoidance  of 
the  judgment.  8ak>mon  v.  Heichel,  4  Dem. 
176. 

In  an  application  to  a  surrogate  for  pay- 
ment of  a  claim  against  the  estate  of  a  de- 
ceased person  under  a  judgment  against  de- 
ceased and  wife,  recovered  in  1877,  the  an- 
swer of  the  administratrix  showed  that  the 
justice  of  the  supreme  court  who  rendered 
the  judgment  was  related  to  the  deceased 
in  the  sixth  degree.  Held,  that  the  surro- 
gate properly  dismissed  the  proceeding,  since 
the  judgment  was  void.  Matter  of  Depuy, 
29  State  Rep.  642. 

Defendant  made  application  by  petition 
to  the  surrogate  for  the  collection  of  a  judg- 
ment recovered  by  C.  O.  A.  against  the  de- 
ceased, and  which  had  been  assigned  to  one 
H.,  and  by  H.  assigned  to  L.  Plaintiffs  in- 
terposed a  duly  verified  answer  before  the 
surrogate,  which,  among  other  things,  "al- 
leges, upon  information  and  belief,  that  be- 
fore the  date  of  the  assignment  of  said  judg- 
ment to  the  said  .  .  .  .  H.,  and  in  or  about 
the  month  of  January,  1883,  the  said  W. 
M.  A.  paid  to  the  said  C.  O.  A.  the  full 
amount  of  said  judgment  and  interest  there- 
on." Held,  that  the  answer  was  sufficient 
and  required  the  surrogate,  under  §  2718, 
subd.  1,  to  dismiss  L.'s  petition ;  that  he  had 
no  further  jurisdiction  except  to  order  the 
dismissal;  that  the  setting  forth  of  the  fact 
of  payment  in  the  form  used,  showed  that 
it  was  doubtful  whether  the  petitioner's 
claim  was  valid  and  legal,  and  it  was  a  de- 
nial of  its  validity  or  legality.  Ashley  v. 
Lamb,  17  State  Rep.  889;  15  Civ.  Proa  211, 
affi'd  20  State  Rep.  806. 

Upon  an  appeal  from  a  decree  of  a  surro- 
gate requiring  an  executor  to  pay  to  the 
petitioner  a  legacy  given  to  her  by  the 
will,  it  appeared  that  the  testator,  by  his 
will,  gave  and  devised  the  rest  and  re- 
mainder of  his  estate,  real  and  personal,  to 
four  of  his  children;  that,  in  1873,  the 
executor,  who  then  held  moneys  belonging 
to  the  estate,  amounting  to  the  sum  of  $8,- 
720.19,  after  deducting  therefrom  $1,200  far 
his  own  services  and  expenses  turned  the 
whole  estate  over  to  three  of  the  children 
(one  of  whom  had  acquired  the  interest  of 
the  fourth),  and  received  from  them  a  writ- 
ing releasing  him  from  any  liability,  as  ex- 
ecutor, to  them.  Thereafter  the  petitioner, 
who  had  obtained  a  judgment  against  the 
executor  for  the  amount  of  her  interest  in 
the  legacy,  in  an  action  brought  by  her  in 
the  supreme  court,  instituted  these  proceed- 
ings to  compel  the  executor  to  render  an  ac- 
count and  pay  her  legacy.  The  executor  set 
up  in  this  answer  that  there  was  no  money 
in  his  hands  with  which  to  pay  the  peti- 
tioner's claim.  Held,  that,  as  there  was  no 
written  verified  answer  which  set  forth  facta 
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which  cast  any  doubt  upon  the  petitioner's 
claim,  and  as  its  validity  or  legality,  there- 
fore, was  not  denied,  and  had  been  conclu- 
sively established  by  judgment,  an  answer, 
setting  up  merely  that  there  was  no  money 
in  the  executor's  hands  to.  pay  the  claim,  did 
not  require  the  surrogate  to  dismiss  the  peti- 
tion.   Brown  v.  Phelps,  48  Hun  219. 

The  surrogate  can  order  an  executor  to 
pay  over  a  legacy  of  $70,000  to  a  legatee 
who  by  her  petition  alleges  that  the  exec- 
utor has  $80,000  of  the  estate  in  his  hands 
subject  to  her  proceeding,  when  the  exec- 
utor, by  his  answer,  merely  denies  that  he 
has  $80,000  belonging  to  the  estate  in  his 
possession,  without  stating  the  amount  which 
he  has,  and  there  is  no  other  reason  why 
the  legacy  should  not  be  paid.  Estate  of 
Halsey,  16  Week.  Dig.  437,  affi'd  17  Week. 
Dig.  241 ;  93  N.  Y.  48. 

Upon  an  application  to  compel  an  exec- 
utor to  pay  a  legacy  due  and  payable,  it  was 
conceded  that  the  executor  had  on  hand  the 
means  of  payment;  he  opposed,  on  the 
ground  that  proceedings  de  lunatico  against 
the  legatee  were  pending.  It  appeared  there 
had  been  a  trial  in  said  proceedings  be- 
fore a  jury  who  had  rendered  a  verdict  of 
sanity;  the  inquisition,  however,  had  not 
been  confirmed.  The  surrogate's  order  di- 
rected the  payment,  and  this  was  affirmed 
by  the  supreme,  court.  Held,  that  the  pro- 
ceedings de  lunatico  were  no  defense  unless 
they  affected  the  validity  of  the  payment; 
that,  conceding  the  supreme  court  had  the 
care  of  the  property  of  the  alleged  lunatic 
from  the  time  of  the  filing  of  the  petition, 
that  court,  with  the  facts  before  it,  hav- 
ing declined  to  interfere  to  prevent  the  leg- 
atee from  receiving  her  legacy,  the  payment 
would  be  valid ;  the  order,  therefore,  affirmed. 
Estate  of  Halsey. 

The  will  gave  the  residue  of  the  personal 
estate  to  the  petitioners,  and  directed  the 
executors  to  sell  the  real  estate  and  divide 
the  proceeds  among  persons  other  than  the 
petitioners.     An  application   was  made  for 
the  payment  to  the  petitioners  of  a   sum 
larger  than  the  balance  of  the  personal  prop- 
erty, after  payment  of  debts  and  expenses, 
on  the  ground  that  there  was  a  conversion 
of  the  realty,  and  that  thereby  it  was  sub- 
jected equally  with  the  personalty  to  the 
payment  of  debts   and  expenses.    The  an- 
swer of  the  executor  denied  this,  and  al- 
leged that  the  personalty   is   the   primary 
fund  for  such  payment.    Held,  that  the  is- 
sue thus  raised  by  the  answer  involved  ques- 
tions which  the  surrogate  could  not  try  in 
this  proceeding,  and  that  the  same  should 
be  dismissed  without  prejudice  to  a  proceed- 
ing for  an  accounting.     Matter  of  Applica- 
tion of  Mansfield,  7  Misc.  383. 

The  verified  answer  of  an  administratrix 
to  an  order  of  the  surrogate  to  show  cause 
why  petitioner's  claims  against  intestate's 
estate  should  not  be  paid  alleged  that  the 
claims  were  on  supreme  court  judgments 
obtained  after  the  intestate's  death ;  that  the 
verdicts  were  omitted  therefrom,  and  no 
memorandum  of  his  death  entered  thereon, 
although  the  error  had  been  corrected  by 


order  of  the  court  before  the  presentation  of 
the  claims,  and  on  information  and  belief 
denied  the  legality  of  the  judgments  and 
claims.  Held,  error  for  the  surrogate  to 
dismiss  the  petition,  without  taking  evi- 
dence, on  the  sole  ground  that  the  answer 
set  forth  facts  showing  it  to  be  doubtful 
whether  the  claims  were  legal  and  valid. 
In  such  case,  the  surrogate  could  not  try 
and  determine  the  question  of  the  validity 
of  the  judgments.  Matter  of  Miller,  53 
State  Rep.  508. 

In  a  proceeding  to  compel  payment  of  a 
legacy,  the  administrator's  answer  denied 
the  incorporation  of  petitioner,  and  on  the 
hearing  before  the  surrogate  claimed  that 
the  form  of  incorporation  was  defective  on 
the  ground  that  the  statute  requires  the 
certificate  to  be  made  immediately  after  the 
meeting  of  the  members  of  the  congregation 
for  the  purpose  of  incorporating,  whereas 
on  its  face  it  bore  date  a  month  later. 
Held,  that  such  defect  would  not  render 
it  void,  and  even  if  a  case  of  forfeiture  ap- 
peared, it  could  not  be  taken  advantage  of 
in  such  a  proceeding.  Matter  of  Cong.  Ch. 
A  Roe.,  42  State  Rep.  701;  131  N.  Y.  1, 
affi'g  37  State  Rep.  179;  13  N.  Y.  Supp. 
140. 

The  administrator  of  an  estate  failed  to 
apply  for  an  accounting  until  compelled  to 
do  so  nearly  six  years  after  the  probate 
of  the  decedent's  will.  Thereupon  such  ad- 
ministrator filed  a  bill  in  the  supreme  court 
for  the  alleged  purpose  of  obtaining  a  con- 
struction of  the  will,  the  evident  object  of 
which  proceeding  was  to  secure  additional 
delay.  Held,  that  under  such  circumstances 
a  surrogate  was  justified  in  directing  the 
payment  by  such  administrator,  to  a  legatee 
of  the  decedent,  of  a  bequest,  with  interest. 
Matter  of  Estate  of  Scheidler,  75  Hun  185. 
Where  the  surrogate  can  see  that  other 
persons  may  claim,  and  a  real  question  is 
presented  as  to  the  right  of  one  of  several 
person 8  to  the  legacy  or  fund,  he  may  not 
proceed  to  a  determination  without  the" pres- 
ence of  all  the  parties  who  may  be  affected 
by  the  adjudication;  these  can  only  be 
brought  in  upon  a  final  accounting,  and  only 
:n  that  proceeding  has  the  surrogate  juris- 
diction to  settle  and  adjust  conflicting  rights 
and  interests.  Riggs  v.  Cragg,  89  N.  Y. 
479,  rev'y  26  Hun  89. 

The  discretion  vested  in  a  surrogate's 
court,  to  dismiss  a  proceeding,  brought  by 
a  creditor  of  a  decedent  to  direct  the  pay- 
ment of  his  claim  by  the  executor,  may 
be  exercised  whenever  it  appears  that  the 
validity  of  the  petitioner's  claim  has  not 
been  conceded  or  established.  Matter  of 
Stevenson,  77  Hun  203. 

Assets  must  be  shown. — Where  a  cred- 
itor of  a  decedent  petitions  for  a  decree 
directing  payment  of  his  claim,  there  is 
cast  upon  him  the  burden  of  proving,  "to 
the  satisfaction  of  the  surrogate,  that  there 
is  money  or  other  personal  property  appli- 
cable to  the  payment  or  satisfaction"  thereof. 
Lynch  v.  Patchen,  3  Dem.  58,  Bergen,  Suit. 
Although  where  application  is  made  by 
the  creditor,  by  petition  to  the  surrogate 
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as  he  is  kept  out  of  his  demand.  The  only 
mode  of  compensation  fixed  by  law  for  the 
delay,  is  allowance  of  interest  at  the  legal 
rate.  Hoffman  v.  Penn.  Hospital,  1  Dem. 
110,  Rollins,  Surr. 

An  executor  and  general  legatee  who, 
when  his  legacy  becomes  payable,  is  in  pos- 
session of  funds  of  decedent's  estate  applic- 
able thereto,  and  suffers  his  claim  to  re- 
main uncollected,  cannot  afterwards  have  in- 
terest thereon.  Matter  of  Gerard,  1  Dem. 
244,  Rollins,  Surr. 

Where  some  actios  is  required  on  the 
part  of  the  legatee,  as  proceedings  for  sale 
of  property,  etc.,  he  cannot  claim  interest 
during  his  delay  to  institute  such  proceed- 
ings.   Orocheron  v.  Jaques,  3  Edw.  207. 

Payment  of  a  legacy  before  it  is  due  must 
be  on  rebate  of  interest.  McLoskey  v.  Redd, 
4  Bradf.  334,  Bradford,  Surr. 

Interest  is  not  chargeable  on  amounts  re- 
ceived before  final  distribution  by  persons 
entitled  under  a  will.  Piatt  v.  Piatt,  4 
State  Rep.  501. 

A  tender  of  a  legacy  and  lawful  interest 
by  an  executor  to  a  legatee  bars  a  claim 
for  future  interest  as  fully  in  surrogate's 
court  as  elsewhere.  Morgan  v.  Valentine,  6 
Dem.  18;  10  State  Rep.  515,  Coffin,  Surr. 

Where  an  executor,  about  a  year  after 
letters  granted,  tendered  to  one  of  the  resid- 
uary legatees  so  much  of  his  share  of  the 
estate  as  the  executor  was  able  to  distribute 
at  the  time,  which  such  legatee  refused  un- 
til he  should  be  paid  the  full  amount, — 
Held,  that  the  legatee  was  not  entitled  to 
interest  on  the  amount  thus  tendered.  Bur- 
tis  v.  Dodge,  1  Barb.  Ch.  77. 

A  legacy  drawing  interest  draws  interest 
at  the  statutory  rate.  Clark  v.  Butler,  4 
Dem.  378,  Rollins,  Surr. 

Legacy  to  widow  or  child. — A  legacy 
to  a  testator's  widow  in  lieu  of  dower  car- 
ries interest  from  the  testator's  death,  al- 
though its  value  exceeds  that  of  the  dower 
interest  Matter  of  Combs,  3  Dem.  348,  Rol- 
lins, Surr. 

A  bequest  of  a  life  estate  to  a  child,  or 
to  a  widow  in  lieu  of  dower,  draws  inter- 
est from  the  testator's  death.  Hepburn  v. 
Hepburn,  2  Bradf.  74,  Bradford,  Surr.; 
Parkinson  v.  Parkinson,  Id.  77,  Bradford, 
Surr.;  Seymour  v.  Butler,  3  Id.  103,  Brad- 
ford, Surr.;  Pinney  v.  Fancher,  Id  108, 
Bradford,  Surr.;  Williamson  v.  Williamson, 
6  Paige  208 ;  In  re  McKay's  Estate,  25  N. 
Y.  Supp.  725;  5  Misc.  123,  Davie,  Surr. 

Where  the  use  of  a  sum  of  money  for  life 
is  bequeathed  to  testator's  widow,  she  is 
entitled  to  interest  from  the  death  of  testa- 
tor, and,  if  the  widow  had  no  means  of  her 
own;  no  inference  that  testator  intended  to 
postpone  the  enjoyment  of  the  income  can 
be  drawn  from  the  fact  that  the  executors 
were  not  required  to  turn  the  fund  over  to 
the  trustee  until  18  months  after  testator's 
death.    In  re  McKay's  Estate. 

One  of  the  legacies  to  the  son  was  the 
use  of  a  fund  for  life.  Held,  that  he  was 
entitled  to  interest  from  the  death  of  testa- 
tor upon  such  part  of  the  fund  as  remained 
after  the  pro  rata  abatement.    lb. 


This  provision  includes  an  adopted  daugh- 
ter when  there  is  no  otherprovision  for  her 
maintenance.  Matter  of  Williams,  12  N.  Y. 
Leg.  Obs.  100. 

But  not  a  grandchild.  Van  Bramer  v. 
Hoffman,  2  Johns.  Gas.  200. 

When  a  legacy  is  given  by  a  parent  to 
child,  and  no  provision  is  made  for  its  main- 
tenance other  than  the  legacy,  interest  will 
run  from  the  testator's  death"  King  v.  Tal- 
bot, 40  N.  Y.  76,  aAVg  50  Barb.  453 ;  Burtis 
v.  Dodge,  1  Barb.  Ch.  77 ;  Lupton  v.  Lupton, 
2  Johns.  Ch.  014. 

Where  a  legacy  to  an  infant,  as  to  whom 
the  testator  is  in  loco  parentis,  is  made 
payable  when  the  infant  becomes  of  age,  and 
such  legatee  has  no  other  provision  in  the 
meantime,  or  any  maintenance  allotted  by 
the  will,  the  legacy  carries  interest  from 
the  time  of  the  death  of  the  testator.  It 
is  not  needed  for  the  application  of  this  rule 
that  the  testator  should  have  been  under  a 
legal  obligation  at  the  time  of  his  death  to 
support  the  legatee;  it  is  sufficient  that  he 
has  voluntarily  assumed  such  a  relation, 
similar  in  some  respects  to  that  of  a  par- 
ent, as  that  it  may  be  presumed  he  did  not 
intend  to  leave  the  legatee  without  sup- 
port Brown  v.  Knapp,  70  N.  Y.  130,  rev*g 
17  Hun  160. 

The  rule  which  allows  interest  upon  a  leg- 
acy to  an  infant  child  is  based  upon  the 
presumption  that  the  testatrix  intended  to 
provide  for  the  support  of  the  child  until 
the  legacy  becomes  payable,  and  this  pre- 
sumption arises  out  of  the  fact  that  the 
child  is  not  otherwise  provided  for.  It  does 
not  rest  upon  the  fact  of  infancy,  but  on 
the  moral  or  legal  obligation  to  support  the 
infant,  coupled  with  the  fact  that  unless  in- 
terest is  allowed  the  legatee  will  be  without 
means  of  support.  Lyon  v.  Indus.  School 
Ass.,  38  State  Rep.  024,  Ct.  of  App.,  affi'g 
52  Hun  350;  24  State  Rep.  443. 

A  legacy  given  to  an  infant  child  by  a 
will  which  makes  other  provision  for  its 
support  does  not  draw  interest  from  the 
death  of  the  testator.  The  presumption  of 
the  intention  of  the  testator  upon  which  the 
rule  as  to  payment  of  interest  rests,  depends 
upon  the  fact  that  the  child  is  dependent  and 
not  otherwise  provided  for,  and  not  upon  the 
fact  of  infancy.  Thorn  v.  Garner,  113  N. 
Y.  108;  22  State  Rep.  602,  modf'g  42  Hun 
507;  4  State  Rep.  433;  Matter  of  Vedder, 
40  State  Rep.  110;  2  Connol.  548,  Lansing, 
Surr. 

The  rule  which  gives  interest  on  a  legacy 
to  a  child  whose  parent  has  left  the  legacy 
by  way  of  support  and  for  whose  mainte- 
nance no  other  provision  is  made,  does  not 
apply  to  a  case  where  the  legatee  has  other 
means  of  support,  although  her  income  may 
be  insufficient  for  her  support  in  a  style 
which  she  might  desire.  Matter  of  Morgan, 
10  State  Rep.  515;  6  Dem.  18,  Coffin,  Surr. 

A  legacy  to  an  infant  to  whom  testator 
stood  in  loco  parentis  bears  interest  from 
the  death,  if  no  other  provision  or  mainte- 
nance is  given  by  the  will.  That  the  infant 
has  other  means  of  support  does  not  affect 
the  question.    Neder  v.  Zimmer,  6  Dem.  180, 
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Lott,  Suit.  ;  Matter  of  Frowe,  20  State  Rep. 
356,  Lott,  Surr. 

A  legacy  not  payable  from  residue  given 
to  an  adult  child — a  married  woman — bears 
interest  from  testator's  death  at  the  rate  it 
would  have  earned  if  invested  as  the  will 
directed.  Matter  of  Lasak,  2  Connol.  380, 
Coffin,  Surr. 

Where  probate  of  a  will  and  letters  testa- 
mentary thereon  are  revoked  after  some  of 
the  legacies  have  been  paid,  and  a  subsequent 
will,  giving  the  same  legacies,  but  naming 
different  executors,  is  admitted  to  probate, 
and  letters  testamentary  are  issued  to  the 
executors  named  therein,  the  unpaid  leg- 
acies bear  interest  after  one  year  from  the 
issue  of  letters  to  the  executors  named  in 
the  second  will.  In  re  Patterson's  Estate, 
25  N.  Y.  Supp.  702;  5  Misc.  178,  Ransom, 
Surr. 

Legacy  to  infants,  see  §  2746. 

Charging   legacy   on   real   estate. — In 

an  action  by  a  creditor  of  the  legatee  to 
charge  the  legacy  on  real  estate,  the  only 
judgment  which  the  plaintiff  is  entitled  to 
is  one  making  his  recovery  a  lien  on  the 
real  estate,  and  that  her  interest  therein 
shall  be  sold  under  the  direction  of  the 
court.  Hiscock  v.  Pulton,  43  State  Rep. 
738. 

When,  by  the  terms  of  a  will  through 
which  alone  a  devisee  claims  title,  the  dev- 
isee takes  only  upon  the  condition  of  pay- 
ing legacies  charged  thereon,  a  mortgagee 
who  takes  a  mortgage  on  the  devised  land 
from  the  devisee  acquires  thereby  no  prior- 
ity over  the  legatees.  Cunningham  v.  Whit- 
ford,  74  Hun  273. 

An  action  to  have  a  legacy  declared  to 


be  a  charge  upon  the  testator's  real  estate 
is  not  a  suitable  and  appropriate  proceed- 
ing for  ascertaining  who  are  creditors  and 
the  amount  of  their  claims,  or  to  close  up 
the  estate,  without  administration  or  a  re- 
sort to  the  procedure  prescribed  by  statute 
for  the  proof  of  debts  and  payment  thereof 
from  the  personalty,  or,  if  insufficient,  the 
sale  of  the  realty  for  that  purpose.  Where, 
therefore,  in  an  action  by  one  of  the  daugh- 
ters to  charge  her  legacies  upon  the  land,  it 
appeared  that  no  executors  were  appointed 
and  no  administration,  with  the  will  annex- 
ed or  otherwise,  had  been  applied  for,  and 
the  judgment,  after  adjudging  the  legacies 
to  be  a  charge,  provided  for  the  sale  of  the 
land  for  the  payment  out  of  the  proceeds, 
first,  of  the  debts  of  the  testator,  and  then 
of  the  legacies,  if  the  surplus  was  sufficient, 
if  not,  to  apply  it  pro  rata, — Held,  that  so 
much  of  the  judgment  as  provided  for  a 
sale  for  the  payment  of  debts  was  error; 
also,  that  the  legacies  could  not  be  enforced 
by  sale  without  the  presence  of  the  admin- 
istrator of  the  deceased.  The  judgment 
modified  so  as  to  provide  for  the  sale  of 
the  real  estate  for  the  payment  of  the  lega- 
cies, subject  to  the  rights  of  creditors  and 
of  persons  equitably  representing  creditors, 
to  be  first  paid  out  of  the  fund,  but  only  af- 
ter the  debts  have  been  duly  established  in 
surrogate's  court  and  such  proceedings  had 
as  will  authorize  proceedings  for  the  sale 
of  the  real  estate  for  payment  of  the  debts, 
and  until  such  preliminary  proceedings  are 
had,  the  sale  and  execution  of  the  "judgment 
to  be  stayed.  Hogan  v.  Kavanaugh,  138  N. 
Y.  417. 


ARTICLE  SECOND. 

ACCOUNTING;    AND  SETTLEMENT  Or  THE  ESTATE.* 


§  2722.  Petition  to  compel  payment;  hear- 
ing; decree. 

2723.  Decree  for  payment  of   legacy,  et 

cetera,  on  giving  security. 

2724.  Proceedings  for  neglect  to  set  apart 

exempt      property;       proceedings 
upon  judicial  settlement. 

2725.  Intermediate  accounting. 

2726w  When   surrogate    may    require    ju- 
dicial settlement  of  account. 

2727.  Citation;  order  to  account  and  pro- 

ceedings thereon. 

2728.  Executor,  et  cetera,  may  petition  for 

judicial  settlement;  citation  there- 
upon. 

2729.  Affidavit  to  account;  vouchers;  ex- 

amination of  accounting  party. 

2730.  Commissions  of  executor  or  admin- 

istrator. 


§  2731.  Determination  of  claims  by  Burro- 
gate;  suspension  of  statute  of  lim- 
itations in  certain  cases. 

2732.  Order  of  distribution. 

2733.  Advancements. 

2734.  Estates  of  married  women. 
2735  to  2741,  both  inclusive,  repealed. 

2742.  Effect  of  judicial  settlement  of  ac- 

count. 

2743.  Decree  for  payment  and  distribu- 

tion. 

2744.  Id.;  when  specific  property  may  be 

delivered. 

2745.  Id. ;  when  money  may  be  retained. 

2746.  Id.;  share  of  infant 

2747.  Legacy,  etc.,  to  unknown  person  to 

be  paid  into  State  treasury. 

2748.  When  legacy,   etc.,   to  be   paid  to 

county  treasurer. 


*  See  note  under  Article  First  . 

§  2722.     [Am'd,  1893,  1911.]    Petition,  to  compel  payments;  hearing;  de- 


cree. 


In  either  of  the  following  cases  a  petition  may  be  presented  to  the  surrogate's 
court,  praying  for  a  decree  directing  an  executor  or  administrator  to  pay  the 
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before  the  expiration  of  a  year,  for  the 
support  of  a  distributee,  except  where  his 
title  is  undisputed  ana  free  from  doubt. 
Keteltas  v.  Green,  9  Hun  599.  See  72  N. 
Y.   312. 

To  procure  an  advance  for  support,  the 
petitioner  must  present  facts  going  to  show 
that  such  advance  is  necessary  to  peti- 
tioner's support  in  the  station  of  life  she 
occupies,  and  should  state  the  amount  re- 
quired. Lock  wood  v.  look  wood,  3  Redf. 
330,   Coffin,  Surr. 

A  sum  to  be  paid  annually  cannot  be 
ordered  as  an  advance,  but  only  a  specific 
amount  to  meet  present  needs.  Where 
the  beneficiary  is  to  receive  only  the  in- 
terest on  a  specified  sum,  bequeathed  in 
trust  for  him  with  remainder  over,  only  an 
advance  of  such  interest  as  has  accrued,  is 
proper.     lb. 

Where  the  will,  after  the  specific  be- 
quests, disposes  of  all  the  residue, — Held, 
that  the  computation  of  "one  third  more 
of  assets,"  excluding  all  debts,  legacies, 
etc.,  is  to  be  made  by  excluding  the  resid- 
uary legacies.     lb. 

A  testatrix  directed  her  executors  to 
invest  $6,000  and  pay  the  income  thereof 
to  her  son  during  his  life,  and  upon  his 
death  to  divide  the  principal  among  his 
children  in  equal  shares,  the  issue  of  any 
deceased  child  to  take  the  share  its  parent 
would  have  been  entitled  to  if  living.  The 
son  individually,  and  as  the  next  friend  of 
his  children,  applied  to  have  a  portion  of 
the  principal  of  the  legacy  paid  to  his  chil- 
dren. In  his  affidavit  he  stated  that  he 
was  a  house  painter  by  trade  and  could  or- 
dinarily earn  two  dollars  or  three  dollars 
a  day;  that  in  Sept.,  1881,  he  was  seized 
with  an  attack  of  fever,  which  still  con- 
tinued and  which  rendered  him  wholly  un- 
able to  provide  for  his  family;  that  his 
wife  had  been  and  was  similarly  affected; 
that  one  of  his  children  had  been  placed  in 
a  juvenile  asylum  and  the  others  were  suf- 
fering from  the  same  illness  which  affected 
him  and  his  wife;  that  he  had  been  turned 
out  of  his  house  for  non-payment  of  rent; 
that  he  subsisted  only  bv  charity  and 
upon  credit. — Held,  that  this  application 
should  be  granted.  Matter  of  Muller,  29 
Hun  418. 

Where,  upon  an  application  for  a  pay- 
ment on  account  of  a  legacy  before  the 
expiration  of  one  year  from  the  date  of 
letters,  it  appears  that  the  petitioner  is 
the  residuary  legatee  of  the  personal  prop- 
erty of  decedent,  under  the  will,  which  pro- 
vided that  it  should  be  held  by  her  for  the 
support  of  herself  and  child,  and  at  her 
death  or  marriage  it  should  be  given  in 
trust  to  the  executors  for  the  benefit  of 
such  child;  and  it  also  appeared  that  the 
money  and  other  property  in  the  hands  of 
the  executors,  applicable  to  the  payment 
of  legacies,  debts,  and  expenses,  exceeded 
by  at  least  one  third  the  amount  of  debts 
and  claims  against  the  estate,  and  of  all 
legacies  which  were  entitled  to  priority 
over  the  petitioner's  claim,  and  of  legacies 
or   distributive   shares   of   the  same   class, 


and  that  pecuniary  provision  was  necessary 
for  the  support  of  the  petitioner, — Held, 
that  a  decree  was  properly  made,  requiring 
the  payment  and  delivery  to  the  petitioner 
of  the  income  of  certain  stocks  constitut- 
ing a  portion  of  the  personal  estate  of 
which  she  was  a  residuary  legatee,  upon 
the  giving  of  a  bond.  Estate  of  Jones, 
15  Civ.  Proc.  45;    17  State  Rep.  724. 

No  payment  should  be  required  of  the 
representative  within  the  year  which  shall 
leave  in  his  hands  less  than  one  third  in 
excess  of  the  claims  upon  the  fund  exclu- 
sive of  that  of  the  petitioner.  Tuttle  v. 
Heidennann,  5  Redf.  199,  Calvin,  Surr. 

Executors  have  no  power  to  anticipate 
the  payment  of  legacies  on  a  rebate  of  in- 
terest during  the  period  in  which,  according 
to  the  testator's  intention,  the  legacies  are 
to  be  paid  out  of  the  income.  Dodge  v. 
Pond,  23  N.  Y.  69. 

The  respondent,  a  legatee  for  life  in  the 
rents,  etc.,  of  certain  property  devised  by 
the  will  of  appellant's  testator  to  his  ex- 
ecutors in  trust,  applied  before  a  year  had 
expired  to  be  allowed  to  receive  such  por- 
tion of  her  legacy  as  was  necessary  for 
her  support.  A  bond  was  tendered  by  the 
petitioners  conditioned  that  she  should  re- 
fund such  portion  of  the  moneys  paid  her 
"as  may  be  necessary  to  enable  the  exec- 
utors to  pay  and  discharge  the  debts  of  the 
testator,  and  legacies  having  priority  to 
hers."  Upon  appeal  from  an  order  made 
by  the  surrogate  directing  the  payment  of 
a  portion  of  the  legacy, — Held,  that  in  order 
to  give  jurisdiction  it  must  appear  that 
there  is  a  surplus  of  assets,  ana  that  as 
no  proof  on  this  point  appeared  to  have  been 
presented  to  the  surrogate,  the  order  was 
unauthorized.  Moreover,  the  bond  should 
have  been  conditioned  for  the  refunding  of 
the  money  whenever  required,  and  not  sim- 
ply, if  necessary,  for  the  repayment  of  debts 
and  prior  legacies.  Barnes  v.  Barnes,  13 
Hun  233. 

Where  an  order  was  granted  by  the  sur- 
rogate directing  the  payment  of  a  legacy 
and  the  executors  resisted  payment  on  the 
ground  that  proceedings  in  lunacy  were 
pending  againnt  the  legatee,  it  appeared 
that  a  verdict  of  sanity  had  been  rendered 
in  such  proceedings,  but  the  inquisition  had 
not  been  confirmed.  General  Term  affirmed 
the  order. — Held,  that  a  payment  under  said 
order  would  be  valid.  Re  Estate  of  Halsey, 
17  Week.  Dig.  241,  Ct  of  App.,  affi'g  16 
Week.  Dig.  437. 

A  petition  to  compel  an  executor  to  pay 
legacies  will  be  denied  without  prejudice 
to  an  action  or  an  accounting,  where  it 
appears  that  there  is  not  sufficient  money 
to  pay  the  legacies  without  resorting  to 
proceeds  of  realty  which  testator  directed 
to  be  sold  for  certain  purposes.  In  re 
Storm's  Estate,  28  X.  Y.  Supp.  394,  Coffin, 
Surr. 

Effect  of  other  proceedings.— The  sur- 
rogate may  order  an  administrator  to  pay 
a  legacy,  though  an  action  by  the  admin- 
istrator is  pending  in  the  supreme  court 
for  a  construction  of  the  will,  where  it  ap- 
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whether  the  petitioner's  claim  is  valid  and 
legal.  Re  Peterson's  Estate,  62  Misc.  161; 
116  N.  Y.  Supp.  286. 

One  claiming  the  entire  residuary  estate 
as  mesne  assignee  of  the  sole  heir  and  of  his 
executor  cannot  maintain  proceedings  to  com- 
pel the  administratrix  of  decedent  to  execute 
to  the  assignee  an  assignment  of  the  residu- 
ary estate.  Re  Wood's  Estate,  38  Misc.  64; 
76  N.  Y.  Supp.  967. 

Where,  on  petition  by  a  creditor,  under  § 
2722,  to  compel  executors  to  pay  a  claim,  an 
issue  is  raised  by  their  answer  as  to  pos- 
session of  funds  applicable  to  such  payment, 
and  the  surrogate  renders  a  decree  for  pay- 
ment, without  making  findings  of  facts  as 
required  by  section  2545,  and  without  proof 
being  given  on  the  hearing,  so  far  as  ap- 
pears from  the  record,  though  the  decree  re- 
cites that  the  fact  of  such  possession  was 
proved  to  the  surrogate's  satisfaction,  the  de- 
cree will  be  reversed.  Re  Sherwood's  Es- 
tate, 75  App.  Div.  342;  78  N.  Y.  Supp.  186. 
The  surrogate  is  not  ousted  of  jurisdic- 
tion to  decree  a  partial  payment  of  claims, 
when  all  the  claims  presented  pursuant  to 
the  notice  to  present  claims  are  of  equal  dig- 
nity, and  the  time  limited  by  the  notice  has 
expired,  and  none  of  the  claims  are  disputed 
by  the  administrators,  and  they  believe  that 
very  few  claims  have  failed  to  be  presented, 
and  there  is  a  fund  applicable  to  their  pay- 
ment, notwithstanding  the  estate  is  insolv- 
ent, and  there  has  been  no  judicial  settle- 
ment of  the  administrators'  accounts.  Re 
Miner's  Estate,  39  Misc.  605 ;  80  N.  Y.  Supp. 
643. 

Where  a  decree  upon  an  accounting  of  an 
administratrix  found  that  a  certain  claim 
was  allowed  and  that  its  amount  had  been 
paid,  an  application  cannot  be  maintained 
thereafter  under  §  2722,  for  the  payment  of 
such  claim.  Matter  of  Murphy,  59  Misc. 
131 ;    112  N.  Y.  Supp.  220. 

§  2722,  requiring  the  surrogate  to  dis- 
miss the  petition  on  the  filing  of  an  an- 
swer setting  forth  facts  rendering  the  valid- 
ity or  legality  of  the  claim  doubtful,  and 
denying  the  same,  is  intended  to  require  the 
litigation  of  such  issues  before  a  court  hav- 
ing general  law  or  equity  powers ;  and  a  dis- 
missal without  allowing  a  petitioner  to  re- 
ply is  not  error.  Langoon's  Estate,  92  Hun 
478;  36  N.  Y.  Supp.  1074;  and  see  Mc- 
Clouth's  Estate,  9  Misc.  385;  30  N.  Y.  Supp. 
274,  Surr.  Ct. 

Upon  appeal  from  an  order  of  the  surro- 
gate's court  denying  an  application  by  an 
assignee  of  a  legacy  to  compel  executors  to 
pay  the  same,  the  appellate  court  cannot 
pass  on  the  question  of  the  surrogate's  pow- 
er, under  §  2722,  to  grant  such  relief  to  an 
assignee,  unless  it  is  made  to  appear  in  the 
order  or  decree  that  the  denial  was  upon 
the  ground  of  want  of  power.  Matter  of 
Whittal,  25  App.  Div.  624;  49  N.  Y.  Supp. 
282. 

Executors  were  ordered  to  invest  a  leg- 
acy, and  pay  the  income  to  the  legatee,  un- 
til he  reached  the  age  of  25,  when  the  leg- 
acy was  to  be  paid;   and  they  kept  it  in- 


vested in  real -estate  mortgages,  paying  the 
income  to  the  legatee  until  he  reached  said 
age,  but  without  accounting,  and  without  a 
decree  setting  the  fund  apart  to  be  held  by 
them  as  trustees,  and  discharging  them  as 
executors  from  further  control  over  it. 
Held,  that  they  still  held  the  funds  as  ex- 
ecutors, and  hence  the  legatee  could  secure 
relief,  under  §  2722.  Matter  of  Underhill, 
35  App.  Div.  434;  54  N.  Y.  Supp.  967. 

£  2722,  providing  for  the  payment  of  leg- 
acies bv  an  executor,  is  not  applicable  to 
a  petition  to  compel  an  executor  of  a  de- 
ceased executor  to  pay  moneys  in  his  hands, 
belonging  to  the  original  testator's  estate, 
to  a  sole  legatee,  where  there  is  a  surviv- 
ing executor.  Re  Trask's  Estate,  49  N.  Y. 
Supp.  825,  Surr.  Ct. 

The  power  vested  in  the  surrogate  by  § 
2481,  subd.  6,  to  vacate  or  modify  the  de- 
cree or  order  of  his  court,  or  grant  a  new 
trial,  for  fraud  or  newly  discovered  evi- 
dence is  independent  of  the  right  of  appeal, 
and  may  be  exercised  to  modify  an  order 
assessing  a  transfer  tax  for  an  error  in  fact 
after  the  time  prescribed  by  §  13  (now  § 
232)  has  expired.  Morgan  v.  Cowie,  49  App. 
Div.  612;  63  N.  Y.  Supp.  608. 

Where  a  judgment  against  an  adminis- 
tratrix in  the  city  court  was  void  because 
the  record  failed  to  show  service  of  process 
on  her,  and  a  petition  to  compel  her  to  pay 
it  in  the  surrogate  court  did  not  allege 
service  of  process  on  her  in  the  original  ac- 
tion, an  order  of  the  surrogate  directing 
payment  of  the  judgment  was  erroneous. 
Matter  of  Scharmann,  49  App.  Div.  278;  63 
N.  Y.  Supp.  267. 

Proceedings  under  §§  2717  and  2743  can- 
not be  consolidated.  Ashley  v.  Lamb,  20 
State  Rep.  808,  rev'g  17  State  Rep.  889; 
15  Civ.  Proc  211. 

§§  2718  and  2806  have  essentially  the 
same  purpose.  They  establish  modes  of  pro- 
cedure whereby  a  beneficiary  under  a  will 
may  obtain  prompt  relief,  where  it  is  plain 
that  the  rights  of  other  persons  cannot  be 
thereby  prejudiced;  while,  on  the  other 
hand,  where  the  grant  of  such  relief  may 
prove  prejudicial  to  others,  the  latter  are 
required  to  be  allowed  an  opportunity  to 
be  heard.  Beekman  v.  Vanderveer,  3  Dem. 
221,  Rollins,  Surr. 

The  section  makes  no  provisions  for  the 
payment  of  a  part  of  a  legacy,  except  where 
there  are  not  sufficient  funds  to  pay  all,  and 
there  has  to  be  an  abatement  of  legacies. 
In  such  case,  the  decree  may  direct  pay- 
ment of  the  proportional  part,  if  the  facts 
are  agreed  upon;  but,  where  they  are  in 
dispute,  they  can  only  be  ascertained  on  an 
accounting,  which  cannot  be  had  in  a  pro- 
ceeding under  this  section.  Matter  of  Mans- 
field, 58  State  Rep.  523;  7  Misc.  383;  28 
N.  Y.  Supp.  394,  Surr.  Ct. 

The  general  guardian  of  an  infant  leg- 
atee is  not  "a  person  entitled  to"  the  leg- 
acy, within  the  meaning  of  the  section. 
The  section  makes  no  provision  for  the  ap- 
plication of  the  legacy  or  a  part  thereof  for 
the  support  or  education  of  infants.    Mat- 
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ter  of  Paton,  7  Misc.  377;  58  State  Rep. 
510;  28  N.  Y.  Supp.  160,  Coffin,  Surr. 

The  petition  showed  that  the  infants  are 
legatees  under  a  will  probated  over  a  year 
ago  to  the  extent  of  $4,000  each;  that  they 
have  no  other  property  or  means  of  sup- 
port; that  their  father  has  no  property  or 
income  except  from  his  daily  labor  and  is 
unable  to  support  them;  that  about  six 
months  previously  the  executor  paid  on  ac- 
count of  the  legacy  to  the  infant  Marguerite, 
by  direction  of  the  surrogate,  the  sum  of 
$1,000,  and  asked  for  the  payment  of  fur- 
ther sums  by  the  executor  to  the  guardian 
and  that  she  may  be  authorized  to  apply 
the  same  to  the  support  of  said  infants. 
The  answer  of  the  executor  admitted  that 
there  were  funds  on  hand  sufficient  to  pay 
an  amount  specified  to  each  without  dimin- 
ishing the  fund  requisite  to  pay  debts,  ex- 
penses, and  legacies  entitled  to  priority,  and 
a  like  proportionate  part  of  all  legacies  and 
distributive  shares.  Held,  that  the  applica- 
tion was  not  one  which  could  be  granted  un- 
der §  2722,  and  should  be  dismissed,  with- 
out prejudice  to  a  proceeding  for  an  ac- 
counting by  the  executor.     lb. 

What  debts.— The  surrogate  cannot  or- 
der the  payment  of  a  claim  created  by  the 
executor.  His  jurisdiction  is  only  as  to 
claims  against  deceased.  Bulkley  v.  Staats, 
4  Bedf.  524,  Coffin,  Surr. 

The  term  "creditor"  is  confined  to  those 
persons  to  whom  the  deceased  was  indebted 
during  his  lifetime,  and  the  remedy  thereby 
provided  is  not  available  to  a  person  recov- 
ering a  judgment  for  costs  in  an  action 
brought  by  the  executors  or  administrators. 
Hall  v.  Dusenbury,  38  Hun  125,  affi'g  4  Dem. 
181. 

The  claim  of  a  creditor  of  decedent's  es- 
tate, which,  under  §  2722,  the  executor  may 
be  directed  by  the  surrogate  to  pay,  is  a 
liquidated  claim  undisputed;  and  the  liqui- 
dation can  be  only  on  an  accounting  not 
of  the  acts  of  the  executor,  but  of  deceased, 
which  can  be  made  by  the  surrogate  only 
on  consent  of  the  parties  as  provided  by  § 
1822.  Walker's  Estate,  70  App.  Div.  263; 
74  N.  Y.  Supp.  971. 

The  surrogate  may  order  the  payment  of 
the  claim,  if  it  is  an  undisputed,  estab- 
lished claim,  but  mere  lapse  of  time  after 
presentation  does  not  make  it  undisputed 
and  established,  since  the  executor  may  dis- 
pute it  in  the  proceeding,  and  when  prop- 
erly disputed  the  surrogate's  court  is  with- 
out jurisdiction  to  determine  the  merits  of 
the  claim.  Matter  of  Clause,  16  App.  Div. 
34;  44  N.  Y.  Supp.  805.  Matter  of  Pier  son, 
19  App.  Div.  478;  46  N.  Y.  Supp.  557. 

An  order  will  not  be  made,  directing  the 
temporary  administrator  to  make  a  payment 
to  defray  the  expenses  of  a  commission  to 
take  the  testimony  of  the  subscribing  wit- 
nesses to  a  will,  probate  of  which  is  con- 
tested. Matter' of  Marcellin,  25  Misc.  260; 
56  N.  Y.  Supp.  425,  Surr.  Ct. 

A  creditor  of  the  estate  who  has  presented 
his  claim,  may  procure  a  decree  opening  the 
final  settlement  of  the  account  of  the  ad- 


ministrator, obtained  without  notice  to  the 
creditor,  and  thereupon  proceed  against  the 
administrator  without  making  the  benefici- 
aries of  the  estate  parties,  though  they  have 
received  their  shares.  Matter  of  Gall,  47 
App.  Div.  490;  62  N.  Y.  Supp.  420. 

The  attorneys  for  a  defendant  who  has  re- 
covered a  judgment  for  costs  against  an  ad- 
ministrator, in  an  action  brought  by  the 
latter,  even  though  conceded  to  have  an 
equitable  lien  thereon  by  reason  of  their  pro- 
fessional services  rendered  in  recovering  the 
same,  have  no  standing,  as  "creditors,"  under 
§  2717,  providing  for  a  summary  applica- 
tion for  payment  of  the  debts,  etc., — the 
term  "creditor,"  as  used  in  that  section,  ap- 
plying only  to  persons  to  whom  the  dece- 
dent was  indebted  in  his  lifetime.     lb. 

Judgment  against  a  surviving  partner  does 
not  bind  the  real  estate  of  the  deceased  part- 
ner. A  surrogate  has  no  power  to  direct 
payment  of  such  a  judgment.  Bennett  v. 
Crain,  4  State  Rep.  158. 

Before  a  creditor  of  a  firm,  one  of  the 
partners  in  which  is  deceased,  can  compel 
the  payment  of  his  claim  out  of  the  estate 
of  the  deceased  partner,  he  must  recover 
judgment  against  the  surviving  partner,  and 
show  a  failure  to  collect  the  judgment  on 
execution.  Dubois'  Case,  3  Abb.  177,  Brad- 
ford, Surr.    8ee  §  578. 

Where  services  are  rendered  to  a  person 
under  contract  on  his  part  to  make  com- 
pensation therefor  by  will,  and  he  dies  with- 
out making  any  testamentary  provision  for 
payment,  the  person  rendering  the  services 
stands  as  a  creditor  of  the  estate,  and  is 
entitled  to  recover  of  the  representatives 
of  the  deceased  the  value  of  the  services. 
The  fact  that  the  promisor  died  insolvent 
does  not  affect  the  Question  as  to  the  amount 
of  recovery  in  such  an  action.  Collier  v. 
Rutledge,  136  N.  Y.  621. 

Money  paid  into  N.  Y.  city  treasury  by 
the  public  administrator  may  be  obtained 
by  any  one  entitled  thereto,  whether  as  as- 
signee or  otherwise,  by  means  of  a  petition 
under  §  2717.  Matter  of  Conway,  5  Dem. 
290,  Rollins,  Surr. 

In  partition  a  referee  was  directed  to  pay 
moneys  in  his  hands,  proceeds  of  sale,  to 
the  county  treasurer,  for  unknown  heirs. 
He  died  without  paying  over,  and  after- 
wards persons  interested  therein  filed  a  pe- 
tition m  such  action  against  his  executor, 
seeking  payment  of  the  money.  It  appeared 
from  the  testimony  of  petitioners  that  the 
referee  had  converted  the  money  to  his  own 
use,  and  that  it  had  passed  into  and  be- 
come a  part  of  the  estate.  Held,  petitioners 
being  unable  to  ear-mark  the  money  in 
question,  that  the  proceeding  against  the 
executor  by  petition  instead  of  action  was 
improper,  but  that  the  executor,  having 
submitted  to  the  jurisdiction  below,  could 
not  raise  such  objection  on  appeal.  Brown 
v.  King,  17  N.  Y.  Supp.  678. 

A  petition  to  compel  executors  to  ac- 
count, and  to  pay  petitioner's  claim  for 
legal  services  against  the  estate,  alleged 
that  the  claim  had  been  presented,  and  was 
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never  rejected,  and  is  a  liquidated  and  un- 
disputed debt  against  the  estate.  The  exec- 
utors denied  that  petitioner  did  any  work 
of  the  value  stated,  or  that  the  claim  was 
admitted  by  them,  and  alleged  that  it  was 
duly  rejected  by  them.  Petitioner  filed  an 
affidavit  in  reply,  stating  that  he  had  re- 
quested one  of  the  executors  to  give  him  a 
check  for  the  amount  of  the  claim,  and 
that  such  executor  stated  that  in  his  opin- 
ion the  bill  was  too  large.  Held,  that  such 
petition,  answer,  and  affidavit  did  not  jus- 
tify the  conclusion  that  the  claim  by  ac- 
quiescence of  the  executors  had  become  a 
liquidated  and  undisputed  debt.  In  re  Ste- 
venson's Estate,  28  N.  Y.  Supp.  362. 

To  whom  paid. — The  language  of  the 
section  does  not  limit  its  operation  to  orig- 
inal creditors,  and  an  assignee  of  a  claim 
is  entitled  to  proceed  thereunder.  Matter 
of  Moderno,  63  Hun  261;  22  Civ.  Proc  72; 
43  State  Rep.  371;  28  Abb.  N.  G.  57;  17  N. 
Y.  Supp.  781.  Contra,  Peyser  v.  Wendt,  2 
Dem.  221. 

Statute  of  limitations.  —  The  petition 
must  be  filed  within  the  time  in  which  ac- 
tions of  a  similar  character  are  required  to 
be  commenced  in  courts  of  common  law  or 
equity.  Cole  v.  Terpenning,  25  Hun  482; 
House  v.  Agate,  3  Redf .  307,  Coffin,  Suit. 

Demand  is  not  necessary  to  set  the  stat- 
ute running.  The  fact  that  on  such  a  peti- 
tion executors  proceed  to  an  accounting 
where  no  assets  had  come  to  their  hands 
within  six  years,  and  the  right  to  the  claim 
arose  over  twenty  years  previously, — Held, 
not  a  waiver  of  the  limitation.  House  v. 
Agate. 

The  petition.  —  A  surrogate  has  power 
upon  petition  by  a  creditor  to  direct  pay- 
ment of  his  debts,  but  he  cannot  pass  upon 
disputed  claims,  and  therefore  the  petitioner 
is  neither  required  to  state  the  facts  which 
go  to  make  out  his  debts,  nor,  if  stated, 
would  he  be  permitted  to  establish  them. 
The  surrogate  acquires  jurisdiction  by  the 
presentation  of  a  petition  by  a  creditor,  ask- 
ing for  payment  of  his  debt,  and  that  the 
executor  may  be  cited  to  show  cause  why  a 
decree  to  that  effect  should  not  be  made,  and 
the  citation  brings  in  the  executor,  not  to 
plead  or  respond  to  the  petition,  but  by  a 
verified  answer  to  set  forth  affirmatively 
facta,  if  he  has  any,  which  show  that  it  is 
doubtful  whether  the  petitioner's  claim  is 
valid  and  legal,  and  also  denying  its  valid- 
ity or  legality  absolutely  or  upon  informa- 
tion and  belief;  both  these  conditions  must 
concur.  Lambert  v.  Craft,  08  N.  Y.  342;  7 
Civ.   Prcc  364. 

The  petition  should  not  pray  for  an  in- 
termediate account  by  the  executor  under 
L2723,  subd.  3.  After  the  executor  has 
ed  an  answer,  the  surrogate  of  his  own 
motion  may  require  him  to  render  an  inter- 
mediate account,  but  no  decree  can  be  en- 
tered thereon.  Baylis  v.  Swartwout,  4  Redf. 
395,  Coffin,  Surr. 

It  must  show  that  there  is  money  or 
other  personal  property  of  the  estate  appli- 
cable to  the  satisfaction  of  the  petitioner's 


claim,  and  which  may  be  so  applied  with- 
out injuriously  affecting  the  rights  of  oth- 
ers,    lb. 

An  affidavit  which  fully  states  the  facts, 
filed  with  a  notice  of  a  motion  to  require 
the  administrator  to  pay  a  legacy,  is  a 
sufficient  "petition"  to  authorize  a  citation, 
as  prescribed  by  §§  2717,  2718,  prescribing 
the  procedure  to  compel  payment  of  legacies. 
In  re  Dunscomb's  Will,  10  N.  Y.  Supp.  247; 
32  State  Rep.  333. 

A  legatee  may  combine  in  one  petition  an 
application  to  obtain  the  payment  of  his 
legacy  or  a  distributive  share  of  the  estate, 
with  an  application  to  compel  a  settlement 
of  the  accounts  of  the  executor.  Matter  of 
Macaulay,  27  Hun  577,  affi'd  94  N.  Y.  574. 

Where  the  petition  alleges  the  existence  of 
a  fund,  it  is  ordinarily  sufficient;  but  if  it 
also  shows  that  the  executor  alleges  that 
there  is  a  suit  pending  in  regard  to  said 
fund,  the  necessary  facts  cannot  be  said  to 
be  proven  to  the  satisfaction  of  the  surro- 
gate, and  the  dismissal  of  the  petition  must 
be  decreed.  Baylis  v.  Swartwout,  4  Redf. 
395,  Coffin,  Surr. 

Citation. — Upon  an  application  for  an 
order  directing  a  temporary  administrator 
to  pay  to  the  applicant  a  sum  of  money 
on  account  of  a  legacy  or  distributive  share 
to  which  he  is  entitled,  a  citation  is  prop- 
erly addressed  to  and  served  upon  the  ad- 
ministrator alone.  Rank  v.  Camp,  3  Dem. 
278,  Rollins,  Surr. 

It  seems,  that  payment  to  an  alleged  as- 
signee should  not  be  directed  without  previ- 
ous citation  of  the  assignor.  Peyser  v. 
Wendt,  2  Dem.  221,  Rollins,  Surr. 

Testator  directed  the  executors  to  invest 
a  sum,  and  pay  the  income  to  his  wife,  dur- 
ing her  life  or  widowhood.  This  provision, 
which  was  declared  to  be  in  lieu  of  dower, 
was  accepted  by  the  widow,,  who  for  a  time 
received  interest  upon  the  amount  men- 
tioned; but  no  sum  was  ever  invested  as 
required.  She  having  filed  a  petition  with 
the  surrogate,  alleging  that  the  value  of  the 
estate  had  depreciated  far  below  its  ap- 
praised and  estimated  value,  and  praying 
that  the  executors  be  directed  to  pay  to  her 
an  amount  equal  to  her  dower  interest,  as 
a  purchaser  for  value,  it  appeared  that  there 
were  several  alleged  creditors  of  the  estate, 
whose  aggregate  claims  exceeded  the  esti- 
mated value  of  the  latter,  and  none  of  whom 
had  been  cited.  Held,  that,  whether  the 
testamentary  provision  in  petitioner's  favor 
called  into  exercise  the  functions  of  the  ex- 
ecutors as  such,  or  as  trustees,  those  claim- 
ing as  creditors  must  be  brought  in  as 
parties,  unless  petitioner  chose  to  discon- 
tinue and  institute  a  proceeding  for  the  ju- 
dicial settlement  of  the  executors'  account. 
Beekman  v.  Yanderveer,  3  Dem.  221,  Rollins, 
Surr. 

Although,  under  §  2722,  when  a  petition 
is  presented  in  the  surrogate's  court  for  a 
decree  directing  an  administrator  to  pay  a 
petitioner's  claim,  a  citation  should  be 
served  upon  the  administrator  to  show  cause 
why  the  decree  should  not  be  made,  yet,  if 
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to  an  equitable  proceeding,  so  that  the  10- 
year  statute  of  limitations  applies  instead 
of  the  six-year  statute,  is  untenable.    Re 


Campbell's   Estate,   06   App.   Div.   561;    89 
N.  Y.  8upp.  669. 


§  2725.     [Am'd,  1893,  1911.]    Intermediate  accounting. 

An  executor  or  administrator  at  any  time,  may,  voluntarily,  file  in  the  sur- 
rogate's office  an  intermediate  account,  and  the  vouchers  in  support  of  the  same. 
In  teither  of  the  following  cases,  the  surrogate  may,  in  his  discretion,  make  an 
order,  requiring  an  executor  or  administrator  to  render  an. intermediate  account: 

1.  Where  an  application  for  an  order,  permitting  an  execution  to  issue  on  a 
judgment  against  the  executor  or  administrator,  has  been  made  by  the  judgment- 
creditor,  as  prescribed  in  section  eighteen  hundred  and  twenty-six  of  this  act 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judgment -creditor, 
praying  for  a  decree,  granting  leave  to  issue  an  execution  on  a  judgment  rendered 
against  the  decedent  in  his  lifetime  as  prescribed  in  section  thirteen  hundred  and 
eighty-one  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  creditor,  or  person 
entitled  to  a  legacy,  or  other  pecuniary  provision,  or  a  distributive  share,  or  of  the 
attorney-general,  praying  for  a  decree  directing  payment  thereof,  a9  prescribed  in 
section  twenty-seven  hundred  and  twenty-two  of  this  act 

4.  Where  eighteen  months  have  elapsed  since  letters  were  issued,  and  no  special 
proceeding,  on  a  petition  for  a  judicial  settlement,  of  the  executor's  or  adminis- 
trator's account,  is  pending. 

Am'd  L.  1893,  c.  686.  Former  §§  2722,  2723,  consolidated.  Replaced  section  on  ac- 
counting by  a  temporary  administrator.  Am'd  L.  1911,  c.  436.  The  amendment  of  1911 
inserted  the  words  "or  of  the  attorney-general"  in  the  third  subdivision. 


Where,  on  application  for  leave  to  is- 
sue execution  on  a  judgment  against  an 
administrator,  it  appears  that  the  fund 
held  by  the  administrator  consists  of  a 
part  of  the  proceeds  of  a  judgment  against 
the  government  in  favor  of  the  decedent, 
based  on  a  French  spoliation  claim,  and  the 
affidavit  of  the  administrator  expressly 
avers  that  there  is  not  property  in  his 
hands  applicable  to  the  judgment,  the 
court  should  direct  an  accounting  under  § 
2725,  subd.  1.  Re  Warren,  105  App.  Div. 
582;   94  N.  Y.  Supp.  286. 

A  widow  of  testator,  who  is  given  a  life 
estate  in  her  husband's  property  in  lieu  of 
dower,  is  entitled  to  petition  for  an  inter- 
mediate accounting  by  the  executor,  under 
§  2725,  subd.  3.  Re  Tisdale,  110  App.  Div. 
857;  97  N.  Y.  Supp.  494. 

Testator's  daughter  could  not  require  an 
account  of  the  executor  of  her  father's  es- 
tate, unless  she  was  given  a  legacy  or  oth- 
er pecuniary  interest  by  the  will.  Re 
Steiner's  Estate,  134  App.  Div.  162;  118 
N.  Y.  Supp.  833. 

Action  of  the  surrogate,  under  subd.  4, 
is  a  special  proceeding,  and  therefore  sub- 
ject to  the  statute  of  limitations.  Hale's 
Estate,  6  App.  Div.  411;  39  N.  Y.  Supp. 
57/. 

The  surrogate  who  granted  administra- 
tion has  jurisdiction  to  require  an  account 
of  administrator.  Seymour  v.  Seymour,  4 
Johns.  Ch.  409. 

And  his  power  extends  to  executors. 
Foster  v.   Wilber,   1   Paige  537. 

The  surrogate  granting  letters  has  con- 
current jurisdiction  with  the  court  of  chan- 
cery to  require  an  account     The  pendency 


of  a  suit  in  chancery  by  one  creditor,  for  an 
account,  if  it  has  not  proceeded  to  a  de- 
cree is  no  bar  to  such  a  proceeding  before 
the  surrogate  by  another  creditor.  Rogers 
v.  King,  8  Paige  210. 

Where  eighteen  months  have  elapsed 
since  letters  testamentary  or  of  administra- 
tion or  guardianship  have  been  issued,  or  an 
order  appointing  a  testamentary  or  other 
trustee  has  been  made,  and  no  special  pro- 
ceeding upon  a  petition  for  the  judicial 
settlement  of  the  account  Oi  such  officer  is 
pending,  the  surrogate  may,  of  his  motion, 
require  such  officer  to  render  an  account  of 
his  proceedings;  and  upon  the  filing  of  such 
an  account  he  may  compel  the  accounting 
party  to  submit  to  an  examination  the  same 
as  if  objections  to  the  account  had  been  filed 
and  the  account  contested.  Such  an  ac- 
counting would  it  seems,  however,  be  an  in- 
termediate accounting,  as  the  surrogate  can- 
not, on  his  own  motion,  compel  a  judicial, 
that  is,  a  final  settlement  of  the  accounts. 
Anon.,  14  Civ.  Proc.  38;  14  State  Rep.  490, 
Ransom,  Suit. 

The  surrogate  may  punish  such  officer 
for  failure  to  obey  his  decree  to  account, 
etc.,  as  for  a  contempt,  or  remove  him,  or 
both.  He  has  power  to  appoint  referees  to 
take  and  report  the  evidence  upon  the  facts, 
lb. 

Where  more  than  eighteen  months  have 
elapsed  since  a  testator's  death,  and  his 
executors  have  filed  no  accounting,  an  ac- 
count may  be  required  in  order  to  disclose 
the  state  of  the  funds,  notwithstanding 
there  is  no  party  entitled  to  present  pay- 
ment. Estate  of  Lawrence,  15  Civ.  Proc 
54,  Ransom,  Surr. 
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Under  §§  2724,  2726,  and  2727,  a  sur- 
rogate must,  upon  the  petition  of  a  credit- 
or, make  an  order  directing  an  account 
unless  good  cause  to  the  contrary  be  shown. 
If  the  claim  has  been  in  dispute,  this  af- 
fords no  ground  for  denying  the  applica- 
tion. Matter  of  Callahan,  66  Hun  118; 
20  N.  Y.  Supp.  824. 

Where  administrators  are  also  intestate's 
next  of  kin,  a  receiver  appointed  in  sup- 
plementary proceedings  against  one  of  the 
administrators  may  compel  an  accounting, 
and  object  to  improper  disbursements.  In 
re  Barney's  Estate,  26  N.  Y.  Supp.  892,  Cole- 
man, Suit. 

An  accounting  commenced  on  the  surro- 
gate's motion  is  an  intermediate  accounting, 
and  must  be  in  such  shape  that  it  may 
be  settled  under  §  2729.  Matter  of  Dwight, 
2  GonnoL  180,  Ransom,  Surr. 

An  application  was  made  for  leave  to  is- 
sue execution  against  the  administratrix  of 
the  estate  of  a  decedent  upon  a  judgment 
recovered  against  her  as  such  administra- 
trix. The  petition  did  not  disclose  the  ex- 
tent of  the  assets  of  the  decedent,  their 
suinciency  or  otherwise  to  satisfy  claims 
having  an  equal  or  prior  right  to  payment, 
or  whether  such  claims  existed.  Held,  that 
information  as  to  these  points  was  necessary 
to  enable  the  surrogate  to  decide  whether 
to  authorize  the  issuance  of  an  execution, 
and  that  for  that  end  the  administratrix 
should  file  an  intermediate  account.  Estate 
of  Dougherty,  15  State  Rep.  743,  Ransom, 
Surr. 

Certain  objections  to  an  intermediate  ac- 
count of  an  administratrix  having  been 
filed,  an  application  was  made  for  the  ap- 
pointment of  a  referee  to  pass  upon  the  ac- 
count and  objections.  This  application  was 
opposed  by  the  administratrix  because  near- 
ly a  year  had  elapsed  since  the  issuance  of 
letters  to  her,  and  at  the  expiration  of  that 
period  she  could  be  compelled  to  render  a 
final  account,  and  the  granting  of  the  ap- 
plication would  involve  needless  expense  to 
the  estate.  Held,  sufficient  ground  for  the 
suspension  of  the  motion  until  the  expira- 
tion of  the  year.  Estate  of  Liesel,  18  State 
Rep.  392,  Ransom,  Surr. 

Where  an  administratrix  on  an  applica- 
tion for  an  order  to  account  denies  the  re- 
ceipt of  assets,  such  order  will  not  be  made 
unless  some  property  is  specified;  but  the 
administratrix  may  be  compelled  to  submit 
to  examination.  Estate  of  Beams,  5  Law 
Bull.  48,  Rollins,  Surr. 

If  an  executor  cited  under  §§  2717,  2718 
files  a  petition  that  his  account  may  be 
judicially  settled,  it  does  not  effect  a  con- 
solidation of  the  two  proceedings  under  § 
2728.  The  surrogate  may,  however,  of  his 
own  motion  make  an  order  requiring  the 
executor  to  render  an  intermediate  account 
under  §  2723.  Bay  lis  v.  Swartwout,  4  Redf. 
395,  Coffin.  Surr. 


Where  a  compulsory  intermediate  ac- 
count is  filed  the  petitioner  is  not  obliged  to 
abide  the  result  or  to  apply  for  a  judicial 
settlement  under  §  2724.  The  surrogate 
may,  in  every  case  where  authority  is  given 
him  to  require  an  account,  test  its  accuracy, 
and  refer  it  under  8  2546;  it  is  his  duty  to 
permit  any  person  interested  to  call  his  at- 
tention to  any  inaccuracies,  and  the  filing  of 
objections  is  the  best  method  of  doing  so. 
Estate  of  Scofield,  3  Law  Bull.  37,  Calvin, 
Surr. 

Upon  a  petition  that  an  executor  file  an 
inventory  and  pay  a  legacy,  and  service  of 
a  citation  on  the  executor,  the  surrogate 
has  power  to  examine  and  settle  the  ac- 
count, and  to  decree  distribution  to  the  leg- 
atees; and  under  §  2723,  he  can  order  the 
executor  to  account  towards  the  ascertain- 
ment of  money  or  property  applicable  to  the 
petitioner's  claim.  Matter  of  Macaulay,  27 
Hun  577,  affi'd  94  N.  Y.  574. 

Letters  testamentary  were  issued  in 
April,  1861,  and  the  executors,  in  July  of 
that  year,  filed  an  inventory  of  the  estate; 
but  their  account  was  never  judicially  set- 
tled. M.,  a  legatee,  attained  majority  in 
Feb.  1879,  and  applied  in  April,  1884,  un- 
der §  2723,  for  an  order  compelling  the  exec- 
utors to  file  an  account.  The  latter  pleaded 
the  statute  of  limitations  (8  2723,  subd.  4; 
Id.  §  396,  subd.  1,  and  clause  ad.  fin.). 
Held,  1.  That  the  object  of  the  proceeding 
being  manifestly  to  ascertain  the  petitioner's 
share  in  testator's  estate,  the  same  was  sub- 
ject to  the  limitation  of  an  action  for  a 
legacy.  2.  That  by  §  1819,  the  statute  com- 
mencing to  run  against  such  a  cause  of  ac- 
tion only  when  the  executor's  account  was 
judicially  settled,  petitioner's  remedy  was 
not  barred.  3.  That  petitioner's  delay  in 
instituting  the  special  proceeding  was  not 
such  laches  as  would  justify  a  dismissal. 
Collins  v.  Waydell,  3  Dem.  30;  6  Civ.  Proc. 
85,  Bergen,  Surr. 

Testatrix  having  died  during  the  absence 
abroad  of  the  person  named  in  her  will  as 
executor,  the  legatees  took  possession  of  the 
estate,  paid  all  the  debts,  and  divided  the 
residue  among  themselves,  and  on  the  re- 
turn of  the  executor  they  gave  him  a  re- 
ceipt for  their  shares  of  the  estate.  The 
executor  never  rendered  an  accounting. 
Afterwards  he  brought  suit  on  a  note  held 
by  testatrix  against  one  J.,  in  which  judg- 
ment was  rendered  in  favor  of  J.  and 
against  the  executor  for  costs.  Held,  that 
the  executor  would  be  required  to  render  an 
account  and  to  pay  the  costs.  In  re  Darl- 
ing's Estate,  14  N.  Y.  Supp.  445. 

Reference. — Where  an  executor,  pursu- 
ant to  an  order  of  a  surrogate,  made  un- 
der subd.  4,  files  an  intermediate  account, 
which  is  not  contested,  the  surrogate  has  no 
power  to  appoint,  of  his  own  motion,  a  ref- 
eree to  examine  such  account.  Matter  of 
De  Russy,  37  State  Rep.  646;  20  Civ.  Proc. 
270;   14  N.  Y.  Supp.  177. 
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§  2726.  [Am'd,  1893.]  When  surrogate  may  require  judicial  settlement 
of  account. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from  time  to  time, 
compel  a  judicial  settlement  of  the  account  of  an  executor  or  administrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any  other  reason,  his 
powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an  interest  in 
real  property,  has  been  made,  as  prescribed  in  title  fifth  of  this  chapter,  and  the 
property,  or  a  part  thereof,  has  been  disposed  of  by  him  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the  decedent's  real 
property,  or  the  rents,  profits,  or  proceeds  thereof,  pursuant  to  a  power  contained  in 
the  decedent's  will,  where  one  year  has  elapsed  since  letters  were  issued  to  him. 
The  surrogate's  court  may  compel  a  judicial  settlement  of  the  account  of  a  tem- 
porary administrator  at  any  time.  It  may  also  compel  a  judicial  settlement  of  the 
account  of  a  freeholder,  appointed  to  dispose  of  a  decedent's  real  property,  or  in- 
terest in  real  property,  as  prescribed  in  title  fifth  of  this  chapter,  in  like  manner  as 
where  the  same  has  been  disposed  of  by  the  executor  or  administrator. 

Am'd  L.  1893,  c.  686.     Former  §§  2724,  2725,  consolidated. 


An  executrix  published  a  regular  notice 
for  claimants  to  present  claims  against  the 
estate,  and  after  expiration  of  the  time  set 
therein  paid  the  entire  estate  to  various 
creditors,  leaving  nothing  in  her  hands,  for 
future  distribution,  but  did  not  wind  up 
the  estate  by  an  accounting  and  decree. 
Held,  that  a  creditor  who  failed  to  present 
his  claim  until  some  time  thereafter,  and 
was  unpaid,  had  a  right  under  §  2726,  to 
institute  a  proceeding  for  a  compulsory  ac- 
counting. Re  Gill,  76  N.  E.  274;  183  N.  Y. 
347. 

A  brother  of  an  intestate,  who  resides 
in  a  foreign  country,  can  institute  proceed- 
ings against  the  administrator  for  a  new 
accounting  under  §  2726,  subd.  1,  and  Id. 
§  2727,  where  he  is  the  only  next  of  kin 
of  the  intestate,  and  was  not  cited,  nor 
made  a  party  to  such  settlement.  Re  Kil- 
lan's  Estate,  172  N.  Y.  547;  65  N.  E.  561. 

Where  claimant  presented  a  note  against 
the  estate  of  a  decedent  to  his  administra- 
trix before  it  was  barred  by  limitation,  the 
omission  of  the  administratrix  to  reject  it 
did  not  stay  the  running  of  limitations, 
and,  where  seven  years  and  six  months  from 
the  time  the  note  became  due  expired  with- 
out any  action  thereon,  the  holder  cannot 
compel  the  representatives  of  the  decedent 
to  render  an  account  under  8  2726,  nor  ob- 
tain a  decree  for  payment  of  the  claim  un- 
der section  2722.  Re  Van  Voorhees'  Es- 
tate, 55  Misc.  185;   106  N.  Y.  Supp.  354. 

The  surrogate's  court  has  jurisdiction  to 
finally  settle  the  account  of  an  executor, 
though  the  money  in  his  possession  is  solely 
derived  from  the  sale  of  testator's  lands, 
sold  under  a  power  contained  in  a  will. 
Baldwin  v.  Smith,  3  App.  Div.  350;  38  N. 
Y.  Supp.  299. 

Proceedings  for  the  sale  of  real  estate 
for  the  payment  of  decedent's  debts  were 
prosecuted  to  the  entry  of  a  decree  confirm- 


ing the  sale  and  directing  conveyances.  The 
proceeds  were  not  paid  into  court  for  dis- 
tribution, according  to  the  provisions  of  § 
2786,  et  seq.  Held,  that  under  §  2726,  subd. 
3,  the  administrator  could  be  compelled  to 
account  for  the  proceeds  of  the  sale  under 
the  decree.  Matter  of  Bradley,  25  Misc. 
261;  54  N.  Y.  Supp.  555,  Surr.  Ct. 

In  case  a  year  has  elapsed  since  letters 
were  issued  to  an  executor,  a  surrogate's 
court  has  power  on  its  own  motion,  with  or 
without  a  petition,  to  require  from  the  ex- 
ecutor a  judicial  settlement  of  his  account. 
Matter  of  Stevenson,  77  Hun  203. 

A  surrogate's  court  may,  of  its  own  mo- 
tion, compel  an  executor  to  make  and  file 
his  account  before  "one  year  has  expired 
since  letters  were  issued  to  him"  (§  2726), 
where  successive  letters  testamentary  have 
been  granted  upon  testator's  estate  (§  2593), 
a  co-executor,  since  deceased,  has  received 
letters  years  previously,  and  the  estate  is 
ready  for  final  distribution.  Outhbert  v. 
Jacobson,  2  Dem.  134,  Bergen,  Surr. 

Where  a  person  appointed  administra- 
tor had  personal  knowledge  of  the  existence 
of  a  last  will  and  testament  of  the  deceased, 
and  without  calling  in  the  aid  of  any  court, 
took  upon  himself  to  pronounce  the  will 
null  and  void, — Held,  that  he  thereby  in- 
curred the  hazard  of  administering  the  es- 
tate as  though  the  deceased  had  died  intes- 
tate.   Matter  of  Nesmith,  14  State  Rep.  375. 

It  was  held  under  the  Revised  Statutes 
no  one  can  be  liable  to  account  to  the  next 
of  kin,  as  an  executor  of  his  own  wrong. 
Where  persons  have  received  and  disposed 
of  the  property  of  a  testator,  without  au- 
thority, the  next  of  kin  should  procure  the 
appointment  of  an  administrator  who  may 
recover  the  property.  Muir  v.  Trustee,  etc, 
3  Barb.  c.  477.  See  Brown  v.  Brown,  1 
Id.  189. 

If   an   executor   de   son    tort   afterwards 
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takes  out  letters,  his  responsibility  relates 
back  to  the  death  of  the  testator,  or  to  his 
own  first  act  of  unauthorized  interference. 


Fan-ell's  Estate,  1  Tuck.  110,  Tucker,  Surr.; 
and  see  §  2706. 


§  2727.     [Am'd,  1893,  1901,  1911.]     Citation;  order  to  account  and  pro- 
ceedings thereon. 

A  petition  praying  for  the  judicial  settlement  of  an  account,  and  that  the 
executor  and  administrator  be  cited  to  show  cause  why  he  should  not  render  and 
settle  his  account,  may  be  presented,  in  a  case  prescribed  in  the  last  section,  by  a 
creditor  or  a  person  interested  in  the  estate  or  fund,  including  a  child  born  after 
the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  infant  so  interested;  or 
by  a  surety  in  the  official  bond  of  the  person  required  to  account,  or  the  legal 
representative  of  such  a  surety,  or  by  the  attorney-general,  in  any  case  where  the 
decedent  died  intestate  as  to  any  of  his  estate,  leaving  no  known  heirs  or  next  of 
kin.  On  the  presentation  of  such  a  petition,  a  citation  must  be  issued  accord- 
ingly; except  that  in  a  case  specified  in  subdivision  first  of  the  last  section,  if 
the  petition  is  presented  within  eighteen  months  after  letters  were  issued  to  the 
executor  or  administrator,  the  surrogate  may  entertain  or  decline  to  entertain  it, 
in  his  discretion.  On  the  return  of  a  citation  issued  as  prescribed  in  either  of 
the  foregoing  sections  of  this  article,  if  the  executor  or  administrator  fails  either 
to  appear,  or  to  show  good  cause  to  the  contrary,  or  to  present  in  a  proper  case, 
a  petition  as  prescribed  in  the  next  section,  an  order  must  be  made,  directing  him 
to  account  within  such  a  time,  and  in  such  a  manner  as  the  surrogate  prescribes, 
and  to  attend,  from  time  to  time,  before  the  surrogate,  for  that  purpose.  The 
executor  or  administrator  is  bound  by  such  an  order,  without  service  thereof.  If 
he  disobeys  it  the  surrogate  may  issue  a  warrant  of  attachment  against  him,  and 
his  letters  may  be  revoked,  as  where  a  warrant  of  attachment  issued  to  compel 
the  return  of  an  inventory.  If  it  appears  that  there  is  a  surplus,  distributable  to 
creditors  or  persons  interested,  the  surrogate  may,  at  any  time,  issue  a  supple- 
mental citation,  directed  to  the  persons  who  must  be  cited,  on  the  petition  of  an 
executor  or  administrator  for  a  judicial  settlement  of  his  account,  and  requiring 
them  to  attend  the  accounting.  The  pendency  of  a  proceeding  against  an  execu- 
tor or  administrator  to  compel  him  to  account  does  not  preclude  him  from  present- 
ing a  petition  as  prescribed  in  the  next  section.  If  such  petition  is  presented  at 
or  before  the  return  of  a  citation  in  and  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  the  citation  issued  thereon  need  not*  be  directed  to  petitioner 
in  the  special  proceeding  pending  against  the  executor  or  administrator,  and  the 
two  proceedings  must  be  consolidated.  The  surrogate  may,  in  his  discretion,  and 
on  such  terms  as  may  be  just,  direct  the  consolidation  of  any  two  or  more  of  such 
proceedings  pending  before  him,  and  such  consolidation  does  not  affect  any  power 
of  the  surrogate  which  might  be  exercised  in  either  proceeding. 

Am'd  L.  1893,  c.  686;  L.  1001,  c.  408.  Former  §§  2726,  2727,  2728,  consolidated. 
Am'd  L.  1911,  c.  432.  The  amendment  of  1911  inserted  the  clause  "or  by  the  attorney- 
general,'9  etc. 


General  roles  and  principles. — Where 
claimant  against  an  estate  and  the  execu- 
tors have  consented  that  the  surrogate  de- 
termine the  claim  upon  the  judicial  settle- 
ment of  the  executors'  account  the  claim- 
ant is  a  creditor  of  the  estate  within  § 
2727,  authorizing  creditors,  etc.,  to  petition 
to  compel  executors  to  account  in  the  sur- 
rogate's court.  Clark  v.  Scovill,  191  N.  Y. 
8;  83  N.  E.  659. 

On  final  accounting  of  administratrix, 
there  is  no  law  requiring  illegitimate  rela- 
tives of  the  decedent,  or  persons  holding 
disputed  assignments  of  interests  in  the  es- 
tate, to  be  cited.  Be  Losee's  Estate,  46 
Misc.  363 ;  94  N.  Y.  Supp.  1082. 

On  application  by  testator's  wife's  heir  and 


executrix  under  §  2727,  to  compel  the  exec- 
utor to  account,  it  was  unnecessary  for  the 
surrogate  to  formally  determine  whether  the 
wife  survived  testator,  they  having  died 
from  injuries  received  in  the  same  accident, 
and  a  finding  on  that  question  should  be 
stricken  out;  but  it  was  proper  for  the  sur- 
rogate to  take  evidence  to  satisfy  himself 
that  petitioner's  claim  that  the  wife  sur- 
vived was  probably  well  founded,  enabling 
her  to  maintain  the  proceeding  to  protect 
her  rights.  §§  2727,  2728,  relating  to  set- 
tlement of  executor's  account,  make  no  dis- 
tinction between  the  right  to  institute  pro- 
ceedings for  settlement  and  to  intervene 
therein.  Matter  of  Laffargue,  142  App.  Div. 
426;  126  N.  Y.  Supp.  966. 
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A  proceeding  for  an  accounting  by  an  ad- 
ministratrix having  been  sent  to  a  referee, 
— Held,  that  it  was  proper  that  the  ac- 
count of  the  administrator  be  also  filed  with 
the  referee  and  the  two  proceedings  con- 
solidated under  §  2727.  Matter  of  Smith, 
40  Misc.  331 ;  81  N.  Y.  Supp.  1035. 

An  allegation  of  payment  in  an  answer  to 
a  petition  for  an  accounting  in  a  proceed- 
ing under  §  2727,  does  not  require  a  dis- 
missal of  the  proceeding,  as  a  mere  appear- 
ance of  interest  in  the  estate  is  sufficient 
to  sustain  the  application.  Matter  of  Wil- 
liams, 57  Misc.  537 ;  109  N.  Y.  Supp.  974. 

The  surety  of  an  administrator  was  not 
entitled  to  notice  of  the  proceedings  on  set- 
tling his  principal's  accounts,  commenced  in 
1879.  Matter  of  Bodine,  119  App.  Div.  493; 
104  N.  Y.  Supp.  138. 

An  illegitimate  son  is  not  of  the  next  of 
kin  and  not  a  proper  party  to  an  adminis- 
trator's accounting.  Matter  of  Losee,  119 
App.  Div.  107. 

The  surrogate  has  no  power  to  set  aside 
a  stipulation  in  settlement  of  controversies 
regarding  the  accounts  of  an  executor,  where 
it  appears  that  the  executor,  and  his  wife, 
relying  upon  such  stipulation,  have  ad- 
vanced large  sums  of  money  for  the  benefit 
of  the  estate,  and  they  cannot  be  replaced 
in  their  original  position,  and  where  many 
other  persons  interested  in  the  estate  and 
parties  to  the  stipulation,  do  not  attack  it, 
and  there  is  no  proof  of  fraud  or  improper 
action  on  the  part  of  the  executor.  Mat- 
ter of  Richardson,  118  App.  Div.  164;  103 
N.  Y.  Supp.  22. 

Lapse  of  time  is  not  a  defense  to  an  ex- 
ecutor sued  for  an  accounting.  Matter  of 
Anderson,  122  App.  Div.  453;  106  N.  Y. 
Supp.  818. 

Where  the  administrator  has  never  re- 
pudiated his  trust  or  taken  a  position  hos- 
tile to  the  rights  of  the  petitioner,  the 
lapse  of  sixteen  years  since  the  issuance  of 
letters  will  not  bar  a  proceeding  for  an  ac- 
counting. Matter  of  Williams,  57  Misc. 
537;   109  N.  Y.  Supp.  974. 

The  statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  a  trustee  or  exec- 
utor against  one  otherwise  entitled  to  an  ac- 
counting, until  such  representative  has  by 
some  act  openly  repudiated  his  trust  and 
liability.  Matter  of  Anderson,  122  App. 
Div.  453;  106  N.  Y.  Supp.  818. 

Upon  a  reference  directed  upon  the  filing 
of  objections  to  an  executor's  account,  he 
may  raise  the  objection  that  the  proceeding 
is  barred  by  the  statute  of  limitations,  and 
the  duty  rests  upon  the  referee  to  determine 
whether  or  not  on  all  the  facts  proved  be- 
fore him  the  executor  is  legally  chargeable 
with  any  sum  of  money.  Matter  of  Roths- 
child, 42  Misc.  161;  85  N.  Y.  Supp.  1084. 

In  the  absence  of  any  act  of  an  executor 
repudiating  his  liability  as  trustee,  the  lapse 
of  thirteen  years  and  nine  months  from  the 
time  of  the  issue  of  letters  testamentary  is 
not  a  bar  to  a  proceeding  to  compel  him 
to  account.  Matter  of  Meyer,  181  N.  Y. 
553;   74  N.  E.  1120,  affi'g  98  App.  Div.  7. 

The  same  rule  of  limitation  of  a  cause 


of  action  which  has  not  accrued  within  six 
years  applies  to  a  proceeding  to  compel  an 
executor  to  render  his  account  for  a  judicial 
settlement  as  to  an  action,  but  the  bar  of 
the  statute  affords  no  answer  to  a  proceed- 
ing instituted  in  behalf  of  an  infant.  Mat- 
ter of  Pond,  40  Misc.  66;  81  N.  Y.  Supp. 
249. 

The  supreme  court  will  not  entertain 
jurisdiction  of  an  action  brought  by  an  ex- 
ecutor for  his  accounting,  if  complete  re- 
lief can  be  obtained  in  the  surrogate's  court. 
Matter  of  Smith,  120  App.  Div.  199;  105 
X.  Y.  Supp.  223. 

Where  a  surrogate's  court  has  full  juris- 
diction of  the  controversy,  the  supreme  court 
will  not  entertain  an  action  to  obtain  an 
accounting  by  an  executor  and  testamentary 
trustee.  Meeks  v.  Meeks,  51  Misc.  538;  100 
N.  Y.  Supp.  667. 

When  ordered. — Where  an  executrix  al- 
leges that  she  has  accounted  for  all  moneys 
and  properties  which  have  at  anv  time  come 
into  her  hands  as  executrix  and  the  allega- 
tion is  not  denied,  a  further  accounting  will 
not  be  ordered.  Matter  of  Jenkins,  132  App. 
Div.  339;  117  N.  Y.  Supp.  74. 

On  the  petition  by  a  grandson  of  a  tes- 
tator not  named  in  the  will  that  the  admin- 
istrator c.  t.  a.  be  cited  to  account,  there 
having  been  a  judicial  settlement  of  the  ac- 
count to  which  the  petitioner  was  not  cited, 
he  having  been  cited  on  the  probate  and  ap- 
peared by  special  guardian, — Held,  that  the 
probate  was  conclusive  only  as  to  formal 
validity  of  the  instrument  and  that  the  sur- 
rogate rightly  granted  the  petition  reserv- 
ing all  questions  as  to  the  construction,  va- 
lidity, and  effect  of  the  will,  and  that  the 
petitioner's  standing  could  then  be  deter- 
mined before  an  accounting  was  ordered. 
Matter  of  Hassellbrook,  128  App.  Div.  874; 
113  N.  Y.  Supp.  97. 

The  right  of  the  Italian  consul  to  rep- 
resent alien  minor  next  of  kin  of  a  de- 
ceased Italian  subject  upon  an  accounting 
by  the  administrator  of  the  estate  of  such 
deceased  must  be  recognized.  Matter  of 
Briatow,  63  Misc.  637;  118  N.  Y.  Supp.  686. 

When  an  administrator  has  had  his  ac- 
count finally  settled  before  the  surrogate 
and  has  made  distribution  pursuant  to  the 
surrogate's  decree,  one  who  was  in  fact 
nearer  of  kin  and  entitled  to  the  entire  es- 
tate, but  was  not  cited  upon  the  accounting, 
is  entitled  to  proceed  to  compel  the  admin- 
istrator to  account  and  is  not  compelled  to 
move  to  open  the  decree  in  the  previous 
proceeding.  Matter  of  Killan,  172  N.  Y. 
547. 

An  attorney  who  has  rendered  services  to 
an  administrator  is  not  by  reason  thereof 
a  creditor  of  the  estate  or  a  person  inter- 
ested therein  and  is  not  authorized  to  pe- 
tition in  the  surrogate's  court  for  an 
accounting  in  respect  thereto,  his  claim  be- 
ing against  the  administrator  personally 
and  not  allowable  to  the  administrator  out 
of  the  estate  until  actual  payment.  Matter 
of  Sayles,  57  Misc.  524;  109  N.  Y.  Supp. 
972. 

Where  the  executor  is  sole  surviving  part- 
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ner  of  the  testator,  the  only  forum  in  which 
he  can  have  a  judicial  settlement  of  his  ac- 
count is  in  the  surrogate's  court;  he  can- 
not go  into  the  supreme  court  for  the  set- 
tlement of  his  partnership  accounts,  because 
he  cannot  be  both  plaintiff  and  defendant  in 
the  same  action.  Matter  of  Dummett,  38 
Misc.  477;  77  N.  Y.  Supp.  1118. 

A  non-resident  executrix  of  a  deceased  ex- 
ecutor who  has  failed  to  obey  an  order  re- 
quiring her  to  file  an  account,  will  not  be 
granted  relief  against  a  stipulation  made 
by  her  until  she  obeys  the  order.  Matter  of 
Wade,  38  Misc.  154;  77  N.  Y.  Supp.  163. 

An  executrix  may  be  compelled  to  ac- 
count although  she  is  also  a  life  tenant,  and 
no  other  person  is  entitled  to  a  present 
payment  from  the  fund.  Matter  of  Hunt,  38 
Misc.  30;  76  N.  Y.  Supp.  968. 

The  executors  having  recovered  a  judg- 
ment against  the  party  objecting  to  their 
account,  and  the  judgment  of  affirmance 
thereof  not  being  appealed  from,  though  the 
time  for  appeal  to  the  court  of  appeals  had 
not  expired, — Held,  that  the  judicial  settle- 
ment of  the  account  would  not  be  postponed 
to  enable  the  party  to  review  her  entire 
claim  in  the  surrogate's  court.  Matter  of 
Truslow,  37  Misc.  189;  74  N.  Y.  Supp.  944. 

A  judicial  settlement  of  the  account  of 
an  executor  cannot  be  had  until  the  expira- 
tion of  one  year  after  the  issue  of  letters 
testamentary.  Matter  of  Lansing,  37  Misc. 
177;  74  N.  Y.  Supp.  945. 

Hie  acta  of  an  administrator  with  the 
will  annexed  of  a  testator  dying  in  April, 
1862,  who,  having  sufficient  funds,  neglected 
to  nay  city  taxes  for  1861  and  1862  on  the 
real  estate,  permitted  it  to  be  sold  for  non- 
payment, bid  it  in  and  took  from  the  city 
a  tax  lease  in  his  own  name, — Held,  to  be 
fraud  such  as  entitled  the  descendants  of 
a  devisee  of  the  testator,  on  discovery  there- 
of, to  recover  their  respective  shares  and 
compel  the  widow  of  the  devisee  of  the  ad- 
ministrator with  the  will  annexed  in  pos- 
session, and  claiming  under  a  void  local  law 
under  the  tax  lease  and  by  adverse  pos- 
session, to  '  account.  Kelly  v.  Pratt,  41 
Misc.  31;  83  N.  Y.  Supp.  636. 

The  testator  gave  to  his  wife  the  income 
of  all  his  estate,  both  real  and,  personal, 
"and  as  much  of  the  principal  as  she  thinks 
proper  for  her  support  and  for  the  care 
which  she  shall  give  to  our  son  Chauncey, 
with  the  privilege  to  dispose  of  the  real  es- 
tate if  my  wife  thinks  best  to  do  so,"  and 
upon  her  decease  the  rest,  residue  and  re- 
mainder to  persons  named  in  trust,  to  apply 
the  income  and  as  much  of  the  principal  as 
they  think  best  for  the  support  of  the  son  for 
life,  remainder  over,  appointing  the  wife  ex- 
ecutrix.— Hejd,  that  she  had  no  right  to  di- 
vert the  income  from  the  purposes-  specified 
and  so  resort  to  the  principal,  and  that  the 
residuary  legatee  was  entitled  to  demand  a 
judicial  settlement  of  her  accounts  and  to 
compel  a  specific  statement  of  details.  Mat- 
ter of  Hunt,  84  App.  Div.  159;  82  N.  Y. 
Supp.  538. 

The  executrix  of  the  will  of  her  husband 


who  had  been  an  executor  of  another  estate, 
leaving  a  co-executor,  him  surviving,  has  no 
standing  to  contest  the  validity  of  a  claim 
of  a  petitioner  under  the  earlier  will  who 
calls  upon  her  for  an  accounting  for  the 
funds  of  the  estate  which  came  into  her 
husband's  hands  in  a  proceeding  for  an  ac- 
counting under  the  earlier  will.  Matter  of 
Wood,  70  Misc.  467;  128  N.  Y.  Supp.  1102. 
In  disposing  of  a  petition  to  compel  a 
judicial  settlement  of  the  account  of  an  ex- 
ecutor by  one  claiming  by  representation 
of  the  survivor  of  a  common  disaster  as  a 
person  interested  in  the  estate,  the  surro- 
gate should  not  make  and  incorporate  in 
the  order  granting  the  petition  a  finding  as 
to  survivorship  not  binding  on  those  not 
cited  or  heard  but  taking  evidence  to  satisfy 
himself  may  recite  that  the  petitioner  has 
present  prima  facie  evidence  of  the  sur- 
vivorship. Matter  of  Laffargue,  142  App. 
Div.  426;   126  N.  Y.  Supp.  965. 

An  action  against  an  executor  for  an  ac- 
counting as  to  his  testator's  administration 
of  a  trust  estate  is  barred  by  the  statute 
of  limitations,  when  the  plaintiff's  cause  of 
action  accrued  in  1865,  upon  the  death 
of  a  life  beneficiary,  and  she  became  entitled 
as  remainderman  to  an  interest  in  the  trust 
property,  when  there  is  no  allegation  in  the 
complaint  that  she  was  ignorant  of  the  trust 
deed  and  its  contents,  nor  that  knowledge 
had  been  withheld  from  her  by  fraudulent 
conduct  on  the  part  of  the  trustee.  Olm- 
stead  v.  Dodd,  144  App.  Div.  809;  129  N.  Y. 
Supp.  519. 

A  judicial  settlement  of  the  account  of 
an  executor,  etc.,  can  be  had  in  either  of 
only  two  ways:  (1)  upon  petition  of  a 
creditor  or  person  interested,  under  §  2726, 
or  (2)  upon  a  petition  by  the  accounting 
party,  under  §  2728.  Schlegel  v.  Winckel, 
2  Dem.  232,  Rollins,  Suit. 

Where  an  administrator  deducted  a  cer- 
tain sum  from  the  assets  before  distribu- 
tion as  a  possible  necessary  expenditure  to 
pay  an  income  tax  on  the  estate,  and  struck 
a  balance  for  distribution  from  the  remain- 
der, and  the  distributees  executed  a  release 
and  receipt  of  their  full  distributive  shares 
and  of  all  moneys  due  or  to  become  due  from 
the  estate,  stipulating  that  the  same  might 
be  filed  in  the  surrogate  court,  and  a  de- 
cree entered  without  further  account,  ju- 
dicially settling  the  administrator's  account, 
and  such  decree  was  entered,  a  distributee 
could  not  maintain  an  action  for  her  share 
of  the  sum  retained  against  the  administra- 
tor individually,  but  his  liability  to  account 
was  as  an  administrator  only.  Thompson 
v.  Thompson,  70  App.  Div.  242;  75  N.  Y. 
Supp.  401. 

Where  an  executor,  on  being  ordered  to 
file  an  account  of  his  proceedings,  files  the 
customary  printed  blank,  with  the  word 
"Nothing"  written  in  each  of  the  schedules, 
claiming  that  he  is  no  longer  acting  as  exec- 
utor, he  is  guilty  of  contempt.  Matter  of 
People's  Trust  Co.,  37  Misc.  239;  75  X.  Y. 
Supp.  254. 

An  allegation,  in  a  verified  petition  to 
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compel  an  administrator  to  account,  that 
petitioner  was  a  niece  of  decedent  and  one 
of  his  next  of  kin,  though  denied  by  a  veri- 
fied answer,  sufficiently  shows  that  she  is 
"a  person  interested  in  the  estate,"  so  as 
to  give  the  surrogate  jurisdiction.  Kipp's 
Estate,  17  Misc.  491;  41  N.  Y.  Supp.  259, 
Suit.  Ct. 

Where  all  the  parties  interested  in  pro- 
ceedings to  compel  an  accounting  by  exec- 
utors stipulated  in  writing,  without  a  for- 
mal adjournment  of  the  hearing,  that  the 
time  to  enter  the  order  requiring  them  to 
file  their  account  should  be  extended  to  a 
certain  date,  and  the  executors  afterwards 
filed  a  petition  before  that  date  in  voluntary 
proceedings  for  an  accounting,  a  consolida- 
tion of  the  two  proceedings  was  properly 
made  under  §  2727.  Mulry's  Estate,  31 
Misc.  78;  64  N.  Y.  Supp.  576,  Surr.  Ct. 

Under  §  2727,  a  legatee  can  compel  an 
executor  to  render  and  settle  his  account, 
but  there  can  be  no  distribution  till  all  the 
parties  in  interest  have  been  given  an  op- 
portunity to  be  heard.  Rainforth's  Estate, 
37  Misc.  660;  76  N.  Y.  Supp.  314,  Surr.  Ct. 

Where  the  executor's  account  shows  that 
there  is  a  surplus  distributable  to  persons 
interested  who  have  not  been  cited,  it  is 
discretionary  with  the  surrogate  to  cite 
them.    lb. 

Where  an  executor  has  been  cited  by  a 
legatee  to  account,  and  apprehends  there 
mav  be  two  trials  of  the  same  issues  in  re- 
lation to  his  accounting,  he  may,  under  § 
2728,  bv  voluntary  petition,  obtain  a  judi- 
cial settlement,  which  proceedings  the  court 
may  consolidate  with  the  pending  involun- 
tary petition.    lb. 

The  right  of  the  successor  of  an  admin- 
istrator, deceased,  to  compel  his  personal 
representative  to  account,  is  not  barred  by 
the  expiration  of  ten  years  from  the  end  of 
the  year  from  the  date  of  the  issue  of  let- 
ters to  the  original  administrator,  but  only 
after  the  expiration  of  ten  years  from  the  ap- 
pointment of  the  new  administrator.  Mat- 
ter of  Lesser,  119  App.  Div.  507;  104  N.  Y. 
Supp.  213. 

An  executrix  and  testamentary  trustee 
joining  as  a  stockholder  in  bringing  an  ac- 
tion against  directors  for  the  appropriation 
ot  money  of  the  corporation,  demanding  an 
accounting,  an  injunction  and  their  removal 
cannot  compel  one  of  defendants  to  account 
as  co-executor  to  the  estate.  Hirsch  v. 
Jones,  115  App.  Div.  156;  100  N.  Y.  Supp. 
687. 

The  right  of  a  beneficiary  of  a  trust  es- 
tate to  compel  an  accounting  by  the  trustee 
thereof  passes  upon  his  death  to  his  personal 
representatives,  and  his  widow,  individually 
or  as  sole  legatee  and  devisee,  has  no  cause 
of  action  enforceable  in  her  own  right. 
Bushe  v.  Wright,  118  App.  Div.  320;  103  N. 
Y.  Supp.  410. 

While  the  supreme  court  and  the  surro- 
gate's court  have  concurrent  jurisdiction  to 
compel  executors  and  trustees  to.  account, 
the  supreme  court  will  ordinarily  exercise 
such  jurisdiction  only  where  the  surrogate's 


court  mar  not  have  full  jurisdiction  to  de- 
cide all  the  questions  involved.    lb. 

Who  may  compel. — Where  a  decedent 
had  deposited  money  in  a  savings  bank  in 
trust  for  his  sister,  and  the  sister's  hus- 
band became  his  executor,  and  afterwards 
the  sister  died  and  her  husband  was  appointed 
her  administrator,  and  thereafter  drew  out 
the  money  in  the  bank, — Held,  in  proceed- 
ings instituted  by  a  substituted  administra- 
tor of  the  sister's  estate  to  compel  the  hus- 
band to  account  as  administrator,  that  as 
the  money  had  been  withdrawn  by  checks 
signed  by  the  husband  as  administrator,  he 
must  account  for  it  and  pass  it  over  to  his 
successor,  leaving  the  question  of  ownership 
of  the  fund  to  be  determined  upon  the  final 
accounting.  Matter  of  Dwyer,  1 12  App.  Div. 
195;  98  N.  Y.  Supp.  329. 

Where  a  widow,  who  was  executrix  and 
legatee  of  all  the  personal  estate,  has  quali- 
fied and  taken  possession  and  paid  all  the 
debts,  an  administrator  with  the  will  an- 
nexed appointed  after  her  death  is  not  au- 
thorized to  require  an  accounting  as  to  such 
estate  by  her  personal  representatives  for 
the  purpose  of  reimbursing  himself  for  ex- 
penses connected  with  his  administration 
and  the  payment  of  the  transfer  tax  upon 
the  real  property.  Matter  of  Kinsella,  50 
Misc.  235;  100  N.  Y.  Supp.  485. 

Where  an  executrix  has  never  settled  the 
estate  by  a  final  accounting,  a  judgment- 
creditor  has  an  absolute  right,  under  Code 
Civ.  Proc,  §  2726,  to  institute  a  proceeding 
for  an  accounting  although  the  executrix 
sets  up  the  fact  that  such  claim  was  not 
presented  to  her  within  the  time  prescribed 
m  the  published  notice  to  creditors  and  all 
the  assets  were  thereafter  paid  out  to  cred- 
itors, as  she  has  no  right  to  pay  out  and 
wind  up  the  estate  out  of  court  without 
affording  creditors  an  opportunity  to  scru- 
tinize her  proceedings  on  the  final  account- 
ing. Matter  of  GiU,  183  N.  Y.  347;  76 
N.  E.  274. 

An  accounting  sought  in  respect  to  the 
assets  of  estates  concerning  which  settle- 
ments had  been  made  years  before — Held, 
properly  denied.  Monroe  v.  Turner,  114 
App.  Div.  634;  100  N.  Y.  Supp.  27. 

Assignee  should  seek  an  accounting  in 
equity,  in  the  supreme  court.  In  any  event, 
an  action  at  law  is  improper,  and  a  com- 
plaint in  such  action  sets  forth  no  cause 
of  action.  Citizens'  Central  Nat.  Bk.  v. 
Toplitz,  113  App.  Div.  73;  98  N.  Y.  Supp. 
826. 

The  right  to  require  an  administrator  to 
account — Held,  not  lost  by  laches,  there 
having  been  no  repudiation  of  the  trust. 
Matter  of  McNally,  68  Misc.  8;  124  N.  Y. 
Supp.  864. 

Children  of  a  deceased  testator  have,  by 
operation  of  law,  such  an  interest  in  his 
estate  as  to  entitle  them  to  maintain  against 
the  executor  a  proceeding  for  an  accounting 
under  §  2727.  Re  Meyer's  Estate,  98  App. 
Div.  7 ;  90  N.  Y.  Supp.  185. 

A  legatee  in  remainder,  after  the  expira- 
tion of  the  life  estate  created  by  a  will 
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vesting  in  the  life  tenant  the  right  to  use 
both  principal  and  income  for  specified  pur- 
poses, has  such  an  interest  as  to  entitle 
him  to  compel  the  executrix  to  account,  or 
to  ask  for  a  supplemental  account  detailing 
her  expenditures,  when  brought  into  court 
upon  the  citation  of  such  executrix  to  at- 
tend her  accounting.  Re  Hunt,  84  App.  Div. 
159 ;  82  K  Y.  Supp.  538. 

A  legatee  can  compel  an  executor  to  ren- 
der and  settle  his  account,  but  there  can  be 
no  distribution  till  all  the  parties  in  in- 
terest have  been  given  an  opportunity  to  be 
heard.  Re  Rainforth's  Estate,  37  Misc. 
660;  76  N.  Y.  Supp.  314. 

A  child  of  a  deceased  grandchild  and 
claimed  legatee  of  a  testator  presenting  such 
a  petition,  where  the  answer  does  not  chal- 
lenge his  right  based  on  the  relation,  is 
within  the  purview  of  the  statute.  Matter 
of  Watts,  68  App.  Div.  367 ;  74  N.  Y.  Supp. 

75. 

A  receiver  in  supplementary  proceedings 
may  require  an  accounting  by  executor. 
Matter  of  Beyea,  10  Misc.  198;  31  N.  Y. 
Supp.  200,  Surr.  Ct. 

§  2727  makes  the  compelling  of  an  ac- 
counting discretionary  with  the  surrogate; 
hence  he  may  refuse  to  compel  an  accounting 
on  the  application  of  judgment-creditors  of 
the  estate,  from  whose  judgment  an  appeal 
is  pending.  Merritt's  Estate,  35  App.  Div. 
337 ;  64  N.  Y.  Supp.  966. 

A  surrogate's  court  has  no  jurisdiction 
to  compel  payment  of  disputed  claims 
against  a  decedent's  estate.  Matter  of 
Whitehead,  38  App.  Div.  319;  56  N.  Y.  Supp. 

989. 

Though  §  2727  authorizes  the  surrogate's 
court  to  require  executors  to  account,  at 
the  instance  of  a  creditor,  in  the  absence 
of  good  cause  shown  to  the  contrary,  yet 
where  the  claim  is  disputed,  and  the  execu- 
tors allege  facts  which,  if  true,  tend  to  show 
that  petitioner  is  not  a  creditor,  the  petition 
should  not  be  granted.    lb. 

Mere  presentation  of  a  claim  against  an 
estate  to  executors,  and  silence  on  their 
part,  do  not  render  a  claim  an  established 
one,  so  as  to  give  the  surrogate's  court  juris- 
diction to  decree  its  payment  on  a  settlement 
of  the  executor's  account.     lb. 

Where  a  surrogate  erroneously  ordered  an 
accounting  by  executors  at  the  instance  of 
a  creditor  whose  claim  was  disputed,  such 
order  is  not  validated  by  §  2726,  authoriz- 
ing the  surrogate  to  require  an  executor  to 
account  at  any  time,  m  his  discretion, — 
especially  where  the  estate  is  large,  and  not 
ready  for  distribution,  and  the  granting  of 
the  order  would  be  an  abuse  of  discretion. 
lb. 

The  surrogate  is  not  bound  to  entertain 
proceedings  merely  because  the  petitioner 
swears  he  is  a  creditor,  the  papers  in  the 
case  showing  the  contrary.  Matter  of  De 
Pierris,  79  Hun  279;  29  N.  Y.  Supp.  360. 

A  judgment-creditor,  where  a  general  as- 
signment of  the  estate  has  been  made  by  the 
executors  authorized  to  carry  on  the  testa- 
tor's business,  may  elect,  whether  to  pro- 


ceed in  the  assignment,  or  in  a  proceeding 
for  accounting  before  the  surrogate,  and  if 
in  the  latter  the  executors  set  up  inability 
to  account  because  the  data  are  in  the  hands 
of  the  assignee,  the  surrogate  may  remove 
them  and  appoint  an  administrator  with 
the  will  annexed,  through  whom  proper  pro- 
ceedings may  be  instituted  against  the  busi- 
ness fund.  Matter  of  Hickey,  34  Misc.  360; 
69  N.  Y.  Supp.  844,  Surr.  Ct. 

An  agreement  between  an  executrix  as 
an  individual,  and  attorneys,  to  pay  them, 
for  prosecuting  a  proceeding  to  obtain  pro- 
bate of  a  will,  one  half  of  what  she  should 
receive  under  the  will — Held,  to  give  no 
grounds  for  requiring  an  accounting  by  the 
executrix  before  the  surrogate.  Matter  of 
Shafer,  35  Misc.  371;  71  N.  Y.  Supp.  1033, 
Surr.  Ct. 

§  2606  authorizes  a  surviving  executor 
who  is  also  personally  interested  in  the  es- 
tate, to  cite  the  executors  of  a  deceased  ex- 
ecutor to  account.  In  re  Hodgman's  Estate, 
10  N.  Y.  Supp.  491 ;  31  State  Rep.  479. 

The  petition  of  a  party  claiming  to  be 
interested  in  the  estate  or  fund  must  be 
dismissed,  if  his  claim  is  derived  from  a 
clause  in  a  will  which  attempts  to  create 
a  trust  which  is  void  under  the  statute  of 
perpetuities.  Estate  of  Wood,  15  State 
Rep.  722,  affi'd  27  State  Rep.  587,  affi'd  119 
N.  Y.  661 ;  29  State  Rep.  995. 

The  petitioner  must  show  that  he  is  a 
creditor,  having  an  admitted  or  established 
claim,  before  he  can,  as  a  matter  of  right, 
require  a  judicial  settlement.  Matter  of 
Cohen,  59  State  Rep.  765. 

The  mere  appearance  of  an  interest  is 
ordinarily  sufficient  to  justify  the  order. 
Thomson  v.  Thomson,  1  Bradf.  24,  Brad- 
ford, Surr.;  Matter  of  Duffy,  3  How.  N. 
S.  240;  4  Dem.  366;  3  State  Rep.  206,  Rol- 
lins, Surr. 

That  the  applicant  has  no  interest  is  a 
sufficient  defense,  but  not  a  ground  for  in- 
junction. Becker  v.  Hager,  8  How.  68,  Har- 
ris, J. 

Where  an  administrator  turns  over  the 
property  of  the  estate  to  his  co-administra- 
tor, who  is  also  next  of  kin  of  intestate, 
he  cannot  be  required  to  account  therefor 
by  the  administrators  of  his  co-administra- 
tor. Matter  of  Van  Wert's  Estate,  24  N. 
Y.  Supp.  719;  3  Misc.  563,  Coffin,  Surr. 

A  petitioner,  on  an  application  to  compel 
a  judicial  settlement,  must  show  that  he 
is  a  creditor  having  an  admitted  or  estab- 
lished claim  before  he  can,  as  a  matter  of 
right,  require  a  judicial  settlement.  Mat- 
ter of  Stevenson,  77  Hun  203. 

A  note  executed  by  a  decedent  was  pre- 
sented to  the  administrators  in  1888,  and 
was  rejected  by  them  in  1889.  The  note 
was  apparently  barred  by  limitation  when 
decedent  died,  but  was  alleged  to  have  been 
revived  by  a  payment  within  the  statutory 
period.  Held,  that  the  claim  against  de- 
cedent's estate  was  a  disputed  claim,  and 
the  surrogate  properly  postponed  an  ac- 
counting by  the  administrators  until  the 
validity  of  such  claim  should  be  determined 
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on  a  reference  ordered  for  that  purpose.  In 
re  Whitney's  Estate,  15  N.  Y.  Supp.  468. 

The  surrogate  is  bound  to  grant  an  ap- 
plication of  one  who  shows  that  he  is  a 
creditor,  legatee,  or  next  of  kin,  to  compel 
an  account.  Matter  of  Jones,  5  N.  Y.  Leg. 
Ob«.  124;  1  Redf.  263,  McVean,  Suit.  See 
Gratacap  v.  Phyfe,  1  Barb.  Ch.  485. 

A  petition  stating  that  petitioner  was 
"a  creditor  of  deceased,  and,  as  such,  has 
claims  against  the  estate" — Held,  sufficient. 
Wever  v.  Marvin,  14  Barb.  376;  7  How. 
182,  Wright,  J. 

One  entitled  to  a  remainder  after  a  life 
estate  is  a  "person  interested  in  the  es- 
tate." Campbell  v.  Purdy,  6  Redf.  434,  Cof- 
fin, Suit.;  Matter  of  Lawrence,  16  State 
Rep.  971;    15  Civ.  Proc.  54,  Ransom,  Surr. 

An  heir  and  legatee  may  call  the  executors 
to  account,  though  he  has  assigned  his  in- 
terest under  the  will  or  released  to  the  exec- 
utors. Estate  of  Jones,  2  Law  Bull.  91,  Liv- 
ingston, Surr. 

A  surrogate  ha*  jurisdiction  to  cite  the 
executor  to  account  at  the  instance  of  a 
legatee,  though  the  legacy  is  not  payable. 
Hood  v.  Hood,  85  N.  Y.  561,  rev'g  19  Hun 
300. 

A  contingent  legatee  may  call  the  execu- 
tors to  account.  Estate  of  Jones,  2  Law 
Bull.  92,  Livingston,  Surr. 

Where  the  interest  of  petitioner  appears 
to  have  been  extinguished  by  a  release 
which  he  attacks  as  void,  he  is  still  en- 
titled to  compel  an  accounting.  Matter  of 
Duffy,  4  Dem.  366;  3  How.  N.  8.  240;  3 
State  Rep.  206,  Rollins,  Surr. 

As  the  surrogate  cannot  pass  on  the  va- 
lidity of  a  release,  if  its  invalidity  is  sworn 
to  he  will  direct  an  accounting.     lb. 

Letters  of  administration  upon  the  es- 
tate of  one  E.  R.  were  issued  to  one  J.  R., 
he  and  one  Rockwell  being  the  only  chil- 
dren and  next  of  kin  of  the  deceased.  In 
July,  1885,  Rockwell  presented  a  petition 
to  the  surrogate  praying  for  a  judicial  set- 
tlement of  the  account  of  the  administra- 
tor, which  was  resisted  by  the  administra- 
tor upon  the  ground  that  the  petitioner,  by 
an  instrument  in  writing,  signed  and  sealed, 
had  released  the  administrator  from  all 
claims  and  demands  in  her  favor,  and  from 
all  liability  and  accountability  as  such,  and 
that  she  had  no  right  to  or  interest  in  the 
estate  or  to  compel  him  to  account.  The 
petitioner  replied  that  she  had  no  knowl- 
edge or  information  that  she  had  ever  signed 
a  release,  and  denied  the  execution  of  any 
such  paper,  and,  for  a  second  reply,  averred 
that  her  signature  to  the  said  release  was 
procured  by  misrepresentation  and  fraud. 
Upon  the  hearing  the  administrator  produced 
a  release  in  writing,  under  seal,  executed  in 
the  presence  of  two  witnesses,  and  proved 
the  payment  of  all  debts  and  funeral  ex- 
penses. No  other  evidence  being  offered,  the 
surrogate  ordered  the  administrator  to  ren- 
der an  account  of  his  proceedings.  Held, 
that  the  order  should  be  affirmed  upon  the 
grounds.  First.  That  the  surrogate  had 
jurisdiction  to  order  the  accounting  upon 


the  petition  of  the  petitioner,  as  she  was 
one  of  the  next  of  km.  Second.  That  the 
petitioner  might  demand  an  accounting  for 
the  purpose  of  ascertaining  the  condition  of 
the  account,  at  the  time  she  executed  the 
release,  that  it  might  appear  upon  the  trial 
of  an  action  brought  to  determine  the  va- 
lidity of  the  release  what  the  true  state  of 
the  accounts  was.  As  to  that  the  surro- 
gate's court  had  the  power  to  determine  the 
validity  of  the  release,  that  being  essential 
to  the  making  of  a  decree  determining  who 
waa  entitled  to  the  funds  in  the  hands  of 
the  administrator.  Matter  of  Read,  41  Hun 
95. 

An  instrument  signed  by  an  executor  and 
legatees  acknowledging  the  receipt  of  his 
share  in  the  final  distribution  of  the  assets 
of  the  estate  does  not  estop  him  from  call- 
ing a  co-executor  to  an  accounting.  Matter 
of  Dunkel,  10  State  Rep.  213;  5  Dem.  188, 
Westbrook,  Surr. 

A  surrogate's  decree  charging  an  adminis- 
trator with  money,  and  directing  him  to  pay 
over,  may  be  made  on  the  application  of  a 
successor  of  the  administrator,  and  the  suc- 
cessor may  enforce  the  bond  of  the  sureties 
if  he  has  taken  an  assignment  of  it.  Har- 
rison v.  Clark,  67  N.  Y.  572,  affi'g  20  Hun 
404. 

An  executor  is,  as  such,  "a  person  inter- 
ested in  the  estate"  of  a  decedent,  under 
whose  will  his  testator  was  a  beneficiary,  so 
as  to  entitle  him  to  petition  for  an  account- 
ing by  the  first  decedent's  executor ;  and  he 
is  not  precluded  by  the  circumstance  that 
the  latter  is  his  co-executor  under  the  sec- 
ond decedent's  will,  who,  after  qualifying  as 
such,  has  procured  a  decree  judicially  set- 
tling his  account,  as  the  first  decedent's 
executor,  before  petitioner  qualified  and  re- 
ceived letters.  Edwards  v.  Edwards,  1  Dem. 
132,  Rollins,  Surr. 

An  executor  may  cite  his  co-executors  be- 
fore the  surrogate,  or  sue  them  for  an  ac- 
counting. Creditors,  legatees,  and  next  of 
kin  are  necessary  parties  only  in  case  of 
fraud.  Wood  v.  Brown,  34  N.  Y.  337.  But 
see  Burt  v.  Burt,  41  N.  Y.  46. 

One  executor  under  a.  will  by  which  the 
testator  devises  the  rest,  residue,  and  re- 
mainder of  his  estate  to  his  executors,  to 
carry  out  a  trust  created  by  his  will,  may 
apply,  under  2  R.  S.  §  52,  for  an  order  that 
his  co-executor  render  and  file  an  account. 
Buchan  v.  Rintoul,  10  Hun  183,  affi'd  70 
N.  Y.  1. 

A  co-executor,  though  he  has  no  pecuni- 
ary interest  in  the  estate,  is  entitled  to 
maintain  a  proceeding  for  the  settlement 
of  account  against  his  co-executors.  In  re 
Rumsey's  Will,  18  N.  Y.  Supp.  402;  45  State 
Rep.  453. 

A  creditor  of  a  firm  in  which  executors 
are  partners  as  such  cannot  call  the  execu- 
tors to  account  in  respect  to  the  estate  of 
which  they  are  executors.  Frothingham  v. 
Hodenpyl,  41  State  Rep.  398. 

A  receiver  appointed  in  supplementary 
proceedings  has  not  such  an  interest  as  en- 
titles him  to  an  accounting  by  the  judgment- 
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debtor   as   executor.     Worrell   v.  Driggs,    1 
Redf.  449,  Daly,  Act'g  Surr. 

Where  B.  died,  a  legatee  under  the  will 
of  A.  and  the  executor  of  A.  was  one  of 
the  executors  of  B.  Held,  that  his  co-ex- 
ecutors under  the  latter  will  might  cite  him 
to  account  as  executor  of  the  former  will. 
Smith  v.  Lawrence,  11  Paige  206. 

A  sole  acting  executor  may  be  required 
to  account  at  the  instance  of  a  legatee, 
though  the  latter  is  also  executrix.  Wood- 
ruff v.  Woodruff,  17.  Abb.  165. 

Persons  entitled  to  the  next  eventual  es- 
tate may  call  an  executor  to  account  for 
accumulations  of  income,  when  the  direc- 
tions under  which  the  accumulations  were 
received  were  void.  Robison  v.  Robison,  5 
Lans.   165. 

And  the  statute  of  limitations  is  not  avail- 
able to  the  executor  against  such  claim.  lb. 
See  Decouche  v.  Savetier,  3  Johns.  Ch.  190. 

A  residuary  legatee  under  the  will  of  a 
nephew  of  a  decedent  whose  estate  passed 
by  the  law  of  inheritance  to  his  nephews 
and  nieces,  is  a  person  interested,  and  may 
institute  proceedings  to  compel  the  admin- 
istrators of  such  decedent  to  render  an 
account  of  their  proceedings  as  such  admin- 
istrators. Matter  of  Prout,  52  Hun  109; 
22  State  Rep.  490. 

Petitioners  were  attorneys  for  one  who 
had  recovered  a  judgment  in  the  supreme 
court,  against  the  administrator  of  dece- 
dent's estate,  for  damages  and  costs. — 
Held,  though  not  creditors  of  the  decedent, 
to  have  such  an  interest  in  the  estate,  by 
virtue  of  their  statutory  lien,  as  to  entitle 
them  to  institute  a  special  proceeding  to 
compel  a  judicial  settlement  of  the  admin- 
istrator's account.  Close  v.  Shute,  4  Dem. 
546,  Coffin,  Surr. 

It  seems,  that  an  "agent"  of  devisees  un- 
der a  will,  has  no  standing,  as  such,  to 
petition  for  a  judicial  settlement  of  the 
account  of  the  executor  and  trustee.  Boer- 
um  v.  Betts,  1  Dem.  471,  Livingston,  Surr. 

That  the  executors  had  accounted  to  the 
legatees  for  testator's  personalty  did  not  re- 
lieve them  from  accounting  to  a  receiver  of 
one  of  such  legatees  for  the  proceeds  of  the 
real  estate,  even  though  such  realty  was  held 
under  certain  trusts,  which  remained  unex- 
ecuted. In  re  Beecher's  Estate,  19  N.  Y. 
Supp.  971. 

Where  plaintiff  collected  money  belonging 
to  the  estate  of  a  decedent,  and  refused  to 
pay  it  over  to  defendant,  who  was  temporary 
administrator  thereof,  he  cannot  afterwards, 
as  administrator  of  the  estate,  require  de- 
fendant to  account  therefor.  Deagan  v.  Von 
Glahn,  26  N.  Y.  Supp.  989. 

Other  proceedings. — The  pendency,  in 
supreme  court,  of  an  action  for  an  account- 
ing precludes  a  proceeding  in  surrogate's 
court  for  same  purpose.  Matter  of  De  Pier- 
ris,  79  Hun  279;  61  State  Rep.  31;  29  X. 
Y.  Supp.  360. 

The  supreme  court  may  entertain  juris- 
diction, if  no  proceeding  has  been  instituted 
in  the  surrogate's  court.  Meeks  v.  Meeks, 
34  Misc.  465;  69  N.  Y.  Supp.  737,  Sp.  T. 

Accounting  will  not  be  permitted  in  su- 


preme court,  unless  special  reasons  are 
shown  why  it  cannot  or  ought  not  to  be 
had  in  surrogate's  court.  Matthews  v. 
Studley,  17  App.  Div.  303 ;  45  N.  Y.  Supp. 
201;  Borrowe  v.  Corbin,  31  App.  Div.  172; 
52  N.  Y.  Supp.  741. 

When  complete  relief  can  be  obtained  in 
the  surrogate's  court,  a  court  of  equity  will 
decline  to  entertain  an  action  for  an  ac- 
counting    against     executors.     Shorter     v. 

Mackev,  13  App.  Div.  20;  43  N.  Y.  Supp. 
112. 

An  action  brought  by  executors  before 
an  accounting  to  obtain  a  determination 
that  defendants  who  claimed  to  be,  were 
not,  widow  and  heirs  of  the  testator — Held, 
not  maintainable  in  equity,  since  on  the  dis- 
tribution of  the  estate  in  the  surrogate's 
court,  that  court  has  full  power  to  deter- 
mine to  whom  legacies  or  distributive  shares 
are  payable.  Crouse  v.  Wilson,  73  Hun  353 ; 
26  N.  Y.  Supp.  923. 

The  object  of  the  account.— In  order 
to  require  an  account  to  be  rendered  it  is 
not  necessary  that  there  should  be  a  party 
entitled  to  present  payment.  An  account 
may  be  required  in  order  to  disclose  the 
state  of  the  fluids.  Matter  of  Lawrence,  16 
State  Rep.  971,  Ransom,  Surr. 

The  surrogate  has  jurisdiction  to  compel 
an  account,  to  enable  the  legatee  to  ascer- 
tain what  is  in  the  hands  of  a  trustee,  al- 
though the  party  applying  be  not  entitled 
to  a  decree  for  the  payment  of  any  amount. 
Harris  v.  Ely,  25  N.  Y.  138.  SeeBogart  v. 
Van  Velsor,  4  Edw.  718;  Valentine  v.  Val- 
entine, 2  Barb.  Ch.  430. 

Parties  to  be  cited. — Decedent  and  A. 
were  partners.  A.  died  during  the  partner- 
ship and  decedent  qualified  as  his  execu- 
tor. After  decedent's  death  B.  became  ad- 
ministrator of  A.  and  decedent's  widow  be- 
came his  s  administratrix.  In  seeking  n  ju- 
dicial settlement  of  her  account  she  made  B. 
a  party. — Held,  that  he  was  a  proper  party, 
but  his  attitude  was  that  of  a  creditor  and 
that  the  surrogate's  court  had  no  risfht  to 
adjust  his  claim.  Welte  v.  Bosch,  6  Dem. 
364,  Rollins,  Surr. 

Where  decedent's  husband  is  her  execu- 
tor, a  receiver  of  the  husband  in  supple- 
mentary proceedings  is  entitled  to  be  cited. 
Matter  of  Gilligan,  1  Connol.  137;  18  State 
Rep.  812,  Ransom,  Surr. 

Before  a  decree  of  distribution  can  be  en- 
tered in  proceedings  instituted  by  a  surviv- 
ing executor  for  the  judicial  settlement  of 
his  accounts,  all  persons  interested  in  the 
deceased  executor's  estate  must  be  cited  as 
parties.  In  re  Quin's  Estate..  9  N.  Y.  Supp. 
550;   1  Connol.  381,  Ransom,  Surr. 

Creditors  who  have  attached,  in  the  ad- 
ministrator's hands,  a  distributive  share  of 
an  estate,  which  has  been  by  the  person  en- 
titled assigned  to  his  wife,  have  no  stand- 
ing to  intervene  on  the  accounting  and  pre- 
vent the  payment  to  the  wife.  Duncan  v. 
Guest,  5  Redf.  440,  Coffin.  Surr. 

Duties  of  residuary  legatees. — By  the 
will  of  plaintiff's  grandfather  the  sum  of 
$20,000  was  given  to  his  executors,  to  be 
taken  from  the  personal  estate,  in  trust  for 
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plaintiff's  father  for  life,  with  remainder  to 
any  children  he  might  leave  at  his  death, 
and  the  residue  was  disposed  of  among  the 
widow  and  other  children.  Various  ac- 
countings were  had  at  the  instance  of  the 
residuary  legatees,  hut  plaintiff  was  not 
cited  nor  a  special  guardian  appointed  for 
him,  which  accountings  stated  that  the  trust 
fund  had  been  set  apart.  On  the  death 
of  plaintiff's  father  payment  of  the  leg- 
acy was  demanded  of  the  surviving  exec- 
utor, who  was  insolvent,  but  the  same  had 
not  been  paid.  Held,  that  the  residuary ! 
legatees  were  under  no  legal  obligation  to 
have  a  special  guardian  appointed  for  plain- 
tiff; to  compel  the  executors  to  give  bonds; 
to  see  that  the  appraisement  was  made  and 
inventory  filed  in  the  manner  required  by 
statute,  or  to  look  after  the  interests  of 
plaintiff  on  the  accounting,  and  in  the  ab- 
sence of  fraud  on  their  part  were  not  liable 
for  a  mis-appropriation  or  loss  of  the  fund 
by  the  executors.  Mills  v.  Smith,  47  State 
Rep.  274;   19  N.  Y.  Supp.  854. 

Who  required  to  account. — Where,  on 
an  application  for  a  decree  requiring  an 
executor  to  judicially  settle  his  account  and 
pay  the  petitioner  his  share  of  the  estate  of 
the  deceased,  it  appeared  that  before  the 
filing  of  the  petition  an  action  was  brought 
by  the  trustees  under  the  will  of  the  de- 
ceased against  the  executor  for  the  benefit 
of  the  petitioner,  among  others,  and  that  he 
was  represented  therein, — Held,  that  the  ap- 
plication was  properly  denied.  Matter  of 
Straut,  22  State  Rep.  550. 

Where  the  statute  of  limitations  has  not 
run  as  to  two  parties  entitled  to  share  as 
heirs  in  an  estate,  but  they  do  not  appear 
upon  the  accounting,  or  take  any  part  there- 
in, the  administrator  should  not  be  required 
to  account  to  all  persons  interested,  at  the 
instance  of  other  heirs,  as  against  whom 
the  statute  has  run.  Estate  of  Clayton,  17 
Civ.  Proa  68,  Ransom,  Suit. 

Executors  cannot  refuse  to  account  on  the 
ground  that  they  have  settled  with  the  leg- 
atees out  of  court,  and  that  any  fund  they 
hold  is  held  as  trustees,  nor  for  the  reason 
that  a  co-executor  has  not  been  served  with 
an  order  to  account.  Stouvenel's  Estate,  1 
Tuck.  241,  Tucker,  Surr. 

An  executor  de  son  tort,  who  afterwards 
takes  letters  testamentary,  is  liable  to  ac- 
count, and  his  responsibility  dates  back  to 
the  death  of  his  testator,  or  to  his  first  act 
of  unauthorized  interference.  FarrelPs  Es- 
tate, 1  Tuck.  110,  Tucker,  Surr. 

One  named  in  the  will  as  executor,  but 
who  has  not  qualified,  cannot  be  required  to 
account.  Wever  v.  Marvin,  14  Barb.  376; 
7  How.  182,  Wright,  J. 

An  administrator  whose  letters  have  been 
revoked,  may  be  compelled  to  account,  but 
is  not  otherwise  subject  to  the  orders  of 
the  surrogate.  Lawrence's  Estate,  1  Tuck. 
68,  Tucker,  Surr. 

After  the  removal  of  an  executor  the  sur- 
rogate has  jurisdiction  to  compel  him  to 
account  for  and  deliver  to  his  successor  as- 
sets in  his  hands.  Matter  of  Hood,  104  N. 
Y.  103. 


A  petition  for  the  settlement  of  the  ac- 
count of  executors  cannot  be  maintained 
against  a  surviving  executrix,  who  never 
received  any  of  the  assets,  the  same  being 
exclusively  managed  and  controlled  by  her 
co-executor  and  she  not  having  been  guilty 
of  negligence  or  bad  faith.  Brundage  v. 
Rust,  21  State  Rep.  900;  23  Abb.  N.  C. 
78. 

When  a  married  woman  dies  intestate, 
leaving  no  debts  unpaid,  her  husband  cannot 
be  called  upon  by  her.  next  of  kin  to  ac- 
count in  respect  to  her  personal  property, 
he  being  by  statute  entitled  to  administer 
upon  her  estate  and  the  assets,  after  the 
payment  of  debts,  belonging  to  him  absolute- 
ly.    Shumway  v.  Cooper,  16  Barb.  556. 

Executors  of  the  will  of  a  deceased  ex- 
ecutor, who  are,  in  their  representative 
capacity,  persons  interested  in  the  first  de- 
cedent's estate,  and,  as  such,  petition  for 
a  judicial  settlement  of  the  account  of  the 
surviving  executors  of  the  will  of  the  first 
decedent,  cannot  be  compelled,  at  the  in- 
stance of  respondents,  to  account,  in  the 
same  proceedings,  for  the  doings  of  their 
own  decedent,  as  a  co-executor  with  respond- 
ents. Murray  v.  Vanderpoel,  2  Dem.  311, 
Rollins,  Surr. 

An  executor  who  had,  previously  to  his 
testatrix's  death,  acted  as  her  agent  for 
the  collection  of  rents,  may  be  held  to  ac- 
count for  such  rents  in  the  surrogate's 
court.  Whether  his  co-executors  could  be 
held  liable  therefor  depends  upon  the  par- 
ticular circumstances  of  the  case.  Estate 
of  Eisner,  22  State  Rep.  349;  1  Connol. 
358,  Ransom,  Surr. 

An  executor  may  be  required  to  account 
before  the  surrogate  upon  the  application  of 
a  legatee,  creditor,  or  next  of  kin,  having 
a  demand  against  the  personal  estate  of  the 
deceased,  where  no  final  accounting  has  been 
had,  although  the  executor,  at  the  time  of 
being  required  to  account,  is  no  longer  hold- 
ing the  estate  as  executor,  but  as  trustee, 
and  such  executor  may  be  required  to  at- 
tend before  the  referee  appointed  to  examine 
and  pass  upon  the  issues  raised  by  objec- 
tions to  the  account,  and  be  examined  as 
to  his  proceedings  as  such  executor.  Ac- 
count of  Hutchinson,  19  Week.  Dig.  268. 

This  limitation  does  not  restrict  the  power 
of  the  surrogate  to  permit  or  require  an  ac- 
counting of  an  administrator  with  a  will  an- 
nexed. Matter  of  Burling,  5  Dem.  47,  Cof- 
fin, Surr. 

It  is  no  answer  to  an  application  by  the 
successor  of  a  deceased  executor,  to  compel 
the  personal  representative  of  his  predeces- 
sor to  account  and  deliver  over  assets  to 
him,  that  such  deceased  executor  had  a  claim 
against  his  own  testator's  estate,  in  respect 
to  which  claim  a  special  proceeding,  insti- 
tuted by  the  executor's  personal  represen- 
tative, is  pending  and  undetermined.  Stew- 
art v.  O'Donnell,  2  Dem.  17,  Spring,  Surr. 

One  of  two  co-executors  cannot  be  com- 
pelled to  render,  alone,  his  account  for  judi- 
cial settlement.  Hood  v.  Hood,  1  Dem.  392, 
Coffin,  Surr. 
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Additional  accounting.  —  A  final  ac- 
counting is  not  necessarily  the  last  to  be 
made.  Final  accountings  may  be  had,  from 
time  to  time,  whenever  there  is  anything 
to  account  for.  Matter  of  Hood,  27  Hun 
579,  reVd  on  another  point,  90  N.  Y.  512. 

The  decree  of  a  surrogate  on  a  final  ac- 
counting presumptively  embraces  all  mat- 
ters as  to  which  the  executors  are  liable 
to  account,  and  is  prima  facie  a  good  an- 
swer to  a  petition  for  a  second  accounting. 
If  new  facts  exist  which  render  it  proper 
that  a  further  accounting  should  be  had 
they  should  be  averred  in  the  petition.  Es- 
tate of  Hood,  90  N.  Y.  512,  rev'g  27  Hun 
579. 

Testator,  bv  his  will,  directed  the  con- 
version of  his  property  by  his  executors 
into  a  money  fund,  portions  of  which  were 
to  be  invested,  and  the  income  thereof  ap- 
plied to  the  use  of  his  three  minor  children, 
respectively,  during  minority,  each  child 
being  entitled  to  payment  of  the  principal 
of  his  share  on  becoming  of  age.  In  1869, 
on  an  application  made  by  two  of  the  chil- 
dren, then  adults,  in  their  own  behalf  and 
in  behalf  of  the  third  child,  B.,  then  an  in- 
fant, the  executors  rendered  an  account  of 
their  proceedings  as  such,  which  was  ju- 
dicially settled  by  a  decree  of  the  surro- 
gate. B.,  having  attained  his  majority  in 
1883,  presented  a  petition  alleging  that  fact 
among  others,  and  praying  that  one  of  the 
executors  be  required  to  account.  Held, 
that,  although  the  decree  rendered  in  1869 
presumptively  embraced  all  the  matters  as 
to  which  the  executors  were  liable  to  ac- 
count, the  termination  of  petitioner's  in- 
fancy was  a  new  fact  which  rendered  it 
S roper  that  a  further  accounting  should 
e  had.  Hood  v.  Hood,  1  Dem.  392,  Coffin, 
Suit. 

An  executor  who,  when  cited  to  account 
by  a  legatee,  makes  no  objection  upon  the 
nature  of  the  citation,  but  cites  the  other 
legatees,  admits  his  liability  to  account, 
and  cannot  afterwards  set  up  as  a  bar  that 
he  has  settled  with  the  legatees.  Kellett  v. 
Rathbun,  4  Paige  102. 

That  petitioner  and  the  deceased  exec- 
utor accounted  before  the  surrogate,  the  ex- 
ecutrix joining  therein,  and  that  a  full  set- 
tlement was  then  made,  while  said  executor 
was  solvent,  which  settlement  had  been  for 
many  years  acquiesced  in,  and  that  by  a 
stipulation  in  writing  then  made  between 
the  accounting  parties,  an  order  was  to  be 
entered  approving  the  account,  though  such 
order  was  never  entered,  is  a  good  defense 
to  a  petition  for  an  accounting.  The  fact 
that  such  account  was  not  approved  and 
passed  by  the  surrogate  is  not  material. 
Brundage  v.  Rust. 

After  an  executor's  account  has  once  been 
judicially  settled,  the  mere  fact  that,  since 
the  entry  of  the  decree,  assets  have  come 
into  his  possession  for  which  the  decree 
made  no  provision,  does  not,  of  itself,  afford 
sufficient  grounds  for  compelling  another  ac- 
counting. Considerations  of  economy  may 
indicate  the  propriety  of  the  postponement 
of  another  settlement,  until  it  can  embrace 


the  results  of  a  completed  administration. 
Wetmore  v.  Wetmore,  3  Dem.  414,  Rollins, 
Surr. 

The  petition. — The  petition  should  show 
the  nature  and  character  of  the  debt  claimed 
to  be  due  to  the  petitioner,  the  amount  there- 
of, and  when  the  same  became  due  and  pay- 
able. Estate  of  Zeuschner,  15  State  Rep. 
744,  Ransom,  Surr. 

An  allegation  that  the  applicant  was  ap- 
pointed receiver  in  a  certain  proceeding 
named  is  a  sufficient  averment  of  petitioner's 
title.     A  denial,  in  the  answer,  of  such  ap- 

S ointment,  casts  on  the  petitioner  the  bur- 
en  of  proving  it.    In  re  Beecher's  Estate, 
19  N.  Y.  Supp.  971. 

Where  one  interested  petitions  that  the  ex- 
ecutrix of  a  deceased  executor  show  cause 
why  she  should  not  "render  and  settle  an  ac- 
count" of  ^  the  proceedings  of  the  deceased 
executor,  it  is  a  final,  not  an  intermediate, 
accounting.  Matter  of  Fithian,  1  Connol. 
187,  Ransom,  Surr. 

A  verification  to  a  petition  which  states 
that  petitioner  knows  the  contents  thereof 
and  that  the  same  are  true,  is  sufficient. 
Matter  of  Macaulay,  94  N.  Y.  574,  affi'e  27 
Hun  577. 

A  petition  presented  by  an  infant  for  a 
settlement  of  an  executor's  account  cannot 
be  dismissed  because  the  infant  does  not  ap- 
pear by  general  or  special  guardian.  Es- 
tate of  Wood,  7  State  Rep.  721 ;  6  Dem.  345, 
Rollins,  Surr. 

Citation.— §  2726  implies  that  a  cita- 
tion must  follow  the  prayer  of  the  petition. 
Schlegel  v.  Winckel,  2  Dem.  232,  Rollins, 
Surr. 

A  citation  to  an  executor  to  render  an  ac- 
count of  his  proceedings  is  not  in  conform- 
ity with  §  2726,  and  an  account  filed  there- 
under cannot  be  judicially  settled.     lb. 

If  there  are  infants  nothing  can  be  done 
after  the  service  of  the  citation  till  a  special 
guardian  is  appointed.  Matter  of  Lockman, 
4  Abb.  N.  C.  173,  Calvin,  Surr. 

The  answer. — If  a  person  cited  on  be- 
half of  an  infant  to  account  as  executor, 
administrator,  or  trustee  pursuant  to  §§ 
2726  and  2808,  upon  the  return  day  makes 
application  for  a  voluntary  accounting  he 
cannot  be  ordered  to  account  in  the  pro- 
ceeding instituted  in  behalf  of  the  infant 
and  no  occasion  can  arise  in  that  proceed- 
ing for  the  appointment  of  a  special  guard- 
ian. Estate  of  Wood,  7  State  Rep.  721;  5 
Dem.  345,  Rollins,  Surr. 

If  a  person  cited  fails  to  file  a  petition 
for  a  voluntary  accounting  and  undertakes 
to  show  cause  why  he  should  not  be  re- 
quired to  account,  the  petition  in  the  infant's 
behalf  should  not  be  dismissed  without  af- 
fording him  an  opportunity  by  general  or 
special  guardian  to  oppose  its  dismissal.     lb. 

The  fact  that  administrators  have  ren- 
dered an  account,  in  proceedings  instituted 
by  them  to  procure  a  decree  directing  the 
disposition  of  their  decedent's  real  property 
for  the  payment  of  debts,  is  no  answer  to 
a  petition,  presented  by  a  party  entitled 
under  §  2726,  and  praying  for  a  judicial  set- 
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tlement.     Close  v.  Shute,  4  Dem.  546,  Cof- 
fin, Surr. 

An  affidavit  by  an  executrix  that  she  is 
residuary  legatee  to  the  estate  of  which  the 
accounting  is  asked,  that  she  is  able  and 
willing  to  pay  all  just  claims  against  the 
estate,  and  that  she  has  in  fact  paid  all 
claims  except  the  petitioner's,  and  that  his 
claim  is  in  dispute,  does  not  show  cause 
sufficient  to  warrant  a  refusal  of  an  appli- 
cation of  such  creditor  for  an  accounting. 
In  re  Callahan's  Estate,  20  N.  Y.  Supp.  824 ; 
60  Hun  118;  49  State  Rep.  425. 

The  mere  fact  that  a  decree  made  upon  a 
prior  accounting  has  been  reversed  on  ap- 
peal, the  judgment  on  which  had  not  been 
entered,  is  no  answer  to  an  application  for 
a  final  accounting  based  upon  a  petition  show- 
ing that  the  petitioner  is  a  legatee  and  that 
there  is  a  sum  of  money  in  the  executor's 
hands  which  should  be  distributed.  Matter 
of  Reeves,  37  State  Rep.  959;  14  N.  Y. 
Supp.  454. 

Where  the  successor  of  a  deceased  exec- 
utor applies  to  compel  his  predecessor's  rep- 
resentative to  account  and  pay  over  to  him, 
it  is  not  a  good  answer  that  the  deceased 
executor  had  a  claim  against  his  testator's 
estate,  as  to  which  proceedings  are  still  pend- 
ing and  undetermined.  Stewart  v.  CrDon- 
nell,  2  Dem.  17,  Spring,  Surr. 

A  release,  under  seal,  duly  executed  by 
and  between  an  executrix,  a  legatee  who 
was  also  co-executor,  and  the  only  other 
adult  legatee,  reciting  an  accounting  be- 
tween the  parties  and  containing  a  full  mu- 
tual release  and  settlement  between  them 
up  to  a  certain  date,  and  not  attacked  in 
any  way,  will  bar  an  application  by  the 
legatee  executor  to  compel  the  executrix  to 
account  in  a  proceeding  to  which  he  and 
she  alone  are  parties,  in  regard  to  matters 
as  to  which  she  has  already  voluntarily  ac- 
counted with  him,  and  which  are  covered 
by  the  settlement  and  release.  This  is  so, 
notwithstanding  the  fact  that  the  release 
is  not  binding  upon  a  minor  legatee  who 
was  not  a  party  thereto.  The  accounting 
sought  cannot  be  compelled  in  reference  to 
certain  securities  which  it  appears  by  the 
release  have  been  set  apart  by  the  appli- 
cant himself,  and  the  executrix,  as  a  fund 
for  a  purpose  of  the  will.  In  such  proceed- 
ing for  an  accounting  the  applicant  is  to 
be  deemed  as  occupying  the  position  of  leg- 
atee only,  and  not  that  of  executor.  Mat- 
ter of  Pruyn,  76  Hun  128;  57  State  Rep. 
296;  27  N.  Y.  Supp.  572,  affi'd  141  N.  Y. 
544 ;  57  State  Rep.  824. 

Statute  of  limitations  as  bar  to  ac- 
counting.— Where  the  right  to  compel  an 
accounting  against  an  executor  has  accrued 
more  than  six  years  before  the  presenta- 
tion of  the  petition,  a  proceeding  therefor 
is  barred  by  the  statute  of  limitations. 
Matter  of  Gregory,  21  State  Rep.  871. 

When  barred  by  limitation,  Bee  §  382  and 
cases  thereunder. 

Where  the  administrator  has  received  cash 
assets,  for  which  he  has  not  accounted,  the 
statute  has  not  begun  to  run  in  his  favor 
against  a  proceeding  to  compel  an  account- 


ing.   Matter  of  Taylor,  30  App.  Div.  213; 
51  N.  Y.  Supp.  609. 

The  next  of  kin  must  institute  proceed- 
ings to  compel  an  administrator  to  account 
within  the  time  fixed  for  bringing  similar 
actions.  Matter  of  Van  Epps,  64  How.  464, 
Rogers,  Surr.;  Pitkin  v.  Wilcox,  20  Civ. 
Proc.  27. 

Where  a  party  is  barred  by  the  statute 
from  the  right  to  compel  an  accounting 
of  an  administrator,  his  executor  or  assignee 
is  equally  barred.  Matter  of  Underbill,  1 
Connol.  541;  9  N.  Y.  Supp.  455,  Coffin, 
Surr. 

Upon  a  petition  for  an  accounting,  the 
defense  of  the  statute  of  limitations  must 
be  raised  by  answer,  or  upon  the  hearing  be- 
fore the  surrogate.  Matter  of  Read,  2  State 
Rep.  339. 

Must  be  set  up  by  answer  and  not  by 
motion  to  dismiss  petition  and  citation. 
Matter  of  Jordan,  50  App.  IKv.  244;  63 
N.  Y.  Supp.  911. 

A  proceeding  to  compel  an  administra- 
tor to  account  is  barred  after  six  years  from 
the  time  when,  under  §  2724,  the  accounting 
might  have  been  required,  §  1819  applying 
only  to  "actions,"  and  not  to  special  pro- 
ceedings in  a  surrogate's  court  to  compel 
an  executor  or  administrator  to  account. 
In  re  Perry's  Estate,  15  N.  Y.  Supp.  535; 
37  State  Rep.  576;  2  Connol.  536,  Lansing, 
Surr.;  Matter  of  Kirkpatrick,  9  Misc.  228, 
McElroy,  Surr. 

A  proceeding  to  compel  an  administrator 
to  account  must  be  commenced  within  six 
years  from  the  time  the  right  to  demand  an 
accounting  accrued,  which  is  one  year  after 
the  letters  were  granted.  Estate  of  Clayton, 
17  Civ.  Proc.  68;  1  Connol.  444;  22  State 
Rep.  886,  Ransom,  Surr. 

There  is  a  difference  between  a  proceed- 
ing to  enforce  an  accounting  and  a  proceed- 
ing to  recover  a  legacy.  That  to  enforce 
an  accounting  is  governed  by  §§  382,  414, 
2724,  and  must  be  commenced  within  six 
years  from  the  time  the  right  accrued,  whilst 
that  to  recover  a  legacy  or  distributive  share 
is  made  dependent  upon  the  accounting.     lb. 

An  administrator  does  not,  by  the  filing 
of  a  voluntary  account,  waive  the  statute 
of  limitations,  barring  the  right  of  a  party 
to  require  an  accounting,  where  in  his  ac- 
count he  denies  that  he  ever  received  any 
funds  belonging  to  the  decedent,  and  denies 
that  he  is  under. any  obligation  to  account 
to  any  one,  and  the  plea  of  the  statute  of 
limitations  is  not  put  in  too  late  where  it 
is  interposed  in  answer  to  objections  filed 
upon  the  voluntary  account  of  the  adminis- 
trator,   lb. 

Where  it  appeared  that  two  of  the  parties 
in  interest  were  minors  at  the  time  of  the 
commencement  of  the  running  of  the  statute 
as  to  the  other  claimants,  and  that  their 
claims  were  not  now  barred,  and  it  was 
contended  that,  therefore,  the  administrator 
should  account  to  all  parties  in  interest, — 
Held,  that  as  the  said  two  parties  had  never 
appeared  or  filed  objections,  the  contention 
was  not  tenable.     lb. 

The  time  when  the  party  seeking  to  com- 
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pel  settlement  of  the  account,  acquires 
knowledge  of  the  granting  of  the  letters  of 
administration  has  no  effect  on  the  run- 
ning of  the  statute  of  limitations.  Matter 
of  Dunham,  1  Connol.  323,  Coffin,  Surr.; 
Matter  of  Clayton,  Id.  444;  Matter  of  Un- 
derbill. 

Where  the  statute  had  not  barred  a  claim 
of  the  executor  at  the  time  of  decedent's 
death,  its  running  is  suspended  until  the 
first  judicial  settlement  of  the  executor's 
account  and  he  is  not  precluded  from  prov- 
ing the  claim  on  such  accounting.  The  ex- 
ecutor is  not  called  upon  to  prove  non- 
payment; but  the  burden  of  proving  pay- 
ment is  upon  the  party  alleging  it.  Matter 
of  Macomber,  31  State  Rep.  962,  Ransom, 
Surr. 

Matters  in  avoidance  of  the  statute  of 
limitations  need  not  be  stated  in  a  petition 
for  an  accounting  by  an  administrator,  but, 
if  objection  be  token,  proof  of  facts  which 
would  prevent  the  running  of  the  statute 
must  be  received.  Matter  of  Underhill,  9 
N.  Y.  Supp.  455;  1  Connol.  541,  Coffin, 
Suit. 

A  will  provided  that  $10,000  should  be 
held  by  the  executors  until  the  death  of 
A.  M.  *C,  and  then  paid  to  F.  D.  C,  if  he 
survived  her,  and  arrived  at  21  years, — if 
not,  to  fall  into  the  residue, — and  that  the 
other  legacies  should  be  paid  when  the  es- 
tate was  ready  for  settlement  and  that,  if 
there  was  not  enough  to  pay  the  legacies 
in  full,  they  should  abate  equally.  Held, 
the  estate  could  not  be  settled  until  the 
happening  of  the  contingencies  determining 
the  disposition  of  the  $10,000,  and  the  stat- 
ute did  not  begin  to  run  before  that  time 
against  the  authority  of  the  surrogate  to 
order  an  accounting.  In  re  Hodgman's  Es- 
tate, 10  K.  Y.  Supp.  491;  31  State  Rep. 
479. 

A  claim  arising  upon  a  judgment  recov- 
ered against  the  testator  or  intestate  is  not 
barred  by  the  statute  upon  a  refusal  to  re- 
fer, so  as  to  deprive  the  creditor  of  the  right 
to  compel  the  executor  to  account.  Matter 
of  Estate  of  Lyman,  37  State  Rep.  928. 

An  application  by  an  administrator  for 
a  judicial  settlement  of  his  account  after 
the  right  of  the  beneficiaries  of  the  estate 
to  compel  him  to  account  is  barred  by  lim- 
itation does  not  preclude  him  from  pleading 
the  statute  of  limitations  against  objections 
to  the  accounts  made  by  the  beneficiaries. 
Matter  of  Van  Wert's  Estate,  24  N.  Y. 
Supp.  719;  3  Misc.  563,  Coffin,  Surr. 

Where  an  executor  pays  over  assets  to 
legatees  in  advance  of  the  final  settlement 
of  the  estate,  and  thereafter  a  judgment 
for  costs  is  recovered  against  the  estate  in 
an  action  brought  by  him,  the  statute  of 
limitations  is  no  defense  to  proceedings  to 
compel  an  accounting  by  him  brought  by 
the  judgment-creditor.  In  re  Mills,  13  N. 
Y.  Supp.  783;  37  State  Rep.  706. 

Letters  of  administration  were  granted  in 
October,  1877.  The  administrator  next  of 
kin,  died  in  December,  1889.  The  next  year 
the  surviving  administrator  voluntarily  com- 
menced proceedings   for  the  settlement  of 
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his  account,  and  the  following  year,  before 
its  conclusion,  J.,  the  only  other  next  of 
kin,  died.  The  deceased  administrator  re- 
ceived moneys  and  property  of  the  estate 
amounting  to  at  least  $25,000,  which  was 
nearly  the  amount  of  the  original  estate. 
The  administrators  of  the  deceased  admin- 
istrator were  not  called  to  account,  nor  did 
they  voluntarily  render  any  account.  Held, 
that  the  claims  of  the  next  of  kin  of  J. 
and  of  the  administrator  of  the  deceased 
administrator  were  barred  by  the  statute. 
Matter  of  Van  Wert's  Estate,  3  Misc.  563; 
24  N.  Y.  Supp.  719,  Coffin,  Surr. 

Death  of  accountant.  —  A  proceeding 
for  the  judicial  settlement  of  an  executor's 
and  trustee's  account,  abates  by  his  death 
occurring  before  the  matter  is  submitted  to 
the  court.  Boerum  v.  Betts,  1  Dem.  471, 
Livingston,  Surr.;  Estate  of  Smith,  1  How. 
N.  S.  64,  Rollins,  Surr. 

The  hearing  and  order  to  account. — 

In  the  hearing,  an  inventory  signed  by  the 
deceased  executor  was  properly  admitted  in 
evidence  against  his  executor.  In  re  Hodg- 
man's  Estate,  10  N.  Y.  Supp.  491 ;  31  State 
Rep.  479. 

Where  three  separate  petitions  were  filed, 
requiring  different  surviving  executors,  and 
executors  of  deceased  executors,  to  file  ac- 
counts, and  that  all  persons  interested 
should  be  cited  to  attend  a  final  settlement 
of  the  estate,  an  order  requiring  an  execu- 
tor to  account  will  not  be  reversed  because 
the  surrogate  heard  all  the  proceedings  to- 
gether, where  no  evil  result  is  shown;  and 
where  the  rights  of  all  persons  were  pro- 
tected, it  was  immaterial  whether  the  pro- 
ceedings were  consolidated,  and  a  single  or- 
der made  or  were  separately  entitled,  and 
separate  orders  entered.     lb. 

Where  eighteen  months  have  elapsed  since 
the  executrix  obtained  letters  testamentary, 
she  must  be  directed  to  account,  and  the 
fact  that  petitioner's  claim  is  in  dispute 
is  no  ground  for  denying  her  application  for 
an  accounting.  Estate  of  Cowdrey,  5  Dem. 
453;   8  State  Rep.  774,  Rollins,  Surr. 

In  proceedings  to  compel  an  accounting 
by  executors,  as  such,  the  petition  alleged 
that  more  than  a  year  had  elapsed  since  the 
granting  of  letters  testamentary;  that  the 
executors  had  sold  the  real  estate  of  the  de- 
ceased pursuant  to  a  power  contained  in  the 
will,  etc.  No  reference  was  made  to  any 
prior  accounting.  One  of  the  executors,  on 
the  return  of  the  citation,  appeared  and  in- 
terposed an  answer  setting  forth  a  decree 
of  the  surrogate  made  on  a  prior  final  ac- 
counting by  the  executors,  which  decree  re- 
cited the  issuing  of  a  citation  and  proof  of 
service  thereof  upon  the  present  petitioners, 
and  their  appearance  by  guardian  ad  litem, 
duly  appointed.  The  decree  adjudged  the 
final  settlement  of  the  executors'  account 
as  therein  specified.  Said  petitioners  de- 
murred to  the  answer,  and  the  surrogate  sus- 
tained the  demurrer.  Held,  error;  that  the 
decree  was,  prima  facie,  a  good  answer  to 
the  petition,  as  it  presumptively  embraced 
all  the  matters  as  to  which  the  executors 
were  liable  to  account;  that  if  new  facts 
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existed,  rendering  a  further  accounting 
proper,  they  should  have  been  averred  in 
the  petition.  Matter  of  Estate  of  Hood, 
90  N.  Y.  512,  rev'g  27  Hun  579. 

Plaintiff,  claiming  to  he  the  residuary 
legatee,  presented  a  petition  for  an  account- 
ing and  payment  The  executor  filed  an 
answer  duly  verified  denying  the  allegation 
that  she  was  such  legatee.  Held,  that  the 
surrogate  had  no  power  to  entertain  the 
proceeding  and  adjudicate  on  the  question 
presented;  that  the  objection  concerned  the 
jurisdiction  of  the  surrogate,  and  that  on 
presentation  thereof  he  should  have  dis- 
missed the  petition  without  prejudice  to  an 
action  for  an  accounting.  Fiester  v.  Shep- 
ard,  92  N.  Y.  251,  affi'g  26  Hun  183. 

When  one  who  was  executor,  administra- 
tor, and  guardian,  on  being  cited  to  ac- 
count, alleged  that  the  petitioner  had  as- 
signed his  interest  to  a  third  person  not  a 
party  to  the  proceedings, — Held,  that  the 
surrogate  had  no  jurisdiction  to  determine 
the  validity  of  the  assignment,  and  that  the 
respondent  must  account.  Bonfanti  v.  De- 
guerre,  3  Bradf.  429,  Bradford,  Surr. 

Successors  of  a  removed  administrator, 
also  interested  as  legatees,  filed  a  petition 
for  an  accounting  by  their  predecessor. 
Nearly  ten  years  having  elapsed  between 
the  removal  and  the  petition,  the  statute 
of  limitations  was  set  up. — Held,  that  there 
being  no  authority  for  a  petition  in  the 
character  of  legatee  and  successor  in  ad- 
ministration, and  the  relief  prayed  being 
such  only  as  could  be  granted  to  legatees, 
the  proceeding  must  be  deemed  instituted 
by  the  petitioners  in  that  character;  that, 
so  regarded,  it  was  barred  by  lapse  of  time. 
Clark  v.  Ford,  1  Abb.  Ct.  of  App.  Dec.  359 , 

3  Keyes  370;   3  Abb.  N.  S.  245;   34  How. 

478. 

It  is  not  a  sufficient  answer  to  the  peti- 
tion of  a  judgment-creditor  for  leave  to 
issue  execution  and  for  an  account,  to  aver 
the  publication  of  the  notice  to  creditors  to 
present  their  claims,  the  non-presentation 
of  the  petitioner's  claim,  and  the  distribu- 
tion of  the  assets,  unless  it  is  also  stated 
(that  the  executor  has  rendered  his  ac- 
count and  had  it  settled.    Keyser  v.  Kelly, 

4  Redf.  157,  Calvin,  Surr. 
A    committee   of    a    lunatic    legatee    ap- 
pointed by  default  in  another  State  cannot 
appear  on  final  accounting.     Weller  v.  Sug- 
gett,  3  Redf.  249,  Calvin,  Surr. 

The    provision    as    to  the    executor    be- 

§  2728.  [Am'd,  1893,  1894,  1895,  1911,  1912.]  Executors,  ct  cetera,  may 
petition  for  judicial  settlement ;  citation  thereupon. 

In  either  of  the"  following  cases  an  executor  or  administrator  may  present  to 
the  surrogate's  court  his  account  and  a  written  petition  duly  verified,  praying 
that  his  account  may  be  judicially  settled;  and  that  the  sureties  in  his  oflicial 
bond  or  the  legal  representatives  of  such  surety  and  all  creditors  or  persons  claim- 
ing to  be  creditors  of  the  decedent,  except  such,  as  by  vouchers  annexed  to  the 
account  filed,  appear  to  have  been  paid,  and  the  decedent's  husband  or  wife, 
next  of  kin  and  legatees,  if  any;  or,  if  either  of  those  persons  had  died,  his 
executor  or  administrator,  if  any,  and  the  attorney-general  in  a  case  where  de- 


ing  bound  by  the  order  must  be  limited  to 
cases  where  the  citation  has  been  served  per- 
sonally, or  where  the  fact  that  it  has  been 
served  by  leaving  a  copy  at  the  residence  has 
actually  come  to  the  knowledge  of  the  ad-' 
ministrator.  Estate  of  Williams,  3  Law 
Bull.  96,  Livingston,  Surr. 

A  supplementary  citation  can  be  is- 
sued under  §  2727  only  upon  return  of  the 
citation  issued  in  accordance  with  §  2726. 
Schlegel  v.  Winckel,  2  Dem.  232,  Rollins, 
Surr. 

No  formal  order  need  be  entered  granting 
a  creditor's  petition  for  a  settlement  of  an 
executor's  account,  where  in  response  to  ci- 
tation he  files  his  account.     lb. 

In  such  proceedings,  the  executors  can- 
not set  up  as  a  counterclaim  a  judgment 
recovered  against  petitioner  as  receiver,  and 
transferred  by  the  judgment-creditor  to  the 
executors  after  the  receiver's  appointment. 
In  re  Beecher's  Estate,  19  N.  Y.  Supp.  971. 

Discontinuance. — The  surrogate's  discre- 
tion is  not  exhausted  by  the  issuance  of  a 
citation,  but  he  may  thereafter  dismiss  the 
proceeding.  In  re  Stevenson's  Estate,  28  N. 
Y.  Supp.  362;  77  Hun  203;  Matter  of  Cohen, 
59  State  Rep.  765. 

The  proceedings  may  be  discontinued 
at  the  pleasure  of  the  petitioner.  If  be- 
fore the  return  day  he  gives  notice  of  dis- 
continuance, but  the  administration  goes 
on,  the  proceedings  are  no  bar  to  an  ac- 
tion for  an  accounting  by  the  petitioner. 
Harrington  v.  Libby,  6  Daly  259. 

Where  an  executor  and  executrix  who 
were  legatees  under  the  will  executed  an  in- 
strument stating  that  their  accounts  were 
settled  "as  between  themselves,  and  as  be- 
tween themselves  and  said  estate,"  and  mu- 
tually releasing  each  other  from  every  lia- 
bility "by  reason  of  anything  relating  to 
the  estate  or  the  doings  or  proceedings  of 
either  of  them  as  executrix  or  executor  of 
said  will," — Held,  that  the  release  was  a  bar 
to  proceedings  instituted  by  the  executor 
before  the  surrogate  to  compel  the  executrix 
to  account.  Also,  that  the  effect  of  the  in- 
strument as  a  bar  was  not  affected  by  the 
fact  that  there  was  an  infant  interested  in 
the  estate;  that  the  release,  while  it  stands, 
was  effectual  as  a  bar  under  all  circum- 
stances as  between  the  executor  and  execu- 
trix. Matter  of  Pruyn,  141  N.  Y.  544;  57 
State  Rep.  824,  affi'g  57  State  Rep.  296;  27 
N.  Y.  Supp.  572;  76  Hun  128. 
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cedent  died  intestate  as  to  any  part  of  his  estate,  leaving  no  known  heirs  or  next 
of  kin,  shall  he  cited  to  attend  the  settlement;  hut  where  the  decedent  leaves  a 
will  which  has  been  duly  admitted  to  probate,  it  shall  not  be  necessary  to  cite 
the  decedent's  next  of  kin,  unless  they  are  also  legatees. 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to  such  executor  or  ad- 
ministrator. 

2.  Where  notice  requiring  all  persons  having  claims  against  the  deceased  to 
exhibit  the  same  with  the  vouchers  thereof  to  such  executor  or  administrator  has 
been  duly  published  according  to  law.  If  one  of  two  or  more  co-executors  or 
co-administrators  presents  his  account  and  a  petition  for  a  judicial  settlement  of 
his  separate  account,  it  must  pray  that  his  co-executors  or  co-administrators  may 
also  be  cited.  Upon  the  presentation  of  accounts  and  a  petition,  as  prescribed 
in  this  section,  the  surrogate  must  issue  a  citation  accordingly.  On  the  return 
of  a  citation,  issued  as  prescribed  in  this  section,  the  surrogate  must  take  the 
account,  and  hear  the  allegations  and  proofs  of  the  parties,  respecting  the  same. 
Any  party  may  contest  the  account,  with  respect  to  a  matter  affecting  his  interest 
in  the  settlement  and  distribution  of  the  estate.  And  any  party  may  contest  an 
intermediate  account  rendered  under  section  twenty-seven  hundred  and  twenty- 
five  of  this  act  in  case  the  same  shall  not  be  consolidated  pursuant  to  section 
twenty-seven  hundred  and  twenty-seven  of  this  act  A  creditor,  or  a  person 
interested  in  the  estate,  although  not  cited,  is  entitled  to  appear  on  the  hearing, 
and  thus  make  himself  a  party  to  the  proceeding.  When  letters  issued  to  an 
executor  or  administrator  have  been  revoked,  he  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  praying  that  his  account  be  judicially 
settled,  and  that  his  successor,  if  a  successor  has  been  appointed,  and  the  other 
persons  specified  in  this  section  be  cited  to  attend  the  settlement. 

Am'd  L.  1893,  c.  686;  L.  1894,  c.  421;  L.  1895,  c  426.  Former  §§  2729-2732.  con- 
solidated. Am'd  L.  1911,  c's  329,  494;  L.  1912,  c.  230.  In  effect  Apr.  9,  1912.  The 
amendment  of  1911  inserted  the  provision  as  to  citation  to  the  attorney-general.  The 
amendment  of  1912  inserted  the  last  clause  in  the  first  paragraph. 


General  rules. — The  application  of  one 
of  the  next  of  kin  to  appear  should  be 
granted,  without  deciding  on  the  motion  his 
right  to  share  in  the  estate,  which  question 
should  be  reserved  for  the  accounting,  where 
it  depends  on  the  survivorship  of  testator 
and  two  other  persons,  who  perished  in  a 
common  disaster.  Re  St  John,  104  App. 
Div.  460;  93  N.  Y.  Supp.  836. 

Where  decedent  left  nephews  and  a  niece, 
who,  under  the  statute  of  distributions,  took 
the  entire  estate,  descendants  and  represen- 
tatives of  deceased  uncles  and  aunts  of  de- 
cedent were  not  "persons  interested  in  the 
estate,"  within  such  section,  and  hence  were 
not  entitled  to  intervene  in  proceedings  to 
settle  the  administrator's  accounts,  under 
such  section.  Re  Thompson,  41  Misc.  223; 
83  N.  Y.  Supp.  983. 

A  decree  of  the  surrogate  on  accounting 
directing  payment  of  a  specified  amount  by 
the  administrator  is  not  binding  on  the  sure- 
ties, where  they  were  not  cited  and  did  not 
appear  in  the  proceeding.  Cookman  v. 
Stoddard,  132  App.  Div.  485;  116  N.  Y. 
Supp.  901. 

Executors,  asking  a  settlement  of  their 
account,  must,  under  §  2728,  relating  to 
settlements  and  citations  thereupon,  cause 
to  be  cited  upon  their  accounting  all  credi- 
tors or  persons  claiming  to  be  creditors  of 
decedent,  except  such  as  by  vouchers  at- 
tached to  the  account  filed  appear  to  have 
been  paid,  and  they  cannot  defend  against 


a  demand  of  a  legatee  that  they  account  for 
certain  assets  or  profits  of  decedent's  busi- 
ness on  the  ground  that  creditors  of  decedent 
were  not  made  parties  to  the  proceedings  and 
should  be  heard  before  any  judgment  re- 
specting the  distribution  of  the  assets  is 
made.  Re  Hiscox,  135  App.  Div.  848;  120 
N.  Y.  Supp.  308. 

Where  an  executor  has  been  cited  by  a 
legatee  to  account,  and  apprehends  there 
may  be  two  trials  of  the  same  issues  in 
relation  to  his  accounting,  he  may,  by 
voluntary  petition,  obtain  a  judicial  set- 
tlement, which  proceeding  the  court  may 
consolidate   with    the    pending    involuntary 

?etition.  Rainsforth  Estate,  37  Misc.  660; 
6  N.  Y.  Supp.  314. 
The  surrogate's  court  has  jurisdiction  to 
determine  whether  a  claim  against  a  de- 
cedent's estate  has  been  conclusively  al- 
lowed so  as  to  order  payment  or  whether  it 
has  been  rejected  and  barred  by  the  statute 
of  limitations.  Matter  of  Doig,  125  App. 
Div.  746;   110  N.  Y.  Supp.  93. 

Upon  the  settlement  of  the  estate  of 
an  intestate,  the  surrogate's  court  has  no 

i'urisdiction  to  review  adoption  proceedings 
tad  before  a  county  judge  by  which  the 
intestate  adopted  a  child,  who  thereby  be- 
came entitled  to  a  share  of  the  estate 
under  the  statute  of  distributions.  Mat- 
ter of  Ward,  59  Misc.  328;  112  N.  Y.  Supp. 
282. 
The  surrogate's  court  has  no  jurisdiction 
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to  determine  the  validity  of  &  disputed 
debt  claimed  to  be  owing  the  estate  by  the 
cestui  que  trust.  Meeks  v.  Meeks,  122 
App.  Div.  461;    106  N.  Y.  Supp.  907. 

The  surrogate  has  jurisdiction  to  deter- 
mine whether  legacies  are  payable  out  of 
the  cash  proceeds  of  land  sold  by  the  ex- 
ecutor under  a  power.  Matter  of  Plum- 
mer,  38  Misc.  536;  77  N.  Y.  Supp.  1116. 

A  surrogate's  court  has  no  jurisdiction 
to  compel  an  administrator  to  account  for 
moneys  received  on  fire  insurance  policies 
for  losses  sustained  upon  real  property  of 
the  intestate  after  his  death,  where  he  re- 
ceives such  money  merely  as  trustee  for 
the  heirs  and  not  as  administrator  of  the 
personal  estate.  Matter  of  Kane,  38  Misc. 
276;  77  N.  Y.  Supp.  874. 

The  issue  between  an  executor  as  an  in- 
dividual and  other  parties  interested  in  the 
estate,  as  to  whether  a  fund  belongs  to  the 
estate  or  to  him,  may  be  tried  in  the  sur- 
rogate's court  upon  the  judicial  settlement 
of  his  account.  Matter  of  Archer,  51  Misc. 
260;    100  N.  Y.  Supp.   1095. 

A  surrogate's  court  has  not  jurisdiction, 
upon  the  accounting  of  an  executrix,  to 
determine  that  a  certain  portion  of  insur- 
ance moneys  collected  by  the  executrix  per- 
sonally upon  the  death  of  the  testator  was 
paid  for  by  the  testator  within  the  provi- 
sion of  8  22  of  the  Domestic  Relations  Law, 
and  is  therefore  liable  for  his  debts.  Mat- 
ter of  Thompson,  184  N.  Y.  36;  76  N.  E. 
870. 

The  surrogate's  court  has  no  jurisdiction 
in  a  proceeding  for  the  judicial  settlement 
of  the  accounts  of  a  testamentary  trus- 
tee, to  order  him  to  assign,  transfer  and 
deliver  to  a  beneficiary  contesting  the  ac- 
count, specific  bonds,  take  a  receipt  there- 
for, and  be  credited  with  the  value  "as  may 
hereafter  be  determined  bv  the  court,"  since 
such  bonds  must  be  reduced  to  cash  for 
distribution  except  upon  consent  of  the 
parties  or  where  a  sale  would  cause  loss, 
and  the  surrogate  has  no  power  to  fix  the 
value  of  property  for  the  purpose  of  dis- 
tribution. Matter  of  Hunt,  110  App.  Div. 
533;  97  N.  Y.  Supp.  403. 

A  surrogate's  court  has  no  inherent 
power  to  construe  the  provisions  of  a  will, 
excepting  so  far  as  it  may  be  necessary  in 
order  that  it  may  properly  perform  some 
other  duty  imposed  by  law  upon  it,  though 
as  a  necessary  incident  to  their  general 
powers  to  control  executors  and  to  direct 
the  payment  or  charging  of  legacies  and 
the  like,  surrogate's  courts  have  jurisdic- 
tion to  look  into  the  will  and  determine  its 
true  construction.  Matter  of  Davis,  105 
App.  Div.  221;   93  N.  Y.  Supp.   1004. 

The  surrogate's  court  has  no  jurisdic- 
tion upon  an  executor's  accounting  to  de- 
termine the  rights  of  an  assignee  of  a 
legacy  as  against  the  legatee.  Matter  of 
Grant,  37  Misc.  151;  74  N.  Y.  Supp.  958. 
As  a  condition  of  reopening  the  hearing 
on  a  reference  the  surrogate's  court  has 
power  to  limit  the  time  to  be  consumed  by 
the  moving  party  on  the  rehearing.    Mat- 


ter of  Davenport,  37  Misc.   179;   74  N.  Y. 
Supp.  940. 

A  surrogate's  decree  made  in  1883  di- 
rected the  testator,  as  executor  of  another 
estate,  to  pay  over  money  to  the  person  who 
is  now  his  widow,  on  a  claim  presented  by 
her  against  his  estate  in  1902,  rejected  by 
bis  executor,  who  filed  a  verified  answer, 
which  he  claimed  raised  issues  which  the 
surrogate  has  no  jurisdiction  to  try. — Held, 
on  the  executor's  accounting,  that  the  claim 
would  not  be  dismissed,  but  the  surrogate 
would  not  pass  upon  it  till  the  administra- 
tor should  have  60  days  to  seek  relief  in  a 
proper  tribunal.  Matter  of  Wait,  39  Misc. 
74;  78  N.  Y.  Supp.  869. 

The  surrogates  court  may  decree  the  pay- 
ment of  a  judgment  against  a  testator, 
though  disputed  or  rejected  by  the  executor, 
but  has  no  power  to  adjudicate  upon  the  va- 
lidity of  a  judgment  resisted  upon  equitable 
grounds,  as  because  the  testator  was  not 
served  with  the  summons  in  the  action;  and 
pending  an  application  to  the  supreme  court 
for  relief  from  the  judgment  on  which  a 
reference  has  been  ordered,  the  executor  and 
holder  of  the  judgment  having  agreed  in 
writing  that  the  judgment  should  be  re- 
leased and  assigned  to  the  executor,  and 
the  action  thereon  discontinued,  and  the 
executor  pay  $500,  the  surrogate  cannot  or- 
der  payment  of  the  $500,  having  no  juris- 
diction of  an  action  for  specific  perform- 
ance, and  the  agreement  not  being  a  com- 
promise within  L.  1893,  c.  100,  amending 
L.  1847,  c  80,  §  1.  Matter  of  Bronson,  69 
App.  Div.  487;  74  N.  Y.  Supp.  1062. 

The  claim  of  the  contestants  on  an  ac- 
counting being  that  the  executrix  should  be 
surcharged  with  the  value  of  certain  bonds 
and  mortgages  involving  the  question  of 
whether  their  assignment  had  been  procured 
by  fraud, — Held  not  within  the  jurisdic- 
tion of  the  surrogate  to  pass  upon.  Matter 
of  Dittrich,  53  Misc.  611 ;  105  N.  Y.  Supp. 
30L 

The  power  of  the  surrogate's  court  to 
construe  a  will  is  incidental  and  to  be  ex- 
ercised only  when  necessary  to  the  exercise 
of  the  other  statutory  powers  of  the  court, 
and  independently  the  jurisdiction  does  not 
exist  nor  can  it  be  conferred  by  submission 
of  the  parties.  Matter  of  Burdick,  98  App. 
Div.  560;  90  N.  *.  Supp.  161. 

Whenever  it  may  be  necessary  to  accom- 
plish distribution  in  an  accounting  in  the 
surrogate's  court)  of  which  proceeding  the 
surrogate  has  general  jurisdiction,  the  court 
has  authority  to  determine  all  questions  of 
the  construction  of  a  will,  although  the  dis- 
posal of  the  proceeds  of  real  estate  is  in- 
volved. Matter  of  Keogh,  47  Misc.  37;  95 
N.  Y.  Supp.  191. 

The  surrogate's  court  has  no  power  on 
an  accounting  by  an  administratrix  to  set 
aside  as  fraudulent  a  bill  of  sale  duly  ac- 
knowledged by  the  intestate  of  property 
then  owned  by  him  as  it  is  of  limited  juris- 
diction and  without  equity  powers.  Mat- 
ter of  Schnabel,  136  App.  Div.  522;  121  :  . 
Y.  Supp.  54. 
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Upon  a  judicial  settlement  of  an  exec- 
utors account,  the  consul  for  a  foreign 
country  cannot  waive  the  issuance  and 
service  of  citation  upon  infant  legatees  re- 
siding in  that  country.  Matter  of  Nyahay, 
66  Misc.  418;  121  N.  Y.  Supp.  207. 

The  will  of  a  resident  of  Fulton  county 
was  proved  before  the  surrogate  of  that 
county,  who  issued  letters  to  the  executor 
and  appointed  him  guardian  of  the  prop- 
erty of  the  infant  son  of  the  testator, 
devisee  and  legatee  under  the  will,  and  the 
executor  having  died  without  an  accounting, 
appointed  an  administrator  with  the  will 
annexed;  the  surrogate  of  Herkimer  county, 
of  which  the  infant  had  become  a  resident, 
appointing  such  administrator  also  guard- 
ian of  the  property,  the  administrator  in- 
stituted a  proceeding  before  the  surrogate  of 
Fulton  county  for  an  accounting  by  the 
administrator  of  the  executor,  to  which  the 
infant  was  not  a  party,  and  in  which  the 
account*  of  the  executor  as  such  and  as 
guardian  were  judicially  settled,  the  decree 
adjudging  that  the  trust  funds  be  passed 
over  to  the  administrator  with  the  will  an- 
nexed, whose  accounts  were  subsequently 
judicially  settled  by  the  same  surrogate  in 
a  proceeding  to  which  the  infant  was  a 
party  and  in  which  he  was  represented  by  a 
special  guardian,  and  a  decree  directed  the 
payment  by  the  administrator  to  himself  as 
guardian  of  the  sum  adjudged  to  be  due  to 
the  infant — Held  in  a  proceeding  instituted 
before  the  surrogate  of  Herkimer  by  the 
former  infant  after  he  became  of  age,  that 
the  decree  of  the  surrogate  of  Fulton  county 
on  the  accounting  of  the  administrator  of 
the  executor,  was  res  judicata  as  to  the 
infant's  interest  as  legatee,  and  the  decree 
on  the  accounting  of  the  administrator  with 
the  will  annexed  bound  him,  as  the  surro- 
gate had  jurisdiction  and  the  infant  was  a 
party,  but  that  he  was  not  bound  as  to  the 
matters  concerning  the  guardianship  of  the 
original  executor,  since  he  was  not  a  party 
to  the  proceeding  in  which  the  administra- 
tor of  the  executor  accounted.  Matter  of 
Turner,  79  App.  Div.  496;  80  N.  Y.  Supp. 

673. 

The  validity  of  a  disputed  assignment  of 
an  interest  in  an  estate  cannot  be  deter- 
mined by  the  surrogate.  Matter  of  Loses, 
46  Misc.  363;  94  N.  Y.  Supp.  1082,  affi'd  119 
App.  Div.  107. 

The  surrogate's  court  has  no  jurisdiction 
to  determine  issues  of  fraud  in  the  trans- 
fer by  a  testator  in  his  lifetime  of  personal 
property,  when  raised. by  a  judgment-cred- 
itor on  the  executor's  accounting.  Matter 
of  Bunting,  98  App.  Div.  122;  90  N.  Y. 
Supp.  786. 

While  as  a  rule,  the  supreme  court  will 
not  exercise  its  concurrent  jurisdiction  with 
the  surrogate's  court,  to  compel  executors 
and  trustees  to  account  for  their  acts,  but 
will  leave  that  to  the  surrogate's  court,  yet 
where  a  question  of  title  of  real  estate  is 
involved,  of  which  matter  the  surrogate's 
court  has  no  jurisdiction,  the  proper  forum 
for  the  accounting  is  the  supreme  court,  and 
the  surrogate's  court  should  not  entertain 


the  proceeding.  Matter  of  Fogarty,  117 
App.  Div.  583;  102  N.  Y.  Supp.  776. 

Upon  the  accounting  of  an  administra- 
trix she  preferred  a  claim  to  the  whole  es- 
tate as  a  gift  from  the  intestate,  by  an  affi- 
davit filed  three  months  after  the  account 
was  filed. — Held  that  an  objection  that  the 
surrogate  had  no  jurisdiction  to  hear  and 
determine  the  merits  of  the  claim,  was 
properly  overruled,  but  that  the  surrogate 
had  no  right  to  rule  as  to  the  party  object- 
ing: "you  can  take  Your  choice,  whether 
you  are  willing  that  she  should  assume  the 
affirmative  ana  prove  her  claim,  or  you  can 
insist  on  your  objection  of  want  of  juris- 
diction and  admit  that  she  is  in  possession 
of  property  under  claim  of  gift,"  but  should 
have  proceeded  with  the  hearing.  Matter 
of  Cavanagh,  121  App.  Div.  200;  106  N.  Y. 
Supp.  860. 

Consent  was  signed  by  the  executor  and 
claimants,  which  provided  that  their  claims 
should  be  heard  and  determined  by  the  sur- 
rogate upon  the  judicial  settlement  of  the 
account  of  the  executor,  but  was  not  filed 
until  eleven  months  alter  rejection,  and 
then  by  the  claimants  only. — Held  inopera- 
tive not  being  filed  by  both  parties.  Mat- 
ter of  Bork,  66  Misc.  179;  106  N.  Y.  Supp. 
361. 

Upon  the  judicial  settlement  of  the  ac- 
count of  an  executor,  the  surrogate  has 
power  to  pass  upon  all  questions  of  con- 
struction of  the  will  that  are  necessarily 
involved  in  the  accounting,  whether  they 
refer  to  real  or  personal  estate.  Matter  of 
Bruchaeser,  49  Misc.  194;  98  N.  Y.  Supp. 
937. 

Where  an  insane  person  is  a  necessary 
party  to  an  executors  accounting  it  is  not 
necessary  to  obtain  leave  of  the  supreme 
court  to  serve  the  citation  upon  the  incom- 
petent party  and  his  committee.  Meeks  v. 
Meeks,  61  Misc.  638. 

Upon  a  petition  of  a  creditor  to  require 
the  executrix  to  account, — Held  that  while 
the  surrogate  had  no  jurisdiction  to  try  and 
determine  the  issue  raised  by  the  claim  and 
its  rejection,  the  court  could  determine  the 
issue  raised  as  to  whether  the  executrix  re- 
ceived a  written  statement  of  the  claim,  and 
thereafter,  by  her  acts,  accepted,  approved 
and  promised  to  pay  it,  thereby  establishing 
it  as  valid.  Matter  of  Reinach,  40  Misc. 
78;  83  N.  Y.  Supp.  661. 

In  a  proceeding  for  an  accounting  as  to 
an  estate  in  which  an  incompetent  person 
is  interested,  where  the  supreme  court  has 
appointed  a  committee  of  his  person  and 
estate,  it  is  not  necessary  to  apply  to  the 
supreme  court  for  permission  to  serve  the 
citation  and  where  the  citation  was  duly 
served  on  the  incompetent  and  on  the  com- 
mittee who  appeared  bv  counsel,  the  decree 
entered  in  the  proceeding  is  valid.  Meeks 
v.  Meeks,  100  N.  Y.  Supp.  667. 

While  it  is  the  province  of  the  special 
guardian  to  file  formal  objections  to  the 
account  of  testamentary  trustees,  the  sur- 
rogate's court  will  of  its  own  motion,  when 
its  attention  is  called  to  objectionable  items, 


4290 


ex'r  or  adm'b:  settl't  of  acc't;  principles.       ^    *272? 

'  e.  18, 1 4,  a.  2 


act  independently  as  an  auditing  officer,  be- 
fore allowing  the  account.  Matter  of  Parr, 
45  Misc.  564;  92  N.  Y.  Stipp.  900. 

When  it  is  essential  to  the  adjustment  of 
the  executor's  accounts,  on  a  proceeding  for 
their  judicial  settlement,  that  the  surrogate 
should  determine  whether  a  provision  for 
the  widow  is  in  addition  to,  or  in  lieu  of, 
dower,  he  has  jurisdiction  to  pass  upon  it 
in  the  first  instance.  Matter  of  Gorden,  68 
App.  Div.  388;  74  N.  Y.  Supp.  259,  modi- 
fied 172  N.  Y.  25. 

A  surrogate's  court  has  power  to  construe 
wills,  only  in  so  far  as  the  same  may  be 
necessary,  in  its  general  powers  to  control 
executors  or  testamentary  trustees  and  to 
direct  the  payment  or  the  charging  of  leg- 
acies. Kirk  v.  McOann,  117  App.  Div.  56; 
101  N.  Y.  Supp.  1093. 

Upon  an  executor's  accounting  the  sur- 
rogate's court  has  jurisdiction  to  determine 
whether  or  not  a  judgment  against  the  de- 
cedent has  since  its  recovery  been  dis- 
charged in  bankruptcy.  In  re  Williams' 
Estate,  118  N.  Y.  Supp.  562. 

The  surrogate's  court  has  power  to  de- 
termine the  fact  whether  or  not  a  claim 
against  a  decedent's  estate  has  been  rejected, 
and  to  declare  it  allowed  if  found  to  have 
been  presented  and  the  rejection  to  have 
been  unduly  delayed.  Potts  v.  Baldwin,  67 
App.  Div.  434;  74  N.  Y.  Supp.  665. 

Upon  the  death  of  an  administrator  pend- 
ing a  compulsory  accounting,  the  surrogate 
has  no  power  to  make  an  ex  parte  order 
declaring  the  proceedings  abated  and  di- 
recting the  petitioners  to  pay  the  stenog- 
raphers fees  in  full;  such  order  should  be 
vacated  on  motion,  and  may  be  attacked  on 
a  motion  to  revive  the  proceedings,  and 
though  an  appeal  does  not  lie  from  the  ex 
parte  order,  an  appeal  does  lie  from  the  or- 
der refusing  to  vacate  it,  and  denying  the 
application  to  revive  the  proceedings.  Mat- 
ter of  Armstrong,  72  App.  Div.  286;  76  N. 
Y.  Supp.  37. 

The  surrogate's  court  has  no  jurisdiction 
to  compel  payment  by  an  executrix  of  any 
sum  received  by  her  in  any  other  capacity, 
or  of  which  she  had  no  right  to  take  posses- 
sion as  executrix.  Matter  of  Sergant,  62 
Misc.  173;  116  N.  Y.  Supp.  273. 

Although  the  surrogate's  court  has  no 
jurisdiction  to  adjudicate  upon  the  merits 
of  certain  claims,  it  has  authority  to  deter- 
mine whether  they  have  been  properly  pre- 
sented, allowed,  or  rejected.  Matter  of 
Scheetz,  62  Misc.  166;  116  N.  Y.  Supp.  428. 

Where  construction  of  the  will  is  abso- 
lutely necessary  as  an  incident  to  judicial 
settlement  and  distribution  of  the  estate, 
the  surrogate  will  assume  jurisdiction  to  in- 
terpret the  provisions  though  they  relate 
to  both  real  and  personal  property.  Mat- 
ter of  Phillips,  56  Misc.  96. 

The  surrogate's  court  has  jurisdiction, 
upon  the  statement  of  an  account  of  exec- 
utors and  trustees,  to  determine  the  dispo- 
sition of  a  fund  involving  personal  property 
and  real  estate  as  to  which  there  is  an  equi- 
table conversion  as  against  the  claim  of  an 


inchoate  right  of  dower  in  the  share  of  a 
devisee  subject  to  the  power  to  selL  Matter 
of  Faile,  51  Misc.  166;  100  N.  Y.  Supp.  866. 

Waiver  of  issue  and  service  of  a  citation 
to  a  judicial  accounting,  confers  no  juris- 
diction on  the  surrogate,  if  given  before  the 
proceedings  have  actually  or  constructively 
been  begun.  Matter  of  Qraham,  39  Misc. 
226;  79  N.  Y.  Supp.  573. 

The  mere  allegation  that  one  is  a  creditor 
of  an  estate  is  conclusive  for  the  purpose  of 
entitling  him  to  be  heard,  under  |  2728. 
Miles'  Estate,  33  Misc.  147;  68  N.  Y.  Supp. 
368,  affi'd  170  N.  Y.  75;  62  X.  E.  1084. 

The  surrogate  has  power,  in  proceedings 
for  the  judicial  settlement  of  tne  account 
of  an  executor  or  administrator,  to  deter- 
mine whether  a  claim  was  admitted  or  re- 
jected,   lb. 

An  executor  cannot  obtain  a  judicial  set- 
tlement of  his  account,  though  he  has  duly 
advertised,  until  one  year  has  elapsed  from 
issue  to  him  of  letters  testamentary.  Mat- 
ter of  Lansing,  37  Misc.  177;  74  N.  Y.  Supp. 
945,  Surr.  Ct 

An  executor's  account  cannot  be  judi- 
cially settled,  and  a  distribution  decreed, 
before  the  expiration  of  one  year  from  the 
issuance  of  letters  testamentary,  though  all 
the  beneficiaries  under  the  will  ana  the 
next  of  kin  and  heirs  of  the  decedent  con- 
sent thereto.  Matter  of  Brenner,  30  Misc. 
31 ;  62  N.  Y.  Supp.  1003,  Surr.  Ct 

The  only  authority  for  making  the  surety 
upon  the  bond  of  an  administrator  a  party 
to  a  proceeding  for  an  accounting  in  the 
surrogate's  court  is  found  in  §  2728,  and 
relates  exclusively  to  voluntary,  and  not 
to  compulsory,  accountings.  McMahon  v. 
Smith,  24  App.  Div.  25;  49  N.  Y.  Supp. 
93. 

In  the  case  of  a  proceeding  for  the  com- 
pulsory accounting  of  an  administrator,  the 
Srinciple  still  applies  that  the  surety  on 
is  bond  is  bound,  merely  by  virtue  of  his 
relation  of  privity,  by  any  decree  which  the 
surrogate  has  jurisdiction  to  make  touch- 
ing the  administrator's  conduct  in  the  ad- 
ministration of  the  estate.     lb. 

Where  in  such  a  proceeding,  instituted 
against  the  administrator  only,  it  appears 
that  there  is  property  to  be  distributed,  the 
failure  to  issue  a  supplemental  citation, 
under  §  2743,  to  necessary  parties,  who  have 
not  appeared  or  been  cited,  does  not  deprive 
the  surrogate  of  full  jurisdiction,  as  against 
the  administrator,  to  make  a  decree  which 
shall  conclude  him,  and,  if  the  distributees 
are  willing  to  adopt  that  decree,  it  does  not 
lie  in  the  mouth  of  the  administrator,  nor 
of  his  sureties,  to  complain  that  the  decree 
is  not  conclusive.     lb. 

A  decree  rendered  on  an  accounting  is 
not  binding  on  the  administrator's  sureties 
unless  they  were  cited.  Keegan  v.  Smith, 
39  N.  Y.  Supp.  826,  City  Ct. 

Repairs  for  the  permanent  improvement 
of  real  estate  should  not  be  charged  against 
the  income,  but  against  the  principal.  Mat- 
ter of  Braunsdorf,  13  Misc.  666;  35  ST.  Y. 
Supp.  298,  Surr.  Ct 
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Death  of  executor  terminates  voluntary 
accounting.  Pease  v.  Gillette,  10  Misc.  407; 
32  N.  Y.  Supp.  102,  Sp.  T. 

Where  two  executors  join  in  the  account, 
this  is  an  admission  of  joint  action  and 
joint  liability.  Matter  of  Oosterhoudt,  15 
Misc.  566;  38  N.  Y.  Supp.  179,  Surr.  Ct. 

Upon  the  accounting  of  the  administrator 
of  a  woman  in  whose  estate  a  man  claims 
an  interest  as  her  husband,  the  heirs-at-law 
and  next  of  kin  have  the  right  to  attack 
the  validity  of  the  asserted  marriage.  Mat- 
ter of  Tabor,  31  Misc.  579;  65  N.  Y.  Supp. 
571,  Suit.  Ct. 

A  beneficiary  and  heir-at-law  whose  ob- 
jections to  the  will  were  withdrawn  under 
an  agreement  for  a  settlement  of  the  estate, 
under  which  she  received  nothing  because 
the  estate  became  so  reduced  that  there  was 
no  surplus  to  divide,  and  whose  objections  to 
the  account  of  the  executrix,  filed  on  a 
compulsory  accounting,  were  not  sustained, 
may  not  upon  the  filing  of  the  same  account 
again,  raise  the  same  questions.  Matter  of 
Clapp,  30  Misc.  395;  63  N.  Y.  Supp.  1096, 
Surr.  Ct 

Executors  and  trustees  voluntarily  ac- 
counting more  than  six  years  after  letters 
were  issued,  and  managing  the  estate,  and 
making  payments  up  to  tne  present  time, 
cannot  invoke  the  statute  of  limitations 
against  objections  to  their  account.  Matter 
of  Lyth,  32  Misc.  608;  67  N.  Y.  Supp.  579, 
Surr.  Ct. 

One  of  the  two  executors  to  whom  let- 
ters were  issued  died,  being  also  a  lega- 
tee, after  they  had  each  filed  an  account. — 
Held,  that  the  account  of  the  co-executor 
could  proceed,  the  amount  in  his  hands  be 
determined,  and  the  costs  of  the  litigation 
adjudged  against  him,  though  no  distribu- 
tion could  be  ordered,  until  the  appointment 
of  an  administrator  of  the  deceased  execu- 
tor and  his  appearance  in  the  proceeding. 
Matter  of  Koch,  33  Misc.  672;  68  N.  Y. 
Supp.  938,  Surr.  Ct. 

Testator  gave  all  the  residue  of  his  estate 
to  his  executor  (1)  to  pay  debts;  (2)  to 
pay  the  income  to  A.  for  life;  and  (3) 
after  the  death  of  A.  to  pay  over  the  whole 
of  the  estate  to  R.  if  she  should  then  be  of 
age;  if  not,  when  she  (R.)  should  become 
of  age,  and  to  use  the  income  for  her  bene- 
fit until  that  time. — Held,  that  the  func- 
tions of  the  executor,  as  such,  and  as  tes- 
tamentary trustee,  were  separate,  and,  after 
he  had  collected  all  claims  and  paid  all 
debts  and  legacies,  the  executor  was  en- 
titled to  a  final  accounting  and  to  a  decree 
transferring  the  estate  to  him  as  testamen- 
tary trustee.  In  re  Read's  Estate,  12  N.  Y. 
Supp.  788. 

Principles  governing  statement  and 
settlement. — Tne  burden  of  proof  on  those 
who  except  to  an  executor's  accounting  on 
the  ground  that  property  of  the  estate  has 
not  been  listed  is  met  by  evidence  that  a 
certificate  of  stock  stood  in  the  name  of 
the  testatrix  at  her  death,  and  that  the 
name  of  the  assignee  had  not  been  filled  by 
her  in  an  assignment  executed  in  blank,  as 


the  presumption  is  that  ownership  by  the 
testatrix  continued.  Matter  of  Perrv,  129 
App.  Div.  587;  114  N.  Y.  Supp.  246.  * 

Where  of  three  sisters  and  a  niece  living 
in  one  family  two  died  at  intervals  and  the 
survivors  divided  up  the  property  by  a  fam- 
ily settlement  in  which  all  concurred,  in 
ignorance  of  the  existence  of  a  half-sister 
entitled  to  a  share,  the  survivors  will  not, 
on  an  accounting,  be  required  to  restore 
the  entire  estate,  but  will  be  entitled  to 
deductions  for  proper  commissions  and  doc- 
tors' bills  and  funeral  expenses  allowed  by 
the  surrogate  and  required  to  pay  over  only 
the  shares  of  the  half-sister  in  the  estate 
of  the  two  decedents,  their  own  shares  being 
treated  as  having  been  paid  over  to  them. 
Matter  of  McDonough,  132  App.  Div.  614: 
117  N.  Y.  Supp.  258. 

On  an  accounting  by  a  temporary  admin- 
istrator of  a  decedent  in  whose  name  stood  a 
seat  in  the  Stock  Exchange,  letters  having 
been  taken  out  in  order  to  facilitate  the 
transfer  of  the  seat  to  another  member  of 
decedent's  firm,  and  an  issue  having  arisen 
whether  the  seat  was  owned  by  the  firm 
or  the  decedent,  and  the  firm  having  been 
put  into  bankruptcy  and  a  trustee  appointed 
on  whose  claim  to  the  proceeds  they  were 
paid  into  court  by  the  Exchange  authorities 
and  an  action  started  to  determine  the  own- 
ership, the  temporary  administrator  should 
not  be  charged  with  the  value  of  the  seat 
before  the  determination  of  the  action. 
Matter  of  Grant,  132  App.  Div.  739:  116 
N.  Y.  Supp.  767. 

An  executor  who  has  turned  over  to  a  co- 
trustee who  was  entitled  to  all  the  income 
until  her  son  reached  majority  and  after 
that  to  one-half  for  life,  the  principal  of  a 
trust  fund  should  not  be  charged  with  in- 
terest on  it  save  for  the  son's  one-half  from 
the  date  he  reached  majority  down  to  the 
accounting.  Matter  of  Wagner,  132  App. 
Div.  306;  117  N.  Y.  Supp.  53. 

The  real  estate,  in  value  more  than  $4,000, 
and  household  furniture  were  left  to  the 
widow,  and  an  amount  nearly  equal  to  the 
assets  in  money  bequeathed  to  collateral 
relatives. — Held  that  there  should  be  al- 
lowed, for  funeral  expenses,  $381.50;  for 
headstone  to  grave,  $50;  for  attorney's  fees, 
$100;  but  in  the  absence  of  vouchers  show- 
ing payment  a  charge  of  $120  for  widow's 
mourning  clothes  should  not  be  allowed,  and 
a  charge  of  $180  for  widow's  sustenance 
under  the  Real  Property  Law  could  not  be 
sustained  since  she  had  accepted  the  devise 
of  real  estate.  Matter  of  Meuschke,  61 
Misc.  9;  114  N.  Y.  Supp.  722. 

A  husband  accounting  as  administrator 
of  his  wife's  estate  is  not  to  be  surcharged 
with  the  proceeds  of  a  winning  lottery  ticket 
by  evidence  that  two  days  after  his  wife's 
burial  he  displayed  $3,000  and  declared  that 
"mother  won  it  on  her  dying  bed,"  it  ap- 
pearing that  the  husband  was  a  habitual 
buyer  of  lottery  tickets,  and  that  when  the 
wife  bought  them  it  was  for  her  husband 
and  in  his  name.  Matter  of  Gerstenberg, 
133  App,  Div.  372;  117  N.  Y.  Supp.  190. 
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The  trust  fund  in  question  was 
by  the  executor  and  testamentary  trustee 
in  a  national  bank  of  the  stock  of  which 
he  was  chief  owner,  but  it  appeared  that 
the  fund  brought  no  profit  to  the  bank  nor 
benefit  to  the  trustee,  and  was  always  on 
hand  ready  for  disbursement. — Held,  on  the 
judicial  settlement  of  the  account  of  the 
executor  and  testamentary  trustee  that  he 
should  not  be  charged  with  interest  on  the 
fund.  Matter  of  Sexton,  61  Misc.  569;  115 
N.  Y.  Supp.  973. 

The  decree  on  a  final  accounting  is  not 
conclusive  if  assets  belonging  to  the  estate 
were  left  out,  and  a  further  accounting  may 
be  compelled  by  motion,  without  opening  the 
decree.  Matter  of  Heaney,  125  App.  Div. 
619;  110  N.  Y.  Supp.  80. 

The  wife  of  a  decedent  received  in  lieu 
of  dower  the  residuary  estate  for  life  and 
the  "rents,  profits,  and  income  thereof." — 
Held  that  this  did  not  entitle  her  to  the 
profits  of  a  partnership  the  decedent  was  a 
member  of  which  accrued  between  his  death 
and  the  time  its  affairs  were  liquidated. 
Matter  of  Miller,  64  Misc.  232;  119  N.  Y. 
Supp.  52. 

Executors'  account  should  be  credited 
with  the  sum  paid  in  compromise  of  an  ac- 
tion against  them  on  a  claim  said  to  have 
accrued  against  their  decedent,  even  if  the 
cause  of  action  which  the  executors  settled 
were  now  shown  to  have  had  no  foundation 
if  it  was  made  in  good  faith  and  from  a  rea- 
sonable fear  that  the  litigation  might  so 
against  them,  or  that  their  success  might 
prove  more  costly  to  the  estate  than  a  par- 
tial surrender  of  the  cause.  Matter  of  Ba- 
rn th,  62  Misc.  596;  116  N.  Y.  Supp.  1125. 

The  doctrine  of  marshalling  assets  is  not 
applied  as  matter  of  right  to  the  estate 
of  a  decedent,  but  rests  upon  equitable  prin- 
ciples and  will  be  enforced  only  for  the 
protection  of  an  equitable  right  in  favor  of 
one  who  has  no  complete  remedy  at  law,  and 
the  general  rule  that  a  testator's  personal 
estate  constitutes  the  natural  and  primary 
fund  for  the  payment  of  legacies  as  well 
as  debts  is  controlling,  unless  the  will  either 
in  express  terms  or  by  necessary  implica- 
tion discloses  a  different  intention  on  the 
part  of  the  testator.  Farmers'  Loan  & 
Trust  Co.  v.  Kip,  192  N.  Y.  266;  85  N.  E. 
59. 

Under  the  rule  that  an  executor  or  ad- 
ministrator is  entitled  to  be  credited  with 
the  reasonable  expenses  incurred  by  him 
in  litigation  for  the  benefit  of  the  estate 
conducted  in  good  faith  and  with  reason- 
able care  and  prudence,  an  administrator 
should  be  allowed  for  the  expenses  of  an 
appeal  he  prosecuted  to  the  court  of  last 
resort  in  a  case  tried  three  times  involving 
three-fourths  of  the  assets  of  the  estate 
as  to  which  there  had  been  a  diversity  of 
judicial  opinion.  Matter  of  Hoffman,  136 
App.  Div.  516;  121  N.  Y.  Supp.  184. 

On  an  administrator's  final  accounting 
the  surrogate  has  jurisdiction  to  disallow 
judgments  against  the  intestate  covered  by 
a  bankruptcy  discharge.     Matter  of  Peter- 


son,  137  App.  Div.  435;    121  N.  Y.  Supp. 
738. 

An  executor  of  an  insolvent  estate  who 
has  paid  a  debt  of  the  deceased  secured  by 
collateral  of  less  value  than  the  debt  should 
not  be  charged  with  the  value  of  such  col- 
lateral but  should  not  be  credited  with  the 
payment  to  a  greater  amount  than  a  pro 
rata  dividend  on  the  excess  of  the  claim 
over  the  value  of  the  collateral.  Matter  of 
j  Gill.  199  N.  Y.  155;  92  N.  E.  390. 
j  The  claim  of  an  accounting  party  for 
;  reimbursement  for  services  and  expenses  of 
counsel  during  the  administration  of  an  es- 
tate, up  to  the  time  of  the  commencement 
of  the  proceeding  for  the  judicial  settlement 
of  his  account,  should  appear  in  the  ac- 
count, and  the  claim  for  such  services,  etc., 
rendered  in  the  proceeding  for  the  judicial 
settlement  of  his  account,  should  not  ap- 
pear in  the  account,  but  must  be  fixed  and 
allowed  like  the  commissions  of  an  account- 
ing party,  by  the  surrogate,  at  the  close  of 
the  proceeding  for  such  judicial  settlement. 
Matter  of  Kreidler,  68  Misc.  412;  124  N.  Y. 
Supp.  628. 

Upon  a  judicial  settlement  of  an  admin- 
istrator's account,  where  he  sets  up  a  dis- 
charge in  bankruptcy  in  favor  of  the  in- 
testate, the  burden  rests  upon  the  judgment- 
creditors  of  establishing  facts  which  show 
that  their  claims  are  not  within  the  scope 
of  the  discharge.  Matter  of  Peterson,  68 
Misc.  10;  124  N.  Y.  Supp.  907. 

An  administratrix — Held,  liable  upon  her 
accounting  for  losses  in  the  continuance  of 
the  intestate's  business  between  the  time  of 
his  death  and  the  issuance  of  letters  where 
she  was  a  consenting  party  with  actual 
knowledge  of  the  acts  resulting  in  the  loss. 
Matter  of  McGovern,  118  N.  Y.  Supp.  378. 

An  administratrix  is  chargeable  with  the 
value  of  an  unexpired  liquor  tax  certifi- 
cate held  by  the  intestate.     lb. 

A  ground  urged  for  setting  aside  a  de- 
cree settling  an  administrator's  account 
in  an  action  brought  for  the  purpose  on  be- 
half of  one  interested  in  the  estate  was 
that  the  administrator  charged  himself  in 
his  inventory  and  in  his  accounting,  and 
was  charged  by  the  decree  with  two  items 
with  which  plaintiff  says  he  should  not 
have  been  charged  because,  strictly  speak- 
ing, the  property  represented  thereby  had 
never  actually  come  into  his  possession. — 
Held,  in  the  absence  of  fraud  this  was  not 
available  to  plaintiff.  Bodine  v.  William- 
son, 134  App.  Div.  688;  119  N.  Y.  Supp. 
500. 

An  administratrix — Held,  liable  upon  her 
accounting  for  moneys  appropriated  by  her 
attorney  to  whom  she  had  left  the  man- 
agement of  the  estate.  Matter  of  Beer,  124 
N.  Y.  Supp.  423. 

An  administrator  whose  accounts  were 
settled  by  a  decree  after  a  delay  of  twenty 
years,  and  who  did  not  appeal  from  the  de- 
cree, is  not  entitled  to  have  it  vacated  on 
the  ground  the  contestants  have  been  guilty 
of  laches  in  not  pressing  the  issue  to  a 
speedy  determination.  Matter  of  Bodine, 
119  App.  Div.  493;   104  N.  Y.  Supp.  138. 
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Payment  by  an  administrator  as  such  to 
himself  as  attorney  in  fact  for  certain  next 
of  kin — Held,  upon  a  consideration  of  the 
terms  of  his  power  of  attorney,  not  to  ex- 
onerate him  from  compliance  with  the  de- 
cree on  his  accounting  or  relieve  his  bond 
from  liability  to  make  the  payments  therein 
directed.  Lahn  v.  Sullivan,  116  App.  Div. 
669;  101  N.  Y.  Supp.  920. 

Upon  an  accounting  by  an  executor  and 
testamentary  trustee,  though  that  account- 
ing had  to  do  with  the  income  of  a  fund 
held  under  a  separate  trust  from  that 
created  in  the  residuary  clause  of  the  will, 
—Held,  that  it  was  proper  that  the  ex- 
penses should  be  paid  out  of  the  general 
estate,  for  the  reason  that,  on  the  termina- 
tion of  the  trust,  the  fund  went  into  the 
residuary  estate  to  be  retained  in  trust. 
Matter  of  Murphy,  121  App.  Div.  426;  106 
N.  Y.  Supp.  183. 

The  share  of  the  profits  of  a  partnership 
of  which  the  decedent  was  a  member,  re- 
ceived after  his  death,  during  the  sixty 
days  the  firm  was  to  continue  under  the 
articles  of  co-partnership, — Held,  to  be  in- 
come of  his  estate  and  not  principal.  Mat- 
ter of  Weaver,  53  Misc.  244;  104  N.  Y. 
Supp.  475. 

In  order  to  charge  an  executor  with  full 
interest  upon  legacies  advanced,  it  must 
be  shown  that  by  the  exercise  of  reasonable 
diligence  he  could  have  obtained  it.  Mat- 
ter of  Silkman,  121  App.  Div.  202;  105  N. 
Y.  Supp.  872. 

Where  it  appears  upon  an  accounting  of 
an  executor  that  he  has  paid  a  tax  to  the 
federal  government  which  was  not  a  proper 
charge  against  the  estate  and  may  possibly 
be  recovered  back,  it  is  error  to  charge  the 
amount  personally  against  the  executor,  but 
he  should  be  directed  to  seek  to  recover 
back  the  amount  paid.  Matter  of  Marx, 
117  App.  Div.  890;  103  N.  Y.  Supp.  446. 

The  allowance  by  an  executor  of  a  claim 
presented  against  an  estate  establishes, 
prima  facie,  the  accuracy  of  the  items  with- 
out other  proof;  and  the  opposite  party  is 
bound  to  show  affirmatively  a  mistake  or 
error,  and  whether  a  claim  has  been  paid 
or  not,  the  principle  is  the  same.  Matter 
of  Prince,  56  Misc.  222. 

The  executor  on  his  accounting  should 
be  charged  with  the  fair  value  of  corporate 
stock  belonging  to  the  estate,  which  he  sold 
under  circumstances  which  indicated  a  delib- 
erate intention  to  prevent  interested  parties 
from  bidding  on  it,  he  desiring  to  obtain 
control  of  the  corporation  in  which  he  was 
interested;  and  the  stock  not  being  gener- 
ally dealt  in,  the  amount  .which  witnesses 
testified  they  were  willing  to  pay  for  it  will 
be  taken  as  such  value.  Matter  of  Haug, 
55  Misc.  481. 

Collusion  on  the  part  of  executors  in 
facilitating  the  obtaining  of  judgment  on  a 
rejected  claim  to  which  a  defense  might  have 
been  successfully  interposed,  makes  the  pay- 
ment thereof  a  voluntary  one,  and  the  same 
may  be  disallowed.  Matter  of  Watson,  115 
App.  Div.  310;    100  N.  Y.   Supp.  993. 

Upon  the  settlement  of  the  account  of  an 


administratrix  who  had  continued  the  busi- 
ness of  the  deceased  until  the  destruction  of 
the  property  by  fire,  in  pursuance  of  an  al- 
leged mutual  arrangement  with  the  next  of 
kin, — Held,  that  she  should  be  charged  with 
the  amount  of  personal  property  which  came 
into  her  hands  and  credited  with  the  sums 
which  she  bad  fairly  and  properly  paid  out, 
including  an  uncollectible  note  and  a  legiti- 
mate loss.  Matter  of  Davies,  50  Misc.  94; 
100  N.  Y.  Supp.  349. 

The  admission  by  an  executor  upon  his 
accounting  that  he  received  a  sum  of  money 
from  the  testator  in  his  lifetime  and  volun- 
tarily used  a  part  of  it  for  the  common 
benefit  of  the  family,  is  only  sufficient  to 
sustain  a  finding  as  to  the  part  so  expended 
and  will  not  justify  charging  him  with  the 
balance.  Matter  of  Archer,  51  Misc.  260; 
100  N.  Y.  Supp.  1096. 

Upon  the  accounting  of  an  executor  who 
had  disposed  of  bank  stock  owned  by  the 
estate  in  connection  with  certain  shares  of 
his  own  receiving  a  large  sum  as  a  persona] 
bonus, — Held,  that  he  was  obliged  to  ac- 
count for  the  actual  proportion  of  the 
moneys  received  for  the  shares  of  stock  held 
by  the  estate  including  such  bonus,  and  an 
application  for  his  removal  as  executor 
should  be  allowed  for  the  best  interests  of 
the  estate.  Matter  of  Sandrock,  49  Misc. 
371;  99  N.  Y.  Supp.  497. 

The  executor  should  not  be.  credited  with 
permanent  improvements  to  mill  property, 
but  only  with  repairs  of  a  temporary  na- 
ture. Matter  of  Tisdale,  110  App.  Div. 
857 ;  97  N.  Y.  Supp.  494. 

Upon  an  accounting  by  executors  they 
should  not  be  allowed  the  amount  of  inter- 
est on  notes  made  by  the  testator  which 
they  postponed  the  payment  of  for  several 
years  though  they  had  personalty  sufficient 
to  pay  for  the  time  the  interest  ran  after 
one  year  from  the  issue  of  letters  testa- 
mentary. Matter  of  Hawley,  108  App.  Div. 
185;  96  N.  Y.  Supp.  61. 

Advances  made  by  the  decedent  in  his 
lifetime  will  not  be  presumed  to  have  been 
gifts.  Matter  of  Robinson,  45  Misc.  551 ;  92 
N.  Y.  Supp.  967. 

The  will  under  which  executors  accounted 
provided  a  trust  fund  for  the  support  of  a 
son  of  the  testator  from  the  income,  which 
did  not  suffice  for  the  purpose  intended. — 
Held,  that  they  should  not  be  allowed  to 
charge  against  principal  or  income  judg- 
ments for  costs  obtained  against  the  son  fn 
litigation  by  him  against  them,  to  reach 
which  would  also  require  proceedings  with- 
out the  jurisdiction  of  the  surrogate's 
court.  Matter  of  Knibbs,  45  Misc.  83;  91 
N.  Y.  Supp.  697. 

Upon  the  judicial  settlement  of  the  ac- 
count of  executors,  where  objection  was 
made  to  crediting  them  with  the  amount  of 
a  judgment  paid  by  them  and  which  had 
been  recovered  upon  a  claim  presented  by 
the  widow  of  the  testator,  disputed  and 
passed  upon  by  a  referee, — Held,  upon  a 
consideration  of  the  circumstances  includ- 
ing the  fact  that  one  of  the  executors  had 
testified  upon  the  reference  in  favor  of  the 
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claimant  and  that  objection  had  not  been 
made  to  the  competency  of  the  claimant  as 
a  witness  in  her  own  behalf,  that  sufficient 
was  not  shown  to  justify  the  surcharg- 
ing of  the  account  with  the  amount  so  paid. 
Matter  of  Watson,  101  App.  Div.  560;  92 
N.  Y.  Supp.  195;  34  Civ.  Proc.  150. 

The  acts  of  the  executors  in  contesting 
and  paying  such  claim  are  to  be  judged  in 
the  light  of  the  knowledge  which  they  pos- 
sessed at  the  time  when  they  acted  in  so 
doing;  and  though  their  judgment  as  shown 
by  subsequent  events  may  have  been  faulty 
when  they  exercised  it,  they  cannot  be  held 
liable  if  they  acted  in  good  faith  and  hon- 
estly,    lb. 

Where  part  of  the  estate  was  left,  under 
the  terms  of  the  will,  in  a  business,-— Held, 
on  the  executor's  accounting,  that  in  esti- 
mating the  profits  the  amount  of  salary 
drawn  by  the  executor  from  the  profits 
should  be  added.  Matter  of  Worther- 
spoon,  45  Misc.  81 ;  91  N.  Y.  Supp.  695. 

Where  the  administrator  has  made  pay- 
ments in  the  discharge  of  his  duties,  the 
burden  of  proof  is  upon  the  contestant,  to 
show  that  they  were  improper  charges 
against  the  estate.  Matter  of  Cozine,  104 
App.  Div.  182;  93  N.  Y.  Supp.  657. 

Release  of  executors  from  liability  for 
payment  of  certain  claims — Held,  to  estop 
the  parties  interested  in  the  estate  who  ex- 
ecuted it  from  questioning  the  payments 
which  should  not  be  disturbed,  although 
there  might  be  other  contingent  interests  in 
the  estate.  Matter  of  Robinson,  53  Misc. 
205;    104  N.  Y.  Supp.  599. 

Upon  the  judicial  accounting  of  an  exec- 
utor, the  burden  of  impeaching  the  justice, 
as  well  as  the  fact  of  the  payment  of  a 
voucher  for  a  debt  of  the  decedent,  rests 
upon  the  contestant;  but  the  executor  is 
bound  to  establish  the  justice  and  necessity 
of  a  payment  made  upon  a  claim  created  by 
himself,  as  for  counsel  as  well  as  attorney's 
fees.     Matter  of  Peck,   79  App.  Div.  296; 

80  N.  Y.  Supp.  76. 

The  account  of  an  executor  who  was  per- 
sonally interested  in  the  purchase  of  claims 
against  his  estate,  at  a  discount,  which  he 
paid  at  their  face, — charged  with  the  dif- 
ference, his  commissions  refused,  and  costs 
of  the  proceedings  for  an  accounting  im- 
posed upon  him  personally.  Matter  of 
Rainforth,  40  Misc.  600;  83  N.  Y.  Supp.  57. 

Neglect  to  enter  deficiency  judgments  in 
foreclosure  suits  on  which  nothing  could  be 
realized — Held,  no  ground  for  surcharging 
the  administrator's  account.  Matter  of 
Hayes,  40  Misc.  500 ;  82  N.  Y.  Supp.  792. 

Interest  not  received  should  not  be 
charged  against  an  executor  in  the  absence 
of  evidence  of  dereliction  or  explicit  proof 
that  he  could  have  invested  to  better  advan- 
tage.    Matter  of  Woodbury,  40  Misc.   143; 

81  N.  Y.  Supp.  503. 

Upon  the  accounting  of  the  surviving  ad- 
ministratrix at  the  instance  of  the  surety 
on  the  bond  of  both  administrators,  the  de- 
ceased one  of  whom  was  in  default,  and  she 
asserting  a  claim  against  the  surety  on  that 
account,  not  being  herself  chargeable  there- 


Ifor,   she   should   disclose  the  facts  as  she 

|  claims  them  in  her  accounts,  without  being 

I  obliged  to  make  a  voluntary  admission  of 

.  liability  or  to  acquiesce  in  a  decision  having 

equal  force;   ana  the  surety  is  not  bound 

by  her  assertion  of  facts  tending  to  relieve 

her  from  liability,  but  may  prove  possession 

and  control  of  the  assets  on  her  part  or 

negligence.    Matter    of    Provost,    87    App. 

Div.  86 ;  84  N.  Y.  Supp.  29. 

Evidence  to  show  liability  of  the  execu- 
tor to  the  estate  on  a  personal  note  in  favor 
of  the  testator — Held,  insufficient  to  charge 
him  therewith.  Magee  v.  Magee,  80  App. 
Div.  637 ;  80  N.  Y.  Supp.  757. 

In  proceedings  for  the  judicial  settlement 
of  an  executor's  account,  the  account  and 
the  exceptions  thereto  form  the  pleadings. 
Matter  of  Walrath,  37  Misc.  696 ;  76  N.  Y. 
Supp.  448. 

Executors  of  a  deceased  trustee  in  whose 
possession  a  trust  fund  admittedly  was,  nine 
years  before  his  death,  the  interest  or  in- 
come of  which  be  paid  to  the  beneficiary 
up  to  the  time  of  his  death,  and  his  exec- 
utors paid  thereafter,  and  concerning  the 
investment  or  disposition  of  which  no  evi- 
dence was  produced, — Held,  chargeable  with 
the  fund  on  their  accounting,  and  directed 
to  pay  the  same  over.  Matter  of  Stein- 
way,  37  Misc.  704;  76  N.  Y.  Supp.  452. 

An  administrator  indebted  to  the  estate, 
on  bond  and  mortgage  overdue,  is  liable  for 
interest  on  his  debt  at  the  rate  payable  at 
the  time  of  the  death  of  the  intestate,  up 
to  the  date  of  the  judicial  settlement  of 
his  account;  and  he  cannot  relieve  himself 
of  the  interest,  as  from  the  date  of  his  ap- 
pointment, by  crediting  the  estate  with  the 
amount  due  as  so  much  money  in  his  hands, 
and  charging  the  same  as  a  payment  on 
his  distributive  share.  Matter  of  Davis,  37 
Misc.  326;  75  N.  Y.  Supp.  493. 

The  judicial  settlement  of  an  executor's 
account  is  binding  only  as  to  items  that  he 
is  charged  with  therein.  Where  certain  as- 
sets were  not  included  in  those  he  was 
charged  with,  he  may  be  required  to  account 
for  them  in  a  subsequent  proceeding.  Mat- 
ter of  Butler,  66  Misc.  409;  123  N.  Y.  Supp. 
279. 

An  administratrix  should  not  be  charged 
with  the  rent  of  a  house  belonging  to  an  es- 
tate, in  which  house  the  executrix  was  liv- 
ing, when  it  appeara  that  she  made  every 
possible  effort  to  rent  the  house  for  the 
benefit  of  the  estate,  and  could  not  do  so. 
Matter  of  Schroeder,  113  App.  Div.  204; 
99  N.  Y.  Supp.  176. 

The  testimony  of  a  widow,  corroborated 
by  that  of  servants,  that  she  owns  the  per- 
sonal effects  in  a  house,  by  gift  from  the 
husband,  inter  vivos,  is  insufficient  to  estab- 
lish such  gift,  as  all  of  the  witnesses  are  in- 
terested,    lb. 

Upon  the  judicial  settlement  of  the  ac- 
count of  an  executrix,  who  also  succeeded 
her  husband  as  legal  representative  of  an- 
other estate,  the  administratrix  of  a  de- 
ceased legatee  of  part  of  the  latter  estate, 
is  a  proper  party  and  may  file  objections. 
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Matter  of  Walton,  38  Misc.  723;  78  N.  Y. 
Supp.  296. 

Upon  settlement  of  an  executor's  account, 
the  inventory  is  prima  facie  correct  and  the 
burden  of  showing-  the  contrary  rests  upon 
the  contestant,  who  must  establish  his  al- 
legations with  reasonable  eertaintv.  Mat- 
ter of  Van  Sise,  38  Misc.  155;  77  N.  Y. 
Supp.  266. 

The  execution  of  a  lease  in  which  the 
testator  covenanted  to  pay  for  the  build- 
ings remaining-  on  the  premises  at  the  ex- 
piration of  the  term,  /rives  the  lessee  no 
standing-  as  a  creditor  on  the  accounting  of 
the  executor,  before  the  expiration  of  the 
term,  and  the  Surrogate's  court  has  no  pow- 
er to  direct  the  executrix  to  retain  an 
amount  to  meet  the  claim  therefor.  Mat- 
ter of  Henshaw,  37  Misc.  536;  75  N.  Y. 
Supp.  1047. 

An  executor  is  properly  allowed  on  his  ac- 
counting counsel  fees  incurred  in  success- 
fully resisting  an  application  to  remove  him 
from  office.  Matter  of  Boyer,  54  Misc.  182; 
105  N.  Y.  Supp.  857. 

In  adjusting  the  accounts  of  executors 
the  surrogate's  court  is  governed  by  prin- 
ciples of  equity  as  well  as  of  law,  and  it 
is  at  all  times  competent  for  an  accounting 
executor,  unimpeded  by  technical  rules,  to 
show  the  fairness  of  his  dealings,  the  real 
nature  of  his  transactions  and  the  amount 
for  which  he  should  be  held  liable.  Mat- 
ter of  Woodward,  69  App.  Div.  286;  74  N. 
Y.  Supp.  755. 

Upon  the  judicial  settlement  of  the  ac- 
count of  a  trust  company  as  executor  of 
an  attorney  at  law,  who  had  a  large  claim 
for  services  against  an  estate,  the  accept- 
ance of  a  piece  of  real  estate  with  an  unmar- 
ketable title,  in  satisfaction  thereof, — 
Held,  to  require  the  amount  lost  thereby  to 
be  surcharged  against  the  executor's  ac- 
count, as  well  as  the  amount  of  a  collectible 
claim  against  which  the  statute  of  limita- 
tions had  been  allowed  to  run.  Matter  of 
Long  Island  Loan  &  Trust  Co.,  92  App.  Div. 
5;  87  N.  Y.  Supp.  318. 

Testator's  son,  one  of  his  executors, 
claimed  to  have  been  a  partner  with  his 
father  in  business,  and  brought  out  the  in- 
terest of  the  estate  therein  for  $5,000;  on 
the  evidence  of  the  value  of  the  business, 
before  the  referee,  his  account  was  sur- 
charged to  twice  the  amount  as  represent- 
ing one-half,  and  the  surrogate  further  sur- 
charged the  account  with  the  whole  value 
of  the  business,  on  the  ground  that  the  ex- 
istence of  the  partnership  was  not  estab- 
lished.— Held,  on  the  evidence,  that  this  last 
conclusion  was  unwarranted.  Matter  of 
Muller,  96  App.  Div.  619;  88  N.  Y.  Supp. 
673. 

An  administratrix  is  entitled  to  reason- 
able allowance  for  the  services  of  an  at- 
torney in  discovering  an  asset  of  the  estate, 
but  not  upon  the  basis  of  an  individual  con- 
tract of  employment  entered  into  at  a  time 
when  she  supposed  that  she  was  personally 
entitled  to  the  fund.  Matter  of  Pond,  42 
Misc.  165;  85  N.  Y.  Supp.  1060. 

Upon  the  accounting  of  an  administrator, 


the  surrogate  has  jurisdiction  to  try  and 
determine  a  disputed  payment  to  one  of  the 
next  of  kin  on  account  of  his  distributive 
share,  and  may  determine  whether  or  not 
the  transaction  was  such  pavment.  Matter 
of  Robinson,  42  Misc.  169;  85  N.  Y.  Supp. 
1087. 

Disbursements  allowed  by  an  executor  in 
making  a  settlement  with  the  partners  of 
his  testator  having  been  objected  to,  on 
the  judicial  settlement  of  his  account,  he 
must  produce  the  original  vouchers  or  show 
that  the  disbursements  were  actually  made 
for  the  benefit  of  the  testator's  estate*  Mat- 
ter of  Meyer,  95  App.  Div.  443;  88  N.  Y. 
Supp.  798. 

Upon  an  executor's  accounting,  he  will 
not  be  required  to  answer  a  question  as  to 
a  secret  formula,  pending  the  determina- 
tion of  his  right  to  refuse  to  disclose  it 
Matter  of  Freligh,  42  Misc.  1 1 ;  85  N.  y! 
Supp.  830. 

An  executrix  upon  her  accounting,  is  not 
required  to  include  the  real  estate  of  the 
testator,  and  if  the  personal  property  is 
insufficient  to  pay  debts,  a  creditor  must 
have  recourse  to  the  statutory  proceedings 
for  the  sale  of  the  real  estate,  and  the  fact 
that  the  executrix  is  also  devisee,  does  not 
alter  the  relation  of  the  parties.  Matter  of 
Gill,  42  Misc.  457;  87  N.  Y.  Supp.  252. 

Whore  a  decree  upon  an  accounting  of  an 
administratrix  has  directed  her  to  pay  a 
specific  sum  to  one  of  the  next  of  kin  and 
an  appeal  therefrom  has  been  taken  and  an 
undertaking  given  to  stay  the  enforcement 
of  the  decree,  a  proceeding  to  compel  pay- 
ment of  a  part  of  such  share  may  not  be 
maintained  pending  such  appeal.  Matter  of 
Moran,  59  Misc.  133;  112  N.  Y.  Supp.  207. 

Where  a  devastavit  occurs  after  a  fund 
for  the  payment  of  specific  legacies  has  been 
set  aside,  residuary  legatees  who  have  re- 
ceived their  share  may  not  be  compelled  to 
account  to  the  specific  legatees.  Farmers' 
Loan,  etc,  Co.  v.  McCarthy,  56  Misc.  413: 
107  N.  Y.  Supp.  928. 

An  executor  who  had  deposited  in  his 
own  bank  the  proceeds  of  sale  of  real  es- 
tate belonging  to  the  estate — Held,  charge- 
able on  his  accounting  with  interest  thereon 
at  trust  company  rate,  i.  e.,  two  per  cent. 
Matter  of  Clark,  69  Misc.  527;  127  N.  Y. 
Supp.  888. 

An  executor  authorized  to  continue  a  busi- 
ness provided  it  can  be  conducted  at  profit, 
— Held,  justified  in  taking  six  months  to 
close  it  up  after  it  had  ceased  to  be  profit- 
able. Matter  of  Moore,  69  Misc.  535;  127 
N.  Y.  Supp.  884. 

The  good-will  with  which  the  executor 
was  chargeable  on  his  accounting  computed 
at  three  years  net  annual  profits.     lb. 

Credits  disallowed  in  the  final  account  of 
an  administratrix,  cannot  be  brought  up  in 

supplemental  account ;  and  an  unwarranted 
appeal  having  been  taken  from  the  judg- 
ment of  the  appellate  division  modifying  the 
surrogate's  decree  on  the  final  accounting, 
— Held,  that  the  expenses  of  such  appeal 
and  sums  paid  to  counsel  would  not  be  al- 
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lowed.    Matter  of  Gunthcr,  140  App.  Div. 
861;  125  N.  Y.  Supp.  702. 

When  a  woman  gave  three  notes  to  a 
trust  company  to  provide  for  improvement 
on  her  real  estate  and  her  husband  took 
them  up  on  an  agreement  that  he  should 
have  the  rents  and  profits  of  the  real  es- 
tate and  the  notes  were  indorsed  by  him 
without  recourse,  and  were  put  in  a  safe 
deposit  drawer  to  which  she  had  access,  she 
should  not  after  his  decease  be  charged  with 
the  notes  as  executrix  in  the  face  of  declara- 
tions by  him  tending  strongly  to  show  that 
he  had  given  her  the  money  to  free  her 
property  from  the  debt.  Matter  of  Van 
Alstyne,  142  App.  Div.  209;  126  N.  Y.  Supp. 
1078. 

Compound  interest  is  chargeable  on  funds 
received  from  abroad  after  the  death  of  an 
executrix  and  mingled  in  the  business  of  her 
husband  instead  of  being  kept  separately. 
Farrell  v.  Farrell,  142  App.  Div.  606;  127 
N.  Y.  Supp.  764. 

Where  a  fund  was  given  to  executors  in 
trust  to  pay  the  net  income  thereof  to  tes- 
tator's son  during  his  life,  the  executors 
having  the  power,  in  their  discretion  to 
charge  the  beneficiary  with  advances  made 
by  testator  or  to  use  of  the  fund  or  any 
part  thereof  for  the  payment  of  beneficiary's 
debts,  and  the  beneficiary  denies  the  exist- 
ence of  such  advances  or  debts,  the  execu- 
tors will  be  required  to  state  in  their  final 
accounting  the  names  of  the  creditors  and 
the  amounts  of  the  debts  and  advances 
which  they  elect  to  pay,  and  the  surrogate 
will  pass  upon  the  validity  of  said  alleged 
debts  and  advances.  Matter  of  Bischoff, 
73  Misc.  191. 

The  withdrawal  of  a  savings  bank  deposit, 
given  to  the  daughter  of  the  depositor  in 
the  lifetime  of  the  latter,  by  the  donee  after 
she  became  administratrix, — Held,  not  to 
make  her  chargeable  as  administratrix  with 
the  amount.  Matter  of  Barefield,  36  Misc. 
745;   74  N.  Y.  Supp.  472. 

Where  upon  the  accounting  of  an  admin- 
istratrix of  an  incompetent  person,  it  ap- 
pears that  part  of  the  fund  is  to  be  deemed 
personal  property  and  part  realty,  and  the 
former  is  insufficient  to  pay  the  debts  and 
funeral  expenses,  the  balance  being  realty, 
must  be  remanded  in  the  possession  of  the 
committee  of  the  incompetent.  Matter  of 
Reeve,  38  Misc.  409;  77  N.  Y.  Supp.  936. 

Upon  the  final  settlement  of  an  executor's 
account,  the  surrogate  has  jurisdiction,  upon 
proof  that  assignments  of  mortgages  to  the 
executor  were  intended  to  aid  him  in  the 
distribution  of  the  estate,  to  compel  him  to 
account  for  such  securities  as  part  of  the 
assets.  Matter  of  Amraarell,  38  Misc.  399; 
77  N.  Y.  Supp.  932. 

The  rule  that  where  the  testator  directs 
real  estate  to  be  sold  to  pay  legacies,  the 
land  is  to  be  treated  for  all  purposes  of 
administration  as  personalty,  and  the  pro- 
ceeds become  assets  for  the  payment  of 
debts, — applied  to  the  sale  of  lands  in  an- 
other State,  of  a  testator  domiciled  in  New 
York,   where  administration   was   granted.  I 


Matter  of  Newell,  38  Misc.  563;  77  N.  Y. 
Supp.  1116. 

The  administratrix  of  an  intestate  deliv- 
ered a  saloon  with  its  fixtures  to  her  hus- 
band at  or  before  her  marriage  to  him,  and 
thereafter  permitted  him  to  treat  it  as  his 
own  either  under  a  sale  or  gift. — Held,  she 
could  not  be  required  to  account  for  the 
proceeds  of  the  business  as  such  except  so 
far  as  it  could  be  shown  that  they  were 
received  by  her  or  were  under  her  con- 
trol, nor  was  she  chargeable  as  to  the  next 
of  kin  with  the  gross  receipts,  but  only 
with  the  value  of  the  saloon  and  interest. 
Matter  of  Suess,  37  Misc.  459;  75  N.  Y. 
Supp.  938. 

The  executor,  being  a  surviving  member  of 
a  firm  of  which  his  testator  was  a  partner, 
the  other  surviving  partner  not  being  a 
party,  cannot  be  compelled,  on  his  account- 
ing, to  account  in  respect  to  partnership  af- 
fairs, except  so  far  as  he  admits  the 
receipt  of  amounts  on  account  of  the  firm. 
Matter  of  Mertens.  39  Misc.  512;  80  N.  Y. 
Supp.  376. 

A  person  named  as  executor  in  a  will  re- 
ceived, at  the  same  time  the  will  was  ex- 
ecuted, a  bankbook  and  an  order  upon  a  sav- 
ings bank  authorizing  him  to  draw  the  fund 
on  deposit;  on  the  next  morning  he  pre- 
sented the  book  and  order  and  was  paid 
such  moneys,  and  immediately  deposited 
them  in  the  same  bank  in  his  own  name, 
and  the  testatrix  died  in  the  afternoon  of 
the  same  day. — Held,  that  he  was  liable  to 
account  for  the  fund  as  executor.  Matter  of 
Brintnall,  40  Misc.  67 ;  81  N.  Y.  Supp.  250. 

An  executor  may  be  compelled  to  account 
for  the  assets  he  received,  even  though  the 
provisions  of  the  will  are  invalid.  It  is 
no  ground  to  relieve  from  liability  to  ac- 
count for  certain  assets,  that  they  are  of 
indefinite  value  as  the  good-will  of  a  busi- 
ness. The  accountant  should  calculate  the 
value  as  nearly  as  possible.  Matter  of  His- 
cox,  135  App.  Div.  848;  120  N.  Y.  Supp. 
306. 

Where  a  life  tenant  has  had  absolute  pow- 
er of  disposition  during  her  lifetime  and 
her  personal  representative  is  called  upon  to 
account  for  the  estate  and  sets  up  that  he 
cannot  find  any  part  of  it  in  his  hands,  the 
burden  rests  upon  the  remainderman,  to 
show  that  some  part  of  the  original  estate 
passed  to  the  personal  representative  or 
has  been  in  his  possession.  Seaward  v. 
Davis,  198  N.  Y.  415;  91  N.  E.  1107. 

Trusts  of  personal  property  vest  in  the 
executor  of  the  trustee,  and  by  qualifying 
as  executor  one  becomes  liable  to  account 
and  to  pay  over  anything  found  due  to  the 
beneficiaries.  Seaward  v.  Davis,  133  App. 
Div.  191;    117  N.  Y.  Supp.  468. 

An  administratrix  with  the  will  annexed, 
who  is  also  tenant  in  common  of  the  real 
estate,  cannot  be  called  to  account  before 
the  surrogate  for  rents  collected.  Matter  of 
Dunn,  63  Misc.  179;   118  N.  Y.  Supp.  560. 

The  executor  is  chargeable  with  rents  col- 
lected from  property  superficially  devised, 
upon  his  accounting.  Matter  of  Woods,  55 
Misc.  181 ;  106  N,  Y.  Supp.  464. 
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Executors  who  purchase  in  their  individ- 
ual names  lands  sold  under  foreclosure  pro- 
ceedings brought  by  their  testator  in  his 
lifetime,  hold  such  lands  in  trust  as  per- 
sonalty, which  they  can  dispose  of  and  for 
which  they  are  liable  to  account.  Hine  v. 
Hine,  118  App.  Div.  585;  103  N.  Y.  Supp. 
535. 

An  executor  when  ordered  to  turn  over 
property  of  an  estate  of  which  his  testa- 
tor was  administrator  should  account  for 
interest  received  by  his  testator,  and  for 
interest  actually  received  by  such  executor, 
or  which  he  should  have  received.  Matter 
of  Collyer,  124  App.  Div.  16;  108  N.  Y. 
Supp.  600. 

Where  a  testator  who  has  advanced  sums 
of  money  to  his  sons  provides  that  such  ad- 
vancement shall  be  deducted  from  their 
shares  of  his  estate,  and  their  interest  un- 
der the  will  is  contingent  and  never  vests 
by  reason  of  their  deaths  before  the  time 
fixed  for  vesting,  payment  made  by  them  to 
their  mother  who  was  executrix  are  volun- 
tary and  she  is  not  obliged  to  account  there- 
for as  part  of  the  estate.  Hess  v.  Zahn,  57 
Misc.  515;    107   N.   Y.   Supp.  951. 

On  objections  to  the  accounting  by  an 
administrator  it  is  improper  to  determine 
the  ownership  of  a  bank  deposit  made  by 
the  intestate  "in  trust"  for  a  deceased  bene- 
ficiary without  citing  the  latter^s  personal 
representatives.  Matter  of  Duffy,  127  App. 
Div.  74;  111  N.  Y.  Supp.  77. 

Parties. — A  testator  left  a  sum  of  money 
in  trust  for  his  daughter,  the  principal  at 
her  death  to  go  to  her  issue,  or,  if  she  died 
unmarried  or  without  issue,  then  to  her 
brothers.  She  married,  but  died  without  is- 
sue. In  a  proceeding  by  her  administrator 
to  procure  an  accounting, — Held,  that  the 
brothers  were  necessary  parties,  as  they 
were  interested  in  the  determination  of  the 
question  involved.  Riggs  v.  Cragg,  89  N. 
Y.  479,  rev'g  26  Hun  90. 

Better  practice  to  cite  paid  creditors, 
though  failure  to  do  so  does  not  affect 
jurisdiction.  Matter  of  De  Forest,  86  Hun 
300;  33  N.  Y.  Supp.  216. 

On  an  accounting  where  by  the  will  the 
wife  is  the  residuary  legatee,  if  she  dies 
before  the  accounting,  her  executors  are 
necessary  parties.  Vulte  v.  Martin,  44  How. 
18. 

The  creditors  of  a  distributee  are  not 
proner  parties  on  an  accounting  of  an  ad- 
ministrator. Only  creditors  of  the  decedent, 
or  those  claiming  to  be  such,  can  appear 
and  be  heard.  Duncan  v.  Guest,  5  Redf. 
440,  Coffin,  Surr. 

If  the  same  person  is  executor  or  admin- 
istrator of  the  principal  estate,  and  also 
of  that  of  one  of  the  legatees,  on  an  account- 
ing at  his  request  the  persons  interested  in 
the  estate  of  the  deceased  legatee  must  be 
cited,  though  generally  it  is  enough  to  cite 
the  administrator  or  executor,  but  the  same 
person  cannot  represent  both  estates.  Fish- 
er v.  Banta,  66  N.  Y.  468. 

Although  the  Code  does  not,  in  terms, 
provide  for  the  citation  of  an  assignee  of  a 
*«g*cy  or  distributive  share,  upon  an  execu- 


tor's application,  to  attend  proceedings  for 
accounting  and  distribution,  it  seems  that 
such  a  citation  would  be  regular  and  proper. 
Gibbons  v.  Shepard,  2  Dem.  247,  Rollins, 
Surr. 

Where  one  of  two  executors  presents  his 
account  for  judicial  settlement,  as  permit- 
ted by  §  2729,  his  associate,  who  is  re- 
quired by  that  section  to  be  cited  to  attend 
the  settlement,  is  entitled  to  file  objections, 
under  §  2730.  But  attorneys  claiming  to 
be  creditors,  in  respect  of  services  rendered 
to  the  executors,  have  no  such  standing. 
Mead  v.  Willoughby,  4  Dem.  364,  Rollins, 
Surr. 

Where  after  the  expiration  of  a  year 
from  the  issuance  of  letters  testamentary  to 
an  executor,  but  before  a  year  had  elapsed 
since  the  issuance  of  letters  to  a  co-execu- 
tor, and  before  the  lapse  of  a  year  and  a 
half  since  the  issuance  of  letters  to  an  execu- 
trix, a  petition  was  filed  by  him  for  the 
judicial  settlement  of  the  accounts  of  him- 
self and  associates,  and  a  citation  issued 
whereby  the  co-executors  and  executrix  were 
required  to  attend  the  judicial  settlement  of 
his  account  as  one  of  the  executors;  the  pe- 
tition was  granted  so  far  as  it  related  to 
the  settlement  of  his  own  account,  but  re- 
fused so  far  as  it  related  to  the  account 
of  the  co-executor  because  a  year  had  not 
elapsed  since  the  issuance  of  letters  to  him, 
and  as  far  as  it  related  to  the  account  of 
the  executrix  because  a  year  and  a  half  had 
not  elapsed  since  the  issuance  of  letters  to 
her,  and  the  circumstances  were  not  such  as 
in  the  judgment  of  the  court  warranted  a 
compulsory  accounting.  Estate  of  Menck,  5 
State  Rep.  341,  Rollins,  Surr. 

Executors  of  a  deceased  executor,  who 
as  parties  interested  in  the  first  decedent's 
estate  petition  for  a  settlement  of  the  ac- 
count of  surviving  executors,  cannot  be 
compelled  in  the  same  proceeding  to  account 
for  the  acts  of  their  own  decedents  as  co- 
executor  of  the  respondent;  there  must  be  a 
separate  proceeding.  Murray  v.  Vanderpoel, 
2  Dem.  311,  Rollins,  Surr.  See  amendment 
to  §  2606. 

While  a  voluntary  accounting  by  a  tes- 
tamentary trustee  was  pending,  a  beneficiary 
of  the  trust  estate  died  leaving  an  infant 
child,  and  a  will,  executed  before  the  child's 
birth,  which  made  no  provision  for  it. 
Held,  that,  on  its  parent's  death,  this  child 
was  vested  with  some  interest  in  the  trust 
estate,  and  was,  therefore,  a  proper,  al- 
though perhaps  not  a  necessary,  party  to 
the  accounting;  that  an  order  making  such 
child,  as  well  as  the  executor  of  its  de- 
ceased parent,  party  to  the  accounting  was 
proper;  and  that  the  judgment  on  the  ac- 
counting would  be  binding  on  the  child,  and 
on  its  parent's  estate.  Matter  of  Smith,  68 
Hun  530. 

Hearing. — §§  2730  and  2731  have  prac- 
tically the  same  meaning,  and  are  to  be 
construed  in  the  same  manner  as  the  sec- 
tions of  the  Revised  Statutes  which  they 
have  replaced.  Matter  of  Healy,  26  State 
Rep.  944,  Abbott,,  Surr. 


4298 


ex'r  ob  aj>m'k:  settl't  of  acc't:  form. 


12728 
e.  18,  t.  4,  a.  2 


The  accounts  and  accounting.  —  The 

rendering  of  an  account  by  an  executor  or 
administrator  and  the  settlement  of  the  ac- 1 
count,  after  it  has  been  rendered,  are  sep- ' 
arate  and  distinct  proceedings.    Remington 
v.  Walker,  21  Hun  322. 

Although  the  latter  is  frequently  a  mere 
continuation  of  the  former.  Westervelt  v. 
Gregg,  1  Barb.  Ch.  469;  Smith  v.  Van 
Kuren.  2  Id.  473.  See  Mount  v.  Mitchell, 
31  N.  Y.  366,  363;  19  Abb.  1,  rev'g  17  Abb. 
266. 

It  is  not  necessary  for  an  executor  to 
file  his  account  at  or  before  the  issuing  of  a 
citation  to  the  parties  in  interest.  It  is  suf- 
ficient if  such  filing  be  had  on  or  before  the 
return  day,  or  the  day  to  which  the  hear- 
ing upon  the  return  of  the  citation  is  ad- 
journed. In  re  Harris,  1  Civ.  Proc.  162, 
Livingston,  Surr. 

Where,  executors  are  charged  with  trust 
duties,  they  should,  as  a  general  rule,  when 
finally  accounting  as  executors,  include  all 
their  *  proceedings  in  their  administration 
of  the  estate,  in  whatever  capacity  thev  have 
acted.  Whitney  v.  Fhcenix,  4  Redf.  180, 
Calvin,  Surr. 

Where  executors  were  also  testamentary 
trustees,  and  pending  an  accounting  as  exec- 
utors before  the  surrogate  began  an  ac- 
tion in  the  supreme  court  for  an  accounting 
as  trustees,  Held,  that  the  surrogate  could 
not  compel  them  to  include,  in  their  ac- 
counting before  him,  their  proceedings  as 
such  trustees,  though  doubting  the  propriety 
of  the  course  pursued.     lb. 

The  presumption  from  a  surrogate's  de- 
cree judicially  settling  the  accounts  of  an 
executor,  where  all  the  parties  interested 
have  been  cited,  is  that  the  account  was  cor- 
rect and  that  the  executor  has  accounted 
for  all  the  property  that  came  into  his  hands 
as  such.  A  further  accounting  should  not 
be  ordered  unless  it  be  made  to  appear  clear- 
ly that  there  are  other  matters  not  embraced 
in  the  former  account  for  which  he  is  re- 
sponsible and  has  not  accounted.  Matter  of 
Estate  of  Soutter,  106  N.  Y.  514;  8  State 
Rep.  6. 

Where  under  the  will  the  guardian  of 
infants  is  entitled  as  such  to  the  possession 
of  real  estate  and  its  rents,  the  executor 
should  not  include  them  in  his  account.  Es- 
tate of  Bettels,  21  State  Rep.  136,  Ransom, 
Surr. 

An  executor  properly  omitted  to  charge 
himself  with  the  amounts  of  certain  policies 
of  insurance  on  the  lives  of  debtors  to  the 
estate  and  still  running,  and  with  the 
amount  of  the  interest  of  the  estate  in  a 
fund  in  liquidation,  and  with  certain  col- 
laterals to  loans  made  to  himself,  as  they 
were  not  cash  in  hand  or  its  equivalent. 
He  should  have  set  them  forth,  however,  in 
his  account,  as  he  can  be  called  upon  to  ren- 
der a  further  account  thereof  when  realized 
on.  Estate  of  Richardson,  2  Misc.  288;  23 
N.  Y.  Supp.  978,  Coffin,  Surr. 

Form  of  accounts. — The  account  should 
be  explicit,  and  in  it  the  corpus  of  the  es- 
tate should  be  separated  from  the  income. 


Estate  of  Peyser,  5  State  Rep.  334;  6  Dem. 
244,  Rollins,*  Surr. 

The  statute  does  not  prescribe  any  spe- 
cial form  to  be  adopted  by  an  executor  in 
making  up  his  account.  Such  a  paper 
should  contain  a  clear  and  definite  state- 
ment of  his  dealings  with  his  testator's  es- 
tate, so  that  it  can  be  made  the  subject 
of  intelligent  objections.  Solomons  v.  Kur- 
scheedt.  3  Dem.  307,  Rollins,  Surr. 

An  intermediate  account  should  state  if 
an  inventory  has  been  filed,  and,  if  none 
has  been  filed,  the  account  triiould  furnish 
the  information  usually  thus  supplied,  and 
should  state  the  facts  as  to  advertisement 
for  presentation,  payment,  or  rejection  of 
claims,  the  names  and  ages  of  legatees,  etc., 
the  names  and  places  of  residence  of  guard- 
ians, and  should  be  accompanied  by  vouch- 
ers, so  that  it  could  be  settled  in  a  proceed- 
ing under  §  2729.  Re  Dwight's  Estate,  29 
State  Rep.  210,  Ransom,  Surr. 

As  to  mode  of  making  up  accounts  of 
executors  and  administrators,  see  Willcox  v. 
Smith,  26  Barb.  316. 

As  to  the  contents  of  account,  see  Mat- 
ter of  Jones,  6  N.  Y.  Leg.  Obs.  124 ;  1  Redf. 
263,  McVean,  Surr. 

As  to  manner  of  taking  account,  on  sale 
of  real  estate,  found  insufficient  to  pay 
debts.    St.  John's  Estate,  1  Tuck.  126. 

Where  an  accounting  by  executors  does 
not  purpoit  to  be  final,  or  to  dispose  of 
the  whole  estate,  it  is  not  essential  that  in- 
terest should  be  computed  down  to  the  sur- 
rogate's decree;  when  all  the  accounts  pre- 
sented are  made  up  to  a  certain  date  it  is 
sufficient;  the  state  of  the  accounts  on  that 
date,  when  established,  will  furnish  the 
starting-point  for  a  further  or  final  account. 
Adair  v.  Brimmer,  74  N.  Y.  639. 

The  accounts  credited,  and  the  surrogate's 
decree  allowed  to  the  executors,  all  pay- 
ments made  to  beneficiaries,  without  regard 
to  their  distributive  shares. — Held,  error; 
the  accounts  should  have  been  made  up  so 
as  to  show  the  net  amount  of  assets  in  the 
hands  of  all  the  executors  collectively,  and 
the  distributive  share  to  which  each  dis- 
tributee was  entitled  at  the  time  of  the 
accounting,  and  the  executors  were  only  en- 
titled to  credit  for  payment  to  distributees, 
to  the  extent  of  the  distributive  share  to 
which  each  was  entitled;  they  could  not 
claim  credit  for  over-payments  and  thereby 
diminish  or  postpone  the  amounts  payable 
to  other  legatees.    lb. 

It  is  not  a  valid  objection  to  an  execu- 
tor's account,  that  it  does  not  show  the 
amount  of  the  residuary  estate,  where  it 
does  show  the  amount  of  such  estate  subject 
to  deductions  which  can  only  be  fixed  at  the 
entry  of  the  decree  of  settlement.  Ballard 
v.  Benson,  1  Dem.  486,  Bergen,  Surr. 

Expenses  of  final  accounting  should  not 
appear  in  the  account,  but  should  form  a 
part  of  the  bill  of  costs  presented  for  al- 
lowance and  taxation  upon  entry  of  the  de- 
cree passing  the  account.  Matter  of  Perry, 
6  Misc.  149,  Weiant,  Surr. 

As  to  contents  of  account  filed  in  a  pro- 
ceeding commenced  on  the  surrogate's  own 
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motion.  Matter  of  Dwight,  2  Connol.  180, 
Ransom,  Suit. 
As  to  form  of  accounts  see  §  2729. 
Objections  to  the  account. — The  objec- 
tions filed  to  the  executor's  account  deter- 
mine the  issues  on  the  accounting,  and  it 
is  improper  to  allow  cross-examination  of 
the  executor  to  show  further  assets,  with- 
out filing  further  objections,  if  necessary  to 
raise  the  point.  Matter  of  Heuser,  87  Hun 
262;  33  N.  Y.  Supp.  837. 

Upon  an  accounting  the  affirmative  of  es- 
tablishing more  assets  than  are  acknowl- 
edged by  the  inventory  is  with  the  party  ob- 
jecting. Matter  of  Stevenson,  86  Hun  325; 
33  N.  Y.  Supp.  403;  Matter  of  Baker,  42 
App.  Div.  370;  59  N.  Y.  Supp.  121. 

The  burden  is  on  the  party  objecting  to 
show  that  charges  for  which  vouchers  are 
presented,  are  not  just  charges  against  the 
estate.  Matter  of  Sprague,  40  App.  Div. 
615;  57  N.  Y.  Supp.  1128. 

§  2730  permits  anybody  to  "contest  the 
account  with  respect  to  a  matter  affecting 
his  interest  in  the  settlement  and  distribu- 
tion of  the  estate/'  and  §  2743  is  not  antag- 
onistic to  that  section,  for  the  "disputed 
claim"  there  mentioned  has  reference  to  one 
disputed  by  the  administrator;  otherwise 
any  claim  paid  would  be  without  the  pale  of 
the  surrogate's  jurisdiction.  This  seems  to 
be  the  test  in  such  cases.  Matter  of  Strick- 
land, 22  State  Rep.  901;  1  Connol.  435, 
Spring,  Suit. 

Though  a  legatee  is  cited,  he  must  file 
objections  to  be  entitled  to  cross-examine 
the  executor  as  to  his  accounts.  Matter  of 
Gilman,  2  Connol.  78,  Abbott,  Suit. 

It  rests  with  the  party  objecting  to  es- 
tablish more  assets  than  are  acknowledged 
by  an  administrator's  account  or  inventory, 
and  the  proper  practice  is  to  state  the  ob- 
jection in  the  form  of  a  distinct  and  specific 
allegation,  and  to  give  proof  thereof.  Mat- 
ter of  Mullon,  74  Hun  358;  56  State  Rep. 
347. 

There  is  no  statutory  requirement,  or  gen- 
eral rule,  necessitating  the  filing  of  specific 
objections  by  a  party  contesting  an  account. 
Thompson  v.  Mott,  2  Dem.  154,  Rollins,  Surr. 
Under  the  rule  adopted  in  New  York 
county,  in  determining  whether  objections 
filed  are  sufficiently  specific,  regard  should 
be  had  to  the  particular  circumstances  of 
the  case,  and  to  the  facilities  afforded  con- 
testant for  compliance  with  the  terms  of  the 
rule,    lb. 

The  same  formality  is  not  required  to 
dispute  a  claim  where  proceedings  for  a  judi- 
cial settlement  are  instituted  under  §  2729, 
w  in  the  case  of  a  petition  for  payment  un- 
der §  2717.  Adams  v.  Glidden,  6  Dem.  197, 
Signor,  Surr. 

In  order  to  charge  the  executor  person- 
ally with  the  expense  of  reformation  of  his 
account  subsequently  found  necessary,  ob- 
jection to  the  form  should  be  made  before 
the  submission  of  the  account  to  a  referee. 
Estate  of  Peyser,  5  State  Rep.  334;  5  Dem. 
244,  Bollins,  Surr. 

It  is  discretionary  with  a  surrogate 
whether  or  not  to  allow  persons  interested  in 


an  estate  to  file  objections  to  the  account  of 
the  executor  thereof  after  the  time  for  fil- 
ing objections  has  expired,  and  to  impose 
conditions  upon  the  persons  applying  for 
leave  to  file  such  objections  in  case  of  the 
granting  of  their  request.  Matter  of  Tur- 
ner, 78  Hun  258. 

It  is  the  duty  of  a  special  guardian  upon 
the  accounting  of  an  executor  to  carefully 
examine  the  account  and  object  if  he  finds 
it  wrong.  Matter  of  Williams,  1  Connol. 
99;  15  Civ.  Proc.  270,  Ransom,  Surr. 

Upon  the  settlement  of  an  administrator's 
accounts,  creditors,  whose  claims  are  not 
barred  by  the  statute,  are  entitled  to  object 
to  those  which  are,  when  the  assets  are  in- 
sufficient to  pav  both.  Matter  of  Kendrick, 
107  N.  Y.  104";  11  State  Rep.  346,  aftVg  7 
Civ.  Proc.  273;  15  Abb.  N.  C.  189. 

The  objections  or  exceptions  of  a  con- 
testant may  be  in  the  most  general  form, 
unless  it  is  apparent  that  the  items  are  in 
the  knowledge  of  the  contestant.  Objec- 
tions which  assume  the  objector's  knowledge 
of  the  inaccuracy  of  the  items,  may  be  re- 
quired to  be  made  more  specific.  Wherever 
a  party,  proposing  to  contest  an  account, 
desires  to  examine  the  accounting  party  in 
order  to  enable  him  to  frame  his  objections, 
it  is  his  right  to  do  so.  The  surrogate,  or 
in  the  county  of  New  York,  a  referee  ap- 
pointed by  him,  under  the  act  of  1870,  will 
take  the  examination  of  an  accounting 
guardian  for  this  purpose.  Matter  of  Hall, 
7  Abb.  N.  C.  149,  Calvin,  Surr. 

The  proper  practice  is  to  state  objections 
in  the  form  of  distinct  and  specific  allega- 
tions and  give  proof  thereof.  Bainbridge  v. 
McCullough,  1  Hun  488. 

Although  the  proper  and  better  practice 
is  to  object  specifically  to  such  items  of 
an  account  as  it  is  intended  to  call  in  ques- 
tion, yet  the  surrogate  has  power,  under  a 
general  objection  to  any  and  all  items,  to 
inquire  into  and  scrutinize  the  account,  and 
is  not  bound  by  the  executor's  oath  thereto, 
or  by  his  vouchers.  Peck  v.  Sherwood,  56 
N.  Y.  615. 

A  notice  to  the  auditor  by  the  objectors' 
counsel  that  they  would  not  press  their 
objections  to  certain  items  is  equivalent  to 
an  abandonment  of  such  objections.  Ac- 
counting of  Weston,  91  N.  Y.  502,  affi'g  27 
Hun  455. 

It  is  no  ground  for  overruling  objections 
to  an  account  that  a  copy  of  the  objections 
has  not  been  served  upon  the  attorney  for 
the  accounting  party,  where  the  same  have 
been  filed,  and  objector's  counsel  has  been 
heard  without  opposition  before  the  referee 
to  whom  the  account  was  referred.  Jour- 
nault  v.  Ferris,  2  Dem.  320,  Rollins,  Surr. 

One  who  has  filed  objections  to  the  ac- 
count of  an  executor,  cannot,  after  a  refer- 
ence has  been  ordered,  file  further  objec- 
tions without  an  order,  but  she  can  apply 
to  the  court  for  leave  to  do  so,  and  there 
is  no  doubt  of  the  power  of  the  surrogate 
to  grant  relief  in  a  proper  case,  and  it  seems 
that  the  referee  also  has  power  to  entertain 
a  motion  to  amend  an  objection  or  to  allow 
further   objections.     Estate  of   Flthian,    14 
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Civ.  Proc  52;  15  State  Rep.  734,  Ransom, 
Suit. 

The  proposing  of  a  further  objection  to 
the  account  of  an  executor,  in  the  form  of 
an  affidavit,  is  very  questionable  practice; 
such  an  objection  should  be  formally  word- 
ed as  an  objection  and  not  presented  as  an 
affidavit  for  one  purpose  and  as  an  objection 
for  another.     lb. 

In  the  answer  to  a  petition  for  an  ac- 
counting, the  contestant  alleged  that  the  ac- 
count failed  to  charge  the  executors  with 
other  property  received  by  them  "and  with 
debts  due  said  estate,  for  which  they  were 
liable."  The  contestant  having  learned  dur- 
ing the  trial  of  specific  money  appropriated, 
was  permitted  to  allege  the  same  by  way  of 
amendment.  Held,  that  the  order  permit- 
ting it  in  no  wise  affected  a  substantial 
right,  and  was  not  appealable.  Accounting 
of  Burnett,  15  State  Rep.  116. 

Procedure  on  accounting. — The  account 
of  an  executor  or  an  administrator,  and  the 
objections  filed  against  it,  constitute  the 
pleadings  in  the  matter,  and  the  party  ob- 

Jecting  is  bound  to  file  proper  objections  if 
le  desires  to  have  them  considered.  Matter 
of  Hart,  60  Hun  516. 

On  an  accounting  claims  of  a  creditor 
which  are  not  mentioned  in  the  objections 
will  not  be  considered,  as  the  account  and 
objections  thereto  constitute  the  pleadings 
in  such  proceedings.  In  re  Johnston's  Es- 
tate, 15  N.  Y.  Supp.  239;  39  State  Rep.  506. 

There  is  no  merit  in  the  objection  that 
the  order  to  account  was  never  served  upon 
the  executrix,  inasmuch  as  §  2727  provides 
that  such  an  order  bound  the  executrix  with- 
out service.  Matter  of  Callahan,  66  Hun 
118. 

When  an  administrator  presents  his  ac- 
count, every  item  may  be  controverted  and 
his  entire  management  of  the  estate  may  be 
overhauled.  All  claims,  whether  allowed  by 
him  or  not,  or  even  if  he  has  paid  them,  may 
be  litigated  and  passed  upon  by  the  surro- 
gate; but  on  such  settlement  of  the  account, 
the  creditor,  whose  claim  was  paid  or  al- 
lowed by  the  administrator,  is  not  a  party 
to  the  proceeding — the  administrator  stands 
in  place  of  the  creditor — and  becomes  the 
claimant,  and  the  controversy,  if  any,  is  be- 
tween him  and  the  other  creditors  and  next 
of  kin,  and  over  that  the  surrogate  has  jur- 
isdiction. Matter  of  Strickland,  22  State 
Rep.  901 ;  1  Connol.  435,  Spring,  Surr. 

Where  a  special  proceeding  instituted  by 
an  executor  or  trustee  for  a  settlement  of 
his  account  has  been  abandoned  by  the  con- 
sent of  all  parties,  it  cannot  be  brought  to 
a  hearing,  and  a  creditor  or  person  interest- 
ed cannot  intervene  under  §  2731.  Matter 
of  Wood,  5  Dem.  345,  Rollins,  Surr. 

Where  a  beneficiary,  after  he  had  filed 
exceptions  to  an  executor's  account,  assigned 
all  his  interest  in  the  estate,  held,  that  a 
motion  to  strike  out  the  exceptions  should 
be  denied,  but  the  executors  might  have  a 
supplemental  citation  to  bring  in  the  as- 
signee. Tilden  v.  Dows,  2  Dem.  489;  5  Civ. 
Proc.  449,  Rollins,  Surr. 

The    administrator    of    a    decedent's    es- 


tate having  instituted  a  special  proceeding 
for  the  judicial  settlement  of  his  account, 
and  a  hearing  having  been  had  upon  excep- 
tions to  the  report  of  the  referee  to  whom 
the  account  and  objections  had  been  referred, 
the  surrogate,  by  a  written  memorandum, 
announced  his  conclusions  as  to  certain  ex- 
ceptions, and,  as  to  others,  granted  leave  to 
the  administrator  to  offer  additional  evi- 
dence, which  was  introduced.  Thereafter 
the  administrator  died,  before  the  undeter- 
mined issues  had  been  passed  upon,  and  be- 
fore any  decree  of  settlement  had  been 
entered;  whereupon  contestants  sought  to  re- 
vive the  special  proceeding  against  the  ad- 
ministratrix of  his  estate.  Held,  that  the 
same  had  abated  by  the  administrator's 
death;  that  no  decree  could  ever  be  entered 
therein;  and  that  the  application  for  re- 
vival must  be  denied.  Herbert  v.  Steven- 
son, 3  Dem.  236,  Rollins,  Surr. 

Where  a  legatee  dies  pending  proceed- 
ings taken  by  him  to  compel  an  executor  to 
account,  but  after  assigning  his  legacy,  the 
assignee  may  continue  the  proceedings;  and 
an  allegation  of  his  interest  duly  verified  is, 
though  his  interest  is  disputed,  sufficient. 
Matter  of  Fortune,  14  Abb.  N.  C.  415, 
Woods,  Surr. 

Where,  after  the  filing  of  an  executor's 
account  on  a  final  accounting,  the  executor 
has  received  and  paid  out  various  sums  of 
money,  tne  executor  may  bring  down  the  ac- 
count to  the  time  of  the  motion  for  its  con- 
firmation by  filing  an  affidavit,  duly  verified, 
containing  all  items  or  receipts  and  expendi- 
tures, and  showing  the  condition  of  the  es- 
tate at  the  time  of  filing  it.  Hone  v.  Lock- 
man,  4  Redf.  61,  Calvin,  Surr. 

Where  an  infant  is  cited  to  appear  on  an 
accounting,  the  appointment  of  a  special 
guardian  to  represent  him  is  necessary,  al- 
though he  have  a  general  guardian,  and  an 
allowance  to  such  special  guardian  upon 
Buch  accounting  is  proper.  Gunning  v. 
Lockman,  3  Redf.  273,  Calvin,  Surr. 

Passing  an  executor's  accounts  is  a  ju- 
dicial act,  even  if  no  objections  are  inter- 
posed, and,  if  there  are  infants,  the 
surrogate  is  bound  to  investigate  and  protect 
their  interests.  Wigand  v.  Dejonge,  8  Abb. 
N.  C.  260,  Pratt,  J. 

If  parties  interested  in  an  accounting 
neglect  to  appear  after  having  been  duly 
cited,  the  executor  or  administrator  may 
proceed  ex  parte.  Kellett  v.  Rathbun,  4 
Paige  102. 

Where  an  executor,  after  eighteen  months 
from  the  time  of  his  appointment,  has  been 
required  to  render  and  has  rendered  an  ac- 
count, the  surrogate  in  examining  it  may 
allow,  for  his  information,  any  person  to 
point  out  errors  and  defects  in  the  account. 
Where,  therefore,  the  person,  upon  whose 
application  the  order  requiring  the  account 
was  granted,  files  objections  thereto,  the 
surrogate  is  not  bound  to  strike  out  or 
dismiss  them,  but,  at  least,  may  retain  and 
use  them  as  the  basis  of  his  investigation. 
As  to  whether  the  person  who  applied  for 
the  order  can  appear  and  contest  the  ac- 
count, and  as  to  whether  the  surrogate  may 
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appoint  an  auditor  to  examine  the  account, 
quaere.  Buehan  v.  Rintoul,  70  N.  Y.  1,  affi'g 
10  Hun  183. 

The  filing  of  an  account  duly  verified 
entitles  the  accounting  party  to  a  decree  con- 
firming its  accuracy  in  the  absence  of  objec- 
tions. Estate  of  Austin,  3  Law  Bull.  78, 
Calvin,  Surr. 

The  proctor  for  the  contestant  on  an  ac- 
counting was  engaged,  on  the  day  upon 
which  a  citation  was  returnable,  in  a  trial 
in  a  district  court  of  New  York.  He  had 
previously  sent  a  written  request  to  the 
proctor  for  the  executors  for  an  adjourn- 
ment, and  for  additional  time  within  which 
to  file  objections  to  the  account.  This  was 
refused  by  letter,  which  did  not  reach  the 
hands  of  the  contestant's  proctor  until  after 
the  cause  was  called  on  the  surrogate's  cal- 
endar and  his  default  taken.  Held,  suffi- 
cient to  open  the  default  without  costs.  In 
re  Harris,  1  Civ.  Proc.  162,  Livingston, 
Surr. 

As  to  procedure  on  a  partial  compliance 
with  an  order  to  account.  Ackroyd  v.  Ack- 
royd,  2  Abb.  N.  S.  380. 

Decedent  died  intestate  in  August, 
1876,  in  Connecticut,  where  letters  of  admin- 
istration upon  his  estate  were  issued,  out  of 
a  probate  court,  to  M.,  in  September  of  that 
year.  In  1877,  letters  of  administration 
upon  his  estate  were  issued  by  the  surro- 
gate of  New  York  county,  to  D.  and  K., 
upon  D.'s  affidavit  that  decedent  left  assets 
in  that  county.  In  1878  M.  was  removed 
by  the  Connecticut  court,  and  D.  and  K. 
were  appointed  in  his  stead.  In  1881,  D. 
and  K.  filed  accounts  with  the  surrogate 
here  pursuant  to  an  order  obtained  by  one 
of  the  next  of  kin,  showing  $7,600  to  have 
been  collected  and  come  to  their  hands  in 
New  York  county.  The  account,  being  con- 
tested, was  ordered  to  a  reference,  pending 
which  the  administrators  were  cited  by  the 
Connecticut  court  to  appear  before  it,  on 
July  3d,  1882,  and  account,  which  they  did. 
On  July  6th  they  filed  their  account  there, 
showing  a  deficiency  of  over  $10,000,  and  ob- 
tained a  decree  allowing  the  same,  and 
awarding  them  and  their  counsel  an  allow- 
ance of  $3,750.  A  copy  of  the  citation  was 
directed  to  be  posted  on  a  sign-post  and 
published  in  a  town  newspaper.  The  Con- 
necticut accounting  was  not  contested.  On 
a  motion,  before  the  surrogate  here,  to  va- 
cate the  order  of  reference,  and  dismiss  all 
proceedings,  on  the  ground  of  want  of  juris- 
diction, and  of  res  ad  judicata, — Held,  that 
the  surrogate  had  authority,  when  he  first 
assumed  jurisdiction,  to  pass  upon  the  ad- 
ministrators' accounts;  that  independently 
of  the  features  of  the  Connecticut  decree,  he 
was  not  divested  of  authority  by  the  proceed- 
ings in  that  State;  and  that  the  motion 
must  be  denied.  Duffy  v.  Kelly,  1  Dem.  202, 
Rollins,  Surr. 

Where,  upon  a  petition  to  compel  an  ac- 
counting, the  answer  of  the  administrator 
sets  up  the  statute  in  bar  of  petitioner's 
claim,  the  surrogate  cannot  determine  this 
issue  upon  the  petition  and  answer  alone, 
as  the  petitioner  has  the  right  to  offer  evi- 


dence to  avoid  the  defense  of  the  statute. 
Matter  of  Underhill,  1  Connol.  541 ;  9  N.  Y. 
Supp.  455,  Coffin,  Surr. 

It  is  only  after  a  hearing  upon  the  ob- 
jections interposed  by  the  several  parties  in 
interest,  that  a  proper  determination  in  re- 
gard to  the  items  of  debit  and  credit  in  the 
account  of  an  executor  can  be  arrived  at. 
Estate  of  Sharp,  10  State  Rep.  206;  5  Dem. 
516,  Rollins,  Surr. 

Where  objections  to  an  account  have  been 
filed,  and  the  counsel  of  the  objector  has 
been  heard  without  opposition  before  a  ref- 
eree, it  is  no  ground  for  overruling  an  ob- 
jection that  a  copy  was  not  served  upon 
the  attorney  of  the  accounting  party.  Jour- 
nault  v.  Ferris,  2  Dem.  320,  Rollins.  Surr. 

Where  the  accounts  of  an  executor  are 
in  the  process  of  settlement,  and  an  account- 
ing is  being  had  before  a  referee,  the  sur- 
rogate will  not,  for  the  purpose  of  an  order 
as  to  the  custody  of  the  funds  of  the  es- 
tate, require  a  special  hearing  and  investi- 
gation as  to  matters  which  will  appear  on 
the  settlement  of  the  account,  but  will  ac- 
celerate the  proceedings  being  had  for  such 
settlement.  The  fact  that  the  executor  is  in 
a  business  which  may  endanger  the  safety 
of  decedent's  estate,  is  not  sufficient  to  jus- 
tify such  separate  inquiry.  Matter  of  Gil- 
man,  3  State  Rep.  340. 

On  the  accounting  plaintiff  filed  objec- 
tions to  the  portion  charging  him  with  ad- 
vancements which  were  to  be  deducted  from 
his  share  of  the  estate.  A  reference  was 
ordered,  but  no  evidence  as  to  the  objections 
was  offered,  and  the  issues  in  relation  there- 
to were  reserved  by  consent  for  hearing 
and  determination  by  the  surrogate,  who 
decided  in  favor  of  the  executor.  Held, 
that  the  surrogate  had  jurisdiction  to  de- 
cide the  question,  and  his  decree  was  con- 
clusive against  plaintiff  until  reversed  on 
appeal.  Foulks  v.  Foulks,  32  State  Rep. 
1038. 

An  answer  filed  by  an  administrator  to 
a  petition  of  a  creditor  in  a  proceeding  for 
the  payment  of  a  claim  is  not  available  in 
a  proceeding  for  a  judicial  settlement  of  the 
account  of  an  administrator.  Ashley  v. 
Lamb,   20   State   Rep.   808,   affi'g   17   State 


Rep.  886;  15  Civ.  Proc.  211. 

If  residuary  legatees,  made  parties  to  a 
proceeding  for  the  settlement  of  executors' 
accounts,  make  no  complaint  of  the  surro- 
gate's rulings  or  decree,  the  executors  can- 
not, so  far  as  they  affect  the  legatees'  rights. 
Matter  of  Hodgman,  52  State  Rep.  727. 

Reference  on  accounting. — See  §  254(5. 

An  executrix  not  notified  of  a  reference  of 
her  account  because  her  attorney  believed 
the  reference  to  be  invalid — Held,  entitled 
to  have  the  reference  opened,  to  enable  her 
to  sustain  her  account  as  filed.  Matter  of 
Gorman,  49  App.  Div.  637;  63  N.  Y.  Supp. 
123. 

When  disputed  accounts  of  an  executor 
are  referred  to  an  auditor  for  examination, 
it  is  the  duty  of  the  auditor  to  pass  upon 
the  objections  filed,  and  no  others.  If  they 
are    insufficient,   the   surrogate    may    allow 
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farther  objections  to  be  filed ;  but  this  is  not 
within  the  power  of  an  auditor.  If  the 
contestants  desire  to  present  other  objec- 
tions, they  should  file  them  before  the  sur- 
rogate, and  obtain  an  order  referring  them 
to  the  auditor.  Boughton  v.  Flint,  74  N. 
Y.  476;  5  Abb.  X.  C.  215,  rev'g  13  Hun  206. 

The  referee  may  be  appointed  not  only 
to  procure  a  mere  accounting,  but  to  take 
testimony  to  contradict  the  executor  and  to 
surcharge  the  account.  Matter  of  Douglass, 
3  Redf.  538,  Calvin,  Surr. 

Upon  a  reference  to  try  the  issues  raised 
by  objections  to  an  executor's  account, 
parties  who  have  not  filed  objections  are  not 
entitled  to  cross-examine  the  executor. 
Matter  of  Healy,  26  State  Rep.  944,  Abbott, 
Surr. ;  In  re  Gilman's  Estate,  7  N.  Y.  Supp. 
694,  Abbott,  Surr. 

Referees  appointed  by  a  surrogate  to 
hear  and  determine  questions  arising  upon 
the  settlement  of  accounts  of  executors  and 
administrators  are  vested  with  all  the  pow- 
ers of  the  surrogate's  court,  and  should  act 
accordingly,  and  they  should  not  permit  the 
proceeding  to  be  delayed  except  for  strict 
legal  cause.  Estate  of  Williams,  15  Civ. 
Proc.  270,  Ransom,  Surr. 

A  surrogate  may  refer  back  a  report 
for  correction  and  further  report.  Aber- 
erombie  v.  Holder,  63  N.  Y.  628. 

Where  the  account  of  an  administrator 
is  contested,  and  the  issues  are  referred  to  a 
referee  to  hear  and  determine  and  report 
thereon,  pursuant  to  §  2546,  the  surrogate 
has  power,  upon  the  coming  in  of  the  ref- 
eree's report,  to  send  the  same  back  to  the 
referee  with  directions  to  pass  upon  any 
questions  of  fact  not  covered  by  his  report. 
Matter  of  Bayer,  54  Hun  189. 

In  the  settlement  of  an  administrator's 
account,  the  surrogate  referred  the  matter 
to  a  referee;  the  referee  made  his  report, 
and  its  confirmation  was  regularly  moved 
for  before  the  surrogate,  who  confirmed  it, 
and  no  exceptions  were  taken  to  the  same 
until  some  seven  weeks  afterwards.  Held, 
that  the  surrogate  had  no  alternative  but  to 
direct  an  order  for  confirmation,  and  an  ap- 
peal from  his  decision  brings  up  nothing  for 
review.  Accounting  of  Leffingwell,  30  Hun 
528. 

If  exceptions  to  report  are  to  answer  any 
useful  purpose,  it  is  clear  that  they  ought 
to  be  at  least  specific  enough  to  point  out 
the  error  complained  of,  where  it  does  not 
appear  from  a  mere  denial  of  the  correct- 
ness of  the  finding.  Ingrem  v.  Mackey,  5 
Redf.  357,  Livingston,  Surr. 

On  the  hearing  of  exceptions  to  the  re- 
port, they  may  be  reserved,  and  further 
testimony  ordered  taken.  Matter  of  Pol- 
lock, 3  Redf.  100,  Calvin,  Surr. 

Under  an  order  referring  an  adminis- 
trator's account  to  a  referee  to  examine  and 
report,  it  is  the  duty  of  the  surrogate  to 
consider  the  exceptions  filed  to  the  report 
and  determine  the  questions  presented  there- 
by.    Matter  of  Pool,  18  Week.  Dig.  555. 

A  referee  may  allow  an  amended  ac- 
count to  be  filed  at  the  hearing  so  as  to 
omit  the  details  of  a  business  in  which  de- 


cedent had  been  engaged,  and  which  the  ad- 
ministrator continued,  and  to  state  the 
profits  as  a  single  item.  In  re  Munzor's  Es- 
tate. 25  X.  Y.  Supp.  818,  Ransom,  Surr. 

After  a  referee  to  pass  upon  an  execu- 
tor's accounts  has  filed  his  report  he  cannot 
make  an  additional  finding.  Estate  of  Rich- 
ardson. 2  Misc.  288;  23  N.  Y.  Supp.  978, 
Coffin,  Surr. 

A  referee  upon  an  accounting  in  the 
surrogate's  court  may  have  an  order  from 
the  surrogate  to  the  executor  to  pay  his 
fees.  Estate  of  Hurd,  31  Abb.  N.  C."  109; 
6  Misc.  171,  Abbott,  Surr.;  Matter  of  Ellis, 
56  State  Rep.  694 ;  26  N.  Y.  Supp.  893,  Ab- 
bott, Suit. 

Evidence  on  accounting.  —  A  claim 
against  the  estate,  based  upon  an  alleged 
contract  with  the  deceased,  which  was  pre- 
sented and  sworn  to  in  the  ordinary  man- 
ner,  was  allowed  and  paid  by  the  executors. 
— Held,  that  the  burden  was  upon  the  con- 
testants to  show  that  it  was  not  a  just 
debt,  and  in  the  absence  of  such  evidence  it 
was  properly  allowed.  Accounting  of 
Frazer,  92  N.  Y.  239. 

No  inventory  having  been  made  or  filed, 
and  no  proceedings  having  been  taken  to 
compel  one,  certain  creditors  cited  the  exec- 
utors to  account,  with  a  view  to  the  pay- 
ment of  their  claims;  whereupon  the  latter 
filed  a  duly  verified  account  showing  that 
no  property  of  decedent's  estate  had  come 
into  their  hands. — Held,  that  the  burden 
was  cast  upon  the  creditors,  of  proving  that 
the  executors  were  chargeable  with  assets. 
Matter  of  Palmer,  3  Dem.  129,  Westbrook, 
Suit. 

If  executors  file  proper  vouchers  by  which 
the  expense  appears  reasonable  and  neces- 
sary for  the  estate,  the  allowance  must  be 
opposed  by  affirmative  evidence  denying  this. 
Matter  of  White,  6  Dem.  375,  Ransom,  Surr. 

Where  objections  are  filed  thev  are  suffi- 
ciently answered  by  the  production  of  suit- 
able vouchers;  such  vouchers  throw  upon 
the  objecting  party  the  burden  of  disproving 
the  items  vouched,  unless  there  shall  be 
something  in  the  charge  itself  raising  a 
doubt  as  to  its  being  a  proper  charge.  Es- 
tate of  Austin,  3  Law  Bull.  78,  Calvin,  Surr. 

The  duly  verified  account  of  an  admin- 
istrator, together  with  the  duly  vouched 
claim  of  a  claimant,  is  at  best  prima  facie 
evidence  of  its  genuineness,  and  requires 
proof  on  the  part  of  contestant  tending  to 
show  that  the  claim  was  not  genuine,  or  was 
improperly  paid  by  the  representatives  of 
the  estate.  It  makes  no  difference  that  the 
claimant  is  a  relative.  Valentine  v.  Valen- 
tine, 4  Redf.  265,  Calvin,  Surr. 

Persons  objecting  to  an  administrator's 
account  must  sustain  their  objections  by 
proof  before  they  can  be  allowed.  Carroll 
v.  Hughes,  5  Redf.  337,  Livingston,  Surr.; 
Estate  of  Lilliendahl,  2  Law  Bull.  98,  Cal- 
vin, Surr. 

The  burden  of  proof  in  affirmatively  es- 
tablishing liability  is  upon  the  contestants 
seeking  to  surcharge  the  accounts  of  the 
administrator.  Matter  of  Ryalls,  56  State 
Rep.  291. 
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The  inventory  filed  in  a  surrogate's  of- 
fice presumptively  contains  a  true  and  full 
account  of  all  the  personal  property  of  a 
testator,  and  is  to  be  so  considered  in  all 
subsequent  proceedings  before  the  surrogate 
until  the  contrary  affirmatively  appears. 
The  burden  of  proof  rests  with  a  party 
seeking  to  surcharge  an  inventory,  either 
as  to  the  amount  or  value  of  the  property 
of  the  deceased.  Matter  of  Mullon,  74  Hun 
358 ;  56  State  Rep.  347 ;  26  N.  Y.  Supp.  683. 

The  fact  that  there  were  more  assets 
than  are  acknowledged  by  an  inventory  and 
account  must  be  established  with  reasonable 
certainty  and  not  left  to  mere  conjecture  or 
suspicion.  Not  only  must  the  omissions 
from  the  inventory  be  charged,  but  the  cor- 
rectness of  the  charge  must  be  proved,  and 
the  value  or  amount  of  such  alleged  omis- 
sions.    IK 

A  verified  account  setting  forth  the 
amount  received  on  a  sale  of  assets  is  not 
prima  facie  evidence  in  favor  of  the  admin- 
istrator to  show  that  a  sale  below  the 
amount  of  the  inventory  was  without  his 
fault.  The  meaning  of  the  law  is,  that 
where  the  executors  or  administrators  give 
the  inventory  in  evidence,  to  fix  their  liabil- 
ity, plaintiff  may  show  the  omission  of  prop- 
erty therefrom,  or  an  undervaluation,  or  an 
enhanced  value.  While,  if  plaintiff  shall 
give  it  in  evidence,  to  fix  their  liability, 
they  shall  be  at  liberty,  in  order  to  over- 
come it,  to  show  that  the  property  has 
perished  or  been  lost  without  their  fault; 
that  it  has  been  fairly  sold  at  private  or 
public  sale,  at  a  less  price,  or  that  it  has 
deteriorated;  and,  in  order  to  overcome  the 
presumption  raised  by  the  inventory,  these 
conditions  must  be  affirmatively  shown  by 
the  parties  seeking  to  overcome  it  Under- 
bill v.  Newburger,  4  Redf.  499,  Calvin, 
Surr. 

Where  a  payment  is  contested,  the  bur- 
den is  upon  the  contestant  to  show  that  it 
was  not  made  for  a  just  debt  of  the  estate. 
Re  Fraser,  17  Week.  Dig.  129. 

The  executor  or  administrator  may  be 
required  to  disclose  the  assets  of  a  partner- 
ship of  which  himself  and  the  deceased  were 
members  at  the  time  of  the  death  of  the  lat- 
ter, although  the  interest  of  the  deceased  in 
the  firm  is  entirely  unliquidated.  Wood- 
ruff v.  Woodruff,  17  Abb.  165.  See  Stou- 
venel's  Estate,   1  Tuck.  241,  Tucker,  Surr. 

In  this  respect  there  is  no  difference  in 
the  authority  of  the  surrogate  on  an  in- 
termediate and  on  a  final  accounting.     lb. 

The  declarations  of  the  deceased  may  be 
admissible  upon  a  question  of  assets,  as 
pertinent  to  the  inquiry  whether  the  admin- 
istrator has  made  proper  efforts  to  adminis- 
ter the  estate,  but  they  are  not  binding  as 
declarations  to  charge  the  representative 
with  assets.  Ginochio  v.  Porcella,  3  Bradf. 
277,  Bradford,  Surr. 

The  validity  ox  justice  of  a  claim  must, 
when  denied,  be  tried  in  the  surrogate's 
court,  in  the  same  way,  and  for  the  same 
reason  that  claims  against  the  estate  in 
favor  of  the  executor  must  be  tried.  Everts 
v.  Everts,  62  Barb,  677. 


The  omission  of  the  executor  or  admin- 
istrator to  offer  to  refer  a  claim  when  pre- 
sented, is  not  necessarily  an  admission  of 
it,  which  precludes  him  from  contesting  it. 
and  thus  preventing  its  allowance  by  the 
surrogate  on  an  accounting.  Tucker  v. 
Tucker,  4  Abb.  Ct.  of  App.  Dec.  428;  4 
Keyes  136. 

It  is  error  for  the  surrogate  to  receive 
evidence  of  the  declarations  of  the  testator 
against  the  executor,  in  reference  to  busi- 
ness matters  between  them,  tending  to 
charge  the  latter  with  an  indebtedness  to 
the  estate.     Everts  v.  Everts. 

If  an  executor  be  examined  under  oath 
by  an  adverse  party,  who  seeks  to  charge 
him,  a  portion  of  his  statements,  tending  to 
his  disadvantage,  cannot  be  separated  from 
an  explanation  operating  in  his  favor. 
Ogilvie  v.  Ogilvie,  1  Bradf.  356,  Bradford, 
Surr. 

Partnership  books  and  balance-sheets  are 
evidence  against  the  executor.  Matter  of 
Saltus,  3  Abb.  Ct.  of  App.  Dec.  243 ;  3  Keyes 
500. 

The  executor  kept  his  accounts  in  books, 
which  were  exhibited  to  the  parties  inter- 
ested; the  accounts  were  kept  in  a  plain 
and  intelligible  manner,  and  quarterly  set- 
tlements were  made,  and  receipts  given  for 
more  than  ten  years.  Held,  that  the  ac- 
counts should  not  be  disturbed,  unless  very 
satisfactory  reasons  were  shown.  Mann  v. 
Lawrence,  3  Bradf.  424,  Bradford,  Surr. 

Parol  proof  of  the  contents  of  a  prom- 
issory note  cannot  be  received,  while  its 
non-production  is  not  accounted  for.  Ad- 
ams' Estate,  I  Tuck.  109,  Tucker,  Surr. 

As  to  when  account-books  of  executors 
will  be  required  to  be  produced,  see  Thomp- 
son's Estate,  1  Tuck.  51,  Tucker,  Surr. 

As  a  rule,  an  executor  or  trustee,  dur- 
ing pendency  of  suit  against  him  for  an  ac- 
counting, should  ask  leave  to  pay  the  sur- 
plus funds  into  court,  or  for  authority  to 
invest  them  under  the  direction  of  the  court. 
Hosack  v.  Rogers,  9  Paige  461. 

One  who  has  a  right  to  appear  may  be 
represented  by  counsel,  who  may  examine 
the  executor.  Matter  of  Rich,  3  Redf.  177, 
Calvin,  Surr. 

In  adjusting  the  accounts  of  executors, 
the  surrogate's  court  is  governed  by  princi- 
ples of  equity  as  well  as  of  law,  and  it  is  at 
all  times  competent  for  the  executor,  unim- 
peded by  technical  rules,  to  show  the  fair- 
ness of  his  dealings,  the  real  nature  of  his 
transactions,  and  the  amount  for  which  he 
should  be  held  liable.  Upson  v.  Badeau,  3 
Bradf.  13,  Bradford,  Surr. 

An  executor,  cited  to  account,  may  avail 
himself  of  the  statute  of  limitations  in  bar 
of  any  claim  presented  against  the  estate. 
Martin  v.  Gage,  9  N.  Y.  398. 

After  the  proofs  are  closed,  and  the  case 
submitted,  it  is  too  late  to  set  up  the  stat- 
ute of  limitations.  It  should  be  done  by 
statement,  in  the  nature  of  pleadings. 
Van-Vleck  v.  Burroughs,  6  Barb.  341. 

The  fact  that  an  executor,  or  trustee,  in 
his  accounts,  erroneously  charges  himself 
with  sums  of  money,  does  not  prevent  him 
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from  afterwards,  on  his  accounting,  claim- 
ing that  he  is  not  properly  chargeable  with 
them*  Matter  of  Pollock,  3  Redf.  100,  Cal- 
vin, Surr. 

A  creditor,  calling  an  administrator  to 
account,  cannot  recover  costs  unless  he  ob- 
tains a  dividend,  nor  will  an  administrator 
be  charged  with  costs  unless  he  has  been  in 
fault    Griffith  ▼.  Beecher,  10  Barb.  432. 

A  party  seeking  to  open  a  settled  ac- 
count, in  a  proceeding  before  the  surrogate 
for  an  account,  should  make  such  a  case  as 
would  enable  him  to  file  a  bill  in  equity  to 
surcharge  and  falsify  such  account.  Valen- 
tine v.  Valentine,  2  Barb.  Ch.  430. 

At  law  an  executor  will  be  charged  with 
all  the  assets  that  come  to  his  hands  to  be 
administered,  and  he  must  discharge  him- 
self by  showing  a  legal  administration  of 
all  of  them.  A  court  of  equity  will,  how- 
ever, adjust  the  accounts  of  an  executor 
upon  equitable  principles.  Brown  v. 
Phelps,  17  State  Rep.  951. 

Where  objectors  had  given  evidence  show- 
ing the  receipt  by  the  alleged  indebted  ex- 
ecutor, during  the  lifetime  of  the  testatrix, 
of  considerable  sums  of  money  on  account 
of  rents  and  other  debts  due  her,  but  re- 
specting whose  disposition  no  proof  was 
submitted  by  him,  and  a  motion  was  made 
by  the  executor's  attorney  before  the  ref- 
eree to  overrule  the  objection  which  was 
granted, — Held,  to  be  error.  It  was  at  least 
the  duty  of  the  executor  who  had  received 
the  moiieys  to  give  some  satisfactory  ex- 
planation of  their  disposition.  Estate  of 
Eisner,  22  State  Rep.  349;  1  Connol.  368, 
Ransom,  Surr. 

Costs  on  accounting. — Where  objections 
to  an  account  are  not  made  in  good  faith, 
but  only  to  delay  settlement  and  distribu- 
tion, the  court  will  charge  the  costs  and 
disbursements,  including  referee's  fees,  to 
the  objectors  personally  and  collect  them 
by  deductions  from  their  shares.  Matter 
of  Selling,  6  Dem.  428,  Ransom,  Surr. 

Where  a  reference  on  an  executor's  ac- 
count was  rendered  necessary  by  the  failure 
of  the  executor's  attorney  to  explain  to  the 
special  guardian,  when  requested,  items  aft- 
erwards found  erroneous,  and  the  reference 
was  prolonged  by  the  neglect  of  the  execu- 
tor and  his  attorney,  costs  were  charged  to 
the  executor  personally.  Matter  of  Wil- 
liams, 1  Connol.  99;  15  Civ.  Proc.  270, 
Ransom,  Surr. 

If  objections  filed  to  an  executor's  ac- 
count are  idle  and  frivolous,  the  expense  of 
the  proceedings  occasioned  by  them  will  be 
charged  upon  the  contestant  personally.     lb. 

Where  one  objecting  to  the  accounts  of 


an  executor  or  administrator  does  not 
promptly  proceed  to  sustain  his  objections, 
a  reference  ordered  to  hear  them  should  be 
closed,  and  a  prompt  report  made  to  the 
court  of  the  facts,  whereupon  the  objections 
may  be  stricken  out  for  want  of  prosecution, 
lb. 

Where  two  executors  who  differed  as 
to  matters  which  could  have  been  presented 
in  one  proceeding  filed  separate  accounts, 
each  of  which  was  contested  with  substan- 
tially the  same  results  which  would  have 
been  accomplished  had  the  controversy  aris- 
en on  the  account  first  filed, — Held,  no  one 
could  have  costs  or  counsel  fees  in  both  pro- 
ceedings. Blatter  of  Weeks,  5  Dem.  194, 
Rollins,  Surr. 

Pending  an  accounting,  the  estate  should 
not  be  charged  with  the  expense  of  an  ex- 
pert accountant,  employed  to  examine  the 
account,  as  the  contest  may  turn  out  to 
have  been  made  in  bad  faith.  Estate  of 
Smith,  2  Law  Bull.  60,  Calvin,  Surr. 

It  is  the  practice  on  the  judicial  set- 
tlement of  executor's  account  to  make  a 
proper  allowance  to  the  guardian.  The 
amount  should  be  determined  before  the 
final  decree  is  made.  But  after  the  final 
decree  is  entered  the  amount  of  the  allow- 
ance cannot  be  changed  on  appeal  from  the 
decree.  Matter  of  Marshall,  19  State  Rep. 
156. 

A  successful  claimant  against  an  estate 
is  entitled  to  the  fees  of  the  referee,  and 
other  disbursements  of  the  reference.  Mat- 
ter of  Bertholf  v.  Carr,  30  State  Rep.  835. 

Where  an  executor  is  forced  by  process 
to  render  an  account  of  his  proceedings,  as 
such,  and  objections  are  filed  thereto,  which, 
in  the  main,  are  sustained,  the  estate  should 
not  be  called  upon  to  reimburse  him  for  his 
expenses.  Estate  of  Goetschius,  3  Misc.  155, 
Weiant,  Surr. 

On  discharge  of  executors  at  their  own 
request,  the  cost  of  a  special  accounting, 
rendered  necessary  thereby,  should  not  be 
borne  by  the  estate.  In  re  Lamb's  Estate, 
21  N.  Y.  Supp.  343;  50  State  Rep.  629. 

Defendants,  as  executors  of  a  deceased 
executor,  were  cited  to  account  for  property 
of  the  estate  of  which  their  testatrix  was  ex- 
ecutor which  had  come  to  their  hands,  and 
set  up  the  statute  as  a  defense,  on  which 
they  were  defeated.  They  claim  to  have 
acted  on  the  advice  of  counsel,  and  that  of 
creditors  of  the  estate  they  represented. 
Held,  that  such  plea  was  an  unconscionable 
one  under  the  circumstances,  and  that  the 
defendants  were  personally  liable  for  the 
costs.     Peltz  v.  Scnultes,  48  State  Rep.  2. 


Powers  of  Surrogate  upon  Accounting. 


An  executor  must  account  for  all  the  as- 
sets of  his  testator's  estate  which  are  in 
his  possession  or  under  his  control,  and  the 
jurisdiction  of  the  surrogate  is  sufficient  to 
probe  his  transactions  with  anyone,  and  to 
adjudge  that  property  acquired  by  him,  eith- 
er with  or  without  the  assertion  of  his  au- 
thority as  executor,  is  equitably  assets  in 
his  hands  for  distribution.    Blatter  of  Schae- 


fer,  34  Misc.  34;  69  N.  Y.  Supp.  480,  Surr. 
Ct. 

A  denial  by  the  surrogate  of  an  appli- 
cation to  file  additional  exceptions  and  ob- 
jections to  an  account,  which  had  been  filed 
for  several  years,  and  after  the  lapse  of 
more  than  four  years  from  the  time  notice 
has  been  brought  home  to  the  parties, 
Held,  within  the  discretion  of  the  surrogate. 
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Matter  of  Van  Glahan,  53  App.  Div.  164; 
65  N.  Y.  Supp.  866. 

Upon  the  accounting  of  an  executor,  the 
surrogate's  court  has  no  power  to  compel 
a  legatee  to  refund  an  overpayment  on  ac- 
count of  her  legacy,  which  is  needed  to 
satisfy  a  personal  claim  of  the  executor 
against  the  estate.  Lang  v.  Stringer,  144 
N.  Y.  275. 

The  fact  that  the  legatee  was  also  a  co- 
executrix  will  not  authorize  such  an  order, 
where  the  executor  had  entire  care  and 
management  of  the  estate,  made  the  pay- 
ment to  her  as  legatee,  and  she  was  cited  as 
such  on  the  accounting.     lb. 

A  surrogate,  in  a  proceeding  before  him 
haying  for  its  object  the  settlement  of  an 
executor's  account  ana  the  obtaining  of 
a  decree  directing  the  distribution  of  the 
fund  in  his  hands,  where  all  the  parties  in 
interest  are  present,  has  authority  to  con- 
strue the  provisions  of  the  will  and  deter- 
mine their  meaning  and  validity,  whenever 
necessary  in  order  to  make  his  decree  as  to 
distribution.  Such  jurisdiction  is  incidental 
to  the  office  and  flows  from  the  authority 
conferred  upon  the  surrogate  by  the  statute, 
and  is  equal  to  and  concurrent  with  the  ju- 
risdiction of  the  supreme  court.  Garlock  v. 
Vandervort,  128  N.  Y.  374;  40  State  Rep. 
418,  affi'g  33  State  Rep.  1035;  Estate  of 
Metcalfe,  6  Misc.  524;  58  State  Rep.  518, 
Coffin,  Surr.;  Matter  of  Havens,  60  State 
Rep.  686;  8  Misc.  574,  Vance,  Surr. 

In  every  case  of  the  construction  of  a 
will  in  proceedings  for  an  accounting,  he 
may  be  said  to  be  without  jurisdiction  if 
his  construction  is  contrary  to  the  will  of 
the  testator,  but  where  the  right  of  appeal 
does  not  exist,  until  that  decree  is  modified 
fay  some  affirmative  action  upon  the  part  of 
the  surrogate  such  a  decree  is  a  protection 
to  an  executor  acting  thereunder,  and  al- 
though the  surrogate  may  have  miscon- 
strued the  will  upon  an  accounting,  his  de- 
cree is  not  absolutely  void  for  want  of  juris- 
diction. Matter  of  Account  of  Perkins,  75 
Hun  129;  26  N.  Y.  Supp.  958;  57  State  Rep. 
228;  Matter  of  Hamilton,  76  Hun  200. 

A  surrogate  has  jurisdiction  to  construe 
a  will  where  the  construction  thereof  is 
necessary  to  determine  questions  arising 
upon  the  accounting ;  and  where  all  the  par- 
ties in  interest  are  present  a  surrogate  may 
construe  the  provisions  of  a  will  and  deter- 
mine the  validity  of  the  same  whenever  such 
determination  is  necessary  in  order  to  en- 
able him  to  make  a  decree  as  to  a  distribu- 
tion of  the  estate.  Matter  of  Account  of 
Perkins. 

A  surrogate's  court  may  construe  a  de- 
cedent's will  in  any  proceeding  where  it  be- 
comes necessary  in  order  to  enable  it  to  ex- 
ercise powers  expressly  conferred  upon  it. 
Kelsey  v.  Van  Camp,  3  Dem.  530,  Signor, 
Surr. 

To  construe  a  will  where  a  construction 
is  necessary  to  determine  questions  arising 
on  an  accounting.  Purdy  v.  Hoyt>  17  Week. 
Dig.  220,  Ct.  of  App. 

So,  where  a  construction  thereof  is  nec- 
in  order   to  a   distribution   of  the 


testator's  estate.    Du  Bois  v.  Brown.  1  Dem. 
317.  Coffin,  Surr. 

Upon  the  settlement  of  accounts,  and 
distribution  of  an  estate,  he  is  competent  to 
adjust  equitable  as  well  as  legal  demands. 
Payne  v.  Matthews.  6  Paige  19;  Jumel  v. 
Jumel,  7  Id.  591;  Sellis'  Case,  4  Abb.  272;  4 
Bradf.  218,  Bradford,  Surr.     See  §  2743. 

A  petition  by  a  legatee,  praying  that 
an  executor  be  ordered  to  appear  and  render 
an  account,  and  that  such  other  proceedings 
be  had  as  may  be  necessary  to  enforce  her 
claim,  gives  the  surrogate  jurisdiction  of  the 
subject-matter,  and  after  citing  the  executor 
to  appear  and  render  an  account,  he  has 
power  to  proceed  and  examine  into  the  ac- 
count and  to  settle  and  adjust  it,  so  far  as 
to  determine  how  much  shall  be  paid  to  the 
petitioner.     Peck  v.  Sherwood,  56  N.  Y.  615. 

The  surrogate  has  jurisdiction  to  try 
every  question  necessary  to  the  settlement 
of  the  accounts.  Merchant  v.  Merchant,  2 
Bradf.  432,  Bradford,  Surr. 

The  power  of  the  surrogate  upon  the  ac- 
counting of  a  temporary  administrator  is 
substantially  the  same  as  his  authority  upon 
the  accounting  of  an  executor  or  adminis- 
trator in  chief.  Estate  of  Eisner.  6  Dem. 
383;   8  State  Rep.   748,  Rollins,  Surr. 

The  administration  of  assets  of  a  de- 
cedent's estate  is  one  which  is  peculiarly 
within  the  cognizance  of  equity,  and  a  sur- 
rogate's court,  in  adjusting  the  accounts  of 
executors  and  administrators,  is  governed 
by  principles  of  equity  as  well  as  of  law. 
In  the  exercise  of  the  statutory  powers, 
conferred  upon  him  to  direct  and  control 
the  conduct  and  settle  the  accounts  of  ad- 
ministrators and  executors,  the  surrogate  is 
not  fettered;  nor  is  he  prevented  by  any 
rule  of  law  from  doing  exact  justice  to  the 
parties.  He  is  supposed  to  administer  jus- 
tice in  each  case  within  his  jurisdiction, 
according  as  the  equities  of  the  case  de- 
mand; within  the  confines  only  of  statu- 
tory provisions.  Matter  of  Niles,  113  N.  Y. 
547;  23  State  Rep.  647. 

Surrogates  have  the  right  to  determine 
whether  administrators  have  been  guilty  of 
negligence  in  getting  together  the  property 
belonging  to  an  estate,  and  whether  they 
have  failed  to  collect  debts  which  they  ought 
to  have  collected  and  whether  they  have 
acted  prudently.  Matter  of  Dunn,  8  State 
Rep.  766,  Teller,  Surr. 

Note  on  surrogate's  powers  to  determine 
disputed  questions  involved  in  settling  ac- 
counts and  decreeing  distribution,  28  Abb. 
N.  C.  66. 

Upon  the  judicial  settlement  of  an  execu- 
tor's account,  a  surrogate's  court  has  jur- 
isdiction to  try  and  determine  a  question  as 
to  the  meaning  of  the  provisions  of  the  de- 
cedent's will,  so  far  as  necessary  to  enable 
it  to  direct  the  distribution  of  the  entire  es- 
tate. Bd.  of  Missions  v.  Scovell,  3  Dem. 
516,  Signor,  Surr. 

Where  it  is  necessary,  in  order  to  deter- 
mine questions  arising  on  the  accounting 
of  an  executor,  to  give  a  construction  to  pro- 
visions of  the  will  of  the  testator  which  re- 
fer  to  both   real  and  personal  estate,  the 
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surrogate  has  jurisdiction,  as  incident  to  his 
right  to  entertain  such  proceeding,  to  con- 
strue such  provisions  of  the  will  in  their 
bearing  on  the  personalty.  Matter  of 
French,  52  Hun  303;  23  State  Rep.  450. 

The  power  of  the  surrogate's  court  on 
a  final  settlement  of  an  administrator's  ac- 
count to  determine  who  are  the  proper  dis- 
tributees, is  inherent  in  the  power  to  settle 
the  account  and  distribute  the  estate.  Mat- 
ter of  Laramie,  24  State  Rep.  702 ;  6  N.  Y. 
Supp.  175. 

The  testator,  by  his  will,  gave  the  use 
of  all  his  real  estate  and  personal  property 
to  his  wife  during  her  lifetime;  after  her 
death  the  property  was  to  be  divided  as  he 
there  directed.  After  certain  money  lega- 
cies following,  he  directed  the  residue  to  be 
equally  divided  between  his  heirs,  if  any  res- 
idue should  remain.  Held,  that  a  surro- 
gate's court  has  the  power  to  interpret  the 
will  so  far  as  the  distribution  of  the  prop- 
erty was  involved  in  the  accounting;  that 
this  power  was  incidental  to  that  expressly 
conferred,  of  directing  and  controlling  the 
account  of  the  executor,  and  enforcing  the 
payment  of  legacies  and  debts.  Matter  of 
Kick,  11  State  Rep.  688,  Teller,  Suit. 

Where  executors  deny  the  validity  of  a 
bequest  contained  in  their  testator's  will, 
the  surrogate's  court  has  authority,  as  an 
incident  to  the  power  to  give  directions  for 
the  proper  and  lawful  distribution  of  the  es- 
tate, to  construe  the  will,  in  order  to  the 
determination  of  the  question  thus  presented. 
Mattervof  Starr,  2  Dem,  141,  Adlington 
Surr. 

The  surrogate  has  jurisdiction  to  deter- 
mine who  are  the  legatees  and  what 
amounts  they  are  entitled  to,  and,  in  spite 
of  §  2743,  may  exercise  such  jurisdiction 
where  the  validity  of  the  legacies  is  disput- 
ed, and  where  a  determination  involves  a 
construction  of  the  will.  Estate  of  York,  1 
How.  N.  S.  16,  Rollins,  Surr. 

Whether  claimants  of  a  legacy  under  the 
will  of  a  non-resident  decedent,  whose  per- 
sonal representative  is  accounting  in  this 
State,  are  entitled  thereto  according  to  the 
statutes  of  the  State  of  decedent's  late  resi- 
dence, is  a  question  which  may  lawfully  be 
determined  here;  though  the  court  has  a  dis- 
cretion as  to  remitting  the  controversy  to 
the  domiciliary  tribunal.  Clark  v.  Butler, 
4  Dem.  378,  Rollins,  Surr. 

The  amount  of  the  distributive  share  due 
any  person  must  be  determined  on  a  final 
accounting,  and,  therefore,  it  is  open  to  in- 
vestigate, not  alone  the  original  amount, 
but  also  what  payments  have  been  made 
thereon.  Matter  of  Underhill,  117  N.  Y. 
471 ;  27  State  Rep.  720,  affi'g  25  State  Rep. 
684;  9  N.  Y.  Supp.  455. 

The  surrogate's  court  has  ample  author- 
ity on  the  settlement  of  the  account  of  an 
administratrix,  the  widow  of  the  intestate, 
to  consider  and  pass  upon  claims  for  moneys 
advanced  by  her  for  the  maintenance  of  a 
child  while  in  the  insane  asylum  and  the 
expenses  incidental  and  preliminary  to  her 
confinement  therein.  Matter  of  Morris,  32 
State  Rep.  145,  Spring,  Surr. 


The  surrogate's  court  has  jurisdiction  to 
direct  distribution  of  properly  alleged  to 
be  held  in  trust,  and  it  is  the'  duty  of  the 
surrogate's  court  to  try  and  determine 
the  validity  of  a  trust,  since  without  such  de- 
termination the  amount  of  the  distributive 
share  of  each  of  the  next  of  kin  could  not 
he  fixed.  Matter  of  Pearson,  21  State  Rep. 
128.  Teller,  Surr. 

Where  an  administrator,  after  ten  years 
had  not  rendered  an  account  of  the  estate 
of  the  deceased,  and  upon  the  petition  of 
one  of  the  next  of  kin  for  an  accounting, 
filed  an  answer  setting  up  a  release  by  the 
petitioner  of  all  claims  against  him  as  ad- 
ministrator, the  surrogate  had  power  to 
determine  the  validity  of  the  release,  as 
incidental  to  his  power  to  make  a  decree 
directing  an  accounting  and  payment  to  the 
proper  parties.  He  had  power  to  order  an 
accounting  upon  the  petition  of  the  petition- 
er, first,  as  she  was  one  of  the  next  of  kin; 
second,  to  ascertain  the  true  state  of  ac- 
counts at  the  time  of  the  release.  Matter 
of  Read,  2  State  Rep.  339. 

A  surrogate's  court  has  jurisdiction,  in 
proceedings  for  the  judicial  settlement  of 
the  account  of  an  executor,  to  determine 
whether  there  has  been  a  "dispute  or  re- 
jection," by  the  latter  of  "a  claim  against 
the  estate  of  the  decedent,"  within  the 
meaning  of  §  1822.  Bowne  v.  L^nge,  4 
Dem.  350;  3  How.  N.  8.  162,  Rollins,  Surr. 

Where,  in  a  proceeding  for  the  judicial 
settlement  of  the  account  of  an  administra- 
tor, nothing  appears  of  record  showing  that 
a  claim  was,  in  any  manner,  disputed,  or 
that  the  surrogate's  court  was  advised  in 
the  proceeding  that  it  had  been  rejected, — 
Held,  that  the  surrogate's  court  had  juris- 
diction to  make  a  decree  for  the  payment 
of  the  claim.  The  jurisdiction  of  the  sur- 
rogate to  make  a  decree  is  dependent  upon 
what  appeared  before  him  and  his  court  in 
the  proceeding  in  which  it  is  entered.  Ash- 
ley v.  Lamb,  20  State  Rep.  808,  affi'g  17 
State  Rep.  886;   15  Civ.  Proc  211. 

On  a  final  accounting  the  surrogate  may 
try  the  validity  of  a  claim  disputed  by  the 
administrator.  A  claim  admitted  by  him 
may  be  passed  upon.    Matter  of  Strickland, 

22  State  Rep.  901;   1  Connol.  435,  Spring, 
Surr. 

A  surrogate,  on  settlement  of  the  accounts 
of  an  executor  or  administrator,  who  has 
made  advances  for  the  support  and  main- 
tenance of  a  minor  entitled  to  a  share  in 
the  estate,  has  jurisdiction  to  determine, 
upon  equitable  principles,  a  claim  for  such 
advances,  and  an  allowance  is  proper  where 
the  expenditure  for  which  reimbursement  is 
so  sought  is  such  as  would  have  been  au- 
thorized by  the  court  had  application  been 
made  in  advance.  Hyland  v.  Baxter,  98  N. 
Y.  610,  affi'g  31  Hun  354. 

The  surrogate  has  jurisdiction  on  an  ac- 
counting to  determine  conflicting  claims  as 
to  a  gift  of  decedent.    Matter  of  George, 

23  Abb.  N.  C.  43;    1  Oonnol.  241,  Teller, 
Surr. 

A  surrogate,  upon  accounting,  has  jur- 
isdiction to  declare  the  sale  of  a  chattel  in- 
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terest  in  land,  which  has  been  bid  in  by  the 
administrator  for  his  own  benefit,  void,  and 
to  charge  him  with  the  full  value  of  the 
premises,  at  the  time  of  sale,  with  inter- 
est, or  with  the  present  value,  and  the  net 
income,  from  the  time  of  sale.  Stiles  v. 
Burcb,  5  Paige  132. 

A  surrogate's  court  has  power  to  con- 
strue or  determine  the  validity  of  an  ante- 
nuptial agreement  made  by  a  testator  with 
bis  intended  wife  in  contemplation  of  the 
future  distribution  of  his  property.  When 
it  appears  that  the  execution  of  such  an 
agreement  was  obtained  through  deceit  or 
false  representations  the  same  will  be  held 
null  and  void,  especially  so  when  the  pro- 
vision made  for  the  wife  is  less  than  her 
legal  share.  Matter  of  Jones'  Estate,  3 
Misc.  586,  Glass,  Suit. 

On  the  accounting  of  an  executor  and 
trustee,  who  had  power  of  sale  under  the 
will,  the  cestui  que  trust  claimed  that  some 
of  the  sales  made  were  fraudulent,  and 
asked  the  court  to  hold  the  executor  liable 
for  the  consequent  damages.  The  answer 
was  that  the  court  had  no  jurisdiction  in 
the  matter.  Held,  that,  the  executor  being 
a  testamentary  trustee,  whose  duties,  as 
such,  were  separable  from  his  duties  as  ex- 
ecutor, he  was  liable  to  account  for  the  pro- 
ceeds of  sales,  made  by  him,  in  the  surro- 
gate's court,  and  thereupon  the  surrogate 
must  decree  payment,  and  distribute,  but 
cannot  inquire  into  the  validity  of  any  sales 
of  real  estate  made  by  him,  by  reason  of 
fraud  and  the  like.  The  remedy  of  the  ces- 
tui que  trust  is  by  action.  Matter  of  Estate 
of  Valentine,  1  Misc.  491,  Coffin,  Suit. 
'  Where,  upon  the  final  accounting  of  an 
executor,  a  legatee  claims  the  whole  amount 
of  the  legacy  and  another  claims  to  be  as- 
signee of  the  same  or  a  portion  thereof,  the 
surrogate  has  jurisdiction  to  determine  the 
controversy  between  them.  Matter  of 
Havens,  8  Misc.  574;  60  State  Rep.  686, 
Vance,  Surr. 

Upon  the  final  settlement  of  accounts, 
the  executors  claimed  that,  under  the  pro- 
visions of  the  will  and  codicils,  the  entire 
surplus  in  their  hands  belonged  to  A.  H., 
while  one  of  the  testator's  children  claimed 
that  one  half  of  said  surplus  belonged  to 
him,  and  further  alleged  that,  by  an  agree- 
ment made  by  said  A.  H.  to  induce  him  not 
to  contest  probate,  it  was  agreed  that  he 
should  have  one  half  of  the  surplus.  Held, 
that  the  surrogate  had  jurisdiction  to  deter- 
mine the  questions  raised  by  such  claim,  viz., 
whether  the  alleged  agreement  was  made, 
and,  if  made,  whether  it  was  valid.     lb. 

He  may  construe  a  clause  of  the  will 
declaring  that  he  is  not  indebted  to  any  of 
his  children  and  providing  that  any  testa- 
mentary rift  to  a  child  presenting  a  claim 
against  the  estate  should  be  void,  and  to 
determine  whether  such  clause  applied  to  a 
child  who  presented  a  claim  which  was  ulti- 
mately allowed.  Garlock  v.  Vandervort,  40 
State  Rep.  418;  128  N.  Y.  374,  affi'g  33 
8tate  Rep.   1035. 

Fending  proceedings  for  settlement  of  ac- 
count in  which  a  question  arose  as  to  the 


meaning  of  a  clause  in  a  will,  and  after  a 
holding  by  the  referee  therein  that  the  sur- 
rogate had  no  jurisdiction  to  hear  that 
issue,  but  before  the  surrogate  had  ruled 
thereon,  an  action  was  brought  to  construe 
the  will. — Held,  that  the  surrogate  had  con- 
current jurisdiction  with  the  supreme  court 
to  determine  the  question,  and  having  first 
obtained  jurisdiction  was  entitled  to  retain 
it,  and  that  the  complaint  was  properly  dis- 
missed and  plaintiff  charged  with  the  costs, 
lb. 

The  will  of  G.  gave  to  his  "grandchildren 
living  in  Michigan,"  at  his  decease,  all  his 
property  in  that  State.  A  clause  in  a  cod- 
icil stated  that  the  testator  was  "in  no 
wise  pecuniarily  indebted  to '  any  of  his 
children,"  and  declared  null  and  void  any 
testamentary  gift  to  any  one  of  them  who 
should  present  a  claim  against  the  estate 
save  for  the  bequest  or  devise  given  in  the 
will.  In  an  action  by  one  of  the  executors 
for  the  construction  of  the  will,  the  com- 
plaint questioned  the  right  of  one  of  the 
grandchildren  to  be  a  legatee  as  to  that  por- 
tion of  the  estate  in  Michigan,  and  also  the 
right  of  a  child  of  the  testator  who  had  pre- 
sented and  had  been  allowed  and  paid  a 
claim  against  the  estate  to  a  gift  in  the 
will  to  him.  It  appeared  that  at  the  time 
the  action  was  brought,  there  was  pending 
in  the  surrogate's  court  a  proceeding  insti- 
tuted by  plaintiff's  co-executor  for  a  judicial 
settlement  of  his  account,  in  which  were 
brought  all  the  parties  to  the  action,  and 
that  by  objections  filed  therein  the  question 
as  to  the  effect  of  the  clause  in  the  codicil 
was  raised.  The  trial  court  dismissed  the 
complaint.  Held,  no  error;  that  the  ques- 
tion as  to  the  residence  of  the  grandchild 
was  one  of  fact  proper  to  be  disposed  of  by 
the  surrogate  and  constituted  no  ground  for 
invoking  the  jurisdiction  of  the  court;  that 
the  question  as  to  the  construction  of  the 
codicil  was  within  the  jurisdiction  of  the 
surrogate's  court,  and  that  tribunal  having 
first  obtained  jurisdiction,  was  entitled  to 
retain  and  continue  to  exercise  it.    lb. 

The  fact  of  the  death  of  an  executor,  and 
that  he  is  represented  on  the  accounting  by 
his  personal  representative,  does  not  deprive 
the  surrogate  of  jurisdiction  to  determine 
the  validity  of  a  claim  of  said  deceased  ex- 
ecutor against  the  estate.  Matter  of  Coop- 
er, 6  Misc.  501;  57  State  Rep.  704,  Davie, 
Surr. 

A  surrogate  has  no  jurisdiction  to  try 
and  pass  upon  the  validity  of  a  claim  due 
from  the  estate  to  a  firm  of  which  the  ex- 
ecutor is  a  member.  In  such  a  case  the 
executor  may  pay  the  firm,  and  on  filing  a 
voucher  therefor,  ask  credit  for  the  amount 
on  the  accounting,  at  which  time  any  in- 
terested party  may  question  the  propriety 
of  its  payment.  Matter  of  Jones'  Estate,  2 
Misc.  221. 

Upon  an  accounting  and  distribution  the 
surrogate  can  prevent  injustice  being  done 
to  executors,  who  have  proceeded  according 
to  the  consent  of  all  the  legatees  and  persons 
interested.  Paxton  v.  Patterson,  26  Abb.  N. 
C.  389. 


J 


1 


4308 


acc'g  of  ex'r,  ktc.  ;  bestbic'n  of  bubhog.  pow'h.      %t%    *272! 

'  c.18,  t.4,  a.2 


What  he  may  not  do. — When  an  exec- 
utor  in  good  faith  resists  the  charging  of 
a  legacy  upon  the  residuary  estate  in  hi* 
hands,  and  shows  that  there  exists  a  real 
question  of  fact  or  law,  a  surrogate  has  no 
jurisdiction  to  decide  the  question  upon  set- 
tlement of  the  executor's  accounts.  Bevan 
v.  Cooper,  72  N.  Y.  317,  rev'g  7  Hun  117 

When  the  question  of  the  rights  of  par- 
ties as  to  legacies  is  not  involved  in  the  ac 
counting  and  not  necessary  to  be  determined 
by  the  surrogate,  he  has  no  jurisdiction  to 
decide  whether  the  legacies  were  chargeable 
upon  the  real  estate.  Matter  of  Rick,  11 
State  Rep.  688,  Teller,  Surr. 

He  has  no  power  to  determine  the  valid- 
ity or  amount  of  a  disputed  claim,  or  in 
anv  way  to  examine  the  same.  Glacius  v. 
Fogel,  88  N.  Y.  434;  Giles'  Estate,  11  Abb. 
N.  C.  57;  1  Dem.  97,  Rollins,  Surr.;  Tucker 
v.  Tucker,  4  Abb.  Ct.  of  App.  Dec.  428;  4 
Keves   136:   Matter  of  Jones,   1   Redf.  263: 

5  N.  Y.  Leg.  Obs.  124,  McVean,  Surr.;  Ash- 
ley v.  Lamb,  20  State  Rep.  808. 

A  surrogate  is  not  invested  with  author- 
ity to  try  the  validity  of  a  disputed  claim 
made  by  the  estate  against  a  debtor,  al- 
though the  debtor  is  one  of  the  next  of 
kin,  and  appears  as  such.  Van  Valkenburg 
v.  Lasher,  53  Hun  504;  25  State  Rep.  291; 

6  N.  Y.  Supp.  775. 

He  has  not  power  to  pass  upon  a  ques- 
tion of  liability  to  pay  taxes  where  the  ex- 
ecutors show  that  a  question  exists  as  to  the 
validity  of  the  claim.  Leviness  v.  Cassebeer. 
3  Redf.  491,  Coffin,  Surr. 

Nor  to  pass  upon  equities  between  dev- 
isees and  creditors.  Cleveland  v.  Whiton, 
31  Barb.  544. 

A  surrogate  has  no  authority  to  inquire 
into  or  settle  the  rights  of  heirs-at-law  to 
property  in  the  hands  of  an  executor  or  ad- 
ministrator. Shumway  v.  Cooper,  16  Barb. 
556. 

A  surrogate's  court  has  no  jurisdiction 
to  compel  an  administrator  to  deliver,  to  the 
owners  thereof,  property  which  he  haa 
wrongfully  taken  possession  of  under  color 
of  his  letters,  and  claims  as  a  part  of  the 
intestate's  estate.  Marston  v.  Paulding,  10 
Paige  40. 

Where,  on  the  day  before  his  death,  an 
intestate  delivered  to  his  wife  a  draft  on  a 
third  person  for  money  due,  which  was  paid 
after  his  death, — Held,  that  the  draft  oper- 
ated as  an  equitable  assignment,  and  the 
surrogate  had  no  jurisdiction  to  pass  upon 
the  question  whether  it  was  void  against 
creditors.     Richardson  v.  Root,  19  Hun  473. 

Upon  the  settlement  of  the  account  of 
an  administrator,  it  appeared  that  decedent, 
during  her  lifetime,  had  taken  from  her 
daughter,  K.,  a  written  agreement  to  pay 
annual  interest  upon  $800,  moneys  received 
by  K.  from  decedent,  and  that  this  agree- 
ment had  been  surrendered  to  the  daughter 
by  decedent  before  her  death.  K.  contended 
that  this  was  done  with  an  intent,  expressed 
at  the  time,  to  cancel  the  debt.  Held,  that 
the  issue  thus  raised  was  one  which  the 
court  had  no  jurisdiction  to  try.  Kintz  v. 
Friday,  4  Dem.  540.  Adlington,  Surr. 


In  a  proceeding  by  the  administratrix  of 
decedent,  to  obtain  judicial  settlement  of 
her  account,  it  appeared  that  decedent  was 
engaged  in  business  in  partnership  with  one 
G.,  who  died  in  decedent's  lifetime,  and 
while  such  partnership  existed,  leaving  a 
will  of  which  decedent  was  appointed  execu- 
tor. The  decedent  received  letters  testa- 
mentary, and  alter  his  death  one  W.  was 
appointed  administrator  with  the  will  an- 
nexed of  G.'s  estate.  Such  administrator 
has  been  cited  by  petitioner  to  attend  her  ac- 
counting, because  he  has  claimed  to  be  in- 
terested in  this  estate  as  the  representative 
of  decedent's  deceased  partner.  W.  pro- 
tests against  being  treated  as  a  party  to  this 
proceeding  to  be  bound  as  such  by  any  de- 
cree in  which  it  shall  terminate.  Held,  that 
the  objection  to  the  jurisdiction  of  the  sur- 
rogate is  well  taken.  Neither  at  the  in- 
stance of  this  accounting  party,  nor  upon 
the  demand  of  the  objector,  nor  by  the  con- 
sent of  both,  can  the  surrogate's  court,  in 
the  proceedings,  adjust  the  difference  be- 
tween the  parties.  Estate  of  Wellenberger, 
15  State  Rep.  719,  Rollins,  Surr. 

For  the  determination  of  a  contest  be- 
tween the  beneficiary  of  a  testamentary 
trust,  claiming  payment  of  a  balance  of 
income,  and  the  executor,  trustee,  asserting 
a  right  to  withhold  the  same  and  apply  it 
upon  a  debt  alleged  to  have  been  due  from 
the  former  to  testator  at  the  time  of  his 
death — the  existence  of  the  debt,  as  well  as 
of  a  surplus  of  income,  being  in  dispute, — 
the  parties  must  resort  to  a  tribunal  other 
than  a  surrogate's  court.  Rudd  v.  Rudd,  4 
Dem.  335,  Rollins,  Surr. 

A  surrogate's  court  has  no  jurisdiction 
to  determine  the  validity  of  a  purchase 
made,  in  her  individual  name,  by  one  who 
is  administratrix  of  the  estate  of  a  decedent, 
which  it  is  contended  should  enure  to  the 
benefit  of  his  creditors,  where  a  receiver  of 
his  property  had  been  appointed  by  the  su- 
preme court  during  his  lifetime,  in  whom 
the  rights,  if  any,  accruing  upon  such  trans- 
action must  have  vested;  nor  to  compel  her 
to  account  for  the  property  purchased,  or 
the  proceeds  of  a  sale  thereof.  Peters  v. 
Carr,  2  Dem.  22,  Spring,  Surr. 

It  seems,  that  a  surrogate's  court  has 
no  power  to  try  and  determine  the  question 
whether  there  has  been  a  breach  of  a  con- 
tract, made. by  one  not  a  party  to  the  pro- 
ceedings, to  assign  a  judgment  against  one 
of  the  distributees  of  an  intestate's  estate, 
subject  to  its  jurisdiction,  where  a  contest 
arises  as  to  the  proper  method  of  disposing 
of  such  distributee's  share.  Smith  v.  Bay- 
lis,  4  Dem.  30,  Coffin,  Surr. 

L.  was  a  judgment-creditor  of  F.,  who 
had  a  claim  against  the  estate  of  which  L. 
was  executor.  F.  established  bis  claim  and 
obtained  a  decree  from  the  surrogate  direct- 
ing payment  by  the  executor.  Held,  that 
though  the  judgments  of  L.  against  F.  were 
not  originally  set-offs  to  F.'s  claim  against 
the  estate,  yet  after  the  claim  was  estab- 
lished, and  the  decree  obtained,  L.  might 
have  established  his  own  judgments  as  set- 
offs in  a  suit  brought  in  equity  for  that 
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purpose.  Matter  of  Livingstone,  27  Hun 
607. 

As  the  surrogate  had  no  power  to  try 
the  question,  of  set-off,  the  executor  could 
not  obtain  relief  on  appeal  from  the  decree 
of  the  surrogate.     lb. 

A  surrogate  has  no  jurisdiction  to  set 
off  against  a  judgment  against  an  estate, 
another  judgment  against  the  owner  of  the 
former  one.  Stilwell  v.  Carpenter,  59  N.  Y. 
414,  rev'g  1  T.  &  C.  616. 

Where  it  is  claimed  that  by  an  instru- 
ment which  is  produced  a  testatrix  bound 
herself  to  dispose  of  her  property  in  a  cer- 
tain way  inconsistent  with  a  codicil  which 
has  been  admitted  to  probate,  the  surrogate 
cannot,  on  a  settlement  of  the  executor's 
account,  settle  the  question,  but  must  defer 
the  distribution  of  the  estate  until  the  force 
of  the  instrument  has  been  settled  by  a 
proper  tribunal.  Giles  v.  De  Tallyrand,  1 
Dem.  97,  Rollins,  Suit. 

He  cannot  determine  collateral  or  inci- 
dental disputes  involving  a  claim  to  an  in- 
terest in  the  estate,  such  as  the  effect  of  a 
general  release.  Van  Sinderen  v.  Lawrence, 
50  Hun  272;  20  State  Rep.  72. 

The  surrogate  cannot  direct  a  payment 
to  one  who  acquires  a  claim  by  subrogation. 
Leviness  v.  Cassabeer,  3  Red).  491,  Coffin, 
Suit.  Nor  to  an  assignee.  Hitchcock  v. 
Marshall,  2  Redf.  174,  Coffin,  Suit. 

An  assignee  of  a  distributive  share  of 
one  of  the  next  of  kin,  having  neglected  to 
bring  an  action  on  the  assignment,  cannot 
afterwards  ask  the  surrogate  to  try  its  va- 
lidity on  the  accounting  of  the  administra- 
tor. Decker  v.  Morton,  1  Redf.  477,  West, 
8urr. 

On  an  accounting  by  an  administratrix 
of  the  debtor's  estate,  the  validity  of  the 
appointment  of  a  receiver  in  supplementary 
proceedings  cannot  be  contested.  Peters  v. 
Carr,  2  Dem.  22,  Spring,  Surr. 

An  executor  who  takes  no  estate,  under 
the  will,  in  testator's  real  property,  can- 
not be  called  to  account  in  tne  surrogate's 
court,  in  his  capacity  as  executor,  for  rents 
of  such  property  collected  by  him.  Terry 
v.  Bale,  1  Dem.  452,  Livingston,  Surr. 

Upon  the  hearing  of  an  application  to 
compel  executors  to  account,  in  a  surrogate's 
court,  in  respect  to  certain  specific  securi- 
ties, it  appeared  that  a  settlement  had  been 
made  between  the  legatee  seeking  to  compel 
the  accounting,  and  the  executors,  by  which 
the  securities  were  transferred  to  the  legatee 
as  a  part  of  her  share  in  the  estate.  Held, 
that,  after  such  settlement,  the  securities 
were  held  by  the  executors  as  agents  and 
trustees  for  the  legatee,  and  not  as  execu- 
tors, and  that  the  surrogate  had  no  power 
to  compel  them  to  account  for  their  actions 
in  regard  to  them.  Woodruff  v.  Young,  31 
Hun  420. 

While  a  surrogate,  upon  the  final  ac- 
counting of  an  executor,  has  power  to  deter- 
mine as  to  the  validity  of  a  debt,  claim,  or 
distributive  share  of  the  estate,  if  not  dis- 
puted, or  which,  if  disputed,  has  been  estab- 
lished, and  his  decree  is  conclusive  upon  each 
party  to  the  proceeding,  who  was  duly  cited 


or  appeared,  and  upon  every  one  deriving 
title  from  such  party,  and  he  can  enforce 
the  payments  of  debts  and  legacies  by  the  ex- 
ecutor; this  does  not  give  him  power,  in 
case  it  is  found  there  has  been  an  overpay- 
ment to  a  legatee,  to  render  an  affirmative 
judgment  for  the  excess  in  favor  of  the  ex- 
ecutor against  the  legatee.  The  debt  or 
claim,  as  to  which  the  decree  is  conclusive, 
is  one  due  from  the  estate,  not  one  from  a 
third  person  to  the  executor,  and  the  surro- 
gate has  no  jurisdiction  to  decree  payment 
of  such  a  debt.  Matter  of  Underbill,  117  N. 
Y.  471;  27  State  Rep.  720,  affi'g  25  State 
Rep.  684;  9  N.  Y.  Supp.  455. 

When  it  is  determined  that  an  overpay- 
ment has  been  made  by  the  executor,  in 
legal  contemplation,  the  excess  is  in  his 
hands.     lb. 

The  surrogate  has  no  power  to  enforce 
a  contract  made  by  an  executor.  Bulkley 
v.  Staats,  4  Redf.  524,  Coffin,  Surr. 

So  held,  where  in  compliance  with  an  in- 
junction in  the  will  to  an  executor  to  see 
to  the  education  of  a  minor,  his  guardian, 
with  the  consent  of  the  executor,  placed  the 
minor  at  a  boarding-school,  and  the  applica- 
tion was  for  an  order  to  the  executor  to  pay 
the  expense.    lb. 

A  surrogate,  in  deciding  upon  claims 
against  an  estate,  has  no  jurisdiction  to  al- 
low charges  for  services  rendered  to  the  ad- 
ministrator after  the  death  of  the  intestate; 
much  less,  charges  for  services  rendered  to 
him  as  administrator  of  the  estate  of  an- 
other deceased  person.  Bloodgood  v.  Sears, 
64  Barb.  71. 

K.,  who  at  one  time  qualified  as  execu- 
tor of  the  will  of  each  of  two  decedents, 
whose  respective  testamentary  provisions 
were  in  direct  antagonism,  cited  all  persons 
interested  in  either  of  the  estates  to  attend 
the  judicial  settlement  of  his  account  as  rep- 
resentative of  one  thereof,  and  applied  to 
the  court  for  instructions  as  to  tne  proper 
mode  of  presenting  the  account.  Held,  that 
such  instructions  should  not  be  given,  but 
that  the  executor  should,  in  the  first  in- 
stance, solve  for  himself  the  problem  which 
confronted  him,  leaving  it  to  those  interest- 
ed to  raise  desired  issues  by  the  interposi- 
tion of  suitable  objections.  Solomons  v. 
Kursheedt,  3  Dem.  307,  Rollins,  Surr. 

On  the  hearing  before  a  referee  of  ob- 
jections to  an  account  filed  by  an  executor, 
it  was  claimed  by  the  husband  of  testatrix 
that  certain  personal  property  belonged  to 
the  testatrix  before  the  New  York  married 
woman's  enabling  act  of  1848,  and  by  virtue 
of  the  marital  relation  entered  into  before 
that  time  belonged  to  him,  and  he  was  en- 
titled solely  to  administer  thereon.  The 
referee  found  that  the  claim  was  not  proven. 
Held,  on  exceptions  to  his  findings,  that  the 
question  was  immaterial,  as  the  surrogate 
had  no  jurisdiction  over  the  executor  with 
respect  to  property  of  which,  as  executor,  he 
had  no  right  to  take  possession.  In  re  Cur- 
tis' Will,  16  N.  Y.  Supp.  180. 

A  surrogate  has  no  jurisdiction  to  di- 
rect an  administrator  or  executor  to  pay 
over  funds  in  his  hands  received  by  him  and 
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not  assets  of  the  estate.  Matter  of  Perry, 
5  Misc.  149,  Weiant,  Suit. 

The  validity  of  an  assignment  of  a  bene- 
ficiary under  a  will  cannot  be  attacked  in 
a  surrogate's  court.    Matter  of  Sistare,   2 
!  Connol.  544,  Ransom,  Surr. 

|  Who  may  intervene. — The  only  author- 

j  ity     for     the     voluntary     intervention     in 

|  proceedings     for    executors'    and    trustees' 

|  accountings,  of  any  person  other  than  the  pe- 

j  titioner  or  petitioners  and  the  person  or  per- 

sons by  him  or  them  caused  to  be  cited,  rests 
upon  §§  2731  and  2810,  and  these  sections 
do  not  sanction  such  intervention  until  "the 
hearing."  Estate  of  Wood,  7  State  Rep.  721, 
Rollins,  Surr. 

An  allegation  by  any  person  that  he  is 
a  creditor  entitles  him  to  become  a  party 
to  a  contest  over  executor's  account. 
Greene  v.  Day,  1  Dem.  45,  Rollins,  Surr. 

A  creditor  does  not  lose  his  right  to  ap- 
pear on   an  executor's   accounting  by   fail- 


A  person  not  cited  to  an  executor's  ac- 
counting may  appear  on  the  hearing  and 
contest  it;  and  if  hia  claim  is  disputed  by 
the  executor,  the  surrogate  cannot  exclude 
him  as  not  being  a  creditor,  since  he  cannot 
determine  a  disputed  claim.  Martine's  Es- 
tate, 11  Abb.  N.  C.  50,  Rollins,  Surr. 

Assignees  may,  under  §  2731,  be  them- 
selves parties  to  an  accounting.  Gibbons  v. 
Shepard,  2  Dem.  247,  Rollins,  Surr. 

One  who  is  the  acknowledged  represen- 
tative of  a  deceased  person,  who  was  during 
his  life  a  party  to  an  accounting  should  be 
allowed  to  intervene.  Merritt  v.  Jackson, 
2  Dem.  214,  Rollins,  Surr. 

Notwithstanding  an  executor  has  removed 
from  the  State,  and  refused  to  give  bail 
after  being  required  to  do  so,  he  may  set- 
tle his  account  before  the  surrogate,  and 
if  all  parties  entitled  to  notice  voluntarily 
appear,  the  surrogate  has  jurisdiction.  Ev- 
erts v.  Everts,  62  Barb.  577. 


§  2729.  [Am'd,  1893,  1901.]  Affidavit  to  account;  vouchers;  examination 
of  accounting  party;  funeral  expenses. 

To  each  account  filed  with  the  surrogate,  as  prescribed  in  this  article,  must  be 
appended  the  affidavit  of  the  accounting  party,  to  the  effect  that  the  account  con- 
tains, according  to  the  best  of  his  knowledge  and  belief,  a  full  and  true  statement 
of  all  his  receipts  and  disbursements  on  account  of  the  estate  of  the  decedent ;  and 
of  all  money  and  other  property  belonging  to  the  estate,  which  have  come  to  his 
hands,  or  been  received  by  any  other  person,  by  his  order  or  authority,  for  his  use; 
and  that  he  does  not  know  of  any  error  or  omission  in  the  account,  to  the  prejudice 
of  any  creditor  of,  or  person  interested  in,  the  estate  of  the  decedent.  On  an  ac- 
counting by  an  executor  or  administrator,  the  accounting  party  must  produce  and 
file  a  voucher  for  every  payment,  except  in  one  of  the  following  cases : 

1.  He  may  be  allowed,  without  a  voucher,  any  proper  item  of  expenditure,  not 
exceeding  twenty  dollars,  if  it  is  supported  by  his  own  uncontradicted  oath,  stat- 
ing positively  the  fact  of  payment,  and  specifying  when  and  to  whom  the  payment 
was  made;  but  all  the  items  so  allowed  against  an  estate,  on  all  the  accountings  of 
all  the  executors  or  administrators,  shall  not  exceed  five  hundred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony,  that  he  did  not  take  a 
voucher  when  he  made  the  payment;  or  that  the  voucher  then  taken  by  him  has 
been  lost  or  destroyed,  he  may  be  allowed  any  item,  the  payment  of  which  he  sat- 
isfactorily proves  by  the  testimony  of  the  person  to  whom  he  made  it;  or,  if  that 
person  is  dead,  or  cannot,  after  diligent  search,  be  found,  by  any  competent  evi- 
dence, other  than  his  own  oath,  or  that  of  his  wife.  But  an  allowance  cannot  be 
made,  as  specified  in  this  section,  unless  the  surrogate  is  satisfied  that  the  charge 
is  correct  and  just.  The  surrogate  may  at  any  time  make  an  order  requiring  the 
accounting  party  to  make  and  file  his  account;  or  to  attend  and  be  examined  under 
oath,  touching  his  receipts  and  disbursements;  or  touching  any  other  matter  relat- 
ing to  his  administration  of  the  estate,  or  any  act  done  by  him  under  color  of  his 
letters,  or  after  the  decedent's  death,  and  before  the  letters  were  issued ;  or  touch- 
ing any  personal  property,  owned  or  held  by  the  decedent,  at  the  time  of  his  death. 
No  profit  shall  be  made  by  an  executor  or  administrator  by  the  increase,  nor  shall 
he  sustain  any  loss  by  the  decrease,  without  his  fault,  of  any  part  of  the  estate; 
but  he  shall  account  for  suoh  increase,  and  be  allowed  for  such  decrease  on  the 
settlement  of  his  accounts.  On  the  judicial  settlement  of  the  account  of  an 
executor  or  administrator,  the  surrogate  may  allow  the  accounting  party,  for 
property  of  the  decedent,  perished  or  lost  without  the  fault  of  the  accounting  party. 

3.  Every  executor  or  administrator  shall  pay,  out  of  the  first  moneys  received, 
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the  reasonable  funeral  expenses  of  decedent,  and  the  same  shall  be  preferred  to 
all  debts  and  claims  against  the  deceased.  If  the  same  be  not  paid  within  sixty 
days  after  the  grant  of  letters  testamentary  or  of  administration,  the  person  having 
a  claim  for  such  funeral  expenses  may  present  to  the  surrogate's  court  a  duly 
verified  petition  praying  that  the  executor  or  administrator  may  be  cited  to  show 
cause  why  he  should  not  be  required  to  make  such  payment  and  a  citation  shall 
be  issued  accordingly.  If,  upon  the  return  of  such  citation,  it  shall  appear  that 
the  executor  or  administrator  has  received  moneys  belonging  to  the  estate  which 
are  applicable  to  the  payment  of  the  claims  for  funeral  expenses,  the  surrogate 
shall,  unless  the  validity  of  the  claim  and  the  reasonableness  of  its  amount  are  ad- 
mitted by  such  executor  or  administrator,  take  proof  as  to  such  facts,  and  if  satis- 
fied that  such  claim  is  valid  shall  fix  and  determine  the  amount  due  thereon  and 
shall  make  an  order  directing  the  payment  within  ten  days  after  the  service  of 
such  order  with  notice  of  entry  thereof,  upon  such  executor  or  administrator  of 
such  claim  or  such  proportion  thereof  as  the  money  in  the  hands  of  the  executor 
or  administrator  applicable  thereto,  may  be  sufficient  to  satisfy.  If  it  shall  appear 
that  no  money  has  come  into  the  hands  of  the  executor  or  administrator  the  pro- 
ceeding shall  be  dismissed  without  costs  and  without  prejudice  to  a  further  appli- 
cation or  applications  showing  that  since  such  dismissal  the  executor  or  admin- 
istrator has  received  money  belonging  to  the  estate.  Such  application  shall  be 
made  upon  a  duly  verified  petition  stating  the  facts  upon  which  the  belief  of  the 
petitioner  that  there  are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such  further  application 
the  issuance  of  the  citation  shall  be  in  the  discretion  of  the  surrogate  and  no  such 
application  shall  be  made  less  than  three  months  after  the  granting  or  denial  of 
any  previous  application.  If  upon  any  accounting  it  shall  appear  that  an  execu- 
tor or  administrator  has  failed  to  pay  a  claim  for  funeral  expenses,  the  amount 
of  which  has  been  fixed  and  determined  by  the  surrogate  as  above  set  forth  or 
upon  such  accounting  he  shall  not  be  allowed  for  the  payment  of  any  debt  or 
claim  against  the  decedent  until  said  claim  has  been  discharged  in  full;  but  such 
claim  shall  not  be  paid  before  expenses  of  administration  are  paid. 

Former  §§  2733,  2734,  2735,  2741,  consolidated;  L.  1893,  c.  686.     2  R.  S.  92,  93,  §§  54- 
56.     Am'd  Ll  1901,  c.  293,  adding  subd.  3. 


Vouchers.  —  §  2729,  subd.  2,  providing 
that  executors  may  be  allowed  any  item  the 
payment  of  which  they  satisfactorily  prove 
by  any  competent  evidence  other  than  their 
own  oaths  or  the  oaths  of  their  wives,  is  ap- 
plicable to  trustees  under  a  will,  so  that 
payment  may  be  allowed  without  vouchers. 
Matter  of  Davis,  43  App.  Div.  331 ;  60  N.  Y. 
Supp.   315. 

Where  a  testamentary  trustee  completed 
a  hotel  after  testator's  death,  and  operated 
the  same  until  it  could  be  satisfactorily 
rented,  and  in  a  judicial  settlement  of  its 
accounts  failed  to  show  that  the  operation 
of  the  hotel  was  not  authorized  by  the  will, 
such  trustee  was  not  authorized  to  amend 
a  full  account,  for  a  part  of  which  no  vouch- 
ers were  appended,  by  eliminating  all  items 
of  receipts  and  disbursements  of  the  busi- 
ness, and  charging  itself  with  the  amount 
of  profits  of  the  business,  on  the  theory  that 
it  was  the  individual  business  of  the  trus- 
tee, and  not  of  the  cestui  que  trust.  Re 
Byrnes,  114  App.  Div.  532;  100  N.  Y.  Supp. 
12. 

§  2729,  authorizing  the  allowance,  without 
"vouchers,  of  expenditures  by  administrators 
of  items  not  exceeding  $20,  the  total  not  to 
exceed  $500,  applies  to  the  committee  of  a 


lunatic.  Re  Nutting,  74  App.  Div.  468; 
77  N.  Y.  Supp.  696. 

Where  executors  did  not  file  vouchers,  ad- 
mitted to  have  been  received,  for  disburse- 
ments aggregating  many  thousand  dollars, 
the  decree  settling  their  accounts  should 
have  been  set  aside  on  application  of  the 
heirs.  Re  Wicke,  74  App.  Div.  221 ;  77  N. 
Y.  Supp.  558. 

§  2729,  providing  that  on  an  accounting 
by  an  executor  or  administrator  the  account- 
ing party  must  file  a  voucher  for  every  pay- 
ment, except  where  the  total  of  small*  items 
of  less  than  $20  each  does  not  exceed  $500, 
and  where  it  is  shown  by  competent  evidence 
that  a  payment  was  made  without  a  vouch- 
er, or  that  the  voucher  was  lost,  is  appli- 
cable to  an  accounting  by  the  committee  of 
an  incompetent  person,  as  8  2850  makes  § 
2729  applicable  to  an  accounting  by  a  guard- 
ian, and  §  2341  makes  §  2850  applicable  to 
an  accounting  by  the  committee  of  an  in- 
competent person.  Matter  of  Thomas,  43 
App.  Div.  231;   59  N.  Y.  Supp.   1025. 

The  executor  or  administrator  must  pro- 
duce vouchers  for  all  debts  and  legacies 
paid,  and  for  all  funeral  charges  and  just 
and  necessary  expenses.  If  items  exceeding 
$20  in  amount  can  be  allowed  in  any  case 


4312 


acc'g  of  ex'b,  etc.  :  vouches  ;  fun'l  exp's. 


§2729 
c  18,  t  4,  a.  2 


without  vouchers,  and  without  proof  other 
than  the  oath  of  the  executor  or  administra- 
tor, it  seems  it  is  when  creditors  refuse 
to  give  vouchers,  or  when  they  have  been 
lost  or  stolen  and  it  is  impossible  to  pro- 
cure others.  Willcox  v.  Smith,  26  Barb. 
316. 

The  accounting  party  is  not  bound  to  es- 
tablish payments  for  which  he  presents 
vouchers,  unless  denied  by  objections,  and 
the  burden  of  impeaching  such  payments  is 
on  the  contestants.  Boughton  v.  Flint,  74 
N.  Y.  476;  5  Abb.  N.  C.  215,  rev'g  13  Hun 
206;  Matter  of  White,  6  Dem.  375;  15  State 
Rep.  729,  Ransom,  Surr. 

The  executor  or  administrator  may  re- 
quire the  affidavit  of  the  claimants  in  sup- 
port of  the  vouchers,  but  the  want  of  such 
verification  is  not  sufficient  ground  for  the 
rejection  of  a  voucher.  Metzger  v.  Metzger. 
1  Bradf.  265,  Bradford,  Surr. 

It  is  sufficient  if  the  testimony  of  the 
administrator  shows  to  whom  the  money  was 
paid,  and  where  the  amount  is  under  $20, 
and  there  is  no  reason  to  doubt  that  it  was 
actually  paid,  semble,  it  will  not  in  all  cases 
be  disallowed  where  the  administrator  finds 
it  impossible  to  give  the  name  of  the  person 
to  whom  it  was  paid  or  to  describe  him  so 
that  he  can  be  identified.  Matter  of  Nichols, 
4  Redf.  288,  Livingston,  Surr. 

If  an  executor  has  vouchers  for  pay- 
ments under  $20  he  should  produce  them  or 
the  surrogate  may  under  §  2734  refuse  to 
allow  the  amounts.  Orser  v.  Orser,  5  Dem. 
21,  Coffin,  Surr. 

Absence  of  vouchers  for  payments  is  fatal 
to  their  allowance.  Matter  of  Taft,  28 
State  Rep.  315. 

The  lack  of  vouchers  is  not  an  insu- 
perable obstacle  to  passing  an  executor's  ac- 
count. Where  even  the  objector  admits  that 
the  account  is  correct  and  the  surrogate  is 
satisfied  it  is  so,  he  may  pass  it.  Estate  of 
Langlois,  26  Abb.  N.  C.  226;  2  Oonnol.  481; 
14  N.  Y.  Supp.  146,  Ransom,  Surr. 

Where  an  executor  has  lost  a  voucher 
the  burden  is  on  him  to  prove  the  charge 
correct.  Matter  of  Rowland,  5  Dem.  216, 
Rollins,  Surr. 

One  of  the  vouchers  filed  by  an  execu- 
tor showing  marks  of  alteration, — Held,  that 
in  the  absence  of  evidence,  proving  beyond 
a  reasonable  doubt,  that  it  was  fraudulent- 
ly altered,  it  would  not  be  taken  to  have 
been  altered  after  filing.  Estate  of  Hughes, 
18  State  Rep.  395,  Ransom,  Surr. 

An  accounting  executrix  is  not  entitled 
to  credit  for  any  payments  for  which  she 
has  no  vouchers  without  evidence  in  addi- 
tion to  her  own  testimony.  In  re  Qerow's 
Estate,  23  N.  Y.  Supp.  848,  Weiant,  Surr. 

The  provision  excluding  the  testimony  of 
an  executor  to  support  lost  vouchers  may 
be  waived,  and  it  is  waived  where  the  other 
parties  call  him  as  a  witness.  Rose  v.  Rose, 
6  Dem.  26;  19  State  Rep.  783,  Coffin,  Surr. 

Where  an  administrator  makes  payments 
from  his  intestate's  estate  and  receives 
vouchers  therefor,  his  testimony  that  such 
payments  were  made  at  the  request  of  the 


next  of  kin  is  competent.    Boyer  v.  Mar- 
shall, 5  State  Rep.  431. 

Where  there  was  a  conflict  of  testimony 
as  to  payments  alleged  to  have  been  made 
by  the  executors,  and  no  vouchers  were 
produced,  such  payments  were  not  allowed. 
Broome  v.  Van  Hook,  1  Redf.  444,  C.  P., 
Daly,  Surr. 

Upon  settlement  of  the  account*  of  an  ex- 
ecutor the  surrogate  disallowed  a  credit  of 
$62.50,  claimed  to  have  been  paid  to  a  sur- 
rogate many  years  previously.  The  surro- 
gate disallowed  it  because  there  was  neither 
a  voucher  nor  a  sufficient  explanation  for 
the  payment.  General  Term  allowed  the 
credit.  Held,  error.  Matter  of  Selleck,  111 
N.  Y.  284. 

A  voucher  filed  by  an  executor  with  his 
account  may  be  impeached  by  showing  that 
the  amount  thereof  has  not  been  actually 
paid,  though  the  executor  may  be  liable  for 
such  amount.  In  re  Butler's  Estate,  16  N. 
Y.  Supp.  103;  2  Connol.  572,  Coffin,  Surr. 

If  an  item  of  an  executor's  account  is 
objected  to  for  which  there  is  a  proper 
voucher,  the  voucher  may  be  impeached  by 
the  objector  by  showing  that  the  signature 
is  a  forgery;  that  the  amount  it  represents 
was  not  due  to  the  person  who  executed  it, 
or  that  the  amount  has  not  been  paid. 
Matter  of  Lloyd,  30  State  Rep.  851,  Coffin, 
Surr. 

Funeral  expenses.  —  A  claimant  for 
funeral  expenses,  proceeding  for  their  col- 
lection after  the  taking  effect  of  the  amend- 
ment, though  they  were  incurred  before  that 
time,  must  adopt  the  procedure  prescribed 
in  the  amendment,  which  merely  regulates 
the  proceedings  for  the  collection  of  such 
claims.  Re  Kipp,  70  App.  Div.  567;  75  N. 
Y.  Supp.  580. 

Where  an  administrator  had  distributed 
all  of  the  property  of  the  estate  which  he 
had  received  in  the  payment  of  the  personal 
bills  of  deceased  in  accordance  with  the  law 
then  in  force,  except  a  sum  less  than  suffi- 
cient to  pay  the  expenses  of  administration, 
before  the  taking  effect  of  Laws  1901,  c  293, 
amending  §  2729,  so  as  to  require  every  exec- 
utor and  administrator  to  pay  out  of  the 
first  moneys  received  the  reasonable  funeral 
expenses  of  decedent,  and  giving  the  claim 
for  such  expenses  preference  to  all  debts  and 
claims  against  the  deceased,  a  decree  there- 
after entered  requiring  him  to  pay  such  ex- 
penses was  error,  such  act  having  no  re- 
troactive effect.  Re  Kalbfieisch's  Estate,  78 
App.  Div.  464;  79  N.  Y.  Supp.  651. 

Where  an  undertaker  fails  to  establish  an 
express  contract,  he  may  be  allowed  his  prop- 
er charges  on  theory  of  an  assumpsit  by  the 
administratrix.  Re  Flynn's  Estate,  75  Misc. 
87;  134  N.  Y.  Supp.  874. 

Though  an  administrator  is  allowed  on 
final  accounting  reasonable  funeral  expenses 
necessarily  incurred,  a  judgment  against 
him  therefor  is,  in  the  first  instance,  de 
bonis  propriis,  and  not  de  bonis  intestati, 
and  §  2729,  subd.  3,  does  not  change  this 
rule.  Re  Moran's  Estate,  75  Misc.  90;  134 
N.  Y.  Supp.  968. 

§  2729  provides  a  method  for  recovering 
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material  and  services  on  burial  of  a  dece- 
dent, but  only  where  there  exists  a  contract 
and  a  direct  liability  of  the  personal  repre- 
sentative. It  does  not  authorize  recovery 
of  more  than  reasonable  funeral  expenses, 
though  personal  representative  may  have 
contracted  for  a  funeral  of  unreasonable 
cost.  Re  Wingersky's  Estate,  75  Misc.  79; 
134  N.  Y.  Supp.  877. 

The  surrogate  may  fix  the  amount  due 
for  funeral  expenses,  if  six  months  have  not 
elapsed  since  the  rejection  of  the  claim  by 
the  personal  representatives.  Re  Powers' 
Estate,  75  Misc.  85;  134  N.  Y.  Supp.  967. 

For  what  payments  credited.  —  Upon 
an  accounting  by  an  executor  and  trustee, 
insurance  premiums  paid  for  three  years 
Held,  to  be  apportioned  between  the  life  es- 
tate which  expired  during  the  term,  and  the 
remainder.     Matter  of  Wyatt,  9  Misc.  285; 

30  N.  Y.  Supp.  275,  Surr.  Ct. 

Executors  who  have  converted  the  real 
estate  of  their  testator  into  money  under  a 
general  power  of  sale  contained  in  the  will, 
are  upon  their  accounting  entitled  to  reim- 
bursement for  the  amount  of  debts  paid  by 
them  in  excess  of  the  personal  property,  ir- 
respective of  the  question  whether  the  power 
of  sale  may  be  treated  as  a  power  for  the 
purpose  of  paying  debts.  Matter  of  Bolton, 
146  N.  Y.  257. 

When  the  whole  amount  of  the  estate  was 
$17,000,— Held,  that  the  allowance  of  $2,000 
for  a  vault  and  tomb,  should  be  reduced  to 
$1,000.     Matter  of  Shipman,  82  Hun   108; 

31  N.  Y.  Supp.  571. 

The  executor  cannot  be  credited  with  the 
amount  of  a  claim  barred  by  the  statute  of 
limitations,  though  the  heirs  consented  to 
its  payment,  if  the  right  of  creditors  may  be 
affected.  Matter  of  Oosterhoudt,  15  Misc. 
566;  38  N.  Y.  Supp.  179,  Surr.  Ct. 

Taxes  upon  real  and  personal  property 
under  an  assessment,  completed  at  the  time 
of  death  of  the  intestate,  should  be  allowed 
in  the  administrator's  account.  Matter  of 
Steward,  90  Hun  94;  35  N.  Y.  Supp.  366. 

Payment  to  a  son  of  intestate  for  tak- 
ing care  of  farm  and  stock,  should  be  credit- 
ed to  administrator.     lb. 

A  small  sum  for  insurance  on  real  and 
personal  property  not  apportioned — allowed, 
lb. 

Where  a  distributee  of  a  decedent's  es- 
tate had  in  her  possession  money  received 
from  the  administratrix, — Held,  that  she 
should  be  credited'  in  her  accounts  as  though 
she  had  received  it  from  her  private  funds. 
Matter  of  Rogers,  10  App.  Div.  593 ;  42  N.  Y. 
Supp.  133. 

The  executor  on  a  judicial  settlement  was 
directed  to  make  payments  of  the  distribu- 
tive share  of  a  minor  legatee  to  his  general 
guardian  to  be  appointed,  but  no  appoint- 
ment was  made  for  five  years,  meanwhile 
the  executor  made  advances  to  the  person 
appointed,  for  the  benefit  of  the  minor,  as 
he  had  done  before  the  decree.  Held,  upon 
a  motion  to  punish  him  for  contempt,  on 
his  refusal  to  pay  over,  that,  he  was  en- 
titled to  be  credited  with  the  sums  paid, 
with  interest  from  the  date  of  the  guardian's 


appointment,  and  should  be  ordered  to  pay 
the  balance  with  interest  from  that  date. 
Matter  of  Schweibert,  25  Misc.  464;  55  N. 
Y.  Supp.  649,  Surr.  Ct 

While  it  is  necessary  in  order  to  charge 
an  executor  with  assets  to  show  affirma- 
tively that  such  assets  came  into  his  pos- 
session, yet  the  burden  rests  on  him,  ask- 
ing for  a  credit  because  of  a  payment  made 
by  him,  to  show  that  the  payment  was  ac- 
tually and  properlv  made.'  Matter  of  Koch, 
33  Misc.  153;  68  N.  Y.  Supp.  375,  Surr.  Ct. 
A  claim  for  medicines  and  medical  serv- 
ices furnished  a  married  woman  is  not  a 
proper  charge  against  her  estate,  the  hus- 
band being  liable;  he  is  not  as  her  executor 
entitled  to  credit  for  same  in  his  account; 
he  is  entitled  to  credit  for  her  funeral  ex- 
penses paid  by  him.  Very's  Estate,  24  Misc. 
139;  53  N.  Y.  Supp.  389,  Surr.  Ct. 

An  executor  who  was  life  tenant  of  de- 
cedent's real  estate,  has  no  right  to  pay  in- 
terest on  incumbrances,  insurance,  taxes, 
and  repairs  out  of  decedent's  personal  es- 
tate,    lb. 

If  an  executrix  in  ignorance  of  the  insol- 
vency of  the  estate,  pays  some  debts  in  full, 
she  can  be  credited  only  with  the  pro  rata 
share  of  the  amount  paid.  Matter  of  Ran- 
dell,  2  Connol.  29;  8  N.  Y.  Supp.  652, 
Weiant,  Surr. 

It  is  a  well-recognized  principle  of  law 
that  debts  and  the  proper  expense  of  admin- 
istration are  first  to  be  paid,  and  in  that 
particular  take  precedence  of  legacies,  and 
an  executor  who  reverses  the  order  of  pay- 
ment does  so  at  his  risk.  Matter  of  Swart, 
25  State  Rep.  88. 

The  rule  that  an  executor  who  pays  any 
legacy  must  bear  the  loss  when  it  subse- 
quently appears  that  the  assets  are  not  suf- 
ficient to  justify  payment,  and  that  he  can- 
not compel  the  legatee  to  refund,  does  not 
apply  to  payment  of  legacies  which  are  sub- 
sequently declared  void  by  the  courts,  and 
in  such  a  case  the  legatees  will  be  com- 
pelled to  refund,  and  they  will  not  be  re- 
lieved from  this  duty  by  the  fact  that  the 
executor  would  be  protected  from  personal 
liability  for  such  payment.  Carter  v.  Bd. 
of  Education,  23  N.  Y.  Supp.  95. 

Administrators  are  not  entitled  to  be 
credited  with  payments  made  by  way  of  dis- 
tribution to  the  next  of  kin,  until  all  debts 
and  expenses  of  administration  have  been 
paid.  Matter  of  Keef,  6  State  Rep.  587 ;  43 
Hun  98. 

Upon  accounting  the  executor  claimed 
that,  inasmuch  as  he  had  transferred  the  en- 
tire estate  to  the  residuary  legatees,  who  had 
agreed  to  pay,  and  had  in  fact  paid,  debts  of 
the  testator  to  an  amount  which,  if  added 
to  the  amount  of  the  debts  paid  by  him, 
would  exceed  the  value  of  the  personal  es- 
tate which  came  into  his  hands,  he  should 
not  be  required  to  pay  the  petitioner's  judg- 
ment. Held,  that  the  surrogate  was  right 
in  holding  that  the  payments  made  by  the 
legatees  were  not  payments  by  the  executor, 
and  in  refusing  to  allow  him  credit  therefor ; 
that  the  executor  could  not  delegate  his 
powers,  as  such,  to  these  legatees,  nor  did 
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the  payment  by  the  legatees  enure  to  his 
benefit  as  against  the  petitioner.  Brown  v. 
Phelps,  48  Hun  219;  17  State  Rep.  951. 

It  is  not  a  ground  for  disallowing  to 
an  executor,  upon  his  accounting,  the  amount 
of  a  note  owing  by  decedent,  paid  by  the 
executor  to  the  payee,  that  the  latter  did 
not  surrender  the  note  upon  receiving  pay- 
ment, where  there  is  no  proof  that  the  note 
is  in  anybody's .  hands,  and  no  demand, 
founded  thereupon,  has  been  made  within 
the  time  for  the  presentation  of  claims  un- 
der the  executor's  advertisement.  Gil  man  v. 
Wilbur,  1  Dem.  547,  Rollins,  Surr. 

After  a  lapse  of  upwards  of  twenty  years 
the  court  will  presume  that  the  executor, 
in  paying  a  debt  barred  by  the  statute,  had 
evidence  of  a  new  promise  by  the  testator, 
and  credit  should  be  allowed  accordingly  for 
such  payment.  Broome  v.  Van  Hook,  1 
Redf .  444,  Daly,  Act'g  Surr. 

Payment  of  taxes  on  real  estate,  subse- 
quent to  testator's  death,  being  for  the  bene- 
fit of  the  heirs,  the  court,  after  long  lapse 
of  time,  will  presume  a  request  and  allow  it 
as  a  charge  against  the  estate.     lb. 

An  executor  will  not  be  allowed  a  pay- 
ment made  by  him  for  services  rendered  the 
decedent  without  expectation  of  reward. 
Dye  v.  Kerr,  15  Barb.  444;  Matter  of  Perry, 
5  Misc.  149,  Weiant,  Surr. 

A  decree  against  executors  in  the  supreme 
court  cannot  be  questioned  before  the  sur- 
rogate in  a  proceeding  relating  to  the  per- 
sonal estate.  If  the  statute  of  limitations 
was  a  good  bar  to  the  claim  in  that  court, 
it  should  have  been  interposed  there.  A 
judgment  establishes  a  valid  debt,  entitled 
to  be  paid  in  due  course  of  administration, 
if  there  are  assets.  Leroy  v.  Bayard,  3 
Bradf.  228,  Bradford,  Surr. 

For  the  purpose  of  ascertaining  the  pro 
rata  dividend,  all  the  debts  due  to  credit- 
ors of  the  estate,  which  are  neither  secured 
by  a  mortgage  upon  real  property,  nor  en- 
titled to  a  preference  in  payment,  should  be 
added  together,  including  the  balances  of 
mortgage  debts  not  fully  secured;  and  the 
percentage  which  the  personal  estate  will 
pay  of  that  amount  should  be  computed,  al- 
though some  of  those  debts  had  been  pre- 
viously paid  by  the  administrators  either 
wholly  or  in  part.  From  the  pro  rata  divi- 
dend of  each  debt,  when  thus  ascertained, 
there  should  be  deducted  the  sum  or  sums 
already  paid  by  the  executor  or  administra- 
tor; and  the  surrogate  should  only  decree 
payment  of  the  deficiency  of  each  creditor's 
pro  rata  share  which  he  has  not  already  re- 
ceived.   Johnson  v.  Oorbett,  11  Paige  265. 

Where  the  decedent  owes  a  debt  to  a  cred- 
itor who  is  indebted  to  the  decedent  in  a 
larger  amount,  the  debt  of  the  testator 
should  not  be  added  to  his  other  debts  in 
computing  the  pro  rata  dividend,  but  it 
should  be  offset  against  the  larger  debt  due 
the  decedent ;  and  the  balance  of  such  larger 
debt  only  should  be  charged  to  the  personal 
representatives,  in  their  account  of  the  es- 
tate which  has  come  to  their  hands.  And 
where  the  smaller  debt  is  due  to  the  dece- 
dent, it  should  be  deducted  from  the  larger 


debt  of  his  creditor,  and  the  balance  only 
should  be  brought  into  the  account  as  the 
debt  of  the  decedent  upon  which  the  pro 
rata  dividend  is  to  be  computed.     lb. 

Service  rendered  to  an  executor,  or  prop- 
erty sold  to  him,  cannot  be  deemed  the  con- 
tinuation of  a  running  account  had  with  the 
testator.    Buck] in  v.  Chapin.  1  Lans.  443. 

With  what  chanced. — The  measure  of 
the  administrators'  liability  on  a  judicial 
settlement  is  the  value  of  the  property  in- 
ventoried and  the  value  of  such  property  be- 
longing to  the  estate  as  has  come  to  their 
hands,  with  which  they  had  not  charged 
themselves  in  the  inventory,  and  the  amount 
of  claims,  made  against  the  estate  and  paid 
by  them,  which  they  were  not  legally  au- 
thorized to  pay.  They  may  take  such  as- 
sets as  their  own  property,  and  will  not  be 
accountable  to  the  estate  for  their  earnings 
or  accumulations  in  conducting  the  business 
assumed  by  them,  nor  can  they  charge  any 
loss  in  the  conduct  of  the  same  against  the 
estate  on  their  final  judicial  accounting. 
Matter  of  Mullon,  74  Hun  358;  26  N.  Y. 
Supp.  683 ;  56  State  Rep.  347. 

Where  the  administrator  bought  the  in* 
terests  of  two  of  the  heirs,  and  next  of 
kin  in  the  estate, — Held,  that  if  the  purchase 
was  not  void,  he  must  be  deemed  to  have 
made  it  for  the  benefit  of  the  estate,  and 
that  a  decree  that  he  account  therefor  should 
be  affirmed.  Matter  of  Randall,  80  Hun 
229;  29  N.  Y.  Supp.  1019. 

Where  testator  gave  to  an  attendant 
whom  he  made  one  of  his  executors  a  sum  of 
money  with  instructions  to  pay  it  to  per- 
sons named  except  a  balance  which  he  was 
to  retain  for  another,  and  at  the  time  of 
testator's  death,  he  had  the  balance  in  his 
hands, — Held,  that  he  was  not  bound  to  ac- 
count for  it  to  the  estate,  since  he  held  it 
upon  a  separate  valid  trust,  and  this  with- 
out regard  to  his  settlement  with  the  cestui 
que  trust  Matter  of  Cooper,  6  Misc.  501; 
27  NT.  Y.  Supp.  425,  Surr.  Ct. 

Executors  who  account  in  surrogate's 
court  for  proceeds  of  sale  of  lands  in  execu- 
tion for  a  power  of  sale,  and  distribute  the 
sum  pursuant  to  a  decree  therein  entered, 
are  not  thereafter  liable  in  an  action  by  a 
judgment-creditor  of  one  who  owned  an  in- 
terest in  such  lands  subject  to  the  power  of 
sale,  as  such  creditor  is  not  a  necessary 
party  to  the  proceeding,  and  the  executors 
are  discharged  from  further  liability  upon 
compliance  with  the  decree.  Sayles  v.  Best, 
140  N.  Y.  368. 

Where  the  executor  kept  no  separate  ac- 
count of  the  funds  of  the  estate,  but  invested 
them  with  his  own  in  a  partnership  of 
which  he  was  a  member,  formed  to  buy 
and  sell  real  estate, — Held,  that  the  surro- 
gate could  compel  him  to  account  for  the 
real  estate  as  personalty.  Matter  of  Leon- 
hard,  86  Hun  289;  33  N.  Y.  Supp.  302. 

A  creditor  having  an  unpaid  debt  against 
a  decedent,  not  barred  by  statute,  is  not  pre- 
cluded by  mere  omission  to  prevent  his 
claim  pursuant  to  notice  from  establishing 
his  debt,  and  demanding  an  accounting  at 
any  time  before  the  executor  or  administra- 
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tor  is  formally  discharged  from  his  trust. 
But  where  the  executor  or  administrator 
proceeding  in  good  faith, — he  being  also  re- 
siduary legatee, — applies  to  his  own  use  the 
assets  remaining  after  having  paid  all 
claims  under  the  will,  and  all  claims  pre- 
sented, pursuant  to  notice,  he  cannot  be  held 
accountable,  except  for  the  actuitl  value  of 
the  assets,  which  formed  a  part  of  the  es- 
tate, nor  can  he  be  charged  with  the  profits 
of  a  business,  into  which  he  puts  the  money 
or  property  of  the  testator  or  intestate. 
Matter  of  Mullon,  145  N.  Y.  98. 

WTien  testator  did  not  demand  rent  due 
from  her  son  and  executor, — Held,  that  he 
should  not  be  charged  with  interest  there- 
on on  his  accounting.  Matter  of  Gregg,  11 
Misc.  153;  32  N.  Y.  Supp.  1103,  Burr.  Ct. 

Upon  a  collusive  sale  by  an  executor,  with 
power  of  sale,  though  the  fact  was  found 
upon  conflicting  evidence, — Held,  that  his 
account  was  properly  surcharged.  Matter 
of  Vandervort,  8  App.  Div.  341 ;  40  N.  Y. 
Supp.  791. 

Held,  also,  that  interest  upon  notes  which 
he  took  from  members  of  his  family,  for 
money  loaned,  and  to  the  extent  which  the 
estate  ought  to  have  retained  it,  legacies 
remaining  unpaid,  was  properly  surcharged, 
lb. 

Interest  is  not  chargeable  on  the  amount 
of  a  partial  distribution,  made  pursuant  to 
a  decree  before  final  distribution,  as  against 
the  additional  shares  then  received.  Mat- 
ter of  Keenan,  15  Misc.  368;  38  N.  Y.  Supp. 
426,  Suit.  Ct. 

Where  an  executrix,  who  is  also  a  leg- 
atee, has  collected  various  sums  of  money 
which  belong  to  the  estate,  which  she  has 
applied  to  her  own  use,  it  is  proper  on  an 
accounting  to  compute  interest  upon  the  leg- 
acy until  the  amount  collected  by  her  equals 
the  interest  and  then  to  credit  it  as  a  pay- 
ment upon  the  legacy,  and  to  compute  in- 
terest upon  the  balance  until  another 
payment  is  in  a  like  manner  credited.  Stev- 
ens v.  Melcher,  152  N.  Y.  551 ;  46  N.  E.  965. 

An  executor  to  whom  the  testator  has 
personally  bequeathed  his  business,  and  who 
has  taken  possession  of  the  same,  and  pro- 
ceeded to  carry  it  on  as  his  own,  will  not, 
when  such  property  is  required  to  meet  the 
claims  of  creditors,  be  held  accountable  for 
profits,  but  must  account  for  the  property 
at  its  value,  including  the  good  will,  and  in- 
terest upon  the  amount,  and  for  the  rent  of 
the  premises  occupied  for  such  business. 
Matter  of  Van  Houten,  18  App.  Div.  301;  46 
N.  Y.  Supp.  190. 

Where,  after  a  will  had  been  admitted 
to  probate  it  was  declared  invalid  by  a  judg- 
ment in  a  partition  suit,  and  an  agreement 
was  entered  into  between  the  heirs-at-law, 
that  four  of  the  five  heirs  should  convey 
their  interests  in  the  real  estate  to  a  trus- 
tee to  pay  the  administrator  with  the  will 
annexed  out  of  the  proceeds  a  sum  sufficient, 
in  connection  with  the  personal  estate,  to 
pay  the  legacies  under  the  will,  and  apply 
the  residue  so  that  the  entire  estate,  includ- 
ing the  snare  of  the  heir  not  joining  in  the 


agreement,  should  be  disposed  of  in  a  man- 
ner specified,— Held,  that  the  trustee  was 
entitled  to  the  rents,  which  had  been  paid 
to  the  administrator,  as  well  as  those  which 
accrued  after  the  agn\ment  was  made,  and 
that  the  administrator  was  bound  to  ac- 
count for  them,  though  in  fact  part  of  them 
had  been  paid  over  by  it.  N.  Y.  Life  Ins. 
&  Trust  Co.  v.  Outhbert,  31  App.  Div.  191: 
52  N.  Y.  Supp.  653. 

Releases,  by  parties  interested  in  dece- 
dent's estate,  discharging  their  claims,  in  an 
interest  decedent  was  alleged  to  have  had 
in  a  partnership,  confirmed  by  a  decree  of 
the  surrogate  and  acted  upon, — Held,  to  es- 
top them  from  objecting  that  the  executors 
on  their  accounting  did  not  charge  them- 
selves with  the  partnership  interest.  Mat- 
ter of  Irvin,  "24  Misc.  353 ;  53  N.  Y.  Supp. 
715,  Surr.  Ct. 

Delay  in  the  sale  of  real  estate  by  ex- 
ecutors having  power  to  sell  at  such  times 
as  they  should  deem  expedient,  which  re- 
sulted in  a  loss  to  the  estate  by  deprecia- 
tion of  values,  being  a  course  which  any 
good  business  man  might  have  taken  with 
respect  to  his  own  property, — Held,  not  to 
make  the  executors  liable.  Matter  of  Hos- 
ford,  27  App.  Div.  427 ;  50  N.  Y.  Supp.  550. 

Where  a  note  for  $1,100  with  interest 
was  allowed  to  remain  uncollected,  although 
property  of  the  makers  was  for  a  time  avail- 
able on  legal  process, — Held,  that  the  execu- 
tors were  properly  charged  with  the  amount, 
lb. 

The  executor  at  the  time  the  testatrix 
died  had  possession  of  securities  which  she 
had  given  him  to  sell,  and  after  her  death 
he  sold  them.  Held,  that  the  agency  was 
revoked  by  her  death,  and  the  sale  amounted 
to  a  conversion,  and  he  was  liable  in  an 
amount  not  exceeding  the  highest  market 
value  subsequent  to  the  sale.  Matter  of 
Mitchell,  36  App.  Div.  542;  55  N.  Y.  Supp. 
725. 

Proof  of  the  receipt  of  large  sums  of 
money  by  the  executrix — Held,  not  sufficient 
to  charge  her  on  account  of  the  estate,  she 
claiming  that  they  were  the  proceeds  of  life 
insurance  policies  payable  to  her  and  her 
children.  Matter  of  Myers,  36  App.  Div. 
625 ;  55  NT.  Y.  Supp.  168. 

In  a  proceeding  for  the  judicial  settle- 
ment of  the  account  as  executor  of  the  will 
of  his  mother,  herself  executrix  of  her  hus- 
band's will,  in  the  administration  of  whose 
estate  the  son  had  acted  as  her  agent,  under 
an  agreement  made  in  1875,  the  executrix 
who  died  in  1893,  having  made  no  judicial 
settlement, — Held,  that  a  receipt  given  him 
by  her,  in  full  for  all  notes  and  demands 
held  by  her  as  executrix,  on  which  he  was 
liable  as  partner  of  a  firm  to  which  his 
father  belonged,  was  presumably  an  effect- 
ual release  thereof,  though  the  amount  of 
the  receipt  was  less  than  the  amount  of  the 
notes,  and  that  the  burden  was  on  the  party 
objecting  to  show  that  the  amount  had  not 
been  reduced  by  prior  payment.  Matter  of 
Waite,  43  App.  Div.  296;  60  N.  Y.  Supp. 
488. 


4316 


acc'g  of  ex'h,  etc.;  with  what  chargbd. 


12729 
c.  18,t.4,a.2 


The  intestate  in  hi*  lifetime  having  re- 
covered judgments,  against  the  person  who 
became  administrator,  the  latter  is  obliged 
to  account  for  the  judgments,  and  his  sure- 
ties are  liable  to  the  next  of  kin  for  the 
amounts  which  the  administrator  failed  to 
account  though  able  to  pay  them.  Keegan 
v.  Smith,  31  Misc.  661;  64  N.  Y.  Supp.  1117, 
City  Ct 

The  executor  of  a  beneficiary  under  life 
insurance  policies,  who  just  before  her  death 
as  trustee  for  her  children,  received  an  abso- 
lute assignment  of  the  policies,  thev  being 
due  but  not  paid,  cannot  be  required  as  ex- 
ecutor to  account  for  the  proceeds  of  the 
policies.  Matter  of  McAleenan,  53  App.  Div. 
193;  65  N.  Y.  Supp.  907. 

The  executors  of  a  deceased  partner  in 
a  firm  continuing  the  business  with  the  for- 
mer co-partners,  and  receiving  rent  from  the 
firm,  roust  account  for  the  same,  though 
they  had  no  legal  claim  upon  the  firm  there- 
for. Brinckerhoff  v.  Farias,  52  App.  Div. 
256;   65  N.  Y.  Supp.  358. 

Costs  and  expenses  of  accounting — Held, 
chargeable  against  executors  personally 
where  the  evidence  showed  they  had  been 
grossly  negligent,  and  had  withheld  items 
from  their  accounts,  which  it  was  reasonable 
to  believe  they  intended  to  appropriate. 
Matter  of  Gabriel,  44  App.  Div.  623 ;  60  N. 
Y.  Supp.  87. 

Executors,  who  as  such  held  a  large  part 
of  the  stock  of  a  corporation,  of  which  they 
were  directors,  and  had  small  individual  in- 
terests,— Held,  bound  to  account  for  an 
amount  received  by  them  annually  as  "ex- 
tra compensation,"  in  the  ratio  of  the  shares 
held  by  them  individually,  and  on  behalf 
of  the  estate.  Matter  of  Schaefer,  34  Misc. 
34;  69  N.  Y.  Supp.  489,  Suit.  Ct 

Executors  should  not  be  charged  as  a 
penalty  with  interest  on  their  commissions 
taken  with  the  consent  of  the  adult  benefi- 
ciaries, at  the  time  the  several  amounts  to 
be  distributed  are  adjusted.  Matter  of 
Ross,  33  Misc.  163;  68  N.  Y.  Supp.  373, 
Surr.  Ct. 

Where  an  estate  is  given  to  an  execu- 
tor for  life  with  absolute  power  of  disposal, 
in  a  proceeding  against  the  personal  repre- 
sentative of  such  executor  for  an  account- 
ing, the  burden  of  showing  the  amount  of 
property  which  came  into  the  hands  of  the 
executor,  and  the  amount  remaining  in  his 
hands  at  his  death  undisposed  of,  is  on  the 
persons  seeking  to  surcharge  the  account. 
In  re  Haney's  Estate,  26  N.  Y.  Supp.  815. 

"The  widow  of  R.  the  sole  surviving  execu- 
trix and  trustee  of  his  will,  before  her  death 
lent  to  one  T.  C.  R.  $3,100  belonging  to  the 
estate,  and  in  addition  placed  in  his  hands 
for  investment  other  moneys  belonging  there- 
to. By  consent  he  was  thereafter  appointed 
"substituted  trustee."  On  accounting, — 
Held,  that  her  estate  was  liable  for  any 
profits  earned  by  those  sums  before  her 
death,  and  in  respect  thereto  the  substi- 
tuted trustee  could  not  be  treated  as  an 
executor  de  son  tort.    Estate  of  Richardson, 


12  Misc.  288;   23  K.  Y.  Supp.  978,  Coffin, 
'Surr. 

The  testatrix  died  June,  1889,  and  con- 
testants claimed  that  the  executor  should  be 
charged  with  the  reasonable  value  of  the  use 
and  occupation  of  the  house  of  testatrix, 
which  he  occupied  with  his  family  for  sev- 
eral years  before  the  death  of  testatrix  and 
up  to  the  time  of  the  sale  of  the  same  in 
January,  1893.  Held,  that  as  to  the  period 
preceding  testatrix's  death,  there  being  no 
evidence  of  a  promise  to  pay  rent,  none 
would  be  implied ;  and  that  as  to  any  claim 
for  use  and  occupation  subsequent  to  the 
death  of  testatrix,  it  was  a  matter  between 
the  executor  individually  and  the  devisees. 
Matter  of  Perry,  5  Misc.  149,  Weiant,  8urr. 

Though  the  same  person  be  executor  of 
two  estates,  one  of  which  is  indebted  to  the 
other,  upon  his  accounting  as  executor  of 
the  estate  of  the  creditor  he  cannot  be 
charged  with  moneys  shown  to  have  been 
paid  to  him  as  executor  of  the  indebted  es- 
tate. Matter  of  Account  of  Bolton,  71  Hun 
32;  54  State  Rep.  755,  affi'd  60  State  Rep. 
340;   140  N.  Y.  554. 

He  should  be  charged  with  whatever 
profits  he  has  realized  from  the  use  of  the 
money  he  borrowed  from  the  estate,  or  any 
bonus  he  may  have  received  for  the  loan  of 
the  fund,  if,  however,  he  realized  less  than 
legal  interest*  he  must  be  charged  with  the 
deficiency.  Estate  of  Richardson,  2  Misc. 
288;  23  N.  Y.  Supp.  978,  CoflRn,  Surr. 

A  policy  of  life  insurance  in  which  a 
married  woman  is  the  beneficiary  passes  on 
her  death  intestate  without  descendants  to 
her  husband,  and  it  is  not  material  that  it 
was  not  reduced  to  possession.  Matter  of 
Warner,  2  Connol.  347,  Ransom,  Surr. 

An  executor  cannot  be  required  to  ac- 
count for  rents  and  profits  of  'real  estate 
specifically  devised  subject  to  the  indebted- 
ness of  the  testator.  Matter  of  Quinn,  30 
State  Rep.  210,  Ransom,  Surr. 

Testator's  business  was  bequeathed  to 
his  sons  on  condition  that  one  third  of  the 
profits  be  applied  annually  to  the  mortgage 
on  premises  which  he  devised  to  another  per- 
son.  Held,  that  as  to  such  devisee  the  ex- 
ecutor could  not  be  required  to  account  for 
the  profits  of  such  business,  but  that  the 
creditor  could  surcharge  the  executor's  ac- 
count with  any  increase  of  the  personalty  in 
that  respect.    lb. 

Where  a  sale  of  real  estate  is  made  un- 
der a  power  in  a  will  for  the  benefit  of  dev- 
isees, subd.  4  gives  no  power  to  the  surro- 
gate to  compel  a  judicial  settlement  of  ac- 
counts and  a  disposition  of  the  proceeds  as 
personalty.  Matter  of  McComb,  117  N.  Y. 
378;  27  State  Rep.  259,  rev'g  17  State  Rep. 
723. 

That  the  executors  have  accounted  to 
the  legatees  for  substantially  all  the  per- 
sonal property  does  not  relieve  them  from 
accounting  for  the  proceeds  of  sales  of  the 
real  estate.  Matter  of  O'Connor,  47  State 
Rep.  415. 

A  counterclaim  in  favor  of  the  execu- 
tors is  no  answer  to  a  proceeding  to  compel 
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them  to  account,  as  such  counterclaim  can- 
not be  tried  before  the  surrogate.     lb. 

Upon  the  final  accounting  of  an  admin- 
istrator, with  the  will  annexed,  of  H.f  a 
question  arose  as  to  his  liability  to  account 
for  the  proceeds  of  a  certain  bond  and  mort- 
gage, in  regard  to  which  it  was  shown  that 
the  administrator's  father  had  created  a 
trust  for  the  benefit  of  his  mother,  the  tes- 
tatrix, the  trust  fund  being  represented  in 
part  by  the  bond  and  mortgage  in  question, 
given  by  third  persons  and  made  payable  to 
the  testatrix ;  that  the  testatrix  died  leaving 
a  will  and  naming  the  father  as  executor; 
that  the  father  did  not  prove  the  will,  but 
subsequently  brought  an  action  to  establish 
the  trust,  to  which  the  son  (the  administra- 
tor) was,  in  his  individual  capacity,  made 
a  party;  that,  in  the  judgment  in  that  ac- 
tion, the  bond  and  mortgage  were  mentioned 
as  constituting  an  item  of  the  trust  estate; 
that  thereafter  the  father  died,  and  subse- 
quently the  son  proved  his  mother's  will; 
letters  of  administration  thereon  were  is- 
sued to  him,  and  he  gave  security  for  the 
due  administration  of  the  estate  in  an 
amount  in  which  the  said  bond  and  mortgage 
was  included;  that  he,  as  administrator,  re- 
ceived the  bond  and  mortgage,  and  was  sub- 
sequently paid  the  amount  secured  to  be 
paid  thereby  and  satisfied  the  mortgage; 
that  thereafter  he  began  a  proceeding  for 
an  accounting,  and  in  his  account  charged 
himself  with  the  amount  of  said  bond  and 
mortgage.  The  surety  upon  the  bond  of  the 
administrator  objected  to  his  being  charged 
with  the  said  bond  and  mortgage. — Held, 
that  as  the  son  had  at  all  times  treated  the 
bond  and  mortgage  as  assets  of  his  mother's 
estate,  and  never  as  a  part  of  said  trust  es- 
tate to  which  they  properly  belonged,  he  was 
liable  to  account  for  them  in  his  capacity  as 
administrator.  Matter  of  Hobson,  61  Hun 
504. 

Executors. — Where  a  mortgage  is  given 
by  a  husband  to  a  person  by  whom  it  is  as- 
signed to  the  wife,  without  consideration, 
merely  to  protect  the  title  to  the  land  as 
against  creditors  of  the  husband,  a  deficiency 
judgment  in  favor  of  the  wife  against  the  ex- 
ecutors of  her  husband's  estate,  is  not  a  debt 
which  the  executors  of  the  wife  can  or  are 
bound  to  collect.  Matter  of  Account  of  Bol- 
ton, 71  Hun  32;  54  State  Rep.  755,  affi'd,  not 
passing  on  this  point,  60  State  Rep.  340; 
141  N.  Y.  554. 

Where  an  administrator  continues  the 
business  of  his  intestate,  it  becomes  his  indi- 
vidual business,  though  the  estate  is  entitled 
to  the  profits;  and  therefore  the  administra- 
tor, on  accounting,  need  not  state  the  details 
of  the  business,  or  produce  vouchers  for  the 
disbursements  thereof.  In  re  Munzor's  Es- 
tate, 25  N.  Y.  Supp.  818,  Ransom,  Surr. 

Where  it  is  sought  to  charge  an  admin- 
istrator with  profits  of  a  business  in  which 
he  has  used  the  money  of  the  estate,  the  bur- 
den of  proving  such  profits  is  on  those  who 
make  the  charge.     lb. 

An  executor  who  collects  income  without 
authority,  renders  himself  individually  li- 
able, and  a  surrogate's  court  has  no  juris- 


diction to  entertain  an  accounting  therefor; 
and  if  he  invests  and  uses  the  personalty  to 
his  individual  purposes  he  is  chargeable 
with  such  interest  as  the  investments  earned, 
as  well  as  profits  realized  on  sale  or  ex- 
change thereof.  Estate  of  Goetschius,  2 
Misc.  278,  Weiant,  Surr. 

Property  lost. — An  executor  is  not  a 
guarantor  of  the  safety  of  securities  of  the 
estate  in  his  charge;  he  is  bound  simply  to 
exercise  such  prudence  and  diligence  in  the 
care  and  management  of  the  estate  as  men 
of  discretion  and  intelligence  in  general  em- 
ploy in  their  own  like  affairs.  McCabe  v. 
Fowler,  84  N.  Y.  314. 

An  executor  will  not  be  required  to  ac- 
count for  moneys  of  the  estate  of  which  he 
has  been  robbed.  Furman  v.  Coe,  1  Cai. 
Oas.  96.  See  Matter  of  Pollock,  3  Redf.  100, 
Calvin,  Surr. 

In  accounting  for  moneys  lost  by  failure 
of  the  depositary,  with  whom  they  were  de- 
posited on  time  by  the  special  administrator, 
and  certificates  of  deposit  turned  over  to 
and  received  by  them  as  assets,  executors  can- 
not be  permitted  to  introduce  evidence  to 
show  the  character  in  which  the  special  ad- 
ministrator turned  them  over;  nor  the 
amount  of  moneys  of  the  estate  previously 
deposited  with  the  same  depositary;  nor,  in 
accounting  for  moneys  so  lost  which  thev 
themselves  deposited  on  time  in  their  indi- 
vidual capacities,  can  they  show  their  good 
faith  as  an  excuse;  all  such  evidence  being 
immaterial.     Baskin  v.  Baskin,  4  Lans.  90. 

As  to  whether,  under  this  section,  an  ex- 
ecutor can  be  allowed  to  prove  his  own  title 
to  property  placed  by  him  on  the  inventory 
of,  and  for  years  treated  by  him  as  belong- 
ing to,  decedent's  estate,  quaere.  Thome  v. 
Underbill,  1  Dem.  2>06,  Coffin,  Surr. 

Hearing. — The  surrogate  has  power,  in 
his  discretion,  to  direct  an  examination  of 
the  executor  whether  formal  objections  to 
the  account  have  been  filed  or  not.  Geer  v. 
Ransom,  5  Redf.  578,  Rollins,  Surr. 

Where  an  executor  has  received  moneys 
as  such  or  as  the  partner  of  the  decedent, 
and  invests  the  same  for  the  benefit  of  his 
wife,  and  thereafter  dies,  and  his  wife  qual- 
ifies as  his  executrix,  the  wife,  upon  an  ac- 
counting by  her  with  respect  to  the  estate 
of  which  her  husband  was  executor,  may  be 
examined  in  regard  to  the  funds  invested  by 
him  for  her  benefit.  Estate  of  Fithian,  14 
Civ.  Proc.  52;  15  State  Rep.  734,  Ransom, 
Surr. 

Where  the  general  guardian  of  infant  ben- 
eficiaries of  a  testamentary  trust  is  in  doubt 
whether,  upon  a  discovery  of  all  the  facts, 
it  may  not  be  for  the  best  interests  of  his 
wards  to  ratify  rather  than  to  repudiate  acts 
of  the  trustees,  who  are  accounting  before 
the  surrogate's  court,  he  may  properly  apply, 
under  §  2735,  for  an  order  requiring  the 
latter  to  attend  and  be  examined  touching 
the  matter,  previously  to  filing  objections 
to  the  account.  Robert  v.  Morgan,  4  Dem. 
148  Rollins,  Surr. 

The  surrogate  has  power  to  compel  an  ac- 
counting executor  to  submit  to  cross-exam- 
ination as  to  the  items  of  his  attorney's  bill 
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of  costs.  Matter  of  Denike,  21  Abb.  N.  C. 
289. 

Decree  and  its  effect.— Where  an  infant 
legatee  dies  after  the  issuance  and  before 
the  return  of  a  citation  to  attend  the  ju- 
dicial settlement  of  an  executor's  account, 
and  no  administrator  of  his  estate  has  been 
appointed,  his  share  cannot  be  paid  to  his 
next  of  kin,  but  the  final  decree  directing 
distribution  should  contain  a  provision  that 
the  share  of  said  infant  be  paid  into  court, 
and  delivered  to  any  one  who  could  estab- 
lish a  legal  right  to  its  possession.  Matter 
of  Morgan's  Estate,  1  Misc.  71,  Coffin,  Surr. 

The  fact  that  property  has  been  deliv- 
ered by  an  executor  to  a  residuary  legatee 
under  an  erroneous  decree  of  the  surrogate, 
ordering  settlement,  and  disallowing  a  claim 
which  the  executor  has  as  creditor  against 
the  estate,  does  not  deprive  the  surrogate  of 
power  to  compel  restitution  to  the  executor 
for  payment  of  the  claim,  when  the  case  is 
sent  back.  In  re  Stringer's  Estate,  22  N.  Y. 
Supp.  44. 

An  executor,  on  his  accounting,  is  not  en- 
titled to  an  order  compelling  the  legatee  to 
refund   enough  to  pay   debts   due  himself, 


and  his  expenses  and  commissions,  where  he 
has  paid  the  legacy  with  full  knowledge; 
but  he  must  seek  his  relief  in  some  other 
forum.  Lang  v.  Howell,  21  N.  T.  Supp. 
102,  Coffin,  Suit. 

A  parent  or  other  person  holding  a  prop- 
er demand  for  past  maintenance  of  an  in- 
fant, who  at  the  same  time  is  trustee  or 
administrator  of  an  estate  in  which  the  in- 
fant is  interested,  does  not  lose  his  claim 
against  the  estate  of  the  infant  by  failing 
to  present  the  demand  on  the  judicial  settle- 
ment of  his  accounts  as  such  trustee  or  ad- 
ministrator. He  still  has  his  independent 
remedy  which  the  statute  has  provided  for 
the  enforcement  of  his  claim  by  petition. 
Matter  of  Estate  of  Haslehurst,  4  Misc.  366, 
Lansing,  Suit. 

Where  tax  commissioners  have  made  an 
assessment  upon  personal  property,  part  of 
the  estate  of  a  deceased  person,  but  at  the 
time  of  the  accounting  the  tax  has  not  be- 
come a  lien,  the  surrogate's  court  may  prop- 
erly direct  the  executors  of  the  estate  to 
withhold  a  sum  which  will  pay  the  tax  if 
it  prove  to  be  valid.  Matter  of  Kenworthy, 
63  Hun  165;  44  State  Rep.  275. 


Powers  of  Executors  and  Administrators. 


Where  an  administrator  as  such  trans- 
ferred a  mortgage  to  a  third  person,  who 
at  once  assigned  it  to  the  former  individ- 
ually,— Held,  that  such  assignment  was  no 
defense  to  an  action  for  its  foreclosure, 
since  it  was  not  absolutely  void,  but  void- 
able only.     Read  v.  Knell,  143  N.  Y.  484. 

While  an  action  at  law  may  not  be  main- 
tained by  an  executor  against  his  co-ex- 
ecutor for  a  demand  due  the  estate  from  him 
individually,  a  suit  in  equity  may  be  and 
allegations  appropriate  to  an  action  at  law 
will  be  treated  as  in  equity,  when  the  prop- 
er relief  is  demanded,  as  to  determine  the 
disposition  of  the  fund  sought  to  be  re- 
covered. Rogers  v.  Rogers,  75  Hun  133; 
27  N.  Y.  Supp.  276. 

The  letters  of  administration  are  con- 
clusive authority  of  the  administrator  to 
act  until  the  decree  upon  which  they  were 
issued  is  reversed  on  appeal  or  revoked,  at 
least  in  the  absence  of  allegations  and  proof 
of  fraud  or  collusion  in  attempting  to  give 
the  surrogate's  court  jurisdiction  to  issue 
them.  Steele  v.  Leopold,  135  App.  Div.  247; 
120  N.  Y.  Supp.  572. 

Executors  carrying  on  the  business  owned 
by  the  decedent,  in  accordance  with  the 
provisions  of  the  will,  have  not  the  right 
to  raise  their  compensation  from  $3,000  a 
year,  as  fixed  by  the  will,  to  $12,000  a 
year.  Matter  of  Hiscox,  135  App.  Div.  848; 
120  N.  Y.  Supp.  308. 

The  question  whether  an  executor  with  a 
naked  power  of  sale  of  land  may  in  making 
a  sale  create  an  easement  in  adjoining  prop- 
erty in  favor  of  a  granted  lot,  depends  upon 
the  question  as  to  whether,  under  the  cir- 
cumstances, the  easement  is  such  as  might 
naturally  be  presumed  to  be  requisite  or 
beneficial  for  an  advantageous  sale.  Sim- 
mons v.  Crisfield,  197  N.  Y.  365;  90  N.  E. 
956,  affi'g  123  App.  Div.  201. 


j  A  deed  from  only  one  of  two  executors 
where  both  have  qualified  and  are  acting,  is 
void.  Brown  v.  Doherty,  93  App.  Div.  190; 
87  N.  Y.  Supp.  563. 

Where    testator    devises    his    homestead 
property  to  his   son   and  the  tatter's   wife 
!  during  their  lives,  upon  their  paying  taxes 
I  and  keeping  same  in  repair,  and   provides 
j  that  if  they  shall  not  desire  to  occupy  the 
premises  and  pay  the  taxes  and  make  such 
repairs,  he  authorizes  his  executor  to  sell 
the  same,   the   power  of  sale  so  given   in- 
volves no  personal  discretion,  and  may  be 
exercised  by  an  administrator  with  the  will 
annexed.     Avers    v.    Courvoisier,    101    App. 
Div.  97;  91  N.  Y.  Supp.  549. 

An  ancillary  administrator  has  the  same 
general  powers  as  a  domestic  administrator, 
except  in  the  particulars  specified  in  §  2702. 
The  exceptions  mentioned  in  said  section 
do  not  curtail  or  limit  the  title  of  an  an- 
cillary administrator  to  the  assets  of  the 
estate  in  his  hands,  but  such  title  is  co- 
extensive with  that  of  a  domestic  or  prin- 
cipal administrator.  A  domestic  adminis- 
trator has  the  power,  in  the  exercise  of 
his  duties  of  administrator,  to  pledge  the 
assets  of  the  estate  for  the  purposes  of  the 
estate,  and  an  ancillary  administrator  has 
the  same  powers.  Smith  v.  Second  Nat. 
Bank  of  N.  Y.,  169  N.  Y.  467;  32  Civ. 
Proc  334;  62  N.  E.  577. 

Executors,  even  if  vested  with  full  au- 
thority by  reason  of  the  probate  of  the  will 
and  the  issuance  of  letters  testamentary, 
have  no  power  to  bind  the  estate  by  making 
a  contract  of  indorsement.  Packard  v. 
Dunfee,  119  App.  Div.  599;  104  N.  Y.  Supp. 
140. 

The  testator  directed   his   executors,   one 

of  whom  was  his  co- partner  in  business,  to 

wind  up  his  interest  therein  within  one  year 

j  after  his  death  and  the  co-partner  not  imme- 
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diately  qualifying  as  executor,  his  co-exec- 
utor who  did  qualify  sold  hfm  testator's 
interest  in  the  firm. — Held  that  the  sale 
was  voidable  on  the  objection  of  the  only 
heir  and  next  of  kin.  Matter  of  Silkman, 
121  App.  Div.  202;  106  N.  Y.  Supp.  872. 

An  executor  holds,  not  in  his  own  right, 
but  as  a  trustee  for  the  benefit  (1)  of  the 
creditors  of  the  testator,  and  (2)  of  those 
entitled  to  distribution  under  the  will,  or, 
if  not  all  bequeathed,  under  the  statute  of 
distribution.  Matter  of  Prince,  56  Misc. 
222. 

A  person  dealing  with  an  executor  or  ad- 
ministrator is  bound  to  know  his  authority. 
Manhattan  Oil  Co.  v.  Gill,  118  App.  Div. 
17;  103  N.  Y.  Supp.  364. 

An  executor  may  continue  his  testator's 
business,  so  as  to  make  the  general  assets 
of  the  estate  liable  for  debts  created  there- 
in, in  case  of  the  executor's  insolvency,  only 
where  the  testator,  by  explicit  and  un- 
equivocal language,  has  so  directed  and  has 
authorized  him  to  bind  the  general  assets 
of  the  estate.     lb. 

A  discretionary  power  of  sale  conferred 
upon  an  executor  and  not  annexed  to  the 
office  will  not  pass  to  an  administrator  with 
the  will  annexed.  Coann  v.  Culver,  188  N. 
Y.  0;  80  N.  E.  362,  rev*g  108  App.  Div. 
360. 

The  testator,  after  making  specific  be- 
quests, having  left  a  residuum  of  the  es- 
tate undisposed  of,  though  large  in  amount, 
it  rests  with  the  executors  to  make  the  dis- 
tribution thereof,  and  the  surrogate  will  not 
appoint  a  special  administrator  for  the  pur- 
pose. Matter  of  Haughian,  37  Misc.  457; 
75  N.  Y.  Supp.  932. 

An  executor,  with  power  to  sell  real  es- 
tate, who  has  exercised  the  judgment  and 
discretion  with  which  he  is  invested  by  the 
will,  may  appoint  an  agent  to  execute  for 
him  the  formal  contract  of  sale.  Gates  v. 
Dudgeon,  173  N.  Y.  426;  33  Civ.  Proc.  317; 
66  N.  E.  116. 

Where  a  power  of  sale  is  vested  in  two 
executors,  the  title  to  the  real  estate  can- 
not be  conveyed  without  a  deed  executed 
by  both  of  them-  Lynch  v.  Buckley,  82 
App.  Div.  614;  81  N.  Y.  Supp.  1070. 

A  mandatory  direction  to  executors  to 
sell  real  estate  passes  to  the  administrator 
with  the  will  annexed,  but  a  discretionary 
power  of  sale  does  not.  Scott  v.  Douglas, 
39  Misc.  555 ;  80  N.  Y.  Supp.  354. 

Upon  the  death  of  a  partner  in  a  busi- 
ness firm,  his  executors  have  no  authority, 
unless  expressed  in  the  will,  to  continue 
the  business,  except  for  the  purpose  of  con- 
verting the  assets  into  money,  and  an  oral 
request  made  by  the  testator  in  his  life- 
time does  not  confer  authority  to  do  so. 
Matter  of  McCollum,  80  App.  Div.  362;  80 
X.  Y.  8upp.  755. 

The  rule  that  an  executor  of  an  ex-exec- 
utor is  not  authorized  to  administer  the 
estate  of  the  first  testator,  and  such  exec- 
utor has  no  interest  in  the  construction  of 
the  will  of  such  first  testator,  does  not 
apply  if  such  construction  be  necessary'  in 


order  to  enable  such  executor  to  discharge 
the  duties  of  his  office.  Leggett  v.  Stevens, 
77  App.  Div.  612;   79  N.  Y.  Supp.  289. 

The  manager  of  decedent's  business 
claimed  to  be  a  partner,  and,  as  a  settle- 
ment of  litigation  between  him  and  the 
administrators,  made  an  agreement  whereby 
the  property  and  business  were  to  be  trans- 
ferred to  a  foreign  corporation,  to  be 
formed,  the  stock  of  which  was  to  be  di- 
vided between  the  manager  and  the  estate 
in  specified  proportions. — Held  to  be  within 
the  power  of  the  surrogate  to  approve. 
Matter  of  Gilman,  82  App.  Div.  186;  81 
N.  Y.  Supp.  713. 

The  power  of  executors  to  employ  one 
of  their  number  to  perform  non-executorial 
duties — considered.  Russell  v.  Hilton,  80 
App.  Div.  178;  80  N.  Y.  Supp.  563,  afiVd 
without  opinion  in  175  N.  Y.  525. 

The  power  and  duty  of  a  temporary  ad- 
ministrator in  regard  to  the  employment  of 
counsel  are  analogous  to  those  of  a  per- 
manent administrator,  and  subject  to  the 
requirement  of  good  faith  and  prudence; 
he  may  employ  counsel.  Matter  of  King, 
122  App.  Div.  354;   106  N.  Y.  Supp.  1073. 

A  temporary  administrator  has  author- 
ity to  maintain  only  such  actions  and  pro- 
ceedings as  are  necessary  to  obtain  posses- 
sion of  estate  assets;  he  may  not  maintain 
an  action  in  equity  to  determine  the  own- 
ership of  a  certificate  of  stock  already  in 
his  possession.  Hastings  v.  Tousey,  123 
App.  Div.  480;  108  N.  Y.  Supp.  526. 

Where  there  is  an  equitable  conversion 
and  a  direct  command  to  sell  without  per- 
sonal discretion  confided  .  in  executors,  an 
administrator  with  the  will  annexed  has 
power  to  convey  and  pass  a  good  title.  Mc- 
Garry  v.  McMahon,  124  App.  Div.  607;  109 
N.  Y.  Supp.  61. 

Where  the  exercise  of  a  power  of  sale, 
although  not  mandatory,  involves  no  ele- 
ment of  personal  discretion  but  is  a  mere 
incident  to  the  administration  of  the  estate, 
it  may  be  exercised  by  an  administrator 
with  the  will  annexed.  Smith  v.  Bush,  59 
Misc.  648;  111  N.  Y.  Supp.  428. 

Where  the  personal  property  is  sufficient 
to  pay  all  the  debts  and  legacies,  the 
devisees  of  real  estate  may  elect  to  take 
their  devises  as  real  estate,  and  the  exec- 
utors have  not  the  right  to  execute  a  power 
of  sale  merely  for  the  purpose  of  obtaining 
commissions.  Martin  v.  Andrews,  59  Misc. 
298;  111  N.  Y.  Supp.  40. 

Residuary  legatees  have  the  right  to  elect 
to  take  the  securities  of  the  testator  in 
specie  under  §  2744,  but  in  such  case  the 
executors  will  be  entitled  to  commissions  on 
the  value.     lb. 

An  executor  cannot  administer  the  as- 
sets of  an  estate  of  which  his  testator  was 
administrator.  Matter  of  Col  Iyer,  124  App. 
Div.  16;   108  N.  Y.  Supp.  600. 

An  action  by  a  broker  for  commissions 
for  procuring  a  mortgage  loan  which  was 
never  consummated  by  reason  of  the  fact 
that  the  proposed  mortgagor  who  is  an  ex- 
ecutor,   had   not   authority   to  execute   the 
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mortgage,  is  properly  brought  against  the 
executor  personally  as  he  has  no  power  to 
bind  the  estate  by  such  a  contract.  Smith 
v.  Peyrot,  201  N.  Y.  210;  94  N.  E.  662. 

An  executor  or  administrator  has  the 
power  to  settle  or  compromise  claims  for  or 
against  the  estate  and  a  settlement  made  by 
him  can  be  set  aside  only  upon  proof  of 
bad  faith  or  fraud.  Scully  v.  McGrath,  201 
N.  Y.  61 ;  94  N".  E.  195. 

Administrators  of  an  estate  are  not  au- 
thorized to  pay  interest  on  mortgages  or 
sums  due  upon  a  contract  entered  into  by 
the  intestate  in  his  lifetime  for  the  pur- 
chase of  real  estate.  Matter  of  Roberts,  72 
Misc.  625. 

An  executor  and  testamentary  trustee 
cannot  in  his  representative  capacity  bind 
the  estate  upon  an  executory  contract  made 
upon  a  new  and  independent  consideration 
even  if  it  be  for  the  benefit  of  the  estate. 
Le  Baron  v.  Barker,  143  App.  Div.  492;  127 
N.  Y.  Supp.  979. 

Where  after  the  death  of  an  insolvent 
debtor,  money  of  the  estate  was  paid  over 
in  fraud  of  creditors,  though  in  fulfillment 
of  a  promise  made  by  decedent  in  his  life- 
time to  aid  in  building  a  church, — Held, 
that  it  was  recoverable  by  his  executor  un- 
der L.  1858,  c.  314.  Truesdell  v.  Bourke, 
80  Hun  55 ;  29  N.  Y.  Supp.  849. 

An  executor  has  no  right  to  sell  the  as- 
sets of  the  estate  on  credit,  except  to  pay 
debts  and  legacies,  and  in  that  case  only 
upon  the  security  of  State  or  national 
bonds,  or  mortgages  on  real  estate,  and  the 
security  must  be  first  approved  by  the  sur- 
rogate. Matter  of  Woodburv,  13  Misc.  474; 
35  N.  Y.  Supp.  485,  Surr.  Ct. 

The  surrender  of  a  bond  and  mortgage, 
belonging  to  the  estate  made  by  the  widow 
of  the  intestate,  and  her  declarations  tend- 
ing to  show  payment  are  not  binding  upon 
the  estate,  though  she  is  subsequently  made 
administratrix.  Fitemahony  v.  Caulfield, 
87  Hun  66;   33  N.  Y.  Supp.  876. 

Executors  have  the  right  to  sell  a  pol- 
icy of  insurance  on  the  life  of  another  than 
the  testator,  which  is  an  asset  of  the  es- 
tate, in  the  absence  of  an  express  trust 
prohibiting  the  sale.  Gibbs  v.  Flour  City 
Nat'l  Bk.,  86  Hun  103 ;  34  N.  Y.  Supp.  195. 

Where  the  widow  before  her  appoint- 
ment as  administratrix  made  an  agree- 
ment with  her  sons,  in  which  the  daughters 
did  not  join,  that  one  of  the  sons  should 
take  all  the  personal  estate  in  consideration 
of  supporting  the  widow  for  life,  and  of 
paying  the  debts  and  funeral  expenses, — 
Held,  that  after  her  appointment  the  ad- 
ministratrix could  maintain  an  action 
against  the  son,  for  conversion  of  the  per- 
sonal property,  on  his  refusal  to  turn  it 
over  on  demand.  Dutcher  v.  Dutcher,  88 
Hun  221 ;  34  N.  Y.  Supp.  653. 

A  lease  executed  by  an  executor  as  such 
after  he  has  closed  his  accounts  and  been 
discharged,  is  void,  although  he  with  others 
holds  the  property  as  trustee.  Earle  v. 
Goldrick,  15  Misc.  136;  36  N.  Y.  Supp.  803, 
0.  P. 


One  who  takes  corporate  stock  as  ex- 
ecutor, the  certificate  being  in  the  name  of 
his  testator,  can  transfer  it  by  an  instru- 
ment executed  in  his  individual  name,  and 
the  assignment  carries  with  it  a  cause  of 
action  for  its  conversion.  Mahaney  v. 
Walsh,  16  App.  Div.  601;  44  X.  Y.  Supp. 
969. 

The  executor  of  the  deceased  lessor,  who 
left  the  estate  to  heirs  in  trust,  includ- 
ing rents  and  profits,  under  a  will  giving 
him  mandatory  power  of  sale,  and  effecting 
an  equitable  conversion  of  the  realty, — Held 
entitled  to  maintain  an  action  for  rent. 
Smith  v.  A.  D.  Farmer  Type  Founding  Co., 
16  App.  Div.  438;  45  N.  Y.  Supp.  192. 

The  acceptance  of  the  security  from  a 
surviving  partner  upon  his  purchase  of  the 
assets  of  the  firm  pursuant  to  a  provi- 
sion of  the  partnership  agreement,  is  an 
act  for  the  preservation  of  the  estate,  with- 
in the  power  of  the  executors  of  the  de- 
ceased partner  before  letters.  Hull  v.  Cart- 
ledge,  18  App.  Div.  54;  45  N.  Y.  Supp.  450. 

An  administrator  can  sue  in  his  indi- 
vidual name,  to  enforce  a  contract  he  has 
made  concerning  the  estate.  Loew  v.  Christ, 
13  App.  Div.  624;  42  N.  Y.  Supp.  963. 

An  executor  is  entitled  to  a  regular  ad- 
ministration of  the  estate,  and  the  hus- 
band of  the  testatrix  cannot  by  virtue  of  an 
anti-nuptial  agreement,  that  he  should  have 
absolute  title  to  all  personal  property  left 
by  her,  maintain  an  action  against  her 
executor,  and  a  savings  bank  in  which  she 
had  a  deposit  to  recover  it,  though  the 
time  for  presentation  of  claims  against  the 
estate  has  expired,  and  he  has  paid  such  as 
have  been  presented.  Foehner  v.  Huber,  42 
App.  Div.  439;  59  N.  Y.  Supp.  447. 

Executors  and  trustees  cannot  by  their 
executory  contracts,  although  made  in  the 
interest  of  the  estate,  if  made  upon  a  new 
and  independent  consideration,  bind  the  es- 
tate and  thus  create  a  liability  not  founded 
upon  the  contract  or  obligation  of  the  tes- 
tator. O'Brien  v.  Jackson,  167  N.  Y.  31; 
60  N.  E.  238. 

An  administratrix  having  power  to 
"prosecute"  but  not  "to  collect  or  com- 
promise" cannot  issue  a  valid  execution, 
though  her  power  be  afterward  extended. 
Lambert  v.  Metropolitan  Street  Ry.  Co.,  33 
Misc.  579;   68  N.  Y.  Supp.  877,  Sp.   T. 

An  administratrix  who  has  no  other  as- 
sets than  a  claim  against  a  life  insurance 
company,  payable  on  the  death  of  testa- 
tor, has  power  to  give  an  attorney  a  claim 
upon  a  share  of  the  proceeds  of  the  litiga- 
tion necessary  to  enforce  it,  and  exempt 
herself  and  the  estate  from  charge  if  un- 
successful, and  the  attorney  may  enforce  his 
lien  against  the  fund  recovered,  and  placed 
by  the  administratrix  in  the  hands  of  a 
third  person,  without  awaiting  the  passing 
of  her  accounts  by  the  surrogate.  Kennedy 
v.  Steele,  35  Misc.  105;  71  N.  Y.  Supp.  237, 
Sp.  T. 

A  mother  by  her  will  created  a  testa- 
mentary trust  for  her  son,  who  was  indebted 
to  her,   which   she  declared   should    not    be 
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subject  to  the  intervention  of  any  creditor, 
and  which  she  stated  was  intended  to  secure 
him  with  an  income  for  life,  and  put  it  be- 
yond the  reach  or  control  of  creditors. — 
Held,  that  her  executor  could  not  reach  the 
income  of  the  trust,  and  apply  it  to  the 
debt  owed  by  the  son  to  her.  Matter  of 
Temple,  36  Afrisc  620;  74  N.  Y.  Supp.  479, 
Surr.  Ct. 

The  surrogate  is  bound  to  admit  a  last 
will  to  probate  on  due  proof,  and  no  act 
of  an  executor  offering  a  will  for  probate 
can  deprive  persons  interested  in  the  es- 
tate of  the  right  to  have  the  will  ad- 
mitted. Paxton  v.  Patterson,  26  Abb.  N.  C. 
389. 

The  statute  (2  R.  S.  71,  §  16),  provid- 
ing that  "no  executor  named  in  a  will  shall, 
before  letters  testamentary  are  granted, 
have  any  power  to  dispose  of  any  part  of 
the  estate  of  such  testator,  except  to  pay 
funeral  charges,  nor  to  interfere  with  such 
estate  in  any  manner,  further  than  is  neces- 
sary for  its  preservation," — presents  no  ob- 
stacle to  an  assignment  by  the  surviving 
partner,  where  the  executor  acts  only  as  the 
surviving  partner  in  passing  title  to  the 
partnership  property  to  the  assignee,  and 
not  in  his  capacity  as  executor.  Beste  v. 
Burger,  17  Abb.  N.  C.  162,  C.  P. 

A  sale  by  a  person  named  in  a  will  as 
executor  of  assets  of  the  estate  made  before 
probate  for  full  value  and  for  the  benefit  of 
the  estate,  is  rendered  valid  by  his  qualifi- 
cation as  executor  subsequently.  Thomas  v. 
N.  Y.  L.  Ins.  Co.,  50  N.  Y.  Supr.  225. 

Notice  of  taxation  of  testator's  personal 
property  may  be  served  on  the  executors 
before  they  qualify.  People  ex  rel.  v. 
Comm'rs  of  Taxes,  31  Hun  235. 

Whether  co-administrators  can  lawfully 
enter  into  an  agreement,  which  the  court 
is  bound  to  recognize,  whereby  one  of  them 
is  to  have  the  exclusive  care  and  custody 
of  their  decedent's  estate,  qusere.  Corn  v. 
Corn,  4  Dem.  394,  Rollins,  Surr. 

Executors  and  administrators  are  not  the 
mere  representatives  of  their  testator  or  in- 
testate; they  are  constituted  trustees,  and 
the  property  in  their  hands  is  a  fund,  to 
be  disposed  of  in  the  best  manner  for  the 
benefit  of  the  creditors.  Dox  v.  Backenstose, 
12  Wend.  542.  See  Babcock  v.  Booth,  2  Hill 
181;  and  Schultz  v.  Pulver,  11  Wend.  361, 
affi'g  3  Paige  182. 

An  executor,  as  such,  takes  the  unqual- 
ified legal  title  to  all  personalty  not  spe- 
cifically bequeathed,  and  a  qualified  legal 
title  to  that  which  is  so  bequeathed,  and 
holds  as  trustee  for  the  benefit  of,  first, 
his  testator's  creditors;  second,  of  the  dis- 
tributees under  his  will,  or,  if  the  whole  is 
not  bequeathed,  under  the  statute  of  dis- 
tributions. Blood  v.  Kane,  130  N.  Y.  514, 
rev*g  52  Hun  225. 

Co-executors,  however  numerous,  consti- 
tute an  entity,  and  are  regarded  in  law 
as  an  individual  person.  Consequently  the 
acts  of  any  one  of  them  in  respect  to  the 
administration  of  estates,  are  deemed  to  be 
the  acts  of  all,  for  they  have  all  a  joint 


and  entire  authority  over  the  whole  prop- 
erty.    Barry  v.  Lambert,  98  N".  Y.  300. 

Several  co-administrators  or  co-executors 
are,  in  law,  but  one  person,  and  acts  done 
by  one,  although  against  the  will  of  the 
others,  are  deemed  the  acts  of  all.  Mur- 
ray v.  Blatchford,  1  Wend.  583;  Jackson  v. 
Robinson,  4  Id.  436;  Gardner  v.  Miller,  19 
Johns.  188;  Douglass  v.  Satterlee,  11  Id. 
16;  Wheeler  v.  Wheeler,  9  Cow.  34. 

Where  one  of  several  executors  qualifies 
first,  he  is  under  no  moral  or  legal  obliga- 
tion to  look  up  any  one  or  all  of  the  per- 
sons named  in  the  will  as  co-executors  and 
invite  them  or  notify  them  to  qualify. 
And  on  the  other  hand,  the  fact  of  his  first 
qualifying  gives  him  no  right  in  office  in 
the  least  superior  to  them  when  they  do 
qualify.  After  qualification  they  would 
stand  equal  before  the  law.  Estate  of  Dela- 
plaine,  18  State  Rep.  985,  Ransom,  Surr. 

The  admissions  of  an  administrator  are 
competent,  if  made  while  he  is  engaged  in 
the  performance  of  some  act  relating  to  the 
estate  of  his  intestate,  such  as  negotiations 
relating  to  the  adjustment  and  settlement 
of  a  claim  made  against  the  estate.  Davis 
v.  Gallagher,  55  Hun  593. 

It  is  a  well -settled  rule  of  evidence  in 
this  State  that  the  declaration  of  one  execu- 
tor cannot  be  received  in  evidence  against 
his  co-executor  for  the  purpose  of  estab- 
lishing the  original  demand  upon  which  the 
action  is  founded.  Potter  v.  Greene,  51 
Hun  6;  20  State  Rep.  410. 

A  discretionary  authority  given  to  exec- 
utors to  withhold  payments  from  children 
of  the  testator  after  they  become  of  age, 
can  only  be  exercised  by  a  majority  of  such 
executors.  Gil  man  v.  Oilman,  4  Hun  68, 
rev'd  on  another  point,  66  N.  Y.  631. 

When  two  executors  or  administrators 
take  an  obligation  jointly  to  themselves  as 
such,  for  a  debt  due  the  estate,  one  of  them 
can  receive  payment,  and  discharge  the  ob- 
ligation. People  ex  rel.  v.  Keyser,  28  N. 
Y.  226;  17  Abb.  214,  rev'g  39  Barb.  687; 
People  ex  rel.  v.  Miner,  37  Barb.  466;  23 
How.  223,  rev'g  32  Barb.  612. 

One  of  three  executors,  who  was  in- 
debted to  the  testator,  refused  to  act,  and 
gave  his  bond  for  his  debt  to  the  others, 
after  they  had  proved  the  will. — Held,  that 
the  bond  was  good,  and  that  he  could  not 
afterwards,  by  assuming  the  office  of  execu- 
tor, cancel  the  bond  and  discharge  it. 
Gardner  v.  Miller,   19  Johns.  188. 

An  executor  or  administrator  who  is 
general  guardian  of  an  infant,  cannot,  of 
his  own  motion,  transfer  anv  personal  es- 
tate of  the  infant  which  he  holds  in  trust 
as  executor  or  administrator,  to  himself, 
as  guardian,  so  as  to  relieve  himself  from 
accounting  for  the  same,  as  executor  or 
administrator.  He  must  hold  it  as  such 
until  he  has  authority  from  the  surrogate 
to  hold  it  as  guardian.  Wilcox  v.  Smith, 
26  Barb.  316. 

He  cannot  make  a  contract  as  guard- 
ian with  himself  as  executor,  which  will 
be  binding  on  his  ward.     lb.     His  receipt  in 
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one  capacity  is  not  a  sufficient  voucher  for 
him  in  the  other.     lb. 

Although  one  of  two  co-executors  main- 
tains exclusive  possession  of  the  securities 
belonging  to  the  estate,  and  refuses  to  de- 
liver any  portion  thereof  to  his  co-executor, 
in  the  absence  of  any  proof  that  the  in- 
terests of  the  person  interested  in  the  es- 
tate are  jeopardized  by  such  exclusive 
possession,  the  other  executor  cannot  main- 
tain an  action  to  require  the  former  to 
place  the  securities  in  the  custody  of  a 
bank,  and  that  both,  thereafter,  deposit  all 
moneys  collected  in  such  bank,  to  be  drawn 
out  only  on  their  joint  check.  Burt  v. 
Burt,  41  N.  Y.  46. 

He  may  require  that  the  securities  shall 
be  produced  when  any  step  in  the  admin- 
istration of  the  estate  requires  their  pres- 
ence,    lb.     See  §  2662. 

Executors  are  not  authorized  to  lend 
money  of  an  estate  without  security  under 
circumstances  where  a  person  of  ordinary 
prudence  would  require  security.  When 
they  threaten  to  violate  this  rule  upon  a 
mistaken  construction  of  their  testator's 
will,  a  court  of  equity  may  and  ought  to 
restrain  them.  Denike  v.  Harris,  23  Hun 
213.     See,  on  appeal,  84  N.  Y.  89. 

As  to  the  distinction  between  duties  of 
executor  and  trustee,  see  Wood  v.  Brown, 
34  N.  Y.  337. 

An  executor  has  a  right  to  settle  and 
discontinue  an  action  brought  by  his  tes- 
tator.    Auken  v.  Kiener,  9  State  Rep.  669. 

The  administrator  is  authorized  to  main- 
tain an  action  for  causing  the  death  of  his 
decedent,  and  in  it  the  letters  cannot  be 
questioned.  Sullivan  v.  Tioga  R.  R.  Co., 
12  Civ.  Proa  307. 

An  executor  has  no  right  to  buy  off  con- 
testants of  his  decedent's  will,  and  charge 
the  expenditure  against  the  estate.  Bolles 
v.  Bacon,  3  Dem.  43,  Bergen,  Surr. 

An  administrator  cannot  enforce  the  stat- 
utory trust  under  1  R.  S.  728,  §  52.  Har- 
vey v.  McDonnell,  48  Hun  409;  16  State 
Rep.  513;  see  113  N.  Y.  526. 

An  executor  whose  letters  testamentary 
were  issued  in  another  State  is  a  personal 
representative  under  1  R,  S.  761,  the  re- 
cording act,  and  may  satisfy  a  mortgage. 
People  ex  rel  v.  Fitzgerald,  29  Abb.  N.  C. 
471,  N.  Y.  Supr.,  Dugro,  J. 

An  executor  who  purchases  land  with 
trust  funds  when  no  such  power  is  given 
him  in  the  will,  is  nevertheless  invested 
with  the  full  legal  title,  though  between 
the  executor  and  his  beneficiaries  it  is  im- 
pressed with  a  trust  which  they  could  en- 
force; and,  since  the  title  does  not  come  to 
him  under  the  will,  his  want  of  power  to 
mortgage  under  that  instrument  does  not 
apply,  and  a  mortgage  executed  by  him  on 
the  property  is  valid.  McLean  v.  Ladd, 
21  N.  Y.  Supp.  196. 

A  mortgage  drawn  payable  to  testatrix 
was  as  matter  of  fact  a  part  of  a  trust 
estate  in  which  she  had  only  a  life  interest. 
The  administrator  received  payment  of  the 
same,  and  disbursed  a  portion  of  the  pro- 


ceeds in  such  capacity.  Held,  that  the  ad- 
ministrator had  the  right  to  receive  pay- 
ment and  discharge  the  security,  it  being 
in  terms  payable  to  his  testatrix,  and  that, 
receiving  the  fund  in  his  representative 
capacity,  he  was,  in  such  capacity,  bound 
to  account  for  it,  and  his  bond  was  liable 
therefor.  In  re  Hobson's  Will,  16  N.  Y. 
Supp.  371. 

Claimant  was  allotted  as  a  part  of  her 
share  of  her  father's  estate  a  bond  for 
$8,000,  executed  by  her  husband  to  her 
father,  and  secured  by  mortgage.  Claim- 
ant's husband,  who  was  executor  of  her 
father,  entered  satisfaction  of  the  mortgage 
in  that  capacity,  but  did  not  pay  the  bond. 
Held,  that  the  husband's  entry  of  satisfac- 
tion of  the  mortgage  had  no  effect  on  the 
bond,  which,  not  being  barred  by  the  stat- 
ute of  limitations,  was  properly  paid  to 
claimant  by  the  executors  of  the  husband's 
estate.  In  re  Brownell's  Estate,  15  N.  Y. 
Supp.  475. 

The  executors  of  a  testatrix,  acting  in 
good  faith,  have  the  power  to  extend  the 
time  for  the  performance  of  a  contract  to 
purchase  real  estate,  made  by  third  persons 
with  the  testatrix,  in  her  lifetime,  where 
such  sale  is  advantageous  to  the  estate, 
notwithstanding  the  fact  that  by  reason  of 
such  contract  being  performed,  certain  of 
the  heirs  of  the  testatrix,  who  would  have 
taken  a  share  of  the  real  estate  described  in 
such  contract  if  the  contract  had  not  been 
performed,  are  not  entitled  to  share  in  the 
proceeds  of  the  sale  thereof.  Williams  v. 
Haddock,  78  Hun  429,  affi'd  145  N.  Y.  144. 

An  admission  by  an  administrator  or 
executor  is  not  binding  as  against  the  es- 
tate, unless  made  while  he  was  engaged  in 
his  representative  capacity  in  the  perform- 
ance of  a  duty  to  which  the  admission  was 
pertinent  so  as  to  constitute  it  a  part  of 
the  res  gestae.  Davis  v.  Gallagher,  124  N. 
Y.  487,  rev'g  55  Hun  593;  More  v.  Finch, 
48  State  Rep.  23. 

While  to  charge  a  purchaser  or  pledgee, 
from  an  executor,  of  the  personal  assets  of 
the  estate,  it  is  not  essential  to  show  that 
the  former  had  direct  evidence  that  the 
money  paid  or  advanced  by  him  to  the  ex- 
ecutor was  for  a  purpose  not  connected 
with  his  administration;  it  is  requisite  to 
show  facts  that  would  have  put  an  ordi- 
narily prudent  person  upon  inquiry,  and 
the  facts  established  must  furnish  reason- 
able ground  for  believing  in  the  existence 
of  some  dishonest  intention  on  the  part  of 
the  executor  to  misapply  the  money. 
Where,  therefore,  in  an  action  against  a 
bank  to  recover  certain  railroad  bonds  reg- 
istered originally  in  the  names  of  the  ex- 
ecutors of  an  estate,  which  had  been  pledged 
by  one  of  the  executors  as  security  for  a 
loan,  the  only  facts  proved  aside  from  the 
registering  was  that  the  note  given  for  the 
loan  was  signed  by  the  borrower  individu- 
ally, without  adding  the  word  executor,  and 
that  the  check  given  for  the  loan  was  drawn 
to  his  individual  order, — Held,  that  the  evi- 
dence failed  to  charge  defendant  with  no- 
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tice  of  an  intent  on  the  part  of  the  co-ex- 
ecutor to  misappropriate  the  money  lent, 
and  so  that  the  action  was  not  maintain- 
able. Gottberg  v.  U.  S.  Nat.  Bk.,  131  N. 
Y.  595;  42  State  Rep.  883,  affi'g  40  State 
Rep.  910,  affi'g  13  N.  Y.  Supp.  841. 

One  who  receives  from  an  executor  the 
assets  of  his  testator  with  the  knowledge 
that  such  disposition  of  them  is  a  violation 
of  duty,  is  to  be  regarded  as  conniving  with 
the  executor  and  is  responsible  for  the  prop- 
erty thus  received,  either  as  a  purchaser 
or  pledgee.  Moore  v.  Simmons,  45  State 
Rep.  869;  133  N.  Y.  695,  rev'g  38  State 
Rep.  1002. 

The  officers  of  defendant  trust  company 
refused  to  make  a  loan  to  one  of  several 
executors  upon  certain  stock  belonging  to 
the  estate  unless  the  other  executors  con- 
sented thereto,  but  such  consent  not  being 
procurable,  suggested  or  consented  to  an  ar- 
rangement by  which  such  stock  was 
assigned  to  a  legatee  and  a  loan  made  to 
such  legatee  on  security  of  said  stock. 
Held,  that  the  company  took  said  stock  at 
their  peril  and  could  only  escape  the  con- 
sequences of  its  act  by  ascertaining  whether 
there  were  debts  or  obligations  of  the  es- 
tate and  seeing  that  the  money  paid  was 
applied  thereto.     lb. 

Sale  by  an  executor. — One  of  two  or 
more  executors  has  power  to  dispose  of  the 
assets  of  the  estate,  even  if  his  co-executors 
do  not  join  in  the  transfer.  Geyer  v.  Sny- 
der, 140  N.  Y.  394;  55  State  Rep.  811,  affi'g 
69  Hun  115;   53  State  Rep.  53. 

The  fact  that  the  other  executors  who 
joined  in  the  transfer  were  members  of  the 
purchasing  firm  cannot  destroy  the  efficacy 
of  the  transfer,     lb. 

The  executor  is  empowered  by  the  terms 
of  the  will  to  sell  and  convey  the  real  es- 
tate, where  he  is  appointed  with  full  power 
to  sell  all  the  testator's  property,  if  nec- 
essary, to  fulfill  a  bequest.  Matter  of 
Spencer,  59  State  Rep.  480,  Davie,  Surr. 

A  purchaser  from  an  executor,  in  good 
faith,  or  one  who  lends  money  upon  security 
of  the  property,  is  not  responsible  for  a 
misapplication  of  the  purchase-money  or 
money  lent,  and  his  right  to  the  property 
transferred  is  not  affected  by  knowledge 
upon  his  part  of  the  existence  of  a  claim 
for  a  legacy  or  a  debt  against  the  estate. 
Leitch  v.  Wells,  48  N.  Y.  585,  rev'g  48  Barb. 
637.  See  Bogert  v.  Hertell,  4  Hill  492, 
rev'g  »  Paige  52;   3  Edw.  20. 

Where  a  will  authorizes  the  executors 
to  sell  the  real  estate  as  they  "shall  deem 
most  expedient,  and  for  the  best  interest" 
of  the  residuary  legatees,  they  cannot  give 
a  good  title  to  one  who  knows  that  they 
have  sufficient  funds  to  meet  all  the  leg- 
acies referred  to  in  the  power  of  sale.  Hov- 
ey  v.  Chisholm,  9  N.  Y.  Supp.  671. 

It  was  held,  that  the  Revised  Statutes  do 
not  restrict  the  right  of  administrators  to 
sell,  if  necessary,  for  the  payment  of  debts. 
Sherman  v.  Willett,  42  N.  Y.  146. 

A  bare  act  of  sale  of  the  assets  by  an 
executor  is  sufficient  indemnity  to  the  pur- 


chaser if  there  is  no  collusion.  Sutherland 
v.  Brush,  7  Johns.  Ch.  17.  See  Colt  v.  Las- 
nier,  9  Cow.  320. 

An  administratrix  cannot  make  a  valid 
gift  of  any  of  the  assets,  nor  sell  them  for 
a  conveyance  of  property  to  herself  person- 
ally. Powers  v.  Powers,  48  How.  389,  N. 
Y.  Supr.,  Curtis,  J. 

A  general  power  of  sale  conferred  by  will 
on  persons  therein  named  as  executors  is 
a  personal  trust  given  them  in  a  capacity 
distinctly  different  from  their  duty  as  exec- 
utors, and  therefore  their  right  to  convey 
under  the  power  of  sale  depends  on  the  will 
itself,  and  not  upon  the  issuance  of  letters 
testamentary.  Pollock  v.  Hooley,  22  N.  Y. 
Supp.  215;  51  State  Rep.  922. 

Where  executors,  empowered  by  the  terms 
of  the  will  to  sell  their  testator's  real  es- 
tate, enter  into  an  executory  contract  for 
such  sale,  performance  of  the  contract  niay 
be  enforced  in  equity  at  the  suit  of  the 
purchaser.  Bostwick  v.  Beach,  103  N.  Y. 
414. 

A  power  to  executors  to  sell  real  estate 
at  their  discretion  does  not  authorize  them 
to  convey  with  covenants  of  warranty  and 
of  freedom  from  incumbrances.  Ramsey  v. 
Wandell,  32  Hun  482. 

Under  an  authority  given  by  will  to  the 
executors  to  sell  the  testator's  real  estate 
whenever  they  and  his  wife,  who  was  also 
executrix,  unanimously  thought  such  sale 
would  be  advantageous  to  the  estate,  the 
executors  surviving  after  the  decease  of  the 
wife  can  sell  such  real  estate.  House  v. 
Raymond,  3  Hun  44. 

Where,  by  a  will,  the  title  to  real  estate 
is  vested  in  two  executors  in  trust,  with 
power  to  sell,  one  of  the  executors  cannot, 
without  the  assent  of  the  other,  enter  into 
a  contract  to  convey,  which  will  be  valid 
and  binding  upon  the  other.  Wilder  v. 
Ramsey,  95  N.  Y.  7. 

It  seems,  that  as  to  personal  property 
the  rule  is  otherwise.  TTie  fact,  however, 
that  by  and  under  the  terms  of  the  will 
there  is  an  equitable  conversion  for  certain 
purposes  of  the  real  estate  into  personalty, 
does  not  change  the  rule  as  to  it;  until 
actual  conversion  it  may  only  be  conveyed 
as  real  estate,  and  the  rules  of  law  govern- 
ing such  conveyances  remain  applicable, 
lb. 

A   power  of   sale   conferred   upon   execu- 
tors named  in  a  will  can  be  exercised  by 
those  of  them  who  qualify  and  to  whom  let 
ters  testamentary  are  granted.     Landon  v. 
Bauer,  23  Week.  Dig.  95. 

Where  surviving  executors  are  authorized, 
but  not  required,  by  the  terms  of  the  will 
to  fill  a  vacancy  in  their  number,  their  omis- 
sion to  do  so  does  not  deprive  them  of  the 
power  conferred  by  the  will  upon  the  exec- 
utors, the  survivors,  or  last  survivor  of 
them  to  sell  and  convey  the  estate,     lb. 

In  a  proceeding  to  remove  executors  on 
the  ground  of  conversion  of  personal  prop- 
erty and  failure  to  sell  real  estate,  no  wrong- 
ful conduct  on  their  part  was  shown,  but 
it  appeared  that  the  direction  of  the   will 
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to  convert  was  absolute,  the  time  of  sale 
only  being  left  to  the  executors9  discretion ; 
that  more  than  twenty  years  had  elapsed, 
during  the  last  eight  of  which  the  life  ten- 
ant received  no  income;  that  the  property 
was  increasing  in  value,  and  since  the  com- 
mencement of  the  proceeding  a  contract  for 
its  sale  had  been  entered  into.  Held,  that 
the  life  tenant  had  a  right  to  insist  upon  a 
sale  after  such  a  lapse  of  time;  that  under 
the  circumstances  the  court  should  compel 
the  executors  to  exercise  their  power  of  sale, 
and  that  the  complaint  was  improperly  dis- 
missed. Wilcox  v.  Quimby,  47  State  Rep. 
423. 

The  surrogate's  court  has  no  power  to 
set  aside,  for  fraud,  a  sale  of  land  made  by 
an  executor.  In  re  Valentine's  Estate,  23 
N.  Y.  Supp.  291,  Coffin,  Surr. 

Sale  for  consideration  not  money. — 

Under  a  power  of  sale,  contained  in  a  will, 
the  executors  are  not  authorized  to  dispose 
of  the  testator's  real  estate  for  the  purpose 
of  forming  a  mining  corporation,  and  to 
receive  stock  of  the  corporation  in  pay- 
ment therefor.  The  fact  that  the  testator, 
in  his  lifetime,  was  willing  to  make  such 
a  disposition  of  the  lands,  does  not  enlarge 
the  powers  of  the  executors;  it  is  only  ma- 
terial as  bearing  upon  the  question  of  their 
good  faith  in  the  transaction.  Adair  v. 
Brimmer,  74  N.  Y.  539. 

Debts  or  obligations  incurred  by  exec- 
utors, etc. — Executors  and  administrators 
cannot  incur  debts  against  the  estate  they 
represent,  save  in  cases  where  the  incurring 
of  some  expense  is  absolutely  necessary  for 
the  preservation  of  the  property  or  fund 
held  or  claimed  by  them  in  their  represen- 
tative capacity.  Van  Zandt  v.  Myers,  7 
Week.  Dig.  390. 

Defendant,  three  years  after  the  death  of 
his  testatrix,  purchased  horses  of  plaintiff, 
representing  at  the  time  that  he  purchased 
them  for  the  estate,  to  work  on  the  farm 
and  stone  quarry  thereon,  and  that  the  es- 
tate was  good,  and  would  be  holden  for 
payment.  Plaintiff  sold  the  horses  on  the 
faith  of  these  representations,  and  received, 
as  the  obligations  of  the  estate,  notes  signed 
by  defendant  as  executor.  In  an  action  on 
the  notes, — Held,  that  the  notes  were  against 
defendant  personally,  and  not  as  executor; 
that  they  did  not  satisfy  the  debt,  but  in 
case  of  their  non-payment,  plaintiff  might, 
on  surrendering  them,  resort  to  the  original 
indebtedness,  and  that  the  contract  of  pur- 
chase was  made  by  defendant  personally, 
and  did  not  bind  the  estate,  or  create  a 
charge  on  the  assets  in  his  hands.     lb. 

Notes  by  executors  held  not  binding  on 
them  personally,  as  without  consideration, 
unless  they  have  assets.  Schoonmaker  v. 
Roosa,  17  Johns.  300. 

An  administrator's  note  which  expresses 
consideration  received  by  the  decedent  and 
his  heirs  is  void.  Ten  Eyck  v.  Vanderpoel, 
8  Johns.  120. 

An  executor  is  personally  liable  on  a  con- 
tract made  by  him  for  the  burial  of  his 
testator.     Tracy  v.  Frost,  32  State  Rep.  907. 

An  executor  or  administrator  cannot  bind 


|  the  estate  by  an  executory  contract  and 
thus  create  a  liability  not  founded  upon  a 
!  contract  or  obligation  of  bis  testator  or  in- 
testate. Hertzfield  v.  Parkes,  19  Week.  Dig. 
238;  Clapp  v.  Clapp,  9  State  Rep.  275;  44 
Hun  451. 

An  administrator  or  executor  who  makes, 
indorses,  or  accepts  negotiable)  paper  is 
personally  liable  thereon,  although  he  adds 
| to  his  signature  the  name  of  his  office;  he 
cannot  bind  the  assets  of  the  deceased  by 
his  contracts.  Schmittler  v.  Simon,  101 
N.  Y.  554. 

A  note  given  by  an  administrator  for 
an  alleged  claim  against  the  estate  of  his 
intestate,  though  signed  by  him  as  adminis- 
trator, is  his  personal  obligation.  It  does 
not  bind  a  co-administrator.  Boyer  v.  Mar- 
shall, 5  State  Rep.  431. 

One  executor  has  no  power  to  charge 
either  the  estate  or  his  co-executor  by  in- 
dorsing a  note  in  the  name  of  the  estate, 
even  though  it  be  given  in  renewal  of  one 
indorsed  bv  the  testator.  Bailey  v.  Spof- 
ford.  14  Hun  86. 

An  executor  cannot  give  a  lien  upon 
assets  of  the  estate  for  services  rendered 
him  in  his  individual  capacity  and  not  for 
the  benefit  of  the  estate,  Lawrence  v.  Town- 
send,  88  N.  Y.  24. 

The  executors  of  N.  having  brought  an 
action  to  set  aside  certain  conveyances  and 
transfers  of  property  made  by  their  testa- 
tor, made  a  contract  with  M.,  their  at- 
torney therein,  by  which  they  agreed  to 
give  him,  as  a  compensation  for  his  services 
in  addition  to  costs,  one-half  of  any  recov- 
ery, and  to  give  effect  to  the  agreement  as- 
signed one-half  of  any  recovery.  An  as- 
signee of  M.  claimed  a  lien  upon  the  fund 
by  virtue  of  that  agreement.  Held,  that 
the  executors  had  no  power  to  make  the 
agreement  and  created  no  lien  thereby  upon 
the  estate;  that  even  if  there  was  a  valid 
claim  under  the  agreement  the  owner  could 
not  as  matter  of  right,  have  it  enforced  in 
this  action.  Piatt  v.  Piatt,  105  N.  Y.  488, 
modf  g  42  Hun  592. 

An  executor  cannot  give  to  an  agent  or 
attorney,  appointed  by  him  to  assist  in  the 
discharge  of  his  duties,  a  lien  upon  the 
real  or  personal  estate  of  the  testator,  for 
the  services  or  expenses  of  such  agent  or 
attorney.  McMahon  v.  Allen,  4  E.  D.  S. 
519. 

Where  there  is  no  agreement  on  the  part 
of  the  creditor  who  renders  services  on  the 
employment  of  the  executor  to  look  to  or  to 
confine  his  claim  for  compensation  to  the 
estate  itself,  or  to  the  defendant  in  his  of- 
ficial capacity,  the  executor  will  be  held 
personally  responsible  for  the  payment  of 
the  claim.  Martin  v.  Piatt,  61  Hun  429;  21 
State  Rep.  330. 

A  contract  made  by  executors  as  such,  in 
consideration  of  services  to  be  rendered  in 
vindicating  their  claims  to  property  as  exec- 
utors and  for  the  benefit  of  the  estate, 
does  not  bind  the  estate  or  create  a  charge 
upon  assets  in  the  hands  of  executors.  Aus- 
tin v.  Munro,  47  N.  Y.  360,  afiVg  4  Lans.  67. 

The  estate  of  a  part  owner  in  a  vessel 
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cannot  be  bound  by  an  administrator  for 
supplies  furnished  the  vessel  after  intes- 
tates death.  The  administrator's  duties 
are  confined  to  settling  the  estate.  He  can- 
not continue  the  business  at  the  risk  and 
expense  of  the  estate.  Stedman  v.  Feidler, 
20  N.  Y.  437,  affi'g  25  Barb.  605. 

One  of  several  executors  has  no  authority 
to  borrow  money  without  the  assent  of  the 
others,  and  such  assent  is  not  to  be  as- 
sumed from  the  fact  that  the  loan  was 
for  the  benefit  of  the  estate.  Bryan  v. 
Stewart,  83  N.  Y.  270. 

The  estate  is  not  liable  for  loans  made 
to  the  executor.  Glenn  v.  Burrows,  26 
State  Rep.  588,  affi'd  Ct.  of  App.  29  State 
Rep.  994.     See  37  Hun  602. 

It  is  not  competent  for  executors  or  ad- 
ministrators to  borrow  money  to  continue 
the  partnership  business  and  bind  the  estate, 
even  though  done  in  the  interest  and  for 
the  benefit  of  the  estate  they  represented. 
Johnson  v.  Kellogg,  8  State  Rep.  413. 

An  executor  or  administrator  cannot  bind 
the  estate  to  any  use  of  its  funds  by  con- 
tract with  third  persons  having  knowledge 
of  their  character  except  in  the  ordinary 
and  usual  course  of  administration.  Deo- 
bold  v.  Oppermann,  111  N.  Y.  531. 

Where  one  of  the  joint  makers  of  a  note 
payable  to  a  decedent  sold  merchandise  to 
a  person  who  was  subsequently  appointed 
as  executrix  on  an  agreement  that  the 
price  should  apply  on  the  note, — Held,  that 
the  subsequent  reception  of  letters  testa- 
mentary did  not  relate  back  and  cover  and 
\alidate  the  act.  2  R.  S.  71,  §  16.  Conrad 
v.  Archer,  7  State  Rep.  646. 

Any  person  receiving  from  an  executor 
the  assets  of  his  testator,  knowing  that  this 
disposition  of  them  is  a  violation  of  his 
duty,  is  to  be  adjudged  as  conniving  with 
the  executor,  and  such  person  is  respon- 
sible for  the  property  thus  received,  either 
as  purchaser  or  as  pledgee.  The  general 
rule  which  relieves  the  purchaser  from  any 
concern  as  to  the  disposition  by  the  executor 
of  the  purchase-money,  applies  only  where 
the  purchaser  relies  upon  tne  authority  im- 
plied in  the  official  character  of  the  execu- 
tor, and  deals  with  him  as  with  one  exer- 
cising a  power.  In  such  a  case  if  the 
executor  misapplies  the  money,  the  remedy 
is  not  against  the  purchaser.  But  for  oth- 
er dealings  where  the  purchaser  does  not 
rely  upon  the  representations  of  the  exec- 
utor that  he  is  acting  in  the  course  of  ad- 
ministration, the  purchaser  takes  the  chance. 
Moore  v.  Am.  L.  &.  T.  Co.,  115  N.  Y.  65; 
23  State  Rep.  895,  rev'g  45  Hun  588. 

Defendant  not  only  did  not  trust  to  the 
executor  in  his  official  capacity,  but  refused 
to  do  so,  and  either  suggested  or  approved 
a  scheme  which,  carried  out,  necessarily  de- 
frauded the  estate.  Held,  that  defendant 
could  escape  the  consequences  in  no  other 
way  than  by  ascertaining  whether  there 
were  debts  or  other  obligations  of  the  es- 
tate, and  seeing  to  it  that  the  money  paid 
was  applied  upon  them.    lb. 

Purchase  of  property  of,  or  claims  on 
the  estate. — An  administrator  has  no  right 


to  purchase  with  the  funds  of  the  estate, 
for  his  co-administrators,  or  for  the  heirs 
and  next  of  kin,  the  interest  of  an  indi- 
vidual as  next  of  kin,  in  the  personal  estate 
of  the  deceased.  He  cannot  be  so  author- 
ized by  the  consent  of  all  the  heirs  and 
next  of  kin,  nor  by  the  surrogate,  and  on 
settlement  of  his  accounts  he  cannot  be  al- 
lowed the  sum  expended  for  such  purpose. 
Wilcox  v.  Smith,  26  Barb.  316. 

Where  an  administrator  foreclosed  a  mort- 
gage and  purchased  the  property  in  his  own 
name, — Held,  that  he  had  a  right  so  to  do 
if  necessary  to  save  the  estate  from  loss, 
but  that  he  held  the  property  for  the  benefit 
of  the  estate;  that  it  was  to  be  regarded 
as  still  personalty,  and  that  he  could  give 
a  good  title  to  it.  Valentine  v.  Belden,  20 
Hun  537. 

Executor  justified  in  using  estate  money 
to  perfect  a  purchase  of  real  estate  in  an- 
other State  made  by  testator.  Denton  v. 
Sanford,  39  Hun  487,  affi'd  4  State  Rep. 
281 ;   103  N.  Y.  607. 

Since  Rev.  Stat.,  a  person  named  in  a  will 
as  one  of  the  executors  thereof,  to  whom 
letters  testamentary  have  not  been  is- 
sued, is  not  incapacitated  from  purchasing 
property  from  the  executors  who  have  qual- 
ified.    Valentine  v.  Duryea,  37  Hun  427. 

Where  an  administrator  purchased  lands 
at  a  sale  of  his  intestate's  estate  ordered 
by  the  surrogate,  and  took  the  title  to  him- 
self, it  was  held  that  he  was  a  trustee  for 
the  heirs,  and  that  every  one  deriving  title 
under  him  was  chargeable  with  notice  of 
the  trust,  but  the  deed  was  not  void,  but 
voidable  at  the  suit  of  any  heir.  Ward  v. 
Smith,  3  Sand.  Ch.  592. 

Where  executors  are  obliged  to  foreclose 
a  mortgage,  and  the  property  is  likely  to  be 
sold  at  less  than  its  value,  so  as  to  en- 
danger the  collection  of  the  debt,  it  is  their 
duty  to  bid  in  the  property  for  the  benefit 
of  the  estate,  and  take  a  conveyance  to 
themselves  as  executors,  and  hold  the  same 
until  the  property  can  be  sold  for  a  fair 
price,     dark  v.  Clark,  8  Paige  152. 

An  administrator  is  not  precluded  from 
purchasing  the  real  estate  of  his  intestate 
upon  a  foreclosure  sale,  and  from  holding 
the  same  in  his  own  right.  Matter  of  Mon- 
roe, 60  State  Rep.  102;  142  N.  Y.  484, 
rev'g  43  State  Rep.  969. 

Even  if  the  administrator,  as  an  individ- 
ual, is  liable  to  account  for  the  moneys  al- 
leged to  have  been  realized  by  him  upon 
the  purchase  of  real  property  of  the  estate, 
a  court  of  equity  is  alone  competent  to  try 
the  issues  and  render  a  decree  binding  upon 
all  the  parties.     lb. 

An  executor  by  virtue  of  his  office  be- 
comes a  trustee  for  the  devisees  and  cred- 
itors, when  it  is  ascertained  that  the  per- 
sonal property  is  insufficient  to  pay  the 
testator's  debts;  and  in  such  case  he  will 
not  be  permitted  to  sell  the  real  estate  of 
testator,  under  a  judgment  held  by  him,  and 
become  himself  the  purchaser.  Rogers  v. 
Rogers,  3  Wend.  503,  affi'g  Hopk.  515. 

An  executor  cannot  be  permitted  to  buy 
up   claims   against  creditors   of  the  estate 
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for  the  purpose  of  using  them  as  a  set-off, 
nor  can  he  set  off  a  debt  due  him  personally 
against  a  claim  on  the  estate.  Mead  v. 
Merritt,  2  Paige  402;  Dudley  v.  Griswold, 
2  Bradf.  24,  Bradford,  Surr. 

An  executor  who  compounds  or  buys  in 
debts  at  less  than  their  face,  cannot  take 
the  benefit  to  himself.  Van  Home  ▼. 
Fonda,  5  Johns.  Ch.  388. 

Where  an  executor  takes  a  mortgage  in 
his  own  name  from  his  co-executor  for 
moneys  received  by  the  latter  as  executor, 
he  takes  such  security  merely  as  trustee 
for  those  interested  in  the  estate.  Law- 
rence v.  Lawrence,  3  Barb.  Ch.  71. 

An  executor  or  trustee  who  agrees  to  pur- 
chase or  take  the  trust  property  at  a  valua- 
tion from  his  co-executor  or  trustee,  will 
be  liable  for  the  profits,  if  any  there  be. 
Case  v.  Abeel,  1  Paige  393. 

An  executor  with  his  own  money  paid 
the  balance  due  upon  a  mortgage  upon  his 
testator's  land  and  took  an  assignment  of 
it  in  his  individual  name.  Held,  that  he 
became  the  legal  owner  of  the  mortgage 
as  assignee,  and  the  Hen  of  the  mortgage  re- 
mained valid  and  effectual  until  he  was  re- 
paid the  amount  of  his  advances  with 
interest.  Yeddo  v.  Whitney,  17  Week  Dig. 
120. 

One  of  the  daughters  became  dissatisfied 
with  a  security  given  to  her  on  the  division, 
and  the  executors  purchased   it  back  with 


funds  of  the  estate.  Held,  that  such  par- 
chase  was  unwarranted,  and  was  made  at 
their  own  risk  and  they  were  liable  for  any 
loss  thereon.  Matter  of  Herriek,  32  State 
Rep.  1032;  12  X.  Y.  Supp.  106,  Adlington, 
8urr. 

An  administrator  cannot  purchase  for  his 
own  benefit  a  distributee's  share  of  the  es- 
tate. In  re  Randall's  Estate,  29  X.  Y. 
Supp.  1019. 

Miscellaneous  powers.  —  The  executor 
of  a  deceased  partner  may  insist  upon  a 
sale  of  the  stock  of  the  partnership  on  hand. 
Evans  v.  Evans,  9  Paige  178. 

The  consent  of  heirs,  some  of  whom  are 
minors,  will  not  authorize  a  payment  to 
their  prejudice.  Scott  v.  Monell,  1  Redf. 
431,  Daly,  Act'g  Surr. 

An  executor  who  ignored  a  judgment,  and 
used  the  assets  of  the  estate  in  payment  of 
himself  and  others  for  claims  of  inferior 
right,  was  held  liable  to  attachment.  Wood- 
head's  Estate,  1  Tuck.  92. 

Where  one  bound  himself,  his  administra- 
tors and  executors,  by  agreement  to  main- 
tain another  for  life,  his  executors  were  not 
allowed  to  control  the  place  of  residence. 
Loomis  v.  Loom  is,  35  Barb.  624. 

An  administrator  should  not  collect  from 
a  savings  bank  money  deposited  by  the  in* 
testate  as  trustee  for  another.  Boone  v. 
Citizens'  Savings  Bank,  21  Hun  235,  rev'd 
on  another  point,  4  N.  Y.  83. 


Duties  of  Executors  and  Administrators. 


It  is  the  plain  duty  of  executors  to  strain 
earnestly  to  act  in  all  matters  in  harmony 
for  the  good  of  the  estate,  but  one  is  not 
required  to  submit  to  the  dictation  of  the 
other,  or  to  subordinate  to  the  other  his 
own  honest  conception  of  a  proper  line  of 
policy  and  official  duty.  Estate  of  Dela- 
plaine,  18  State  Rep.  985,  Ransom,  Surr. 

Where  a  will  creates  a  trust  in  a  specified 
sum  for  the  benefit  of  an  incompetent  son 
the  income  of  which  is  to  be  applied  for  his 
care  and  maintenance,  a  deposit  of  that 
sum  par  value  in  bonds  of  a  traction  com- 
pany of  a  market  value  of  77  is  not  a  proper 
compliance  with  the  directions  of  the  will. 
Matter  of  Sandrock,  49  Misc.  371;  99  N. 
Y.  Supp.  497. 

When  a  testator  bequeaths  a  sum  of 
money  to  his  wife  for  her  support  with  pow- 
er to  use  the  principal  and  dispose  of  the 
remainder  after  her  death,  his  personal  rep- 
resentatives upon  turning  over  such  sum 
to  the  widow  part  with  title  and  possession 
thereof,  and  are  discharged  from  all  liability 
and  divested  of  all  power  concerning  it. 
Leggett  v.  Stevens,  185  X.  Y.  70;  77  X.  E. 
874. 

It  is  the  duty  of  the  executor  to  collect 
the  assets,  preserve  the  same  from  waste  and 
to  pay  the  debts  and  legacies,  while  with  a 
trustee  it  is  his  duty  to  invest  and  manage 
the  particular  fund*  or  trust  estate  in  ac- 
cordance with  the  directions  contained  in 
the  instrument  creating  the  trust  and  the 
law  governing  such  estate;  there  is  in  case 
of  a  bequest  for  life  with  remainder  over  no 
other  trust  committed  to  the  executors  than 


the  law  creates  and  vests  in  them;  they  are 
charged  with  a  duty  to  the  remaindermen 
as  well  as  the  life  tenant  and  cannot  turn 
over  the  corpus  of  the  property  to  the  latter 
without  security.  Matter  of  Burr,  48  Misc. 
56;   96  X.  Y.  Supp.  225. 

The  executrix  had  received  in  the  life 
time  of  her  husband,  the  testator,  a  gift  of 
a  bond  and  mortgage,  and  with  his  con* 
sent  foreclosed,  obtaining  the  decree  and 
procuring  the  sale  to  be  made  after  his 
death.  Held,  in  the  absence  of  bad  faith, 
or  proved  inadequacy  of  the  price  obtained, 
that  the  sale  was  no  violation  of  her  duty 
as  executrix.  Matter  of  James,  78  Hun 
121;   28  X.  Y.  Supp.  992. 

Executors  and  administrators  are  not  re- 
quired to  sell  non- perishable  property,  un- 
less the  will  so  requires,  or  it  be  necessary 
to  pay  debts  or  legacies,  and  they  should 
not  on  their  final  accounting  be  charged 
with  interest  on  property  not  sold.  Matter 
of  Million,  74  Hun  358 ;  26  X.  Y.  Supp.  683. 

What  is  a  reasonable  time  within  which 
to  carry  out  the  provisions  of  a  will  for 
the  conversion  of  real  property  into  per- 
sonalty, no  time  being  fixed  by  the  will, 
must  depend  on  the  circumstances  of  each 
case.  Matter  of  Fargo,  20  Misc.  137;  45 
X.  Y.  Supp.  732,  Surr.  Ct 

Where  a  bequest  is  made  of  the  use  of  all 
the  testator  dies  possessed  of,  to  a  legatee 
for  life,  the  remainder  to  be  delivered  aft- 
er her  death  to  others,  it  is  the  duty  of 
the  executors  to  secure  to  such  legatee,  the 
use  and  enjoyment  during  her  life,  and  at 
the  same  time  to   preserve  the   corpus    of 
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the  estate,  and  this  is  to  be  done  when  the 
balk  of  the  estate  is   a  promissory  note, 
by  realizing  on  the  note,  and  investing  the 
proceeds  in  permanent  securities,  paying  the 
income  to  the  life  legatee,  or  by  turning  over 
to  her  the  estate,  and  taking  from  her  such 
security   as   would   insure   its   preservation 
for  the  remaindermen.    Matter  of  Campbell, 
21  Misc.  133;  47  N.  Y.  Supp.  20,  Surr.  Ct. 
An  executor  should  keep  an   account  of 
the  money  received  and  expended  in  a  book 
kept  for  that  purpose,  and  the  books  should 
be  kept  in  such  a  manner  that  persons  in- 
terested can  inspect  them  at  any  time  if 
they  desire  to  know  its  standing  or  condi- 
tion.   On   an  accounting  an   executor   will 
not  be  allowed  for  his  own  time  or  for  the 
expense  of  counsel  more  than  would  be  rea- 
sonable for  the  time  and  labor  spent  in  es- 
tablishing an  account  made  out  in  the  man- 
ner   which    the    law    requires.     Matter    of 
Woodard,  13  State  Rep.  161,  Kennedy,  Surr. 
An  administrator  should  adopt  the  same 
business  rules  in  dealing  with  his  attorney 
that  individuals  do  in  their  private  affairs. 
Matter  of  Dunn,  8  State  Hep.   766,  Teller 
Surr. 

The  duty  of  having  an  appraisal  and  in- 
ventory made  of  a  testator's  estate  rests 
not  on  the  adult  legatees,  but  on  the  exec- 
utors. Mills  v.  Smith,  10  N.  Y.  Supp.  854. 
Where  intestate  has  for  a  long  time  been 
insolvent,  and  to  the  knowledge  of  the  ad- 
ministrator had  a  few  years  before  his 
death  conveyed  a  valuable  leasehold  estate 
through  a  third  person  to  his  wife,  it  is 
the  duty  of  the  administrator  to  take  pro- 
ceedings to  recover  the  property,  and  where 
he  fails  to  do  so  he  is  chargeable  with 
neglect  of  duty.  Matter  of  Johnston,  30 
State  Rep.  505;  Matter  of  Hart,  60  Hun 
516. 

An  executor,  having  notice  that  there  is 
a  debt  due  the  estate,  is  bound  to  active 
diligence  for  its  collection;  he  may  not  wait 
for  a  request  from  the  distributees.  In  case 
the  debt  is  lost  through  his  negligence  he 
becomes  liable  as  for  a  devastavit.  Harring- 
ton v.  Keteltas,  02  N.  Y.  40;  16  Week.  Dig. 
404. 

It  seems,  that  if  the  case  is  one  of  such 
doubt,  that  an  indemnity  is  proper,  he  must 
at  least  ask  for  it;  and  at  any  rate  he  takes 
the  risk  of  showing  that  the  debt  was  not 
lost  through  his  negligence.     lb. 

Executors  are  not  bound  to  prosecute 
without  indemnity  as  to  costs  a  doubtful 
claim  at  the  request  of  parties  having  only 
a  contingent  interest  in  the  estate.  Hep- 
burn v.  Hepburn,  2  Bradf.  74,  Bradford, 
Surr. 

The  administrator  of  an  assignee  of  per- 
sonalty in  trust,  is  not  bound  to  superin- 
tend the  trust  property.  Bowman  v. 
Rainetaux,  Hoffman  150.  See  Banks  v. 
Wilkes,  3  Sand.  Ch.  00;  Bunn  v.  Vaughan, 
1  Abb.  Ct  of  App.  Dec.  253. 

As  to  the  duties  of  executors  in  regard 
to  a  partnership  in  which  decedent  was  in- 
terested, see  Walkenshaw  v.  Perzel,  4  Rob. 
426;    32   How.  233,  Robertson,  J. 
Where  an  executor  was  charged  with  the 


control  of  a  sum  of  money,  bequeathed  to 
several  legatees,  until  they  should  severally 
attain  majority,  and  was  directed  to  pro- 
vide for  their  support  and  maintenance  out 
of  the  avails  of  the  estate,  it  was  held,  that 
the  executor  was  invested  with  the  same 
duties,  rights,  and  privileges  which  devolve 
by  law  upon  a  general  guardian.  Fonda  v. 
Penfield,  56  Barb.  503. 

Where  testator  gave  to  his  wife  and  niece 
all  his  estate,  and  directed  his  executors 
to  convert  the  same  into  cash  and  invest 
one  half  for  each  of  the  legatees,  and  give 
each  so  much  of  the  interest  arising  there- 
from  as  should  be  necessary  and  proper  for 
their  support  and  directed  that  if  the  in- 
terest was  not  sufficient,  a  portion  of  the 
principal  should  be  applied  for  that  pur- 
pose, with  a  limitation  over  in  case  either 
should  die  without  heirs, — Held,  that  it  was 
the  duty  of  the  executors  to  sell  the  real 
and  personal  estate,  and  invest  the  pro- 
ceeds, one-half  for  the  benefit  of  each  as 
trustees,  and  as  trustees  receive  the  interest 
and  pay  it  to  the  persons  entitled.  Bundy 
v.  Bundy,  38  N.  Y.  410,  affi'g  47  Barb.  135. 
The  widow  being  joined  as  executrix,  should 
not  act  in  investing  the  share  for  her  own 
benefit.    lb. 

Where  a  will  directs  executors  to  convert 
the  whole  estate,  real  and  personal,  into 
money  as  soon  after  his  death  as  they  shall 
deem  best,  the  surrogate  has  no  power  to  or- 
der a  sale  of  the  realty.  As  to  the  person- 
alty, the  executors  should  have  deemed  it 
best  to  sell  as  soon  as  it  could  conveniently 
be  done.  If  they  do  not  they  will  be  charged 
with  the  consequent  loss.  Campbell  v. 
Purdy,  5  Redf.  434,  Coffin,  Surr. 

Where  an  executor  took  possession  of  the 
evidences  of  an  indebtedness  which  had  been 
specifically  bequeathed  to  a  legatee,  a  minor, 
and  took  notes  from  the  debtor  therefor, 
which  he  held  for  fourteen  years  and  until 
after  the  debtor  became  insolvent,  and  the 
same  were  never  collected, — Held,  that  it 
was  the  duty  of  the  executor  after  the  lapse 
of  a  year  to  procure  the  appointment  of  a 
guardian  for  plaintiff  and  deliver  the  note 
to  him ;  that  by  the  course  he  pursued  he 
made  himself  a  trustee,  and  it  was  his  duty 
to  use  efforts  to  collect  the  note  in  his  own 
name  or  that  of  plaintiff,  and  was  liable  for 
a  failure  to  do  so.  Davis  v.  Crandall,  101 
N.  Y.  311;  1  State  Rep.  64,  affi'g  17  Week. 
Dig.  364. 

It  seems  it  is  the  duty  of  the  executors 
in  case  of  a  fraudulent  conveyance  of  dece- 
dent, if  there  are  not  assets  sufficient  to 
pay  the  debts,  to  reclaim  the  land  for  the 
benefit  of  all  the  creditors,  and  no  one  cred- 
itor can  appropriate  it  for  his  own  benefit. 
Lichtenberg  v.  Herdtf elder,  103  N.  Y.  302, 
affi'g  33  Hun  57. 

Executors  and  administrators  before  ap- 
propriating assets  to  the  payment  of  leg- 
acies must  see  that  there  is  no  tax  upon 
the  estate  entitled  to  priority.  McManon 
v.  Sullivan,  14  Abb.  N.  C.  405,  Lawrence, 
J.;  McMahon  v.  Jones,  Id.  406;  67  How. 
113,  Lawrence,  J.,  affi'g  1  How.  N.  S.  270. 

Where  one  contracts  to  build  upon  land 
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owned  by  him  a  house  for  another  by  a 
certain  time  and  dies  before  that  time,  his 
executors  are  bound  to  perform  the  con- 
tract. If  the  land  descends  to  heirs  the 
covenant  remains  in  force,  and  if  the  execu- 
tor cannot  compel  the  heirs  to  permit  the 
building-  he  is  liable  for  the  damages,  if  he 
have  assets  from  which  to  pay  them.  Cham- 
berlain v.  Dunlop,  126  N.  Y.  45. 

It  seems,  that  where  a  party  has  entered 
into  a  contract  to  purchase  real  estate  and 
dies  before  it  is  conveyed  to  him  and  be- 
fore he  has  paid  for  it,  his  heir  or  devisee 
is  entitled  to  have  his  executor  pay  for  it 
out  of  the  personal  estate.     lb. 

Where  both  a  specific  trust  fund  and  leg- 
acies are  to  be  provided  for  and  paid  out 
of  the  proceeds  of  land  directed  to  be  sold 
for  such  purpose,  the  fact  that  the  sale 
was  postponed  beyond  one  year  in  order  to 
realize  better  prices  for  the  benefit  of  the 
legatees  would  not  be  a  legal  excuse  for  de- 
lay in  setting  apart  such  trust  fund.  Fos- 
ter v.  Wetmore,  37  State  Rep.  667. 

Where  a  testator  bequeaths  his  executors 
a  certain  sum  for  trust  purposes,  "to  be 
taken  out  of  ...  .  personal  estate/'  the  ex- 
ecutors are  not  bound  to  set  it  apart  in 
money.     Mills  v.  Smith,  19  N.  Y.  Supp.  854. 

An  administrator  of  an  estate,  who  nego- 
tiates the  sale  of  a  farm  which  belonged  to 
his  intestate,  and  which  is  conveyed  by  a 
deed  signed  by  the  children  of  the  intes- 
tate, the  purchase  price  of  which  is  received 
by  the  administrator,  and  is  deposited  by 
him  in  a  bank  which  subsequently  fails,  is 
liable  for  the  money  lost  through  the  fail- 
ure of  the  bank.  It  is  the  duty  of  the  ad- 
ministrator, in  such  a  case,  to  at  once  pay 
over  the  money  to  the  parties  entitled  there- 
to, and  in  receiving  and  depositing  such 
money  he  does  not  act  within  the  rule  that 
a  trustee  or  public  officer,  who  deposits 
money  in  a  bank  of  good  standing,  without 
negligence  on  his  part,  will  not  be  liable 
if  the  bank  fails.  Harlow  v.  Mills,  58  Hun 
391. 

Duty  to  assert  statute  of  limitations. 
— An  executor  or  administrator  is  bound 
to  set  up  the  bar  of  the  statute  of  limita- 
tions, and  has  no  authority  to  allow  a  claim 
so  barred.  As  against  an  estate,  therefore, 
a  debt  barred  by  the  statute  is  to  be  re- 
garded as  no  debt.  Butler  v.  Johnson,  111 
N.  Y.  204,  affi'g  41  Hun  206;  Matter  of 
Hill,  26  State  Rep.  290;  2  Connol.  25,  Ran- 
som, Suit.;  Burnett  v.  Noble,  5  Redf.  69, 
Calvin,  Suit.;  Pitkin  v.  Wilcox,  20  Civ. 
Proc.  27. 

Quaere,  whether  an  executor  can,  by  stipu- 
lation, waive  the  defense  of  the  statute  of 
limitations  existing  against  a  claim  created 
by  the  decedent  in  his  lifetime.  I>ryer  v. 
Brown,  52  Hun  321;  23  State  Rep.  695. 

An  executor  cannot  by  making  payment 
on  a  claim  barred  by  statute  revive  it  so  as 
to  bind  the  estate.  Matter  of  Dunn,  5  Dem. 
124,  Coleman,  Surr. 

One  of  several  administrators  may,  by 
payment  upon  an  obligation  of  his  intes- 
tate, before  the  statute  of  limitations  has 
run,  take  the  obligation  out  of  the  opera- 


tion of  the  statute,  but  it  seems  otherwise 
if  the  statute  has  run.  Heath  v.  Grenell, 
61  Barb.  190.  See  Bloodgood  v.  Bruen,  8 
N.  Y.  362,  rev'g  4  Sand.  427. 

The  acknowledgment,  by  an  executor  or 
administrator,  of  a  debt  of  the  decedent, 
is  not  sufficient  to  bind  real  estate  or  af- 
fect the  right  of  the  heir  to  plead  the  stat- 
ute.   Mooers  v.  White,  6  Johns.  Ch.  360. 

Notwithstanding  many  expressions  in  the 
cases  to  the  effect  that  a  debt  admitted  by 
the  administrator  becomes  "an  established 
and  undisputed  debt  against  the  estate"  the 
law  never  designed  to  give  such  power  to 
the  administrator.  Matter  of  Strickland,  22 
State  Rep.  901,  Spring,  Surr. 

An  administrator  can.  before  he  has  dis- 
tributed the  assets,  make  admissions  as  to 
the  validity  of  claims,  which  bind  him  and 
the  estate.  Wright  v.  Beirae,  2  Dem.  539, 
Coleman,  Surr. 

An  executor  holds  the  estate  of  his  testa- 
tor in  trust  for  his  creditors  and  benefi- 
ciaries, and  after  a  claim  presented  as  ex- 
isting has  in  any  manner  been  discharged 
or  barred  by  law  as  an  obligation,  no  act 
of  his  can  renew  or  restore  it  against  the 
estate,  to  the  prejudice  of  persons  interested. 
Flynn  v.  Diefendorf,  51  Hun  194;  21  State 
Rep.  563. 

Any  person  interested  in  a  decedent's  es- 
tate as  creditor  or  next  of  kin,  is  entitled 
to  object  to  a  claim,  on  the  ground  that  it 
is  barred  by  the  statute  of  limitations,  even 
without  the  administrator's  co-operation  and 
against  his  wishes.  Estate  of  Kendrick,  7 
Civ.  Proc.  273;  15  Abb.  N.  C.  189,  Rollins, 
Surr.,  affi'd  107  N.  Y.  104;  11  State  Rep. 
346. 

Next  of  kin  have  a  right  to  insist  that 
an  administrator  shall  interpose  every  legal 
defense  to  an  alleged  claim  against  the  es- 
tate. Cotter  v.  Quinlan,  2  Dem.  29,  Spring, 
Surr. 

Duty  as  to  Investments. — Where  exec- 
utors lend  money  on  real  estate  they  must 
use  care  as  to  title,  and  ascertain  that  the 
value  is  such  as  will  in  all  probability 
be  an  adequate  security  for  repayment.  The 
criterion  of  value  is  the  estimate  of  men 
of  ordinary  prudence,  who  would  deem  it 
safe  to  make  a  like  loan  with  their  own 
money.    Bogart  v.  Van  Velsor,  4  Edw.  718, 

An  executor  who  makes  loans  on  second 
mortgages  without  due  diligence  or  inquir- 
ing as  to  the  value  above  the  first  mort- 
gage, becomes  liable.  Savage  v.  Gould,  60 
How.  217. 

Where  executors  have  lent  upon  a  third 
mortgage,  supposing  it  to  be  a  first,  and 
under  advice  of  counsel  they  paid  off  the 
prior  loans  and  took  one  mortgage  for  the 
amount  of  the  three,  they  are  liable  for 
any  loss,  as  their  original  loan  was  an  im- 
proper one.  Lacey  v.  Davis,  4  Redf.  402, 
Livingston,  Surr. 

if  the  will  directs  investment  to  be  made 
upon  a  specified  sort  of  security,  and  the 
executor  finds  none  of  the  kind  offering,  he 
is  not  bound  to  seek  the  instructions  of  the 
court,  but  will  be  held  to  have  performed 
his  duly,  if  in  good  faith  and  sound  discre- 
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tion  he  adopts  such  investments  as  a  prudent 
and  intelligent  man  would  do,  managing  his 
own  affairs,  not  in  reference  to  large  gains, 
but  the  safety  of  the  principal  and  the  prob- 
able income.  Lansing  v.  Lansing,  1  Abb.  N. 
S.  280;  45  Barb.  182;  31  How.  55.  See  King 
v.  Talbot.  40  X.  Y.  76. 

Executors  holding  a  lease  with  covenant 
for  renewal,  should  renew  or  sell  the  right 
if  the  covenant  is  valuable,  and  if  they  neg- 
lect so  to  do,  are  answerable  for  its  value. 
Fisher  v.  Fisher,  1  Bradf.  335,  Bradford, 
Suit. 

Executors  have  no  right  to  invest  in  the 
stock  of  a  corporation,  even  where,  be- 
cause of  an  increase  of  the  capital  of  a 
corporation  in  which  testator  held  stock, 
they  availed  themselves  of  the  right  given 
to  stockholders  to  subscribe  for  a  pro  rata 
proportion  of  the  increase.  Lacey  v.  Davis, 
Where  a  clause  in  the  will  directs  that 
the  executor  shall  invest  the  funds  that 
may  come  to  his  hands,  "in  such  suitable 
manner  as  may  be  for  the  best  interests 
of  my  estate,  to  be  determined  by  my  said 
executor,"  it  was  held,  that  the  ordinary 
power  of  executors  in  selecting  investments 
for  estate  funds  was  not  in  the  least  en- 
larged. Estate  of  Cant,  3  State  Rep.  230; 
5  Dem.  269,  Rollins,  Surr. 

Upon    an    accounting   by    executors    and 
testamentary  trustees,  it  appeared  that,  of 
a  fund  in  their  hands  to  provide  for  cer- 
tain  trusts    under   testator's    will,    $18,000 
consisted  of  the  bonds  of  certain  citv  horse- 
railroad  companies,  bearing  seven  per  cent, 
interest,  and  mainly  secured  by  a  mortgage 
upon  their  tracks,  including  right  of  way, 
the  larger  portion  of  which  bonds  had  been 
held  bv  testator  at  the  time  of  his  death, 
eleven  years  since.     During  this  period  the 
bonds  had  increased  in  value,  and  a  major- 
ity of  the  persons  interested  had  signed  a 
written   request   to    the   trustees   to   retain 
them   as    investments.     Objection,    however, 
having  been  made  by  other  parties,  it  was 
held,  that  the  bonds  were  not  such  securi- 
ties as  would  justify  the  trustees  in  hold- 
ing them,  or  protect  them  in  case  of  loss; 
that,  in  view  of  the  request  mentioned,  the 
court  would  not  direct  their  conversion,  ex- 
cept as  to  the  persons  not  joined  in  such 
request;    and    that,    to    the    extent   of    the 
shares  of  those  persons,  such  trustees  should 
be  directed  to  convert,  and  invest  the  pro- 
ceeds in  such  permanent  securities  as  are 
recognized  by  law  as  proper  ones  in  which 
to  invest  trust  funds.     Judd  v.  Warner,  2 
Dem.  104,  Bergen,  Surr. 

Except  under  special  circumstances  an 
executor  has  no  right  to  risk,  upon  mere 
personal  security,  funds  that  his  testator 
has  entrusted  to  his  management,  and  an 
investment  upon  such  security  constitutes 
*  breach  of  trust,  for  which  the  executor  is 
personally  chargeable.  Estate  of  Cant; 
Lefever  v.  Hasbrouck,  2  Dem.  567,  Parker, 
Surr. 

It  is  an  improper  and  insecure  dispo- 
sition of  moneys  by  any  one  acting  fox  an- 
other, either  as  agent,  trustee,  or  in  a  fidu- 
ciary capacity,  to  invest  it  upon  the  bond 


of  an  irresponsible  obligor,  secured  by  a 
mortgage  upon  property  already  incum- 
bered, with  knowledge  that  the  party  whose 
money  is  invested  would  not  be  able  to  pro- 
tect such  an  investment  of  her  money  in 
the  event  of  the  foreclosure  of  the  prior 
mortgage.  King  v.  MacKellar,  109  N.  Y. 
215;   14  State  Rep.  838. 

The  employment  of  the  trust  fund  by 
an  administrator  or  other  trustee  for  his 
individual  benefit,  or  as  loans  to  persons 
engaged  in  and  to  be  used  in  business,  is 
illegal  and  constitutes  a  devastavit,  and  the 
funds  may  be  reclaimed  by  the  trustee  or 
the  beneficiaries  of  the  trust  from  any  one 
receiving  them  with  knowledge  of  their 
cnaracter.  Deobold  v.  Oppermann,  111  N. 
Y.  531. 

On  final  accounting  of  an  administrator, 
it  appeared  that  he  had  lent  money  of  the 
estate  upon  unimproved  land  and  upon  sec- 
ond mortgages,  and  also  to  himself  directly, 
and  to  a  firm  of  which  he  was  a  member, 
causing  serious  loss  to  the  estate.  There 
were  indications  that  several  of  the  loans 
were  beneficial  to  the  administrator.  He 
testified  that  decedent's  widow  was  flighty, 
and  had  been  in  the  asylum;  that  decedent's 
daughter,  who  was  entitled  to  the  remainder 
of  the  estate,  requested  him  to  put  the 
money,  as  it  came  in,  in  her  name;  and  also 
assented  to  his  taking  second  mortgages. 
The  daughter  contradicted  this  testimony. 
Held,  that  the  evidence  warranted  a  finding 
against  the  administrator,  as  his  acts  were 
illegal  even  if  authorized  by  the  daughter. 
Re  Stephens'  Estate,  2  N.  Y.  Supp.  36.  See 
113  N.  Y.  547;  23  State  Rep.  647. 

An  executor  may  be  required  to  deposit 
funds  with  a  trust  company,  so  that  they 
may  earn  interest  while  the  estate  is  being 
settled,  but  he  is  not  bound  to  make  tempor- 
ary investments.  Lockhart  v.  Public  Ad- 
ministrator, 4  Bradf.  21,  Bradford,  Surr. 

It  seems,  that,  as  a  general  rule,  invest- 
ments by  executors  or  testamentary  trustees 
of  the  funds  in  their  hands,  which  take 
those  funds  beyond  the  jurisdiction  of  the 
court,  will  not  be  sustained,  and  the  trustee 
who  so  invests  does  so  at  the  peril  of  being 
h?ld  responsible  for  the  safety  of  the  invest- 
ments. This  rule,  however,  is  not  so  rigid 
as  to  admit  of  no  possible  exceptions,  al- 
though the  case  must  be  very  rare  and  the 
circumstances  very  unusual  and  peculiar  to 
make  it  an  exception.  Ormiston  v.  Olcott, 
84  N.  Y.  339,  rev'g  22  Hun  270. 

The  rule  relates  only  to  voluntary  invest- 
ments by  the  trustee,  and  does  not  govern 
a  case  where,  by  act  of  the  testator,  a  for- 
eign investment  has  been  made,  or  where, 
without  the  fault  of  the  trustees,  the  as- 
sets have  been  transmuted  into  a  debt  which 
can  only  be  secured  and  saved  by  taking  a 
foreign  security.     lb. 

Where  the  assets  of  an  estate  had  all 
passed  into  the  possession  of  one  of  two 
executors  and  trustees,  and  upon  his  death 
the  surviving  executor  found  that  the  de- 
ceased had  mingled  the  assets  with  his  own, 
and  had  partly  converted  them  to  his  own 
use  and  partly  lost  them  by  unsafe  invest- 
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ments,  and,  as  the  best  possible  arrange- 
ment to  secure  the  fund*  the  survivor  took 
from  the  estate  of  the  deceased  a  bond  se- 
cured by  mortgage  on  real  estate  in  Ohio, 
which  was  guaranteed  by  the  widow,  who 
was  sole  legatee  and  at  the  time  solvent, 
and  also  took  further  collaterals  for  greater 
safetv.  the  securities  being  at  that  time  per- 
fectly good,— Held,  that  it  was  the  right  and 
the  duty  of  the  survivor  to  accept  the  se- 
curities:  and  that  he  could  not  be  made  per- 
sonally liable  for  so  doing.     lb. 

Also,  held,  that  while  it  was  the  duty  of 
the  surviving  executor  to  foreclose  the  mort- 
gage in  case  of  non-payment,  he  was  en- 
titled to  exercise  the  reasonable  discretion 
of  an  ordinarily  prudent  man  as  to  the  time 
and  occasion.     lb. 

Although  ordinarily  executors  who  have 
acted  in  good  faith  are  not  chargeable  with 
interest  upon  arrears  of  annuities,  yet, 
where  they  have  betrayed  their  trust  in  in- 
vesting the  fund,  the  income  of  which  was 
given  to  the  legatee,  they  will  be  charged 
with  interest  thereon.  Blauvelt  v.  De  Noy- 
elles,  25  Hun  590. 

It  is  no  part  of  an  executor's  duty  to 
resort  to  devices  to  evade  the  lawful  assess- 
ment and  taxation  of  the  estate;  and  if  in 
so  doing  he  incurs  liabilities  or  borrows 
money  to  buy  securities  exempt  from  taxa- 
tion, and  such  action  results  in  a  loss,  he 
will  be  compelled  to  make  good  such  loss, 
however  clearly  it  may  be  shown  that  he 
intended  to  benefit  the  estate.  Wheelwright 
v.  Rhoades,  28  Hun  57;  11  Abb.  N.  C.  383. 

An  executor,  in  order  to  evade  the  im- 
position   of    a   tax    upon    the   estate,    bor- 


rowed moneys  upon  its  credit  and  hooght 
securities  exempt  from  assessment.  The 
transaction  resulted  in  a  small  profit  for  the 
estate,  besides  enabling  it  to  escape  taxation 
for  a  considerable  amount.  Upon  the  ac- 
counting by  the  executors  it  was  sought  to 
charge  them  personally  with  the  interest 
paid  by  them  upon  the  money  so  borrowed. 
Held,  that  this  could  not  be  done;  that  the 
estate  could  not  take  the  profits  of  the  trans- 
action without  adopting  the  incidents  that 
attend  its  realization.  Held,  further,  that 
the  interest  so  paid  should  be  charged  upon 
;  the  income  and  not  upon  the  principal  of  the 
estate.     lb. 

An  executor  who  mismanages  the  estate 
or  puts  the  assets  in  jeopardy  by  actual  or 
impending  insolvency,  will  be  restrained 
from  further  action  as  such,  and  the  fund 
will  be  withdrawn  from  his  hands.  Elmen- 
dorf  v.  Lansing,  4  Johns.  Ch.  562. 

But  he  should  be  allowed  to  account  in 
the  ordinary  way  for  moneys  collected  by 
him  as  one  of  several  co-executors.     lb. 

A  testator  chose  as  his  executors  his 
brother  and  a  business  associate.  A  few 
years  after  testator's  death  the  executors 
made  a  loan,  secured  by  mortgage,  to  the 
then  surrogate,  who  had  been  testator's  legal 
adviser  and  confidential  friend.  The  loan 
was  of  money  already  in  the  hands  of  the 
surrogate,  and  was  secured,  and  interest  was 
paid  thereon  for  several  years.  No  loss  oc- 
curred from  any  other  of  many  investments 
made  by  the  executors.  Held,  that  they  were 
not  liable  for  a  loss  resulting  from  making 
this  loan.  Re  Butler's  Estate,  9  N.  Y.  Supp. 
642 ;  1  Connol.  58,  Weiant,  Surr. 


Powers  and  Duties  of  Executors  and  Administrators  as  Affected  by  the 

Nature  of  the  Property. 


An  administrator  as  such  has  no  author- 
ity or  control  over  the  real  estate  of  his 
intestate,  and  assumes  no  obligations  in  ref- 
erence to  it,  and  owes  no  duty  to  the  heirs, 
and  is  not  precluded  from  purchasing  such 
real  estate  at  a  foreclosure  sale.  Matter  of 
Monroe,  142  N.  Y.  484. 

Even  though  the  law  directs  the  executors 
to  make  repairs  to  real  property,  an  action 
at  law  against  them,  as  such,  cannot  be  main- 
tained for  the  recovery  of  the  value  of  such 
repairs.     O'Brien  v.  Jackson,  167  N.  Y.  31; 

60  N.  E.  238. 

An  action  for  injury  to  real  property, 
which  was  owned  by  an  intestate,  committed 
after  his  death,  cannot  be  brought  by  his 
administratrix.  Reilly  v.  Erie  R.  R;  Co., 
63  App.  Div.  415;   71  N.  Y.  Supp.  551. 

Rent  accruing  after  the  testator's  death 
goes  to  the  heirs,  and  not  to  the  administra- 
tor. Priester  v.  Hohloch,  70  App.  Div.  256; 
75  N.  Y.  Supp.  405. 

From  what  fund  debts  paid —Personal 
property  is  the  primary  fund  f or  the  pay- 
ment of  the  debts  of  the  estate.  MKay  v. 
Green,  3  Johns.  Ch.  56;  Rogers  v.  Rogers, 
3  Wend.  503,  affi'g  1  Paige  188 ;  Hawley v. 
James,  5  Paige  318,  modfd  16  Wend.  61; 
Hoes  v.  Van  Hosen,  1  N.  Y.  120;  see  1  Barb. 
Ch.  379. 


The  personal  estate  of  a  testator  is  the 
primary  fund  for  the  payment  of  general 
legacies ;  and  it  is  the  only  fund,  unless  ex- 
press direction  or  a  clear  intent  otherwise 
is  found  in  or  may  be  gathered  from  the 
will  in  connection  with  the  surrounding 
circumstances.  Bevan  v.  Cooper,  72  N.  \. 
317,  rev'g  7  Hun  117. 

The  order  of  marshalling  assets  as  a  gen- 
eral thing  is,  1st,  the  personal  estate;  2d, 
land  descended;  3d,  land  devised.  Living- 
ston v.  Newldrk,  3  Johns.  Ch.  312. 

Land  undisposed  of  by  will  is  as  between 
heirs  and  devisees  primarily  liable  for  the 
payment  of  the  testator's  debts.  Graham 
v.  Dickinson,  3  Barb.  Ch.  169 ;  Livingston  v. 
Livingston,  3  Johns.  Ch.  148. 

The  executor  takes  possession  of  the  grow- 
ing crop,  as  he  does  of  all  other  personal 
property.  But  he  takes  possession  only  for 
the  purpose  of  administration  according  to 
law.  He  may  sell  it,  if  necessary,  for  the 
payment  of  debts  and  legacies.  But  when 
the  land,  upon  which  the  crop  is  growing, 
has  been  devised  in  such  a  form  as  to  con- 
vey it  to  the  devisee,  then  the  crop  is  to  be 
put  upon  the  footing  of  a  chattel  specifically 
bequeathed;  and  it  cannot  be  sold  for  the 
payment  of  general  legacies,  and  can  be  sold 
for  the  payment  of  debts  only  after  the  other 
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assets,  not  specifically  bequeathed,  hare 
been  applied.  It  can  no  more  be  taken  for 
the  payment  of  general  legacies  than  other 
personal  property  specifically  bequeathed. 
Stall  v.  Wilbur,  77  N.  Y.  158. 

A  note  against  an  estate  although  secured 
by  a  mortgage  in  another  State  is  properly 
paid  by  the  administrator  here,  but  the 
mortgage  should  be  satisfied.  Hart's  Es- 
tate, 1  Tuck.  133,  Tucker,  Surr. 

Mortgages  can  only  be  paid  out  of  the 
personalty  where  there  is  an  express  provi- 
sion or  necessary  implication  in  the  will. 
Waldron  v.  Waldron,  4  Bradf.  114,  Brad- 
ford. Surr. 

Where  real  and  personal  property  are 
mingled,  and  disposed  of  in  the  same  way, 
the  personalty  may  be  applied  to  the  pay- 
ment of  a  mortgage  on  the  realty,  if  that 
be  a  safe  investment  and  necessary  for  the 
preservation  of  the  property.  Hepburn  v. 
Hepburn,  2  Bradf.  74,  Bradford,  Surr. 

The  unpaid  purchase-money  of  land  under 
contract  which  is  devised  for  life  with  re- 
mainder in  fee,  is  a  debt  to  be  paid  out  of 
personal  assets.  Cogswell  v.  Cogswell,  2 
Edw.  231.  The  tenant  for  life  cannot  re- 
quire the  application  of  the  residuary  per- 
sonal estate  to  improvements  on  the  land, 
lb. 

An  heir  or  devisee  can  compel  the  exec- 
utors to  pay  out  of  the  assets  the  unpaid 
purchase-money  of  land  inherited  by  him, 
unless  it  is  secured  by  a  mortgage  on  the 
land.    Lamport  v.  Beeman,  34  Barb.  239. 

Land  contracted  for,  but  not  conveyed, 
nor  purchase-money  paid,  is  in  equity  con- 
sidered as  real  estate,  and  belongs  to  the 
heirs.  The  unpaid  purchase-money  is  to  be 
paid  out  of  the  personalty.  Johnson  v.  Cor- 
bett,  11  Paige  265. 

Where  a  mortgage  has  been  set  apart 
pursuant  to  will  for  the  benefit  of  a  legatee 
the  executors  have  no  right,  on  default  of 
the  mortgagor  in  paying  interest,  to  pay 
it  from  the  general  fund,  nor  may  they  sup- 
ply therefrom  any  loss  of  principal.  Free- 
man v.  Freeman,  4  Rodf.  211,  Calvin,  Surr. 

Costs  recovered  against  an  executor  can- 
not be  paid  as  a  part  of  the  debt,  from 
moneys  arising  out  of  the  sale  of  the  testa- 
tor's realty  to  pay  creditors.  Estate  of  Fox, 
14  Week.  Dig.  330. 

Testator  directed  his*  executors  to  pay, 
out  of  the  residue  of  his  personal  es- 
tate, "the  mortgages  now  being  existing  liens 
upon  ....  two  dwelling-houses  (describing 
them),  to  the  end  that  said  dwelling-houses 
may  be  free  and  discharged  from  mortgage 
Mens,  as  soon  as  practicable  after  my  de- 
cease"; and  further  gave  his  real  property, 
and  the  residue  of  his  personal  property,  to 
the  executors,  in  trust  "to  pay  over  the 
entire  net  annual  rents  of  said  real  estate, 
after  payment  of  all  taxes,  assessments,  in- 
surance, and  repairs  of  and  upon  said  real 
estate,  and  the  interest"  of  the  personal 
property,  to  his  wife,  for  the  maintenance 
and  education  of  his  minor  children,  with 
remainder  over.  The  mortgages  fell  due  aft- 
er the  death  of  the  testator.  A  referee  re- 
ported that  the  interest  on  the  mortgages, 


accruing  after  testator's  death,  had  been 
improperly  charged  to  the  corpus  of  the  per- 
sonalty. Held,  that  the  will  contained  an 
"express  direction,"  within  the  meaning  of 
1  R.  S.  749,  §  4,  requiring  the  mortgages  to 
be  satisfied,  both  as  to  principal  and  inter- 
est, out  of  the  personal  property.  Alexander 
v.  Powell,  3  Dem.  152,  Rollins,  Surr. 

Where  an  administratrix  died  after  filing 
an  inventory,  but  before  filing  an  account, 
leaving  a  will,  held,  that  the  parties  inter- 
ested in  the  estate  of  the  intestate  had  no 
claim  as  owners  of  its  assets,  unless  they 
could  trace  specific  property  or  its  proceeds, 
but  became  mere  creditors  of  the  estate  of 
the  administratrix.  In  taking  their  share 
of  the  latter  from  the  executor  they  may  be 
held  to  have  received  their  distributive  share 
of  the  intestate's  estate,  and  they  were 
barred  by  the  legal  distribution  by  the  ex- 
ecutor.    Matter  of  O'Brien,  45  Hun  284. 

Where,  upon  the  accounting  of  an  admin- 
istrator, objection  was  made  to  certain  pay- 
ments by  him  to  the  mother  of  his  intestate 
and  on  her  account,  such  intestate  at  the 
time  of  her  death  being  an  infant,  and  the 
unds  from  which  these  payments  were  made, 
being  the  proceeds  of  the  sale  of  the  infant's 
lands, — Held,  that  such  proceeds  are  to  be 
deemed  and  treated  as  real  property  and  to 
descend  to  the  heirs-at-law;  that  the  mother 
was  entitled  to  a  life  interest  in  the  real 
estate  of  the  infant,  and  the  payments  to  her 
were  valid ;  that  at  least  the  petitioner  could 
not  be  made  to  account  for  the  funds  as 
administrator,  they  being  impressed  with  the 
character  of  realty.  In  re  Woodworth,  3 
State  Rep.  227;  5  Dem.  156,  Spring,  Surr. 

Decedent  died  intestate  and  insolvent, 
domiciled  in  New  Jersey,  and  leaving  per- 
sonal property  in  that  State  and  also  in 
the  county  of  New  York.  No  administra- 
tion was  granted  in  New  Jersey,  but  the 
widow,  soon  after  the  death,  collected  the 
assets  there,  brought  them  into  New  York 
county,  and  procured  here  letters  of  admin- 
istration of  the  estate.  Two  creditors,  of 
whom  one  had  recovered  a  judgment  in  this 
State  against  decedent  in  his  lifetime,  and 
the  other  was  decedent's  medical  attendant 
in  his  last  illness,  who  had  recovered  a 
judgment  here  for  the  amount  of  his  bill, 
against  the  administratrix,  filed  petitions 
for  the  payment  of  their  respective  claims. 
By  the  New  Jersey  statute  "the  physician's 
bill,  during  the  last  sickness,"  is  accorded 
priority  over  the  claims  of  ordinary  credit- 
ors. Held,  that  the  entire  amount  of  the 
New  Jersey  assets,  less  their  ratable  con- 
tribution to  the  expenses  of  administration, 
should  be  applied  to  the  discharge  of  the 
physician's  claim  in  preference  to  that  of 
the  judgment-creditor  of  decedent.  Harden - 
berg  v.  Manning,  4  Dem.  437 ;  1  State  Rep. 
308,  Rollins,  Surr. 

Where  the  mortgagor  who  owned  the 
premises  has  died,  plaintiff  is  entitled  to 
nave  the  deficiency  paid  from  the  mort- 
gagor's personal  estate,  and  so  much  as  is 
caused  by  the  mortgagor's  omission  to  pay 
taxes  is  a  preferred  debt.  Mitchell  v. 
Bowne,  63  How.  1,  Van  Vorst,  J. 
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Taxes,  repairs,  etc.— Reasonable  repairs 
and  improvements,  enhancing  the  value  of 
the  property,  may  be  made  by  an  executor 
upon  a  leasehold  estate,  occupied  by  the  leg- 
atees as  a  residence.  Ames  v.  Downing,  1 
Bradf.  321;  8  N.  Y.  Leg.  Obs.  317,  Bradford, 
Suit. 

Taxes  due  at  decedent's  death  should  be 
paid  from  the  personalty;  taxes  accruing 
subsequently  are  chargeable  on  the  land. 
Griswold  v.  Griswold,  4  Bradf.  216,  Brad- 
ford, Suxr. 

And  the  duty  to  do  this  is  not  removed 
by  a  sale  in  judicial  proceedings  where 
the  purchaser  took  the  property  subject  to 
taxes.  Smith  v.  Cornell,  111  N.  Y.  554;  20 
State  Rep.  116,  rev'g  51  N.  Y.  Supr.  354. 

Executors,  etc.,  have  no  authority  to  pay 
taxes  on  real  estate  assessed  subsequently  to 
the  decedent's  death,  nor  to  pay  mortgages. 
Wilcox  v.  Smith,  26  Barb.  316;  Matter  of 
Benedict,  15  State  Rep.  746,  Ransom,  Suit. 

Where  the  income  of  the  whole  estate 
was  given  to  the  widow  and  son  of  testator, 
with  remainder  over,  it  was  held,  that  all 
ordinary  taxes,  assessments,  interest  on  in- 
cumbrances, and  charges  for  repairs  should 
be  paid  out  of  the  income.  Hepburn  v.  Hep- 
burn, 2  Bradf.  74,  Bradford,  Surr. 

Temporary  repairs  and  ordinary  taxes  are 
usually  chargeable  to  the  life  tenant.  As- 
sessments are  either  chargeable  wholly  to 
the  interest  of  the  remaindermen  or  are  ap- 
portionable  according  to  their  respective  in- 
terests. Funeral  expenses  are  not  charge- 
able to  the  life  tenant.  Freeman  v.  Free- 
man, 4  Redf.  211,  Calvin,  Surr. 

An  assessment,  after  confirmation,  though 
a  lien  on  real  estate,  is  also  a  personal  debt 
of  the  owner,  either  with  or  without  a  de- 
mand for  its  payment.  Such  a  demand  is 
only  a  prerequisite  to  the  validity  of  any 
sale  for  non-payment,  or  to  the  commence- 
ment of  an  action  for  its  recovery.  An  ex- 
ecutor is  therefore  authorized  to  pay  as- 
sessments which  were  confirmed  and  became 
a  lien  at  or  before  the  date  of  the  decedent's 
death.  Hone  v.  Lockman,  4  Redf.  61,  Cal- 
vin, Surr. 

Such  an  assessment  not  entitled  to  prefer- 
ence. Seabury  v.  Bowen,  3  Bradf.  207, 
Bradford,  Surr. 

An  assessment  for  the  flagging  of  a  walk 
in  front  of  premises  held  by  a  devisee  for 
life,  is  apportionable  between  the  life  es- 
tate and  remainder;  and  when  such  remain- 
der is  to  the  executor  in  trust,  he  should 
be  allowed  on  accounting  for  his  proportion- 
ate share  thereof,  but  not  for  the  whole. 
Peck  v.  Sherwood,  56  N.  Y.  615. 

Executors  having  a  naked  power  to  sell 
the  real  estate  of  their  testator,  and  not 
authorized  to  make  repairs,  cannot  charge 
the  personal  estate  in  their  hands  with  the 
cost  of  repairs,  although  such  repairs  be 
made  under  a  contract  with  one  of  them,  as 
an  executor.  The  executor  making  the  con- 
tract may  be  personally  liable,  but  not  those 
who  were  not  privy  to  the  contract.  Hopper 
v.  Adee,  3  Duer  235. 

Where  one  takes  a  conveyance  of  land  sub- 


ject to  a  mortgage,  covenanting  to  indemnify 
the  grantor  against  it,  and,  having  paid  part 
of  it,  dies  intestate,  the  land  is  the  primary 
fund  for  payment  of  the  residue,  and  the 
heir  cannot  throw  the  charge  on  the  person- 
alty. Duke  of  Cumberland  v.  Codrington,  3 
Johns.  Ch.  229. 

Payment  of  expenses  of  the  real  property, 
on  the  order  of  the  heir,  who  is  also  one  of 
the  next  of  kin,  is  a  payment  to  such  per- 
son as  one  of  the  next  of  kin.  Banks  v. 
Taylor,  10  Abb.  199. 

As  to  mortgages  on  real  property  inherited 
or  devised.     See  Real  Property  Law. 

Where  taxes,  due  at  the  testator's  death, 
are  paid  by  a  mortgagee  who  bought  in  un- 
der foreclosure,  by  the  terms  of  which  taxes 
were  to  be  paid  from  the  purchase- money, 
the  duty  of  the  executor  to  pay  taxes  is 
gone.  Leviness  v.  Cassebeer,  3  Redf.  491, 
Coffin.  Surr.  See  Bates  v.  Underbill,  3 
Redf.  365,  Coffin,  Surr. 

An  executor  has  no  authority  to  credit 
in  his  accounts  items  not  constituting  a 
legal  charge  against  the  fund  in  his  hands. 
Credits,  therefore,  for  payment  of  taxes  not 
a  lien  on  property  of  the  testator  at  the 
time  of  his  death,  or  on  property  not  owned 
by  the  testator,  and  credits  for  payments 
made  by  the  executor,  by  request  of  heirs, 
and  for  which  the  estate  was  not  liable, 
are  improper  and  may  not  be  allowed  upon 
settlement  of  the  executor's  account.  Mat- 
ter of  Selleck,  111  N.  Y.  284. 

In  January,  1883,  one  S.  died  seized  of 
certain  real  estate  which  by  his  will  he 
devised  to  his  executor  in  trust  for  certain 
uses  and  purposes.  This  trust  was,  in  an 
action  brought  by  plaint  iff,  his  only  child, 
in  November,  1883,  adjudged  invalid  and 
the  lands  were  held  to  descend  to  plaintiff 
as  the  testator's  sole  heir-at-law.  At  the 
time  of  the  testator's  death  the  taxes  on 
these  lands  for  several  years  were  unpaid, 
and  in  May,  1883.  a  sale  was  had  for  the 
unpaid  taxes  of  1879.  Immediately  after 
obtaining  the  decree  setting  aside  the  trust, 
plaintiff  brought  an  action  to  compel  de- 
fendant, as  executor,  to  pay  from  the  per- 
sonal property  in  his  hands  the  taxes 
remaining  unpaid  and  to  redeem  the  lands 
from  the  tax  sale.  The  executor  set  up  as 
a  defense  that  plaintiff  had  purchased  the 
lands  at  a  sale  in  October,  1883,  under  a 
decree  in  an  action  brought  by  the  widow 
against  the  executor,  in  his  capacity  as 
trustee,  for  the  recovery  of  her  dower  to 
which  plaintiff  was  not  a  party,  which  sale 
and  the  conveyance  thereunder  were  made 
subject  to  the  unpaid  taxes  and  the  sale  for 
taxes.  It  appeared  that  the  testator's  per- 
sonal estate  was  sufficient  to  discharge  the 
tax  liens,  and  no  claims  had  been  pre- 
sented to  the  executor  pursuant  to  his  no- 
tice of  a  character  entitled  to  a  preference 
over  the  taxes  imposed  and  unpaid  before 
the  testator's  death.  Held,  that  the  taxes 
were  the  personal  debts  of  the  testator  and 
the  executor  was  not  released,  by  plaintiff's 
purchase  in  the  dower  action  and  acceptance 
of  the  deed,  from  the  obligation  imposed 
upon  him  by  statute  to  pay  the  same.     Smith 
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t.  Cornell,  111  N.  Y.  664,  rev*g  61  N.  Y. 
Supr.  364. 

Where  executors  allow  taxes  on  several 
parcels  of  the  real  estate  and  also  assess- 
ments for  repaying  in  front  of  the  same, 
which  by  statute  are  made  preferred  debts, 
to  remain  unpaid  when  they  have  in  hand 
funds  of  the  estate  sufficient  for  the  pur- 
pose, they  will  not  be  allowed  credit  for 
interest  paid  on  said  taxes  and  assessments. 
Estate  of  Quin,  22  State  Rep.  338 ;  1  Con- 
nol.  381,  Hansom,  Sun*. 

Where  an  executor,  with  the  assent  of  the 
devisees,  has  managed  the  estate,  paying 
taxes  and  insurance,  and  paying  off  mort- 
gages when  necessary,  he  is  entitled  to  an 
allowance  for  expenses  incurred  in  repre- 
senting the  estate  in  proceedings  to  condemn 
land  belonging  thereto.  In  re  Bolton,  14  N. 
Y.  Supp.  347. 

Powers  over  real  estate. — If  adminis- 
trators apply  the  personal  estate  to  the  sat- 
isfaction of  debts  chargeable  upon  the  real 
estate,  they  must  account  as  if  such  payment 
had  not  been  made,  and  must  look  to  the 
real  estate  for  their  remedy.  Johnson  v. 
Corbett  11  Paige  266. 

An  administrator  has  nothing  to  do  with 
real  estate  of  the  intestate.  Hillman  v. 
Stephens,  16  N.  Y.  278;  Breevort  v.  M^ 
Jimsey,  1  Edw.  661;  Griffith  v.  Beecher,  10 
Barb.  432. 

In  case  of  a  covenant  in  a  lease  to  pay 
the  value  of  improvements,  to  be  appraised 
by  the  parties,  "their  heirs,  executors,  ad- 
ministrators or  assigns,"  in  the  absence  of 
nomination  by  the  other  parties  in  interest, 
the  administrators  may  appoint  appraisers. 
Renwick  v.  Renwick,  1  Bradf.  234,  Bradford, 
Surr. 

A  power  given  to  the  executors  to  sell 
real  property  vests  in  the  acting  executor. 
Davoue  v.  Fanning,  2  Johns.  Ch.  262;  Og- 
den  v.  Smith,  2  Paige  196;  Conover  v.  Hoff- 
man. 1  Bosw.  214;  Dominick.  v.  Michael,  4 
Sand.  374;  Roseboom  v.  Mosher,  2  Den.  61; 
Sharp  v.  Pratt,  15  Wend.  610;  Niles  v. 
Stevens,  4  Den.  399;  Taylor  v.  Morris,  1  N. 
Y.  341.  So  a  power  to  execute  conveyances. 
Bunner  v.  Storm,  1  Sand.  Ch.  357. 

As  to  when  one  takes  as  executor,  and 
when  by  force  of  the  will,  see  Helm  v.  Mil- 
ler, 17  Johns.  296. 

Power  to  sell  lands,  conferred  upon  exec- 
utors by  their  individual  names,  or  to  ex- 
ecutors "hereinafter  named,"  is  joint,  and 
the  executors  take  by  force  of  the  will,  and 
not  of  the  probate.  See  Dominick  v.  Mi- 
chael. 

A  power  to  sell  and  dispose  of  real  estate, 
was,  in  a  peculiar  case,  held,  to  sanction 
a  decree  authorizing  executors  to  lease  for 
twenty-one  years.  Hedges  v.  Riker,  5  Johns. 
Ch.  163. 

If  the  will  directs  sale  of  lands  in  an- 
other State,  the  executor  may  convey.  In  so 
doing,  he  acts  as  the  devisee  of  a  power, 
not  under  authority  conferred  by  the  sur- 
rogate.   Newton  v.  Bronson,  13  N.  Y.  587. 

Land  bought  in  by  executors  on  fore- 
closure of  a  mortgage  belonging  to  the  es- 
tate is  to  be  treated  as  personalty,  and  to 


be  accounted  for  as  such;  and  whether  the 
deed  is  taken  in  the  names  of  the  executors 
as  such  or  in  their  individual  names,  the 
legal  title  is  in  them,  and  they  may  sell 
the  same,  although  no  power  of  sale  is  con- 
tained in  the  will;  the  beneficiaries  under 
the  will  take  no  direct  interest  in  the  prop- 
erty, and  while  they  may  require  the  execu- 
tors to  account  therefor,  they  cannot  dis- 
pute the  title  of  a  purchaser  from  the 
executors.    Lockman  v.  Reilly,  95  N.  Y.  64. 

A  direction  in  a  will  that  income,-  rent, 
etc.,  be  paid  by  the  executors  to  a  benefi- 
ciary, gives  them  power  to  collect.  If  a 
will  manifests  an  intention  that  the  exec- 
utors should  collect  the  rents,  etc.,  of  real 
property,  thus  constituting  them  trustees 
to  receive  and  pay  over  the  income,  they 
take  by  implication  an  estate  in  the  lands 
and  have  power  to  let  them.  Embury  v. 
Sheldon,  2  Abb.  N.  C.  404,  Ct  of  App. 

This  estate  or  interest,  however,  lasts  only 
so  long  as  the  purposes  of  the  trust  require. 
Betts  v.  Betts,  4  Abb.  N.  C.  317,  Van  Vorst, 
J. 

A  special  power  to  sell  must  be  exercised 
in  the  manner  prescribed.  If  the  will  di- 
rects sale  by  auction  to  pay  off  legacies  as 
they  become  due,  and  the  executor  sells  at 
private  sale  before  they  become  due,  the 
sale  is  void.     Pendleton  v.  Fay,  2  Paige  202. 

An  executor  or  other  trustee,  empow- 
ered to  sell  lands  in  his  discretion,  cannot 
authorize  an  agent  to  contract  for  their 
sale.  The  power  is  a  personal  trust  which 
cannot  be  delegated;  and  a  contract  by  an 
agent  is  void.  But  where  such  contract 
has  been  made  bv  an  agent,  the  principal 
may  render  it  valid  by  ratifying  it  with  full 
knowledge  of  all  the  facts.  In  ratifying  it 
he  exercises  the  personal  qualities  essential 
to  the  due  execution  of  the  trust.  Newton 
v.  Bronson. 

An  unauthorized  sale  of  real  estate  by 
executors  is  void.  Barker  v.  Crosby,  32 
Barb.  184. 

Legal  and  equitable  assets. — When  a 
surrogate  decrees  distribution  among  credit- 
ors, if  any  creditor  has  security  for  hi  a 
debt  upon  another  fund  which  is  primarily 
liable  for  the  payment,  he  should  compel 
the  creditor  to  exhaust  such  remedy,  and 
only  come  in  against  the  estate  for  the  de- 
ficiency. And  if  it  is  necessary  that  he 
make  distribution  before  such  deficiency 
can  be  ascertained,  he  should  direct  that 
funds  be  retained  to  meet  the  same.  Hal- 
sey  v.  Reed,  9  Paige  446. 

Assets  may  be  partly  legal  and  partly 
equitable,  and  equity  will  discriminate  in 
distributing  them,  following  the  rule  of  the 
law  as  to  legal  assets,  but  directing  the 
equitable  assets  to  be  applied  among  all 
the  creditors,  pro  rata,  without  preference. 
Moses  v.  Murgatroyd,  1  Johns.  Ch.  119; 
Thompson  v.  Brown,  4  Id.  619. 

Where  there  are  both  legal  and  equitable 
assets,  and  a  creditor,  having  preference  as 
to  legal  assets,  has  been  partially  paid  out 
of  such  assets,  he  cannot  receive  any  share 
of  the  equitable  assets,  until  the  other  cred- 
itors have  received  sufficient  to  place  them 
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on  an  equality  with  him,  and  then  all  will 
be  paid  ratably  out  of  the  remaining  assets. 
Wilder  v.  Keeler,  3  Paige  167.  See  Eg- 
berts v.  Wood,  Id.  517. 

A  power  of  sale  given  to  executors,  if, 
in  their  judgment,  it  be  for  the  benefit  of 


the  estate,  mar  be  executed  by  a  surviving 
executor,  and  the  judgment  of  the  excutor 
as  to  its  advisability  is  conclusive  so  far 
as  the  title  conferred  upon  the  purchaser  is 
concerned.  Carroll  v.  Cbnley,  31  State  Rep. 
716. 


Liabilities  of  Executory  jot  Administrators. 


The  executor  with  a  power  of  sale  con- 
veyed real  estate,  taking  in  part  payment 
a  purchase  money  mortgage,  and  on  default 
foreclosed,  and  bought  in  the  property,  tak- 
ing title  in  his  own  name,  and  subsequently 
mortgaged  the  property  to  secure  funds  to 
pay  taxes  on  the  estate  in  his  charge,  he 
having  no  funds  for  the  purpose.  Held,  that 
his  successor  as  executor  and  trustee,  or  the 
heirs  could  defend  against  the  foreclosure 
of  the  mortgage,  since  assuming  that  there 
had  been  a  conversion  into  personalty  by 
the  sale  it  remained  personalty,  and  the  ex- 
ecutor was  accountable  to  the  estate  for 
taking  a  mortgage  instead  of  the  money,  and 
for  his  subsequent  conduct.  Tonkers  Sav- 
ings Bank  v.  Kinsley,  78  Hun  186;  28  N.  T. 
Supp.  925. 

An  administrator  with  the  will  annexed 
is  not  liable  for  the  devastavit  of  his  pred- 
ecessor, the  executor.  Matter  of  Lamb,  10 
Misc.  638;  32  N.  Y.  Supp.  225,  Surr.  Ct 

Ordinarily  in  any  litigation  by  or  against 
executors  or  administrators  where  they  em- 
ploy counsel  or  stenographers  they  are  per- 
sonally liable,  notwithstanding  the  litigation 
is  for  the  benefit  of  the  estate  and  is  prose- 
cuted or  defended  in  their  representative  ca- 
pacity. This  is  so  because  they  have  no 
power  to  bind  the  estate  by  any  affirmative 
contract  which  they  may  make  with  respect 
to  it.  Bottome  v.  Neeley,  124  App.  Div. 
600;  109  N.  Y.  Supp.  120. 

A  person  may,  however,  bargain  not  to 
hold  the  administrator  or  executor  person- 
ally and  to  look  to  the  estate  only,  or  to 
such  allowances  as  may  be  made  in  the  ac- 
tion or  proceeding  for  his  compensation, 
lb. 

Administrators  who  receive  notice  of  a 
tax  duly  imposed  according  to  law  upon  the 
property  of  an  estate  in  their  hands  or  un- 
der their  control,  are  personally  liable 
though  they  have  distributed  the  estate  be- 
fore it  became  subject  to  the  tax.  City  of 
New  York  v.  Goss,  124  App.  Div.  680;  109 
N.  Y.  Supp.  151. 

The  estate  is  not  liable  on  a  bond  to  qual- 
ify an  agent  of  the  executor  as  a  member 
of  a  trade  union  of  which  the  testator  was 
not  a  member  and  is  not  liable  to  the  surety 
on  such  bond,  though  the  executor  may  be 
personally  liable.  Farrellv  v.  Schaettler, 
121  App.  Div.  678;  106  N.  Y.  Supp.  445. 

An  action  will  lie  in  behalf  of  an  executor 
to  determine  the  validity  of  an  alleged  set- 
tlement, where  issues  have  been  raised  on  his 
accounting  before  the  surrogate,  which  the 
latter  has  no  jurisdiction  to  try  and  dispose 
of.  Leask  v.  McCarty,  59  Misc.  565;  112 
N.  Y.  Supp.  405. 

An  executor  named  in  a  last  will  and  tes- 
tament who  has  brought  unsuccessful  pro- 
ceedings  for  the   probate  of  such   will  in 


which  he  was  defeated  upon  the  ground  of 
want  of  testamentary  capacity  may  bring 
an  action  against  the  personal  representa- 
tives of  the  testator  to  recover  expenses  in- 
curred by  him  in  such  proceedings.  Dodd  v. 
Anderson,  112  N.  Y.  Supp.  414. 

Where  the  laws  of  the  State  where  the 
real  property  of  a  decedent  is  situated  limit 
the  liability  of  such  lands  for  debts  to  a 
period  of  one  year,  an  action  will  not  lie 
against  the  executor  personally  who  acquires 
title  to  such  land  after  such  time  on  the 
theory  that  the  purchase  was  a  breach  of 
the  trust  vested  in  the  executor.  Rivarz  v. 
Patterson,  59  Misc.  263;  112  N.  Y.  Supp. 
250. 

A  court  of  equity  deals  only  with  con- 
crete and  substantial  controversies,  and  will 
not  entertain  an  action  by  an  executrix  for 
the  mere  purpose  of  obtaining  advice  as  to 
a  naked  discretionary  power  to  sell  lands 
devised  to  a  life  tenant  with  remainders 
over,  there  being  no  trust,  and  no  contract  of 
sale  having  been  made.  Voshall  v.  Clark, 
123  App.  Div.  136;  108  N.  Y.  Supp.  313. 

While  the  supreme  court  will  not  enter- 
tain jurisdiction  of  an  action  for  an  account- 
ing by  an  executor  if  that  alone  is  involved, 
the  supreme  court  and  surrogate's  court 
have  concurrent  jurisdiction,  and  the  su- 
preme court  will  entertain  jurisdiction  if 
matters  are  involved  of  which  the  surro- 
gate's court  does  not  have  jurisdiction ;  and 
the  rule  is  that  where  two  tribunals  have 
equal  jurisdiction  the  cause  should  be  re- 
tained and  disposed  of  in  the  forum  where 
judicial  action  is  first  sought.  Matter  of 
Farrell,  125  App.  Div.  702;  110  N.  Y.  Supp. 
41. 

On  the  trial  of  an  action  against  an  exec- 
utor to  recover  a  legacy  it  is  error  to  re- 
fuse to  submit  to  the  jury  the  question  of  a 
demand  and  refusal  and  to  charge  that  no 
recovery  could  be  had  if  no  demand  had 
been  made,  Beers  v.  Strong.  128  App.  Div. 
20;  112  N.Y.  Supp.  382. 

It  seems  that  proof  of  the  demand  and 
refusal  made  conditions  precedent  to  recov- 
ery of  a  legacy  from  an  executor  by  §  1819, 
is  not  excused  by  the  fact  that  shortly  after 
probate  the  executor  sent  a  check  for  the 
amount  of  the  legacy  less  the  succession 
tax  and  the  legatee  kept  it  without  present- 
ing to  the  bank  and  payment  was  refused 
by  the  bank  to  her  administrator  after  her 
death.     lb. 

An  action  in  equity  by  the  assignees  of 
heirs  and  next  of  kin  of  a  deceased  person 
to  recover  a  share  in  his  estate  alleged  to 
have  been  received  by  his  administrator 
since  deceased,  and  to  have  come  into  pos- 
session of  the  tatter's  personal  representa- 
tives will  not  be  sustained  where  it  appears 
that  an  adverse  claim  exists  in  the  nature 
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of  an  offset,  but  the  parties  will  be  left  to 
their  remedy  by  an  accounting  under  §  2606. 
Ward  v.  Ward,  57  Misc.  428;  109  N.  Y. 
Supp.  711. 

The  personal  representative  of  a  dis- 
tributee under  a  surrogate's  decree  for  final 
distribution  may  sue  in  the  supreme  court 
to  enforce  payment  thereunder  notwith- 
standing §  1913. — So  held,  on  demurrer  as 
to  the  cause  of  action  and  plaintiff's  right 
to  sue,  Koenig  v.  Wagener,  126  App.  Div. 
772;   111  N.  Y.  Supp.  116. 

An  executor  cannot  bring  an  action  at 
law  against  his  co-executor  to  recover  mon- 
eys claimed  to  have  been  converted.  Peters 
v.  Smith,  60  Misc.  203;  111  N.  Y.  Supp.  842. 
An  administrator  of  a  deceased  husband 
is  not  personally  liable  for  the  funeral  ex- 
penses of  the  latter's  deceased  wife.  Romig 
v.  Sheldon,  124  N.  Y.  Supp.  26. 

When  a  defendant  was  sued  individually 
and  as  executrix  on  her  contract  to  pay 
$1,000  to  procure  a  loan  of  $75,000,  which 
she  signed  as  executrix,  and  her  power  to 
borrow  as  executrix  was  limited  to  a  lesser 
amount,  and  the  jury  found  a  general  ver- 
dict for  the  plaintiff,  an  exception  to  a  direc- 
tion to  find  against  the  defendant  individ- 
ually and  as  executrix  presents  reversible 
error,  inasmuch  as  the  estate  was  not  bound 
by  the  contract  which  she  signed.  MoMa- 
hon  v.  Smith,  136  App.  Div.  839;  121  N.  Y. 
Supp.  736. 

Where  an  executor,  who  was  also  named 
as  testamentary  trustee  of  all  the  decedent's 
property,  within  two  months  after  his  ap- 
pointment as  executor  and  before  the  time 
for  the  presentment  of  claims  against  the 
estate  had  elapsed  or  an  accounting  as  exec- 
utor had  been  made,  misapplied  the  funds 
of  the  estate,  to  the  knowledge  of  the  person 
into  whose  hands  the  funds  were  delivered, — 
Held,  the  cause  of  action  to  recover  the 
funds  vested  in  the  executor's  successor,  as 
executor,  and  not  as  testamentary  trustee. 
Steele  v.  Leopold,  135  App.  Div.  247;  120 
N.  Y.  Supp.  572. 

An  agreement  made  by  executors  in  good 
faith  for  the  speedy  settlement  of  an  estate, 
although  in  excess  of  their  statutory  powers, 
— Held,  nevertheless,  enforceable  against  the 
personal  representatives  of  one  of  the  ex- 
ecutors who  had  acted  thereon  and  obtained 
the  proceeds  of  sale  of  the  assets.  Warren 
v.  Bouvier,  68  Misc.  159;  124  N.  Y.  Supp. 
641. 

An  administratrix  who  sues  in  her  rep- 
resentative capacity  instead  of  individually 
on  a  cause  of  action  accruing  after  her  in- 
testate's death  is  liable  individually  for  costs 
if  defeated,  and  no  order  to  that  effect  is 
necessary.  Lakin  v.  Sutton,  132  App.  Div. 
557;  116  N.  Y.  Supp.  820. 

An  attorney's  claim  for  collecting  an  in- 
demnity from  a  foreign  government  for  the 
death  of  an  intestate  is  against  his  adminis- 
tratrix personally,  and  not  against  the  es- 
tate. Sartorelli  v.  Ezagni,  64  Misc.  115; 
118  N.Y.  Supp.  46. 

Where  an  administratrix  has  compromised 
a  claim  against  her  decedent  for  a  sum  pro- 
portionately larger  as  to  the  face  of  the 


claim  than  the  per  cent,  of  the  proved  debts 
which  the  assets  sufficed  to  pay,  as  shown 
upon  an  accounting,  an  action  will  lie  in  be- 
half of  the  administratrix  against  the  cred- 
itor to  recover  the  excess,  if  she  be  insolvent. 
Woodruff  v.  Claflin  Co.,  133  App.  Div.  874; 
118  N.  Y.  Supp.  48. 

Although  ordinarily  an  action  will  not  lie 
against  a  foreign  executor,  there  are  ex- 
ceptions in  equitable  actions  when  necessary 
to  prevent  failure  of  justice,  and  the  courts 
of  this  State  may  take  jurisdiction  in  a  cred- 
itor's suit  to  reach  a  fund  in  this  State  and 
bring  into  such  action  the  foreign  executors 
of  the  deceased  judgment-debtor,  although 
letters  have  never  been  taken  out  in  this 
State.  Bergmann  v.  Lord,  194  N.  Y.  70; 
86  N.  E.  828. 

In  an  action  brought  by  the  son  of  a  tes- 
tatrix against  the  executrix  of  her  husband 
who  was  her  executor  and  had  since  died, 
to  recover  property  of  the  testatrix  to  which 
the  son  claimed  to  be  entitled  as  remainder- 
man,— Held  that  evidence  that  her  executor 
received  the  proceeds  of  lands  sold  by  her 
in  her  lifetime  and  of  mortgages  and  de- 
posits owned  by  her,  was  insufficient  to  es- 
tablish liability  therefor  on  the  part  of  de- 
fendant Volhard  v.  Volhard,  119  App.  Div. 
266;  104  N.  Y.  Supp.  578. 

A  contract  entered  into  by  an  administra- 
tor to  sell  realty  belonging  to  the  estate  of 
his  intestate  is  of  itself  a  representation  that 
he  has  authority  to  sell  the  property,  and 
he  is  liable  thereon  individually;  if  he  were 
able  to  perform  the  court  could  decree  spe- 
cific performance,  and  when  it  appeared 
upon  the  trial  that  he  was  unable  to  per- 
form the  court  should  award  judgment  in 
favor  of  plaintiff  for  the  down  payment,  to- 
gether with  interest,  the  expense  of  exam- 
ining the  title  and  costs  of  the  action 
according  to  the  equities  of  the  case  as  pre- 
sented by  the  evidence.  Elliot  v.  Asiel,  120 
App.  Div.  829 ;  105  N.  Y.  Supp.  655. 

An  administrator,  on  accepting  letters  of 
administration,  becomes  chargeable  with  an 
indebtedness  due  his  estate  from  a  firm  of 
which  he  is  a  member,  and  the  firm  notes 
and  checks  will  be  regarded  as  so  much 
money  in  his  hands  for  the  usual  purposes 
of  administration.  Matter  of  Ablowich,  118 
App.  Div.  626;  103  N.  Y.  Supp.  699. 

In  an  action  for  services  alleged  to  have 
been  performed  by  plaintiff's  intestate  un- 
der a  contract  of  employment  with  defend- 
ant, a  domestic  corporation,  the  defense  was 
that,  pursuant  to  the  laws  of  the  republic 
of  France,  where  the  intestate  was  domiciled 
at  the  time  of  his  death,  all  his  personal  es- 
tate was  devolved  upon  his  heirs-at-law  to 
the  exclusion  of  all  others,  and  that  they 
alone  were  authorized  to  sue.  Upon  a  de- 
murrer to  the  defense  for  insufficiency  in 
substance, — Held  that  the  administrator  de 
bonis  non  appointed  in  New  York  had  no 
cause  of  action,  the  question  not  being  his 
capacity  to  sue,  but  his  being  the  real  party 
in  interest,  having  the  legal  title  to  the 
cause  of  action.  Homans  v.  New  York  Life 
Ins.  Co.,  55  Misc.  574. 

The  fact  that  a  debtor  of  an  estate  was  in- 
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solvent  and  the  executor  in  consequence  ex- 
onerated from  failure  to  collect  the  claim, 
must  be  established  by  sufficient  proof  upon 
an  accounting,  as  the  presumption  is  that 
such  debtor  was  solvent.  Matter  of  Kemp, 
49  Misc.  396;  100  N.  Y.  Supp.  221. 

Upon  the  accounting  of  an  executor, — 
Held,  upon  a  consideration  of  all  the  cir- 
cumstances, that  his  failure  to  collect  a  note 
not  due  until  some  time  after  testator's 
death  and  accompanied  by  collateral  of  no 
value,  where  he  acted  under  the  advice  of 
counsel  as  to  the  remedy  which  he  might 
pursue,  did  not  authorize  holding  him  re- 
sponsible as  for  a  devastavit.  Matter  of 
Joost,  50  Misc.  78;  100  N.  Y.  Supp.  378. 

An  executor  should  not  be  charged  with 
the  loss  arising  upon  a  promissory  note  held 
by  the  testator  where  his  only  neglect  con- 
sisted in  permitting  it  to  run  after  its 
maturity,  where  the  maker  was  supposed  to 
be  responsible  down  to  the  time  of  his  fail- 
ure and  the  residuary  legatees  have  had  pos- 
session and  control  of  the  note  since  they 
became  of  age,  permitting  it  in  the  mean- 
time to  outlaw  without  offering  to  return  it. 
Matter  of  Krisfeldt,  49  Misc.  26;  97  N.  Y. 
Supp.  877. 

A  surrogate  has  jurisdiction  to  compel  the 
executrix  of  a  deceased  administrator  to  pay 
into  court  all  moneys  held  by  such  admin- 
istrator,, although  the  latter  had  accounted 
and  a  decree  had  been  entered  directing  him 
to  distribute  the  estate  to  the  next  of  kin, 
which  he  had  not  done.  Matter  of  Coll- 
yer,  113  App.  Div.  468;  99  N.  Y.  Supp.  213. 

In  an  action  brought  under  §  232  of  the 
Real  Property  Law,  which  permits  "a  cred- 
itor of  a  deceased  insolvent  debtor  having  a 
claim  or  demand  exceeding  $100  against 
such  deceased/'  to  maintain  an  action  to  set 
aside  a  transfer  made  by  the  decedent  in  his 
lifetime  as  made  in  fraud  of  creditors,  "with- 
out having  first  obtained  a  judgment  on  such 
claim  or  demand ;  but  the  same,  if  disputed, 
may  be  established  on  the  trial,"  the  exist- 
ence of  the  claim  is  to  be  tested  by  no  more 
favorable  standard  than  would  obtain  in  an 
action  brought  to  establish  it  in  the  first 
instance.  Mertens  v.  Mertens,  48  Misc.  235 ; 
96  N.  Y.  Supp.  785. 

The  administrators  of  a  single  estate  are 
jointly  liable  for  their  joint  acts  and  sev- 
erally liable  for  their  own  acts,  and  their 
sureties  are  liable  for  the  joint  acts  of  the 
principals  and  the  individual  defaults  of 
each.  Palmer  v.  Ward,  91  App.  Div.  449; 
86  N.  Y.  Supp.  990. 

Three  executors  qualified,  caused  an  in- 
ventory and  appraisal  of  the  personalty  to 
be  made,  continued  the  investments  in  the 
form  they  had  been  made  by  the  testator, 
and  one  took  possession  of  securities  and 
funds  with  the  consent  of  his  co-executors. — 
Held  that  thev  were  liable  for  his  misappro- 
priation of  the  money  obtained  therefrom. 
Matter  of  Hunt,  88  App.  Div.  52;  84  N.  Y. 
Supp.  790. 

Executors,  who  sell  real  estate,  acting  un- 
der an  express  power  conferred  by  the  will, 
receive  part  payment  on  making  the  con- 
tract, but  are  unable  to  give  a  good  title, 


are  liable  as  executors  for  the  payment  made 
to  them,  but  not  as  such  for  the  expenses 
of  the  purchaser  in  examining  the  title. 
Carideo  v.  Austin,  88  App.  Div.  35;  84  N. 
Y.  Supp.  777. 

Where  one  executor  permitted  another  to 
take  securities  from  a  safe-deposit  box  in 
their  joint  custody  and  to  sell  them  and  de- 
?>osit  the  proceeds  in  a  bank  account  subject 
to  his  single  check  and  joined  in  satisfaction 
of  'mortgages,  the  proceeds  of  which  were 
similarly  deposited, — Held  that  he  was  lia- 
ble for  the  loss  sustained  in  consequence  of 
the  defalcation  of  the  latter.  Matter  of 
Dougherty,  43  Misc.  468;  89  N.  Y.  Supp. 
549. 

An  executor  is  not  made  liable  for  the  mis- 
appropriation of  funds  by  his  co-executor  by 
reason  of  the  fact  that  he  received  the  mon- 
eys in  checks  given  upon  payment  of  a 
mortgage,  indorsed  the  same  and  handed 
them  over  to  his  co-executor,  and  delivered 
the  satisfaction  piece  to  the  mortgagor. 
Matter  of  Johnson,  42  Misc.  651 ;  87  N.  Y. 
Supp.  733. 

Liability  for  the  devastavit  of  a  co-exec- 
utor depends  upon  whether  or  not  the  con- 
duct of  the  executor  whom  it  is  sought  to 
charge  has  been  guided  by  good  faith,  rea- 
sonable judgment  and  an  intention  to  fairly 
and  fully  discharge  his  duty.  Matter  of 
Hoagland,  79  App.  Div.  56;  79  N.  Y.  Supp. 
1080. 

In  order  to  charge  one  of  two  trustees 
with  the  waste  of  his  co-trustee,  it  is  essen- 
tial that  he  should  himself  have  had  actual 
receipt  and  possession  of  the  fund,  and 
where  a  policy  of  insurance  was  payable  to 
the  estate  of  the  deceased  a  check  for  the 
amount  payable  to  the  joint  order  of  the 
administrators  was  indorsed  by  both  and  a 
receipt  for  the  money,  signed  bv  both,  was 
given,  the  money  being  collected  by  the  co- 
administrator and  so  appropriated  by  him 
as  to  result  in  a  total  loss  to  the  estate,  but 
no  part  of  the  fund  was  ever  paid  to  the 
appellant,  nor  did  any  part  of  it  pass 
through  her  hands  except  in  the  matter  oi 
the  indorsement, — Held  that  she  was  not 
chargeable  with  the  loss.  Matter  of  Pro 
vost,  87  App.  Div.  86;  84  N.  Y.  Supp.  29. 

An  executor  who  had  lent  to  himself 
funds  of  the  estate  from  time  to  time,  upon 
his  notes,  of  which  exact  account  had  been 
kept  and  due  payment  made, — Held  to  be 
charged  5  per  cent,  on  such  loans  and  not  6 
per  cent.  Matter  of  Downs,  39  Misc.  621 ; 
80  N.  Y.  Supp.  659. 

Where  a  will  contains  an  imperative 
power  of  sale  to  pay  debts  without  making 
such  debts  a  charge  upon  the  testator's  real 
estate,  the  remedy  of  a  creditor  upon  the 
failure  of  the  executor  to  exercise  the  power 
is  by  an  action  in  equity  to  compel  the  exe- 
cution of  the  power  and  the  payment  of  his 
debt.  Holly  v.  Gibbons,  176  N.  Y.  520, 
rev'g  67  App.  Div.  628. 

In   order    to   determine   whether    defend- 
ants, described  in  the  title  of  the  action  as 
executors,  are  sued  in  their  representative 
character,  the  allegations  of  the  complaint 
and  demand  are  also  to  be  considered,  the 
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use  of  the  word  executors  in  the  title,  with- 
out it  appearing  they  axe  sued  as  such,  be- 
ing merely  descriptio  personae  and  disre- 
garded as  surplusage.  Williamson  v.  Stev- 
ens, 84  App.  Div.  518;  82  N.  Y.  Supp.  1047. 

The  rule  that  executors  are  liable  in  their 
representative  capacity  to  the  true  owner 
for  property  received  by  them  in  such  ca- 
pacity,— applied  in  an  action  in  which  the 
complaint  alleged  the  wrongful  withholding 
of  paintings,  demanded  possession  or  the 
value,  and  the  executor  did  not  assert  any 
individual  right.  Moran  v.  Morrill,  78  App. 
Div.  440;  80  N.  Y.  Supp.  120. 

A  legatee  and  devisee  under  a  will  brought 
an  action  to  compel  the  executors  to  sell 
certain  land  and  to  account  as  executors,  in 
which  some  of  the  defendants  also  asked  for 
a  sale,  and  one  of  them  for  a  construction 
of  the  will,  which  provided  that  the  exec- 
utors should  not  be  "responsible  to  anyone 
for  mistakes  or  errors  of  judgment,  or  other, 
except  for  actual,  malfeasance  in  the  per- 
formance of  their  duties." — Held  that  in  the 
absence  of  such  malfeasance  a  sale  could  not 
be  compelled,  an  accounting  should  be  had  in 
the  surrogate's  court  and  not  in  the  su- 
preme court,  and  that  a  dismissal  of  the 
complaint  was  proper,  since  the  fact  that 
a  defendant  asked  for  a  construction  of  the 
will  did  not  give  the  complaint  vitality. 
Levett  v.  Polhemus,  86  App.  Div.  495. 

An  administrator  with  the  will  annexed 
exercised  an  option  to  renew  a  long  lease  of 
property  of  which  his  decedent  had  been 
lessee  and  owner  of  the  building  thereon, 
the  new  lease  running  to  him  as  adminis- 
trator with  the  will  annexed  of  the  estate. 
—Held  that  an  action  for  rent  was  properly 
brought  against  him  personally,  since  he 
could  not  bind  the  estate  and  create  a  lia- 
bility not  founded  upon  the  contract  or  obli- 
gation; the  legatees  and  persons  interested 
in  the  estate  would  have  no  opportunity  to 
be  heard  in  an  action  at  law  against  him  as 
administrator,  and  he  was  bound  to  justify 
his  action  as  to  them.  Ohisholm  v.  Toplitz, 
82  App.  Div.  346;  82  N.  Y.  Supp.  1081. 

A  creditor  of  a  decedent  seeking  to  com- 
pel the  payment  of  a  fund  to  the  adminis- 
trator for  the  payment  of  debts  of  the  estate, 
the  administrator  having  refused  to  sue 
therefor,  must  rely  upon  title  in  the  ad- 
ministrator or  some  special  property  in  or 
lien  upon  the  fund,  and  if  a  decree  of  the 
surrogate  to  the  effect  that  he  is  not  en- 
titled to  the  fund  remains  unappealed  from 
the  action  brought  by  the  creditor  cannot 
be  maintained.  Beakes  Dairy  Co.  v.  Berns, 
139  App.  Div.  733 ;  124  N.  Y.  Supp.  365. 

Plaintiff  had  a  deposit  account  in  a  bank- 
ing firm,  the  surviving  partner  of  which 
died,  and  the  executor  named  in  his  will  took 
possession  of  the  business  pending  an  appli- 
cation for  probate  of  the  will.  In  the  ab- 
sence of  evidence  of  the  incompetency  or 
insolvency  of  the  executor, — Held  that 
plaintiff  should  seek  relief  in  the  surrogate's 
court  and  could  not  maintain  an  action  in 
the  supreme  court  in  behalf  of  himself  and 
all  other  persons  similarly  situated  to  re- 
strain the  administration  of  the  assets  of 


the  firm  by  the  executor  and  for  the  ap- 
pointment of  a  receiver,  unless  it  were 
shown  that  complete  relief  could  not  be  ob- 
tained in  the  surrogate's  court.  Dickinson 
v.  Powers,  140  App.  Div.  105;  125  N.  Y. 
Supp.  940. 

Executors  who  have  sold  real  estate  under 
a  power  of  sale  are  liable,  as  executors,  for 
breach  of  stipulations  in  the  terms  of  sale 
not  included  in  their  deed,  to  the  effect  that 
no  assessments  are  liens  upon  the  property, 
and  that  the  amount  of  any  liens  should  be 
reserved  out  of  the  purchase-money.  Alex- 
ander v.  Greacen,  36  Misc.  526;  73  N.  Y. 
Supp.  1001. 

Plaintiff  was  one  of  the  next  of  kin  of 
an  intestate  entitled  to  one-tenth  part  of  his 
estate,  and  defendant  was  administrator 
thereof,  and  upon  distribution,  made  under 
an  agreement  of  the  parties  as  to  the 
amount,  retained  $600,  deducted  before  the 
balance  was  agreed  upon,  which  might  be 
required  to  pay  an  inheritance  tax  which, 
in  fact,  was  never  exacted,  and  plaintiff, 
with  the  others  in  interest,  executed  a  re- 
lease in  full  to  the  administrator,  who  was 
afterward  discharged  from  liability  by  the 
surrogate. — Held  that  he  held  the  $600  as 
administrator,  and  plaintiff  was  not  entitled 
to  maintain  an  action  for  her  proportion 
against  him  personally,  though  he  expressly 
promised  to  pay  the  $600  to  the  next  of  kin 
if  not  required  for  the  purpose  for  which  it 
was  retained.  Thompson  v.  Thompson,  70 
App.  Div.  242;  75  N.  Y.  Supp.  401. 

The  executor  having  come  into  possession 
of  a  horse  and  carriage,  with  the  other  ef- 
fects of  the  testator,  sold  them  at  the  end 
of  the  year,  accounting  for  them  as  sold, 
in  a  proceeding  to  which  the  testator's  widow 
was  a  party. — Held  that  she  was  estopped 
from  maintaining  an  action  for  conversion 
against  the  executor,  brought  on  the  ground 
the  chattels  had  been  given  to  her  by  the 
testator  in  nis  lifetime.  Ives  v.  Striker,  69 
App.  Div.  601 ;  75  N.  Y.  Supp.  135. 

The  receipt  by  executors,  who  were  re- 
spectively president  and  treasurer  of  a 
trucking  corporation,  a  large  part  of  the 
shares  of  which  belonged  to  the  estate,  of 
extra  compensation  voted  to  them,  not  larger 
than  had  been  voted  and  paid  in  former 
years,  before  the  death  of  their  testator, — 
Held  not  to  make  them  liable  therefor  to  the 
estate.  Matter  of  Schaefer,  65  App.  Div. 
378;  73  N.  Y.  Supp.  57. 

In  order  to  charge  a  surviving  executor 
with  the  devastavit  of  his  co-executor  it 
must  be  shown  that  the  former  was  negli- 
gent and  knew  of  the  misapplication  of  the 
funds,  or  suffered  the  co-executor  to  receive 
and  waste  the  estate  when  he  had  the  means 
to  prevent  it.  Matter  of  Hunt,  38  Misc. 
613;  78  N.  Y.  Supp.  105. 

An  administrator  continuing  to  conduct 
the  business  of  his  intestate,  converting 
portions  of  the  stock  of  jewelry  and  unset 
precious  stones,  and  managing  it  so  as  to 
secure  control  of  the  business  premises  and 
of  the  business  for  less  than  its  value, — 
Held  chargeable  on  account  of  the  devastavit. 
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Matter  of  Feierabend,  38  Misc  524;  77  N. 
Y.  8upp.  1106. 

A  daughter  and  next  of  kin  of  a  testa- 
tor cannot  maintain  an  action  against  bis 
ancillary  executor  to  recover  moneys  paid 
pursuant  to  an  agreement  upon  allegations 
that  he  was  of  unsound  mind  and  that  the 
will  was  procured  by  undue  influence,  where 
the  right  of  the  plaintiff,  if  any,  is  in  the 
nature  of  personal  property,  and  she  is  con- 
sequently estopped  by  the  decree  of  probate, 
and  furthermore  does  not  show  that  she 
would  be  entitled  to  anything  after  an  ad- 
ministration of  the  estate.  Garvey  v.  Hor- 
gan,  38  Misc.  164;  77  N.  Y.  Supp.  290. 

An  estate  cannot  be  held  liable  for  the 
act  of  the  executrix  in  dispossessing  a  ten- 
ant in  violation  of  a  covenant  of  quiet  en- 
joyment.    Blum  v.  Dabritz,  78  N.  Y.  Supp. 

207. 

Where  a  testator  on  settling  up  and  dis- 
tributing an  estate  retains  a  certain  sum 
with  which  to  pay  a  transfer  tax  upon  an 
agreement  to  pay  the  next  of  kin  their  pro- 
portion thereof  if  no  tax  is  imposed,  he  is 
liable  upon  such  promise  as  his  personal 
obligation,  and  where  no  tax  is  assessed 
may  be  sued  thereon,  and  the  claim  is  not 
discharged  by  the  release  given  to  him  as 
administrator  at  the  time  of  the  settle- 
ment. Thompson  v.  Thompson,  180  N.  Y. 
311;  73  N.  E.  43. 

A  decree  of  the  surrogate  for  costs  ad- 
judged against  an  executor  personally  is  a 
money  judgment,  enforceable  by  execution 
and  not  otherwise.  Matter  of  Feehan,  36 
Misc.  614;  73  N.  Y.  Supp.  1126. 

An  executrix  carrying  on  a  builder's 
business  cannot  bind  the  estate  by  an  un- 
dertaking for  a  penalty  in  case  of  viola- 
tion of  orders  of  an  employers'  association 
but  is  personally  bound  in  such  an  under- 
taking. Farrelly  v.  Schaettler,  143  App. 
Div.  273;   128  N.  Y.  Supp.   157. 

When  the  complaint  in  a  partition  action 
charged  that  an  executor  had  collected  rents 
and  prayed  that  he  account  and  the  proof 
showed  that  he  made  the  collections  for  one 
of  the  parties  who  was  required  to  account 
by  the  judgment  entered,  it  is  error  to  deny 
a  motion  to  dismiss  the  complaint  against 
him  as  executor.  Skidmore  v.  Gueutal,  143 
App.  Div.  407;  128  N.  Y.  Supp.  402. 

An  action  may  be  brought  by  an  executor 
to  establish  the  indebtedness  of  a  co-exec- 
utor to  the  estate,  and  he  may  make  other 
co-executors  who  do  not  join  in  bringing 
the  action,  defendants.  Wallach  v.  Dryfoos, 
140  App.  Div.  438;  125  N.  Y.  Supp.  305. 

Where  the  executrix  acted  in  good  faith 
and  the  amount  of  the  assets  could  be  as- 
certained with  reasonable  certainty,  from 
the  inventory  and  other  evidence, — Held, 
that  on  the  accounting  of  her  executor  in 
her  behalf,  the  severe  remedy  upon  con- 
fusion of  goods  should  not  be  applied. 
Matter  of  Shipman,  82  Hun  108;  31  N.  Y. 
Supp.  571. 

An  executor  who  has  been  discharged 
remains  liable  to  those  in  interest  who  were 
not  cited  upon  his  accounting.  Matter  of 
Lamb,  10  Misc.  638;  32  N.  Y.  Supp.  225. 


An  administrator  who  improvidently  sold 
at  auction  an  undivided  interest  in  a  lease- 
hold estate  for  an  inadequate  consideration 
— Held,  properly  chargeable  with  its  full 
value  on  his  accounting.  Matter  of  John- 
ston, 144  N.  Y.  563. 

Where  the  executor  kept  the  funds  in 
an  interest  bearing  account  in  a  bank,  which 
ceased  to  pay  interest  three  months  before 
be  filed  his  "account,  which  he  did  at  the 
earliest  date  the  law  would  permit, — Held, 
he  should  not  be  charged  with  interest. 
Matter  of  Clark,  16  Misc.  405;  39  N.  Y. 
Supp.  722,  Surr.  Ct. 

Where  an  examination  of  the  facts  dis- 
closed reasonable  grounds  for  considering 
that  legal  action  to  recover  assets,  claimed 
to  belong  to  the  estate  would  have  been 
ineffectual,  and  the  administrator  acted  in 
good  faith,— Held,  that  his  failure  to  take 
such  steps  did  not  render  him  liable  as  for 
a  devastavit.  Matter  of  Hall,  16  Misc  174; 
38  N.  Y.  Supp.  1135,  Surr.  Ct. 

Executors  and  trustees  who  turn  over  an 
annuity  fund  to  a  co-executor  and  trustee 
for  investment  do  not  thereby  discharge 
themselves  from  liability  for  its  loss. 
Thompson  v.  Hicks,  1  App.  Div.  275;  37  N. 
Y.  Supp.  340. 

An  executor  undertaking  to  sell  real  es- 
tate, in  his  representative  capacity,  and  un- 
able to  give  a  clear  title  by  reason  of  ex- 
isting incumbrances  is  personally  liable  to 
the  purchaser.  Oarr  v.  Dooley,  19  Misc. 
563;  43  N.  Y.  Supp.  399,  Tr.  T. 

When  the  personal  representative  of  the 
deceased  has  sufficient  funds  in  his  hands 
he  is  personally  liable  to  pay  funeral  ex- 
penses. Benedict  v.  Ferguson,  15  App.  Div. 
96;  44  N.  Y.  Supp.  307. 

A  co-executrix  who  had  knowledge  of 
every  transaction  of  the  executor  who  had 
the  principal  management  of  the  estate,  or 
opportunity  to  know  how  the  estate  was 
managed, — Held,  equally  chargeable  with 
that  executor  for  illegal  investment.  Mat- 
ter of  Peck,  31  App.  Div.  407;  52  N.  Y. 
Supp.  1028. 

A  covenant  by  executors  of  a  testator, 
not  personally  liable  for  a  mortgage  debt, 
but  on  whose  property  it  was  a  lien,  to  pay 
the  balance  due  in  consideration  of  an  ex- 
tension of  the  time  for  payment,  binds  them 
individually.  Olin  v.  Arendt,  27  Misc.  270; 
58  N.  Y.  &ipp.  429,  Sp.  T. 

Executors  and  testamentary  trustees,  re- 
quired by  the  terms  of  the  will  to  repair 
and  rebuild,  and  contracting  for  rebuilding 
as  executors  and  trustees,  are  liable  under 
the  contract  in  their  representative  capac- 
ity. O'Brien  v-  Jackson,  42  App.  Div.  171; 
58  N.  Y.  Supp.  1044. 

A  note  signed  with  the  affix  "adm'x" 
imposes  a  personal  liability  on  the  maker, 
and  the  fact  that  it  was  given  in  payment 
of  a  claim  against  the  estate  does  not  re- 
lieve her,  when  no  proof  is  given  to  rebut 
the  presumption  that  she  had  assets  of  the 
estate  to  meet  the  claim.  Jenkins  v.  Phil- 
lips, 41  App.  Div.  389 ;  58  N.  Y.  Supp.  788. 

An  estate  is  not  liable  for  fraudulent 
representation  made  by  the  executors,  on  a 
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■ale  of  stock  the  proceeds  of  which  did  not 
pass  to  the  estate*  and  the  executors  are 
chargeable,  if  at  all,  as  individuals.  Guar- 
antee Savings,  Loan  &  Investment  Co.  v. 
Moore,  35  App.  Div.  421;  64  N.  Y.  Supp. 
787. 

An  administratrix  having  no  knowledge 
of  a  misapplication  of  funds  by  her  co- 
administrator, and  not  chargeable  with  neg- 
ligence in  not  discovering  it, — Held,  not 
liable  therefor.  Matter  of  Adams,  51  App. 
Div.  619;  64  N.  Y.  Supp.  591. 

An  executor  is  not  chargeable  with  a 
higher  rate  of  interest  than  a  fund  earned, 
simply  because  he  deposited  it,  in  a  bank 
of  which  he  was  cashier,  stockholder  and 
director,  when  the  rate  received  was  the  cur- 
rent one.  Matter  of  Sudds,  32  Misc.  182; 
66  N.  Y.  Supp.  231,  Surr.  Ct 

An  administrator  who  deposits  the  funds 
of  an  estate  in  a  private  bank  owned  by 
himself,  is  chargeable  with  interest,  just 
as  one  who  mingles  estate's  money  with  his 
own-  Matter  of  Thorp,  31  Misc.  581;  65  N. 
Y.  Supp.  575,  Surr.  Ct. 

The  rule  that  an  agent,  contracting  in 
behalf  of  a  disclosed  principal  by  a  con- 
tract under  seal  is  not  in  the  absence  of 
proof  of  his  authority  to  make  the  contract 
as  agent,  liable  on  the  instrument  indi- 
vidually*, does  not  apply  to  a  lease  signed 
by  a  person  as  executor.  Metropolitan 
Trust  Co.  v.  McDonald,  52  App.  Div.  424; 
65  N.  Y.  Supp.  260. 

The  widow  who  was  co-executor  and 
residuary  legatee,  assumed  the  exclusive 
management  of  the  estate,  paying  the  spe- 
cific bequests,  setting  aside  the  sums  on 
which  the  life  estates  were  to  be  charged, 
and  taking  the  residuary  estate;  and  died 
before  she  could  account  for  the  estates 
set  apart,  in  1889,  and  there  being  then  no 
statute  for  a  voluntary  accounting  by  her 
executor,  he  paid  over  to  the  co-executor  the 
securities  set  apart,  and  the  income. — Held, 
that  the  residuary  estate  was  not  charge- 
able with  the  loss  caused  by  a  subsequent 
embezzlement  by  the  co-executor.  Matter 
of  Smith.  46  App.  Div.  318;  61  N.  Y.  Supp. 
716. 

Two  of  three  executoro  and  testamen- 
tary trustees  sued  their  co-executor,  who 
had  been  a  partner  of  testator,  but  as  an  in- 
dividual and  in  his  representative  capacity, 
the  complaint  alleging  that  a  certain  lease, 
assigned  by  testator  to  defendant  was  part- 
nership property,  that  defendant  carried  on 
the  firm  business  for  his  private  benefit, 
and  demanded  an  accounting,  a  receiver, 
and  injunction. — Held,  that  a  good  cause  of 
action  was  set  forth  against  defendant,  in- 
dividually, and  as  trustee  that  the  nature 
of  the  relief  called  for  a  suit  in  equity,  and 
that  it  was  no  answer  that  one  year  had 
not  elapsed  since  testator's  death.  Simpson 
v.  Simpson,  44  App.  Div.  492;  60  N.  Y. 
Supp.  879. 

An  executor  who  was  not  aware  of  the 
existence  of  a  note  in  favor  of  his  testatrix, 
made  by  the  executor's  attorney, — Held  not 
to  be  charged  with  its  amount,  nor,  the  at- 
torney having  been  guilty  of  other  delin- 


quencies, was  notice  to  him  of  its  existence, 
equivalent  to  notice  to  the  executor.  Mat- 
ter of  Guldenkirch,  35  Misc.  123;  71  N.  Y. 
Supp.  310,  Surr.  Ct. 

Where  the  testator's  widow,  for  whom  no 
provision  was  made  in  the  will,  took  pos- 
session of  the  small  livery  stable  of  her  hus- 
band and  carried  on  the  business  for  the 
support  of  herself  and  her  two  infant  chil- 
dren, and  after  five  years  the  executor  sold 
the  business,  and  paid  the  proceeds  with  the 
consent  of  all  the  parties  in  interest  to  her, 
—Held,  that  eight  years  having  elapsed 
since  this  payment,  legatees  who  were  of 
age  when  the  proceeds  were  distributed, 
and  had  assented  to  the  disposition  made 
of  them,  would  not  be  heard  to  charge  the 
executrix,  named  also  in  the  will,  but  who 
had  been  excluded  from  any  management, 
and  had  received  none  of  the  property,  with 
the  acts  of  the  executor,  the  widow  or  other 
members  of  the  family.  Matter  of  Barrett, 
58  App.  Div.  45;  68  N.  Y.  Supp.  589. 

A  testator  having  invested  in  mortgage 
on  real  estate  in  a  distant  State,  his  ex- 
ecutors foreclosed  for  the  unpaid  interest 
only,  and  not  for  the  principal,  and  refused 
the  offered  payment  of  the  principal,  four 
years  before  it  was  due,  relying  on  the  ad- 
vice of  the  testator's  local  confidential 
agents,  and  of  their  own  counsel. — Held, 
that  they  should  not  be  charged  with  a 
substantial  loss  of  the  principal,  in  conse- 
quence of  a  financial  panic,  nor  with  items 
of  payment  made  to  protect  the  loans. 
Matter  of  Ball,  55  App.  Div.  284 ;  66  N.  Y. 
Supp.  874. 

Failure  to  prosecute  a  claim  against  a 
debtor  of  the  estate  in  failing  circumstances, 
and  settling  another  against  an  insolvent, 
both  on  advice  of  bankers  and  legatees, — 
Held  not  to  make  the  executors  liable. 
Matter  of  Hosford,  62  App.  Div.  626;  71 
N.  Y.  Supp.  163. 

They  are  liable,  however,  for  failure  to 
file  a  claim  by  reason  of  which  a  part  of  the 
demand  was  lost,  and  are  not  entitled  to 
set  it  off  against  a  voluntary  payment  in 
excess  of  a  settlement  effected.     lb. 

The  supreme  court  may  entertain  juris- 
diction of  an  action  brought  by  the  in- 
fant children  of  testator,  not  only  for  an  ac- 
counting by  the  executor,  who,  as  they 
allege  has  taken  no  steps  for  an  accounting, 
and  refuses  to  supply  their  wants  from  the 
estate  on  which  they  are  dependent,  but 
also  aver  that  he  being  also  one  of  the  ex- 
ecutors of  another  estate,  bases  his  refusal 
on  the  ground  that  they  assert  a  claim  in 
its  favor  against  the  estate  of  plaintiff's 
testator,  which  claim  plaintiffs  allege  is 
fraudulent.  Steinway  v.  Von  Bermuth,  59 
App.  Div.  261;  69  N.  Y.  Supp.  1146. 

When  want  of  care  and  diligence  is  shown, 
an  administrator  may  be  held  responsible 
for  the  non-collection  of  a  good  debt. 
Moore's  Estate,  1  Tuck.  41.  See  Ruggles  v. 
Sherman,  14  Johns.  446. 

An  executor  who  has  notice  of  a  debt  due 
the  estate,  but  takes  no  steps  to  collect  it, 
is  liable  as  for  a  devastavit.  Harrington  v. 
Keteltas,  92  N.  Y.  40;   16  Week.  Dig.  494; 
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In  re  Child's  Estate,  26  N.  Y.  Supp.  721, 
Davie,  Suit. 

In  an  action  against  executors  to  recover 
for  negligence  in  not  recovering  money  due 
the  testatrix,  it  appeared  that  the  debtor's 
liability  accrued  in  1868,  and  he  was  pe- 
cuniarily responsible  until  1874.  Testa- 
trix's will  was  proved  in  1870.  Her  exec- 
utor died  in  1876,  and  this  action  was  be- 
gun in  1878. — Held,  that  the  statute  of 
limitations  was  available  to  the  debtor  in 
1874,  and  the  executor  then  became  liable 
to  account  to  the  beneficiaries  for  the 
amount  uncollected,  the  same  as  if  he  had 
actually  received  it:  that  on  his  death  the 
liabilitv  was  transferred  to  his  executors, 
and  existed  when  the  action  was  commenced. 
Harrington  v.  Keteltas. 

N.,  in  his  lifetime,  left  United  States 
bonds  in  the  hands  of  0.  for  safe  keeping, 
who  was  at  the  time  responsible,  of  good 
character,  and  considered  entirely  trust- 
worthy. N.  died  in  1865,  leaving  a  will  by 
which  his  widow  was  appointed  executrix, 
and  W.,  defendant's  testator,  executor.  The 
latter  qualified;  the  former  did  not  until 
after  the  death  of  W.  The  bonds  were  con- 
verted into  other  bonds  which  remained  in 
the  custody  of  O.  until  W.  died  in  1871.  W. 
also  left  securities  of  his  own  in  the  hands 
of  O.  After  the  death  of  W.  the  widow  of 
N.  qualified  as  executrix,  but  no  letters  tes- 
tamentary were  issued  to  her.  Her  attor- 
ney took  charge  of  the  estate;  no  call  was 
made  upon  O.  to  deliver  up  the  bonds; 
after  his  death,  which  occurred  in  1875,  it 
appeared  that  in  1874  he  hypothecated  the 
bonds  as  collateral  for  a  loan  made  to  a  firm 
of  which  he  was  a  member;  said  firm,  in- 
cluding O.,  were  insolvent.  In  an  action  to 
charge  the  estate  of  W.  with  the  amount  of 
the  bonds  so  lost  to  the  estate  of  N., — Held, 
that  there  was  no  negligence  or  want  of 
care  and  vigilance  on  the  part  of  W.  such 
as  would  authorize  a  recovery.  McCabe  v. 
Fowler,  84  N.  Y.  314. 

An  administrator  here  is  bound  to  take 
measures  to  collect  debts  due  the  estate 
from  debtors  residing  in  another  State,  by 
obtaining  letters  there,  and  instituting  pro- 
ceedings by  virtue  thereof.  Schultz  v.  Pul- 
ver,  11  Wend.  361. 

It  is  the  duty  of  an  executor  or  admin- 
istrator of  a  debtor  whose  estate  is  in- 
solvent, to  impeach  a  sale  of  personal  prop- 
erty made  by  the  deceased  with  intent  to 
defraud  creditors.  If  the  executor,  being  in 
collusion  with  the  assignee,  refuse  to  do  so, 
a  creditor  may  by  action  against  both  the 
executor  and  assignee  have  the  assignment 
set  aside  and  the  property  applied  as  as- 
sets.    Bate  v.  Graham,  11*N.  Y.  237. 

If  a  mortgage  made  by  a  deceased  per- 
son be  fraudulent  as  to  his  creditors  it  is 
the  duty  of  his  administrators  to  disaffirm 
it  and  bring  an  action  to  set  it  aside;  and 
for  a  failure  to  do  so  they  may  become  lia- 
ble to  his  creditors  if  any  loss  ensue. 
Gardner  v.  Lansing,  16  Week.  Dig.  27. 

It  makes  no  difference  whether  they  be- 
come actors  in  a  proceeding  to  treat  as  void 
such  transfer,  and  to  recover  the  property 


transferred,  or  whether,  having  obtained 
possession  of  it,  they  resist  an  attempt  by 
the  fraudulent  vendee  to  recover  either  its 
possession  or  its  value.  Bryant  v.  Bryant, 
2  Rob.  612,  Monell,  J. 

In  case  of  a  bequest  of  a  residue  for 
life  with  remainder  over,  although  it  in- 
cludes articles  which  are  consumed  in  the 
using,  it  is  the  duty  of  the  executor  to  sell 
the  whole  and  pay  the  income  only,  to  the 
legatee  for  life.  Covenhoven  v.  Shuler,  2 
Paige  122.  See  Spear  v.  Tinkham,  2  Barb. 
Ch.  211;  Calkins  v.  Calkins,  1  Redf.  337, 
Merwin.  J.  See  also  Clark  v.  Clark,  8 
Paige  152. 

Upon  the  settlement  of  administrators' 
accounts  they  are  to  be  charged  with  the 
amount  of  the  inventory,  all  increase  there- 
on, and  all  personal  property  of  the  deceased 
which  may  be  proved  to  have  come  into 
their  hands  subsequently  to  the  making  of 
the  inventory.  Matter  of  Mullon,  74  Hun 
358;  56  State  Rep.  347;  26  N.  Y.  Supp. 
683. 

A  regularly  made  inventory  is  prima 
facie  correct  in  respect  to  value  as  well  as 
quantity  of  the  property.  But,  where  it 
appears  on  the  accounting  that  there  are 
some  accounts  and  claims  in  the  inventory 
uncollected  and  uncollectible,  such  deficien- 
cy in  value  furnishes  some  evidence  of  their 
available  value  as  of  the  time  of  the  death 
of  the  testator.  Matter  of  Teed,  58  State 
Rep.  235. 

Where  executorial  trustees  have  not  been 
shown  to  be  guilty  of  negligence  amounting 
to  a  wilful  default  in  the  management  of 
the  trust  estate  they  cannot  be  charged  with 
more  than  actually  came  to  their  hands  by 
reason  of  the  trust.  Matter  of  Washbon,  14 
X.  Y.  Supp.  672;  38  State  Rep.  619. 

Where  executors  or  trustees  permit  a  third 
person  to  manage  and  control  the  estate, 
they  adopt  him  as  their  agent,  are  respon- 
sible for  his  conduct,  and  liable  for  losses 
occasioned  by  his  improper  or  negligent  man- 
agement. Earle  v.  Earle,  93  N.  Y.  104, 
affi'g  48  N.  Y.  Supr.  18. 

While,  under  ordinary  circumstances,  ex- 
ecutors should  not  turn  over  to  one  having 
simply  a  life  estate  therein,  property  given 
in  remainder  to  another,  without  obtaining 
from  the  first  taker  security  for  the  pro- 
tection of  the  remainderman,  where  there 
are  clauses  in  the  will  creating  such  estates, 
which  indicate  that  it  was  the  testator's 
design  to  entrust  to  the  life  beneficiary  the 
full  possession  and  control  of  the  estate, 
the  executors  are  warranted,  unless  special 
circumstances  making  such  a  course  hazard- 
ous exist,  in  surrendering  it  to  the  care  of 
the  life  tenant,  without  requiring  security. 
Estate  of  Fernbacher,  8  Civ.  Proc.  308;  4 
Dem.  227;  17  Abb.  N.  C.  339,  Rollins,  Surr. 

Where  executors  surrendered  an  estate  to 
a  life  beneficiary  without  requiring  security, 
knowing  that  she  purposed  wasting  it  and 
destroying  the  interests  of  the  remainder- 
men therein  by  converting  and  appropriating 
it  to  her  individual  use  and  benefit, — -Held, 
that  they  were  grossly  remiss  in  the  per- 
formance of  their  duty,  and  guilty  of  mis- 
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conduct  and  improvident  management  that 
required   their  removal.     lb. 

The  will  of  a  testator  devised  a  farm, 
implements,  and  live  stock  to  his  executors 
as  trustees  for  the  use  of  his  son.  Held, 
that  they  might  allow  the  beneficiary  to 
occupy,  and  were  not  accountable  to  the 
remaindermen  for  the  personal  property  on 
the  farm.     Matter  of  Washbon. 

The  will  gave  the  residue  of  the  estate 
to  testator's  wife  to  be  used  for  her  benefit 
during  her  life;  gave  the  executor  power 
to  sell  real  estate,  the  use  of  the  proceeds 
to  be  given  to  his  wife  for  life,  and  on  her 
death  it  gave  legacies  and  directed  the  re- 
mainder to  be  distributed  among  his  heirs. 
The  entire  personal  estate  was  needed  to 
pay  debts,  etc.  Held,  that  the  act  of  the 
executor  in  turning  over  the  entire  personal 
property  and  proceeds  of  sale  of  real  estate 
to  the  widow  was  unauthorized,  and  he  must 
account  therefor.  Matter  of  Millard,  27 
State  Rep.  789 ;  9  N.  Y.  Supp.  126,  Adling- 
ton,  Surr. 

Executors  are  not  relieved  from  liability 
in  their  management  and  disposition  of  the 
personal  estate  by  any  agreement  between 
the  devisees,  fixing  the  rights  of  each  and 
relieving  several  from  claims  for  over-ad- 
vances by  the  executors  or  by  anything  done 
thereunder.  Estate  of  Tilden,  6  Civ.  Proc. 
15. 

Where  a  will  gives  executors  liberty  to 
pay  over  the  rents,  income,  and  profits  of  an 
infant's  share  directly  to  his  mother,  who 
was  his  testamentary  guardian,  for  his  sup- 
port, education,  and  comfort,  and  instead  of 
doing  so  they  allowed  charges  made  by  her 
against  the  infant,  taking  her  receipts  as 
their  authority, — Held,  the  receipts  did  not 
preclude  the  infant  from  contesting  such 
charges.     lb. 

Executors  are  not  excused  from  the  per- 
formance of  the  contracts  of  their  testator 
by  reason  of  his  death,  where  such  contracts 
relate  to  ordinary  hired  labor  and  where 
skilled  personal  services  are  not  con- 
templated. They  may  break  the  contract 
and  discharge  the  laborer  by  paying  him 
such  damages  as  he  may  suffer;  but  where 
the  contract  is  performed  without  objection 
by  the  executors,  they  must  perform  on  their 
part.    Lacy  v.  Getman,  35  Hun  46. 

Where  a  note  was  classified  by  an  ap- 
praiser as  not  good  and  the  executor  found 
the  maker  irresponsible  and  a  judgment 
against  him  not  collectible,  held,  that  though 
when  requested  to  sue  on  it,  he  did  not  do 
so,  the  executor  was  not  liable  for  the 
amount.  Smith  v.  Collamer,  2  Dem.  147, 
Adlington,  Surr. 

Executors,  who  as  such  are  in  possession 
and  control  of  premises  used  as  a  tene- 
ment-house, are  bound  to  see  that  the  stair- 
ways, etc.,  intended  for  common  use  are 
kept  in  good  repair,  and  they  are  personally 
liable  to  tenants  and  strangers  lawfully  us- 
ing the  premises,  for  neglect  of  that  obliga- 
tion, though  under  the  will  they  have  no 
right  to  make  repairs  at  the  expense  of  the 


estate.  Donahue  v.  Kendall,  50  N.  Y.  Supr. 
386,  affi'd  98  N.  Y.  635. 

If  an  administrator  overpays  an  attorney 
he  is  liable  for  the  excess.  Matter  of  Brad- 
ley, 1  Connol.  106,  Ransom,  Surr. 

The  principal  and  interest  of  a  loan 
amounted  to  $9,500.  On  foreclosure  of  the 
mortgage  to  secure  it  the  property  was  pur- 
chased by  the  executor's  attorney  for  $3,200, 
and  was  thereafter  sold  by  him  for  $5,000. 
Held,  that  the  executor  was  liable  for  the 
difference  between  the  purchase  and  selling 
price,  with  interest,  less  expenses  up  to  the 
time  of  the  $5,000  sale.  Re  Butler's  Estate, 
9  N.  Y.  Supp.  642;  1  Connol.  58,  Weiant, 
Surr. 

Where  an  executor  receives  as  assets  the 
note  of  a  person  in  another  State,  owning 
a  farm  worth  $3,000,  mortgaged  for  $1,200 
only,  and,  instead  of  trying  to  collect  it 
by  reducing  it  to  judgment  or  otherwise,  he 
waits  until  other  liens  are  acquired  against 
the  land,  and  it  is  sold,  he  should  be  charged 
with  the  amount  of  the  note.  Matter  of 
Millard. 

The  wife  of  an  administrator  held  by  as- 
signment two  mortgages  against  his  intes- 
tate. The  first  was  foreclosed  and  there 
was  a  deficiency,  and  the  wife  presented  a 
claim  against  the  estate  for  the  amount  of 
the  deficiency  judgment  and  the  amount  of 
the  second  mortgage.  TTie  second  mortgage, 
which  was  given  to  secure  a  loan  to  the 
mortgagor,  contained  no  covenant  to  pay 
the  same,  nor  did  it  appear  that  any  written 
evidence  of  indebtedness  was  given,  nor  did 
a  bond  accompany  it.  The  claim  having 
been  rejected,  a  reference  was  had  under  the 
statute,  and  judgment  for  the  full  amount 
was  entered  upon  confirmation  of  the  ref- 
eree's report  without  opposition  on  the  part 
of  the  administrator,  he  appearing  before 
the  referee  without  counsel  and  objecting  to 
nothing.  In  his  account  the  administrator 
credited  himself  with  the  full  amount  of 
the  judgment,  and  it  was  objected  to.     Held, 

( 1 )  that  the  administrator  was  negligent  in 
not  properly  protecting  the  interests  of  the 
estate,  and  should  be  personally  charged 
with  the  amount  of  the  second  mortgage, 
as  it  was  not  a  valid  claim  against  the  es- 
tate, the  remedy  thereon  under  the  statute 
(2  R.  S.  88,  §  33)  being  confined  to  the  land; 

(2)  that,  although  as  to  the  deficiency  judg- 
ment no  reference  was  necessary,  the  admin- 
istrator should  not  be  personally  charged 
with  the  expenses  of  the  reference;  (3) 
that,  as  full  relief  could  be  had  upon  the 
accounting,  contestants  should  not  be  driven 
to  a  motion  to  set  the  judgments  aside. 
Matter  of  Saunders'  Estate,  4  Misc.  28, 
Davie,  Surr. 

Where,  on  the  presentation  of  an  invalid 
claim  against  an  estate,  the  administrator 
rejected  it,  but  agreed  to  refer  it,  and  on 
proceedings  before  the  referee  neglected  to 
retain  counsel  to  protect  the  interests  of 
the  estate,  did  not  oppose  a  confirmation 
to  the  report  allowing  it,  and  took  no  ap- 
peal from  a  judgment  entered  thereon,  he 
was  guilty  of  such  negligence  as  to  make  him 
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personally  liable  to  the  estate  for  the 
amount  of  the  claim.  In  re  Wills'  Estate, 
23  N.  Y.  Supp.  827,  McLaughlin,  Sun-. 

An  administratrix,  who  allows  her  hus- 
band to  receive  and  convert  to  his  own  use 
the  funds  of  an  infant  next  of  kin,  is  not 
discharged  from  liability  therefor  upon  the 
subsequent  appointment  of  the  husband  as 
guardian  of  the  said  infant,  but  is  equally 
liable  with  such  guardian.  Altman  v.  Wile, 
19  N.  Y.  Supp.  500;  46  State  Rep.  517. 

Except  under  special  circumstances  an  ex- 
ecutor has  no  right  to  invest  in  personal 
security  such  as  notes.  Matter  of  Blauvelt, 
2  Connol.  458,  Weiant,  Surr. 

Where  a  loan  is  safe  when  made,  an  ex- 
ecutor is  not  responsible  for  a  loss  conse- 
quent upon  a  general  financial  panic.     lb. 

An  executrix  held  liable  who  allowed  a 
first  mortgage  to  be  paid  off  and  invested 
the  proceeds  in  a  second  mortgage  on  the 
same  property,  the  two  mortgages  amount- 
ing to  the  full  value  of  the  property.     lb. 

A  mortgage  held  by  a  testator  was  col- 
lected by  his  widow,  who  was  one  of  his 
executrices,  and  the  proceeds  were  immedi- 
ately reinvested  by  her  in  another  mort- 
gage, which,  on  the  death  of  the  widow, 
passed  to  her  co-executrix,  who  collected  it, 
and  used  the  money  for  her  own  benefit. 
Held,  that,  on  an  accounting  by  the  surviv- 
ing executrix,  she  was  chargeable  with  the 
sum  realized,  with  interest,  although  the 
widow  had  power,  under  the  will,  to  apply 
the  proceeds  of  the  original  mortgage  for 
her  support  during  her  lifetime.  In  re 
Clark,  11  N.  Y.  Supp.  911. 

An  administrator  collected  a  mortgage 
payable  to  his  testatrix,  which  in  fact  was 
a  portion  of  a  trust  estate  in  which  testa- 
trix had  only  a  life  interest.  Subsequently 
the  administrator  was  ordered  to  pay  over 
such  fund  to  the  substituted  trustee  of  the 
trust,  and  was  himself  appointed  such  trus- 
tee, on  giving  a  bond  in  a  required  amount. 
He  gave  a  bond  for  only  half  such 
amount.  It  did  not  appear  that  he  ever 
made  any  transfer  of  such  fund  to  himself 
as  trustee.  Held,  that  he  was  liable  to  ac- 
count for  the  same  as  administrator.  In 
re  Hobson's  Will,  16  N.  Y.  Supp.  371;  41 
State  Rep.  565. 

On  accounting  by  an  executor  it  appeared 
that  testator  left  a  legacy  of  $1,000  to  his 
wife,  and  the  balance  of*  his  estate  to  his 
brother;  that  the  wife's  legacy  had  been 
paid  to  her;  that  for  many  years  there  had 
existed  an  account  in  a  savings  bank  in  the 
names  of  deceased  and  his  wife,  and  that 
from  this  account  deceased  drew  $500,  and 
his  wife  $2,333.32  during  his  life,  and  the 
balance  immediately  after  his  death.  Held, 
that  the  executor  would  be  directed  to  pay 
over  to  the  residuary  legatee  the  $150  stat- 
utory allowance  to  the  widow,  which  was 
the  only  money  still  due  her  from  the  es- 
tate, and  that  he  should  assign  to  him  any 
interest  of  testator  in  the  bank  account,  but 
that  the  executor  would  not  be  charged  per- 
sonally therewith,  though  he  had  paid  oyer 
the  legacy  to  the  widow  without  collecting 


it    In  re  Tobin,  16  N.  Y.  Supp.  462,  Cole- 
man, Surr. 

An  administrator  purchased  in  foreclos- 
ure   property    belonging    to    his    intestate, 
declaring  that  he  was  purchasing  in  the  in- 
terest of  the  heirs  and  to  protect  interests 
of  his  own.     Held,  that  he  had  as  good  a 
right  to  buy  to  protect  his  own  interests  as 
any  stranger,  and  it  was  only  because  he 
coupled  the  interest  of  the  heirs  with  his 
own   in  the  declaration  of  his  purpose  in 
buying  that  he  became,  in  any  sense,  or  to 
any  extent,  a  trustee  for  the  heirs,  and  in 
what  sense  and  to  what  extent  he  became 
such  trustee  must  depend  upon  the  relative 
nature  and  extent  of  their  respective  inter- 
ests.    The  interest  of  the  heirs  was  subordi- 
nate to  his,  to  the  extent  of  his  claims  as  a 
creditor  of  the  estate,  and  he  had  a  right  to 
retain  the  title  to  the  property  until  these 
claims   were   satisfied;    his   possession,  not 
being  in  any  sense  wrongful,  his  accounta- 
bility for  rents  and  profits  must  be  limited 
to  the  measure  of  the  fair  rental  value  of 
the  property.     Abell   v.   Bradner,   39  State 
Rep.  5. 

Although  it  may  be  the  duty  of  an  ad- 
ministrator to  bring  an  action,  yet,  if  it 
can  be  shown  that  in  such  action  he  would 
not  have  prevailed,  it  would  be  extending 
the  liability  of  an  administrator  beyond 
that  fixed  by  law  to  hold  him  responsible 
for  not  having  brought  a  suit  which  he 
could  not  have  successfully  maintained. 
Matter  of  Johnston,  74  Hun  618;  56  State 
Rep.  692. 

Testator,  at  his  death,  held  a  note,  the 
maker  of  which  was  then  insolvent  and 
so  remained.  It  was  classified  by  the  ap- 
praisers as  "not  good,"  and  no  value  was 
attached  to  it  by  them.  Though  requested 
to  sue  thereon,  the  executor  held  it  without 
offering  to  turn  it  over  to  the  persons  in- 
terested, and  without  taking  any  steps  to 
collect  it,  except  to  call  on  the  maker  once. 
The  latter  then  stated  that  he  would  pay 
as  soon  as  he  could,  though  there  were  cir- 
cumstances which  rendered  the  note  non- 
collectible.  It  became  outlawed.  Held,  that 
the  executor  was  not  liable  for  the  amount 
thereof.  Smith  v.  Collamer,  2  Dem.  147, 
Adlington,  Surr. 

Executors  cannot  be  held  guilty  of  laches 
in  making  application  for  leave  to  sue  on 
a  bond,  where  such  application  is  made 
within  the  time  within  which,  under  the 
statute,  an  action  might  be  maintained  on 
the  bond.     In  re  Howe,  16  N.  Y.  Supp.  465. 

An  administrator  is  not  liable  in  his 
representative  capacity  for  the  funeral  ex- 
penses of  his  intestate;  such  liability  is 
personal  only.  Murphy  v.  Naughton,  52 
State  Rep.  756 ;  23  N.  Y.  Supp.  52 ;  68  Hun 
424. 

An  executor  is  personally  liable  for  a 
contract  made  by  him  for  the  funeral  of  his 
testator.  Tracy  v.  Frost,  11  N.  Y.  Supp. 
561. 

Testator  was  a  silent  partner  with  the 
executor,  having  put  in  a  capital  upon 
which  he  was  to  receive  ten  per  cent,  and  it 
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was  agreed  that  he  should  not  share  in  the 
profits  or  losses  unless  the  net  profits  ex- 
ceeded $22,000  in  any  year,  which  did  not 
occur.  On  testator's  death  his  partner  re- 
duced the  interest  on  said  capital  to  six  per 
cent,  and  included  the  amount  of  testator's 
contribution  of  capital  in  his  inventory  as 
executor.  Held,  that  these  acts  amounted 
to  a  liquidation,  and  authorized  the  surro- 
gate to  charge  the  executor  with  said  sum 
without  deduction  for  bad  debts,  although 
no  actual  settlement  of  the  partnership  ac- 
counts had  been  made.  Matter  of  Foote,  43 
State  Rep.  350. 

Where  an  executor  contracted  to  sell  land, 
when  his  authority  to  sell  was  involved 
in  litigation  and  a  receiver  appointed,  and 
he  knew  all  these  facts,  a  failure  to  dis- 
close which  would  be  a  good  defense  to  a 
suit  brought  by  him  to  compel  the  comple- 
tion of  the  purchase, — Held,  that  such  facts 
were  sufficient  to  sustain  an  action  by  the 
purchaser  to  recover  the  money  paid  on  the 
contract.  The  failure  of  the  executor  to 
disclose  such  facts  is  his  personal  act  and 
justifies  a  judgment  against  him  individ- 
ually. Warren  v.  Banning,  50  State  Rep. 
810. 

Liability  from  sale*.— Executors  selling 
property  at  an  inadequate  price  may  be 
charged,  on  the  accounting,  with  what  the 
property  was  actually  worth  at  the  time  of 
the  sale,  and  would  have  brought  with  rea- 
sonable diligence,  Matter  of  Saltus,  3  Abb. 
Ct  of  App.  Dec  243 ;  3  Keyes  500. 

Administrators  who  sold  property,  taking 
a  promissory  note  without  security,  whereby 
the  purchase- money  was  lost,  were  held  lia- 
ble to  the  next  of  kin  for  the  amount.  King 
v.  King,  3  Johns.  Ch.  552.  But  see  Orcutt 
v.  Orms,  3  Paige  459. 

An  administrator  who  sells  effects  of  his 
intestate  upon  credit,  cannot  relieve  him- 
self from  accounting  for  the  price,  or  reduce 
his  liability  by  showing  that  it  was  greater 
than  their  value.  Hasbrouck  v.  Hasbrouck, 
27  N.  Y.  182,  rev'g  37  Barb.  579;  24  How. 

24. 

Executors  who  transferred  undeveloped 
coal  lands  to  a  company  formed  to  work 
them,  and  took  their  pay  in  stock,  held,  lia- 
ble for  the  market  value  of  the  lands.  Also 
for  funds  invested  in  bonds  of  a  railroad  in- 
tended to  develop  the  lands.  Adair  v.  Brim- 
mer, 74  N.  Y.  539. 

Where  executors,  to  whom  land  is  devised 
in  trust  to  sell  for  the  benefit  of  infant 
heirs,  negligently  permit  the  land  to  be 
sold  under  foreclosure  and  become  the  pur- 
chasers, the  cestuis  aue  trustent  may  elect 
whether  the  land  shall  be  conveyed  to  them 
or  resold.  Campbell  v.  Johnston,  1  Sand. 
Ch.  148. 

Executors  are  not  chargeable  with  even 
a  heavy  loss  on  the  sale  of  property  of  their 
decedent  when  the  sale  is  at  public  auction, 
fairly  made,  and  competition  is  shown  to 
have* existed  at  the  sale.  Matter  of  Account 
of  Bolton,  71  Hun  32;  54  State  Rep.  75.5. 

At  the  time  of  a  testatrix's  death  she 
owned  premises  and  machinery  thereon, 
which  were  leased  to  parties  named  in  her 


will  as  her  executors  and  an  adopted  son; 
subsequently  a  large  portion  of  the  ma- 
chinery was  destroyed  by  fire  and  was  re- 
placed by  the  lessees  on  their  own  individual 
account.  Thereafter  the  machinery  of  the 
estate  was  sold  by  the  executors  at  public 
auction  for  $592.82.  In  proceedings  for  the 
settlement  and  allowance  of  the  executors' 
accounts,  the  fairness  of  the  sale  was  ques- 
tioned, but  it  was  shown1  that  the  sale  was 
at  public  auction,  that  many  people  were 
present,  and  that  there  was  competition  at 
the  sale,  which  was  found  by  the  surrogate 
to  have  been  fairly  conducted.  The  ma- 
chinery was  mainly  bought  by  the  adopted 
son  of  the  testatrix,  and  it  was  used  after- 
wards, with  the  firm  machinery,  in  a  new 
business  by  the  executors  and  the  adopted 
son  of  the  testatrix.  The  executors,  when 
testifying  before  a  commissioner,  had 
proven  the  value  of  the  entire  machinery 
to  be  upwards  of  $90,000,  and  at  this  value 
put  upon  the  machinery,  separating  the  new 
from  the  old,  the  estate  machinery  was 
worth  upwards  of  $50,000.  There  being  no 
evidence  that  the  property  sold  was  of 
greater  value  than  the  amount  paid  for  it, 
the  sale  was  sustained  by  the  surrogate. 
Held,  that  there  was  nothing  upon  which  an 
appellate  court  could  say  the  finding  was 
erroneous.    lb. 

When  an  interest  in  a  lease  of  the  value 
of  $1,500  is  offered  for  sale  at  public  auc- 
tion by  the  administrator  of  an  estate,  and 
the  highest  bid  received  therefor  is  $110, 
it  is  the  duty  of  the  administrator  to  stop 
the  sale,  withdraw  the  property,  and  make 
an  effort  to  dispose  of  it  at  private  sale, 
or  to  protect  himself  by  applying  to  the 
surrogate  for  instructions.  Matter  of  John- 
ston. 74  Hun  618;  56  State  Rep.  692. 

On  the  sale  by  the  executors  of  the  busi- 
ness and  plant  of  the  business  of  the  firm 
of  which  testator  was  a  member,  the 
surviving  member  became  the  purchaser  for 
$300,  though  it  appeared  that  the  good-will 
alone  was  worth  $2,750.  Afterwards  the 
purchaser  transferred  a  half  interest  to  one 
of  the  executors  for  $150,  and  the  business 
was  continued  by  them.  Held,  that  this 
was  an  indirect  purchase  by  the  executors, 
and  within  the  prohibition  of  the  law.  In 
such  case,  part  of  the  property  having  been 
disposed  of  and  it  appearing  that  the  good- 
will would  probably  not  bring  an  adequate 
price  on  a  second  sale,  the  sale  will  not 
be  set  aside,  but  the  executors'  accounts 
will  be  surcharged  with  the  difference  be- 
tween the  amount  realized  at  the  sale  and 
the  value  as  shown  by  the  executors'  in- 
ventory. After  the  purchase  by  the  execu- 
tors and  the  surviving  partner,  and  the 
continuation  of  the  business  by  them,  the 
executors  issued  a  circular  to  those  interest- 
ed in  the  estate,  stating  that  they  had  re- 
ceived an  offer  from  the  successors  in  the 
business  to  buy  the  outstanding  accounts 
at  a  discount  of  33  1-3  per  cent.,  and  that 
they  had  no  interest  but  that  of  the  heirs 
in  the  matter.  Held,  that  an  assignment  by 
the  heirs  of  the  accounts  would  be  set  aside, 
and  the  executors  would  be  required  to  ac- 
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count  for  the  sum  realized  on  them.  In  re 
Bach's  Estate,  12  N.  Y.  Supp.  712;  2  Con- 
nol.  490,  Ransom,  Suit. 

Where  the  executor  sells  real  estate  to 
the  widow,  he  is  not  entitled  to  a  credit 
in  his  account  for  the  amount  of  the  wid- 
ow's dower  in  such  lands  allowed  her  by 
him,  as  the  sale  must  be  presumed  to  have 
been  made  subject  to  dower.  In  re  Smith's 
Estate,  22  N.  Y.  Supp.  1067,  Weiant,  Surr. 

Failure  to  sell. — Executors  and  admin- 
istrators are  not  required  to  sell  non-perish- 
able goods  unless  the  will  so  provides,  or  it 
be  necessary  to  do  so  to  enable  them  to  pay 
the  debts  and  legacies,  and  they  should 
not,  on  their  final  accounting,  be  charged 
with  interest  upon  the  value  of  property 
not  sold;  nor  where  they  are  residuary 
legatees  should  they  be  charged  with  the 
use  of  property  which  they  have  taken  as 
their  own  and  paid  the  estate  for,  at  more 
than  its  inventoried  price.  Neither,  when 
they  do  take  property  under  such  circum- 
stances, and  mingle  it  with  their  own,  should 
they  be  held  to  have  forfeited  their  own 
propertv,  which  never  belonged  to  the  es- 
tate. Matter  of  Mullon,  74  Hun  358;  56 
State  Rep.  347 ;  26  N.  Y.  Supp.  683. 

Converting  assets;  depreciation.  — 
There  is  no  rigid  or  arbitrary  standard  by 
which  to  measure  the  "reasonable  time" 
within  which  the  executor,  directed  to  con- 
vert an  estate  into  .money,  may  exercise 
his  discretion,  and  beyond  which  he  may  not 
delay  in  complying  with  the  direction;  what 
is  a  reasonable  time  must  depend  upon 
the  circumstances  of  each  particular  case. 
It  seems,  that  where  no  special  modifying 
facts  are  shown  to  shorten  or  lengthen  the 
reasonable  time,  the  period  allowed  before 
the  executor  can  be  compelled  to  account, 
i.  e.,  eighteen  months,  may  serve  as  a  just 
standard.  Matter  of  Estate  of  Weston,  91 
N.  Y.  502,  modf'g  27  Hurt  465. 

Testator  directed  the  bulk  of  his  estate 
to  be  sold  by  his  executors  at  such  times, 
in  such  proportions  and  manner,  and  on 
such  conditions,  as  in  their  judgment  should 
be  best  for  those  interested,  if  an  equal 
value  and  satisfactory  division,  in  part  or 
in  whole,  could  not  otherwise  be  made. 
Held,  that  the  necessity  for  a  sale  was  left 
to  the  judgment  of  the  executors,  and  could 
not  be  controlled  by  the  court  if  exercised 
in  good  faith.  Bunner  v.  Storm,  1  Sand. 
Ch.  357. 

Action  to  compel  sale  by  executor.  Wild 
v.  Bergen,  16  Hun  127. 

The  court  deals  with  executors  and  ad- 
ministrators with  much  greater  liberality 
where  investments,  which  result  disastrous- 
ly, come  into  their  hands  from  the  deceased. 
They  are  only  required  to  act  in  good  faith 
and  to  exercise  a  sound  discretion;  and  al- 
though, by  the  light  of  subsequent  events, 
the  course  determined  upon  may  appear  un- 
wise, they  cannot  be  held  liable  for  any  loss 
or  depreciation  of  stock  unless  it  be  found 
that  they  acted  carelessly  or  in  bad  faith. 
Estate  of  Porter,  5  Misc.  274;  25  N.  Y. 
Supp.  822,  Ransom,  Surr. 


Among  the  assets  which  came  into  the 
possession  of  the  administrators  were  a  lot 
of  corporate  securities  of  a  speculative  char- 
acter. These  were  retained,  and  as  a  whole 
resulted  in  a  very  large  profit  to  the  es- 
tate. Among  these  securities  was  stock  in 
a  mining  company,  to  protect  which  the  ad- 
ministrators subscribed  for  $5,000  of  its 
bonds.  This  stock  eventually  proved  unsal- 
able, and  objection  was  made  on  the  ac- 
counting to  the  allowance  of  this  subscrip- 
tion as  a  disbursement.  Held,  a  distributee 
cannot  select  one  of  many  investments  of 
the  same  class  which  may  have  resulted 
disastrously  and  reject  the  same,  while  ap- 
proving of  similar  investments  and  accept- 
ing the  profit  realized  therefrom.     lb. 

Executors  are  bound,  within  a  reason- 
able time  after  the  death  of  the  testator,  to 
realize  assets  which  are  outstanding  on  in* 
vestments  not  deemed  secure  in  the  eve  of 
the  law,  such  as  personal  securities,  stocks, 
etc.  If  having  unjustifiably  retained  such 
an  asset,  they,  in  good  faith,  for  the  purpose 
of  protecting  such  asset,  make  a  further  in- 
vestment, they  cannot  be  allowed  the 
amount  though  the  result  sought  was  at- 
tained. They  are  not  justified  in  using  the 
money  of  the  estate  in  protecting  stock 
which  should  not  have  been  in  their  pos- 
session. Lacey  v.  Davis,  4  Redf.  402,  Liv- 
ingston, Surr. 

Executors  who  find  in  the  personal  es- 
tate securities  which  are  known  to  have  a 
speculative  value,  and  who  are  instructed 
by  the  will  to  sell  the  personal  property, 
cannot  be  charged  for  a  depreciation  in  the 
price  of  such  securities  unless  it  is  shown 
that  they  have  held  them  against  the  dic- 
tates of  ordinary  prudence.  Accounting  of 
Gray,  15  Reporter  657,  Ct.  of  App.,  affi'g 
27  Hun  455. 

Where  executors  are  clothed  with  discre- 
tion as  to  the  time  when  certain  securities 
should  be  sold,  and  they  have  forborne  to 
sell  in  the  exercise  of  an  honest  judgment 
acting  for  the  best  interests  of  the  estate, 
they  are  not  liable  for  an  error  of  judg- 
ment. Weston  v.  Ward,  4  Redf.  415,  aftVd 
27  Hun  455,  affiU  91  N.  Y.  502. 

No  definite  or  inflexible  period  can  be 
fixed  for  the  exercise  of  a  conceded  discre- 
tion, but  it  must  be  determined  from  the 
circumstances  of  each  particular  case.     lb. 

Where  a  portion  of  the  assets  consisted 
of  stock  of  a  speculative  character,  which 
was  held  by  the  executors  for  a  rise,  and 
it  appeared  that  one  of  the  executors  and 
other  business  men  persistently  held  stock 
of  the  same  corporation  for  the  same  period ; 
that  the  estate  was  able  to  carry  the  stock 
and  the  heirs  had  made  no  complaint, — 
Held,  that  the  executors  were  not  charge- 
able for  a  loss  on  account  of  the  deprecia- 
tion of  the  stock.  Accounting  of  Weston, 
91  N.  Y.  502,  aftVg  27  Hun  455,  aftVg  4 
Redf.  415. 

Testator,  at  his  death,  owned  railroad 
stock  which  was  regarded  as  worthless,  and 
so  inventoried.  By  a  reorganization  the 
shares  became  convertible  into  those  of  the 
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stock  of    another    railroad,    and    valuable. 
The  executor  effected   the   conversion,   and 
aiter  an  interval,  during  which  the  shares 
fluctuated   in   price,   bought  the  shares   so 
converted  by  him,  at  private  sale,  for  his 
own   account.    Upon    his    accounting,    the 
parties  being  disposed  to  sanction  the  pur- 
chase,— Held,  that  the  executor  was  bound 
to  exercise  only  such  care  and  judgment,  as 
to  the  time  and  price  of  sale,  as  prudent 
men  are  wont  to  display  in  their  own  af- 
fairs, and  that,  in  the  absence  of  evidence 
of  dereliction  on  the  part  of  the  executor,  in 
not  disposing  of  the  stock  on  the  day  when 
it  attained  what  subsequently  proved  to  be 
its  maximum  value  down  to  the  time  of  his 
purchase,  he  was  chargeable  only  with  the 
market  value  on  the  day  of  sale,  with  inter- 
est.   Barker  v.  Smith,  1  Dem.  290,  Rollins, 
Surr. 

Unless  an  executor  is  guilty  of  laches  or 
culpable  negligence,  he  will  not  be  charge- 
able with  loss  which  may  arise  from  a  depre- 
ciation of  securities  in  his  hands  belonging 
to  the  estate.  Shumway  v.  Graves,  13 
Week.  Dig.  402. 

A  fall  in  the  market  value  of  railroad 
shares  purchased  by  the  intestate,  is  not,  of 
itself,  sufficient  to  charge  administrators 
with  the  loss  occasioned  by  the  depreciation. 
To  do  so,  it  must  be  shown  affirmatively 
that  they  acted  unreasonably  and  unjusti- 
fiably in  retaining  the  stock.  McRae  v.  Mc- 
Rae,  3  Bradf.  190,  Bradford,  Surr. 

When  testator  left  it  discretionary  with 
his  executors  to  permit  funds  in  bank  stock 
to  remain  so,  and  after  the  death  of  the 
testator  a  new  bank  was  formed  which  took 
the  place  of  the  old  one  and  then  failed,  the 
administrator  with  the  will  annexed  was 
held,  not  liable  for  loss  of  such  funds. 
Hogan  v.  De  Peyster,  20  Barb.  100.  See 
Ackerman  v.  Emott.  4  Id.  626. 

Executors  who  receive  as  assets  from  a 
special  administrator,  certificates  of  deposit 
of  moneys  in  a  bank,  made  payable  to  the 
administrator  individually,  at  a  future  day, 
assume  the  risks,  and  are  liable,  as  he  would 
be,  for  loss  happening  from  failure  of  the 
bank.    Baskin  v.  Baskin,  4  Lans.  90. 

Executors  and  trustees  who  mingle  the 
funds  of  the  trust  with  their  own,  are  liable 
for  all  losses.  Kellett  v.  Rathbun,  4  Paige 
102;  Case  v.  Abeel,  1  Id.  393.  See  Garniss 
v.  Gardiner.  1  Edw.  128. 

Among  the  assets  of  an  estate  was  a  note 
of  testator's  son.  The  executor  visited  the 
»on  in  Maryland,  but  took  no  steps  to  col- 
lect the  note.  The  son  became  embarrassed 
and  his  farm  sold,  the  executor  buying  it 
in  individually,  at  whrch  time  he  surrendered 
the  note  and  took  a  new  one,  which  proved 
worthless.  Held,  that  the  debt  was  lost 
through  the  negligence  of  the  executor,  and 
he  should  be  charged  with  it.  Matter  of 
Millard.  27  State  Rep.  789;  9  N.  Y.  Supp. 
126,  Adlington,  Surr. 

After  a  legatee  has  accepted  bank  stock 
as  part  of  her  legacy,  the  executors  have 
no  right  to  buy  it  back  with  the  funds  of 
the  estate,  and  they  are  personally  liable 


for  any  subsequent  depreciation  of  its  value. 
Matter  of  Herrick,  32  State  Rep.  1032;  12 
N.  Y.  Supp.  105,  Adlington,  Surr. 

Continuance  of  business. — An  executor 
is  not  bound  to  make  an  immediate  conver- 
sion of  assets  involved  in  trade.  He  may, 
within  reasonable  limits,  make  purchases, 
if  for  the  best  interests  of  the  estate.  Mat- 
ter of  Sharp,  5  Dem.  516;  10  State  Rep. 
206,  Rollins,  Surr. 

Business  connections  are  terminated  by 
the  death  of  the  testator  without  any  ac- 
tion upon  the  part  of  his  representatives, 
and  can  be  continued  only  bv  virtue  of  some 
agreement  on  the  part  of  the  testator  that 
such  business  connections  should  continue 
after  his  death.  The  right  to  continue  can- 
not be  built  upon  a  right  to  terminate. 
Matter  of  Hutchinson,  10  State  Rep.  10. 

An  executor  or  administrator  cannot,  as 
a  general  rule,  lawfully  embark  in  trade 
the  assets  of  his  decedent's  estate,  even 
though  in  adopting  such  a  course  he  may 
believe  that  he  is  acting  for  the  best  inter- 
ests of  the  legatees  or  distributees  and  the 
creditors.  He  has,  as  a  rule,  no  power  to 
charge  the  assets  in  his  hands  by  contracts 
originating  with  himself.  Such  contracts 
will  bind  him  personally,  but  will  not  bind 
the  estate  committed  to  his  keeping.  Mat- 
ter of  Sharp. 

Executors  of  a  deceased  partner  will  not 
be  held  liable  as  co-partners,  for  transac- 
tions subsequent  to  the  death  of  the  dece- 
dent, on  the  ground  that  they  consented 
that  the  business  might  proceed  under  the 
direction  of  the  surviving  partner  for  a  time, 
and  that  a  debt  for  necessary  goods,  either 
previously  furnished  to  the  firm,  or  subse- 
quently furnished  to  meet  the  necessities  of 
the  business,  should  be  paid,  as  far  as  the 
executors  were  concerned,  in  the  due  course 
of  administration.  Such  an  understanding 
does  not  constitute  the  executors  joint  debt- 
ors with  the  surviving  partner.  Richter  v. 
Poppenhusen,  9  Abb.  N.  S.  263;  42  N.  Y. 
373,  affi'g  57  Barb.  309;  39  How.  82. 

An  administrator  of  a  deceased  partner 
who  permits  the  surviving  partner  to  con- 
tinue business  for  the  joint  benefit  of  him- 
self and  the  estate,  is  personally  liable  for 
any  debts  contracted  by  the  survivor  in  the 
course  of  it,  and  if  he  put  assets  of  the 
estate  into  the  hands  of  the  surviving  part- 
ner, he  becomes  liable  for  loss  incurred. 
Thompson  v.  Brown,  4  Johns.  Ch.  619. 

Where  a  surviving  partner,  who  is  exec- 
utor of  the  deceased  partner,  has  retained 
the  stock  of  the  firm  and  traded  with  it,  he 
is  chargeable  with  the  prices  actually  real- 
ized, or  with  its  fair  market  value,  and  is 
not  entitled  to  commissions  as  surviving 
partner  for  collecting  the  assets  of  the  firm. 
Ames  v.  Downing,  1  Bradf.  321;  8  N.  Y. 
Leg.  Obs.  317,  Bradford,  Surr. 

An  administrator  who  conducted  the  mer- 
cantile business  in  the  store,  and  with  the 
stock  of  the  intestate,  at  retail,  for  about 
a  year,  during  which  time  he  purchased 
new  goods  from  time  to  time,  mixed  in  and 
Bold  them  with  the  old  stock,  mingled  es- 
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tate  moneys  with  his  own,  and  did  his  busi- 
ness and  kept  his  accounts  so  that  the  ac- 
tual profits  could  not  be  ascertained,  is 
properly  charged  by  the  surrogate,  in  set- 
tling his  accounts,  with  the  inventoried 
price  of  the  stock  on  hand  and  interest 
thereon  until  his  account  was  rendered. 
Smith  v.  Weld.   15  Week.  Dig.  369. 

The  expenses  incurred  or  paid  by  the  ad- 
ministrator in  so  carrying  on  the  business 
in  the  store  are  not  chargeable  to  the  es- 
tate,    lb. 

Testatrix,  who  was  principal  of  a  female 
seminary,  died  in  March,  1877,  after  a  long 
illness  which  had  seriously  interfered  with 
her  management  of  the  business,  and  before 
the  fulfillment  of  existing  contracts  for  the 
education   of   her   pupils,   the  bills   of  the 
most  of  whom  had  been  paid  to  her  in  ad- 
vance.    Her   executor   kept   the    institution 
in  operation  for  eleven  weeks,  and  until  the 
end  of  the  school  year,  collecting  amounts 
due,  fulfilling  current  obligations  and  pay- 
ing necessary  disbursements,  making  up  a 
deficiency  of  about  $1,600  from  the  funds 
of  the  estate;   and  then  sold  the  furniture 
and  other  belongings  of  the  school,  including 
the    "good- will"    at    private    sale,    without 
advertisement   or    other    public   notice,    for 
the  sum   at  which  the  bare  furniture  had 
been    appraised    in    the    inventory.     It    ap- 
peared that  the  executor  acted  in  good  faith, 
and  exercised  reasonable  prudence  and  skill 
in  pursuing  a  course  which  there  was  rea- 
son to  believe  was  for  the  best  interests  of 
the    estate.     The   "good-will"    was    not   ap- 
praised, and  the  evidence  did  not  show  that 
it  had  a  pecuniary  value  or  that  the  exec- 
utor had   reason  to  believe  that  any  more 
could  have  been  obtained  for  the  property 
than    it    yielded.     Held,   that   the   executor 
should  not  be  charged  with  the  loss  which 
resulted    from   continuing   the   school   until 
the  close  of  the  term,  and  that  he  was  jus- 
tified, under  the  circumstances,  in  making 
the  sale  of  the  property  at  the  price  which 
he  received.     Gilman  v.  Wilber,  1  Dem.  547, 
Rollins,  Sun*. 

It  seems  the  intention  of  a  testator  to 
confer  on  his  executor  power  to  continue 
a  trade  or  business  will  not  be  deemed  to 
have  been  conferred  unless  it  is  found  in 
the  direct,  explicit,  and  unequivocal  lan- 
guage of  the  will.  It  seems,  also,  that  when 
the  power  simpliciter  is  conferred,  it  only 
authorizes  the  use  of  the  fund  invested  in 
the  business  at  the  time  of  the  testator's 
death;  the  general  assets  may  not  be  used 
unless  such  an  intent  on  the  part  of  the 
testator  is  expressed  in  the  will.  When  such 
an  intent  does  not  appear,  a  creditor  has 
no  remedy  except  to  pursue  the  assets  em- 
barked in  the  trade  or  business  at  the  time 
of  the  death.  A  testator  may,  however, 
bind  his  general  assets  for  all  of  the  debts; 
and  where  such  an  intent  finds  expression 
in  his  will,  in  case  of  the  insolvency  of  the 
executor,  the  general  assets  may  be  made 
liable  in  equity  for  the  debts.  Willis  v. 
Sharp,  113  N.  Y.  586;  23  State  Rep.  670, 
affi'g  43  Hun  434. 


It   seems,   that   creditors,   having   claims 
at  the  time  of  the  death  of  a  testator,  are 
not  bound   by  a  direction   in  the  will   for 
the  establishment  or  continuance  of  a  busi- 
ness after  the  death,  but  have  the  right  to 
have  the  estate  applied,  as  soon  as  the  forms 
of  law  will  permit,  upon  their  debts,  and  un- 
less they  have  assented  to  the  carrying  on 
of  the  business  they  have  the  right  to  in- 
sist that  the  estate,  as   it  existed   at  the 
time   of  the  death,   shall   be  used   for  the 
payment  of  their  claims  to  the  exclusion 
of  debts  subsequently  contracted  by  the  ex- 
ecutors, while  the  creditors  of  the  business. 
if    it   prove   successful,   are   alone   entitled 
to  the  increase.     It  seems,  also,  if  the  busi- 
ness was  carried  on  by  the  executors  with 
the  assent   of   the  original   creditors,   they 
and   the  creditors  of  the  business  are    en- 
titled to  share,  pro  rata,  in  the  whole  es- 
tate,    lb. 

Where  the  will  provided  for  continuing 
testator's  business  under  an  agreement 
which  provided  that  a  specified  amount  of 
capital  was  to  be  left  in  the  concern,  an 
administrator  who  left  therein  an  amount 
in  excess  of  the  specified  sum  was  held  lia- 
ble to  account  for  interest  thereon  at  the 
rate  specified  in  the  partnership  articles. 
Matter  of  Laney,  18  State  Rep.  463,  afil'd 
28  State  Rep.  977;  119  N.  Y.  607. 

Where  executors  were  bj  will  authorised 
to  carry  on  testator's  business  on  the  same 
premises  owned  by  him, — Held,  that  they 
were  not  chargeable  with  the  rental  value, 
if  any,  of  the  real  estate  belonging  to  the 
estate  which  was  used  in  carrying  on  the 
business,  or  with  any  rent  therefor;  that 
bad  debts  and  losses  incurred  in  carrying 
on  the  business  should  be  charged  to  income 
and  not  to  principal;  that  the  cost  of  re- 
placing and  restoring  personal  property 
worn  out  and  used  up  in  the  ordinary  course 
of  the  business  should  be  charged  to  the 
income  and  not  to  the  principal.  Matter  of 
Jones,  37  Hun  430,  afti'd  4  State  Rep.  297 ; 
103  N.  Y.  621. 

Where  the  will  gives  authority  to  con- 
tinue business  and  it  appears  that  the  in- 
debtedness owing  at  death  has  been  largely 
decreased,  and  there  is  nothing  to  indicate 
that  the  same  degree  of  prosperity  will  not 
continue,  and  only  one  executor,  who  has 
no  personal  interest,  and  one  creditor,  who 
is  secured,  object,  the  executors  should  be 
permitted  to  continue  the  administration 
of  the  estate  in  the  manner  laid  down  in 
the  will.  Matter  of  Rumsey,  45  State  Rep. 
453. 

Testator  provided  by  his  will  that  his  ex- 
ecutors might  continue  the  business  of  the 


firm  of  which  testator  was  a  member  "on 
such  terms  as  to  sharing  in  the  profits  and 
losses  as  they  shall  deem  just  and  proper." 
The  partnership  agreement  between  testator 
and  his  co- partner  provided  that  in  case  of 
the  continuation  of  the  business  by  the  ex- 
ecutors they  shall  pay  to  testator's  co-part- 
ners "such  annual  amount  as  shall  or  may 
be  agreed  upon  in  lieu  of  the  services  of" 
testator.  Held,  that  an  agreement  to  allow 
the  surviving  co-partner  $2,500  a  year  was 
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authorized,  though  for  several  years  testa- 
tor had  personally  taken  no  part  in  the  man- 
agement of  the  business.  The  entire  amount 
of  the  annual  salary  allowed  the  surviving 
partner  was  properly  charged  against  the 
estate  under  the  terms  of  the  agreement 
between  the  executors  and  the  surviving 
partner.  In  re  Bach's  Estate,  12  N.  Y. 
Supp.  712;  2  Connol.  400,  Ransom,  Surr. 

Executors  continuing  business.  Bell  v. 
Hepworth,  134  N.  Y.  442. 

Liability  for  co-executor's  acts. — The 
law  does  not  make  an  executor  a  guarantor 
of  the  acts  of  an  associate,  in  matters  per- 
taining to  their  common  trust,— e.  g.,  in  re- 
spect to  making  proper  provision  for  the 
payment  of  legacies, — but  only  requires  of 
him  reasonable  diligence  in  seeing  to  it  that 
duties  imposed  have  been  discharged.  Tay- 
lor v.  Shuit,  4  Dem.  528,  Coleman,  Surr. 

One  of  two  or  more  joint  administrators 
is  not  liable  for  assets  which  came  into  the 
hands  of  the  other,  or  for  the  laches,  waste, 
devastavit,  or  mismanagement  of  the  other 
unless  he  consents  to  or  joins  therein.  It 
seems  their  liability  in  that  respect  is  not 
affected  by  the  fact  that  they  joined  in  ex- 
ecuting the  statutory  bond.  Nanz  v.  Oak- 
ley, 120  N.  Y.  84 ;  30  State  Rep.  885,  rev'g 
37'  Hun  495. 

An  administrator  is  not  responsible  for 
a  devastavit  made  by  his  co-administrator, 
he  being  at  the  time  of  the  improper  use 
of  the  property  ignorant  of  that  fact.  He  is 
not  required  to  investigate  the  action  of  his 
co-administrator.  Matter  of  Hall,  14  State 
Rep.  540. 

The  mere  fact  that  one  of  two  or  more 
executors  or  trustees  is  passive,  and  does 
not  participate  in  the  administration  or  in- 
terfere with  the  acts  of  his  co-executors  in 
taking  possession  of  the  property  and  col- 
lecting moneys  of  the  estate,  will  not  charge 
him  with  liability  for  waste  by  them;  it 
must  appear  that  he  had  some  reason  to  ap- 
prehend that  such  might  be  the  consequence 
of  their  acta.  Cocks  v.  Haviland,  124  N. 
Y.  426;  36  State  Rep.  408,  rev'g  31  State 
Rep.  742 ;  9  N.  Y.  Supp.  872. 

He  who  holds  a  position  of  trust  joint- 
ly with  others  cannot  remain  passive,  when 
he  knows  of  irregular  acts  of  his  associates, 
without  incurring  responsibility  for  such 
acts.  Matter  of  Niles,  113  N.  Y.  547;  23 
State  Rep.  647. 

It  appeared  that  the  accounting  execu- 
tor, who  was  a  farmer,  having  in  his  hands 
$500  cash  assets  of  the  estate,  handed  this 
sum  over  to  his  co-executor,  who  was  his 
uncle  and  a  man  of  business,  in  good  stand- 
ing, in  order  that  the  latter  might  pay 
therewith  the  debts  of  decedent  at  his  place 
of  business,  pursuant  to  advertisement.  The 
latter  having  misappropriated  the  amount 
and  died  insolvent,— Held,  that  the  former 
was  liable  for  the  devastavit,  and  should 
he  charged  with  the  amount,  but  not  with 
interest  thereon.  Wyckoff  v.  Van  Siclen,  3 
Dem.  75,  Bergen,  Surr. 

It  seems,  that  while  an  executor  or  trus- 
tee is  not  liable  for  acts  of  a  co-executor 
or  co-trustee,  which  he  has  not  the  means 


of  preventing  or  guarding  against,  or  from 
which  he  has  no  reason  to  apprehend  danger 
to  the  estate,  he  is  bound  to  exercise  due 
caution  and  vigilance  in  respect  to  the  ap- 
proval of,  or  acquiescence  in,  the  acts  of 
his  associates;  and  if  he  delivers  over  to 
them  the  whole  management  of  the  estate, 
he  is  responsible  for  losses  which  might 
have  been  prevented  by  reasonable  diligence 
upon  his  pert.  Earle  v.  Earle,  93  N.  Y. 
104,  affi'g  48  N.  Y.  Supr.  18. 

The  rule  that  each  of  several  co-execu- 
tors is  only  liable  for  his  own  acts,  and 
cannot  be  made  responsible  for  the  negli- 
gence or  waste  of  another,  unless  he  in 
some  manner  aided  or  concurred  therein, 
applies  as  well  where  the  executors  are  also 
trustees.  Ormiston  v.  Olcott,  84  N.  Y.  339 
rev'g  22  Hun  270.  ' 

When  an  executor,  by  his  negligence,  suf- 
fers his  co-executors  to  receive  and  waste 
the  estate,  being  able  to  prevent  it,  he  is 
liable  to  the  beneficiaries  for  the  waste. 
Whitney  v.  Phcenix,  4  Redf.  180,  Calvin, 
Surr.;  Adair  v.  Brimmer,  74  N.  Y.  539. 

An  executor  is  not  responsible  for  devas- 
tavit of  his  co-executor,  unless  he  knew 
and  assented  to  the  waste.  Merely  permit- 
ting the  other  to  receive  the  assets  does  not 
render  him  responsible  therefor.  Suther- 
land v.  Brush,  7  Johns.  Ch.  17;  Monell  v. 
Monell,  5  Id.  283;  Manahan  v.  Gibbons,  19 
Johns.  427. 

Where  two  executors  and  trustees  quali- 
fied, and  subsequently,  at  the  time  of  mak- 
ing the  inventory,  one  of  them  produced 
from  a  room  in  her  house  before  the  apprais- 
ers the  securities  of  the  estate  and  permitted 
the  other  executor  to  take  them  away, — 
Held,  that  the  former  was  not  liable  for  a 
subsequent  misappropriation  of  them  by  his 
co-executor.  Wright  v.  Dugan,  15  Abb.  N. 
C.  107. 

Defendant  was  one  of  several  executors, 
but  took  no  active  part  in  the  management 
of  the  estate.  She  had  knowledge  of  the 
neglect  of  the  acting  executors  to  make  in- 
vestments directed  by  the  will  to  be  made, 
and  with  such  knowledge  accepted  her  share 
of  the  estate,  but  took  no  steps  to  compel 
such  investments  to  be  made.  Held,  such  a 
neglect  of  duty  as  to  render  her  liable  for 
the  consequences,  although  she  was  other- 
wise not  in  fault.  Cocks  v.  Haviland,  31 
State  Rep.  742;  9  N.  Y.  Supp.  872,  rev'd 
124  N.  Y.  426;  36  State  Rep.  408. 

The  fact  that  one  administrator  is  using 
the  funds  of  the  estate  does  not  make  the 
other  liable  when  he  had  no  knowledge  of 
it     Matter  of  Hall,  5  Dem.  42,  Coffin,  Surr. 

An  executrix  allowed  two  of  her  co-exec- 
utors, who  were  reputed  to  be  wealthy  and 
trustworthy,  to  receive  the  assets  of  the  es- 
tate, which  the  testator  had  directed  should 
be  invested  in  a  certain  manner  for  the  use 
of  his  son.  She  frequently  inquired  whether 
the  fund  was  so  invested,  and  was  assured 
that  it  was.  She  knew  that  they  had  in- 
vested other  funds  of  the  estate  contrary 
to  directions  of  the  will,  and  had  protested 
against  it.  Afterwards  these  executors 
failed,  and  it  was  found  that  the  fund,  in- 
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stead  of  being  invested,  had  been  used  in 
their  business,  and  lost.  Held,  that  the  ex- 
ecutrix was  not  liable.  In  re  Cocks'  Es- 
tate, 0  N.  Y.  Supp.  462 ;  1  Connol.  347,  Cof- 
fin, Suit. 

The  will  directed  an  investment  for  the 
testator's  widow.  The  investment  was  not 
made  by  C.  ft  B.  as  directed,  but  in  another 
security.  Defendant  remonstrated  against 
this  at  the  time,  but  took  no  action  to  com- 
pel  a  proper  investment;  no  loss  resulted 
therefrom.  Four  years  before  the  failure  of 
C.  &  B.,  defendant  knew  that  they  had  not 
made  any  other  investment  of  the  fund,  and 
she  then  joined  in  an  undertaking  to  the 
widow  that  her  annuity  should  be  paid. 
Held,  that  these  facts  were  not  sufficient  to 
charge  defendant  with  the  want  of  due  care 
and  caution.  Cocks  v.  Haviland,  124  N.  Y. 
426;  36  State  Rep.  408,  reVg  31  State  Rep. 
742;  9  N.  Y.  Supp.  872. 

Defendant  was  one  of  six  executors  of  a 
will;  letters  testamentary  were  issued  to 
all ;  two  of  them,  C.  and  B.,  took  charge  and 
possession  of  the  estate  and  assumed  to  ad- 
minister it.  No  portion  of  the  assets  came 
into  defendant's  hands,  except  what  she  re- 
ceived as  the  share  of  the  residuary  estate 
given  her  by  the  will,  and  she  took  no  active 
part  in  the  management.  The  will  direct- 
ed that  the  share  of  D.,  one  of  the  bene- 
ficiaries and  also  one  of  the  executors, 
should  be  invested  by  the  executors  upon 
bond  and  mortgage,  the  income  applied  dur- 
ing his  life  to  the  support  of  his  family, 
and  on  his  decease  the  share  to  go  to  plain- 
tiffs, his  children.  C.  and  B.  divided  the 
estate  into  shares  as  directed,  and  paid  over 
to  the  beneficiaries,  except  D.,  their  shares. 
At  that  time  all  of  the  beneficiaries  were 
present.  The  property  apportioned  and  set 
apart  as  the  share  of  D.  was  examined  by 
him  and  handed  over  to  B.  to  care  for.  It 
was  not  invested  as  directed  by  the  will,  but 
was  misappropriated  by  C.  and  B.,  who  were 
co-partners.  About  eight  years  after  the 
issuing  of  letters  testamentary  they  failed. 
It  did  not  appear  that  up  to  the  time  of 
the  failure  there  was  anything  to  excite 
suspicion  that  they  were  not  prudent  and 
reliable  business  men.  In  an  action  brought 
by  plaintiffs  to  recover  said  share,  Held, 
that  the  facts  did  not  justify  a  finding  of 
such  negligence,  on  the  part  of  defendant,  as 
to  render  her  liable.     lb. 

An  executor  is  not  exonerated  from  the 
duty  of  vigilance  in  protecting  funds  be- 
longing to  the  estate  simply  by  the  fact 
that  they  were  paid  to  or  came  into  the 
hands  of  a  co-executor  in  due  course  of  ad- 
ministration. While,  if  he  is  merely  pas- 
sive, and  does  not  obstruct  the  collection  or 
receipt  of  assets  by  his  associate,  he  is  not 
liable  for  the  latter^s  waste;  where  he 
knows  of  and  assents  to  a  misapplication,  or 
negligently  suffers  his  co-executor  to  receive 
and  waste  the  estate,  when  he  has  the  means 
of  preventing  it,  he  becomes  liable  for  a 
resulting  loss.  Wilmerding  v.  McKesson, 
103  X.  Y.  329;  3  State  Rep.  108,  rev'g  28 
Hun  184. 

G.,   an  executor,  without  the  knowledge 


of  McK.,  his  co-executor,  hypothecated  se- 
curities belonging  to  the  estate  to  secure 
loans  for  his  own  benefit  or  for  that  of  the 
firm.  Held,  that  McK.  was  not  liable  for 
the  loss ;  that  the  failure  to  make  a  separa- 
tion of  the  securities,  as  contemplated  by 
the  will,  did  not  render  him  liable,  as  this 
did  not  induce  or  cause  the  spoliation,  nor 
would  such  a  separation  have  prevented  it. 
lb. 

Where  an  executrix  and  two  executors 
qualified,  and  the  executors  took  upon  them- 
selves the  exclusive  management  of  the  es- 
tate, not  even  consulting  with  the  execu- 
trix, who  did  not  interfere  and  never  had 
possession  of  the  assets,  but  was  content  to 
let  the  executors  manage  the  estate  in  their 
own  way,  reposing  full  confidence  in  their 
integrity  and  capacity, — Held,  that  these 
circumstances  relieved  her  from  liability  for 
loss  occasioned  by  acts  of  her  co-executors, 
committed  without  her  consent  or  acquies- 
cence, express  or  implied;  but  she  was  lia- 
ble for  the  result  of  any  improper  action 
of  her  co-executors,  to  which  she  gave  her 
consent,  or  which  she  could  have  prevented. 
Lacey  v.  Davis,  5  Redf.  301,  Livingston, 
Surr* 

If  one  of  the  executors,  bv  the  consent  of 
the  others,  becomes  the  acting  executor,  the 
fact  that  he  is  allowed  control  of  the  as- 
sets is  not  a  breach  of  trust  in  the  others, 
and  they  are  not  liable  if  he  converts  the 
fund  to  his  own  use  without  their  knowledge. 
Banks  v.  Wilkes,  3  Sand.  Ch.  99. 

Where  securities  of  the  estate  were  in- 
trusted to  one  of  the  executors  for  sale, 
on  his  promise  to  pay  the  proceeds  into 
the  general  fund,  which  promise  he  failed 
to  perform, — Held,  that  permitting  him  so  to 
act  was  not  such  negligence  on  the  part 
of  the  other  executors  as  would  render  them 
liable  for  such  default.  Adair  v.  Brimmer, 
74  N.  Y.  539. 

Where  two  executors  under  a  power  of 
sale  entered  into  a  joint  contract  for  a  sale 
of  real  estate,  and  the  purchaser  made  a 
payment  in  the  presence  of  both,  which  one 
of  them  took  without  objection  from  the 
other,  and  subsequently  misappropriated, — 
Held,  that  in  the  absence  of  evidence  charg- 
ing him  with  negligence,  the  latter  was  not 
liable;  that  the  fact  that  the  co-executor 
was  insolvent  was  not  alone  sufficient  to  so 
charge  him;  and  that  the  fact  that  he  joined 
in  the  sale  did  not  make  him  liable.  Also 
Held,  that  he  was  not  made  liable  by  acts 
of  negligence  on  his  part  which  in  no  way 
were  connected  with  or  contributed  to  the 
loss.  Croft  v.  Williams,  88  N.  Y.  384, 
modf'g  23  Hun  102. 

The  will  of  W.  created  certain  trusts; 
among  others,  one  for  the  benefit  of  plain- 
tiff. The  portion  of  the  trust  fund,  held 
for  plaintiff's  benefit,  was  directed  to  be 
separately  invested,  and  the  net  income  ap- 
plied to  her  use  during  life.  At  the  time 
of  his  death,  W.  was  a  member  of  the  firm 
of  W.  &  M.  The  surviving  members  of  the 
firm,  one  of  whom  was  defendant^  G.,  an 
executor  and  trustee  under  the  will,  con- 
tinued   the    business.    He    retained   in    his 
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possession  the  books  of  account,  papers,  and 
securities  belonging  to  the  estate.  Moneys 
realized  from  the  estate  in  the  course  of 
administration  were,  under  the  authority  of 
6.,  paid  to  the  new  firm,  and  were,  with  the 
knowledge  of  defendant  McK.,  a  co-executor 
and  trustee,  used  in  its  business,  the  firm 
paying  interest,  which  was  credited  in  the 
account -books  of  the  estate.  No  portion  of 
the  estate  was  set  apart  as  plaintiff's  share. 
The  firm  failed,  and  the  funds  of  the  estate 
in  its  hands  were  lost.  In  an  action  to 
charge  said  trustees  with  the  loss, — Held, 
that  McK.  was  liable  for  allowing  the  fund 
to  accumulate  in  the  hands  of  the  firm  with- 
out requiring  the  same  to  be  invested  as 
directed  by  the  will;  also,  that  if  he  had 
not  actual  knowledge  of  the  fact  that  the 
firm  was  using  the  funds,  as  he  could  have 
ascertained  the  fact  by  making  inquiries  as 
to  what  use  was  being  made  thereof,  he  was 
chargeable  with  negligence  in  failing  so  to 
do;  that  he  should  at  least  have  sought  to 
have  them  properly  invested.  Wilmerding 
v.  McKesson,  103  X.  Y.  329;  3  State  Rep. 
108,  rev'g  28  Hun  184. 

An  executor  who  purchases  a  farm  orig- 
inally belonging  to  the  estate,  and  who 
pays  his  co-executor  the  balance  of  the  pur- 
chase price  still  due  the  estate,  is  not  liable 
for  his  co-executor's  misappropriation  of  the 
payments;  it  appearing  that  when  he  made 
the  payments  the  executor  had  no  reason  to 
suspect  his  co-executor's  honesty  or  financial 
responsibility.  In  re  Demarest's  Estate,  9 
N.  Y.  Supp.  292;  1  Connol.  200,  Weiant, 
Surr. 

Upon  the  hearing  of  a  special  proceeding 
instituted  to  compel  an  accounting,  by  the 
administrators  of  S.  and  T.,  two  deceased 
executors,  in  respect  of  the  proceedings  of 
the  latter,  it  appeared  that  the  principal 
decedent,  who  died  in  1873,  by  his  will  had 
bequeathed  $11,000  to  said  executors,  in 
trust  for  the  benefit  of  a  legatee  for  life, 
with  remainder  over;  that  T.,  who  was  an 
attorney  in  good  standing,  and  extensively 
engaged  in  the  business  of  lending  money, 
had  had  the  active  management  of  the  trust, 
and  died  insolvent,  having  misappropriated 
the  bulk  of  the  funds, — this  being  rendered 
possible  by  the  circumstance  that  S.,  who 
was  a  farmer,  had  naturally  been  led  to  re- 
pose confidence  in  his  co-executor  and  left 
the  transaction  of  the  business  mainly  to 
him.  But  the  evidence  failed  to  disclose 
any  conduct,  on  the  part  of  S.,  whereby  T. 
was  enabled  to  exercise  greater  rights,  as 
to  the  custody  of  the  property  or  receipt  of 
money,  than  each  of  several  representatives 
possesses  by  law.  The  account  of  the  exec- 
utors had  been  settled  in  1880,  when  a  de- 
cree was  rendered  determining  that  the 
funds  of  the  trust  had  been  invested  by  T., 
and  were  held  by  him,  and  in  effect  dis- 
charging S.  from  further  liability.  Held, 
under  all  the  circumstances,  that  the  estate 
of  S.  was  not  liable  for  the  devastavit  of 
T.,  but  that  the  total  deficit  should  be 
charged  to  the  estate  of  the  latter.  Taylor 
v.  Shuit,  4  Dem.  528,  Coleman,  Surr. 

A  testator   empowered    his  three  execu- 


tors to  sell  his  real  estate;  they  made  a 
Bale,  all  joining  in  the  conveyance.  The 
consideration  was  paid  by  check  payable 
to  the  order  of  one  of  the  executors;  who, 
in  good  faith,  indorsed  and  delivered  it  to 
G.,  a  co-executor,  who  obtained  the  money 
thereon.  On  an  accounting  of  the  other 
executors,  after  the  death  of  G.,  Held,  that 
thev  were  not  liable  for  the  sum  so  received 
by  G.,  for  he,  as  co-executor,  had  an  equal 
right  to  .the  possession  of  the  proceeds  of 
sale  and  there  was  nothing  to  make  the 
other  liable  for  the  subsequent  acts  or  de- 
fault of  G.  Paulding  v.  Sharkey,  88  N.  Y. 
432. 

Where  excessive  payments  have  been 
made  by  one  executor  without  the  author- 
ity or  consent  of  the  others,  out  of  moneys 
which  have  come  to  his  hands  severally,  and 
which  have  never  come  under  the  control  of 
the  other  executors,  that  one  will  be  held 
solely  responsible  for  so  much  of  the  fund  as 
has  thus  come  to  his  hands,  and  be  credited 
only  with  such  amounts  as  have  been  legally 
paid,  or  which,  if  himself  a  legatee,  he  was 
legally  entitled  to  retain.  But  the  excess 
in  his  hands  cannot  be  subtracted  from  the 
general  account  of  all  the  executors,  as  a 
payment  to  a  legatee;  it  must  remain  in 
the  account  as  so  much  assets  of  the  estate, 
and  when  the  whole  balance  of  the  estate, 
not  legally  disposed  of,  is  thus  ascertained, 
the  question  in  what  proportion  the  several 
executors  are  liable  for  such  balance  must  be 
determined.  Adair  v.  Brimmer,  74  N.  Y. 
539. 

All  the  executors  who  are  privy  to  the 
misapplication  of  the  funds  of  the  estate  by 
taking  commissions  before  they  are  award- 
ed, without  remonstrating  against  it,  are 
liable  for  the  amount  with  interest.  Whit- 
ney v.  Phoenix,  4  Redf.  180,  Calvin,  Surr. 

Where  excessive  payments  are  made,  or 
moneys  drawn,  by  one  executor,  with  the 
consent  or  acquiescence  of  the  others,  out 
of  a  fund  which  has  been  collected,  and 
has  come  into  the  possession  of  such  other 
executors,  or  the  joint  possession  and  con- 
trol of  all,  they  all  become  liable,  not  only 
to  make  good  to  the  other  distributees,  on 
the  final  distribution,  any  excess  of  ad- 
vances so  made,  but  at  all  intermediate 
stages  to  make  good  all  payments  which 
become  due  or  payable,  under  the  provisions 
of  the  will,  to  such  distributees.  Adair  v. 
Brimmer. 

Where  executors  are  ordered  by  the  sur- 
rogate to  have  certain  bonds  registered  in 
their  joint  name,  and  they  repeatedly  ask 
a  co-executor  to  have  them  so  registered, 
but  on  his  failure  to  do  so,  they  took  no 
steps  to  compel  him,  they  are  liable  for  his 
misappropriation  of  the  bonds.  Matter  of 
MacDonald,  4  Redf.  322,  Livingston,  Surr. 

Where  an  executor  receives  funds  of  the 
estate  and  delivers  them  to  a  co-executor, 
or  does  any  act  by  which  the  funds  come 
to  the  hands  of  the  latter,  and  but  for 
which  he  would  not  have  received  them,  and 
he  diverts  or  wastes  them,  said  executor  is 
liable  for  the  loss.  But  where  an  executor 
is  merely  passive,  not  obstructing  the  collec- 
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tion  or  receipt  of  assets  by  his  associate, 
he  is  not  liable  for  the  tatter's  waste,  un- 
less he  assented  to  it,  or  having  knowledge 
of  a  misapplication  intended,  or  in  progress, 
and  having  the  means  of  preventing  it  by 
proper  care,  neglected  to  do  so.  Croft  v. 
Williams,  88  N.  Y.  384,  modfg  23  Hun  102. 

If  an  executor  voluntarily  deliver  assets 
to  his  co-executor,  he  must  show  good  cause 
for  so  doing  or  become  responsible  for  their 
due  application.  Mesick  v.  Mesick,  7  Barb. 
120. 

Where  one  executor  pays  money  to  his 
co-executor  for  the  purpose  of  having  him 
discharge  a  legacy  to  his  wife,  he  parts  with 
the  possession  of  the  funds  of  the  estate 
at  his  peril,  and  is  answerable  for  the  acts 
of  his  co-executor  in  the  same  manner  that 
he  would  have  been  for  the  acts  of  a  stranger 
to  whom  he  might  have  intrusted  them, 
though  he  believed  his  co-executor  solvent 
and  wealthy,  and  acted  in  good  faith.  Mat- 
ter of  Storm,  28  Hun  499,  aftVg  5  Redf.  419. 

An  executor  not  a  trustee,  who  pays  the 
proceeds  of  a  sale  to  his  co-executor,  who 
is  a  trustee,  for  investment  according  to  the 
trust,  is  not  liable  for  its  misappropriation 
by  the  latter.  Paulding  v.  Marvin,  3  Redf. 
365n,  Dailey,  Surr. 

As  to  whether,  where  an  agent  appointed 
by  all  the  executors  jointly,  to  manage  the 
financial  affairs  of  the  estate,  makes  over- 
payments out  of  the  funds  held  by  him  as 
such  agent,  all  the  executors  are  jointly  lia- 
ble, quaere.     Adair  v.  Brimmer. 

Where  an  executor  lent  to  his  co-exec- 
utor money,  taking  his  individual  note 
therefor,  upon  the  faith  of  representations 
of  the  co-executor  that  he  desired  to  use 
the  money  to  pay  debts  of  the  estate,  and 
where  it  appeared  that  it  was  not  so  used, — 
Held,  that  the  money  lent  was  not  a  proper 
charge  against  the  estate.  Croft  v.  Wil- 
liams, 88  N.  Y.  384,  modfg  23  Hun  102. 

The  widow  of  the  testator,  who  was  the 
co-trustee,  and  held  liable  jointly  with  W. 
for  negligence,  was  by  the  will  entitled  to 
the  income  of  one  third  of  the  estate  dur- 
ing life.  The  principal  had  never  been  in 
the  hands  of  W.  It  was  treated,  however, 
as  a  fund  in  his  hands,  and  he  was  directed 
to  pay  into  the  U.  S.  Trust  Co.  the  propor- 
tion thereof  to  which  the  legatees  who  re- 
covered were  entitled  to  have  paid  to  them 
on  the  death  of  the  widow,  the  interest 
meanwhile  to  be  paid  to  her.  Held,  error; 
that,  as  the  fund  was  lost  by  negligence 
with  which  the  widow  was  equally  charge- 
able, she  was  not  entitled  to  recover  of  her 
co-trustee,  but  should  be  compelled  to  con- 
tribute the  income  towards  her  proportion 
of  the  loss;  also,  that  it  would  be  oppres- 
sive to  require  W.  to  deposit  the  principal. 
Judgment,  therefore,  modified  so  as  to  di- 
rect, in  lieu  of  such  deposit,  that  W.  may 
give  jointly  with  the  widow  a  bond  secured 
by  mortgage  to  the  legatees  entitled  to  the 
remainder,  payable  at  the  death  of  the  wid- 
ow, without  interest.  Earle  v.  Earle,  93  N. 
Y.   104,  modfg  48  N.  Y.  Supr.  18. 

Where  the  trusts  vested  in  the  executors 
are  not  personal  and  do  not  involve  the  ex- 


ercise of  discretion,  but  are  attached  simply 
to  the  office,  an  executor  whose  letters  have 
been  revoked  is  not  liable  for  future  losses 
to  the  estate  arising  from  the  negligence  of 
his  co-executors.     lb. 

Upon  an  application  by  the  administra- 
trix of  decedent's  estate  for  an  order  re- 
straining her  associate  in  office  from 
continuing  to  carry  on  the  business  in  which 
decedent  had  been  engaged  during  his  life- 
time, she  alleging  that  the  management  of 
the  business  had  been  profitable  to  the  es- 
tate, and  that  an  early  sale  of  the  property 
therein  employed  was  unadvisable, — Held, 
that  the  court  ought  not  to  interfere,  but 
•  should  leave  those  to  whom  the  law  had 
committed  the  estate  to  decide  in  their  dis- 
cretion what  course  to  pursue,  subject  to 
the  liability  to  be  adjudged  upon  a  settle- 
ment of  their  account.  Brennan  v.  Lane, 
4  Dem.  322,  Rollins,  Surr. 

Upon  settlement  of  the  accounts  of  the 
executors  it  appeared  that  C,  one  of  the 
executors,  who  was  entitled  to  one  sixth 
of  the  estate,  had  received  and  appropriated 
moneys  in  excess  of  his  share.  The  accounts 
were  brought  down  and  settled  to  Dec  31, 
1871.  It  was  determined  that  B.,  a  co-ex- 
ecutor, was  liable  individually  for  so  much 
of  the  moneys  so  appropriated  by  C.  before 
August,  1867,  as  was  in  excess  of  the 
amount  found  payable  to  him  on  account  of 
his  share  at  the  time  of  the  accounting, 
but  was  not  so  liable  for  moneys  which  went 
into  the  hands  of  C.  after  August,  1867. 
Held,  that  B.  was  entitled  to  have  applied 
in  reduction  of  his  liability  the  share  of  the 
estate  to  which  C.  was  found  entitled  and 
which  was  payable  Dec.  31,  1871;  and  that 
a  direction  that  the  same  should  be  applied 
in  reduction  of  the  indebtedness  of  C.  in- 
curred after  August,  1867,  was  error.  But 
held,  that  B.  was  not  entitled  to  have  pay- 
ments made  by  C.  after  August,  1867,  cred- 
ited in  deduction  of  his  liability;  that  they 
were  properly  applied  against  the  indebted- 
ness of  C.  incurred  after  that  date.  Adair 
v.  Brimmer,  95  N.  Y.  35. 

The  executors  were  charged  with  the  value 
of  certain  real  estate,  which  it  was  deter- 
mined they  had  unlawfully  disposed  of. 
Held,  that  in  ascertaining  C.'s  interest  in 
the  estate  he  was  entitled  to  a  credit  for 
his  share  of  the  sum  so  charged.     lb. 

Three  persons,  A.,  H.,  and  S.,  named  in 
a  will  as  executors  and  trustees,  qualified 
as  such,  but  A.  did  not  take  an  active  part 
in  the  management  of  the  estate.  H.  and  S. 
divided  the  assets  of  the  estate  between 
them,  each  collecting  the  income  on  the  por- 
tion in  his  hands.  The  books  of  the  estate 
were  kept  by  H.,  to  whom  S.  reported  all 
receipts  and  disbursements  made  by  him 
(S. ).  The  receipts  and  disbursements  re- 
tried by  S.  were  entered  on  the  books  by 
H..  and  from  the  books  H.  made  periodical 
statements  of  the  entire  income  of  the  estate 
to  S.  The  income  of  the  estate  was  applied 
by  S.  to  the  use  of  the  beneficiary.  Held, 
that  A.  and  S.  were  not  accountable  for 
money  of  the  estate  appropriated  by  H.  to 
his  own  use  without  their  knowledge.     In 
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re  Cozzens'  Estate,  15  N.  Y.  Supp.  771;  2 
Connoi.  622,  Lansing,  Suit. 

The  widow,  who  was  a  co-executrix  with 
her  daughter,  and  who  took  a  life  estate 
with  a  power  to  sell,  sold  a  portion  of  the 
real  estate  and  invested  part  of  the  pro- 
ceeds so  as  to  be  lost.  Held,  that  the  daugh- 
ter was  not  liable,  as  she  never  received 
the  proceeds,  and  the  estate  was  sold  by 
the  mother  not  as  executrix,  but  as  the 
donee  of  a  power  of  sale.  Neither  of  the 
executrixes  would  be  liable  for  such  loss 
upon  an  accounting,  as  the  widow  was  enti- 
tled to  the  use  of  all  the  property  during 
life,  although  the  remaindermen  could  take 
such  proceedings  as  were  just  to  compel  the 
life  tenant  to  give  security  for  the  safety 
of  the  proceeds  of  the  realty.  Matter  of 
Blauvelt,  43  State  Rep.  285;  131  N.  Y. 
249,  rev'g  39  State  Rep.  774. 

Liability  for  failure  to  keep  invested. 
— An  administrator  is  liable  for  interest 
upon  funds  which  come  into  his  hands  as 
personalty,  and  which  might  with  reasonable 
diligence  have  been  invested.  In  re  Wood- 
worth,  3  State  Rep.  227 ;  5  Dem.  156,  Spring, 
Surr. 

Letters  were  issued  to  administrators 
August  20,  they  received  securities  of  the 
estate  October  9.  at  a  time  when  a  general 
decline  of  prices  began  in  the  stock  mar- 
ket and  continued.  Held,  that  they  were 
not  to  be  charged  with  the  securities  at 
their  inventoried  value,  and  an  allowance 
to  cover  the  difference  should  be  made,  not- 
withstanding one  of  the  next  of  kin  had 
written  urging  them  to  sell  the  stocks  in  hand 
immediately,  and  that  a  sale  within  the  in- 
tervening 50  days  would  have  saved  a  loss 
to  the  estate.  Matter  of  Thompson,  41  Misc. 
420;  84  N.  Y.  Supp.  1111. 

Where  there  is  no  clear  intention  of  the 
testator  disclosed  to  have  the  securities  re- 
tained in  the  form  he  leaves  them,  sale  of 
stocks  and  bonds  by  the  executor  and  testa- 
mentary trustee  and  investment  of  the  pro- 
ceeds in  bond  and  mortgage  and  United 
States  bonds  during  the  course  of  the  year 
after  receiving  letters,  is  not  open  to  objec- 
tion because  the  stocks  and  bonds  afterward 
advanced  in  price.  Matter  of  N.  Y.  Life 
Ins.  &  Trust  Co.,  86  App.  Div.  247;  83  N. 
Y.  Supp.  883. 

A  legatee  who  expressly  agreed  with  the 
executor  and  other  legatees  that  the  estate 
funds  might  remain  invested  in  certain  se- 
curities not  authorized  by  law,  is  estopped 
later  to  make  that  objection  on  the  exec- 
utor's accounting.  The  fact  that  in  the 
same  agreement  the  legatee  bound  herself 
not  to  call  for  an  accounting  if  the  exec- 
utor gave  her  a  yearly  statement  of  the  es- 
tate and  he  neglected  to  give  her  such 
statement,  does  not  affect  her  estoppel  to 
object  to  the  nature  of  the  securities  in 
which  the  estate  is  invested.  Matter  of 
Carr,  66  Misc.  Ill;  121  N.  Y.  Supp.  109. 

A  provision  in  a  will  authorizing  the  ex- 
ecutor to  invest  and  keep  invested  the  trust 
estate  in  any  securities  or  other  forms  of 
investment  which  in  his  discretion  he  shall 
deem  proper  and  advisable  irrespective  of 


the  law  governing  investments  by  executors 
and  trustees,  does  not  authorize  the  contin- 
uance of  a  speculative  stock  account  held 
by  the  testator  at  the  time  of  his  death 
or  the  deposit  of  additional  margins  to  se- 
cure the  same,  and  such  acts  on  the  part  of 
the  executor  constitute  misconduct  tending 
to  justify  his  removal.  Matter  of  Hirsch, 
116  App.  Div.  367;   101  N.  Y.  Supp.  893. 

Executors  and  administrators  are  not  au- 
thorized to  invest  trust  funds  upon  unse- 
cured promissory  notes  nor  in  any  other 
manner  where  the  only  security  for  their 
safe-keeping  and  proper  return  depends  en- 
tirely upon  individual  or  personal  respon- 
sibility, and  if  losses  arise  from  such  invest- 
ment it  must  be  borne  by  the  representa- 
tive personally.  Matter  of  Krisfeldt,  49 
Misc.  26;  97  N.  Y.  Supp.  877. 

A  period  of  two  years  allowed  to  the  ex- 
ecutors by  the  terms  of  a  will,  in  which  they 
may  hold  the  residuum  for  investment  be- 
fore division,  is  an  incident  to  the  conven- 
ient settling  of  a  large  estate.  Putnam  v. 
Lincoln  Safe  Deposit  Co.,  66  App.  Div.  136; 
72  N.  Y.  Supp.  968. 

Investments  in  mortgages  on  real  estate 
in  Washington,  District  of  Columbia, — Held, 
unauthorized.  Matter  of  American  Security 
&  Trust  Co.,  45  Misc.  529;  92  N.  Y.  Supp. 
974. 

Administrators  are  liable  to  be  required 
at  any  time  to  pay  over  the  funds  in 
their  hands.  They  cannot  be  charged  with 
interest  on  such  funds  because  of  their  fail- 
ure to  make  investments.  Matter  of  Black, 
19  State  Rep.  260,  Rollins,  Suit. 

An  administrator  is  not  chargeable  with 
interest  upon  moneys  kept  on  hand,  which 
he  is  liable  to  pay  to  adult  distributees  at 
anv  moment.  Jacot  v.  Emmett,  11  Paige 
142.     See  Burtis  v.  Dodge,  1  Barb.  Ch.  77. 

Where,  upon  an  accounting,  an  executor 
was  directed  to  invest  and  keep  invested 
certain  money  belonging  to  the  estate  "ac- 
cording to  the  trusts  and  provisions  con- 
tained'1 in  his  testator's  last  will  and  tes- 
tament, and  said  executor  failed  to  make 
such  investments, — Held,  that  he  continued 
to  hold  said  money  as  executor,  and  must 
account  for  it  as  such.  Estate  of  duff,  7 
State  Rep.  751,  Rollins,   Surr. 

Executors  sold  testator's  farm,  providing 
by  the  terms  of  sale  that  the  purchaser 
should,  as  part  of  the  purchase  price,  pay 
a  mortgage  thereon  held  by  one  of  the  ex- 
ecutors. The  entire  purchase-money  was, 
however,  paid  to  the  executors,  and  retained 
by  them,  uninvested,  while  the  mortgage  was 
left  unpaid  and  drawing  interest.  Held, 
that  the  mortgage  would  be  treated  as  paid 
at  the  time  of  the  sale.  In  re  Babcock's 
Estate,  9  N.  Y.  Supp.  554;  29  State  Rep. 
9.47,  Spring,  Surr. 

Executors  who  were  directed  by  the  will 
to  invest  in  bonds  and  mortgages  and  other 
securities,  funds  awaiting  distribution,  and 
who  invested  small  sums,  but  retained  in 
hand  large  average  balances,  for  several 
years,  were  held  chargeable  with  interest  on 
the  balances,  after  allowance  of  a  reasonable 
time  for  investment,  and  were  not  excused 
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because  of  the  objection  of  some  of  the  <U»- 
tributees  to  certain  of  the  securities  so  au- 
thorized, nor  of  difficulty  in  lending  on  mort- 
gage; nor  on  the  ground  of  having  money 
in  readiness  to  pay  to  persons  entitled;  nor 
for  the  reason  that  legatees,  etc.,  had  not 
informed  the  executors  of  any  opportunity 
to  invest  in  proper  securities.  Oilman  v. 
Gil  man,  2  Lans.  1. 

The  executors  having  acted  in  good  faith 
should  not  be  charged  interest  upon  sums 
retained.  Betts  v.  BetU,  4  Abb.  K.  C.  317, 
Van  Vorst,  J. 

Thirty  days  held  to  be  sufficient  time  for 
making  investment  in  securities,  which  can 
at  all  times  be  obtained  in  the  market,  after 
which  time  executors  are  chargeable  with 
interest  during  the  delay.  Oilman  v.  Gil- 
man. 

An  administrator's  deposit  of  trust  mon- 
eys in  his  own  name,  in  banks  at  which 
he  was  in  the  habit  of  obtaining  discounts, 
is  a  use  within  the  rule  as  to  charging  inter- 
est. Prescott's  Estate,  1  Tuck.  430,  Tuck- 
er, Surr. 

An  executor  deposited  the  money  belong- 
ing to  the  estate  in  a  bank,  of  which  he 
was  the  president  and  principal  stockholder. 
It  remained  there  18  months  before  the  set- 
tlement of  his  accounts.  Held,  that  he 
would  be  charged  with  the  rate  of  interest 
allowed  on  time  deposits.  In  re  Babcock's 
Estate. 

While  ordinarily  an  executor  or  adminis- 
trator is  entitled  to  a  longer  period  than  two 
months,  for  the  purpose  of  obtaining  and 
making  a  proper  investment  of  funds  com- 
mitted to  his  charge,  yet  where  no  special 
investment  of  such  a  fund  was  at  any  time 
made,  but  it  was  deposited  by  the  executor 
with  a  trust  company,  two  months  after  he 
received  it,  and  that  could  as  well  have  been 
done  immediately  after  the  fund  was  placed 
in  his  hands  as  trustee,  he  is  properly 
charged  with  interest  for  such  two  months 
at  the  rate  which  might  have  been  obtained 
upon  it  by  means  of  such  a  deposit.  In  re 
Jackson,  5  Civ.  Proc.  436. 

Where,  without  legal  advice,  most  of  the 
funds  are  withdrawn  from  a  trust  company 
to  avoid  an  attachment,  and  kept  idle  for 
nearly  a  year,  the  administrator  is  charge- 
able with  interest.  Matter  of  Bradley,  1 
Connol.  106,  Ransom,  Surr. 

Administrator  who  kept  $29,000  on  de- 
posit for  a  year  after  his  administration 
was  practically  completed,  held,  liable  to 
interest  at  1%  per  cent,  a  year  from  a  year 
after  the  date  of  his  appointment.  Matter 
of  Mapes,  5  Dem.  446,  Rollins,  Surr. 

If  an  executor  wishes  to  rid  himself  of 
funds  or  legacies  under  2  R.  S.  91,  §§  47-49, 
he  should  see  to  it  that  a  general  guardian 
is  appointed,  to  whom  he  can  pay  or  hand 
over  the  funds  or  legacy,  or  he  should  make 
an  investment  in  permanent  securities.  A 
promissory  note  is  not  such  a  security. 
Davis  v.  Crandall,  17  Week.  Dig.  364. 

An  executor  was  directed  by  the  will  to 
invest  a  trust  fund  in  some  good  interest- 
bearing  security.  A  portion  of  the  fund 
was  so  invested,  but  the  balance — the  exec- 


utor being  unable  to  obtain  a  proper  invest- 
ment for  it — was  deposited  in  a  bank,  with 
the  assent  of  the  parties  concerned,  where 
it  remained  until  the  failure  of  the  bank. 
The  executor  was  a  director  of  the  bank,  but 
believed  it  to  be  solvent,  as  did  others  of 
the  directors  and  certain  of  its  leading  de- 
positors. Held,  that  the  executor  was  not 
personally  liable  for  the  loss  caused  by  the 
failure  of  the  bank.  In  re  Maxwell's  Es- 
tate, 3  N.  Y.  Supp.  422;  23  Abb.  K.  C.  23, 
Teller,  Surr. 

Six  months  is  a  reasonably  long  time 
to  enable  an  administrator  to  invest  funds 
of  the  estate  in  his  hands.  In  re  Saunders' 
Estate,  23  N.  Y.  Supp.  827,  McLaughlin, 
Surr. 

The  executors  are  not  liable  for  any  in- 
terest on  the  funds  of  the  estate  during  the 
time  that  they  remained  uninvested  for  lack 
of  proper  securities.  Matter  of  Herrick,  32 
State  Rep.  1032;  12  N.  Y.  Supp.  105,  Ad- 
lington,  Surr. 

Liability  for  interest. — An  executor  will 
not  be  charged  with  interest  because  he  has 
exercised  his  right  to  hold  the  funds  of  the 
estate  in  readiness  to  meet  demands  in  liti- 
gation. Matter  of  Howard's  Estate,  3  Misc. 
170;  23  N.  Y.  Supp.  836,  Davie,  Surr. 

An  executor  who  has  been  prevented, 
after  the  death  of  the  life  tenant,  from 
paying  over  the  principal  of  the  estate  to 
the  remainderman  by  the  pendency  of  legal 
proceedings  to  determine  their  respective 
rights  thereto,  is  not  chargeable  with  inter- 
est for  failure  to  invest  the  principal  after 
the  life  tenant's  death,  since  he  was  jus- 
tified in  holding  it  for  distribution  among 
the  remaindermen,  who  were  in  a  position 
to  settle  their  disputes,  and  demand  pay- 
ment of  him,  at  any  time.     lb. 

Where  a  trust  fund  is  to  be  provided  by 
the  conversion  of  one  species  of  properly 
into  another,  and  the  time  of  such  conver- 
sion is  left  indefinite,  interest  will  not  be 
chargeable  until  the  sale  has  been  made 
and  the  fund  realized,  provided,  ordinarily, 
that  the  delay  does  not  exceed  one  year  from 
the  issue  of  letters  testamentary.  Foster 
v.  Wetmore,  37  State  Rep.  667. 

An  administrator  is  not  to  be  charged 
with  interest  or  moneys  received  after  filing 
his  accounts  and  pending  proceedings  for 
their  settlement.  U.  S.  Trust  Co.  v.  Bixby, 
2  Dem.  494,  Rollins,  Surr. 

Where  he  was  not  specially  responsible 
for  the  delay  in  the  accounting.  Estate  of 
Meyer,  67  How.  170,  Rollins,  Surr. 

An  executor  was  charged  with  moneys  re- 
ceived from  heirs  to  pay  a  mortgage  upon 
the  testator's  real  estate. — Held,  in  the  ab- 
sence of  evidence  that  the  executor  with- 
held or  appropriated  the  money,  he  was 
not  properly  charged  with  interest  thereon. 
Matter  of  Selleck,  111  N.  Y.  284. 

Executors  are  not  chargeable  with  in- 
terest on  balances  of  income  in  their  hands 
at  the  end  of  each  year,  which  were  not 
mingled  with  their  own  funds,  unless  such 
balances  were  so  large  as  to  make  it  clear 
that  they  would  not  be  needed  in  carrying 
out  the  purposes  of  the  will.    Re  Butler's 
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Estate,  9  N.  Y.  Supp.  642;  1  Connol.  68, 
Weiant,  Suit. 

Quaere,  as  to  the  liability  of  the  executor 
to  be  surcharged  with  interest  on  such  part 
of  the  funds  of  the  estate  as  he  deposited 
with  his  individual  funds.  Estate  of  Bet- 
ted, 21  State  Hep.  136,  Ransom,  Surr. 

The  day  following  testator's  death,  a  new 
firm  was  formed  by  his  surviving  partner, 
to  which  all  the  assets  of  the  firm  were 
transferred,  and  the  securities  belonging  to 
the  estate  remained  in  the  business  of  such 
firm,  except  a  portion  thereof  which  was  de- 
posited by  it  with  a  trust  company  which 
paid  a  low  rate  of  interest.  The  surviving 
partner  was  an  executor  of  and  trustee 
under  testator's  will. — Held,  that  the  loan 
to  the  firm  was  unauthorized  and  the  ex- 
ecutors became  personally  responsible  for 
the  fund,  and  interest  at  the  full  legal  rate 
was  chargeable  against  them.  Matter  of 
Myers,  131  N.  Y.  411;  43  State  Rep.  265, 
rev'g  38  State  Rep.  869;  14  N.  Y.  Supp. 
535,  affi'g  33  State  Rep.  977;  11  N.  Y.  Supp. 
543. 

It  seems,  in  such  case  executors  may, 
at  the  election  of  the  beneficiaries,  be  com- 
pelled to  account  and  pay  for  the  use  of 
the  funds  either  the  highest  legal  rate  of 
interest  or  the  actual  profits  resulting  from 
such  use.  Also, — Held,  that  the  executor, 
who  was  a  member  of  the  new  firm,  could 
not  make  an  agreement  with  himself,  as 
executor  or  as  surviving  member  of  the  old 
firm,  for  the  use  by  the  new  firm  of  the 
trust  funds  or  the  funds  of  the  old  firm  as 
a  call  loan  at  two  per  cent.  Also, — Held, 
that  under  the  circumstances  the  executors 
were  liable  to  pay  interest  upon  the  funds 
intermediate  the  death  of  M.  and  the  pro- 
bate of  his  will.    lb. 

If  a  trustee  or  administrator  mingle  trust 
funds  with  his  own  and  use  the  mixed 
fund  in  his  own  business,  he  will  be  charged 
with  interest,  even  though  he  make  no 
profits  out  of  such  use.  Matter  of  Mullon, 
74  Hun  358 ;  56  State  Rep.  347 ;  26  N.  Y. 
Supp.  683. 

Where  the  residuary  legatees  and  devisees 
named  in  a  will  are*  also  the  administra- 
tors with  such  will  annexed,  they  are  not 
guilty  of  a  devastavit  of  the  estate  by  rea- 
son of  their  having  taken  it  in  their  own 
names,  and  having  paid  the  value  thereof, 
as  fixed  by  the  inventory  filed,  and  the 
value  of  all  additions  made  to  the  same 
by  newly  discovered  property,  on  the  valid 
debts  and  liabilities  of  the  testator.     lb. 

An  indebtedness  from  one  of  two  exee- 
ntrices  to  the  testator,  existing  at  the  time 
of  his  death,  was  not  paid  by  her  to  her 
co-executrix,  and  continued,  after  the  death 
of  the  latter,  until  an  accounting  by  the 
survivor. — Held,  that  she  was  "properly 
charged  with  interest  thereon  as  well  as 
with  the  principal.  In  re  Clark,  11  N.  Y. 
Supp.  911;  34  State  Rep.  523. 

Where  a  referee  has  been  appointed  to 
take  the  accounts  of  trustees  and  report 
them  to  the  court,  they  should  be  charged 
with  interest  only  to  the  date  of  the  report. 
Wilcox  v.  Quinby,  56  State  Rep.  173. 


Where  a  mother  was  accustomed  to  let 
her  children  spend  the  summer  with  their 
paternal  grandfather  on  his  farm,  on  which 
she  held  a  mortgage,  under  a  tacit  under- 
standing that  the  interest  should  go  against 
their  board,  her  husband,  the  trustee  under 
her  will,  is  justified  in  continuing  such 
arrangement,  and  is  not  chargeable  with  in- 
terest on  such  mortgage.  Dow  v.  Dow,  45 
State  Rep.  5. 

The  will  directed  the  deposit  of  the  fund 
with  a  certain  trust  company.  The  pro- 
ceeds of  the  sale  were  deposited  with  an- 
other trust  company  pending  a  suit  which 
was  commenced  for  the  construction  of  the 
will,  partly  for  the  benefit  of  and  at  the 
request  of  the  cestui  que  trust,  to  procure 
some  disposition  of  the  trust  fund  by  which 
more  interest  would  be  realized  from  it 
than  would  be  received  if  deposited  accord- 
ing to  the  will.  After  the  termination  of 
the  suit,  which  resulted  in  a  refusal  of  the 
request,  the  fund  was  paid  over  to  the 
trust  company  named  in  the  will. — Held, 
that  during  the  pendency  of  the  suit  the 
executor  was  not  chargeable  with  any 
greater  amount  of  interest  than  was  actu- 
ally received  upon  the  fund  during  its 
temporary  deposit.  Foster  v.  Wetmore,  37 
State  Rep.  667. 

The  intestate  died  March  2,  1891,  and 
the  administrator  had  the  use  of  the  per- 
sonal property,  viz.,  thirty-six  dairy  cows, 
one  ox  team,  and  one  horse  team,  besides 
farming  implements,  and  had  the  avails 
thereof  for  his  own  benefit,  until  they  were 
sold  on  Aug.  1,  1891. — Held,  that  the  ad- 
ministrator should  be  personally  charged 
with  the  value  of  the  use  of  the  property. 
Upon  the  foreclosure  of  a  mortgage  against 
his  intestate  the  administrator  received, 
Dec.  31,  1891,  a  surplus  of  $959.03,  but 
neither  received  nor  accounted  for  any  in- 
terest thereon. — Held,  that  as  the  financial 
condition  of  the  estate  did  not  justify  him 
in  permitting  the  fund  to  lie  idle,  he  should 
be  charged  with  interest  thereon  after  the 
expiration  of  six  months  from  the  date  of 
its  receipt.  Matter  of  Saunders'  Estate,  4 
Misc.  28,  Davie,  Surr. 

Wnere  an  administrator  retains  funds  of 
the  estate  for  six  months  without  making 
any  disposition  thereof,  he  is  chargeable 
with  interest  In  re  Childs'  Estate,  26  N. 
Y.  Supp.  721,  Davie,  Surr. 

Evidence  considered,  and  held,  that  the 
executors  were  justified  in  holding  the 
funds  of  the  estate  without  investment  for 
a  period  of  six  months  after  their  appoint- 
ment, but  should  be  charged  with  interest 
at  four  per  cent,  after  the  six  months  to 
date  of  filing  their  account.  Matter  of  Mc- 
Kay, 5  Misc.  123;  25  N.  Y.  Supp.  725, 
Davie,  Surr. 

Where  an  executor  deposits  funds  of  the 
estate  in  a  bank  of  which  he  is  president 
and  a  stockholder,  and  permits  such  funds 
to  remain  on  deposit  for  a  long  time  with- 
out attempting  to  secure  interest  thereon, 
and  the  bank  uses  the  funds  as  part  of  its 
working  capital,  the  executor  is  liable  for 
interest.     lb. 
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In  the  absence  of  evidence  of  bad  faith 
on  their  part,  the  fact  that  executors  ap- 
pealed from  a  former  judgment,  and  thus 
delayed  its  payment,  did  not  render  them 
chargeable  with  interest  on  the  interest 
received  by  them.  Price  v.  Holman,  135 
N.  Y.  124. 

The  executors  are  chargeable  with  inter- 
est on  a  loan  with  annual  rests,  where  the 
interest  was  not  paid  annually.  Re  But- 
ler's Estate,  9  N".  Y.  Supp.  642;  1  Connol. 
58,  Weiant,  Surr. 

Where  the  payment  of  interest  fell  be- 
hind five  years  before  a  surviving  executor 
began  legal  proceedings  to  recover  the  debt, 
at  which  time  four  years'  interest  remained 
unpaid,  and  the  executor  had  made  no  in- 
quiries as  to  the  safety  of  the  investment, 
he  was  liable  for  the  loss  of  interest  after 
the  expiration  of  a  year  from  the  time  the 
first  default  in  payment  of  interest  was 
made,  at  which  time  the  principal  was  past 
due,  deducting  four  months  during  which 
the  debtor  was  dangerously  ill,  and  two 
months  from  the  time  of  his  death  to  the 
granting  of  letters  of  administration  on  his 
estate.     lb. 

Simple  interest  is  charged  against  an  ex- 
ecutor on  failure  to  invest.  Compound  in 
cases  of  gross  delinquency,  or  as  penalty 
for  negligence  or  wrong-doing,  or  some 
clear  violation  of  trust.  Thorn  v.  Garner, 
42  Hun  507;  4  State  Rep.  433,  modf'd  22 
State  Rep.  692. 

Mode  of  calculating  interest  against '  an 
executor  who  has  acted  in  good  faith,  but 
omitted  to  perform  a  duty  which  the  will 
charged  upon  him.  Remington  v.  Walker, 
99  N.  Y.  626. 

MeK.,  an  executor,  was  charged  with  in- 
terest on  the  losses  caused  by  his  co-exec- 
utor, which  he  negligently  allowed,  and  the 
amount  computed  with  annual  rests. — Held, 
that,  as  there  was  no  wrongful  intent  on 
his  part,  this  was  error;  and  that  simple 
interest,  at  five  per  cent.,  was  a  proper 
charge.  Wilmerding  v.  McKesson,  103  N. 
Y.  329;  3  State  Rep.  108,  rev'g  28  Hun 
184. 

Semble,  where  executors  are  charged  for 
funds  improperly  invested,  it  should  be  with 
six  per  cent,  interest  and  annual  rests. 
Adair  v.  Brimmer,  74  N.  Y.  539. 

An  executor  or  administrator  cannot  be 
made  to  account  for  more  or  greater  in- 
terest than  he  has  received,  though  less  than 
the  legal  rate.  Shuttleworth  v.  Winter,  55 
N.  Y.  624. 

If  executors  make  illegal  investments 
out  of  a  fund,  the  interest  of  which  would 
under  the  will  have  been  accumulated, 
they  must  be  charged  with  interest  at  the 
rate  of  six  per  cent,  per  annum,  with  an- 
nual rests.  Lacey  v.  Davis,  4  Redf.  402, 
Livingston,  Surr.;  King  v.  Talbot,  40  N.  Y. 
76. 

Upon  the  settlement  of  the  account  of 
an  executor  who  had  failed  to  comply 
with  directions  contained  in  the  will,  re- 
quiring the  income  of  certain  trust  funds 
to  be  deposited  "in  some  good  savings 
bank,"  or  devoted  to  some  other  safe  in- 


vestment, during  the  respective  minorities 
of  the  beneficiaries;  in  the  absence  of 
evidence  that  he  had  been  guilty  of  inten- 
tional wrong,  or  reaped  any  personal  ad- 
vantage from  the  management  of  the 
trusts, — Held,  that  he  must  be  treated  as  if 
he  had  pursued  the  course  prescribed  by 
the  will,  and  be  charged  with  interest, 
compounded  semi-annually,  at  the  rate  of 
five  per  cent.,  upon  all  sums  received,  from 
the  expiration  of  three  months  after  the 
receipt  to  the  date  of  the  filing  of  the  ac- 
count, and  at  the  rate  of  three  per  cent, 
thereafter,  until  the  entry  of  the  decree  of 
settlement.  Shepard  v.  Patterson,  3  Dem. 
183,  Rollins,  Surr. 

The  executor  was  son-in-law  of  decedent, 
and  possessed  his  entire  confidence,  and 
had  for  a  considerable  time  managed  his 
affairs,  and  had  a  large  amount  of  his  money 
in  business,  for  which  he  paid  four  per  cent., 
according  to  agreement. — Held,  that  where 
the  discretion  vested  in  an  executor  would 
seem  to  indicate  an  intention  to  allow  the 
executor  to  continue  the  funds  in  his  pos- 
session, and  at  the  same  rate  of  interest 
which  was  agreed  upon  between  them,  the 
executor  is  only  liable  for  the  agreed  rate, 
both  on  account  of  the  circumstances  and 
because  the  result  is  more  just.  Matter  of 
Knower,  1  State  Rep.  482. 

Where  an  executor  drew  moneys  of  tes- 
tator's estate  out  of  a  savings  bank  where 
they  were  deposited,  and  placed  them  in 
his  own  bank,  supposing  himself  entitled 
thereto, — Held,  that  he  was  chargeable  with 
interest  on  the  moneys,  in  favor  of  those 
to  whom  they  belonged,  which  must,  how- 
ever, as  he  acted  innocently,  be  reckoned  at 
four  per  cent.  Du  Bois  v.  Brown,  1  Dem. 
317,  Coffin,  Surr. 

An  executor,  upon  whom  is  devolved  the 
duty  to  pay  taxes  on  real  property,  is  per- 
sonally chargeable  with  interest  "paid  for 
default  on  taxes,  where  sufficient  funds  of 
the  estate  were  on  hand  to  discharge  the 
same  without  penalty.  Tiekel  v.  Quinn,  1 
Dem.  425,  Livingston,  Surr. 

Administrator  charged  with  interest  on 
a  small  sum  mixed  with  his  own  deposit 
in  bank.  Rate  fixed  at  3%  per  cent.,  as 
the  amount  was  so  small  as  not  to  be  read- 
ily invested.  U.  S.  Trust  Co,  v.  Bixby,  2 
Dem.  494,  Rollins,  Surr. 

An  executor  who  had  money  of  testator 
on  interest  at  4  per  cent,  at  the  time  of  his 
death,  charged  with  interest  at  that  rate 
till  he  qualified,  and  at  6  per  cent,  till  he 
set  it  apart  for  the  benefit  of  the  estate. 
Warner  v.  Knower,  3  Dem.  208,  Rollins, 
Surr. 

Where  an  executor  held  a  small  amount 
in  trust  to  pay  over  the  income  as  directed 
by  the  will,  which  sum  was  too  small  to 
invest  on  bond  and  mortgage  with  ad- 
vantage, he  was  not  chargeable  with  any 
more  interest  than  the  savings  bank  paid 
to  him  on  the  fund.  Collyer  v.  Collyer,  6 
State  Rep.  693. 

Executor  charged  with  three  per  cent, 
interest  on  funds  left  over  a  year  in  a  bank 
of  which  he  was  president  and  chief  stock- 
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holder.  Matter  of  Babcock,  2  Oonnol.  82, 
Spring,  Surr. 

Interest  charged  against  an  administra- 
tor at  3%  per  cent.,  as  the  sums  were  small 
and  not  easily  invested.  Estate  of  Meyer, 
67  How.  170,  Rollins,  Surr. 

Executors  have  no  authority  to  volun- 
tarily appropriate  the  funds  of  the  estate 
on  account  of  their  commissions,  without 
any  settlement  of  their  account,  or  allow- 
ance of  such  commissions,  by  the  surro- 
gate. If  they  do  so  they  are  as  a  general 
rule  chargeable  with  interest  down  to  the 
time  when  the  account  is  settled.  Whit- 
ney v.  Phoenix,  4  Redf.  180,  Calvin,  Surr.; 
Lacey  v.  Davis,  4  Redf.  402,  Livingston, 
SurrT;  Wheelwright  v.  Wheelwright,  2  Redf. 
501,  Calvin,  Surr. ;  Wheelwright  v.  Rhoades, 
28  Ilun  57;  11  Abb.  N.  C.  383;  Estate  of 
Meyer;  U.  S.  Trust  Co.  v.  Bixby. 

An  executor  or  administrator  should  not 
he  charged  with  compound  interest  when  he 
has  acted  in  good  faith  and  the  next  of 
kin  have  acquiesced  in  his  acts  for  a  long 
period  of  time.  Matter  of  Kennedy,  30 
State  Rep.  215;  9  N.  Y.  Supp.  552;  2 
Connol.  216,  Ransom,  Surr. 

Compound  interest  is  only  allowable  in 
case  of  gross  delinquency,  or  intentional 
violation  of  duty.  Freeman  v.  Freeman,  4 
Redf.  211,  Calvin,  Surr.;  Tucker  v.  McDer- 
mott,  2  Redf.  312,  Calvin,  Surr. 

Where  an  executor,  under  the  advice  of 
counsel  because  of  difficulty  in  making  se- 
cure investments,  deposits  the  funds  of  the 
estate  in  a  bank  to  his  individual  account, 
mingles  them  with  his  own  and  uses  them 
for  his  own  business  purposes,  it  is  impos- 
sible for  him  to  escape  the  payment  of 
compound  interest.  Berwick  v.  Halsey,  4 
Redf.  18,  Calvin,  Surr. 

The  testator  had  in  his  hands  for  invest- 
ment and  reinvestment  certain  moneyB  be- 
longing to  his  wife,  which  he  mingled  with 
his  own  funds. — Held,  that  the  estate  was 
properly  charged  with  compound  interest 
thereon.  Matter  of  Kernochan,  104  N.  Y. 
618. 

It  did  not  appear  that  P.  used  the  mon- 
eys paid  to  him  for  his  own  purposes,  or 
that  he  in  any  way  made  any  profit  out 
of  them. — Held,  that  plaintiff  was  entitled 
only  to  simple  interest;  that  P.  was  not  re- 
quired to  pay  over  to  plaintiff  her  share  of 
the  interest  or  of  the  principal  without  de- 
mand, and  so,  in  the  absence  of  proof  of 
demand,  there  was  no  breach  of  trust  which 
would  authorize  the  compounding  of  in- 
terest as  a  penalty.  Price  v.  Hoi  man,  135 
N.  Y.  124. 

Insurance  moneys  collected.  —  Where 
an  administrator  with  the  will  annexed,  who 
is  also  sole  beneficiary  under  the  will  after 
payment  of  debts,  procures  insurance  on 
the  property  of  the  testator,  he  cannot 
claim  the  proceeds  thereof  as  against  testa- 
tor's creditors,  though  he  assumed  to  act 
for  his  own  benefit.  In  re  (yConneirs  Es- 
tate, 22  N.  Y.  Supp.  914,  McLaughlin,  Surr. 

Various  instances  of  liability. — Exec- 
utors of  a  tenant  from  year  to  year,  who 


omitted  to  terminate  the  tenancy,  and  con- 
tinued to  occupy  the  premises  from  year  to 
year,  were  held  liable  in  their  representa- 
tive capacity  for  rent  accruing  during  such 
occupancy  by  them.  Pugsley  v.  Aikin,  11 
N.  Y.  404.     See  14  Barb.  114. 

An  executor  is  not  chargeable  with  div- 
idends due  the  estate,  not  actually  received 
by  him,  he  having  allowed  such  dividends 
to  be  retained  in  satisfaction  of  a  debt  due 
from  the  testator,  even  when  such  satisfied 
debt  was  barred  by  the  statute.  Broome 
v.  Van  Hook,  1  Redf.  444,  Daly,  Act'g  Surr. 

If  an  administrator  exhibit  a  false  ac- 
count of  the  personal  estate,  by  which  he 
fraudulently  obtains  an  order  for  the  sale 
of  real  estate,  he  must  not  only  account 
for  the  personal  property  omitted  in  his 
statement,  but  is  answerable  for  the  real 
estate  sold,  at  its  value  at  the  time  the 
bill  was  filed  against  him.  Hart  v.  Ten 
Eyck,  2  Johns.  Ch.  62,  rev'd  1  Cow.  743, 
744n. 

Where  a  child  of  decedent  colluded  with 
one  executor  in  the  appropriation  of  a  fund, 
claiming  it  was  a  gift,  she  was  held  lia- 
ble with  the  executor  to  pay  the  fund  to 
the  other  executors.  Thorp  v.  Amos,  1 
Sand.  Ch.  26;  2  N.  Y.  Leg.  Obs.  177.  See 
Scoville  v.  Post,  3  Edw.  203. 

Executors  are  liable  for  loss  occasioned 
by  reason  of  the  employment,  to  foreclose 
a  mortgage,  of  a  person  not  authorized  to 
practise,  through  whose  ignorance  a  part 
of  the  debt  is  lost.  Wakeman  v.  Hazleton, 
3  Barb.  Ch.  148. 

Where  an  executor  gave  securities  to  an 
attorney  to  collect,  and  after  the  death  of 
the  executor  the  attorney  collected  the 
money,  applied  it  to  his  own  use,  and  be- 
came insolvent, — Held,  that  the  executor's 
estate  was  not  chargeable  with  loss,  es- 
pecially after  a  lapse  of  more  than  six 
years.  Rayner  v.  Pear  sail,  3  Johns.  Ch. 
578. 

McV.,  a  stockholder,  died  before  any  of 
the  debts  allowed  herein  were  contracted; 
the  stock  went  into  the  hands  of  his  ex- 
ecutors, who  advertised  for  claims  against 
the  estate.  This  publication  was  com- 
menced within  a  month  after  they  qualified. 
After  the  expiration  of  the  time  fixed  by  the 
advertisement  they  distributed  all  but  a 
small  portion,  without  reserving  sufficient 
to  meet  any  liability  upon  the  stock.  The 
estate  was  amply  sufficient  to  meet  all  lia- 
bilities.— Held,  that  the  executors  were  per- 
sonally liable  for  any  deficiency  after  appli- 
cation of  the  residue  in  their  hands. 
Veeder  v.  Mudgett,  95  N.  Y.  295. 

In  cases  of  negligence  in  the  adminis- 
tration of  an  estate  an  executor  or  adminis- 
trator may  be  deprived  of  the  right  to  com- 
missions and  charged  with  the  expenses  of 
accounting.  Estate  of  Harnett,  15  State 
Rep.  725,  Ransom*  Surr. 

An  executor  is  liable  for  gross  negligence 
or  bad  faith  in  not  exercising  power  to  sell 
and  invest  given  in  the  will.  Haight  v. 
Brisbin,  100  N.  Y.  219,  rev'g  36  Hun  579, 
rev'g  1  How.  N.  S.  199. 
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An  executor  is  not  liable  to  an  under- 
taker for  necessaries  furnished  by  the  latter 
for  the  funeral  of  the  testator,  although  he 
may  have  assets  of  the  estate  sufficient  to 
pay  the  claim,  where  the  funeral  was  or- 
dered by,  and  the  credit  given  to  another 
person.  "  Lucas  v.  Hessen,  13  Daly  347 ;  17 
Abb.  N.  C.  271,  C.  P.;  Matter  of  Hill,  Id. 
273.  Coffin,  Surr. 

Executors  who  withdraw  productive  funds 
to  pay  legacies  not  due,  are  chargeable  with 
loss  occasioned  thereby.  McLoskey  v.  Reid, 
4  Bradf.  334,  Bradford,  Surr. 

Where  no  sufficient  excuse  is  given  for 
not  paying  a  note  of  the  intestate  within 
the  time  allowed  for  the  settlement  of  the 
estate,  administrators  should  be  charged 
personally  with  interest  that  has  accrued 
since  the  expiration  of  that  time.  Willcox 
v.  Smith,  26  Barb.  316. 

An  executor  who,  as  such,  assigned  a  debt 
of  the  estate,  covenanting  regarding  it,  was 
held,  personally  bound.  Marvin  v.  Stone, 
2  Cow.  781. 

If  executors  distribute  assets,  in  kind, 
guaranteeing  their  collection,  and  subse- 
quently proceed  to  a  final  settlement  of 
their  accounts,  and  distribution  of  the  resi- 
due, resort  must  be  had,  in  case  of  loss,  to 
their  individual  guaranty,  after  a  decree  on 
final  accounting.     Redmond  v.  Ely,  2  Bradf. 

175. 

Executors  who  borrowed  money  for  the 
estate,  and  gave  a  note  for  the  same  in  the 
name  of  the  estate,  were  held  personally 
liable,  unless  they  returned  the  note  and 
showed  that  they  had  no  assets.  McSorley 
v.  Leary,  1  N.  Y.  Leg.  Obs.  410. 

Where  the  executor  is  merely  empowered 
by  the  will  to  receive  the  rent  of  a  build- 
ing until  the  guardians  are  appointed  of 
infant  devisees,  and  has  no  estate  in  the 
land,  he  is  not  personally  responsible  for 
damages  caused  by  the  overflow  of  water 
from  a  basin  or  other  fixture  belonging  to 
such  building,  when  he  neither  placed  nor 
maintained  it  there,  nor  had  any  other 
agency,  active  or  passive,  in  producing  such 
injury.  Bobbins  v.  Mount,  4  Rob.  553;  33 
How.  24. 

Administrators  are  personally  and  joint- 
ly liable  to  an  attorney  retained  by  them 
in  proceedings  against  them  for  an  account- 
ing, although  their  interests  upon  a  distri- 
bution are  different.  Mygatt  v.  Wilcox,  45 
N*  Y.  306,  aflVg  1  Lans.  56. 

The  rule  is  that  a  person  employed  by 
a  trustee,  receiver,  general  assignee,  exec- 
utor or  administrator,  in  matters  pertain- 
ing to  the  execution  of  the  trust,  must  look 
to  the  person  employing  him  individually 
for  its  compensation.  Trustees  and  sucn 
like  officials  are  individually  liable  because 
they  have  no  responsible  principal  behind 
them  for  whom  they  may  contract,  and 
against  whom  the  creditor  may  enforce  his 
demand.  Rvan  v.  Rand,  9  State  Rep.  523, 
N.  Y.  City  Ct. 

The  administrator  himself  will  be  per- 
sonally liable  for  the  value  of  services  ren- 
dered, at  his  instance,  for  the  benefit  of 
the  estate,  where  there  is  no  agreement  on 


the  part  of  the  creditor  to  look  to  or  con- 
fine his  claim  for  compensation  to  the  es- 
tate itself  or  the  defendant  in  his  official 
capacity.  A  mere  intention  is  not  enough. 
Foland  v.  Dayton,  2  State  Rep.  121. 

Upon  settlement  of  the  accounts  of  an 
executor,  in  proceedings  instituted  by  a 
creditor,  he  was  charged  with  the  amount 
of  two  city  coupon  bonds,  which,  it  ap- 
peared, had  formerly  belonged  to  his  testa- 
tor. They  were  in  the  possession  of  a  niece 
of  the  testator  at  the  time  of  his  death; 
she  had  been  his  housekeeper  and  was  the 
residuary  legatee.  She  claimed  that  they 
had  been  given  to  her  by  the  testator.  The 
executor,  believing  the  bonds  belonged  to  the 
estate,  stated  the  fact  to  his  counsel,  and 
was  advised  by  him  that  he  could  not  re- 
cover them  or  their  proceeds.  There  was 
no  claim  that  either  the  executor  or  his 
counsel  did  not  act  in  entire  good  faith. — 
Held,  that  he  was  not  liable  as  for  a  devas- 
tavit in  not  taking  legal  proceedings  to  re- 
cover the  bonds ;  and  that  the  charge  against 
him  was  improper.  O'Connor  v.  Gifford, 
117  N.  Y.  275;  27  State  Rep.  453,  affi'g  21 
State  Rep.  891;  3  N.  Y.  Supp.  337,  reVg 
20  State  Rep.  140;  6  Dem,  71. 

Where  an  executor  has  reasonable 
grounds  to  believe  that  legal  steps  to  col- 
lect assets  will  be  ineffectual,  and  he  is  so 
advised  bv  his  counsel,  in  the  absence  of  any 
claim  of  bad  faith,  his  failure  to  take  them 
will  not  render  him  liable  as  for  a  devas- 
tavit. The  onus  is  upon  the  executor  to 
show  a  fair  reason  why  he  did  not  com- 
mence proceedings  to  collect  a  debt,  or  to 
obtain  possession  of  property  which  he 
claims  belongs  to  the  estate;  and,  so  it  is 
only  necessary  for  one  claiming  a  devastavit 
to  show,  in  the  first  instance,  the  existence 
of  a  debt  or  claim,  and  that  the  executor 
has  taken  no  steps  to  collect  the  debt  or 
enforce  the  claim.  When,  however,  he 
meets  the  proof  as  to  a  debt  by  showing 
the  absolute  insolvency  of  the  debtor,  or, 
as  to  the  claim,  by  showing  that  he  knows 
of  no  proof  to  establish  that  the  property 
belongs  to  the  estate,  and  is  advised  by 
his  counsel  in  good  faith,  and  believes  he 
cannot  make  such  proof,  he  cannot  be  held 
liable.     lb. 

Where  it  appears  that  administrators 
have  acted  in  good  faith  upon  the  advice  of 
able  counsel  and  are  of  the  opinion  that  a 
claim  is  not  recoverable,  they  will  not  be 
charged  with  the  amount  of  the  claim  or 
compelled  to  prosecute  it.  Matter  of  Dunn, 
8  State  Rep.  766,  Teller,  Surr. 

Instance  of  a  case,  in  which  an  executor 
was  held  to  be  guilty  of  maladministration 
in  defending  suits  brought  against  the  es- 
tate. Estate  of  Wilcox,  11  Civ.  Proc.  115, 
Kennedy,  Surr. 

If  an  executor  lends  estate  funds  in  his 
individual  capacity,  and  takes  a  bond  to 
himself,  an  action  accrues  to  him  and  he 
is  liable  therefor.  Caulkins  v.  Bolton,  98 
N.  Y.  511,  modf'g  31  Hun  458. 

Payments  made  by  an  administrator  to 
redeem  decedent's  real  property  from  sales 
for  arrears  of  taxes,  allowed  to  him,  in  a 
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peculiar  case,  as  a  preferred  claim  against 
the  estate,  with  interest.  Jones  v.  LeBaron, 
3  Dem.  37,  Bergen,  Suit. 

On  the  accounting  of  an  executor  it  ap- 
peared that  he  had  leased  premises  belong- 
ing to  the  estate  for  a  term  of  five  years, 
at  a  yearly  rental  of  $5,000,  to  tenants,  who 
only  paid  him  $1,000,  and  through  fraud 
and  trickery  these  tenants  managed  to  keep 
the  premises  throughout  the  term  without 
paying  any  more  rent.  It  was  shown  that 
they  were  wholly  insolvent,  and  that  the 
only  remedy  of  the  executors  would  have 
been  to  dispossess  them  for  non-payment  of 
the  rent.  It  was  also  shown  that  the  full 
rental  value  of  the  property  was  about 
$3,000. — Held,  that  the  executor  should  be 
charged  for  rent  lost  if  there  was  bad  faith 
or  willful  negligence  on  his  part.  But  that 
he  should  only  be  charged  such  an  amount 
for  rent  lost  as  he  would  probably  have 
realized  by  the  prompt  eviction  of  said 
tenants  and  the  leasing  of  the  property  to 
another  tenant.  Matter  of  Hunt,  3  State 
Rep.  346. 

A  refusal  to  apply  assets  to  debts  not  es- 
tablished by  judgment — Held  not  to  be  de- 
vastavit.   Purcell  v.  Hartness,  1  Wend.  303. 

A  mere  failure  to  pay  over  a  legacy  is 
not  a  conversion  for  which  an  executor  may 
be  held  personally.  Hurlburt  v.  Durant,  21 
Hun  481. 

Where  an  executor  in  good  faith  paid  the 
legacy  tax  to  the  United  States,  when  the 
law  had  been  repealed,  he  will  be  personally 
charged  with  the  amount  so  paid.  Estate 
of  Peyser,  5  State  Rep.  344;  5  Dem.  244, 
Rollins,  Surr. 

One  who  was  both  executor  and  residuary 
legatee  took  possession  of  all  the  assets  of 
the  estate,  and  mingled  them  with  his  own 
property,  and  died,  not  having  paid  a  leg- 
acy to  an  infant,  though  the  assets  were 
sufficient. — Held,  that  this  was  a  conver- 
sion and  his  estate  was  liable  to  the  person 
injured  by  such  devastavit,  but  not  to  the 
surviving  executor.  Rorke  v.  McConville, 
4  Redf.  291,  Livingston,  Surr. 

As  to  whether  an  executor  will  be  per- 
mitted to  allege  his  own  wrong  so  as  to 
have  time  run  in  his  favor,  or  whether 
each  day  before  his  accounting  will  not  be 
deemed  a  commencement  of  the  cause  of  ac- 
tion, or  he  be  chargeable  for  the  amount 
he  could  have  collected  for  assets  in  his 
hands,  quaere.  Harrington  v.  Keteltas,  92 
N?.  Y.  40 ;  16  Week.  Dig.  494. 

Even  where  by  the  terms  of  a  will  an 
executor  may  become  a  trustee  simply,  his 
liability  as  executor  continues  until  there 
has  been  a  final  accounting,  and  a  discharge 
by  decree  of  the  surrogate  or  a  direction  m 
such  decree  that  he  hold  the  fund  thereafter 
as  trustee,  and  an  entering  by  him  upon 
the  duties  of  trustee  as  distinct  and  sepa- 
rate from  those  of  executor.  Matter  of  Es- 
tate of  Hood,  98  N.  Y.  303 ;  7  CHv.  Proc. 
257,  rev'g  33  Hun  338. 

Where  the  administrator  had  the  use  of 
intestate's  personal  property  from  the  time 
of  intestate's  death  to  the  date  of  the  sale 
of  such  property,  he  was  chargeable  with 


the  reasonable  value  of  its  use.  In  re 
Saunders'  Estate,  23  N.  Y.  Supp.  827,  Mc- 
Laughlin, Surr. 

Where  machinery  claimed  by  an  estate 
is  taken  by  a  third  person  under  a  claim  of 
title,  and  an  arrangement  is  thereafter  made 
by  which  the  machinery  is  secured  to  the 
estate,  the  executors  are  not  responsible  for 
the  rent  thereof  from  the  time  of  such  tak- 
ing until  the  making  of  such  arrangement, 
although  the  machinery  was  used  by  the 
firm  of  which  they  were  members  while 
such  machinery  was  in  the  possession  of 
such  third  person.  Matter  of  Account  of 
Bolton,  71  Hun  32;  54  State  Rep.  755. 

An  inventory  stated  that  the  appraisers 
had  appraised  the  interest  of  the  widow 
in  the  real  estate  of  her  deceased  husband, 
in  addition  to  her  dower  right,  as  of  no 
value  and  worthless,  and  that  in  compliance 
with  L.  1889,  c.  406,  they  had  set  apart  to 
her  personal  property  to  the  amount  of 
$467.95.  There  was  no  other  personal  es- 
tate. On  final  accounting  a  creditor  filed 
objections  and  asked  that  the  administrator 
be  charged  with  the  sum  of  $467.95  which 
the  appraiser  set  off  to  the  widow. — Held, 
that  the  objections  should  be  overruled. 
Matter  of  Estate  of  Mulligan,  4  Misc.  360, 
Sheldon,  Surr. 

M.  was  abroad  at  the  time  of  testatrix's 
death  in  1871.  He  was  named  as  executor, 
but  permitted  persons  interested  in  the  es- 
tate to  take  the  property  and  divide  it  and 
pay  the  debts,  taking  their  receipt  on  his 
return.  He  never  made  an  accounting,  but 
in  1886  brought  a  suit  as  executor  on  a  note 
which  was  held  barred  by  the  statute,  and 
judgment  for  costs  entered  against  him  as 
executor. — 'Held,  that  such  costs  should  be 
paid  by  the  estate,  but  having  never  ac- 
counted, and  it  appearing  that  deceased  left 
ample  means,  the  executor  must  be  pre- 
sumed to  have  funds  to  meet  the  costs. 
Matter  of  Darling,  39  State  Rep.  43. 

The  law  does  not  recognize  an  overpay- 
ment by  an  executor  to  a  legatee,  and  does 
not  permit  him,  on  settlement  of  his  ac- 
counts, to  credit  himself  with  such  an  over- 
payment. Matter  of  Hodgman,  140  N.  Y. 
421;  55  State  Rep.  800,  affi'g  69  Hun  484; 
52  State  Rep.  727. 

Where  the  executors  of  one  M.,  who  had 
been  executrix  of  one  W.,  resist  an  appli- 
cation by  the  administrator  de  bonis  non 
of  W.  for  an  accounting  of  property  in  their 
hands  belonging  to  the  estate  of  W.,  and 
appeal  from  the  decree  directing  such  ac- 
counting, they  will  not  be  relieved  from  per- 
sonal liability  for  costs  on  the  ground  that 
they  were  advised  by  counsel  and  by  the 
creditors  of  M.  to  resist  the  application  and 
take  the  appeal.  Peltz  v.  Schultes,  20  N.  Y. 
Supp.  336. 

An  administrator,  as  such,  has  no  au- 
thority or  control  over  the  real  estate  of  his 
intestate,  and  assumes  no  obligation  in  ref- 
erence to  it.  He  is  not,  therefore,  preclud- 
ed from  foreclosing  a  real  estate  mortgage 
held  by  him,  purchasing  on  a  foreclosure 
sale  and  holding  the  land  in  his  own  right. 
Matter  of  Monroe,  142  N.  Y.  484.  . 
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In  a  suit  against  an  executor  to  account 
for  rents,  it  is  a  sufficient  answer  that  they 
were  consumed  in  maintaining  the  realty 
and  in  repaying  defendant  a  balance  due 
on  the  surrogate's  decree.  Wilcox  v.  Quin- 
by,  20  N.  Y.  Supp.  5. 

An  executor  sustains  a  relation  of  trust 
and  confidence  to  a  legatee  and  heir-at- 
law  of  the  testator,  and  an  agreement  be- 
tween them,  whereby  such  trustee  and  his 
friends  become  substantially  the  donees  of 
the  property  coming  to  such  legatee  and 
heir,  falls  within  a  class  of  agreements 
which  courts  always  regard  with  just  suspi- 
cion. An  heir  and  legatee,  who  was  an  aged 
farmer,  unused  to  the  ways  of  business,  was 
induced  by  the  executor  of  a  will,  who  was 
a  shrewd  and  experienced  man,  to  give  an 
apparent  assent  to  a  division  of  the  testa- 
tor's estate,  including  his  share  therein, 
upon  a  basis  totally  at  variance  with  his 
legal  rights,  and  was  subsequently  taken  to 
the  office  of  a  lawyer  selected  by  the  execu- 
tor, where  the  only  remark  made  by  such 
lawyer,  in  the  presence  of  the  legatee,  which 
would  tend  to  suggest  his  legal  rights,  was 


not  addressed  to  him,  but  to  the  executor, 

and  was  in  technical  language. — Held,  that 

an  instrument  under  seal,  executed  by  the 

legatee,  which  was  in  form  an  assignment 

and  release,  and,  in  effect,  a  transfer,  as  an 

act  of  simple  bounty,  of  the  legatee's  share 

:  in  the  testator's  residuary  estate  to  the  ex- 

1  ecutor  and  his  relatives,  was  properly   set 

i  aside  as  having  been  executed  by  the  lega- 

-  tee  under  a  mistaken  notion  of  his  rights. 

1  Haviland  v.  Willets,  67  Hun  80. 

No  contribution  by  residuary  legatees. 
— Where  the  loss  of  a  testamentary  trust 
fund  is  caused  by  the  waste  or  misconduct 
of  the  executor  and  trustee,  no  claim  for 
contribution  arises  against  the  residuary 
legatees.  It  seems,  such  legatees  are  liable 
to  refund  in  case  they  have  been  paid  from 
the  estate  without  a  decree  authorizing-  the 
payment,  and  in  consequence  there  is  a  de- 
ficiency of  assets  to  discharge  prior  claims 
or  to  pay  other  legatees,  but,  in  the  ab- 
sence of  collusion  or  fraud  on  their  part, 
they  take  the  payment  without  other  risk. 
Mills  v.  Smith,  141  N.  Y.  266. 


What  Payments  and  Expenses  Allowed  to  Executors  and  Administrators. 


General  rules  and  principles.  —  (And 
see  various  heads  infra.)  On  the  account- 
ing of  executors  and  trustees  of  a  large  es- 
tate, having  many  and  varied  interests,  one 
of  which  was  in  a  railroad  company,  of 
which  the  testator  with  another  had  control, 
— Held,  that  payments  on  account  of  neces- 
sary repairs  of  the  railroad  were  properly 
allowed.  Matter  of  Fidelity  Loan,  Trust, 
etc.,  Co.,  23  Misc.  211;  51  N.  Y.  Supp.  1124, 
Surr.  Ct. 

When  an  action  is  brought  against  an 
administratrix  in  her  representative  ca- 
pacity it  is  her  right  and  duty  to  employ 
counsel  to  ascertain  the  nature  of  the  suit 
and  advise  her  what  course  is  proper  for 
her  to  pursue  therein,  and.  she  is  entitled 
to  pay  such  counsel  out  of  the  funds  of  the 
estate  up  to  the  time  when,  in  the  exercise 
of  due  diligence,  it  is  ascertained  or  should 
be  ascertained  that  the  interests  of  the  es- 
tate call  for  no  further  protection.  Matter 
of  Ordway,  196  N.  Y.  95;  89  N.  E.  474. 

Upon  the  judicial  settlement  of  an  exec- 
utor's account  credit  claimed  for  expenses 
of  litigation  can  be  allowed  only  when  such 
expenses  were  "necessary,"  and  then  for  a 
reasonable  amount  (§  2730),  and  a  liti- 
gation can  only  be  treated  as  necessary 
when  it  has  been  prosecuted  not  only  in 
good  faith,  but  also  in  the  exercise  of  a 
reasonable  judgment.  Matter  of  Hoffman, 
62  Misc.  600;  115  N.  Y.  Supp.  984. 

An  executor  named  in  a  will,  propound- 
ing it  in  good  faith,  is  entitled  to  reimburse- 
ment from  the  estate  for  his  necessary  ex- 
penses, though  probate  be  denied  for  testa- 
mentary incapacity.  Dodd  v.  Anderson*  131 
App.  Div.  224;   115  N.  Y.  Supp.  688. 

One  who  is  nominated  as  an  executor  in 
an  instrument  which,  in  the  surrogate's 
court,  is  judicially  declared  to  be  invalid 
as  a  will  on  the  ground  of  testamentary 
incapacity  of  the  decedent,  cannot  maintain 


an  action  at  law  against  the  administrator 
of  the  decedent  to  recover  the  moneys  ex- 
pended in  an  unsuccessful  attempt  to  pro- 
cure probate  of  the  instrument.  Dodd  v. 
Anderson,  197  N.  Y.  466;  90  N.  E.  1137. 

When  a  person  who  is  named  as  executor 
in  such  a  paper  offers  it  for  probate  and 
is  met  with  a  contest,  he  has  before  him 
two  alternatives,  either  of  which  he  may 
adopt.  He  may  cast  the  burden  of  the  con- 
test upon  those  who  are  to  be  benefited  by 
the  probate  of  the  paper,  or  he  may  assume 
the  burden  himself.  If  he  pursues  the  lat- 
ter course  he  must  be  deemed  to  act  with 
knowledge  of  the  well-established  legal  rule 
that  even  a  de  jure  executor  cannot  bind 
the  estate  which  he  represents  by  any  con- 
tract of  his  own  making,  and  that  any 
liability  which  he  incurs  or  expenditure 
which  he  makes  under  such  a  contract  is 
regarded  as  his  personal  obligation  until 
it  lias  been  allowed  to  him  upon  the  judicial 
settlement  of  his  accounts.     lb. 

Where  an  item  for  moneys  paid  by  an 
administrator  for  legal  services  of  his  coun- 
sel has  been  objected  to,  the  burden  rests 
upon  him  of  establishing  the  necessity  for 
such  services  and  their  value,  and  in  the 
absence  of  such  proof  the  credit  will  be 
disallowed.  Matter  of  OTHara,  50  Misc. 
495;  100  N.  Y.  Supp.  635. 

Disbursements  made  by  an  administrator 
in  the  maintenance  of  the  real  estate  of  the 
intestate  will  be  allowed  on  his  accounting, 
wnere  the  understanding  between  the  next 
of  kin  who  were  also  heirs-at-law  has  been 
such  as  to  authorize  the  expenditure.  Mat- 
ter of  Higginbotham,  51  Misc.  158;  100  N. 
Y.  Supp.  414. 

An  executor  will  not  be  allowed  for  legal 

services  in  unsuccessful  attempts  to  revoke 

the    letters    of    a    co-executor.    Matter    of 

Archer,  51  Misc.  260;  100  N.  Y.  Supp.  1095. 

In  the  case  of  a  testator  who  died  prior 
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to  the  repeal  of  the  federal  inheritance  tax, 
the  nayment  of  such  tax  after  such  repeal 
by  the  executor  is  improper  and  will  not 
be  allowed.  Matter  of  Marx,  49  Misc.  280; 
99  N.  Y.  Supp.  334. 

The  conduct  of  executors  in  litigating  to 
sustain  provisions  of  the  will  is  to  be  tested 
by  good  faith  rather  than  by  success,  and 
where  the  question  at  issue  was  a  difficult 
one. — Held  that  it  was  error  for  the  surro- 
gate not  to  allow  the  expenses  of  the  litiga- 
tion. Matter  of  Title  Guarantee  &  Trust 
Co.,  114  App.  Div.  778;  100  N.  Y.  Supp. 
243. 

Legitimate  funeral  expenses  include,  in 
addition  to  the  undertaker's  bill,  disburse- 
ments for  a  wake  and  a  priest,  a  reasonable 
charge  for  a  tombstone,  carriages  for  the 
funeral,  flowers,  music  and  other  incidental 
expenses.  Matter  of  Stadtmuller,  110  App. 
Div.  76;  96  N.  Y.  Supp.  1101 

In  an  accounting  by  an  administratrix 
she  is  entitled  to  credit  herself  with  attor- 
neys' fees,  disbursements  and  witness*  fees, 
etc.,  expended  in  good  faith  under  a  rea- 
sonable supposition  of  success  thereby,  in 
an  action  to  recover  damages  resulting 
from  the  death  of  her  intestate.  Matter  of 
Snedeker,  95  App.  Div.  149 ;  88  N.  Y.  Supp. 
847. 

An  executor,  at  the  time  his  letters  tes- 
tamentary were  revoked,  on  reversal  of  the 
decree  probating  the  will,  had  paid  his 
counsel  $2,150  on  account  of  services,  and 
then  gave  his  note  for  the  residue  of  the 
sum  due  him,  and  upon  filing  his  account 
credited  the  note  as  a  payment,  which  the 
surrogate  allowed  to  the  extent  he  deemed 
the  amount  reasonable,  but  the  appellate  di- 
vision set  the  allowance  aside  as  not  in  fact 
a  payment;  and  the  executor  being  there- 
after appointed  administrator  of  the  estate, 
paid  the  note,  and  credited  the  amount  al- 
lowed by  the  surrogate,  in  his  accounts  as 
such. — Held  that  it  was  not  an  item  which 
was  an  obligation  of  the  estate  while  he  was 
administrator,  and  so  could  i.ot  be  u' lowed 
in  his  account  as  such,  but  he  mijjlit  be 
permitted  to  open  his  account  as  "\ ecu tor 
and  file  a  supplemental  account.  M  ittr-r  of 
Blair,  67  App.  Div.  116;  73  N.  >.  *-;pp. 
675. 

An  accounting  executor  is  not  confined 
to  the  provisions  of  §§  2561,  2562,  in  the 
compensation  of  his  counsel.  Matter  of 
Mitchell,  39  Misc.  120;  78  N.  Y.  Supp.  976. 

The  direction  by  a  testator  in  his  will 
for  the  erection  of  a  suitable  and  proper 
monument  of  a  prescribed  kind  does  not 
justify  an  excessive  expenditure  in  view  of 
the  smallness  of  the  estate,  and  where  the 
direction  is  explicit  the  executor  is  not  jus- 
tified in  showing  declarations  of  the  testa- 
tor to  sustain  the  expenditure.  Matter  of 
Smith,  75  App.  Div.  339;  78  N.  Y.  Supp. 
130. 

Excessive  and  inappropriate  payments  for 
funeral  expenses  of  a  child? — disallowed  on 
settlement  of  the  account  of  her  adminis- 
trator. Matter  of  Kiernan,  38  Misc.  394; 
77  N.  Y.  Supp.  924. 

An  administratrix  cannot  be  allowed  on 


her  accounting  the  amount  of  the  funeral 
expenses  of  the  widow  of  the  intestate  who 
survived  him  several  years.  Matter  of 
Sworthout,  38  Misc.  56;  76  N.  Y.  Supp. 
961.  •  KF 

Nor  is  an  administratrix  entitled  to  credit 
for  payment  of  taxes  and  mortgage  interest 
accruing  upon  the  property  of  the  intestate 
after  his  death.     lb. 

Where  the  testator  owned  a  burial  plot 
containing  sufficient  space  for  his  interment, 
and  that  of  his  surviving  wife, — Held  that 
the  latter  was  not  justified  in  making  an 
expenditure  as  executor  in  the  purchase  of 
another  plot  upon  unsustained  allegations 
of  refusal  to  permit  the  burial  in  the  plot 
he  owned.  Matter  of  Caldwell,  188  N.  Y. 
115;  80  N.  E.  663. 

An  item  for  moneys  paid  to  an  attorney 
for  services  rendered  to  the  executrix  per- 
sonally rather  than  in  her  representative 
capacity  is  properly  disallowed  upon  her  ac- 
counting,    lb. 

A  provision  in  a  will  appointing  attor- 
neys for  the  estate  is  not  conclusive  iipoK 
the  executors.     lb. 

The  expenses  of  unnecessary  and  fruitless 
litiamtion  should  not  be  allowed.  Matter 
of  Stanton,  41  Misc.  278;  84  N.  Y.  Supp. 
46. 

An  executor,  who  had  received  from  his 
testator  in  his  lifetime  a  conveyance  of  city 
real  estate  upon  which  water  rates  were 
then  liens,  cannot  be  allowed  in  his  ac- 
counts as  executor  the  payments  made  to 
discharge  them.  Matter  of  Mertens,  39 
Misc.  512;  80  N.  Y.  Supp.  376. 

The  sole  executor  received  a  power  of 
sale  of  the  real  estate  and  a  gift  of  one- 
half  the  whole  property  of  the  testatrix. — 
Held  that  on  the  judicial  settlement  of  her 
accounts  no  expenditures  on  account  of  the 
real  estate  were  to  be  allowed  or  consid- 
ered. Matter  of  Ogden,  41  Misc  158;  83 
.  N.  Y.  Supp.  977. 

A  charge  for  the  care  of  and  collection 
of  interest  on  securities, — disallowed,  be- 
ing a  part  of  the  duty  of  an  executrix.     lb. 

An  executor  with  power  of  sale  of  five 

houses — Held   warranted   in   employing   his 

->n  to  collect  the  rents,  at  the  customary 

rate  of  compensation.     Matter  of  Wagner, 

40  Misc  490;  82  N.  Y.  Supp.  797. 

A  charge  for  the .  month's  rent  of  the 
apartment  occupied  by  the  testatrix,  in 
which  the  executors  permitted  her  effects  to 
remain  pending  a  contest  of  the  will,  in- 
stead of  storing  them  prior  to  the  issue  of 
letters, — Held  to  be  allowed  to  the  executor. 
Matter  of  Murray,  40  Misc.  433;  82  N.  Y. 
Supp.  394. 

An  executor  will  not  be  allowed  counsel 
fees  for  services  he  should  have  performed 
in  person.     lb. 

Unnecessary  expenditure  for  lot  and  mon- 
umentr--di8allowed  in  the  accounts  of  the 
executrix,  there  being  opportunity  for  in- 
terment with  testator's  parents  which  he  de- 
sired. Matter  of  Woodbury,  40  Misc.  143: 
81  N.  Y.  Supp.  503. 

Executors  are  justified  in  carrying  out 
a  contract  of  their   testator  with   a  third 


i 
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person  to  sustain  the  market  price  of  stock 
in  which  the  testator  was  largely  interested, 
where  their  failure  to  do  so  would  have 
produced  very  injurious  results  to  the  es- 
tate, and  their  act  has  resulted  in  averting 
an  overwhelming  disaster.  Matter  of  Cor 
bin,  101  App.  Div.  25;  01  N.  Y.  Supp.  797. 

Where  a  stipulation  was  entered  into  by 
all  parties  interested  in  an  estate,  that  all 
administrative  expenses  should  be  borne  by 
the  persons  having  a  life  interest  in  the 
estate,  costs  which  are  awarded  to  the  ex- 
ecutors who  are  successful  on  an  accounting 
against  certain  contesting  remaindermen 
are  not  included  among  "administrative  ex- 
penses" and  should  come  out  of  the  general 
fund.  Matter  of  Brower,  71  Misc.  398;  130 
N.  Y.  Supp.  191. 

In  order  to  charge  executors  personally 
for  selling  property  of  the  estate  below  its 
real  value,  it  is  not  enough  to  show  that 
they  did  not  get  the  best  price  obtainable; 
it  must  be  shown  that  they  acted  with  an 
absence  of  the  diligence  and  prudence  which 
an  ordinary  man  would  exercise  in  his  own 
affairs.     lb. 

An  allowance  should  not  be  made  to  ex- 
ecutors for  probate  expenses  in  an  action 
brought  by  them  individually,  and  in  their 
representative  capacity  for  a  construction 
of  the  will,  where  any  question  that  might 
arise  can  readily  be  settled  in  the  surro- 
gate's court  on  the  accounting,  and  the 
principal  end  is  to  benefit  the  personal 
interests  of  the  executors.  Matter  of  Thrall, 
30  App.  Div.  271 ;  51  N.  Y.  Supp.  595. 

Moneys  paid  out  by  the  executor  for  the 
support  of  infant  children  of  the  testator, 
before  his  receipt  of  any  moneys  in  his  ca- 
pacity as  guardian, — Held,  to  be  credited  in 
his  account  as  executor.  Matter  of  Creams, 
27  Misc.  76;  58  N.  Y.  Supp.  200,  Surr.  Ct. 

The  allowance  of  costs  and  disbursements 
of  the  executor  of  an  executrix,  out  of  the 
estate  of  her  decedent,  his  account  having 
been  surcharged, — Held,  improper.  Matter 
of  Matthewson,  8  App.  Div.  8;  40  N.  Y. 
Supp.  140. 

Payments  upon  a  bond  and  mortgage  not 
given  by  the  testator,  but  being  a  lien  on 
land  he  had  contracted  to  sell, — Held,  not 
to  be  chargeable  to  the  executor  though 
the  vender  failed  to  take  title,  and  the  pay- 
ments were  lost  to  the  estate.  Matter  of 
Hosford,  27  App.  Div.  427 ;  50  N.  Y.  Supp. 
550. 

An  executor  is  not  entitled  to  an  allow- 
ance for  services  rendered  by  an  accountant 
in  regard  to  real  estate  of  which  he  holds 
a  power  of  sale,  and  the  proceeds  of  which 
he  is  to  distribute,  performed  by  him  in 
discharge  of  his  duties  under  the  will.     lb. 

A  bill  for  attorney's  services  should  be 
itemized,  or  the  particular  service  be  proved 
on  the  accounting  by  executors.     lb. 

Refusal  of  a  surrogate  to  permit  an  ex- 
ecutor submitting  an  account  to  show  ex- 
penses actually  and  necessarily  paid  by  him, 
because  they  were  not  set  forth  in  the  ac- 
count. Held,  error.  Matter  of  Kane,  64 
App.  Div.  566;  72  N.  Y.  Supp.  333. 

The  fact  that  executors  and  trustees  are 


men  of  Urge  affairs,  accustomed  to  employ 
others  to  keep  their  books,  and  take  charge 
of  details,  will  not  authorize  the  allow- 
ance of  an  item  for  the  services  of  a  book- 
t  keeper  in  keeping  the  accounts  of  the  estate, 
when  the  nature  of  the  accounts  were  such 
that  the  allowance  could  not  ordinarily 
have  been  made.  Matter  of  Harbeck,  81 
Hun  26;  30  N.  Y.  Supp.  521. 

Attorney's  fees  cannot  be  allowed  for  at- 
tending to  matters  which  the  law  devolves 
upon  the  administrator  personally — as  mak- 
ing payments  to  legatees,  and  looking  after 
an  agent,  to  collect  rents  and  care  for  the 
property.  Matter  of  Quinn,  16  Misc.  651; 
40  N.  Y.  Supp.  732,  Surr.  Ct. 

Where  the  widow  was  to  receive  the 
net  income  for  life,  remainder  to  the  chil- 
dren,— Held,  that  the  executor  should  be  al- 
lowed for  an  expenditure  upon  buildings, 
which  enhanced  the  value  of  the  property, 
but  not  for  expenditures  for  temporary  re- 
pairs which  should  have  been  paid  out  of 
the  income.  Matter  of  Braunsdorf.  2  App. 
Div.  73;  37  N.  Y.  Supp.  229. 

Held,  however,  that  as  the  widow  had 
supported  the  minor  children,  the  executor 
might  be  credited  as  against  their  share  to 
the  extent  of  the  amount  credited  for  their 
support,  on  his  account  for  ordinary  repairs. 
lb. 

A  reasonable  expenditure  for  mourning 
apparel  for  a  widow  and  a  minor  daughter 
is  a  legitimate  part  of  the  funeral  expenses. 
Matter  of  Wachter,  16  Misc.  137;  38  N.  Y. 
Supp.  941,  Surr.  Ct 

The  expenses  of  litigation  unnecessarily 
protracted,  and  of  repeated  appeals,  caus- 
ing an  expense  greater  than  the  amount 
claimed,  will  not  be  allowed  further  than 
was  necessary  to  establish  the  right.  Gross 
v.  Moore,  14  App.  Div.  353;  43  N.  Y.  Supp. 
945. 

Executors,  held,  not  justified  in  charg- 
ing over  $28,000,  paid  out  of  expenses  of 
contesting  probate  of  a  will  against  an 
estate  of  $40,000,  when  the  benefit  arising 
from  the  contest  went  to  another  and  larger 
estate,  over  which  testatrix  had  a  power 
of  appointment.  Matter  of  Oakes,  19  App. 
Div.  192 ;  45  N.  Y.  Supp.  984. 

Reasonable  fees  of  an  attorney  for  ex- 
amining a  claim  against  the  estate,  and  for 
defending  it  against  such  claim  if  found  to 
be  improper,  should  be  allowed.  Matter  of 
Van  Buren,  19  Misc.  373;  44  N.  Y.  Supp. 
357,  Surr.  Ct. 

An  administrator  having  paid  a  certain 
sum  by  mistake  to  a  county  treasurer, 
Held,  that  he  could  not  charge  the  estate 
with  the  expense  of  litigation  to  recover  it. 
lb. 

An  administrator  having  credited  an 
estate  with  the  costs  received  by  his  attor- 
ney in  an  action  brought  for  a  claim  due 
the  estate, — Held,  that  the  amount  of  said 
costs  was  a  proper  charge  against  the  es- 
tate,    lb. 

The  burden  is  upon  executors  to  show 
the  necessity  of  incurring  charges  for  coun- 
sel fees,  costs  and  legal  expenses.    Matter 
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of  Hosford,  27  App.  Div.  427;  50  N.  Y. 
Supp.  550. 

Where  the  probate  of  a  will  was  set 
aside  by  the  appellate  division,  but  the 
question  involved  was  novel,  and  unsettled 
by  the  court  of  appeals, — Held,  that  the  ex- 
ecutor should  be  allowed  the  expenses  of  his 
appeal  to  the  court  of  appeals,  though  un- 
successful, and  he  was  personally  interested 
in  the  result.  Matter  of  Blair,  28  Misc. 
611;  59  N.  Y.  Supp.  1090,  Surr.  Ct. 

Allowance  of  $15,000,  to  counsel  for  the 
administrator  with  the  will  annexed,  for 
a  contest  over  probate,  in  which  the  coun- 
sel spent  250  days,  the  attendance  in  court 
being  45  days,  and  the  estate  amounting 
to  more  than  $500,000, — sustained.  Jenney 
v.  Lacy,  45  App.  Div.  630;  60  N.  Y.  Supp. 
1033. 

Liability  personal. — The  charges  of  an 
administrator  of  an  estate  are  primarily 
the  personal  debts  of  the  administrator,  and, 
if  incurred  properly  for  the  benefit  of  the 
trust  fund,  they  will  be  allowed  to  the  ad- 
ministrator upon  the  settlement  of  his  ac- 
counts. Matter  of  Holland  Trust  Co.,  76 
Hun  323. 

Debts  incurred  by  an  executor  or  admin- 
istrator subsequently  to  the  death  of  his 
decedent,  including  those  for  funeral  ex- 
penses and  proper  to  be  allowed  on  the  pas- 
sing of  his  accounts,  do  not  create  a  liabil- 
ity against  him  in  his  representative  capac- 
ity, but  create  a  personal  liability  only. 
Murphy  v.  Naughton,  52  State  Rep.  756; 
23  N.  Y.  Supp.  52;   68  Hun  424. 

Claim  is  preferred. — It  was  held,  that 
the  claim  of  an  executor  or  administrator 
to  be  reimbursed  for  the  just  and  reasonable 
expenses  of  administration,  as  provided  by 

2  R.  S.  93,  §  58,  is  paramount  to  the  de- 
mands of  any  creditors.  Hardenberg  v. 
Manning,  4  Dem.  437;  1  State  Rep.  308, 
Rollins,  Surr. 

Mast  be  actually  paid. — An  allowance 
cannot  be  made  for  an  administration  ex- 
pense till  it  has  been  actually  paid.  In  re 
Van-Nostrand's  Estate,  24  N.  Y.  Supp.  850; 

3  Misc.  396,  Weiant,  Surr. 

The  court  charged  the  jury  that  an  ex- 
ecutor could  not  bind  the  estate  by  the  em- 
ployment of  a  third  person,  but  that,  when 
be  presented  his  accounts  to  the  surrogate, 
he  had  a  right  to  offer  the  expense  of  such 
employment  as  a  proper  disbursement,  and 
that  it  was  for  the  surrogate  to  allow  or 
disallow  the  same.  Held,  that  the  instruc- 
tion was  correct  as  a  proposition  of  law. 
Douglass  v.  Leonard,  17  N.  Y.  8upp.  591 ;  44 
State  Rep.  293,  rev'g  14  N.  Y.  Supp.  274 ; 
39  State  Rep.  179,  C.  P. 

Payments  before  appointment. — When 
a  payment  made  before  the  appointment  of 
the  party  making  it  as  administrator  is  a 
proper  charge  against  the  next  of  kin,  the 
subsequent  appointment  relates  back  and 
gives  it  the  same  effect  as  if  it  had  been 
made  after  letters  granted.  Boyer  v.  Mar- 
shall, 5  State  Rep.  431. 

Traveling  expenses. — An  administrator 
will  be  allowed  for  the  expenses  of  com- 
municating intelligence  of  the  death  of  the 


deceased  to  his  family;  for  necessary  ex- 
penses attending  his  interment;  for  his  trav- 
eling expenses  incurred  on  business  of  the 
estate,  and  for  necessary  legal  advice,  but 
not  for  a  copy  of  the  inventory.  Hasler  v. 
Hasler,  1  Bradf.  248,  Bradford,  Surr. 

An  executor,  residing  in  another  State, 
who  necessarily  comes  to  this  State  to  prove 
the  will,  is  entitled  to  be  allowed  the  expen- 
ses of  his  journev.  Everts  v.  Everts,  62 
Barb.  577. 

Where  an  executor  sees  fit  to  remove 
from  the  State  before  he  has  settled  his 
trust,  and  chooses  to  have  an  agent  perform 
duties  which  the  law  had  imposed  upon  him, 
if  he  is  compelled  to  pay  for  such  services, 
he  will  not  be  allowed  to  credit  himself 
with  the  amount  so  paid  in  his  account  as 
trustee.  Matter  of  Ingersoll,  20  State  Rep. 
356;  6  Dem.  184,  Farnum,  Surr. 

An  administratrix  who  necessarily  takes 
a  journey  to  be  examined  as  a  witness  in 
a  foreclosure  suit,  is  entitled  to  a  fair  al- 
lowance for  loss  of  time  and  travelling  ex- 
penses.    Elliott  v.   Lewis,   3  Edw.  40. 

Probate  expenses. — When  a  will  leaves 
personal  property  in  this  State  and  real 
property  in  another  State  to  an  executor 
who  is  also  made  trustee  of  the  property, 
and  the  will  is  proved  in  this  State,  it  is  a 
matter  of  necessity  that  the  will  be  proved 
in  such  other  State.  And  the  executor  on 
accounting  as  trustee  should  be  allowed  the 
costs  of  probate  in  that  State.  Young  v. 
Brush,  28  N.  Y.  667;  18  Abb.  171,  rev'g  38 
Barb.  294,  and  24  How.  70. 

$5,000  and  disbursements  are  too  much 
to  charge  for  procuring  the  admission  of  an 
uncontested  will  to  probate.  DeLamater  v. 
McCaskie,  4  Dem.  549,  Coffin,  Surr. 

On  a  contest  railroad  fares,  hotel  bills, 
fees  of  associate  counsel,  expenses  of  dicta- 
tion, etc.,  cannot  be  allowed  as  disburse- 
ments to  be  charged  to  the  estate.  Matter 
of  Tracv,  18  Abb.  N.  C.  242,  Stern,  Surr. 

Decedent  died  and  left  a  will  in  the 
State  of  New  Jersey,  leaving  estate  in  New 
York  county.  The  surrogate  of  said  coun- 
ty granted  letters  of  administration.  There- 
after the  will  was  duly  admitted  to  probate 
in  New  Jersey  and  ancillary  letters  of  ad- 
ministration were  issued  in  New  York  to  the 
foreign  executor.  Upon  a  settlement  of  the 
administrator's  accounts  credit  could  not  be 
allowed  for  any  disbursements  representing 
expenses  incurred  in  contesting  the  probate 
of  the  will  in  New  Jersey.  Matter  of  Black, 
19  State  Rep.  260,  Rollins,  Surr. 

Expenses  of  proving  the  will  may  be  al- 
lowed the  executor  out  of  the  estate  as 
against  the  legatees  on  whose  behalf  resist- 
ance was  made.  Mesick  v.  Mesick,  7  Barb. 
120. 

Agent.  —  An  executor  or  administrator 
may  employ  an  agent  in  the  matters  of  the 
estate  if  its  peculiar  circumstances  so  re- 
quire; but  the  compensation  of  such  agent 
must  be  measured  by  the  nature,  extent,  and 
value  of  his  services.  O'Gara  v.  Clearkin, 
58  N.  Y.  663,  rev'g  2  T.  &  C.  675.  See  Mat- 
ter of  White,  6  Dem.  375,  Ransom,  8urr. 

The  reasonable  charges  paid  to  an  agent 
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employed  in  the  management  of  an  estate, 
if  the  circumstances  render  such  employ- 
ment proper  and  justifiable,  should  be  al- 
lowed, whether  the  will  gives  special 
authority  for  it  or  not.  McWhorter  v.  Ben- 
son, Hopk.  28;  Vanderheyden  v.  Vander- 
heyden,  2  Paige  287.  See  Cairns  v. 
Chaubert,  9  Id.  160. 

Where,  from  peculiar  circumstances  or 
the  peculiar  nature  or  the  situation  of  the 
property,  the  services  of  an  agent  are  essen- 
tial in  the  care  and  management  of  an  es- 
tate, the  value  of  such  services  may  be  paid 
from  the  estate.  Matter  of  lngersoll,  20 
State  Rep.  356;  6  Dem.  184,  Farnum,  Surr. 

The  employment  or  payment  of  agents 
by  an  executor  to  collect  the  rents  of,  and 
manage  certain  real  estate  belonging  to  his 
decedent's  estate  is  not  wasteful  or  extrava- 
gant, where  such  real  estate  consists  of  a 
drugstore  with  apartments  above.  Wells  v. 
Disbrow,  20  N.  Y.  Supp.  518;  48  State 
Rep.  746. 

Payment  to  the  widow  of  decedent  for 
services  as  janitor  and  housekeeper  of  a  ten- 
ement-house belonging  to  the  estate  allowed. 
Matter  of  Meikle,  2  Connol.  97,  Ransom, 
Suit. 

Clerk. — An  executor  is  not  entitled  to 
credits  for  clerk  hire,  where  evidence  does 
not  show  payments  to  a  clerk,  but  a  reten- 
tion of  funds  by  the  executor  for  services 
performed  by  himself  as  clerk.  Re  Butler's 
Estate,  9  N.  Y.  Supp.  642;  1  Connol.  58, 
Weiant,  Surr. 

In  general,  an  administrator  will  not  be 
allowed  for  clerk  hire  in  keeping  his  ac- 
counts, as  such,  but  he  may  be  allowed  for 
just  and  reasonable  expenses  incurred  in 
their  preparation  for  submission  to  the  sur- 
rogate. Fowler  v.  Lockwood,  3  Redf.  465, 
Coffin,  Surr. ;  In  re  Estate  of  Richardson,  2 
Misc.  289,  Coffin,  Surr.;  Matter  of  Beach's 
Estate,  1  Misc.  27;  22  N.  Y.  Supp.  1079, 
Davie,  Surr. 

Clerk  hire  at  $600  a  year  allowed  where 
the  estate  was  $1,400,000.  Meeker  v.  Craw- 
ford, 5  Redf.  450,  Coffin,  Surr. 

Disbursements  made  by  executors  in  good 
faith,  and  for  the  apparent  interest  of  the 
property  of  the  estate,  e.  g.,  for  procur- 
ing free  ferries  in  its  locality,  may  be  al- 
lowed upon  their  accounting,  although  no 
distinct  authority  for  the  expenditure  is 
contained  in  the  will.  Slack  v.  Wiggin,  1 
Dem.  568,  Rollins,  Surr. 

The  executor  will  be  allowed  credit  for 
expenses  necessarily  incurred  for  the  bene- 
fit of  the  estate,  also  for  so  much  of  the 
funds  as  have  actually  been  used  by  him  for 
the  maintenance  and  support  of  the  chil- 
dren; also,  in  a  proper  case,  for  such  ex- 
penses as  he  might  have  been  called  upon  to 
defray  from  the  personal  estate  for  the  bene- 
fit of"  the  realty,  in  the  absence  of  sufficient 
income  therefrom  to  meet  it.  Estate  of 
Bettels,  21  State  Rep.  136,  Ransom,  Surr. 

A  testator  by  his  will  made,  in  express 
terms,  the  expense  of  administration  a 
charge  on  his  estate.  In  an  action,  brought 
by  an  attornev  who  had  rendered  services  in 
proceedings  for  the  probate  of  the  will,  to 


enforce  his  bill,  as  a  charge  against  the  es- 
tate, it  was  claimed  by  the  defense  that  such 
action  was  not  maintainable,  because  of  the 
fact  that  the  plaintiff  had  already  recovered 
a  judgment  against  the  principal  legatee  and 
devisee,  by  whom  he  was  employed  to  take 
proceedings  for  the  probate  of  the  will,  and 
also  for  the  reason,  that,  under  the  general 
rule,  contracts  made  by  an  executor  should 
be  enforced  against  him  personally,  even  in 
a  case  in  which  he  may  be  properly  al- 
lowed, on  his  accounting,  for  the  money  thus 
paid  out  by  him.  Held,  that,  under  the  cir- 
cumstances of  this  case,  these  expenses  hav- 
ing been  expressly  charged  by  the  will  upon 
the  estate,  the  action  to  enforce  such  charge 
was  maintainable.  Boynton  v.  Laddy,  50 
Hun  339;  20  State  Rep.   148. 

His  own  services. — The  surviving  part- 
ner of  a  decedent,  who  is  also  an  executor 
of  his  will,  is  entitled  to  no  remuneration, 
in  the  latter  capacity,  for  his  labors  in 
winding  up  the  business  of  the  firm,  the 
performance  thereof  being  obligatory  upon 
him  as  a  duty  incidental  to  the  contract  of 
partnership.  Matter  of  Harris,  4  Dem.  463, 
Rollins,  Surr. 

An  executor  cannot  charge  for  the  use 
of  his  own  horse  and  wagon  in  collecting 
the  assets,  though  if  he  had  hired  a  team 
he  could.  Matter  of  lngersoll,  6  Dem.  184; 
20  State  Rep.  356,  Farnum,  Surr. 

An  executor  cannot  charge  his  decedent's 
estate  for  the  use  of  his  own  horse,  on 
journeys  made  while  transacting  business 
appertaining  to  the  administration,  nor  for 
food  furnished,  by  himself,  for  himself  or 
beast;  though  semble,  contra,  if  he  should 
hire  a  hack  or  dine  at  an  inn.  Pullman  v. 
Willets,  4  Dem.   536,  Adlington,  Surr. 

When  an  executor  works  out  a  highway 
tax  personally,  instead  of  paying  the 
money,  or  hiring  another  person  to  do  the 
work,  he  should  be  allowed  therefor,  in  his 
account.  Lansing  v.  Lansing,  45  Barb.  182; 
1  Abb.  N.  S.  280;  31  How.  55.  But  see 
Morgan  v.  Hannas,  13  Abb.  N.  S.  361,  Ct. 
of  App.,  rev'g  39  Barb.  20. 

Attorney  and  legal  expenses. — Where 
services  are  rendered  by  attorneys  to  an 
executor  in  his  capacity  as  such,  the  liability 
of  such  executor  therefor  to  his  attorneys 
is  personal.  Van  Gamp  v.  Searle,  79  Hun 
134. 

An  allowance  for  counsel  fees  cannot  be 
mad?  until  they  are  paid,  and  the  surro- 
gate is  the  proper  judge  whether  they  are 
reasonable.  Matter  of  Spooner,  86  Hun  9; 
33  N.  Y.  Supp.  136. 

Whether  a  surrogate  is  precluded  in  all 
cases  from  allowing  an  executor  upon  his 
accounting  an  amount  of  indebtedness  in- 
curred for  services  of  counsel,  where  the  sum 
has  not  been  actually  paid,— -doubted.  Mat- 
ter of  O'Brien,  J45  N.  Y.  379. 

The  executor  may  not  be  allowed  at- 
torney's fees  for  collecting  interest,  looking 
after  repairs,  and  payment  of  tax  bills,  or 
such  other  services  as  he  might  have  ren- 
dered, and  he  must  show  that  counsel  fees 
charged    were    necessary    and    reasonable. 
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Matter  of  Arkenburgh,  13  Mite.  744;  35  N. 
Y.  Supp.  251,  Surr.  Ct 

In  fixing  the  value  of  an  attorney's 
services,  rendered  to  executors  and  to  the  es- 
tate, the  compensation  is  not  to  be  limited 
to  specified  and  detailed  bills  with  a  speci- 
fied sum  for  each  item,  but  the  amount  in- 
volved in  the  estate,  the  character  and 
amount  of  work  done,  the  hours  occupied, 
the  results  attained,  and  the  standing  of  the 
attorneys  are  to  be  considered.  Matter  of 
Sewall,  32  Misc.  604;  67  N.  Y.  Supp.  466, 
Surr.  Ct. 

The  executor  under  a  will,  the  decree  ad- 
mitting which  to  probate  was  reversed,  and 
an  allowance  for  counsel  fees  promised  to 
his  attorney,  and  for  which  he  had  given 
his  note,  was  struck  out  by  the  judgment  of 
the  appellate  division,  will  not  be  permitted 
as  administrator  to  credit  himself  with  the 
tame,  against  the  objection  of  his  co-admin- 
istrator, though  presented  in  the  form  of  a 
payment  of  the  note.  Matter  of  Blair,  34 
Misc.  444;  69  N.  Y.  Supp.  1013,  Surr.  Ct. 

It  is  well  settled  that  an  executor  or  ad- 
ministrator cannot  be  allowed  counsel  fees 
as  an  expense  of  administration  until  he  has 
actually  paid  the  amount.  Matter  of  Van 
Nostrand,  3  Misc.  306;  24  N.  Y.  Supp.  850, 
Weiant,  Surr. 

A  surrogate  has  no  jurisdiction  or  power 
to  allow  an  executor  to  credit  himself  with 
items  of  alleged  expenses  of  administration 
which  have  not  in  fact  been  paid  by  him. 
Accordingly,  held,  that  an  attorney's  claim 
for  services  amounting  to  $1,200.22,  with 
a  credit  of  $200,  would  only  be  allowed  to 
the  amount  paid.  Held,  also,  that  an  item 
of  $175  for  attorney's  fees  alleged  to  have 
been  paid  to  another  attorney  for  legal  serv- 
ices which  was  vouched  only  by  an  un- 
receipted bill  for  the  amount,  should  be 
disallowed.  Matter  of  CBries,  5  Misc.  136; 
25  N.  Y.  Supp.  704,  Lansing,  Surr. 

The  authority  of  a  surrogate  to  sanction 
credits,  claimed  in  his  account  by  an  exec- 
utor, etc.,  for  sums  paid  as  counsel  fees, 
is  derived  from  2  R.  S.  03,  §  58  (repealed 
and  inserted  in  §  2730  by  L.  1803,  c.  686), 
which  section  provides  that  "in  all  cases, 
such  allowance  shall  be  made  for  their  ac- 
tual and  necessary  expenses  as  shall  appear 
just  and  reasonable."  St.  John  v.  McKee, 
2  Dem.  236,  Rollins,  Surr. 

When  an  administrator,  temporary  admin- 
istrator, or  executor  has  expended  sums  of 
money  as  counsel  fees,  he  may  properly  as- 
sert a  claim  to  be  credited  therefor  in  his 
accounts  with  the  estate,  and  upon  the  set- 
tlement of  such  accounts  the  surrogate  will 
allow  such  credit  if  it  appear  that  the  ex- 
penditure has  been  necessarily  incurred,  and 
is  reasonable  in  amount.  Stokes  v.  Dale,  1 
Dem.  260;  3  Civ.  Proc  384,  Rollins,  Surr. 

There  can  be  no  doubt  that  fees  for  legal 
services  are  "expenses  of  administration/1 
and  that  the  payment  of  such  fees  should,  in 
proper  cases  and  within  proper  limits,  be 
made  a  charge  upon  an  estate  in*  whose 
interests  such  services  have  been  rendered. 
The  situation  of  a  temporary  administrator 
does  not  essentially  differ  in  this  respect 


from  that  of  any  other  administrator,  or 
from  that  of  an  executor.  When  either  of 
those  officers  has  expended  sums  of  money 
as  counsel  fees,  he  may  properly  assert  a 
claim  to  be  credited  therefor  In  his  accounts 
with  the  estate,  and  upon  the  settlement  of 
such  accounts,  the  surrogate  will  allow  such 
credit,  if  it  appears  that  the  expenditure 
has  been  necessarily  incurred  and  is  rea- 
sonable in  amount.     lb. 

The  statute  does  not  preclude  executors, 
administrators,  trustees,  or  guardians  from 
employing  counsel  to  give  them  necessary 
legal  assistance  in  the  management  of  their 
trusts,  or  from  rewarding  the  services  of 
such  counsel  according  to  their  value,  and 
without  reference  to  the  limitations  of  the 
Code.  For  payment  so  made,  such  an  of- 
ficer may,  of  course,  present  to  the  surro- 
gate his  claim  for  reimbursement  out  of  the 
funds  of  the  estate.  Such  claim  may  just- 
ly form  one  of  the  items  with  which  he 
credits  himself  in  his  accounts  and,  so  pre- 
sented, it  is  laid  bare  to  the  scrutiny  of  all 
nersons  interested  in  the  estate,  may  be  ob- 
jected to,  like  other  items,  by  any  party 
who  chooses  to  contest  it,  and  will  be  al- 
lowed or  disallowed,  according  as  it  is  ascer- 
tained to  have  been  a  proper  or  an  improper 
disbursement.  Walton  v.  Howard,  1  Dem. 
105,  Rollins,  Surr. 

An  attorney  who  is  executor  cannot  be 
allowed  out  of  the  estate  any  costs  in  ac- 
tions relating  to  the  estate;  though  he  may 
be  allowed  expenses  or  disbursements. 
Campbell  v.  Purdy,  5  Redf.  434,  Coffin,  Surr. 

Nor  can  he  be  paid  for  his  services  as 
attorney.  In  re  Howard's  Estate,  23  N.  Y. 
Supp.  836;  3  Misc.  179,  Davie,  Surr.;  Mat- 
ter of  Van  Wert,  3  Misc.  563,  Coftln,  Surr. 

While  one  acting  as  executor  cannot 
lawfully  receive  counsel  fees  for  services 
rendered  by  him  to  decedent's  estate,  an  ac- 
counting executor's  claim  to  be  reimbursed 
for  payment  of  such  fees  to  one  named  in 
the  will  as  executor  who  has  never  taken 
letters  or  exercised  any  executorial  control 
over  the  estate,  though  he  has  filed  no  re- 
nunciation, must  be  passed  upon  precisely  as 
if  the  latter  had  not  been  so  named.  Camp- 
bell v.  Mackie,  1  Dem.  185,  Rollins,  Surr. 

It  seems,  that  if  one  so  named,  but  not 
acting  as  executor,  render  legal  services  to 
the  estate,  the  payment  to  him  of  a  legacy 
given  to  him  as  executor  would  not  preclude 
the  acting  executor  from  claiming  such  re- 
imbursement on  his  accounting,  but  would 
only  justify  the  disallowance  of  credit  for 
payment  of  the  legacy.     lb. 

An  item  of  expenditure,  in  the  account 
of  an  executor,  representing  counsel  fees 
paid  for  services  rendered  in  the  course  of 
administration,  will  be  cut  down  so  as  to 
exclude  remuneration  for  the  performance, 
by  an  attorney,  of  any  duties  incumbent 
upon  the  former  personally,  in  view  of  his 
statutory  commissions.  Raymond  v.  Day- 
ton, 4  Dem.  333,  Rollins,  Surr. 

When  administrators  employ  counsel,  on 
final  settlement  of  their  accounts,  they  are 
personally  liable  to  pay  for  their  services 
and  disbursements.     They  cannot  make  an 
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agreement  on  which  counsel  can  found  any 
claim  against  the  estate.  Willcox  v.  Smith, 
26  Barb.  316. 

Nor  can  they  charge  the  estate  with 
any  such  claims.  Nor  can  the  surrogate 
make  an  arbitrary  allowance  in  lieu  of  com- 
pensation directed  by  statute.  lb. ;  Devin  v. 
Patchin,  26  N.  Y.  441 ;  25  How.  5,  rev'g  37 
Barb.  430. 

Upon  an  executor's  accounting,  the  sur- 
rogate will  not  entertain  objections  to  the 
disbursement  of  sums  paid  by  him  as  costs 
and  counsel  fees,  on  the  proceedings  to 
prove  decedent's  will,  pursuant  to  the  decree 
therein  rendered.     Campbell  v.  Mackie. 

Whether,  upon  the  judicial  settlement  of 
an  account,  payment  to  counsel  can  ever 
be  sanctioned  as  a  charge  against  the  estate. 
'  when  it  recompenses  services  which  have 
already  been  the  subject  of  taxation  by  the 
surrogate,  and  for  which  the  accounting  par- 
ty has  been  granted  the  statutory  allowance, 
quaere.  Walton  v.  Howard,  1  Dem.  103,  Rol- 
lins, Suit. 

It  was  held  under  a  provision  similar  to 
that  of  §  2472,  subd.  3,  that  a  surrogate 
has  power  to  direct  payment  by  executors  of 
a  sum  due  to  their  counsel,  for  services,  as 
settled  and  adjusted  by  them.  Gilman  v. 
Gilman,  63  N.  Y.  41.     Sed  qusere. 

An  executor  who  employs  counsel  in  liti- 
gations for  the  benefit  of  his  estate  will  be 
allowed  the  reasonable  value  of  their  serv- 
ices, although  he  has  not  paid  their  claims. 
Such  an  allowance  is  made  by  the  court, 
and  is  entirely  separate  from  the  matter  of 
taxable  costs  in  a  surrogate's  court.  This 
power  of  the  court  is  a  necessary  one,  as 
if  it  did  not  exist  many  cases  would  arise 
where  neither  the  wills  nor  the  estates  of 
testators  could  be  protected  without  great 
personal  loss  to  their  executors.  Douglas 
v.  Yost,  64  Hun  155;  28  Abb.  N.  C.  370; 
45  State  Rep.  850;   18  1ST.  Y.  Supp.  830. 

Executorial  trustees  are  entitled  to  and 
should  be  allowed  in  their  accounts  disburse- 
ments for  witness  and  counsel  fees  made  by 
them  in  defending  a  proceeding  instituted 
by  a  devisee  to  obtain  a  construction  of  a 
doubtful  provision  of  testator's  will.  In  re 
Washbon's  Estate,  14  N.  Y.  Supp.  672;  38 
State  Rep.  619. 

If  an  executor  or  administrator  sees  fit 
to  not  personally  perform  the  ordinary  serv- 
ices attendant  upon  the  performance  of  the 
trust  he  assumes,  but  employs  an  agent  or 
attorney  to  perform  the  same,  then  he  must 
individually  make  payment  therefor.  Mat- 
ter of  Van  Nostrand,  3  Misc.  396 ;  24  N.  Y. 
Supp.  850,  Weiant,  Surr. 

An  administrator  is  entitled  to  credit  for 
payments  for  an  attorney's  services  rendered 
in  preparing  and  presenting  a  petition  for 
his  appointment  as  administrator,  and  ob- 
taining the  consent  of  next  of  kin  to  such 
appointment,  in  obtaining  the  appointment 
of  appraisers,  and  preparing  the  notice  to 
creditors,  and  in  causing  the  notices  of  the 
appraisement  and  inventory  to  be  posted 
and  served.     lb. 

An  administrator  is  not  entitled  to  credit 
for   money   paid    an   attorney   for   services 


in  searching  for  deceased's  will,  or  in  pro- 
curing papers  and  securities  of  deceased 
from  a  bank  which  had  custody  thereof,  or 
in  being  present  at  the  making  of  the  in- 
ventory, and  preparing  and  posting  notices 
of  sale,  or  in  writing  to  agents  having 
charge  of  investments  out  of  the  State  for 
information  relative  thereto,  since  these 
services  can  all  be  performed  as  well  by  the 
administrator  himself.     lb. 

On  the  settlement  of  the  accounts  of  an 
administrator,  where  the  attorney  employed 
by  him  testifies  that  the  credits  claimed 
by  the  administrator  on  account  of  at- 
torney's fees  are  reasonable,  and  no  evidence 
is  offered  to  the  contrary,  the  court  can- 
not act  on  its  personal  knowledge  that  such 
items  are  greater  than  the  customary 
charges  for  similar  services.     lb. 

Executors  will  not  be  allowed  for  services 
of  their  attorney  in  the  management  of  the 
estate  while  they  were  enjoined  from  trans- 
acting the  business  of  the  estate.  Matter 
of  O'Brien,  25  N.  Y.  Supp.  704;  5  Misc. 
136.  Lansing,  Surr. 

In  an  administrator's  action  for  a  wrotig'- 
ful  act  causing  the  death  of  his  intestate 
plaintiff  may  employ  a  counsel,  and  agree 
on  compensation  to  him,  payable  from  the 
amount  to  be  recovered.  Lee  v.  Van  Voor- 
his,  29  1ST.  Y.  Supp.  571;  78  Hun  575. 

Where  the  owner  of  a  hotel,  managing  the 
business  thereof  during  his  lifetime,  leaves 
a  will  directing  that  after  his  death  it  is 
to  be  carried  on  by  his  son  and  executor 
for  the  benefit  of  the  estate  of  the  deceased, 
and  such  business  is  so  carried  on  after 
his  decease,  and  services  necessary  to  enable 
the  son  and  executor  to  carry  out  the  in- 
tention of  the  testator  and  beneficial  to  the 
estate  are  rendered  by  an  attorney  under  a 
special  agreement  that  the  same  are  to  be 
paid  for  out  of  the  estate,  and  the  son  and 
executor  is  insolvent,  an  action  will  lie  to 
enforce  the  payment  for  such  services  out  of 
the  assets  of  the  estate,  Clapp  v.  Clapp, 
44  Hun  451. 

When  the  questions  raised  in  an  action 
are  sufficiently  doubtful  to  warrant  the  hope 
that  a  judgment  recovered  against  an  es- 
tate may  be  reversed,  and  when  all  the  next 
of  kin,  other  than  the  judgment-creditor, 
urge  an  appeal  from  such  judgment,  the  ad- 
ministrator of  the  estate  is  justified  in  tak- 
ing an  appeal  therefrom,  and  upon  his  ac- 
counting should  be  allowed  his  reasonable 
disbursements  connected  therewith.  Matter 
of  Ritch,  76  Hun  36. 

Where  the  next  of  kin  request  that  an 
appeal  be  taken  from  a  judgment  against 
the  estate,  and  the  questions  raised  on  the 
appeal  are  sufficiently  doubtful  to  warrant  a 
hope  that  the  judgment  might  be  reversed, 
the  administrator  will  be  allowed  his  rea- 
sonable disbursements  on  such  appeal.  In  re 
Hawxhurst's  Estate,  27  N.  Y.  Supp.  613; 
59  State  Rep.  623. 

Where  executors,  who  had  no  title  to  real 
estate,  but  had  managed  and  controlled  the 
same  with  the  consent  of  the  real  owners 
employed  counsel  and  incurred  expenses  ir 
establishing,  before  commissioners,  the  value 
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of  real  property  of  their  testatrix  about  to 
be  taken  for  public  parks, — Held,  that,  as 
agents  of  the  owners,  they  were  entitled  to 
be  repaid  such  expenditures  from  the  award 
made  to  their  estate  by  the  commissioners. 
Matter  of  Dept.  of  Public  Parks,  37  State 
Rep.  688. 

Where  costs  are  recovered  against  an  ex- 
ecutor, as  such,  in  suits  against  him,  and 
on  appeal  the  supreme  court  does  not  charge 
the  same  to  him  personally,  he  is  entitled  to 
credit  in  his  account  for  the  amount  paid 
thereon.  In  re  Smith's  Estate,  22  N.  Y. 
Supp.  1067,  Weiant,  Surr. 

Executors  who  have  invested  trust  funds 
in  a  bond  and  mortgage  which  are  perfectly 
good  are  not  entitled,  on  final  accounting, 
to  the  expenses  incurred  by  them  on  a  sale 
and  transfer  of  such  bond  and  mortgage  be- 
fore maturity  to  a  third  person.  In  re 
Lamb's  Estate,  21  N.  Y.  Supp.  343. 

An  executrix,  who  is  also  a  beneficiary 
under  the  will,  cannot  charge  the  estate  with 
the  expense  of  proceedings  instituted  in  an- 
other State,  and  still  pending  against  her  co- 
executors,  for  maladministration,  without 
showing  reasonable  grounds  for  bringing  the 
action.  In  re  Stevens'  Estate,  6  N.  Y.  Supp. 
638. 

Where,  on  the  final  settlement  of  an  admin- 
istrator's account,  the  evidence  shows  that 
the  sum  that  the  administrator  paid  his  at- 
torney for  obtaining  the  money  which  con- 
stitutes all  the  estate,  is  a  reasonable  one, 
it  should  be  allowed  him.  Matter  of  Lara- 
mie, 24  State  Hep.  702. 

Where  competent  counsel  have  been  em- 
ployed by  the  executor  first  qualifying,  the 
employment  at  the  expense  of  the  estate, 
of  other  counsel,  by  an  executor  subsequent- 
ly qualifying,  requires  strong  evidence  to 
support  it.  Matter  of  Delaplaine,  19  Abb. 
X.  C.  413,  affi'g  8  State  Rep.  776;  1  Connol. 
1.    See  18  State  Rep.  985. 

Two  executors  of  the  will  of  the  testa- 
tor employed  different  lawyers.  Both  ex- 
ecutors acted  honestly  and  intelligently. 
Objection  was  made  to  the  allowance  of  more 
than  one  counsel  fee  for  all  the  legal  serv- 
ices rendered  to  these  executors  in  aiding 
them  in  the  discharge  of  their  duties.  Held, 
that  they  were  entitled  to  be  reimbursed  out 
of  the  estate  for  the  sums  paid  by  them  re- 
spectively to  their  respective  attorneys;  that 
each  case  depends  entirely  upon  the  facts 
and  circumstances  therein  and  cannot  be  an 
absolute  precedent  for  another.     lb. 

The  administrator  brought  suit  against 
the  city  in  which  he  was  successful  and  was 
awarded  the  sum  of  $206.32  taxable  costs, 
which  his  attorney  received.  Held,  that  the 
administrator  should  have  charged  himself 
in  his  account  with  this  sum  so  received  by 
his  attorney.  Estate  of  Bradley,  17  State 
Rep.  836,  Ransom,  Surr. 

Payments  made  by  any  executor  to  coun- 
sel for  services  are  subject  to  the  risk  of 
disallowance  of  any  claim  he  may  make  for 
credit  in  that  regard  upon  his  accounting. 
Matter  of  Delaplaine. 

On  a  final  accounting  the  administrator 
presented  a  claim  for  legal  services  which 


he  claimed  to  have  paid  to  his  law  partner 
for  consultation  and  examination  of  laws 
before  commencing  foreclosure  suit  against 
a  railroad  in  another  State.  It  appeared 
that  such  suit  was  carried  on  by  attorneys 
in  that  State  under  an  agreement  that  they 
were  to  look  to  the  road  for  their  fees. 
Held,  that  the  transaction  was  unreal  in 
appearance,  and  the  claim  properly  disal- 
lowed. Re  Stephens'  Estate,  2  N.  Y.  Supp. 
36.     See  113  N.  Y.  547. 

Where  the  contestants  by  writing  author- 
ized an  executor  to  pay  their  attorney  a  cer- 
tain fee,  the  executor  is  not  entitled  to 
credit  for  a  further  sum  paid  the  attorney, 
more  than  five  years  thereafter,  for  the 
payment  of  which  no  other  authority  is 
shown.  Re  Butler's  Estate,  9  N.  Y.  Supp. 
642;  1  Connol.  58,  Weiant,  Surr. 

In  an  action  against  the  estate,  tried  be- 
fore a  referee,  where  the  administrator's 
attorney  neglected  to  plead  the  statute  of 
limitations,  a  charge  of  $350  for  the  at- 
torney's services  in  applying  to  the  Special 
Term  for  leave  to  amend,  and  in  appeal- 
ing to  the  General  Term  from  an  order 
of  denial,  will  be  disallowed  as  an  unnec- 
essary expense.  In  re  Oollyer's  Estate,  1 
Connol.  546;  9  N.  Y.  Supp.  297,  Coffin, 
Surr. 

Where  several  suits  are  brought  against 
the  estate,  all  of  which  involve  the  same 
point,  but  one  of  which  is  tried,  and  the 
law  governing  them  has  already  been  set- 
tled by  the  court  of  appeals,  a  charge  in  ex- 
cess of  $500,  as  counsel  fees,  is  unreason- 
able,    lb. 

Under  2  R.  S.  93,  §  58,  as  amended  L. 
1863,  c.  362,  8  8,  which  provides  that,  on 
an  accounting  by  executors  and  administra- 
tors, a  reasonable  allowance  shall  be  made 
for  their  actual  and  necessary  expenses,  an 
administrator,  on  the  settlement  of  his  ac- 
count, will  not  be  allowed  sums  paid  to  coun- 
sel for  advice  as  to  the  selection  of  an  ad- 
ministrator from  among  several  of  the  next 
of  kin,    lb. 

Nor  is  he  entitled  to  fees  paid  counsel 
for  retainers,  and  for  procuring  evidence 
in  cases  brought  against  the  estate,  nor  for 
fees  for  the  execution  of  the  administrator's 
bond,  and  for  attendance  and  advice  on  the 
making  of  an  inventory  of  the  estate.     lb. 

An  administrator,  in  his  official  capacity, 
has  no  interest  that  entitles  him  to  inter- 
vene in  proceedings  to  establish  a  lost  will 
of  his  intestate,  though  the  petition  prays 
that  his  letters  be  revoked,  as  the  revoca- 
tion will  follow  as  a  matter  of  course  on 
the  establishment  of  the  will  (2684)  ;  and, 
on  settlement  of  his  accounts,  he  will  not 
be  reimbursed  for  his  expenditure  for  coun- 
sel fees  in  those  proceedings.     lb. 

Where,  in  a  contest  over  a  claim  against 
the  estate,  the  administrator  has  employed 
an  able  attorney,  who  has  not  asked  as- 
sistance, the  administrator  will  not  be  al- 
lowed payments  made  to  an  assistant 
attorney  of  but  a  few  years'  practice,  who 
has  become  indirectly  employed  in  the  case, 
except    for    services    that    would    otherwise 
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have     been      necessarily     performed     and  j 
charged  for  by  the  attorney.     lb. 

An  executor  cannot  get  the  judgment  of 
the  surrogate  as  to  paying  a  counsel's  bill, , 
but  must  act  on  his  own  judgment  and  rely  ; 
on   its   being   sustained   on   an   accounting. 
Matter  of  Conn,  5  Dem.  338,  Rollins,  Suit. 

A  surrogate's  court  cannot  make  any  al- 
lowance to  an  executor  or  administrator, 
as  counsel  fees  in  litigation,  in  other  courts, 
concerning  the  estate,  until  he  has  paid 
his  counsel  and  applies  for  reimbursement. 
Shields  v.  Sullivan,  3  Dem.  296,  Rollins, 
Surr. 

An  executor  or  administrator  cannot  be 
allowed  for  counsel  fees  for  an  action  for 
decedent's  debt  where  he  has  not  paid  them, 
and  to  allow  them  would  deduct  from  the 
dividend  to  a  creditor.  Heather's  Estate,  15 
Abb.  N.  C.  194,  Rollins,  Surr. 

The  rule  is  well  settled  that  in  no  event 
can  an  allowance  be  made  by  the  surrogate 
for  a  claim  presented  by  an  executor  until 
he  has  actually  paid  his  counsel  and  applies 
for  reimbursement.  Matter  of  Bailey,  47 
Hun  477 ;  14  State  Rep.  325. 

Where  an  executor  was  credited  in  the 
decree,  entered  upon  the  settlement  of  his 
accounts,  with  $200  as  the  value  of  services 
rendered  by  an  attorney,  and  with  $150  for 
services  rendered  by  another  attorney  in  an- 
other action,  while  the  undisputed  evidence 
showed  that  no  money  had  been  paid  to 
either  of  them,  the  executor,  who  was  in- 
solvent, having  given  his  notes  to  them, — 
Held,  that  the  claim  of  the  executors  did 
not  come  within  the  rule  justifying  the  sur- 
rogate in  giving  the  credit.     lb. 

An  executor  or  administrator  will  not,  in 
an  ordinary  ease,  be  allowed  credit  for  coun- 
sel fees  paid  for  professional  assistance  in 
preparing  an  inventory  of  the  personal  prop- 
erty of  the  estate,  the  statute  contemplating 
that  he  and  the  appraisers  will  prove  equal 
to  that  emergency.  Pullman  v.  Willets,  4 
Dem.  536,  Adlington,  Surr. 

The  court  will  not  allow  extraordinary 
compensation,  by  way  of  costs  and  counsel 
fees,  out  of  an  estate,  on  the  application  of 
the  attorney  for  an  accounting  executor, 
upon  the  ground  of  trouble  experienced  by 
the  former  in  consequence  of  his  client's  ig- 
norance of  bookkeeping  and  irregular 
method  of  keeping  his  accounts.  Impor- 
tunities in  this  behalf  should  be  addressed  to 
the  executor  personally.  O'Reilly  v.  Meyer, 
4  Dem.  161,  Rollins,  Surr. 

If  an  executor,  acting  in  good  faith  for 
the  benefit  of  the  estate,  and  under  the  ad- 
vice of  counsel,  sue  in  a  manner  apparently 
beneficial  to  the  estate,  and  is  thereby  sub- 
jected to  costs,  they  may  be  allowed  him 
as  against  the  estate.  Collins  v.  Hoxie,  9 
Paige  81. 

Where  legal  proceedings  are  instituted  in 
good  faith  for  the  benefit  of  the  estate,  and 
result  in  the  first  instance  in  an  order  in 
favor  of  the  administrator,  it  is  obvious 
they  were  not  altogether  groundless.  The 
awarding  costs  on  appeal  to  the  creditor  is 
no  evidence  that  the  court  considered  the 
proceedings  unjustifiable.     Nor  will  such  a 


conclusion  follow  from  the  fact  that  costs 
are  awarded  against  the  administrator  in  a 
similar  case,  where  the  administrator  is 
plaintiff.  If,  however,  costs  are  awarded 
against  him  in  an  action  brought  against 
him,  it  is  evidence  that  the  claim  has  been 
unreasonably  litigated.-  Matter  of  Miller, 
4  Redf.  302,  Livingston,  Surr. 

An  executor  who  unsuccessfullv  resists 
an  application  to  compel  him  to  give  se- 
curity and  account,  should  not  be  allowed 
costs  unless  the  *  surrogate  orders  them. 
Hosack  v.  Rogers,  9  Paige  461.  See  Gil 
man  v.  Gilman,  2  Lans.  1. 

It  is  improper  to  allow  to  the  executor 
the  fees  of  an  auditor  to  whom  a  claim 
against  the  estate  purchased  by  the  execu- 
tor was  referred,  or  counsel  fees  for  services 
in  support  of  such  claim.  Shakespeare  v. 
Markham,  72  N.  Y.  400. 

Upon  an  accounting  by  the  successor  of 
the  executor  of  decedent's  will,  the  attorneys 
who  had  appeared  for  two  beneficiaries,  G. 
and  V.,  on  an  accounting  by  the  executor, 
claimed  a  lien  for  their  services  on  the 
amount  of  their  clients'  legacies,  as  deter- 
mined by  the  decree  entered  in  the  latter 
proceeding,  to  the  extent  of  $1,000,  beyond 
the  costs  awarded  by  that  decree,  and  pre- 
sented an  affidavit  setting  forth  that,  about 
two  years  after  the  decree  was  entered,  they 
had  presented  a  bill  for  that  sum  to  G.,  who 
had  agreed  to  pay  the  same.  This  agree- 
ment was  denied  by  G.,  in  an  affidavit  aver- 
ring that  the  attorneys  had  undertaken  to 
perform  the  services  in  question  for  the 
amount  of  costs  to  be  allowed  by  the  decree. 
Held,  that,  as  matter  of  law,  no  lien  existed 
for  the  sum  demanded  by  the  attorneys,  and 
that  payment  could  not  be  awarded,  the 
court  having  no  power  to  try  the  issues  of 
fact  presented  by  the  affidavits.  Smith  v. 
Cent.  Trust  Co.,  4  Dem.  75,  Coffin,  Surr. 

Three  executors,  upon  their  accounting, 
credited  themselves  with  $1,675  and  $5,000, 
expended  by  one  of  them  for  legal  services 
rendered  in  the  administration  of  the  estate. 
The  services  to  which  the  former  sum  re- 
lated were  described  in  the  account  and 
vouchers,  with  a  degree  of  detail.  As  to 
the  latter,  the  bill  described  the  services, 
for  which  the  charge  was  made,  in  broad 
and  sweeping  terms;  its  lack  of  particular- 
ity was  not  supplied  by  the  testimony; 
neither  the  executor  nor  his  counsel,  on  their 
examination,  exhibited  any  accurate  notion 
of  the  nature  and  extent  of  the  services; 
and  two  of  objectors'  witnesses  estimated 
their  value  at  about  $2,500.  The  principal 
foundation  for  this  charge  was  conferences 
had  between  the  expending  executor,  who 
was  himself  a  lawyer,  and  his  counsel,  cov- 
ering a  period  of  nineteen  months,  the  fre- 
quency, dates,  duration,  etc.,  of  which  were 
not  disclosed.  It  not  appearing  likely  that 
further  inquiry  would  elicit  additional  facts, 
it  was,  upon  all  the  evidence,  Held,  that  the 
charge  secondly  above  mentioned  should  be 
allowed,  subject  to  a  deduction  of  $3,750. 
St.  John  v.  McKee,  2  Dem.  236,  Rollins, 
Surr. 

An  attorney's  claim  for  services  as  to  de- 
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cedent's  estate  is  on  the  executor  person- 
ally, and  a  surrogate  cannot  enforce  its 
payment.  Hoes  v.  Halsey,  2  Dem.  677,  Oof- 
fin.  Surr. 

An  executor  or  administrator  is  bound  on 
his  accounting  to  satisfy  the  surrogate  of 
the  necessity  and  reasonableness  of  a  claim 
made  by  him  to  be  reimbursed  for  sums  ex- 
pended as  counsel  fees.  Willson  v.  Willson, 
2  Dem.  462,  Rollins,  Surr. 

There  is  no  rigid  rule  prescribing  a  pre- 
sumption of  the  correctness  of  an  accounting 
executor's  charges  for  counsel  fees,  and 
throwing  upon  objecting  parties  the  onus 
of  impeaching  their  accuracy  and  propriety. 
No  legal  technicalities  can  compel  the  sur- 
rogate to  adjudge  "just  and  reasonable" 
what  he  knows  to  be  otherwise.  St.  John 
v.  McKee,  2  Dem.  236,  Rollins,  Suit. 

An  executor  who  has  created  liabilities 
against  the  estate  for  professional  services 
and  otherwise  should  not  be  allowed  such 
items  against  the  estate  without  proof  that 
they  have  been  paid,  that  they  were  rea- 
sonable in  amount,  or  necessary  for  the  pro- 
tection of  the  estate.  Matter  of  Swart,  25 
State  Rep.  88. 

The  justice  and  reasonableness  of  a  claim 
for  counsel  fees  must  be  established  to  the 
satisfaction  of  the  surrogate,  before  such 
claim  can  properly  receive  his  approval. 
Of  course,  the  bare  fact  that  an  executor 
has  actually  expended1  for  legal  services  the 
sum  for  which  he  asks  to  be  reimbursed  does 
not,  of  itself,  entitle  him  to  reimbursement. 
Nor,  indeed,  does  he  become  entitled  simply 
by  showing,  in  addition,  that  he  has  acted 
honestly  and  in  good  faith.  If  objection  is 
interposed,  it  must  also  be  made  to  appear 
that,  when  the  services  were  rendered,  they 
were  demanded  by  the  best  interests  of  the 
estate,  and  merited  the  compensation  by 
which  they  were  rewarded.  St.  John  v.  Mc- 
Kee. 

The  fact  of  payment  by  an  executor  or 
administrator  of  a  sum  of  money  for  at- 
torney's fees  is  not  sufficient  to  cast  the 
burden  of  impeaching  its  justness  upon  the 
objector.  Matter  of  Harnett,  15  State  Rep. 
725,  Ransom,  Surr. 

The  fact  that  an  administrator  had  paid 
certain  disbursements  to  counsel  is  not  suf- 
ficient to  warrant  their  allowance  upon  his 
accounting,  and  such  explanation  as  would 
satisfy  judicial  inquiry  must  be  offer ed  to 
justify  it  Matter  of  Nockin,  15  State  Rep. 
731,  Ransom,  Surr.;  Contra,  Fowler  v. 
Lockwood,  3  Redf.  465. 

An  executor  who  has  employed  and  paid 
counsel  for  legal  services  in  the  course  of  his 
administration  should  not  be  reimbursed 
for  such  payment  out  of  the  funds  of  his 
testator's  estate,  unless  a  proper  regard  for 
the  interest  of  the  estate  seemed  to  make 
such  services  necessary  at  the  time  they 
were  invoked.  Matter  of  Peyser,  5  State 
Bep.  344;  5  Dem.  244,  Rollins,  Surr. 

Refusal  to  allow  counsel  fees  on  account- 
ing is  not  error  where  no  request  was  made 
to  find  that  the  amount  claimed  was  a  rea- 
sonable charge,  though  evidence  was  given 


in  respect  to  it.  Deagan  v.  Von  Glahn.  26 
N.  Y.  Supp.  989. 

Physician. — An  executor  cannot  be  al- 
lowed for  payments  made  to  the  physician 
who  attended  his  wife,  the  testatrix,  in  her 
last  sickness,  he  having  been  engaged  by 
her.  Estate  of  Shipman,  22  Abb.  N.  C.  289; 
1  Connol.  256,  Ransom,  Surr. 

An  executor  or  administrator  cannot,  on 
his  accounting,  be  credited  with  payment 
for  medical  services  rendered  to  decedent 
more  than  six  years  before  his  death.  Will- 
son  v.  Willson. 

Auctioneer.  —  An  administrator  should 
not  pay  an  auctioneer  more  than  two  and 
a  half  per  cent,  of  the  amount  of  the  sales 
as  commissions  for  selling.  Matter  of 
Dunn,  8  State  Rep.  766,  Teller,  Surr. 

Repairs. — A  widow  who  was  both  ad- 
ministratrix and  guardian  allowed  on  ac- 
counting as  administratrix  for  repairs  to 
dwelling-house  and  payments  for  incum- 
brances, taxes  and  insurance  on  real  estate. 
Matter  of  Rolph,  29  State  Rep.  64;  9  N. 
Y.  Supp.  293;  2  Oonnol.  191,  Sherman, 
Surr. 

The  executor  is  entitled  to  credit  in  his 
account  for  repairs  made  on  certain  real 
property,  to  preserve  it,  and  derive  an  in- 
come therefrom,  in  the  absence  of  proof 
that  the  repairs  were  not  necessary.  In 
re  Smith's  Estate,  22  N.  Y.  Supp.  1067, 
Weiant,  Surr. 

A  credit  in  an  executor's  account  for  re- 
pairs made,  after  the  death  of  his  testa- 
trix, to  a  house  devised  by  her,  constitutes 
no  debt  of  the  testatrix  and  cannot  be  al- 
lowed against  her  estate;  neither  can  it 
be  allowed  to  the  executor  as  a  repair  or 
expenditure  for  the  preservation  of  the 
estate,  as  the  executor  had  no  legal  author- 
ity to  incur  the  charge,  the  real  estate,  after 
payment  of  debts  and  funeral  expenses,  hav- 
ing been  specificially  devised.  Matter  of 
Perry,  5  Misc.  149;  25  N.  Y.  Supp.  716, 
Weiant,  Surr.  rF 

Insurance. — An  executor  holding  a  trust 
estate  in  lands  after  an  estate  for  life,  may 
properly  join  with  the  life  tenant  in  in- 
suring the  buildings  upon  the  premises,  and 
protecting  them  by  lightning  rods;  and 
should  be  allowed  the  proportion  of  the 
expense  properly  chargeable  to  the  trust 
estate.     Peck  v.  Sherwood,  56  N.  Y.  615. 

Where  the  executor  has  caused  the  build- 
ings on  the  real  estate  constituting  part  of 
a  trust  estate,  of  which  testator's  wife  had 
the  income  and  benefit  for  life,  to  be  in- 
sured for  a  period  of  three  years,  and  the 
life  beneficiary  dies  within  four  months  after 
such  insurance  is  placed,— Held,  that  the 
accounting  executor  should  only  charge  the 
beneficiary  with  a  proportionate  part  of 
the  amount  of  the  premium  paid.  Matter  of 
Wyatt,  9  Misc.  285,  McElroy,  Surr. 

The  executor  is  entitled  to  credits  for 
amounts  paid  for  insurance  on  the  property 
of  the  estate,  since  he  had  a  trust  authority 
over  the  same.     In  re  Smith's  Estate. 

Taxes. — An  executor  authorized  to  sell 
and  convey  testator's  land  will  be  allowed 
for  taxes  paid  by  him  on  the  land,  though 
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the  taxes  were  assessed  after  testator's  death, 
as  such  payment  was  necessary  to  enable 
him  to  carry  out  the  power  of  sale.  Matter 
of  Perry,  25  N.  Y.  Supp.  716;  5  Misc.  149, 
Weiant,  Surr. 

Need  not  be  a  lien,  if  decedent  personally 
liable  at  the  time  of  his  death.  Matter  of 
Franklin,  26  Misc.  107;  56  N.  Y.  Supp. 
858,  Surr.  Ct. 

Paid  on  testator's  request.— Where  a 
testatrix  requests  her  tenants  not  to  col- 
lect rent  of  certain  of  their  sub-tenants,  but 
to  charge  her  with  the  amount  of  the  same, 
such  tenants,  upon  their  accounting  as  ex- 
ecutors of  the  estate  of  the  testatrix,  are 
properly  credited  with  the  amount  of  the 
rent  reserved  in  their  lease  with  such  sub- 
tenants and  not  collected  by  them.  Matter 
of  Account  of  Bolton,  71   Hun  32. 

Money  paid  by  members  of  a  firm  to  third 
persons  at  the  request  of  a  testatrix,  who 
by  her  will  appointed  the  members  of  such 
firm  her  executors,  is  properly  allowed  them 
upon  their  accounting  as  such  executors. 
lb. 

Expenses  of  accounting. — A  charge  by 
the  administrator  for  services  relating  to 
the  accounting  will  be  disallowed,  as  his 
compensation  for  services  rendered  the  es- 
tate must  be  fixed  by  the  surrogate  at  the 
close  of  the  proceeding.  In  re  Collyer's  Es- 
tate, 9  N.  Y.  Supp.  297;  1  Connol.  546,  Cof- 
fin, Surr. 

A  payment  made  by  the  executors  for 
preparing  the  account  merely,  where  there 
was  no  advice  given  whatever,  will  be  dis- 
allowed, as  it  is  the  duty  of  an  executor 
to  prepare  his  account  unless  he  can  show 
that  such  preparation  would  be  impossible, 
owing  to  the  volume  of  the  account,  or  that 
its  nature  required  the  employment  of  an 
accountant,  or  for  other  like  cause,  but  not 
because  of  his  not  having  the  leisure  to  de- 
vote to  its  preparation.  Nor  would  the  ac- 
countant be  allowed  credit  for  preparing  the 
inventory.  Estate  of  Quin,  22  State  Rep. 
338;   1  Connol.  381,  Ransom,  Surr. 

The  claim  of  an  accounting  party  to  be 
credited  with  a  disbursement  made  by  him 
as  an  "expense  of  administration,"  does  not 
stand  upon  the  same  footing  as  claims  to  be 
credited  ex  gr.,  with  payment  of  a  debt  of 
decedent.  In  the  latter  case,  it  seems,  an 
unassailed  voucher  throws  upon  an  objector 
the  burden  of  disproving,  if  disputed,  the 
justice  and  reasonableness,  as  well  as  the 
fact,  of  payment.  In  the  former,  the  sur- 
rogate being  authorized  to  allow  credit  only 
for  disbursements  which  are  necessary,  just, 
and  reasonable,  he  must  be  satisfied,  by  com- 
petent proof,  that  such  as  he  allows  are  of 
that  character.  Journault  v.  Ferris,  2  Dem. 
320,  Rollins,  Surr. 

An  executrix  is  entitled  to  be  allowed  for 
services  of  counsel  upon  a  final  accounting 
by  the  other  executors.  In  re  Kenworthy's 
Estate,  17  N.  Y.  Supp.  655. 

Where  an  executor  failed  to  render  an 
account  until  forced  to  do  so  by  process 
of  court,  and  various  items  of  the  account 
tiled  by  him  were  contested  and  disallowed, 
he  cannot  reimburse  himself  from  the  es- 


tate for  expenses  caused  by  such  contest. 
In  re  Goetschius'  Estate,  23  N.  Y.  Supp. 
975,  Weiant,  Surr. 

An  accounting  party  is  not  confined  to 
§§  2561,  2562,  in  remunerating  his  coun- 
sel, but  may  expend  such  sum  as  he  deems 
proper  in  that  behalf,  to  be  included  in  his 
accounts,  and  the  correctness  and  propriety 
of  which  may  be  contested  by  the  persons 
interested.  To  justify  such  items,  it  must 
appear  that  services  beyond  the  ordinary 
preparation  of  the  account,  or  for  trial, 
were  rendered  and  were  necessary.  Matter 
of  Smith,  33  State  Rep.  929 ;  12  N.  Y.  Supp. 
88;  26  Abb.  N.  C.  56;  19  Civ.  Proc.  302;  2 
Connol.  418,  Ransom,  Surr. 

If  the  accounting  is  an  ordinary  formal 
one  and  involves  no  intricate  question,  the 
executor  should  not  employ  eminent  and 
expensive  counsel  and  pay  them  extrava- 
gant fees;  or  if  the  services  beyond  an 
ordinary  trial  or  account  were  such  that 
they  could  very  well  have  been  rendered 
by  an  attorney  of  average  learning  and 
ability,  he  cannot  pay  him  large  fees  and 
be  reimbursed  therefor;  but  if,  on  the  other 
hand,  the  estate  is  large  and  the  question 
at  issue  important,  he  is  not  limited  to  the 
employment  of  counsel  whose  services  may 
be  obtained  for  a  fee  of  ten  dollars  a  day, 
but  may  engage  counsel  equipped  by  learn- 
ing and  experience  to  conduct  litigations 
of  magnitude  and  recompense  him  with  a 
fee  corresponding  to  his  services  and  the 
interest  at  stake.    Matter  of  Smith. 

Expenses  disallowed.  —  The  estate  in 
question  amounted  to  $1,670.  On  the  ac- 
counting it  appeared  that  there  were  no 
debts,  and  that  the  administration  of  it 
was  simple,  but  the  executor  presented 
charges  to  an  amount  greater  than  the 
estate,  including  services  in  hunting  for 
assets,  traveling  expenses  not  shown  to  be 
necessary,  and  services  of  counsel  under  an 
agreement  to  pay  him  twenty-five  per  cent. 
of  the  estate. — Held,  that  these  charges 
were  properly  disallowed.  Matter  of  EHir- 
and,  35  State  Rep.  934. 

Body  of  deceased. — The  right  of  the 
next  of  kin  to  the  control  of  the  body  of  the 
decedent — considered.  Cohen  v.  Congrega- 
tion Shearith  Israel,  85  App.  Div.  65;  82 
N.  Y.  Supp.  918. 

Funeral  expenses  and  burial  lot. — The 

necessary  and  reasonable  funeral  expenses 
of  a  testator  are  a  charge  against  his  es- 
tate, and  have  a  preference  over  all  debts 
against  it  as  a  part  of  the  expenses  of  the 
trust;  and  the  law  implies  a  promise  on 
the  part  of  an  executor  to  pay  one  who, 
in  his  own  absence  or  neglect,  directs  a 
burial  and  incurs  and  pays  such  neces- 
sary expenses.  Patterson  v.  Patterson,  59 
N.  Y.  574,  modf'g  1  Hun  323;  47  How.  242. 
Matter  of  Miller,  4  Redf.  302,  Livingston, 
Surr. 

The  rule  applies  equally  in  the  case  of  an 
administrator.  Rappelyea  v.  Russell,  1 
Daly  214. 

Under  §  2727,  permitting  a  creditor  of 
an  estate,  or  one  interested  in  it,  to  pro- 
cure the  settlement  of  his  claim  or  inter- 
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est,  and  §  2720,  as  amended  by  Laws  1901, 
c.  293,  directing  an  administrator  to  first 
pay  the  intestate's  funeral  expenses,  pre- 
scribing the  manner  of  their  collection  if 
not  paid  within  a  certain  time,  and  re- 
quiring the  surrogate  court  to  take  proof 
as  to  the  reasonableness  of  the  claim,  a 
claimant  for  funeral  expenses,  proceeding 
for  their  collection  after  the  taking  effect 
of  the  amendment,  though  they  were  in- 
curred before  that  time,  must  adopt  the 
procedure  prescribed  in  the  amendment, 
which  merely  regulates  the  proceedings  for 
the  collection  of  such  claims.  Matter  of 
Kipp,  70  App.  Div.  667;  75  N.  Y.  Supp. 
589. 

For  previous  rule  see  Flint's  Estate,  15 
Misc.  598;  38  N.  Y.  Supp.  188,  Surr.  Ct. 

Funeral  expenses,  and  expenses  of  ad- 
ministration are  not  debts  of  the  decedent. 
Matter  of  Franklin,  26  Misc.  107;  56  N. 
Y.  Supp.  858,  Surr.  Ct. 

An  executor  or  administrator  is  liable 
for  the  suitable  and  reasonable  burial  ex- 
penses of  his  testator  or  intestate  if  he  have 
assets  enough  for  that  purpose,  even  if  by 
reason  of  his  absence  or  neglect  the  funeral 
was  ordered  by  another.  Kittle  v.  Huntley, 
51  State  Rep.  223;  67  Hun  617;  22  N.  Y. 
Supp.  519. 

The  whole  estate  of  a  decedent,  personal 
and  real,  is  liable  for  his  debts,  and  for 
funeral  expenses  and  a  monument,  if  rea- 
sonable in  amount.  Young  v.  Young,  51 
State  Rep.  587,  C.  P. 

An  undertaker,  called  upon  to  furnish 
funeral  requisites  for  a  deceased,  is  only 
chargeable  with  a  knowledge  of  the  appar- 
ent condition  of  the  deceased's  property, 
and  his  station  in  life,  and  if  he  furnishes 
only  what  would  be  suitable,  if  such  ap- 
pearances were  not  deceptive,  he  is  entitled 
to  be  paid  in  full  from  the  estate,  even 
though  it  is  insolvent.  Matter  of  Rooney, 
3  Redf.  15,  Calvin,  Surr. 

Unless  funeral  expenses  are  shown  to  be 
unreasonably  large  they  will  be  allowed. 
It  makes  no  difference  that  they  were  first 
paid  by  the  son  of  the  deceased,  to  whom 
the  administrator  repaid  the  amount.  Mat- 
ter of  Miller. 

Executors  having  assets  are  personally 
liable  to  pay  the  funeral  expenses  of  the 
testatrix.  The  husband  is  likewise  liable, 
if  credit  for  the  funeral  be  given  to  him; 
but  if  the  wife  leaves  assets,  he  has  a  rem- 
edy over  against  her  executors  for  the 
amount  he  is  obliged  to  pay.  Kessell  v. 
Hapen,  8  State  Rep.  352;  19  Abb.  N.  C.  86, 
N.  Y.  City  Ct. 

A  husband  is  bound,  as  matter  of  law, 
to  bury  the  body  of  his  deceased  wife;  yet 
be  may  be  allowed  the  funeral  expenses  out 
of  her  estate,  if  any.  But  a  third  per- 
son who  unnecessarily  interferes  and  gives 
directions,  as  to  the  expenditures,  becomes 
personally  and  ultimately  liable  for  the 
•mount  thereof.  Quin  v.  Hill,  4  Dem.  69, 
Coffin,  Surr. " 

An  executor  is  entitled  to  credit  for  pay- 
ments made  for  the  burial  expenses  of  a 
minor  legatee,  though  they  were  made  di- 


rect, without  waiting  for  the  grant  of  let- 
ters of  administration.  Re  Butler's  Estate, 
9  N.  Y.  Supp.  642;  1  Connol.  58,  Weiant, 
Surr. 

It  being  the  almost  universal  practice 
for  the  family  of  a  deceased  person  to 
wear  mourning;  and  a  change  of  wearing 
apparel  being  thus  rendered  necessary  as 
a  part  of  the  preparation  for  the  funeral, 
and  as  a  mark  of  proper  respect  for  the 
dead;  this  expense,  when  reasonably  in- 
curred by  those  for  whom  he  was  bound, 
in  his  lifetime,  to  provide,  should  be  borne 
by  his  estate.  Allen  v.  Allen,  3  Dem.  524, 
Signor,  Surr. 

Whether  an  undertaker  can,  on  his  own 
application,  procure  an  order  directing  the 
executor  to  pay  the  reasonable  expenses  of 
the  funeral,  quaere.  Matter  of  Hooney,  5 
Dem.  285,  Rollins,  Surr. 

Upon  the  accounting  of  executors,  the 
surrogate  refused  to  credit  them  with  $250 
paid  to  a  commandery  of  which  the  testa- 
tor was  a  member,  for  parading  at  his 
funeral,  and  which  did  not  appear  to  have 
been  demanded  by  it  as  a  condition  of  par- 
ticipation.— Held,  no  error.  Matter  of 
Reynolds,  124  N.  Y.  338;  36  State  Rep., 
affi'g  28  State  Rep.  285. 

The  administratrix  having  paid  the 
funeral  expenses  of  the  deceased,  and  hav- 
ing subsequently  received  sums  as  "funeral 
benefits"  and  "funeral  expenses"  from 
benefit  associations  of  which  deceased  was 
a  member,  is  not  entitled  to  credit  on  ac- 
count of  the  payments  made;  she  must  be 
considered  as  reimbursed  by  the  sums  re- 
ceived. Estate  of  Brooks,  5  State  Rep.  381; 
5  Dem.  326,  Rollins,  Surr. 

The  expense  of  erecting  a  monument  or 
tombstone  over  the  grave  of  an  intestate 
and  that  of  his  wife,  is  a  charge  against 
his  estate  in  the  hands  of  his  administra- 
tor, as  being  a  funeral  expense.  Laird  v. 
Arnold,  25  Hun  4. 

Erection  of  a  headstone  may  be  treated 
as  part  of  the  funeral  expenses,  when  the 
rights  of  creditors  are  not  defeated  thereby. 
Wood  v.  Vandenburgh,  6  Paige  277. 

Where  an  administrator  purchases  a  mon- 
ument in  his  representative  capacity  the 
debt  should  be  regarded  as  part  of  the 
funeral  expenses,  for  which  decedent's  prop- 
erty may  be  sold.  Matter  of  Laird  v.  Arn- 
old, 42  Hun  136;  3  State  Rep.  376. 

Administrators  are  justified,  even  as 
against  creditors,  in  burying  the  deceased 
according  to  his  rank  and  station  in  life, 
but  before  erecting  a  monument  or  head- 
stone, and  enclosing  the  burial  plot,  they 
should  wait  until  they  have  ascertained 
the  condition  of  the  estate,  and  in  case  the 
estate  cannot  pay  creditors  in  full,  they 
will  not  be  allowed  for  expenses  of  a  mon- 
ument. Matter  of  Erlacher,  3  Redf.  8,  Cal- 
vin, Surr. 

In  determining  what  should  be  allowed 
for  the  purchase  of  a  headstone  for  the 
deceased,  although  regard  should  be  had  to 
the  proportion  which  it  bears  to  the  amount 
of  the  estate,  yet  the  former  decisions  as 
to  what  that  proportion  should  be,  should 
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not  be  strictly  followed,  but  regard  should 
be  had  to  the  increased  cost  of  such  articles 
since  these  decisions  were  rendered.  lb. 
Administrators  should  not,  before  ascertain- 
ing the  amount  of  the  estate,  purchase  a 
larger  burial  plot  than  is  necessary  to  bury 
the  deceased.     lb. 

Where  a  will  gave  to  testator's  widow 
the  income  of  all  his  estate  "after  deduct- 
ing taxes,  assessments,  interest  on  mort- 
gages if  any,  and  other  charges  and  ex- 
penses, for  and  during  her  natural  life,"— 
Held,  under  the  doctrine  of  ejusdem  generis, 
that  disbursements  for  funeral  expenses, 
transportation  of  decedent's  remains,  and 
services  of  his  attending  physician,  were 
chargeable  to  the  corpus  of  the  estate,  and 
not  to  income.  Zapp  v.  Miller,  3  Dem*  266, 
Rollins,  Surr. 

In  a  case  where  the  deceased  was  an 
assistant  engineer  in  the  fire  department 
of  New  York,  at  a  salary  of  $2,000  per 
year,  and  was  well  connected, — Held,  that 
funeral  expenses  of  $334.70  might  be  al- 
lowed.   Matter  of  Erlacher. 

Burial  expenses  amounting  to  $127  are 
not  unreasonable  where  deceased  left  an 
estate  of  nearly  $800.  Kittle  v.  Huntley, 
22  N.  Y.  Supp.  519;  67  Hun  617;  51  State 
Rep.  223. 

Where  an  executor  has  proceeded  in  good 
faith,  his  claim  for  reimbursement  for  an 
expenditure  of  $60  for  funeral  expenses 
should  not  be  denied  on  the  ground  that 
such  expenditure  was  unwarranted.  Mat- 
ter of  Proctor,  54  State  Rep.  299,  Davie, 
Surr. 

Where  the  evidence  showed  that  out  of 
an  estate  of  $983.30  the  administratrix 
paid  $425  funeral  expenses,  besides  $60  for 
clergyman's  fee  and  music,  and  $78  for  a 
gravestone,— Held,  that  only  $200  should 
be  allowed  for  funeral  expenses,  and  $50 
for  a  gravestone.  Matter  of  Mount,  3  Redf. 
9n,  Calvin,  Surr. 

Objection  was  made  to  an  item  of  $56, 
expended  for  mourning  goods  for  the  widow, 
who  was  the  accounting  party,  as  exces- 
sive, and  not  properly  chargeable  against 
the  estate.  It  appeared  that  decedent  left 
no  children,  and  that  the  condition  oi  the 
estate  was  such  as  that  a  surplus  of  sev- 
eral thousand  dollars  would  remain  after 
the  payment  of  all  debts. — Held,  that  the 
charge  should  be  allowed,  as  a  part  of  the 
necessary,  or  at  least  proper,  funeral  ex- 
penses. Allen  v.  Allen,  3  Dem.  524,  Signor, 
Surr. 

Also  that  the  widow  should  be  allowed 
a  reasonable  expenditure  ($19)  for  the 
disinterment  and  burial  of  decedent's  re- 
mains,— the  place  where  they  were  first 
deposited  having  been  discovered  to  be  un- 
desirable; also  $175  for  a  mortuary  mon- 
ument; and  $40,  the  purchase  price  of  a 
lot  in  a  well-kept  cemetery,  the  title  to 
which  she  was  allowed  to  take  and  hold 
in  her  individual  name.     lb. 

Where  an  administratrix  for  the  burial 
of  the  deceased,  purchased  in  her  own  name 
half  a  plot  in  Greenwood  Cemetery  at  a 
cost  of  $270    (though  by  the  rules  of  the 


cemetery  she  might  have  purchased  a  quar- 
ter plot)  and  afterwards  the  estate  realized 
only  $2,625.78,— Held,  that  she  should  he 
allowed  only  $135  for  the  purchase  of  the 
plot,  though  there  were  no  creditors  of  the 
estate;  also,  that  the  administrators  should 
be  allowed  only  $250  of  $670  expended  by 
them  for  a  monument  and  enclosing  the 
burial  plot  Matter  oi  Erlacher,  3  Redf. 
S,  Calvin,  8urr. 

Where  an  estate  amounts  to  $8,000  and 
no  rights  of  creditors  are  impaired,  an  ex- 
penditure of  $400  for  a  monument  to  be 
placed  at  the  grave  of  the  testator  is  not 
unreasonable  or  excessive.  Matter  of 
Beach's  Estate,  1  Misc.  27,  Davie,  Surr. 

An  expense  of  $300  incurred  by  an  ex- 
ecutor for  testator's  tombstone  is  reason- 
able and  proper,  where  the  estate  is  valued 
at  more  than  $6,000,  and  the  rights  of 
creditors  are  not  impaired,  and  such  sum 
will  be  allowed  the  executor  on  hi9  account- 
ing. In  re  Howard's  Estate,  23  N.  Y.  Supp. 
836;  3  Misc.  170,  Davie,  Surr. 

It  appeared  that  the  decedent's  estate 
amounted  in  value  to  less  than  $2,800,  and 
that  $700  was  charged  by  the  administra- 
trix for  burial  lot  and  monument,  and  $200 
additional  was  placed  to  the  account  of 
funeral  expenses. — Held,  that  the  charge 
for  burial  plot  and  monument  was  exces- 
sive. Matter  of  Wood,  3  Redf.  9n,  Calvin, 
Surr. 

Where  the  estate  amounted  to  about 
$13,000, — Held,  that  as  against  next  of  kin, 
an  expenditure  of  $351  for  a  burial  lot 
was  not  unreasonable,  especially  when  most 
of  them  consent  or  do  not  object.  As 
against  creditors,  the  expenditure  would 
have  been  regarded  as  unreasonable.  Val- 
entine v.  Valentine,  4  Redf.  265,  Calvin, 
Surr. 

$40  for  a  burial  plot — Held,  a  reason- 
able disbursement,  as  a  part  of  the  funeral 
expenses,  where  the  personal  estate  was 
about  $1,200.  Chalker  v.  Chalker,  5  Redf. 
480,  Coffin,  Surr. 

$200  for  a  tombstone  is  not  extravagant, 
where  the  personal  estate  is  about  $26,000. 
Campbell  v.  Purdy,  5  Redf.  434,  Coffin,  Surr. 

$500 — Held  a  sufficient  sum  to  devote 
to  headstone,  in  the  case  of  an  estate  in- 
adequate to  the  payment  of  legacies  in  full. 
Tickel  v.  Quinn,  1  Dem.  425,  Livingston, 
Surr. 

Where  the  will  directed  the  executors 
to  expend  a  certain  amount  in  the  repair  of 
a  cemetery  lot,  and  the  executors  erected  a 
sarcophagus  for  the  remains,  replaced  an 
old  monument  by  a  new  one,  erected  head- 
stones, etc.,  all  at  a  less  cost  than  the 
amount  specified, — Held,  that  this  was  with- 
in the  authority  of  the  will.  Re  Fraser,  17 
Week.  Dig.  129,  Ct  of  App. 

Where  the  will  directed  a  suitable  mon- 
ument to  be  erected,  and  expressly  left  the 
style  and  expense  "entirely  discretionary" 
with  the  executor,  and  he  ordered  one  for 
$1,455,  where  the  personal  estate  was  about 
$11,000, — Held,  that  the  amount  was  at 
least  three  times  as  much  as  would  be  al- 
lowed, but  for  the  terms  of  the  will,  in  view 
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of  which  $700  was  allowed.  The  residuary 
legatee  was  the  party  objecting.  Matter  of 
Lackey,  4  Redf.  96,  Calvin,  Surr. 

Support  of  family,  etc. — An  adminis- 
trator has  no  legal  right  to  furnish  sup- 
plies for  the  family  of  the  intestate  at  the 
expense  of  the  estate.  Hyland  v.  Baxter,  5 
State  Rep.  219;  42  Hun  9. 

Payments  for  the  support  of  the  fam- 
ily during  administration  will  not  be  al- 
lowed. Hennessy's  Estate,  1  Tuck.  335, 
Tucker,  Surr. 

Rent  of  a  pew  in  church  for  the  use 
of  the  family  of  deceased  is  not  a  charge 
upon  the  personal  estate.  Scott  v.  Monell, 
1  Redf.  431,  Daly,  Act'g  Surr. 

Administratrix  allowed  out  of  the  share 
of  an  insane  daughter  the  expense  of  pro- 
ceedings to  place  her  in  an  asylum,  and 
one-half  of  the  cost  of  maintaining  her 
there.  One-half  was  all  she  had  advanced. 
Matter  of  Morris,  2  Connol.  372;  11  N.  Y. 
Supp.  201,  Spring,  Surr. 

Payments  to  or  for  infanta. — Charges 
made  against  infants  for  moneys  paid  for 
their  benefit  during  the  administration  of 
an  estate,  will  not  be  allowed  an  adminis- 
trator, etc.,  when  there  has  been  no  guard- 
ian of  the  infants.  Black's  Estate,  1  Tuck. 
145,  Tucker,  Surr.;  Dickson  v.  Badeau,  Id. 
335. 

An  executor  cannot  be  allowed  for  ad- 
vances made  by  him,  without  authority  from 
the  court,  to  infant  cestuis  que  trustent, 
out  of  the  earnings  of  a  fund  directed  by 
the  will  to  be  accumulated  for  their  benefit, 
until  the  termination  of  their  minority. 
Shepard  v.  Patterson,  3  Dem.  183,  Rollins, 
Surr. 

Although  a  court  of  equity  may  possess 
the  power  to  make  an  allowance  for  the 
support  and  maintenance  of  infant  children 
having  no  general  guardian,  to  the  extent 
that  the  same  may  be  necessary  to  meet 
their  absolute  wants,  and  although  if  such 
support  and  maintenance  have  been  sup- 
plied by  an  administrator  out  of  funds  held 
by  him  for  distribution  to  such  infants, 
it  may,  in  an  appropriate  case,  direct  a 
credit  in  his  favor  on  an  accounting  con- 
cerning the  funds  so  held  by  him;  yet  to 
justify  it  in  so  doing  it  must  be  affirma- 
tively shown  that  he  acted  in  entire  good 
faith,  and  the  amounts  of  the  various  ad- 
vancements, and  the  times  at  which,  and 
the  purposes  for  which,  they  were  respec- 
tively made,  must  be  established  by  satis- 
factory evidence.  Hyland  v.  Baxter,  31  Hun 
354,  aftVd  98  N.  Y.  610. 

Administrator  allowed  for  advances  from 
principal  for  infant's  support.  Hyland  v. 
Baxter,  42  Hun  9;  5  State  Rep.  219. 

Where  an  administrator,  who  is  also  a 
general  guardian  of  the  children  of  an  in- 
testate, with  the  approval  of  their  other 
peneral  guardians,  in  good  faith  and  with 
the  honest  purpose  of  promoting  the  best 
interest  of  their  wards,  and  of  their  estate, 
keeps  the  children  together  upon  the  home- 
stead farm  of  the  intestate,  and  expends 
TOney  received  by  him,  as  administrator,  in 
the  payment  of  taxes  on  the  farm,  and  for 


materials  and  labor  employed  in  the  care  of, 
and  in  making  repairs  to  the  real  estate 
and  in  the  support  and  education  of  the 
children,  and  the  expenditures  so  made  are 
such  that  if  permission  had  been  asked  of 
the  court  to  make  the  same,  such  author- 
ity would  have  been  given,  the  acts  of  the 
administrator  and  guardian  in  thus  ex- 
pending the  money  will  be  approved  and 
his  accounts  will  be  allowed.  Shepard  v. 
Stebbins,  48  Hun  247. 

A  father  is  not  obliged  to  support  his 
minor  children  where  they  have  property 
that  may  be  applied  for  that  purpose. 
Where  one  who  had  been  appointed  ad- 
ministrator of  his  wife's  estate  applied 
money  of  the  estate  in  good  faith  to  the 
support  of  their  children,— Held,  that  the 
amount  should  be  allowed  to  the  admin- 
istrator on  a  final  accounting.  Matter  of 
Marx,  5  Abb.  N.  C.  224,  Calvin,  Surr. 

A  widow  and  administratrix  of  a  de- 
cedent can  claim  credit,  on  her  accounting, 
for  expenses  incurred  in  the  maintenance  of, 
and  medical  attendance  upon,  infant  chil- 
dren of  the  marriage,  only  upon  showing 
that  she  herself  has  been  destitute  of  the 
means  requisite  therefor;  contra,  as  to  her 
infant  step  child.  Willson  v.  Willson,  2 
Dem.  462,  Rollins,  Surr. 

The  executor  is  entitled  to  credit  for  a 
payment  made  to  a  minor  legatee,  just  be- 
fore she  became  21  years  of  age,  to  pro- 
vide her  a  "wedding  outfit,"  which  it  does 
not  appear  she  was  able  to  obtain  other- 
wise, where  she  long  acquiesced  in  such 
payment,  and  does  not  claim  that  it  was 
not  for  necessaries.  Re  Butler's  Estate,  9 
N.  Y.  Supp.  642;  1  Connol.  58,  Weiant, 
Surr. 

Payments  of  cash  to  a  minor  legatee  for 
whose  support  there  is  ample  provision,  the 
purpose  of  which  payments  is  not  explained, 
and  for  which  no  receipts  are  shown,  are 
not  allowable  to  the  executor.     lb. 

Where  an  adult  legatee  assents  to  pay- 
ments made  to  him  while  a  minor,  the 
executor  should  be  allowed  credit  for  such 
payments.     lb. 

When  the  mother,  as  executrix,  charges 
her  children,  infant  heirs,  with  board,  cloth- 
ing, etc.,  they  should  be  allowed  for  the 
value  of  their  services.  Evertson  v.  Tap- 
pen,  5  Johns.  Ch.  497. 

A  claim  for  the  support  and  maintenance 
of  the  familv  of  the  testator  should  not 
be  disallowed  because  a  separate  account 
was  not  kept  of  such  expenditures  made 
for  each  of  the  infant  children,  as  such 
an  account  will  be  quite  impossible  where 
the  children  are  all  given  a  common  home, 
and  the  necessaries  for  all  are  supplied 
from  one  common  fund.  Shepard  v.  Steb- 
bins. 

Where  an  administratrix  of  the  estate  of 
her  deceased  husband,  who  died  leaving  a 
farm  incumbered  by  mortgage  and  personal 
property,  and  leaving  four  minor  children 
by  her,  of  the  ages  of  thirteen,  ten  and 
seven  years,  and  the  youngest  seven  months, 
is  also  general  guardian  of  such  minor  chil- 
dren,  and  from  the  personal   property   of 


4372 


* 

bx'b  os  adm'b;  compensation. 


12730 
c.  18,  t.  4,  a.  2 


the  estate  completes  repairs  upon  the 
dwelling-house  on  the  farm,  commenced  by 
her  husband  in  his  lifetime,  necessary  to 
make  the  house  tenantable  for  the  use  of 
herself  and  minor  children,  and  in  good 
faith  pays  off  the  mortgage  on  the  farm 
and  taxes,  and  insurance  on  the  buildings 
thereon,  necessary  for  the  preservation  of 
the  property  of  the  estate,  and  beneficial 
to  such  minor  children,  her  wards, — Held, 
that,  in  an  accounting  by  her  as  such  ad- 
ministratrix, she  should  be  credited  with 
such  payments,  and  that  the  surrogate's 
court  has  jurisdiction  to  allow  same.  Mat- 
ter of  Rolph,  29  State  Rep.  64;  9  N.  Y. 
Supp.  293;  2  Connol.  191,  Sherman,  Surr. 

An  administrator  paid  a  portion  of  a 
trust  fund  due  to  infant  beneficiaries  to 
their  mother. — Held,  that  he  was  not  en- 
titled to  credit  for  the  same  unless  it  ap- 
peared that  such  moneys  were  devoted  to 
the  support,  maintenance,  and  education  of 
such  infants.  It  is  not  enough  that  it  ap- 
pear that  they  were  devoted  to  the  sup- 
port of  the  mother  and  children.  In  re 
Hobson's  Will,  16  N.  Y.  Supp.  371;  41 
State  Rep.  565. 

Application  of  statute  of  limitations. 

— The  statute  of  limitations  is  not  limited 
in  its  operation  to  actions  alone,  but  ap- 
plies to  proceedings  in  surrogate's  court  for 
the  payment  of  decedent's  debts.  Matter  of 
Depuy,  28  State  Rep.  42. 

The  petition  for  payment  alleged  the  re- 
covery of  a  judgment  before  a  justice  of 
the  peace  in  1875;  its  docket  in  the  county 
clerk's  office,  and  a  payment  thereon  in 
1884.  The  administrator  answered,  deny- 
ing the  payment,  and  setting  up  the  statute. 
No  proof  of  payment  was  given. — Held,  that 
the  surrogate  properly  held  the  claim 
barred.     lb. 

In  1842  the  father  of  the  accounting 
executor,  B.,  opened  an  account  in  a  sav- 

§  2730.  [Am/d,  1881,  1893,  1895,  1905.]  Commissions  of  executor  or  ad- 
ministrator. 

On  the  settlement  of  the  account  of  an  executor  or  administrator,  the  surrogate 
must  allow  to  him  for  his  services,  and  if  there  be  more  than  one,  apportion 
among  them  according  to  the  services  rendered  by  them  respectively,  over  and 
above  his  or  their  expenses:  For  receiving  and  paying  out  all  sums  of  money 
not  exceeding  one  thousand  dollars,  at  the  rate  of  five  per  centum.  For  receiving 
and  paying  out  any  additional  sums  hot  amounting  to  more  than  ten  thousand 
dollars,  at  the  rate  of  two  and  one-half  per  centum.  For  all  suras  above  eleven 
thousand  dollars  at  the  rate  of  one  per  centum.  In  all  cases  such  allowance  must 
be  made  for  their  necessary  expenses  actually  paid  by  them  as  appears  just  and 
reasonable.  If  the  gross  value  of  the  personal  property  of  the  decedent  amounts 
to  one  hundred  thousand  dollars  or  more  each  executor  or  administrator  is  en- 
titled to  the  full  compensation  on  principal  and  income  allowed  herein  to  a  sole 
executor  or  administrator,  unless  there  are  more  than  three,  in  which  case  the  com- 
pensation to  which  three  would  be  entitled  must  be  apportioned  among  them 
according  to  the  services  rendered  by  them  respectively,  and  a  like  apportionment 
shall  be  made  in  all  cases  where  there  shall  be  more  than  one  executor  or  adminis- 
trator. Where  the  will  provides  a  specific  compensation  to  an  executor  or  admin- 
istrator he  is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  written 
instrument   filed  with    the   surrogate,   he   renounces   the   specific   compensation. 


ings  bank,  in  his  own  name,  "in  trust  for 
B.,"  then  an  infant.  In  1851  the  father 
died,  leaving  a  will,  of  which  his  widow, 
B.'s  mother,  qualified  as  executrix.  She, 
as  executrix,  drew  out  the  entire  amount 
on  deposit,  amounting  to  over  $700,  and 
never  accounted  therefor.  Upon  B.'s  ac- 
counting as  her  executor,  he  made  a  claim 
for  this  amount  against  her  estate.  It  ap- 
peared that  he  had  never  authorized  tes- 
tatrix to  draw  these  moneys,  and  never  dur- 
ing her  lifetime  knew  of  their  being  lost  to 
him;  that  he  resided  with  his  mother  un- 
til his  marriage,  and  afterwards  hired 
rooms  from  her.  Objectors  contended  that 
the  executor's  claim  was  barred  by  the 
statute. — -Held,  that  B.,  not  having  had 
any  knowledge  of  the  loss  of  the  funds  un- 
til after  testatrix's  death,  the  statute  did 
not  begin  to  run  until  that  event  occurred. 
Terry  v.  Ball,  1  Dem.  452,  Livingston,  Surr. 

The  representatives  of  former  executors 
paid  over  the  fund  in  their  hands  to  the 
administrator  with  the  will  annexed,  who 
died,  and  within  six  years  after  such  pay- 
ment this  proceeding  was  brought  against 
his  executor  to  recover  said  fund. — Held, 
that  the  statute  of  limitations  was  no  bar 
to  the  proceeding.  Matter  of  Post,  30  State 
Rep.  217;  9  N.  Y.  Supp.  449,  Ransom,  Surr. 

An  executor  who  pays  a  claim  barred  at 
testator's  death  will  not  be  allowed  the 
amount  in  his  accounts.  Shute  v.  Shute,  5 
Dem.  1,  Coffin,  Surr. 

An  administrator  having  given  his  note 
for  a  claim  against  the  estate  of  his  in- 
testate, is  entitled  to  have  the  same  al- 
lowed to  him  on  his  account,  and  may  bring 
in  the  claim  as  a  credit  against  the  amount 
of  assets  with  which  he  is  chargeable  when- 
ever there  is  an  accounting,  although  more 
than  six  years  after  the  date  of  the  pay- 
ment. Boyer  v.  Marshall,  5  State  nep. 
431. 
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Where  successive  or  different  letters  axe  issued  to  the  same  person  on  the  estate 
of  the  same  decedent,  including  a  case  where  letters  testamentary,  or  letters  of 
general  administration,  are  issued  to  a  person  who  has  been  previously  appointed 
a  temporary  administrator,  he  is  entitled  to  compensation  in  one  capacity  only, 
at  his  election,  except  that  where  he  has  received  compensation  in  one  capacity 
lie  is  entitled  to  the  excess,  if  any,  of  the  compensation  allowed  by  law,  above  the 
sum  which  he  has  already  received  in  the  other  capacity. 

Former  §§  2736,  2737,  2738,  consolidated.     Am'd  L.  1881,  c.  535;  L.  1803,  c  686;  L. 
1895,  e.  595;  L.  1905,  c.  328.     The  amendment  of  1905  inserted  the  word  "gross." 


General  rules  and  principles. — A  sur- 
rogate, in  his  discretion,  on  tbe  settlement 
of  the  account  of  an  administratrix,  may 
deny  her  statutory  commissions,  if  she  has 
been  guilty  of  misconduct.  Re  Gall,  107 
App.  Div.  310;  95  N.  Y.  Supp.  124. 

Where  there  were  two  executors,  and  their 
work,  apart  from  formal  acts,  was  per- 
formed by  an  accountant  and  attorneys,  who 
were  paid  out  of  the  estate,  and  the  work 
of  the  executors  consisted  in  obtaining  the 
probate  of  the  will,  inventorying  the  es- 
tate, keeping  the  account,  signing  checks, 
etc.  they  were  each  entitled  to  half  of  the 
commissions.  Re  Arnton,  106  App.  Div. 
326;  94  N.  Y.  Supp.  471. 

The  number  of  executors  or  administra- 
tors to  whom  commissions  can  be  allowed 
is  measured  by  the  number  in  office  at  the 
time  of  awarding  such  commissions,  and  not 
by  the  number  who  may  have  acted  at  some 
time,  and  for  one  reason  or  another  have 
ceased  to  be  executors  or  administrators  at 
the  time  of  the  judicial  settlement.  The 
executor  of  a  deceased  co-executor,  on  the 
settlement  of  the  account  of  a  sole  surviv- 
ing executor,  is  not  before  the  court  in  his 
official  capacity;  and  any  allowance  to  be 
made  to  him  rests  in  the  sound  discretion 
of  the  surrogate,  and  is  not  measured  by  J 
2730.  Re  McCormick,  46  Misc.  386;  94  N. 
Y.  Supp.  1071. 

Where  a  will  provided  that  the  executor 
should  receive  in  addition  to  compensation 
allowed  by  law  a  certain  sum  per  annum 
out  of  the  estate,  he  is  entitled  to  both.  Re 
Sprague,  46  Misc.  216;  94  N.  Y.  Supp.  84. 

An  executor  is  not  entitled  to  commis- 
sions until  the  will  has  been  proved,  letters 
testamentary  issued,  and  the  account  pre- 
sented to  and  passed  upon  by  the  surrogate. 
Oakeshott  v.  Smith,  104  App.  Div.  384;  93 
X.  Y.  Supp.  659. 

Where  the  trust  fund  in  personalty  ex- 
ceeds $100,000,  the  trustees,  not  exceeding 
three,  are  each  entitled  to  executor's  com- 
missions on  the  annual  income  received  and 
disbursed.  Re  Hunt's  Estate,  41  Misc.  72; 
83  N.  Y.  Supp.  652. 

The  allowance  is  to  be  made  by  the  sur- 
rogate, and  an  executor  cannot  reserve  the 
same  to  himself  until  the  amount  is  ascer- 
tained in  the  matter  provided  by  statute. 
Re  Furniss,  86  App.  Div.  96;  83  N.  Y.  Supp. 
530. 

A  litigation  can  be  treated  as  necessary 
when  it  has  been  prosecuted  not  only  in 
good  faith  but  also  in  the  exercise  of  a 
reasonable  judgment.  Re  Huf's  Estate,  62 
Misc.  600;  115  N.  Y.  Supp.  984. 


Where  executorial  and  trust  duties  of 
executors  who  are  also  named  as  trustees 
are  so  blended  as  to  render  them  prac- 
tically incapable  of  separation,  they  are  en- 
titled to  commissions  in  but  one  capacity. 
Matter  of  Martin,  196  N.  Y.  415;  90  N.  E. 
46. 

Where  a  testator  had  been  a  testamentary 
trustee  under  the  will  of  another,  his  ex- 
ecutrix, upon  accounting  for  the  fund  of 
which  the  deceased  had  been  trustee,  is  en- 
titled to  commissions  in  her  representative 
capacity  only,  and  they  must  be  paid  over  to 
the  estate  ot  the  deceased,  unless  the  court, 
upon  proper  grounds,  grants  a  portion  of 
them  to  her  individually.  Matter  of  But- 
ler, 66  Misc.  409 ;  123  N.  Y.  Supp.  279. 

Where  a  testator  owns  securities  pledged 
with  a  bank  and  with  brokers  which  were 
sold  by  them  by  direction  of  the  executor, 
— Held  that  the  executor's  commissions 
should  be  computed  upon  the  gross  amount 
realized  upon  such  sale  and  not  upon  the 
balance  left  after  payment  of  the  debt  for 
which  they  were  pledged.  Matter  of  Bolles, 
67  Misc.  40;  124  N.  Y.  Supp.  620. 

Annual  compensation  provided  by  the 
terms  of  the  will  for  executors  and  trustees 
— Held,  in  the  absence  of  specific  direction, 
to  be  apportioned  equally  between  principal 
and  income.  Matter  of  Fargo,  68  Misc.  273 ; 
125  N.  Y.  Supp.  156. 

Expenses  connected  with  the  sale  of  real 
estate,  broker's  commissions,  etc., — Held 
chargeable  against  the  principal.    lb. 

An  executor  is  entitled  only  to  the  stat- 
utory compensation,  and  a  surrogate  is  not 
authorized  to  allow  extra  compensation  for 
carrying  on  the  testator's  business  as  di- 
rected in  the  will,  which  did  not  provide  for 
extra  compensation.  Matter  of  Popp,  123 
App.  Div.  2;  107  N.  Y.  Supp.  277. 

An  administrator  or  executor  is  ordi- 
narily confined  to  the  fees  or  commissions 
prescribed  by  the  statute,  and  if  the  busi- 
ness of  the  decedent  be  continued  under  au- 
thority contained  in  the  will,  the  services 
rendered  by  the  executor  in  continuing  it 
are  deemed  part  of  the  duties  of  his  office, 
and  he  cannot  receive  therefor  any  other 
than  the  compensation  allowed  by  law. 
Matter  of  Froelich,  122  App.  Div.  440;  107 
N.  Y.  Supp.  173. 

The  commissions  of  a  temporary  admin- 
istrator are  not  based  simply  upon  the 
money  actually  collected  and  disbursed,  but 
upon  the  value  of  the  whole  estate  received 
and  passed  over  by  him,  and  certificates  of 
stock  being  simply  evidence  of  title,  the  fact 
that  a  certificate  of  stock  or  a  book  account 
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has  not  been  received  by  a  temporary  ad- 
ministrator does  not  control  or  affect  his 
right  to  commissions  upon  the  value  thereof. 
Matter  of  King,  122  App.  Div.  364;  106  N. 
Y.  Supp.  1073. 

An  executor  is  not  entitled  to  commis- 
sions on  the  sale  of  real  estate  not  held  by 
him  as  executor  but  devised  directly  to  a 
trustee  as  such.  Double  commissions  are 
allowed  only  when  in  addition  to  an  exec- 
utorial duty  a  duty  as  trustee  supervenes 
wholly  apart  from  the  executorial  function. 
Matter  of  Waterman,  60  Misc.  292. 

An  executrix  is  not  entitled  to  commis- 
sions on  a  purchase-money  mortgage  taken 
by  her  in  payment  of  land  conveyed  by  her 
under  a  decree  for  the  specific  performance 
of  an  executory  contract  entered  into  by  the 
decedent  but  not  completed  before  his  death. 
Matter  of  Dill,  60  Misc.  204. 

Commissions  payable  to  the  testator  as 
executor  are  not  to  be  allowed  to  his  per- 
sonal representatives  until  the  settlement 
of  the  former  estate.  Matter  of  Pearce,  53 
Misc.  216;  104  N.  Y.  Supp.  467. 

The  executor  and  testamentary  trustee 
having  settled  his  accounts  as  executor,  is 
entitled  to  his  commissions  as  such,  those 
due  him  as  trustee  to  be  determined  and 
adjusted  on  his  final  accounting  in  that  ca- 
pacity. Matter  of  Rafferty,  52  Misc.  69; 
102  N.  Y.  Supp.  432. 

The  will  having  provided  for  carrying  on 
the  business  the  decedent  was  engaged  in, — 
Held  that  it  was  proper  that  the  executor 
should  receive  the  same  compensation  there- 
for as  he  received  for  conducting  the  busi- 
ness in  the  lifetime  of  the  decedent,  in  addi- 
tion to  his  statutory  commissions.  Matter 
of  Kempf,  53  Misc.  200;  104  N.  Y.  Supp. 
585. 

Executors  are  not  entitled  to  commis- 
sions upon  specific  securities,  or  upon  un- 
sold real  estate,  bequeathed  in  trust,  in 
advance  of  their  conversion  into  money. 
Matter  of  Wanninger,  120  App.  Div.  273; 
105  N.  Y.  Supp.  4. 

While  double  commissions  to  the  same 
persons,  first  in  the  character  of  executors 
and  then  as  trustees,  can  be  awarded  only 
when  the  will  contemplates  a  several  and 
separable  action  in  each  capacity,  and  pos- 
session and  holding  of  the  trust  estate  must 
be  changed,  either  expressly  or  by  implica- 
tion, from  that  as  executors  only,  to  that 
of  trustees;  if  the  fair  reading  of  the  tes- 
tamentary provision  shows  that  at  same 
time  the  executor  is  to  take,  hold  and  man- 
age the  fund  in  filling  a  separate  and  sep- 
arable trust  beyond  and  distinct  from  the 
duties  which  the  will  discloses  he  is  to  per- 
form in  his  capacity  as  executor,  and  the 
separation  or  setting  apart  of  the  fund  is 
made,  or  as  matter  of  law  is  to  be  regarded 
as  made,  then  his  right  to  double  commis- 
sions follows  as  an  incident.  Matter  of 
Hunt,  121  App.  Div.  96;  105  N.  Y.  Supp. 
696. 

Upon  an  intermediate  accounting  of  an 
executor,  who  is  also  testamentary  trustee, 
where  there  has  been  no  separation  of  the 
functions,  double  commissions  will  not  be 


allowed.    Matter  of  Stevens,  47  Misc.  560; 
95  N.  Y.  Supp.  1084. 

The  executor  will  be  allowed  commissions 
on  the  income  only  and  payable  out  of  the 
income,  leaving  the  com  missions  upon  the 
corpus  of  the  estate  to  be  allowed  on  the 
final  accounting.     lb. 

The  accounting  being  had  at  the  instance 
of  the  remaindermen, — Held  that  one-half 
the  expenses  thereof  should  be  borne  by  the 
corpus  of  the  estate  and  one-half  paid  out 
of  the  income.     lb. 

Where,  upon  the  accounting  of  executors, 
it  appears  that  a  large  portion  of  the  assets 
of  the  estate  consists  of  the  various  kinds 
of  property  which  the  testator  owned  in  his 
lifetime  and  which  have  not  been  converted 
into  cash  and  which  the  executors  would 
retain  as  trustees  during  the  life  of  the 
trust, — Held  that  commissions  should  be  al- 
lowed on  the  full  value  of  the  property  to  be 
turned  over  to  themselves  as  testamentary 
trustees.  Matter  of  Freel,  49  Misc.  386;  99 
N.  Y.  Supp.  509. 

An  administrator  is  not  entitled  to  com- 
pensation in  addition  to  his  commissions 
for  work  in  looking  after  personal  property 
of  the  estate  or  for  loss  of  time  from  his 
usual  occupation.  Matter  of  Seigler,  49 
Misc.   189;  98  N.  Y.  Supp,  929. 

An  executor  cannot  receive  from  the  es- 
tate any  greater  compensation  than  the 
statutory  commissions  for  his  services,  how- 
ever meritorious  or  extraordinary  they  may 
ba  Matter  of  Krisfeldt,  49  Misc.  26;  97 
N.  Y.  Supp.  877. 

The  executor's  commissions  on  an  annuity 
given  to  the  widow  of  the  testator,  by  agree- 
ment to  the  heirs  and  legatees,  in  lieu  of 
a  fixed  sum  left  her  by  the  will, — Held  to 
be  payable  out  of  the  estate  and  not  out 
of  the  annuity.  Van  Sise  v.  Van  Sise,  113 
App.  Div.  691;  100  N.  Y.  Supp.  53. 

An  administrator  appointed  in  a  case  of 
supposed  intestacy  is  entitled  to  full  com- 
missions on  moneys  received  and  disbursed 
before  the  discovery  of  a  will  and  his  being 
superseded  by  the  executor.  Matter  of 
Hurst,  111  App.  Div.  460;  97  N.  Y.  Supp. 
697. 

A  deposit  left  by  the  decedent  and  re- 
maining in  a  savings  bank  is  not  the  sub- 
ject of  commissions  as  "collected,"  nor  are 
securities  left  undisturbed  to  be  included  in 
the  amount  on  which  commissions  are  to  be 
allowed.    lb. 

It  is  improper  for  the  surrogate  upon  the 
settlement  of  the  account  of  an  executor  to 
allow  him  only  one-half  of  the  statutory 
commission  and  to  charge  him  personally 
with  costs  of  the  proceeding,  where  there  is 
no  finding  of  misconduct  or  improper  man- 
agement of  the  estate.  Matter  of  Dutcher, 
102  App.  Div.  410;  92  N.  Y.  Supp.  418. 

The  executor  who  continued  the  business 
of  the  intestate  for  somewhat  more  than  a 
year  at  his  own  instance  is  not  entitled  to 
compensation  from  the  net  profits  for  his 
services  in  carrying  on  the  business,  though 
as  his  liability  to  the  estate  is  limited  to  the 
profits  actually  made,  and  he  is  not  liable 
to  the  extent  profits  might  have  been  real- 
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ized  by  a  more  economical  management,  his 
actual  payment  therefrom  for  an  assistant's 
services  cannot  be  disallowed  as  excessive. 
Matter  of  Peck,  79  App.  Div.  296;  80  N.  Y. 
Supp.  76. 

Executors,  being  also  testamentary  trus- 
tees, but  having'  no  mandatory  power  of 
sale,  are  not  entitled  on  their  accounting  as 
executors  to  commissions  on  the  real  estate 
remaining  in  their  hands  unsold.  Matter  of 
McGlynn,  41  Misc.  156;  83  N.  Y.  Supp.  975. 

Not  more  than  one  commission  on  in- 
come can  be  allowed  upon  the  accounting  of 
several  testamentary  trustees,  unless  such 
income  amounts  to  $100,000  or  more,  and 
each  is  not  entitled  to  a  full  commission. 
Matter  of  Holbrook,  39  Misc.  139;  78  N.  Y. 
Supp.  972. 

The  executors  of  a  widow  entitled  to  the 
income  of  her  husband's  estate  under  his 
will,  with  right  to  use  the  principal,  who 
was  also  his  executrix  and  who  had  no  du- 
ties as  trustee  under  that  will  other  than 
those  an  executor  would  have  been  obliged 
to  perform,  and  who  had  received  her  com- 
missions in  her  lifetime, — Held  not  entitled 
to  claim  in  her  right  commissions  as  trus- 
tee. Matter  of  Hitchins,  39  Misc.  767;  80 
N.  Y.  Supp.  1125. 

Allowance  to  an  executor  who  was  a  law- 
yer for  services  in  serving  citations  and  as 
attorney— denied.  Matter  of  Wick,  53  Misc. 
211;  104  N.  Y.  Supp.  717. 

Upon  a  proceeding  for  the  settlement  of 
the  account  of  an  administrator  de  bonis 
non,  the  commissions  due  to  the  former  ad- 
ministratrix of  the  estate  who  has  since  died 
are  not  to  be  allowed,  but  if  she  was  entitled 
to  any  they  are  to  be  passed  upon  on  the 
accounting  of  her  executor,  had  to  ascertain 
the  liability  of  her  estate  to  that  of  her  hus- 
band. Matter  of  Hallenbeck,  119  App.  Div. 
757;  104  N.  Y.  Supp.  568. 

A  bequest  to  an  executor  and  trustee  of 
a  specified  sum  in  full  of  all  commissions, 
personal  expenses,  disbursements,  and 
charges,  must  be  held  in  lieu  of  commissions 
as  trustee  as  well  as  those  as  executor,  but 
will  not  deprive  him  of  the  right  to  a  rea- 
sonable allowance  for  the  services  of  an 
attorney.  Matter  of  Rowe,  42  Misc.  172; 
86  N.  Y.  Supp.  253. 

One  of  three  executors,  himself  in  Eu- 
rope at  the  time  of  their  accounting, — Held 
entitled  to  his  full  commissions.  Matter  of 
Meyer,  95  App.  Div.  443;  88  N.  Y.  Supp. 
798. 

Failure  to  answer  a  demand  of  a  bene- 
ficiary for  her  portion,  and  omission  to  seek 
a  construction  of  the  will, — Held  not  suffi- 
cient to  warrant  the  surrogate  in  withhold- 
ing commissions  from  an  executor.  Matter 
of  Ingersoll,  95  App.  Div.  211;  88  N.  Y. 
Supp.  698. 

Where  a  will  bequeaths  the  contents  of  a 
safe-deposit  box  to  a  number  of  legatees  in 
unequal  shares,  under  conditions  which  make 
the  actual  division  impossible,  so  that  the 
executor  is  required  to  sell  the  property 
and  make  a  distribution  of  the  proceeds,  the 
legacy  is  general  in  character  and  the  exec- 
utor  is   entitled    to    commissions    thereon. 


Matter  of  Fisher,  93  App.  Div.  186;  87  N. 
Y.  Supp.  567. 

Allowance  of  commissions  to  an  executor 
and  testamentary  trustee  upon  his  transfer 
of  real  estate  to  the  beneficiary  entitled 
— Held  unauthorized.  Matter  of  Hull,  97 
App.  Div.  258;  89  N.  Y.  Supp.  939. 

Commissions  to  executors  are  allowed  "for 
receiving  and  paying  out,"  and  will  not  be 
allowed  for  moneys  received  by  an  executrix 
and  not  paid  out,  upon  the  appointment  of 
an  administrator  de  bonis  non.  Matter  of 
Bidgood,  36  Misc.  516;  73  N.  Y.  Supp.  1061. 
An  executor  of  a  deceased  trustee  is  not 
entitled  to  compensation  for  services  in  the 
preparation  of  the  account  of  such  trustee, 
but  may  be  allowed  an  amount  actually  paid 
for  the  services  of  an  accountant.  Harri- 
son v.  McAdam,  38  Misc.  18;  76  N.  Y.  Supp. 
701. 

Where  the  cestui  que  trust  died  before 
the  trust  fund  was  set  apart  by  the  exec- 
utors, they  are  entitled  to  commissions  on 
the  principal  as  executors  only.  Matter  of 
Lawrence,  37  Misc.  702;  76  N.  Y.  Supp. 
653. 

Executors  of  a  large  estate  may  be  al- 
lowed to  employ  one  of  their  number  to  per- 
form duties,  not  strictly  executorial  in  their 
nature,  and  to  pay  him  out  of  the  income  of 
the  estate  a  sum  in  excess  of  his  commis- 
sions, which  by  the  terms  of  the  will  are 
limited  to  a  sum  much  less  than  he  would 
receive  if  he  were  paid  the  commissions  al- 
lowed by  law.  Russell  v.  Hilton,  37  Misc. 
642 ;  76  N.  Y.  Supp.  233. 

A  mistake  in  judgment  on  the  part  of  the 
administratrix,  resulting  in  failure  to  ob- 
tain possession  of  a  note  belonging  to  the 
estate,  and  which  passed  from  the  posses- 
sion of  the  decedent  in  her  lifetime  into  the 
hands  of  the  maker  of  the  note, — Held  not 
to  call  for  disallowance  of  the  commissions 
allowed  by  law,  the  amount  of  the  note 
with  interest  being  charged  against  the  ad- 
ministratrix. Matter  of  Baker,  72  App. 
Div.  211;  76  N.  Y.  Supp.  61. 

Where  there  was  no  distinct  separation 
in  the  will  of  the  duties  of  the  executors 
from  those  of  trustees  and  they  were  to 
hold  the  corpus  of  the  estate  until  the  death 
of  certain  life  beneficiaries  and  then  pay  and 
distribute  to  legatees,  there  was  no  direction 
for  a  division  of  the  estate  into  separate 
funds  or  trusts  and  there  never  had  been 
any  judicial  settlement  of  the  accounts  of 
the  executors  as  such  and  their  first  judi- 
cial accounting  covered  their  entire  serv- 
ices,— Held,  that  they  were  not  entitled  to 
double  commissions.  Matter  of  Slocum,  169 
N.  Y.  153;  62  N.  E.  130,  modifying  60  App. 
Div.  438. 

Commissions  are  not  allowable  to  exec- 
utors upon  a  specific  gift  of  shares  of  stock 
to  a  legatee.  Matter  of  Whipple,  81  App. 
Div.  589;   81   N.  Y.  Supp.  393. 

The  estate  of  a  deceased  executor  should 
be  awarded  commissions  only  upon  such 
sums  as  were  received  and  paid  out  in  his 
lifetime.     lb. 

An  executor  and  testamentary  trustee, 
who   has   filed   his   account   and   been   dis- 
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charged  and  received  full  commissions  as 
executor,  is  also  entitled  to  commissions  as 
trustee  on  paying  over  the  corpus  of  the 
trust  at  its  termination.  Matter  of  Union 
Trust  Co.,  70  App.  Div.  5;  75  N.  Y.  Supp. 
68. 

To  entitle  the  same  persons  to  commis- 
sion a  as  executors  and  as  trustees  the  will 
must  provide,  either  by  express  terms  or  by  j 
fair  intendment,  for  the  separation  of  thej 
two  functions  and  duties,  one  duty  to  pre-  j 
cede  the  other  and  to  be  performed  before, 
the  latter  is  begun,  or  substantially  so  per- 1 
formed;   and  must  not  provide  for  the  co- 
existence continuously  and  from  the  begin- 
ning, of  the  two  functions  and  duties.     lb. 
The  testator  was  a  partner  with  his  son, 
whom  he  made  executor  and  authorized  to 
continue  the  business. — Held  that  the  son 
was  not   entitled   to  further   compensation 
than  his  commissions  as  executor  and  his 
partnership  share  of  the  profits  of  the  busi- 
ness  for  carrying  it  on.     Matter  of  Dum- 
mett,  38  Misc.  477;  77  N.  Y.  Supp.  1118. 

A  temporary  administrator  will  not  be 
allowed  commissions  upon  money  or  se- 
curities which  had  been  in  the  possession 
of  his  predecessor  and  as  to  which  the  es- 
tate of  the  latter  was  awarded  commissions. 
In  re  Haskin's  Estate,  112  N.  Y.  Supp.  1008. 
Where  a  will  directs  one  of  the  executors 
to  act  as  attorney  to  the  estate  and  make 
his  charges  therefor,  the  matter  of  his  com- 
pensation should  be  adjudicated  on  the  ac- 
counting before  the  surrogate,  and  an  action 
will  not  lie  by  his  assignee  against  himself 
and  his  co-executor.  Jacobsen  v.  Levine,  59 
Misc.  449;  110  N.  Y.  Supp.  1002. 

An  executor  is  not  entitled  to  commis- 
sions on  income  to  which  he  is  entitled  as 
trustee.  Matter  of  Kings  County  Trust  Co., 
69  Misc.  531 ;  127  N.  Y.  Supp.  879. 

Where  the  will  provided  a  specified  an- 
nual compensation  for  executors  with  no 
specific  direction  as  to  its  apportionment, — 
Held  that  it  should  be  apportioned  equally 
between  principal  and  income.  Matter  of 
Fargo,  72  Misc.  305. 

Held,  that  the  ordinary  legal  expenses  of 
the  accounting  should  be  charged  to  income, 
and  miscellaneous  expenses  relating  to  the 
sale  of  real  estate  to  the  principal  of  the 
estate.     lb. 

The  sole  beneficiary  under  a  will  may  con- 
tract with  the  executor  thereof  for  the  pay- 
ment to  him  of  a  lump  sum  for  his  services 
and  expenditures  on  behalf  of  the  estate, 
including  its  debts,  and  is  bound  by  the 
contract.  Matter  of  Scott,  70  Misc.  166; 
128  N.  Y.  Supp.  255. 

Right  to  commissions.  —  At  common 
law  an  executor  or  other  trustee  is  not  en- 
titled to  commissions,  or  compensation  of 
any  sort.  Manning  v.  Manning,  1  Johns. 
Ch.  527.  % 

It  is  the  right  of  one  duly  appointed 
executor  to  render  services  to  the  estate  in 
order  to  entitle  himself  to  commissions. 
Estate  of  Delaplaine,  8  State  Rep.  776, 
affi'd  19  Abb.  N.  C.  413. 

Executors  have  no  such  vested  right  to 
commissions    as    remains    unaffected    by   a 


statutory  change  of  rate  or  proportion, 
taking  effect  after  their  services  are  ren- 
dered, and  before  entry  of  the  decree  where- 
by their  compensation  is  fixed.  Matter  of 
Harris,  4  Dem.  463;  1  State  Rep.  331,  Rol- 
lins, Suit. 

If  a  will  directs  the  executor  to  invest 
a  fund  and  allow  it  to  accumulate  for  the 
benefit  of  a  minor,  without  indicating  an 
intention  to  create  a  separate  trust,  the 
executor  holds  as  such,  and  not  as  trustee, 
and  is  entitled  to  commissions  accordingly. 
Lansing  v.  Lansing,  46  Barb.  182;  1  Abb. 
N.  S.  280;  31  How.  55. 

The  court  will  not  seek  to  restrain,  with- 
in the  limits  prescribed  by  our  statute,  the 
commissions  of  an  executor  accountable  both 
here  and  in  a  court  of  another  State,  in 
view  of  the  possibility  that  the  other  court 
might  not  coincide.  Matter  of  Co-lies,  4 
Dem.  387,  Rollins,  Surr. 

Testator  fixing  commissions.  —  The 
statute  was  held  not  to  restrict  testators 
either  from  fixing  compensation  to  the  ex- 
clusion of  statutory  allowances,  or  from  for- 
bidding any  compensation  whatever.  Seeor 
v.  Sentis,  6  Redf.  570,  Rollins,  Surr. 

Expenses. — The  account  need  not  include 
any  claim  that  the  surrogate  must  ascer- 
tain, and  an  executor  may  testify  to  the 
amount  and  purpose  of  expenses  paid  by 
him  in  the  administration  of  the  estate, 
though  the  items  were  not  included  in  the 
account.  Brandreth's  Estate,  64  App.  Div. 
566;  72  N.  Y.  Supp.  333. 

An  administrator  should  not  be  allowed 
as  "necessary  expenses"  the  charges  of  de- 
tectives for  collecting  testimony  for  the  de- 
fense of  an  action  against  the  estate,  where 
the  administrator  has  been  allowed  the  fees 
of  attorneys  in  such  action,  and  was  him- 
self a  lawyer,  and  the  testimony  collected 
was  never  used.  Brodhead's  Estate,  10 
Misc.  373 ;  44  N.  Y.  Supp.  357,  Surr.  Ct, 

An  executor,  though  acting  in  good  faith 
and  on  the  advice  of  counsel,  will  not  be 
reimbursed  for  the  expenses  of  an  appeal 
from  a  judgment  on  report  of  a  referee, 
who,  on  the  testimony  of  six  witnesses, 
found  that  the  bill  for  testator's  funeral 
expenses,  for  which  the  executor  was  sued, 
was  reasonable  and  in  accordance  with  the 
rank  and  circumstances  of  testator,  and 
who  also  found  as  a  conclusion  of  law 
(about  which  there  could  be  no  question) 
that  the  executor  was  primarily  liable  for 
the  funeral  expenses  ordered  by  one  whom 
the  executor  had  impliedly  authorized  to 
act  for  him.  Matter  of  Huntley,  25  Civ. 
Proc.  78;  13  Misc.  375;  35  N.  Y.  Supp.  113, 
Surr.  Ct. 

Where  an  executor  has  not  paid  a  bill 
for  attorney's  services  rendered  for  the  es- 
tate, he  cannot  charge  the  amount  against 
the  estate,  as  an  expenditure.  Matter  of 
Blair,  40  App.  Div.  417;  63  N.  Y.  Supp. 
678. 

The  executor,  who  was  a  machinist,  in 
testator's  employ,  found  unfinished  ma- 
chines in  his  factory  and  unfilled  orders, 
and  under  agreement  with  the  widow  and 
children  carried  on  the  business. — Held,  that 
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he  was  entitled  to  reasonable  compensation, 
in  addition  to  bis  commissions.  Matter  of 
Braunsdorf,  13  Misc.  666;  35  N.  Y.  Supp. 
298,  Suit.  Ct. 

A  widow  who  had  only  a  life  interest  but 
treated  the  whole  estate  as  her  own,  as  ex- 
ecutrix, made  no  inventory  or  appraisal, 
and  did  not  have  set  off  her  portion  under 
the  statute. — Held,  not  entitled  to  commis- 
sions. Matter  of  Matthewson,  8  App.  Div. 
8;  40  N.  Y.  Supp.  140. 

While  an  agreement  to  allow  an  executor 
compensation  outside  his  commissions  can- 
not be  enforced,  he  may  be  allowed  for 
services  outside  of  his  official  duties,  as  in 
taking  charge  of  renting  and  repairing 
houses  belonging  to  the  estate.  Matter  of 
McCord,  2  App.  Div.  324;  37  N.  Y.  Supp. 
852. 

Compensation  will  not  be  awarded  an  ex- 
ecutor for  preparing  his  account  beyond  his 
commission,  though  he  may  be  allowed  the 
services  of  an  accountant  in  preparing  it. 
Harrison  v.  McAdam,  38  Misc.  18;  76  N.  Y. 
Supp.  701,  Sp.  T. 

As  to  expenses,  see  also  notes  under  § 
2729. 

Withholding  commissions.— The  surro- 
gate is  vested  with  a  discretion  to  refuse 
commissions  to  an  executor  who  has  been 
negligent  in  the  management  of  the  estate. 
Matter  of  Rutledge,  162  N.  Y.  31;  56  N. 
E.  511. 

The  rule  in  Cook  v.  Lowry,  05  N.  Y.  103, 
followed,  refusing  commissions  to  an  exec- 
utrix guilty  of  neglect  and  misconduct. 
Stevens  v.  Melcher,  152  N.  Y.  551 ;  46  N.  E. 
965;  Matter  of  Woltan,  59  App.  Div.  584; 
69  N.  Y.  Supp.  753,  aftVd  without  opinion, 
167  N.  Y.  629. 

An  executor  who  intermeddles  with  the 
real  estate  and  assumes  the  management 
thereof  without  authority,  has  no  right  to 
compensation  even  for  valuable  services  ren- 
dered as  such.  Myers  v.  Bolton,  157  N.  Y. 
393;  52  N.  E.  114. 

An  executor  discharged  upon  his  own  mo- 
tion, before  the  completion  of  the  trust 
confided  to  him  by  the  will,  is  properly 
allowed  only  one  half  commissions,  the  mat- 
ter being  in  the  discretion  of  the  surrogate. 
Matter  of  Douglas,  60  App.  Div.  64;  69 
N.  Y.  Supp.  687. 

Commissions  at  the  rate  fixed  by  stat- 
ute are  allowed  to  an  executor  only  by  an 
order  of  the  court  on  the  settlement  of  his 
account,  but  such  commissions  cannot  be 
withheld  by  the  court  except  in  certain 
cases,  as  where  specific  compensation  is 
provided.  Estate  of  Welling,  7  Civ.  Proc. 
92;  3  Dem.  511;  1  How.  N.  S.  327,  Cole- 
man, Burr. 

The  surrogate  has  no  power  to  withhold 
commissions,  or  to  state  a  balance  exclud- 
ing them.  Halsey  v.  Van  Amringe,  6  Paige 
12;  Dakin  v.  Demming,  Id.  95;  Gillespie  v. 
Brooks,  2  Redf.  349,  Calvin,  Surr.;  Ex 
parte  Mount,  2  Redf.  405,  Calvin,  Surr. 

Executors  will  not  be  deprived  of  com- 
missions because  they  have  neglected  their 
duty.    Ward  v.  Ford,  4  Redf.  34,  Calvin, 


Surr.;  Gillespie  v.  Brooks,  2  Redf.  349,  Cal- 
vin, Surr. 

Semble,  it  is  in  the  power  of  a  surrogate 
or  court  to  deny  all  commissions,  where 
there  has  been  misconduct  on  the  part  of 
the  executors  resulting  in  losses  to  the  es- 
tate greater  than  the  lawful  compensation. 
Wheelwright  v.  Rhoades,  28  Hun  57;  11 
Abb.  N.  C.  382. 

When  administrators  had  been  remiss  in 
their  duty,  and  had  unnecessarily  permit- 
ted the  estate  to  decrease  in  their  hands, 
it  was  held,  the  surrogate  should  not  have 
allowed  the  administrators  any  costs  what- 
ever out  of  the  estate  beyond  the  fee  of  the 
auditor  and  himself.  Wilcox  v.  Smith,  26 
Barb.  316. 

There  is  no  rule  which  deprives  an  ex- 
ecutor of  commissions,  or  diminishes  the 
same,  because  of  the  labor  or  expense 
requisite  to  put  his  accounts  into  an  intel- 
ligible form.  Hill  v.  Nelson,  1  Dem.  357, 
Coffin,  Surr. 

The  defendant  having  wrongfully  with- 
held a  bond  and  mortgage,  was  held  not  en- 
titled to  commissions  upon  it  as  executor. 
McMahon  v.  Allen,  4  E.  D.  S.  519. 

Where  an  executrix  is  grossly  delinquent 
in  the  administration  of  the  estate,  and 
there  is  no  pretence  of  compliance  with  the 
plainest  requirements  of  the  statute,  she  is 
not  entitled  to  any  commissions,  and  is  per- 
sonally chargeable  with  the  costs  of  the  pro- 
ceedings in  settlement  of  her  account.  In 
re  Conklin's  Estate,  20  K.  Y.  Supp.  59,  Ran- 
som, Surr. 

An  administrator  who  collects  funds  be- 
longing to  the  estate,  and  with  knowledge 
thereof  illegally  disposes  of  the  same,  Is 
rightfully  deprived  of  commissions  and 
charged  with  costs  and  allowances  on  a  de- 
cree for  an  accounting.  In  re  Hobson's 
Will,  16  N.  Y.  Supp.  371;  41  State  Rep. 
565. 

Nothing  beyond  commissions.  —  The 
commission  must  be  adhered  to.  The  court 
cannot  award  special  allowances.  McWhor- 
ter  v.  Benson,  Hopk.  28;  Vanderheyden  v. 
Vanderheyden,  2  Paige  287. 

Executors  cannot  claim  extra  compensa- 
tion for  services  they  are  not  bound  to 
render  as  such,  but  for  which  they  might 
properly  employ  and  pay  other  persons. 
Collier  v.  Munn,  7  Abb.  N.  S.  193;  41  N. 
Y.  143,  affi'g  1  Tuck.  136;  Matter  of  Reed, 
12  State  Rep.  139,  Teller,  Surr. 

Where  an  executor  rendered  valuable 
service  to  the  estate  in  excess  of  his  duties 
as  such,  he  is  entitled  to  compensation  be- 
yond his  commissions.  Russell  v.  Hilton, 
37  Misc.  642 ;  76  N.  Y.  Supp.  233,  Sp.  T. 

No  exception  will  be  made  to  this  rule 
in  the  case  of  professional  services,  ren- 
dered by  one  co-executor  upon  an  express 
retainer  and  promise  to  pay  therefor  on  the 
part  of  the  other.    Matter  of  Reed. 

If  an  executor  collect  rents  due  the  es- 
tate he  is  not  entitled  to  compensation  for 
that  service  beyond  his  ordinary  commis- 
sions, although  he  could  have  employed  and 
paid  an  agent  for  that  purpose,  fisher  v. 
Fisher,  1  Bradf.  335,  Bradford,  Surr. 
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Where  an  executor,  at  the  request  of  the 
others  and  of  testator's  widow,  takes  pos- 
session of  the  real  estate  and  conducts  the 
business  of  carrying  on  the  farm,  he  is 
entitled  to  a  suitable  compensation  for  his 
services  in  the  nature  of  a  charge  on  the 
gross  receipts  and  profits  of  the  real  estate. 
Such  services  form  no  part  of  his  execu- 
torial duty.    Lent  v.  Howard,  89  N.  Y.  189. 

Where  a  will  appointed  a  clerk  of  the 
testator  one  of  the  executors  and  made  pro- 
vision for  special  compensation  to  him,  it 
was  held  to  authorize  a  reasonable  salary 
for  extra  services  in  the  business  of  the  es- 
tate.   Clinch  v.  Eckford,  8  Paige  412. 

An  executor  cannot  receive  from  the  es- 
tate any  greater  compensation  than  the 
statutory  commissions  for  his  own  services, 
however  meritorious  they  may  be;  and  an 
agreement  made  between  him  and  the  other 
executors  that  he  should  have  a  fixed  salary 
for  attending  to  the  estate,  would  not  be 
binding  upon  the  estate  although  he  might 
have  an  action  against  the  other  parties  to 
the  agreement,  personally.  Matter  of  Hay- 
den,  22  State  Rep.  916;  1  Connol.  454; 
modf'd  on  another  point,  54  Hun  197;  26 
State  Rep.  911;   7  N.  Y.  Supp.  313. 

Where  by  the  terms  of  a  will  executors 
are  authorized  to  continue  the  testator's 
business  and  the  executors  agree  that  one 
of  their  number,  specially  qualified,  shall 
conduct  the  business  at  a  stipulated  salary, 
— Held,  that  such  executor  was  not  entitled 
to  any  compensation  beyond  regular  com- 
missions,   lb. 

Testator  bequeathed  his  interest  in  a  firm 
to  his  son,  and  directed  his  executors  to 
carry  it  on  with  the  surviving  partner  until 
the  son  came  of  age.  On  their  accounting 
the  executors  claimed  credit  for  a  certain 
sum  as  compensation  to  themselves  and  the 
surviving  partner  for  their  trouble  in  car- 
rying on  the  business.  Held,  that  the  claim 
was  properly  disallowed.  Matter  of  Taft, 
28  State  Rep.  315;  8  N.  Y.  Supp.  282. 

Where  an  executor  conducts  a  business, 
by  agreement,  he  is  not  entitled  to  com- 
missions upon  the  moneys  received  and 
paid  out  by  him  in  such  business;  and 
especially  where  it  does  not  appear  that  any 
profit  resulted  to  his  estate.  Matter  of 
Hay  den. 

On  what  and  how  commissions  calcu- 
lated.— Commissions  are  allowed  on  securi- 
ities  transferred  as  permanent  securities 
for  the  benefit  of  remaindermen,  but  not  on 
property  inventoried,  but  not  actually  sold 
where  a  sale  would  be  necessary.  Cairns  v. 
Chaubert,  9  Paige  160. 

Commissions  are  to  be  allowed  upon  per- 
sonal assets,  not  specific  legacies,  delivered 
to  the  legatee,  in  the  form  in  which  they 
came  to  the  executor.  Matter  of  Ross,  33 
Misc.  163;  68  N.  Y.  Supp.  373,  Surr.  Ct.; 
Matter  of  Robinson,  37  Misc.  336;  75  N.  Y. 
Supp.  490,  Surr.  Ct. 

Allowed  on  the  value  of  real  estate  the 
title  to  which  is  taken  by  the  executor  upon 
the  purchase  of  a  mortgage  upon  it.  Mat- 
ter of  Ross. 

No  commission  is  allowable  on  real  es- 


tate, concerning  which  a  power  of  sale 
merely,  not  exercised,  is  given  by  the  will, 
and  giving  releases  in  confirmation  of  a 
partition  had  among  the  residuary  devisees, 
does  not  entitle  the  executor  to  commis- 
sions.    Matter  of  Ross. 

Commissions  are  not  allowed  on  the  trans- 
fer of  stock  specificallv  bequeathed. 
Schenck  v.  Dart,  22  N.  Y.  420. 

Commissions  were  not  allowed  where  the 
share  of  residuary  legatee  was  provided  for 
by  a  specific  devise  of  land.  Burt  is  v. 
Dodge,  1  Barb.  Ch.  77. 

Testator  left  a  persona]  estate  includ- 
ing certain  corporate  bonds,  which  he  be- 
queathed to  his  executors  in  trust,  to  col- 
lect and  pay  the  income  to  certain  life 
beneficiaries,  at  whose  death  the  executors 
were  directed  to  divide  and  deliver  the  said 
bonds  and  accrued  income  among  and  to 
certain  persons  named.  The  executors  were 
also  given  a  discretionary  power  to  sell  any 
of  the  bonds.  On  an  accounting,  during  the 
lifetime  of  the  life  beneficiaries,  none  of  the 
bonds  having  been  sold,  the  executors  asked 
half  commissions  on  the  value  of  the  bonds, 
as  constituting  a  sum  of  money  received  by 
them.  Held,  that  the  bonds,  in  respect  to 
the  principal  thereof,  were  specific  legacies, 
and  that  no  commissions  were  allowable  on 
their  value.  Hall  v.  Tryon,  1  Dem.  296, 
Coffin,  Surr. 

It  seems,  that  the  intention  of  the  stat- 
ute relating  to  an  executor's  commissions, 
is  to  make  the  sum  called  commissions  com- 
pensation, not  for  the  service  of  receiving 
and  paying,  but  for  the  whole  service  meas- 
ured by  a  fixed  standard.     lb. 

There  is  no  mode  of  computing  executors' 
commissions,  other  than  that  pointed  out 
by  the  statute;  which  provides  a  compen- 
sation based  upon  sums  of  money  received 
and  paid  out.  No  compensation  can  be 
allowed  to  executors  for  receiving  or  de- 
livering a  specific  legacy.     lb. 

On  an  accounting  before  the  surrogate, 
the  allowance  can  be  based  only  on  the 
amount  of  the  creditor's  claim,  not  on  the 
entire  amount  involved  in  the  accounting. 
Browning  v.  Vanderhoven,  55  How.  97,  Bar- 
rett, J. 

Real  estate  coming  into  the  hands  of  ex- 
ecutors as  trustees,  and  being  treated  as 
personalty,  and  accepted  by  legatees  as  such, 
should  be  so  considered  for  all  purposes,  in- 
cluding the  estimation  of  commissions. 
Matter  of  Buchanan,  5  State  Rep.  351;  5 
Dem.  169,  Woods,  Surr. 

By  the  terms  of  a  will  an  equitable  con- 
version was  effected  of  the  real  estate,  part 
of  which  remained  unsold  at  the  time  of 
the  accounting.  Held,  that  while  the  value 
of  all  the  real  estate  may  be  taken  into 
consideration  for  the  purpose  of  ascertain- 
ing whether  the  value  of  the  personalty 
amounts  to  $100,000,  and  determining  the 
rate  of  commissions  to  which  the  executors 
are  entitled,  the  executors  are  not  entitled 
to  commissions  upon  real  estate  not  actual- 
ly sold.  Estate  of  McLoren,  6  Misc.  483; 
27  N.  Y.  Supp.  289;  67  State  Rep.  832, 
Fitzgerald,  Surr. 
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The  receipt  of  a  sum  on  a  sale  and  in- 
vestment to  produce  income  is  not  such  an 
set  of  receiving  and  paying  out  as  entitles 
a  receiver  to  commissions.  Brett  v.  Brett, 
4  State  Rep.  704. 

The  person  named  as  executor  and  trus- 
tee in  a  will  having  refused  to  serve,  the 
surrogate  appointed  B.  to  act  as  administra- 
tor with  the  will  annexed  and  as  a  substi- 
tute trustee.  Subsequently  the  letters  so 
issued  to  B.  were  revoked  on  account  of  his 
failure  to  provide  new  sureties  on  his  bond 
in  the  place  of  those  who  had  been  released 
upon  their  application.  Upon  the  account- 
ing B.  was  allowed  commissions  upon  the 
estimated  value  of  the  real  estate  left  by 
the  testator.  Held,  that  this  was  error. 
Matter  of  Baker,  35  Hun  272. 

Executors'  commissions  on  real  estate 
partitioned.  Matter  of  Tilden,  44  Hun 
441;  9  State  Rep.  258,  affi'g  5  Dem.  230;  3 
State  Rep.  218. 

Five  per  cent,  commission  on  the  pro- 
ceeds of  sale  of  real  estate  were  not  earned 
by  the  action  of  the  executor  in  allotting 
such  real  estate  among  the  devisees.  While 
under  some  circumstances,  and  for  some 
purposes,  9uch  a  disposition  of  realty  might 
be  regarded  as  a  sale,  it  cannot  be  so  re- 
garded for  the  purposes  of  commissions, 
lb. 

An  executor,  who  is  also  the  decedent's 
surviving  partner,  is  not  entitled  to  any 
commissions  as  such  executor  for  work  per- 
formed in  winding  up  the  partnership  af- 
fairs. Estate  of  Harris,  4  Dem.  463;  1 
State  Rep.  331,  Rollins,  Sun*. 

An  executor  and  testamentary  trustee 
cannot  receive  commissions  upon  receipts 
and  disbursements  having  only  a  construc- 
tive and  not  an  actual  existence.  Accord- 
ingly, where  testator,  in  his  will,  recited 
that  he  had  made  and  might  continue  to 
make  advances  to  his  children,  etc.,  and  had 
or  might  become  liable  to  pay  certain  sums 
for  them,  and  directed  the  amount  of  such 
payments,  etc.,  to  be  deducted  from  their  re- 
spective shares  of  his  estate, — Held,  that 
commissions  must  be  computed  upon  the 
amount  of  the  several  shares  after  making 
the  deductions  provided  for  in  the  will. 
Hill  v.  Nelson,  1  Dem.  357,  Coffin,  Surr. 

If  a  sale  of  real  estate  is  made,  sub- 
ject to  mortgages,  the  executor  is  entitled  to 
commissions  on  the  whole  purchase  price, 
instead  of  such  price  reduced  by  the  amount 
of  the  mortgages.  Cox  v.  Schermerhorn,  18 
Hun  16. 

Where,  under  a  power  in  a  will  authoriz- 
ing a  sale  for  the  purpose  of  a  division  of 
the  proceeds,  an  executor  sells  real  estate 
subject  to  mortgages  existing  at  the  testa- 
tor's death,  or  sells  the  real  estate  free 
from  the  incumbrance,  paying  off  such  in- 
cumbrance from  the  proceeds  of  sale,  he  is 
only  entitled  to  commissions  upon  the 
amounts  actually  received  for  the  equity  of 
redemption,  and  cannot  charge  them  also 
upon  the  amount  of  the  mortgages  on  the 
property  sold.  Baucus  v.  Stover,  24  Hun 
109,  modf'd  on  another  point,  89  N.  Y.  1. 
Executorial  trustees,  directed  by  the  will 


to  receive  the  rents  and  profits  of  real  es- 
tate, and  apply  them  to  the  use  and  benefit 
of  a  person  for  life,  who  permit  the  bene- 
ficiary to  occupy  and  use  tne  devised  prem- 
ises, are  entitled  to  commissions  on  the 
annual  income  thereof.  In  re  Washbon's 
Estate,  14  N.  Y.  Supp.  672;  38  State  Rep. 
619.  * 

With  reference  to  annual  income  derived 
from  a  fund  in  their  hands,  they  are  en- 
titled to  the  statutory  commissions  upon 
paying  the  same  over  to  the  beneficiaries. 
Foote  v.  Bruggerhof,  21  N.  Y.  Supp.  510; 
50  State  Rep.  311. 

In  the  absence  of  statutory  provision 
therefor,  commissions  cannot  be  allowed  to 
executors  for  services  rendered  by  them  in 
partitioning  real  estate  of  the  testator,  and 
allotting  and  transferring  the  same,  in  ac- 
cordance with  the  directions  and  provisions 
of  the  will.  Bruce  v.  Bruce,  16  N.  Y.  Supp. 
900;  42  State  Rep.  146. 

Commissions  should  be  computed  on  the 
general  aggregate,  but  when  annual  rests 
are  made  in  order  to  charge  the  executor 
with  interest,  they  should  be  computed  and 
deducted  at  each  rest.  Vanderheyden  v. 
Vanderheyden,  2  Paige  287. 

Annual  rests  cannot  be  made  for  the  pur- 
pose of  charging  full  commissions  without 
the  order  of  the  court.  Hosack  v.  Roarers, 
9  Paige  461. 

Annual  rests  cannot  be  taken  for  the  pur- 
pose of  allowing  commissions  at  full  rates 
on  the  balance  found,  but  if  required  by  the 
court  or  by  statute,  full  commissions  may 
be  computed  upon  the  amounts,  excluding 
reinvestments  of  principal.  Morgan  v.  Han- 
nns,  13  Abb.  N.  S.  361,  Ct.  of  App.,  rev'g 
39  Barb.  20.  * 

If  the  will  directs  that  rents  due  the  es- 
tate be  appropriated  for  a  specific  purpose, 
as  for  payment  of  annuities,  so  that  a  con- 
tinuing trust  is  created  and  annual  pay- 
ments provided  for,  the  executors  may  ac- 
count annually  and  are  entitled  to  commis- 
sions upon  the  annual  receipts,  and  if  they 
fail  to  do  so  the  surrogate  may,  on  the  final 
accounting,  order  annual  rests  so  as  to 
charge  them  with  interest  on  the  annual 
balance,  and  credit  them  with  commissions. 
Fisher  v.  Fisher,  1  Bradf.  335,  Bradford, 
Surr. 

When  the  will  directed  that  a  legacy  be 
invested  and  the  interest  paid  annually  to 
the  beneficiary  for  life,  the  executors  were 
held  entitled  to  retain  only  one  per  cent, 
of  the  interest  annually.  Drake  v.  Price, 
5  N.  Y.  430,  affi'g  7  Barb.  388. 

While,  when  upon  a  final  accounting  of 
a  testamentary  trustee,  it  appears  that  the 
annua]  income  of  the  trust  estate  was  dis- 
tributed to  the  beneficiaries,  the  trustee  may 
be  allowed  full  commissions  annually,  al- 
though he  did  not  account  annually,  the 
fact  that  the  income  was  received  and  dis- 
tributed monthly,  does  not  authorize  the 
trustee  to  charge  full  commissions  monthly. 
Matter  of  Selleck,  111  N.  Y.  284,  rev'g  1 
State  Rep.  575. 

As  to  commissions  allowed  when  an  exec- 
utor payB  to  himself  a  large  sum  due  to 
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him  from  the  estate.  Hosack  ▼.  Rogers. 
See  Ex  parte  Mount,  2  Redf.  406,  Calvin, 
Surr. 

Commissions  of  executors  are  to  be  com- 
puted upon  the  principle  of  aggregating  the 
sums  until  they  reach  the  amount  fixed  by 
the  statute.  Betts  v.  Betts,  4  Abb.  N.  C. 
317,  Van  Vorst>  J. 

The  words,  "for  receiving  and  paying  out 
all  the  sums  of  money  not  exceeding  one 
thousand  dollars,"  refer  to  aggregate  and 
not  to  separate  sums.  The  addition  of  the 
word  "of,"  by  the  amendment  of  1849,  in 
subd.  3  of  §  5,  did  not  change  the  method  of 
computation.    lb. 

The  receipt  of  sums  from  the  sale  of 
real  estate,  and  investment  of  the  same  to 
produce  income,  is  not  such  an  act  of  "re- 
ceiving and  paying  out"  as  entitles  an  ex- 
ecutor to  commissions.  Executors  can  re- 
ceive commissions  only  upon  the  aggregate 
of  capital  and  income  as  received  once  and 
paid  out  once.  Commissions  upon  income, 
retained  by  an  executor  upon  an  erroneous 
system  of  calculation,  should  be  repaid,  un- 
less the  beneficiary  had  such  accurate 
knowledge  of  the  system  of  charges  as  to 
amount  to  a  ratification  of,  or  an  acquies- 
ence  in>  them.    lb. 

The  whole  amount  of  receipts  and  dis- 
bursements on  a  regular  accounting  forms 
the  basis  of  charging  commissions,  which 
are  deducted,  and  after  the  payment  of 
debts  and  expenses  the  legacies  may  be  paid. 
Westerfield  v.  Westerfield,  1  Bradf.  198, 
Bradford,  Surr. 

Commissions  are  not  allowed  upon  a  leg- 
acy, though  if  the  trust  requires  the  exec- 
utor to  receive  and  pay  out  the  income  of 
a  legacy  he  may  have  commissions  on  the 
income  and  his  expenses  for  the  manage- 
ment of  the  fund  as  against  the  legatee, 
lb. 

When  there  are  several  executors,  com- 
missions should  be  computed  on  the  aggre- 
gate sums  received  and  paid  out  by  all  col- 
lectively, and  not  upon  the  amount  received 
and  paid  by  each  individually.  Valentine  v. 
Valentine,  2  Barb.  Ch.  430. 

It  seems,  that  no  commissions  are  allow- 
able to  an  executor  upon  the  value  of  ar- 
ticles specifically  bequeathed.  Hawley  v. 
Singer,  3  Dem.  689,  Coffin,  Surr. 

For  the  purpose  of  fixing  the  rate  of 
computation  of  executor's  commissions  up- 
on income,  the  income  is  to  be  regarded  as 
an  addition  to  the  principal;  and  if  com- 
missions have  been  awarded  upon  the  prin- 
cipal on  a  basis  of  five,  two  and  one-half, 
and  one  per  cent.,  successively,  no  greater 
compensation  than  at  the  last-mentioned 
rate  can  be  allowed  upon  the  income  re- 
ceived and  paid  out.  Slosson  v.  Naylor,  2 
Dem.  257;  4  Civ.  Proc  280,  Rollins,  Surr. 

Executors  who  surrender  called  bonds  to 
the  government  do  not  "collect  a  debt" 
within  the  meaning  of  a  will  giving  them 
five  per  cent,  on  all  sums  realized  from  the 
collection  of  debts.  Estate  of  Tilden,  5 
Dem.  230;  3  State  Rep.  218,  aftVd  44  Hun 
441;  9  State  Rep.  258. 

Where   executors,    of  their   own   motion, 
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resign  their  trust  before  final  execution  of 
their  duties,  they  are  entitled  to  no  com- 
missions on  the  corpus  of  the  estate.  Hat* 
ter  of  Hayden,  26  State  Rep.  911;  7  N.  Y. 
Supp.  313;  54  Hun  197,  modfg  22  State 
Ren.  916;  1  Connol.  454. 

Executors  are  entitled  to  commissions  on 
all  funds  that  come  into  their  hands,  as 
such,  subsequently  to  their  former  account- 
ing, and  which  were  not  embraced  in  the 
surrogate's  decree.  Foote  v.  Bruggerhof,  21 
X.  Y.  Supp.  510;  50  State  Rep.  311. 

Receiving  and  paying  out. — A  result  of 
the  adjudicated  cases  is  a  recognition  of 
the  divisibility  of  the  commissions  of  exec- 
utors and  administrators,  for  receiving  and 
for  paying  out  moneys,  and  of  the  propriety 
of  an  allowance,  in  many  instances,  of  half 
commissions,  for  receiving,  in  advance  of 
any  paying  out  whatever.  Rowland  v.  Mor- 
gan, 3  Dem.  289;  1  How.  N.  a  182;  15  Abb, 
N.  S.   198.  Rollins,  Surr. 

Under  §§  2730,  2802,  providing  that  tes- 
tamentary trustees  shall  receive  a  certain 
commission  on  the  fund  received  and  paid 
out,  a  trustee  who  has  received  the  fund, 
but  not  paid  it  out,  is  entitled  to  only  half 
commission;  the  mere  transfer  of  the  fund 
to  another  trustee  is  not  a  "paying  out." 
Matter  of  Todd,  64  App.  Div.  435;  72  N".  Y. 
Supp.   277. 

An  executrix  is  not  entitled  to  commis- 
sions for  receiving  moneys  of  her  testator's 
estate  unless  she  has  paid  them  out.  Mat- 
ter of  Bidgood,  36  Misc.  516;  73  N.  Y.  Supp. 
1061,  Surr.  Ct. 

An  executor,  administrator,  or  trustee  is 
entitled  to  full  commissions,  one  half  for 
receiving  and  one  half  on  so  much  as  he 
has  paid  out,  or  by  the  decree  is  directed 
to  pay  out  or  deliver,  either  to  the  bene- 
ficiaries under  the  trust  or  to  his  successor 
in  office.  Wood  v.  Ford,  4  Redf.  34,  Calvin, 
Surr. 

The  courts  have  uniformly  construed 
statutes  awarding  commissions  for  "receiv- 
ing and  paying  out"  moneys,  as  if  they 
granted  one  half  for  receiving,  and  one  half 
for  paying  out.  Matter  of  Roosevelt,  5 
Redf.  601,  Rollins,  Surr. 

It  was  held,  that  the  provision  of  2  R.  6. 
93,  §  58,  which  directs  the  allowance  of  com- 
missions for  receiving  and  paying  out  sums 
of  money,  is  to  be  so  construed  as  to  treat 
the  reception  of  every  variety  of  assets  as  a 
receiving  of  money,  and  the  application  of 
such  assets  to  the  discharge  of  debts  and 
legacies,  and  to  the  establishment  of  trusts, 
etc.,  as  a  pecuniary  disbursement.  Rowland 
v.  Morgan. 

Full  commissions  are  not  allowed  until 
the  trustee  has  both  received  and  paid  out 
the  sum  upon  which  the  commission  is  to 
be  computed.  Palmer  v.  Dunham,  24  State 
Rep.  997. 

Where  an  executor  or  administrator  has 
only  received,  and  not  paid  out,  funds  of 
the  estate,  he  should  be  allowed  therefor 
commissions  at  one  half  the  legal  rate. 
Lyendecker  v.  Eisemann,  3  Dem.  72,  Ber- 
gen, Surr. 

Commissions    may    not    be    charged     on 
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moneys  disbursed  and  received  in  the  con- 
duct of  a  business  carried  on  to  produce  net 
income,  but  only  upon  the  net  income  which 
increases  the  corpus  of  the  estate.  Beard 
t.  Beard,  140  N.  T.  260;  55  State  Rep.  408, 
modf'g  51  State  Rep.  735;  71  Hun  111. 

By  the  will  of  B.  he  directed  his  exec- 
utors and  trustees  to  keep,  improve,  and 
manage  certain  property,  and  carry  on  the 
business  connected  therewith  as  freely  and 
fully  as  he  could  if  living.  In  carrying  on 
the  business  the  trustees  paid  out  large 
stuns  of  money;  their  gToss  receipts  were 
$600,000  and  they  made  a  net  profit  of  over 
$300,000.  Held,  that  the  trustees  were  not 
entitled  to  commissions  upon  the  whole 
gross  receipt*,  but  only  upon  the  net  profits, 
lb. 

The  bulk  of  the  estate  came  to  the  ex- 
ecutors invested  in  securities  which  had 
not  been  turned  into  money.  The  exec- 
utors were  allowed  half  commissions  upon 
the  estimated  value  of  the  securities  for 
receiving  so  much  of  the  funds  of  the  estate. 
Held,  error;  that  such  allowance  in  advance 
of  the  conversion  of  the  securities  into 
money  for  the  purposes  of  payment,  or  of 
acceptance  of  them  by  the  legatees  as  pa; 
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ment,  was  premature  and  not  justified.  It 
seems,  that  such  an  allowance  upon  all 
sums  of  money  received  would  have  been 
proper.  McAlpine  v.  Potter,  126  N.  Y.  285 ; 
37  State  Rep.  0,  reVg  35  State  Rep.  706; 
12  N.  Y.  Supp.  662. 

Where  the  accounts  of  executors  or  ad- 
ministrators are  subjected  to  successive 
judicial  settlements,  they  are  entitled,  on 
the  first  accounting,  to  full  commissions  on 
all  moneys  received  and  paid  out,  and  half 
commissions  only  on  moneys  received  and 
not  paid  out;  on  the  second,  they  are  al- 
lowed the  other  half  on  moneys  since  paid 
out,  and  full  commissions  on  the  increase 
received  and  paid  out,  or  directed  by  the 
decree  to  be  paid;  taking  care,  however, 
that  the  total  award  shall  not  exceed  what 
would  have  been  full  commissions,  had  the 
whole  estate  been  finally  settled,  on  one  ac- 
counting. Hawley  v.  Singer,  3  Dem.  580, 
Coffin,  Surr. 

Where  a  trust  terminates,  the  executor 
can  retain  full  commissions  as  trustee  on 
Mich  portion  of  the  estate  as  is  released  for 
distribution  to  legatees.  He  is  entitled  to 
half  commissions  on  such  portions  as  must 
he  retained  in  his  hands  upon  the  trusts 
that  still  remain  unexecuted.  Estate  of 
Morris,  10  State  Rep.  701,  Rollins,  Suit. 

A  question  having  arisen  as  to  the  mode 
of  computing  commissions  upon  securities 
which,  forming  part  of  the  assets  of  testa- 
tor's estate,  had  been  retained  by  the  exec- 
utors under  authority  conferred  by  the  will, 
and  were  about  to  be  delivered  to  testamen- 
tary trustees,— Held,  1.  That  the  market 
value  of  such  securities,  at  the  time  when 
they  came  into  the  executors'  hands,  should 
he  taken  as  the  basis  for  half  commissions, 
for  receiving;  and  2.  That  the  half  commis- 
sions, for  paying  out,  must  be  computed 
upon  their  value  at  the  time  of  entering 
the  decree  directing  their  transfer  to  the 


trustees.    Rowland  v.  Morgan,  3  Dem.  289; 

15  Abb.  N.  S.  108;  1  How.  N.  S.  182,  Rol- 
lins, Surr. 

Where  full  commissions  have  been  inad- 
vertently awarded  on  a  fund  as  received 
and  paid  out,  when  in  truth  it  had  been  re- 
ceived and  not  paid  out,  such  a  tribunal 
may,  in  a  subsequent  accounting,  take  cog- 
nizance of  the  fact,  and  decline  to  award 
half  commissions  again  for  paying  out 
Hawley  ▼.  Singer. 

Division   of   commissions.— Under   the 

Revised  Statutes  and  before  the  act  of  1849, 
the  commissions  were  equally  divided  b* 
tween  the  executors  without  reference  to 
which  had  performed  the  largest  portion  of 
the  labor.     White  v.  Bullock,  15  How.  102; 

16  How.  213,  Ct.  of  App.,  rev'g  20  Barb.  91; 
Bohde  v.  Bruner,  2  Redf.  333,  Calvin, 
Surr.;  Ex  parte  Pike,  2  Redf.  255,  Calvin, 
Surr. 

Presumptively  each  executor  is  entitled 
to  an  equal  share  of  the  commissions.  They 
are  intended  to  compensate  executors  for 
their  services,  care,  and  responsibility  in 
the  administration,  and  they  should  be  ap- 
portioned upon  the  aggregate  of  the  assets 
received  and  paid  out,  according  to  the  ser- 
vices and  care  given,  and  the  responsibility 
assumed  by  each  in  the  entire  administra- 
tion of  the  estate.  The  fact  that  one  exec- 
utor voluntarily,  and  perhaps  by  design, 
takes  possession  of  all  the  assets  and  trans- 
acts substantially  all  the  business  of  the  es- 
tate, does  not  entitle  him  to  receive  all  of 
the  commissions  to  the  exclusion  of  his  co« 
executor.  The  responsibility  of  the  posi- 
tion alone  should  entitle  an  executor  to 
compensation.  Matter  of  Dunkel,  10  State 
Rep.  213;  5  Dem.  188,  Westbrook,  Surr. 
^  The  power  to  apportion  commissions  car- 
ries with  it  power  to  enforce  payment, 
which  may  be  exercised  against  one  execu- 
tor who  has  by  agreement  with  all  inter- 
ested procured  his  own  discharge  and  al- 
lowance of  commissions.     lb. 

Where  one  of  two  executors  qualifies,  re- 
ceives full  commissions,  and  dies,  and  an- 
other executor  then  receives  letters  and  acts, 
he  is  entitled  to  full  commissions  on  moneys 
received  and  paid  out  by  him  and  half 
commissions  on  moneys  received  and 
held.  Matter  of  Depew,  6  Dem.  54,  Coffin, 
Surr. 

An  executor  who  qualifies  after  moneys 
or  securities  have  been  received  bv  another 
executor,  is  entitled  to  one  half  commis- 
sions thereon,  allowed  for  "receiving" ;  the 
value  of  the  securities  being  determined  by 
the  highest  market  quotations  on  the  dav 
he  qualified.  Betts  v.  Betts,  4  Abb.  N.  & 
317,  Van  Vorst,  J. 

Surviving  executors  are  not  entitled  to 
commissions  upon  a  sum  paid  to  personal 
representatives  of  a  deceased  executrix  for 
arrears  of  commissions  due  to  her.     lb. 

One  who  takes  no  part  in  the  administra- 
tion is  not  entitled  to  commissions.  Eager 
v.  Roberts,  2  Redf.  247,  Calvin,  Surr.;  Ex 
parte  Pike,  2  Redf.  255,  Calvin,  Surr. ;  Mat- 
ter of  Manice,  31  Hun  119. 
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Estates  over  $100,000. — The  law  gives 
to  each  executor  full  commissions  when  the 
estate  exceeds  $100,000,  without  regard  to 
the  services  rendered  hy  them  respectively. 
Estate  of  Van  Nest>  1  Tuck.  130,  Tucker, 
Surr. 

Though  under  §  2730,  regulating  commis- 
sions of  executors,  each  of  three  executors 
and  trustees  is  entitled  to  full  commissions 
as  executors,  the  value  of  the  estate  being 
over  $100,000,  they  are  not  entitled  to  one- 
half  of  full  commissions  on  the  principal 
of  trusts  created  for  receiving  the  same  as 
trustees  from  themselves  as  executors,  nor 
to  full  commissions  on  the  amount  of  each 
year's  income  received  and  paid  out  by  them 
under  each  of  the  trusts  held  bv  them,  where 
none  of  such  trusts  amounted  to  $100,000, 
but  only  to  one-third  of  such  commissions, 
since  trustees  are  within  the  statute  allow- 
ing commissions  to  executors,  and  each  trust 
constitutes  an  estate  by  itself,  and  the  basis 
for  computing  commissions  is  the  value  of 
each  trust  separately  considered,  and  the 
commissions  to  be  allowed  should  be  ac- 
cording to  the  value  of  the  assets  belonging 
exclusively  to  each  trust.  Matter  of  John- 
son, 170  N.  Y.  139;  63  N.  E.  63,  rev'g  57 
App.  Div.  494 ;  67  N.  Y.  Supp.  1004. 

Where  a  will  authorizes  a  sale  of  all  the 
real  estate  of  testatrix,  the  real  estate  be- 
comes personalty  as  of  the  time  of  her  death, 
for  the  purpose  of  determining  whether  the 
personal  property,  over  all  her  debts, 
amounts  to  $100,000,  and  therefore  entitles 
the  executors  to  full  commissions  each. 
Bennett's  Estate,  16  Misc.  199;  38  N.  Y. 
Supp.  945,  Surr.  Ct. 

While,  in  such  case,  each  of  the  execu- 
tors is  entitled  to  full  compensation,  com- 
missions will  be  allowed  only  on  the  moneys 
actually  received  and  paid  out.     lb. 

Under  §  2730,  providing  that  where  the 
personal  property  of  a  decedent  amounts  to 
$100,000  over  all  his  debts,  each  executor, 
where  there  are  not  more  than  three,  is 
entitled  to  full  compensation  allowed  to  a 
sole  executor,  to  be  apportioned  according 
to  the  services  rendered  by  each  respective- 
ly three  representatives  are  entitled  to 
three  times  the  full  commission  to  one  ex- 
ecutor, to  be  apportioned  in  proportion  to 
services  rendered  and  responsibility  borne. 
Matter  of  Franklin,  26  Misc.  107 ;  56  N.  Y. 
Supp.  858,  Surr.  Ct. 

Where  executors  have  in  good  faith  dis- 
tributed the  estate  without  any  judicial  set- 
tlement, with  the  consent  of  the  legatees, 
and  the  latter  have  suffered  no  loss,  interest 
will  not  be  charged  such  executors  on  com- 
missions withdrawn  from  the  estate  on  such 
distribution  from  the  time  of  such  with- 
drawal until  an  allowance  of  compensation 
by  the  surrogate  on  an  accounting.     lb. 

The  only  conditions  necessary  to  entitle 
executors  to  three  full  commissions,  are  that 
the  estate  should  be  of  the  requisite  value, 
and  that  three  or  more  representatives 
should  qualify  and  act.  Welling  v.  Welling, 
1  How.  N.  S.  327;  3  Dem.  511;  7  Civ.  Proc. 
92.  Coleman,  Surr. 

Where  testator,  who  left  an  estate  of  the 


value  of  $400,000,  appointed  three  executors, 
each  of  whom  qualified,  but  one  of  whom 
died  at  the  expiration  of  six  months  after 
the  grant  of  letters,  having  acted  up  to  that 
time, — Held,  upon  an  accounting  by  the 
survivors,  that  three  full  commissions  should 
be  allowed,  to  be  apportioned  among  the 
accounting  parties  and  the  representative  of 
the  deceased  executor,  although,* by  this 
means,  each  of  the  surviving  executors 
would  receive  compensation  in  excess  of 
full  commissions,  by  reason  merely  of  the 
death  of  their  associate.     lb. 

The  principal  must  amount  to  one  hun- 
dred thousand  dollars;  that  sum  cannot  be 
made  up  by  adding  the  income  to  the  prin- 
cipal. Slosson  v.  Naylor,  2  Dem.  257;  4 
Civ.   Proc.   280,   Rollins,   Surr. 

Trustees  were  six  in  number.  They  were 
allowed  three  full  commissions  upon  the  in- 
come of  the  annuity  fund  received  by  them, 
which  was  less  than  $100,000.  The  per- 
sonal estate  of  the  decedent  was  more  than 
$100,000,  and  the  principal  of  the  annuity 
fund  was  $400,000.  Held,  that  the  allow- 
ance was  error;  that  when  trustees  account 
in  reference  to  income,  which  they  are  re- 
quired annually  to  pay  over,  whatever  may 
be  the  amount  of  the  estate  or  of  the  prin- 
cipal producing  the  income,  the  Code  does 
not  apply  unless  the  income  exceeds  $100,- 
000,  and  that  the  trustees  were  entitled  to 
but  one  commission.  Matter  of  Willets,  112 
N.  Y.  289;  20  State  Rep.  735,  modfg  9 
State  Rep.  321. 

There  is  no  warrant  in  §  2736,  or  in  any 
other  statutory  provision,  for  claiming:  that 
com  missions  for  receipts  and  disbursements 
are  to  be,  in  any  case,  limited  to  the  prin- 
cipal fund,  or  that  two  or  more  executors 
of  an  estate  valued  at  $100,000  or  more, 
each  of  whom  has  been  entitled  to  full  com- 
missions upon  principal,  are  together  lim- 
ited to  the  allowance  of  a  single  rate  as  re- 
gards income.  Only  the  single  rate  is  to 
be  granted,  when  the  principal  is  less  than 
$100,000.  But  if  the  principal  equals  that 
sum,  or  exceeds  it  so  as  to  permit  the  al- 
lowance of  the  double  or  the  triple  rate, 
the  double  or  triple  rate  is  awardable  also 
upon  the  income.  Waters  v.  Faber,  2  Dem. 
290,  Rollins,  Surr. 

When  the  testator's  widow  is  given  the 
whole  income  for  life,  and  has  also  qualified 
as  executrix,  she  is  entitled,  in  an  estate 
exceeding  $100,000,  to  commissions  upon 
sums  received  and  paid  for  the  benefit  of  the 
sreneral  estate.  Betts  v.  Betts,  4  Abb.  N.  C 
317,  Van  Vorst,  J. 

Upon  an  accounting  by  three  executors 
and  trustees,  where  the  personal  assets 
amounted  to  .$92,000,  but  the  rents  of  real 
estate  received  and  paid  out  amounted  to 
$250,000,  and  the  accounting,  with  the  con- 
currence of  all  the  parties,  included  the 
rents, — Held,  that  the  executors  were  each 
entitled  to  full  commissions.  Matter  of 
Leggatt,  4  Redf.  148,  Calvin,  Surr. 

When  executors  account  for  income  'which 
they  are  required  annually  to  pay  over  and 
account  for,  only  one  commission  can  be  al- 
lowed   unless    the    actual    income    exceeds 
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$100,000.  If  it  does  not  amount  to  that 
sum,  §  2736  does  not  apply,  no  matter  how 
much  the  principal  may  be.  McAlpine  v. 
Potter,  126  N.  Y.  285;  37  State  Rep.  6, 
rsv'g  12  N.  Y.  Supp.  662;  35  State  Rep.  706. 

The  inventory  is  not  conclusive  as  to 
value,  but  if  in  accounting  it  appears  the 
estate  exceeds  $100,000,  double  commissions 
will  be  allowed.  Matter  of  Blakeney,  23 
Abb.  N.  C.  32;  7  N.  Y.  Supp.  55;  1  Connol. 
128,  Weiant,  Suit. 

In  apportioning  commissions  among  sev- 
eral executors,  in  the  case  of  an  estate  ex- 
ceeding $100,000  in  value,  the  provision  of 
§  2736,  directing  a  division  of  the  aggregate 
award  "according  to  the  services  rendered" 
by  the  recipients  respectively,  requires  that 
consideration  should  be  given  to  the  amount 
of  time  devoted  by  the  executors,  respective- 
ly, to  the  affairs  of  the  estate,  and  to  the 
extent  and  importance  of  the  labors  which 
they  have  severally  performed.  Matter  of 
Harris,    4    Dem.    463,    Rollins,    Surr. 

As  the  section  only  provides  for  commis- 
sions when  the  trust  had  been  fully  admin- 
istered, it  has  no  application  to  a  case  where 
the  trust  was  not  executed  and  the  exec- 
utors resigned  before  their  duties  were  fin- 
ished. Matter  of  Hayden,  54  Hun  197;  26 
State  Rep.  911;  7  N.  Y.  Supp.  313,  modf'g 
22  State  Rep.  916;  1  Connol.  454. 

Where  the  personal  estate  exceeds  $100,- 
000  and  one  of  three  executors  has  per- 
formed all  the  labor,  he  is  still  entitled  to 
but  one  full  commission  on  moneys  received 
and  paid  out  by  him  in  payment  of  debts 
and  legacies.    lb. 

Where  the  personal  property  of  the  es- 
tate exceeds  $100,000  in  value,  over  all  its 
debts,  and  two  executors  qualify  and  act 
together  in  its  administration  for  more  than 
sixteen  months,  when  one  of  them  dies,  two 
full  commissions  will  be  allowed  on  final 
settlement;  one  to  the  surviving  executor, 
as  to  a  sole  executor,  and,  in  addition  there- 
to, one  half  of  the  legal  commissions  upon 
all  property  undistributed  at  the  death  of 
his  co-executor;  and  another  to  the  estate 
of  the  deceased  executor  upon  all  property 
paid  out  or  distributed  at  his  death,  and 
also  one  half  commissions  upon  all  property, 
not  then  distributed,  but  to  be  distributed 
upon  final  settlement.  Matter  of  Newland, 
59  State  Rep.  526;  28  N.  Y.  Supp.  496;  7 
Misc.  728,  Sherman,  Surr. 

Where  the  estate  exceeds  $100,000,  and 
there  are  but  three  excutors,  each  is  en- 
titled to  full  commissions,  based  on  the 
whole  estate,  irrespectively  of  which  execu- 
tor actually  handled  it.  Matter  of  Ken- 
worthy,  44  State  Rep.  275;  17  N.  Y.  Supp. 
655;  63  Hun  165. 

The  power  to  apportion  commissions  does 
not  include  the  power  to  totally  abate  any 
executor's  compensation,  except,  possibly,  in 
the  case  of  misconduct  resulting  in  loss.     lb. 

On  a  contest  between  co-executors  over  the 
division  of  their  commissions,  the  stenog- 
rapher's fees  should  be  paid  out  of  the  com- 
missions, as  the  question  concerns  the 
executors  only;    and   each   party's   portion 


should  bear  its  pro  rata  share.  Hill  v.  Nel- 
son, 1  Dem.  357,  Coffin,  Surr. 

Special  administrator.  —  A  special  ad- 
ministrator is  within  the  equity  of  the  stat- 
ute relating  to  executors  and  administra- 
tors, and  entitled  to  the  same  fees  and  com- 
missions. His  commissions  are  not  to  be 
based,  simply,  upon  the  actual  money  re- 
ceived and  paid  out,  but  upon  the  value  of 
the  whole  estate  received,  and  passed  over 
by  him.  A  decree  of  a  surrogate  will  not 
be  reversed  because  it  allows  a  gross  sum 
to  the  administrator  for  his  services,  if  it 
appear  that  it  does  not  exceed  the  amount  of 
his  statutory  fees.  Green  v.  Sanders,  18 
Hun  308;  Matter  of  Duncan,  3  Redf.  153, 
Calvin,  Surr. 

Commissions  not  taken  till  allowed. — 

The  commissions  of  an  executor,  until  as- 
certained and  liquidated  in  the  manner 
prescribed  by  law,  are  not  subject  to  his  dis- 
posal, but  upon  grounds  of  public  policy  are 
unassignable.  Matter  of  Worthington,  141 
N.  Y.  9;  56  State  Rep.  561,  affi'g  51  State 
Rep.  555;  22  N.  Y.  Supp.  19. 

Executors  are  only  entitled  to  commis- 
sions on  the  settlement  of  their  accounts, 
and  the  allowance  thereof  by  the  surrogate. 
If,  before  such  allowance,  they  pay  them- 
selves, they  are  chargeable  with  interest  on 
the  amounts  from  the  time  of  the  payment 
to  the  time  of  entering  the  decree.  Freeman 
v.  Freeman,  4  Redf.  211,  Calvin,  Surr.; 
Carroll  v.  Hughes,  5  Redf.  337,  Livingston, 
Surr. 

They  have  neither  the  power  nor  right 
to  pay  themselves  commissions  until  such 
commissions  have  been  ascertained  in  the 
manner  provided  by  the  statute  authorizing 
and  fixing  them.  Wheelwright  v.  Rhoades, 
28  Hun  57;  11  Abb.  N.  C.  382;  In  re  Es- 
tate of  Richardson,  2  Misc.  288;  23  N.  Y. 
Supp.  978,  Coffin,  Surr.;  In  re  Gervais'  Es- 
tate, 23  N.  Y.  Supp.  848,  Weiant,  Surr. 

If  they  do,  it  is  a  misappropriation  and 
they  will  be  charged  with  interest;  but 
where  it  does  not  appear  to  have  been  an 
intentional  violation  of  duty,  interest  will 
not  be  compounded.  Estate  of  Whitney,  2 
Law  Bull.  43,  Calvin,  Surr.;  Wheelwright 
v.  Wheelwright,  2  Redf.  501,  Calvin,  Surr.; 
Estate  of  Peyser,  5  State  Rep.  334;  5  Dem. 
244,  Rollins,  Surr.;  Matter  of  Dunkel,  10 
State  Rep.  213;  5  Dem.  188,  Westbrook, 
Surr.;  Matter  of  Willard,  29  State  Rep.  949, 
Adlington,  Surr. 

The  amount  of  the  commissions  until  al- 
lowed and  apportioned  by  the  court  remains 
in  the  hands  of  the  executors,  over  which 
the  court,  with  the  parties  before  it,  has 
ample  power  to  compel  an  accounting  and 
to  direct  and  enforce  payment  of  the  same 
to  such  parties  and  in  such  shares  as  the 
court  may  determine  and  decree.  Matter 
of  Dunkel. 

If  on  a  private  settlement  by  parties  com- 
missions are  agreed  upon  and  the  amount 
retained  by  consent  without  misrepresenta- 
tion or  imposition  of  any  kind,  the  amount 
will  be  allowed  to  the  executors,  not,  how- 
ever, as  an  absolute  legal  right.    lb. 

Decedent's  executor,   who  was  appointed 
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in  1855,  voluntarily  accounted  in  1865,  dis- 
tributed all  the  funds  of  the  estate  then  in 
his  hands,  and  retained  about  $200  as  his 
commissions,  without  objection  from  any  of 
the  beneficiaries.  Upon  a  judicial  settle- 
ment, had  in  1885, — Held,  that,  in  the  ab- 
sence of  an  allowance  by  the  surrogate,  this 
sum  had  been  improperly  retained,  and  that 
the  executor  should  be  charged  with  the 
same,  but  without  interest.  Wyckoff  v.  Van 
Siclen,  3  Dem.  75,  Bergen,  Suit. 

Executors  and  trustees  annually,  after 
the  testator's  death,  upon  the  anniversary 
thereof,  paid  the  annuities  given  by  the  will, 
and  after  deducting  commissions  on  the  in- 
come paid  over  the  net  proceeds  to  the 
residuary  legatees,  taking  receipts.  It  was 
objected  that  they  were  not  entitled  to  their 
commissions  until  an  accounting,  and  that 
the  retention  thereof  was  unlawful.  Held, 
untenable.    Hancox  v.  Meeker,  95  N.  T.  528. 

As  to  whether  after  such  a  voluntary  ac- 
counting and  settlement  between  the  parties 
the  right  to  the  commissions  retained  could 
be  afterwards  questioned,  quaere.     lb. 

Within  a  year  after  testator's  death  the  ex- 
ecutors had  paid  the  debts,  set  apart  the 
trust  funds,  and  made  a  distribution  of  the 
balance  of  the  estate  and  one  of  them  ac- 
counted and  was  discharged.  He  had  re- 
ceived a  part  of  his  commissions,  and  the 
surrogate  decreed  that  a  certain  amount 
was  due  him. — Held,  as  to  such  executor's 
right  to  the  commissions  received,  no  objec- 
tion could  be  raised,  but  the  other  executors 
were  chargeable  with  interest  on  the  com- 
missions paid  to  themselves  in  advance  of 
a  legal  allowance  thereof.  Matter  of  Her- 
ri ck,  32  State  Rep.  1032;  12  N.  Y.  Supp. 
105,  Adlington,  Surr. 

Payment  by  one  executor  to  his  co-exec- 
tor  of  commissions  cannot  be  allowed  him, 
as  commissions  must  be  judicially  allowed. 
Re  Butler's  Estate,  1  Oonnol.  58;  9  N.  Y. 
Supp.  642,  Weiant,  Surr. 

While,  as  a  general  rule,  commissions  are 
only  to  be  allowed  to  trustees  on  settlement 
of  their  account,  where  they  have  rendered 
the  services  in  conducting  a  business  for 
which  the  law  allows  the  commissions,  and 
it  appears  from  the  situation  of  the  estate, 
the  nature  of  their  duties  and  the  character 
of  the  business,  no  injury  or  loss  can  be 
inferred  from  their  taking  in  good  faith 
and  supposing  they  were  entitled  thereto, 
their  commissions  in  advance  of  an  account- 
ing, they  are  not  chargeable  with  interest 
thereon.  Beard  v.  Beard,  140  N.  Y.  260;  55 
State  Rep.  408,  modf'g  51  State  Rep.  735; 
71  Hun  111. 

From  what  fund  commissions  paid. — 
Where  testator  gave  all  his  property  to  his 
executors  in  trust  to  pay  the  income  from 
one  third  of  his  estate  to  his  wife  during 
her  life,  the  commissions  for  receiving  and 
disbursing  the  income  to  the  widow  are 
payable  out  of  the  income,  and  not  from 
the  corpus  of  the  fund,  or  from  the  residue 
of  the  estate.  Re  Thompson's  Estate,  1  N. 
Y.  Supp.  213,  Ransom,   Surr. 

Compensation  by  will.— It  seems,  that 
a  testator  may  provide  in  his  will  that  the 


executors  thereof  shall  not  be  allowed  any 
commissions,  or  he  may  fix  the  sum  to 
be  received  by  them  in  lien  of  commissions. 
Estate  of  Welling,  7  Civ.  Proc.  92 ;  3  Dem. 
511;   1  How.  N.  S.  327,  Coleman,  Surr. 

An  agreement  by  an  executor  to  accept 
the  provision  of  the  will  for  his  compensa- 
tion does  not  estop  him  at  any  time  after- 
wards to  renounce  it.  Matter  of  Arken- 
burgh,  13  Misc.  744;  35  N.  Y.  Supp.  251, 
Surr.  Ct 

§  2730,  prohibiting  an  allowance  to  an 
executor  not  renouncing  specific  compensa- 
tion provided  by  a  will,  impliedly  author- 
izes an  allowance  where  such  renunciation 
is  made.  An  allowance  may  be  made,  under 
this  section,  though  the  renunciation  was 
not  made  until  2%  years  after  the  issuance 
of  letters  testamentary.  Matter  of  Arken- 
burgh,  38  App.  Div.  473:  56  N.  Y.  Supp. 
523. 

A  bequest  to  an  executor,  unless  there  is 
language  in  the  will  indicating  that  it  was 
intended  as  a  specific  compensation  for  his 
services,  does  not  deprive  nim  of  the  right 
to  charge  commissions.  Matter  of  Account- 
ing of  Mason,  98  N.  Y.  527. 

The  testator  declared  by  his  will  that  his 
executors  should  receive  no  compensation 
or  fees  for  their  services  in  settling  the  es- 
tate. On  their  final  accounting  the  execu- 
tors asked  for  fees,  claiming  that  there  was 
no  power  to  withhold  them,  though  the  will 
included  one  executor  and  the  wife  of  the 
other  among  the  residuary  legatees. — Held, 
that  they  could  not  have  commissions. 
Secor  v.  Sentis,  5  Redf.  570,  Rollins,  Surr. 

The  section  cannot  be  interpreted  as  a 
declaration  that  a  renunciation  of  the  par- 
ticular compensation  specified  in  a  will  en- 
titles as  of  course  to  statutory  commissions, 
lb. 

Where  an  executor  is  denied  compensa- 
tion in  the  will,  the  surrogate  cannot  al- 
low him  commissions  on  the  ground  that, 
by  the  non-action  of  a  co-executor,  his  labors 
have  been  more  onerous  than  testator  antic- 
ipated. Matter  of  Gerard,  1  Dem.  244, 
Rollins,  Surr. 

Where  a  testator  made  a  testamentary 
provision  for  the  executors'  commissions,  in 
nearly  the  words  of  the  statute,  and  on  the 
accounting  it  appeared  that  various  moneys 
had  been  received  and  paid  out,  it  was  Held, 
that  one  executor  who  had  rendered  services, 
but  had  neither  received  nor  disbursed 
money,  was,  nevertheless,  entitled  to  an  ap- 
propriate share  of  the  percentage.  Hill  v. 
Nelson,   1   Dem.  357,  Coffin,  Surr. 

Testator,  who  left  a  personal  estate  of 
the  value  of  more  than  $400,000,  by  his  will 
nominated  three  executors  and  trustees,  T., 
G.,  and  H.,  and  fixed  their  commissions  "at 
the  rate  of  five  per  cent,  on  the  first  five 
thousand  dollars,  and  two  per  cent,  on  the 
residue,  or  all  sums  above  or  beyond  said 
five  thousand  dollars,  for  receiving  and  pay- 
ing out  the  same,  such  commissions  to  be 
charged  but  once,  by  all  of  said  executors 
and  trustees,  and  not  by  each,  and  to  be  ap- 
portioned among  them  according  to  the 
amount  of  services  rendered  by  each."    Up- 


,2J«3?  .     «  Bx'a  ob  adm'r:  compensation*  ;  double  comm's. 

c  18,  t.  4,  a.  2  7 


4385 


on  the  accounting,  a  contest  arose  as  to  the 
division  of  the  commissions,  amounting  to 
over  $10,000,  H.  claiming  one  third  thereof, 
although  he  filed  a  statement  in  which  he 
declared  that  he  had  neither  received  nor 
disbursed  any  moneys,  but  that  his  main 
services  consisted  in  giving  advice  as  to 
opening  streets,  laying  out,  placing  and  sell- 
ing lots,  and  as  to  other  matters,  etc.,  etc. 
The  account  was  very  voluminous,  contain- 
ing about  ten  thousand  items  of  moneys  re- 
ceived and  paid  out,  and  giving  evidence 
of  great  labor,  care,  and  responsibility,  ex- 
tending over  a  period  of  ten  years,  in  invest- 
ing, reinvesting,  applying  income,  etc.,  as 
directed  in  the  will.  T.  testified  that  one 
third  of  his  time,  during  this  period,  was 
devoted  to  the  work.  The  time  occupied  by 
H.  in  his  consultations,  etc.,  had  been  small. 
Held,  that  $250  would  be  a  liberal  allowance 
to  H.  for  his  proportion.     lb. 

By  the  will  Mrs.  M.  was  appointed  exec- 
utrix: she  duly  qualified  and  acted  as  such. 
The  will  contained  a  direction  that  each 
executor  and  trustee,  other  than  his  wife, 
"do  receive  and  take  the  full  rate  of  com- 
missions provided  by  law  for  each  execu- 
tor"; substantially  the  whole  income  of  the 
estate  was  given  to  her. — Held,  that  she 
was  not  entitled  to  commissions,  as  it  was 
the  intention  of  the  testator  to  exclude  her 
from  compensation.  Matter  of  Kernochan, 
104  N.  Y.  618. 

Where  a  will  naming  three  executors 
provides  that  two  of  them  shall  take  full 
commissions, — Held,  that  the  language  did 
not  exclude  the  third  one  from  receiving 
the  statutory  commission.  Estate  of  Mar- 
shal], 67  How.  510,  Rollins,  Suit. 

The  will  gave  a  house  to  an  imbecile  son 
of  testator,  and  directed  that  an  executor 
should  have  one  thousand  dollars  per  an- 
num, and  should  occupy  the  house  with 
the  son,  and  pay  the  joint  household  ex- 
penses out  of  the  bequests  to  the  son. 
Held,  that  by  the  death  of  the  son  before 
the  testator,  the  latter  provisions  became 
inoperative,  and  the  court  could  not,  in 
construing  the  will,  award  the  executor  a 
compensation  in  money,  in  addition  to  the 
one  thousand  dollars.  Downing  v.  Marsh- 
all, 1  Abb.  CL  of  App.  Dec  526. 

Two  of  the  heirs-at-law  and  next  of  kin 
of  a  deceased  person  agreed  with  the  other 
heirs-at-law  and  next  of  kin,  who  were  of 
equal  degree  with  them,  that  they  would 
take  out  letters  of  administration,  give  good 
bonds,  make  an  immediate  and  equal  dis- 
tribution of  all  securities  belonging  to  the 
estate,  and  make  a  full  waiver  in  open 
court  of  all  compensation  for  their  services 
as  administrators.  The  letters  were  issued, 
the  securities  divided,  and  the  accounts  of 
the  administrators  settled,  the  filing  of  an 
inventory  having  been  waived.  Upon  the 
settlement  the  administrators  were  allowed 
by  the  surrogate  full  commissions  upon  the 
estate.— 'Held,  that  this  was  error;  that 
they  were  estopped  by  the  agreement  from 
claiming  the  commissions.  Matter  of  Hop- 
kins, 32  Hun  618. 


As  to  interpretation  of  a  provision  In  a 
will,  see  Ireland  v.  Corse,  67  N.  Y.  .343. 

Case  where  provision  for  compensation  of 
executors  fails.  Matter  of  Weeks,  5  Dem. 
194,  Rollins,  Surr. 

Construction  of  a  clause  in  a  will  provid- 
ing for  commissions  differing  from  the  legal 
ones.  Matter  of  Tilden,  44  Hun  441;  9 
State  Rep.  258,  aftVg  5  Dem.  230;  3  State 
Rep.  218. 

The  time  within  which  an  executor  may 
renounce  his  legacy  is  not  limited.  Matter 
of  Weeks. 

Where  under  the  same  will  two  of  the  ex- 
ecutors filed,  on  Feb.  23d,  1881,  with  the 
surrogate,  written  renunciation  of  this  pro- 
vision, and  elected  to  take  the  statutory 
compensation,  it  appeared  that  all  the  facts 
necessary  to  determine  their  choice  were 
known  to  the  executors  as  early  as  January, 
1872. — Held,  that,  though  the  statute  allow- 
ing executors  to  elect  between  the  statutory 
commissions  and  a  testamentary  provision 
in  lieu  thereof  (Code,  §  2737)  fixes  no  time 
for  the  election,  the  executors  were  bound, 
if  they  desired  to  renounce  the  latter,  to  do 
so  as  soon  as  they  ascertained  which  rate 
would  be  more  advantageous,  and  that  they 
had  lost  their  opportunity  by  laches.  Ar- 
thur y.  Nelson,  1  Dem.  337,  Coffin,  Surr. 

A  devise  of  the  residue  of  testator's  es- 
tate "to  my  said  executors,  to  be  equally 
divided  between  them,  in  lieu  of  compensa- 
tion for  their  services  in  the  execution  of 
their  trust,"  is  intended  to  compensate  the 
executors;  and  one  of  them  who  fails  to 
qualify  is  not  entitled  to  any  part  of  the 
bequest.  Fletcher  v.  Hurd,  14  N.  Y.  Supp. 
388. 

Double  commissions. — A  person  is  not 
entitled  to  receive  commissions  both  as  ex- 
ecutor and  as  trustee  upon  the  same  fund 
for  the  same  time.  Hall  v.  Hall,  78  N.  Y. 
535,  affi'g  19  Hun  358;  Matter  of  Leinkauf, 
4  Dem.  1,  Coffin,  Surr. 

When  the  duties  of  executor  and  trustee 
are  not  so  blended  that  they  cannot  be  sep- 
arated and  after  his  discharge  as  execu- 
tor his  duties  as  trustee  continue,  he  is  en- 
titled to  commissions  as  trustee  as  well  as 
executor.  Wildey  v.  Robinson,  85  Hun  362 ; 
32  N.  Y.  Supp.  1018. 

A  trust  company,  which  was  executor  as 
well  as  testamentary  trustee,  of  separate 
trust  funds,  to  pay  a  fixed  income  to  the 
beneficiaries,  using  the  principal,  if  neces- 
sary. Held  entitled  as  executor,  for  the 
turning  over  of  the  corpus  of  the  funds  to 
itself  as  trustee,  to  commissions  thereon 
for  receiving  it  and  paying  it  out;  but  as 
to  the  income  in  its  hands  to  be  trans- 
ferred to  itself  as  trustee,  not  to  be  entitled 
to  commissions  as  executor.  Matter  of  Gil- 
bert, 25  Misc.  584;  66  N.  Y.  Supp.  149. 

Where  a  trust  is  vested  in  executors  in 
respect  to  a  fund  which  cannot  be  deter- 
mined until  the  completion  of  their  duties 
as  such,  and  the  will  contemplates  a  time 
when  the  duties  of  the  executors  shall  cease 
and  their  duties  as  trustees  shall  commence, 
they  are  entitled  to  commissions  in  both  ca- 


4386 


m's  or  adm'b:  compensation;  double  comm's.  §2730 

c.  18,  t.  4,  a.  2 


parities.     Olcott  v.  Baldwin,  190  N.  Y.  99 ; 
82  N.  E.  748. 

To  entitle  persons  named  in  a  will  as 
executors  and  as  trustees  to  double  commis- 
sions they  must  have  actually  entered  upon 
their  duties  as  trustees.  An  accounting  as 
executors  and  a  transfer  of  the  trust  fund  to 
the  trustees  pursuant  to  a  decree  of  a  court 
of  competent  jurisdiction  is  the  most  satis- 
factory proof  of  the  completion  of  their 
duties  in  one  capacity  and  the  commence- 
ment of  their  duties  in  the  other  capacity, 
but  such  judicial  decree  is  not  the  only 
means  of  proving  that  the  transfer  has  ac- 
tually been  made.     lb. 

There  being  a  trust  imposed  on  the  ex- 
ecutors in  addition  to  that  of  administration, 
they  are  entitled  to  trustees'  commissions. 
Matter  of  Harteau,  125  App.  Div.  710;  110 
N.  Y.  Supp.  59. 

Where  a  testatrix  gives  her  estate  to  her 
executors  and  trustees  "upon  the  following 
trusts,"  and  then  provides  for  the  creation 
of  a  trust  fund  for  the  purpose  of  a  home 
for  her  unmarried  daughters,  and  another 
trust  fund  for  the  benefit  of  her  son,  and 
as  to  the  residue  directs  the  executors  to 
keep  it  safely  invested  for  the  lives  of  the 
two  youngest  daughters,  but  not  longer  than 
ten  years,  paying  the  income  to  the  daugh- 
ters meanwnile,  and  at  the  end  of  the  period 
distributing  the  estate,  the  executors  are  en- 
titled to  double  commissions  as  to  the  trust 
funds  but  not  as  to  the  residue.  Matter  of 
Martin,  124  App.  Div.  793;  109  N.  Y.  Supp. 
217. 

But  where  the  trust  fund  for  the  son  was 
not  separated  and  set  apart  until  the  dis- 
tribution of  the  estate  on  the  eve  of  the  ac- 
counting, so  that,  until  that  time,  the  whole 
estate  except  one  fund  was  held  by  the 
respondents  as  executors,  they  were  entitled 
only  to  commissions  as  executors.     lb. 

Though,  under  §  2730,  regulating  com- 
missions of  executors,  and  providing  that 
when  the  personal  estate  exceeds  $100,000 
each  executor,  if  there  are  not  more  than 
three,  shall  be  entitled  to  full  commissions 
on  principal  and  income,  each  of  three  ex- 
ecutors and  trustees  are  entitled  to  full  com- 
missions as  executors,  the  value  of  the 
estate  being  over  $100,000,  they  are  not  en- 
titled to  one-half  of  full  commissions  on 
the  principal  of  trusts  created  for  receiving 
the  same  as  trustees  from  themselves  as  ex- 
ecutors, nor  to  full  commissions  on  the 
amount  of  each  year's  income  received  and 
paid  out  by  them  under  each  of  the  trusts 
held  by  them,  where  none  of  such  trusts 
amounted  to  $100,000,  but  only  to  one-third 
of  such  commissions,  since  trustees  are  with- 
in the  statute  allowing  commissions  to  ex- 
ecutors, and  each  trust  constitutes  an  estate 
by  itself,  and  the  basis  for  computing  com- 
missions is  the  value  of  each  trust  sep- 
arately considered,  and  the  commissions  to 
be  allowed  should  be  according  to  the  value 
of  the  assets  belonging  exclusively  to  each 
trust.  Re  Johnson,  170  N.  Y.  139;  63  N. 
E.  03. 
Trustee,    succeeding   a    deceased    trustee, 


is  not  entitled  to  commissions  on  the  funds 
"received"  from  the  representative  of  the 
deceased  trustee.  Re  Ward's  Estate.  112 
X.  Y.  Supp.  763. 

§§  2730,  2802,  3320,  clearly  contemplate 
that  an  estate  shall  be  charged  certain  fees 
for  the  receiving  and  paying  out  of  moneys 
coming  into  the  hands  of  persons  adminis- 
tering a  trust;  but  every  person  who  is 
called  to  administer  a  trust  is  not  entitled 
to  charge  full  commissions.  A  trustee  is 
not  entitled  to  commissions  for  turning  over 
the  estate  to  his  successor.  Whitehead  v. 
Draper,  132  App.  Div.  799;  117  X.  Y.  Supp. 
539. 

A  will  provided  that  the  executors  should 
hold  the  corpus  of  the  estate  until  the 
death  of  the  testator's  widow  and  son,  pay- 
ing to  them  the  income  of  the  estate,  and 
then  pay  over  the  corpus  of  the  same  in 
accordance  with  the  provisions  of  the  will. 
— Held,  that  the  executors  were  not  enti- 
tled to  double  commissions  as  executors 
and  trustees,  where  their  accounts  as  execu- 
tors had  not  been  closed  by  an  accounting, 
and  their  duties  as  trustees  begun.  Matter 
of  Slocum,  169  N.  Y.  153;  62  X.  E.  130, 
modf'g  60  App.  Div.  438;  69  X.  Y.  Supp. 
1036. 

Where  the  will  imposed  upon  the  execu- 
tor the  double  duties  of  executor  and  trus- 
tee; as  executor,  to  collect  assets,  pay  debts, 
and  distribute,  and  as  trustee  to  apply  the 
income  of  the  estate  as  directed  in  the  will, 
the  executor,  in  addition  to  the  commissions 
received  by  him  as  executor,  was  entitled  to 
receive  commissions  as  trustee  from  the 
time  when  his  duties  as  executor  ceased. 
Matter  of  Union  Trust  Co.,  70  App.  Div.  5 ; 
75  N.  Y.  Supp.  68. 

Where  executors  set  apart  a  trust  fund, 
and  paid  out  its  income,  and  the  principal 
is  distributable,  they  are  entitled  to  com- 
missions on  the  principal  both  as  executors 
and  trustees;  but,  wnere  the  beneficiary 
dies  before  the  fund  is  set  apart,  they  are 
entitled  to  commissions  as  executors  onlv. 
Lawrence's  Estate,  37  Misc.  702;  76  N.  Y. 
Supp.  653,  Suit.  Ct. 

No  commissions  can  be  allowed  execu- 
tors on  payment  of  dower  admeasured  by  a 
judgment  of  the  supreme  court.     lb. 

An  executor  is  entitled  to  commissions 
in  but  one  capacity,  when  he  holds  funds 
as  executor  and  trustee,  and  the  trust  is 
inseparable  from  the  executorship.  Valen- 
tine v.  Valentine,  2  Barb.  Ch.  430;  Mann  v. 
Lawrence,  3  Bradf.  424,  Bradford,  Surr. 
See  Drake  v.  Price,  5  N.  Y.  430,  anVjr  7 
Barb.  388. 

To  entitle  the  same  persons  to  commis- 
sions as  executors  of,  and  trustees  under  a 
will,  such  will  must  provide  either  by  ex- 
press terms  or  by  fair  intendment  for  the 
separation  of  the  two  functions  and  duties, 
one  duty  to  precede  the  other,  and  to  be 
performed,  or  substantially  performed,  be- 
fore the  latter  is  begun.  Matter  of  Beard, 
71  Hun  HI;  51  State  Rep.  735,  modf'd  on 
another  point,  140  N.  Y.  260;  55  State  Rep. 
408. 

Double  commissions  to  the  same  persons, 
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first  in  the  character  of  executors  and  then 
in  that  of  trustees,  are  to  he  awarded  only 
when  the  will  contemplates  a  several  and 
separable  action  in  each  capacity,  not  at 
the  same  but  different  stages  of  the  admin- 
istration, and  they  are  not  to  be  allowed 
where  the  will  makes  no  such  separation, 
but  blends  the  two  duties  and  commingles 
them  without  a  severance.  McAlpine  v. 
Potter.  126  N.  Y.  286;  37  State  Rep.  6, 
reVg  35  State  Rep.  706;  12  N.  Y.  Supp. 
662. 

The  performance  of  a  trust  may  be  add- 
ed to  the  ordinary  duties  of  an  executor 
in  such  a  manner  that  the  two  functions 
run  on  together,  and  where  a  will  makes  no 
separation,  but  thus  blends  the  two  duties, 
single  commissions  only  are  allowable.     lb. 

A  will,  in  order  to  admit  of  double  com- 
missions, must  clearly  and  definitely  indi- 
cate an  intention  of  the  testator  to  end  the 
executor's  duty  at  some  point  of  time,  and 
require  him  thereupon  to  constitute  and  set 
up  one  or  more  several  trusts  to  be  held 
and  managed  as  such  for  the  interest  of  the 
beneficiary.     lb. 

Where,  by  the  terms  or  true  construc- 
tion of  a  will,  the  two  functions  of  executor 
and  trustee  co-exist,  and  run  from  the 
death  of  the  testator  to  the  final  discharge, 
inseparable  and  blended  together,  double 
commissions  or  compensation  in  both  capaci- 
ties may  not  be  allowed.  Johnson  v.  Law- 
rence, 95  N.  Y.  164;  Matter  of  McAlpine, 
15  State  Rep.  532. 

Where  a  will  gave  the  testator's  resid- 
uary estate  to  his  executors  in  trust,  with 
authority  to  sell  the  real  estate  and  to  di- 
vide the  whole  into  specified  parts,  each  to 
be  kept  invested  and  the  income  paid  to  a 
beneficiary  named  during  life, — Held,  that 
upon  the  division,  the  duties  of  the  execu- 
tors, as  such,  ceased,  and  they  held  the 
property  as  trustees;  and  so,  they  were 
entitled  to  double  commissions.  Matter  of 
Crawford,  113  N.  Y.  560;  23  State  Rep. 
722,  modfg   14  State  Rep.  587. 

It  is  proper  to  allow  a  percentage  as 
executor  and  trustee  when  the  fund  is  the 
same,  but  is  changed  by  will  or  by  decree 
of  a  competent  court  into  a  trust  fund. 
Matter  of  Selleck,  1  State  Rep.  575,  rev'd 
111  N.  Y.  284. 

A  will,  after  providing  for  the  payment 
of  debts  and  funeral  expenses  and  giving 
certain  legacies,  gave  the  residue  of  the 
estate  to  the  executors  as  trustees  for  cer- 
tain purposes. — Held,  that  the  duties  of  the 
executors  as  such  were  distinct  from  those 
as  trustees,  and  they  were  entitled  to  com- 
missions in  both  capacities.  In  re  Mc- 
Credies'  Estate,  28  N.  Y.  Supp.  305. 

It  seems,  that  to  entitle  the  same  per- 
son to  commissions,  both  as  executor  and 
trustee,  the  will  must  provide  by  express 
terms  or  by  fair  intendment  for  the  separa- 
tion of  the  two  functions,  the  duties  of  the 
one  to  be  substantially  performed  before 
those  of  the  other  begin,  and  the  duties  of 
trustee  must  have  been  actually  entered 
upon  and  performance  begun  either  by  real 
severance  of  the  trust  fund  from  the  gen- 


eral assets  or  by  a  judicial  decree,  which 
wholly  discharges  the  executor  and  leaves 
him  acting  and  liable  only  as  trustee. 
Johnson  v.  Lawrence,  95  N*.  Y.   154. 

A  surrogate's  decree  settling  the  accounts 
of  the  executor,  in  the  absence  of  a  pro- 
vision therein  discharging  him  as  executor, 
does  not  have  that  effect.  Estate  of  Hood, 
98  N.  Y.  363;  7  Civ.  Proc.  257,  revV  33 
Hun  338. 

Where  a  will  creates  a  trust  in  the 
executors,  directing  them  to  sell  and  con- 
vert the  property,  invest  the  proceeds,  and 
apply  the  income  to  the  use  of  designated 
beneficiaries,  and  their  account  is  presented 
for  settlement  before  completion  of  the  per- 
formance of  their  executorial  duties,  only 
half  commissions  can  be  allowed  upon  pro- 
ceeds of  sale  in  their  hands,  the  other  half 
being  awardable  when  those  duties,  with  re- 
spect to  the  fund,  are  terminated,  and  the 
accounting  parties  enter  upon  the  discharge 
of  their  functions  as  trustees.  Matter  of 
Leinkauf,  4  Dem.  1,  Goflin,  Surr. 

Where  a  person  is  both  executor  and  tes- 
tamentary trustee,  his  duties  are  separable, 
and  that  separation  may  be  determined 
without  the  interposition  of  a  judicial  pro- 
ceeding. Hurlburt  v.  Durant,  88  N.  Y.  121; 
2  Civ.  Proc   115. 

So  long  as  the  characters  of  executor  and 
trustee  are  co-existent  in  one  person,  com- 
missions may  be  retained  as  executor  only ; 
but  it  is  otherwise  when  there  has  been 
a  separation  of  duties  performed  in  the 
two  capacities.     lb. 

There  is  no  better  way  to  test  the  ques- 
tion whether  trust  duties  enjoined  by  a  will 
are  a  mere  enlargement  of  executorial  func- 
tions, or  involve  the  existence  of  a  trustee 
as  such,  than  to  consider  what  would  be 
the  effect  of  the  person's  resignation  or  re- 
moval. Matter  of  Roosevelt,  5  Redf.  601, 
Rollins,  Surr. 

Where  a  separation  of  the  two  functions 
of  executor  and  trustee  has  been  intended 
by  a  testator,  and  has  been  in  fact  effected, 
double  commissions  may  be  allowed.     lb. 

Where  testator,  by  will,  made  his  ex- 
ecutors trustees  of  all  his  property,  giving 
them  full  control  of  the  same,  with  direc- 
tions as  to  the  disposition  of  the  income 
and  the  final  division  of  the  estate  on  the 
termination  of  the  trust,  the  executors  are 
not  entitled  to  commissions  as  trustees,  in 
addition  to  such  as  they  are  entitled  to  as 
executors.  Re  Thompson's  Estate,  1  N.  Y. 
Supp.  213,  Ransom,  Surr. 

Where  testator,  by  will,  gave  all  his  prop- 
erty to  his  executors  in  trust,  with  discre- 
tionary power  of  sale,  and  directed  them 
to  pay,  deliver,  and  transfer  to  his  son  all 
of  the  residuary  "property,  real  and  per- 
sonal," on  his  attaining  majority,  the  trus- 
tees are  not  entitled  to  commissions  on 
the  value  of  real  estate  transferred  to  the 
son  at  his  majority,  since  the  trust  and  the 
legal  title  in  the  trustees  would  terminate 
with  the  majority  of  the  son,  and  the  term 
"transfer"  indicates  the  purpose  of  the 
testator  to  have  the  real  estate  not  previ- 
ously disposed  of  transferred  in  specie.     lb. 
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On  an  accounting  by  executors,  who  are 
also  trustees,  in  addition  to  their  compen- 
sation as  executors  they  are  entitled  to  one 
half  commissions  for  receiving  the  trust 
fund,  and  one  half  on  such  portions  as  they 
have  paid  out.  In  re  Kenworthy's  Estate, 
17  N.  Y.  Supp.  655;  44  State  Rep.  275;  63 
Hun  165. 

R.  gave  the  residue  of  his  estate,  real 
and  personal,  to  his  executor  in  trust  to 
pay  the  same  to  M.  A.  W.  during  life,  and 
after  her  decease  devised  all  his  estate  to 
M.  R.  W.t  if  she  was  at  the  time  twenty -one 
years  of  age;  if  not,  when  she  should  be 
twenty-one  years  of  age,  the  said  income 
to  be  used  for  her  benefit  until  that  time. 
— Held,  that  the  will  contemplated  a  sever- 
ance of  the  functions  of  executor  from  those 
of  trustee ;  that  the  executor  was  entitled  to 
account  finally  as  executor,  and  to  a  decree 
transferring  the  estate  from  himself  as  ex- 
ecutor to  himself  as  trustee.  Matter  of 
Emerson,  36  State  Rep.  306;   59  Hun  244. 

O.,  by  his  will,  proved  in  1881,  directed 
that  his  estate  should  be  divided  into  parts ; 
one  for  each  child  who  survived  him,  and 
the  issue  of  any  deceased  child  to  have  one 
share,  and  directed  his  executors  to  pay 
over  the  shares  when  the  legatees  reached 
majority.  By  a  codicil  he  gave  his  execu- 
tors power  to  postpone,  for  any  period  not 
illegal,  the  payment  to  any  legatee  of  the 
principal  of  his  share  after  he  had  reached 
majority,  provided  the  executors  deemed 
such  postponement  best  for  the  legatee,  and 
that,  in  the  meantime,  the  executors  should 
keep  the  postponed  share  invested  and  pay 
the  legatee  the  income.  He  appointed  his 
executors  guardians  of  his  minor  children. 
In  1883  the  executors  accounted  as  such, 
and  the  surrogate  directed  the  balance  on 
hand  to  be  divided  into  five  shares,  the 
proper  number,  and  that  the  executors  pay 
over,  return  and  invest  them;  and  further 
directed  the  executors  to  file  the  vouchers 
therefor  for  themselves,  as  testamentary 
guardians,  "when  they,  the  said  executors, 
shall  be  and  hereby  are  discharged  as  such 
executors  until  the  further  order  of  this 
court."  Two  of  his  children,  B.  and  M.  B., 
were  of  age  when  the  testator  died.  In  an 
action  brought  by  the  executors  and  trustees 
and  guardians  to  account  in  their  various 
capacities,  it  appeared  that,  after  the  decree 
of  1883,  the  executors  never  actually  divided 
the  fund  into  five  shares,  nor  did  they  di- 
vide the  income;  that  they  had  made  some 
payments  to  some  of  the  beneficiaries;  that 
the  children  of  testator  had  lived  together 
as  one  household,  and  the  income  had  been 
devoted  in  a  general  manner  to  its  support. 
— Held,  that  plaintiffs  were  entitled  to  com- 
missions, as  executors,  upon  all  sums  not 
embraced  in  the  decree  of  1883;  that  as  to 
the  principal  of  the  shares  of  the  infants, 
now  adults,  since  plaintiffs  had  not  de- 
termined to  pay  over  the  principal  to  the 
legatees,  they  were  only  entitled  to  com- 
missions, as  trustees,  for  holding  the  fund 
during  infancy,  and  were  not  yet  entitled  to 
commissions  for  paying  it  over;  that  as- 
suming  that   plaintiffs   as   to   the    infants 


held  these   several   funds  as  testamentary 
guardians,  they   were  not  entitled,  in  ad- 
dition to  the  commissions  last  mentioned, 
to  commissions  on   principal   expended  for 
the  benefit  of  the  infants  during  minority; 
that  the  effect  of  such  an  allowance  would 
be   to  give  them   commissions  in  the  two 
capacities   of   testamentary   guardians  and 
also  of  trustees;  that,  upon  the  income  of 
the  infants'  shares  paid  over,  plaintiffs  were 
entitled  to  statutory  commissions;  that  the 
fact  that  plaintiffs  did  not  actually  sepa- 
rate the  fund  into  five  parts,  did  not  affect 
the  question  of  commissions;   that,  in  the 
view  of  the  law,  the  fund  had  been  legally 
divided,  each  legatee  receiving  his  income, 
and  that  it  had  been  kept  together,  in  fact, 
for  mutual  benefit  and  without  objection; 
that  as  to  the  shares  of  the  adults,  plain- 
tiffs, never  having  paid  over  to  them  the 
principal,  were  now  entitled  only  to  com- 
missions for  holding  the  funds;   that  they 
were  entitled  to  statutory  commissions  on 
income  paid  over  to  the  adults.     Goodrich 
v.  Gillies,  66  Hun  422. 

The  will  of  P.  gave  his  entire  estate  in 
trust,  and  directed  the  "executors  and  trus- 
tees hereinafter  named"  to  retain  it  un- 
divided until  the  period  of  distribution,  and 
meanwhile  to  pay  funeral  expenses,  debts, 
accruing  taxes,  repairs,  reasonable  insur- 
ance, one  fixed  and  definite  annuity  and 
aliquot  parts  of  the  net  accruing  income 
to  beneficiaries  named  until  the  final  dis- 
tribution. Upon  an  accounting  the  exec- 
utors were  allowed  double  commissions. — 
Held,  error.  McAlpine  v.  Potter,  126  K. 
Y.  285;  37  State  Rep.  6,  rev'g  12  N.  Y. 
Supp.  662;    35  State  Rep.   706. 

Testatrix,  by  her  will,  expressly  provided 
for  the  setting  apart  of  a  fund,  the  income 
of  which  she  gave  to  one  for  life,  and  di- 
rected that,  after  its  separation  from  the 
body  of  the  estate,  it  should  be  held  by  the 
executors  as  trustees  for  the  beneficiary. 
The  separation  having  been  in  fact  effected, 
the  executors  continued  to  hold  and  manage 
the  fund  as  trustees,  and,  on  their  account- 
ing in  the  latter  capacity,  applied  for  com- 
missions on  the  principal,  upon  which  they 
had  already  received  commissions  as  exec- 
utors.— Held,  that  the  application  should 
be  granted.  Slosson  v.  Naylor,  2  Dem. 
257;   4  Civ.  Proc.  280,  Rollins,  Surr. 

The  will  of  W.,  after  directing  the  pay- 
ment of  debts  and  expenses,  named  six  per- 
sons as  "executors  of  and  trustees  under" 
it.  A  series  of  separate  trust  estates  were 
constituted,  running  for  the  lives  of  the 
specified  beneficiaries.  Some  of  these  re- 
quired specific  sums  to  be  set  apart,  others 
provided  for  the  severance  of  the  trust 
estates  from  the  general  assets,  and  their 
management  by  five  of  the  six  persons  so 
named,  holding  as  trustees.  A  large  por- 
tion of  the  trust  estate  consisted  of  real 
estate,  and  provision  was  made  for  parti- 
tion. Authority  was  conferred  upon  the 
trustees  to  lease  and  to  sell  certain  por- 
tions, and  general  authority  for  the  man- 
agement of  the  land.  The  trustees  were  al- 
so empowered,  in  their  discretion,  to  com- 
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mit,  by  revocable  power  of  attorney,  the 
management  of  certain  of  the  trust  estates 
to  the  beneficiary.  The  accounts  of  the 
executors  as  such  were  settled,  leaving  in 
their  hands  only  the  trust  estates,  which 
were  severed  from  the  general  assets,  and 
thereafter  a  separate  account  was  kept  with 
each  beneficiary. — Held,  that  by  the  will 
the  testator  contemplated  and  provided  for 
two  separate  duties  to  be  performed  by  his 
representatives,  first  as  executors  and  there- 
after as  trustees,  and  that  they  were  en- 
titled to  commissions  in  both  capacities,  but 
that  they  were  not  entitled  to  commissions 
on  the  value  of  the  real  estate  unsold  at 
the  termination  of  the  trusts.  Phoenix  v. 
Livingston,  101  N.  Y.  451. 

Where  a  trust  was  created  by  a  will  in 
reference  to  certain  portions  of  an  estate, 
but  the  executors  were  not,  in  any  part  of 
it,  designated  as  trustees,  except  in  the  con- 
cluding  clause,   in   which   the   testator   de- 
clared that  he  thereby  appointed  his  wife 
and    son   to  be  executors  of   his   will   and 
trustees  under  the  same, — Held,  that  it  was 
evident  from  the  language  of  the  will  that 
the  testator  did  not  intend  that  the  persons 
named    should   act   as   trustees   alone,   and 
aside  from  the  power  conferred  upon  them 
as  executors;  that  a  decree  made  upon  the 
settlement  of  the  accounts   of  one  of  the 
executors,    providing   that    "said    executors 
should    hold    and    invest"    certain    moneys 
"pursuant  to  the  powers  and  directions  in 
said  last  will  and  testament,"  did  not  ter- 
minate his  executorship,  and  make  him  only 
a  trustee;   that  even  if  under  the  will  it 
was  possible  for  the  executor  to  have  be- 
come a  trustee,  he  could  not  have  done  so 
until  there  had  been  a  final  accounting  and 
a   discharge,   by    decree   of    the   surrogate, 
from  his  position  as  executor,  or  by  a  di- 
rection in  the  decree  that  he  take  and  hold 
the  property  as  trustee,  and  by  his  enter- 
ing upon  the  duties  of  trustee  as  distinct 
and  separate   from  his  functions  as   exec- 
utor.   Estate  of  Hood,  08  N.  Y.  363;  7  Civ. 
Proc.  257,  rev'g  33  Hun  338. 

Upon  an  accounting  by  the  executors,  the 
surrogate's  decree,  after  deducting  their 
commissions  from  the  amount  of  assets 
found  in  their  hands,  which  were  substan- 
tially in  the  same  condition  as  when  re- 
ceived, directed  them  to  retain  as  executors 
$50,000  "to  meet  debts,"  and  directed  that 
the  balance  be  retained  by  them  "as  trus- 
tees," and  the  decree  ordered  their  dis- 
charge as  executors  "except  as  ...  .  stated 
and  directed."  Subsequently  another  ac- 
counting was  had,  wherein  it  was  adjudged 
that  there  was  due  them  for  disbursements 
over  and  above  the  $50,000  retained,  and  all 
property  which  had  since  come  into  their 
hands  as  executors,  the  sum  of  $183,582.20, 
which,  with  commissions  and  the  expenses 
of  accounting,  etc.,  they  were  directed  as 
trustees  to  pay.  No  settlement  of  the  busi- 
ness was  had,  but  the  same  was  continued. 
— Held,  that  the  decrees  did  not,  and  the 
surrogate  had  no  power  to,  discharge  the 
executors  as  such  and  make  them  trustees 
simply;  that  the  attempted  change  of  ca- 


pacity was  purely  constructive,  not  war- 
ranted by  the  will  and  inconsistent  with  the 
real  action  taken.  Johnson  v.  Lawrence, 
95  N.  Y.  154. 

Testator's  will,  besides  bequeathing  va- 
rious specific  and  pecuniary  legacies,  directed 
the  executors  to  pay  cash,  or  assign  se- 
curities, to  a  trust  company  to  the  amount 
of  $200,000,  for  the  benefit  of  his  widow 
for  life,  after  whose  death  the  fund  was 
to  be  repaid  to  the  executors;  it  further 
gave  the  net  income  of  the  remainder  of  his 
estate,  during  the  widow's  life,  to  his  chil- 
dren equally,  providing  that  such  remainder 
should  be  held  by  and  in  charge  of  the 
executors,  the  rents  and  income  be  collected 
by  them,  the  personal  estate  kept  invested, 
and  the  said  net  income  paid  over  semi-an- 
nually, or  as  often  as  practicable;  and 
directed  the  executors,  upon  the  widow's 
death,  to  divide  the  entire  estate,  including 
the  $200,000,  into  equal  parts,  and  pay  over 
or  assign  the  same  to  the  children.  Upon 
an  accounting  in  1878,  the  executors  were 
each  allowed  half  commissions  on  all  assets 
received  by  them,  and  the  same  upon  all 
sums  paid  out,  as  well  as  upon  the  balance 
directed  by  the  decree  to  be  retained  in  their 
hands  until  a  final  distribution.  That  de- 
cree provided  "that  they"  (the  executors) 
"retain  to  themselves,  in  their  capacity  of 
trustees,  all  the  remainder  of  said  moneys," 
etc.,  "to  be  held  and  accounted  for  by  them 
as  such  trustees,  upon  the  trusts  and  in  ac- 
cordance with  the  provisions  and  direc- 
tions" in  the  will.  The  widow  having  died, 
the  executors,  upon  a  judicial  settlement 
of  their  account,  had  with  a  view  to  a  final 
distribution,  claimed  full  commissions  upon 
the  entire  amount  undistributed  at  the 
time  of  the  former  accounting. — Held,  that 
the  will  required,  from  the  persons  to  whom 
the  estate  was  committed,  the  employment 
of  no  other  than  purely  executorial  func- 
tions; that  the  decree  of  1878,  in  confer- 
ring upon  them  the  new  name  of  trustees, 
did  not  change  their  real  character,  or  con- 
fer upon  them  any  new  rights  or  privileges; 
and  that,  as  to  such  funds  as  had  been  in 
the  executors'  hands  since  their  former  ac- 
counting, their  claim  to  commissions  should 
be  disallowed.  McKie  v.  Clark,  3  Dem.  380, 
Rollins,  Surr. 

The  will  gave  to  executors  the  testator's 
estate,  real  and  personal,  in  trust,  to  pay 
debts  and  legacies  and  to  construct  a  burial 
vault,  "and  upon  the  further  trust,"  to  di- 
vide the  residue  into  five  equal  parts,  the 
income  of  one  part  to  be  paid  to  each  of 
the  testator's  five  children  during  life,  and 
upon  the  death  of  a  child  his  or  her  share 
to  be  distributed  as  prescribed.  The  exec- 
utors had  a  final  accounting  in  1877,  and 
were  allowed  full  commissions;  the  amount 
of  the  residuary  estate  was  adjudged,  and 
the  surrogate's  decree  directed  them  to  re- 
tain and  hold  the  same  "as  trustees"  under 
the  will.  Upon  the  death  of  one  of  the  tes- 
tator's children  in  1882  the  trustees  applied 
to  the  surrogate  for  a  judicial  settlement 
of  their  account.  They  claimed  to  be  al- 
lowed one  half  commissions  on  the  whole 
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capital  of  the  trust  fund,  and  one  half  in 
addition  on  the  one  fifth  directed  to  be  dis- 
tributed.— Held,  that  the  will  contemplated 
a  time  when  the  duties  of  the  executors,  as 
such,  should  cease  and  they  should  assume 
the  character  exclusively  of  trustees;  that 
while  the  decree  upon  settlement  of  their 
accounts  did  not  in  terms  discharge  the 
executors,  that  was  its  legal  effect;  and 
that,  as  trustees,  they  were  entitled  to  the 
commissions  claimed;  also  Held,  the  fact 
that  they  had  not  made  an  actual  division 
of  the  trust  fund  into  shares,  as  directed, 
did  not  change  the  question.  Laytin  v. 
Davidson,  95  N.  Y.  263,  aftVg  29  Hun  622. 

Before  the  new  Code  took  effect  it  was 
held,  that  an  executor  clothed  with  a  power 
in  trust  could  not  be  allowed  full  commis- 
sions on  annual  income  received  and  paid 
over,  but  could  be  allowed  one  per  cent, 
only  where  he  had  already  had  or  was  en- 
titled to  have  full  commissions  on  $10,000; 
except  in  the  single  instance  where,  on  an 
accounting,  annual  rests  are  made  for  the 
purpose  of  compelling  him  to  pay  interest 
upon  periodical  balances  which  ought  to 
have  been  invested.  Meeker  v.  Crawford, 
5  Redf.  450,  Coffin,  Surr. 

The  testator,  by  his  will,  gave  his  realty 
and  personalty,  amounting,  after  paying 
debts,  to  over  $1,400,000,  to  his  four  exec- 
utors in  trust,  to  pay  debts,  etc.,  and  to 
divide  the  residue  into  five  equal  shares, 
and  receive  and  apply  the  income  of  each 
share  to  the  use  of  his  five  children,  several- 
ly for  life,  and  at  the  death  of  each  to  dis- 
tribute the  principal  of  that  share  among 
the  grandchildren.  Power  to  sell  real  es- 
tate was  given.  In  1877  the  executors  ac- 
counted, and  were,  by  the  decree,  allowed 
half  commissions,  amounting  to  over  $23,- 
000,  for  receiving,  and  directed  as  trustees 


to  retain  and  keep  invested  the  balance  of 
the  estate.  They  paid  the  income  quarterly 
to  the  children,  deducting  one  per  cent,  for 
each  of  three  executors.  After  the  death 
of  a  child  there  was  an  accounting,  with  a 
view  to  distributing  that  child's  share,  and 
securities  were  sold  for  that  purpose. — 
Held,  they  could  not  have  full  commissions 
both  as  executors  and  trustee*.  lb.  See 
Matter  of  Pirnie,  1  Tuck.  119,  Tucker, 
Surr.;  Cram  v.  Cram,  2  Redf.  244,  Calvin, 
Surr.;  Matter  of  Carman,  3  Redf.  45,  Cal- 
vin, Surr.;  Ward  v.  Ford,  4  Redf.  34,  Cal- 
vin, Surr. 

Commissions  as  executors  and  as  trus- 
tees. Matter  of  Babcock,  52  Hun  510;  23 
State  Rep.  592. 

Case  where  double  commissions  are  not 
allowable.  Matter  of  Townsend,  5  Dem. 
147,  Coleman,  Surr. 

The  fact  that  plaintiffs  neglected  to  make 
an  actual  division  into  separate  funds,  in 
accordance  with  the  will  and  the  surro- 
gate's decree,  does  not  deprive  them  of  their 
commissions.  Foote  v.  Bruggerhof,  21  N. 
Y.  Supp.  510;  50  State  Rep.  311. 

Note  on  distinction  between  executor  and 
trustee,  26  Abb.  N.  C.  309. 

Where  the  court  holds  that  the  testator 
intended  a  severance  of  the  functions  of 
executor  and  trustee,  upon  an  application 
for  the  final  accounting  by  the  executor, 
his  accounts  should  be  examined  and  passed 
by  the  surrogate's  court,  which  should  make 
a  decree  discharging  him  as  executor,  and 
directing  a  transfer  of  the  estate  in  his 
hands  as  executor  into  his  hands  as  trus- 
tee, and  award  him  such  commissions  as 
he  was  entitled  to  upon  such  an  accounting 
and  decree.  Matter  of  Emerson,  59  Hun 
244;   36  State  Rep.  306. 


§  2731.  [Am'd,  1893,  1895.]  Determination  of  claim  by  surrogate;  sus- 
pension of  statute  of  limitations  in  certain  oases. 

On  the  judicial  settlement  of  the  account  of  an  executor  or  administrator, 
he  may  prove  any  debt  owing  to  him  by  the  decedent.  Where  a  contest  arises 
between  the  accounting  party  and  any  of  the  other  parties  respecting  property 
alleged  to  belong  to  the  estate,  but  to  which  the  accounting  party  lays  claim, 
either  individually  or  as  the  representative  of  the  estate;  or  respecting  a  debt  al- 
leged to  be  due  by  the  accounting  party  to  the  decedent,  or  by  the  decedent  to  the 
accounting  party,  the  contest  must,  except  where  the  claim  is  made  in  a  repre- 
sentative capacity,  in  which  case  it  may  be  tried  and  determined  in  the  same 
manner  as  any  other  issue  arising  in  the  surrogate's  court. 

From  the  death  of  the  decedent  until  the  first  judicial  settlement  of  the  ac- 
counts of  the  executor  or  administrator,  the  running  of  the  statute  of  limita- 
tions against  a  debt  due  from  the  decedent  to  the  accounting  party,  or  any  other 
cause  of  action  in  favor  of  the  latter  against  the  decedent,  is  suspended,  unless 
the  accounting  party  was  appointed  on  the  revocation  of  former  letters  issued  to 
another  person,  in  which  case  the  running  of  the  statute  is  so  suspended  from  the 
grant  of  letters  to  him  until  the  first  judicial  settlement  of  his  account.  After 
the  first  judicial  settlement  of  the  account  of  an  executor  or  administrator,  the 
statute  of  limitations  begins  again  to  run  against  a  debt  due  to  him  from  the 
decedent,  or  any  other  cause  of  action  in  his  favor  against  the  decedent. 
Am'd  L.  1893,  c.  686;  L.  1895,  c.  595.     Former  §§  2739,  2740,  consolidated. 
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Construction  and  application  of  sec- 
tion.— S  2731  does  not  give  the  surrogate 
authority  to  surcharge  the  account  of  an 
administratrix  with  a  sum  received  on  the 
sale  of  personal  property  after  the  death  of 
intestate,  which  had  been  transferred  to 
her  by  the  intestate  during  his  lifetime,  on 
the  ground  that  such  transfer  was  fraud- 
ulent as  to  creditors  of  the  intestate;  the 
mere  claim  of  a  creditor  that  the  property 
belonged  to  the  estate  of  the  deceased  being 
insufficient  to  give  the  surrogate  any  power 
to  pass  upon  the  question.  Re  Schnabel, 
202  N.  Y.  134 ;  95  N.  E.  698. 

A  surrogate  has  no  jurisdiction  of  a  pro- 
ceeding by  a  creditor  of  a  deceased  husband 
to  compel  the  wife,  as  executrix,  to  account 
for  the  excess  of  life  insurance  purchased 
by  the  portion  of  annual  premiums  in  ex- 
cess of  $500.  Re  Thompson,  184  N.  Y.  36; 
76  N.  E.  870. 

Court  has  jurisdiction  to  determine  the 
ownership  of  personalty  claimed  by  the  ad- 
ministrator individually  as  chattel  mort- 
gagee of  decedent  and  claimed  for  the  estate 
by  creditors  of  decedent  because  of  the  in- 
validity of  the  mortgage.  Re  Munson,  70 
Misc.  461;   128  N.  Y.  Supp.  1106. 

§  2731  contemplates  that  an  honest  claim 
of  an  administratrix  to  individual  owner- 
ship of  property,  claimed  by  others  to  be- 
long to  the  estate,  shall  be  disposed  of  by 
the  surrogate  without  determining  that  she, 
if  unsuccessful,  is  a  tort-feasor,  and  hold- 
ing her  liable,  as  for  a  conversion.  Re 
Niles,  142  App.  Div.  108;  126  N.  Y.  Supp. 
1066. 

On  an  accounting  by  an  executor  the 
court  may  determine  whether  property 
transferred  to  him  by  the  testatrix,  his 
mother,  belonged  to  the  estate  or  to  the 
executor.  Re  Archer's  Estate,  51  Misc. 
260;  100  N.  Y.  Supp.  1095. 

Intestate  deposited  certain  funds  in  a 
bank  to  the  credit  of  himself,  in  trust  for 
S.  He,  however,  drew  out  the  accrued  in- 
terest yearly  and  retained  the  bank  book 
in  his  possession.  S.  died  before  the  intes- 
tate. Accountant,  having  been  appointed 
administrator  of  both  her  estate  and  that 
of  intestate,  withdrew  the  fund  from  the 
bank  as  intestate's  administrator. — Held, 
that,  accountant  having  received  the  fund 
as  administrator  of  intestate,  he  was  bound 
to  account  therefor  to  his  successor  as  such 
administrator,  leaving  the  ownership  of  the 
fund  for  determination  on  final  accounting, 
as  provided  by  §  2731.  Re  Dwyer,  112  App. 
Div.  195;  98  N.  Y.  Supp.  329. 

An  allowance  in  favor  of  an  executor  of 
a  claim  against  his  testator's  estate,  con- 
sisting of  a  note,  the  only  proof  being  a 
verified  claim  by  the  executor,  was  error, 
the  verification  being  incompetent  as  evi- 
dence under  §  829.  Re  Smith,  75  App.  Div. 
339;  78  N.  Y.  Supp.  130. 

Executor  may  sell  under  a  power  in 
the  will. — We  are  not  aware  of  any  au- 
thority which  excludes  an  executor,  upon 
whom  the  will  confers  a  power  of  sale  for 
the  payment  of  debts,  from  exercising  it  for 
the  payment  of  an  honest  debt  of  his  own. 


He  cannot  become  the  purchaser  on  such  a 
sale,  and  his  proceedings  are  open  to  the 
scrutiny  of  the  court.  If  he  should  under- 
take to  sell  for  an  invalid  or  outlawed  debt, 
the  court,  on  the  application  of  the  heir  or 
devisee,  would  interpose  for  his  protection. 
(VFlynn  v.  Powers,  136  N.  Y.  412;  49  State 
Rep.  814,  affi'g  49  State  Rep.  325. 

Executor  cannot  pay  himself.  —  An 
executrix  has  no  authority  to  retain  any  of 
the  assets  of  the  estate  in  satisfaction  of  her 
debt  or  claim,  until  it  has  been  proved  to 
and  allowed  by  the  surrogate;  and  if  she 
does  so,  is  chargeable  on  final  accounting 
with  the  amount  so  applied  and  interest. 
Matter  of  Gardner,  5  Redf.  14,  Calvin,  Surr. 

An  executor  held  testator's  note,  taken 
in  payment  of  overdue  interest  on  a  mort- 
gage. The  executor,  without  authority  of 
the  surrogate,  paid  this  out  of  the  funds  of 
the  estate.  It  afterwards  appeared  that  the 
funds  would  be  insufficient  to  pay  all  the 
debts. — Held,  that  he  could  not  then  claim 
that  the  note  was  merely  evidence  of  the 
debt,  and  that  the  interest  was  still  a  lien 
on  the  mortgaged  property:  In  re  Bab- 
cock's  Estate,  9  N.  Y.  Supp.  554;  29  State 
Rep.  947;   2  Connol.  82,  Spring,  Surr. 

It  seems,  while  as  a  general  rule  an  ad- 
ministrator may  not  retain  from  money  in 
his  hands  the  amount  of  a  debt  due  him 
from  the  intestate,  until  it  has  been  legally 
established  and  allowed,  he  may  do  so  if  all 
the  persons  interested  in  the  estate  assent 
thereto.     Ledyard  v.  Bull,  119  N.  Y.  62. 

An  executor  who  pays  debts  of  the  estate 
out  of  his  own  money,  may  apply  the  as- 
sets to  reimburse  himself.  Livingston  v. 
Newkirk,  3  Johns.  Ch.  312. 

Scope  of  section.— Since  the  ownership 
of  property  alleged  to  belong  to  an  estate, 
to  which  an  administratrix  claims  title, 
could  be  determined  on  an  accounting,  un- 
der 8  2731,  the  question  of  such  ownership 
could  not  be  entertained  by  the  surrogate 
in  an  application  to  compel  the  filing  of 
an  amended  inventory.  Goundry's  Estate, 
57  App.  Div.  232;  68  N.  Y.  Supp.  155. 

Claim  of  executor  or  administrator. — 
The  surrogate's  court  has  jurisdiction  to 
settle  an  administratrix's  account,  in  which 
she  returns  certain  money  as  assets  of  the 
estate,  but  also  claims  it  as  her  own  as 
against  other  heirs.  Sexton  v.  Sexton,  64 
App.  Div.  385;  72  N.  Y.  Supp.  213. 

Two  executors  were  officers  and  directors 
in  a  corporation  in  which  testator  was  a 
stockholder,  and  certain  money  was  voted 
to  them  out  of  the  corporation's  profits  as 
alleged  extra  compensation  for  their  serv- 
ices.— Held,  that  the  question  whether  the 
executors  had  abused  their  powers  as  officers 
and  directors  of  the  corporation  in  voting 
such  extra  compensation  to  themselves,  or 
in  distributing  the  corporation's  property, 
could  not  be  determined  in  a  proceeding 
before  the  surrogate  to  settle  the  executor's 
account,  but  only  whether  the  money  so 
received  was  received  by  them  in  their  indi- 
vidual capacity,  or  as  profits  of  the  estate 
in  the  corporation.  Matter  of  Schaefer,  65 
App.  Div.  378;  73  N.  Y.  Supp.  57, 
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§  2731,  providing  that  the  claim  of  an 
executor  against  the  estate  may  be  proved 
before  the  surrogate  upon  the  judicial  set- 
tlement of  his  account,  provides  an  ade- 
quate remedy  at  law  for  the  settlement  of 
such  claims  without  the  intervention  of  a 
court  of  equity.  Starbuck  v.  Farmers'  Loan 
&  Trust  Co.,  28  App.  Div.  308;  51  N.  Y. 
Supp.  8. 

Upon  an  accounting  by  administrators 
one  of  them  presented  a  claim  upon  an  al- 
leged agreement  that  she  was  to  have  all 
the  property  left  by  the  deceased,  and, 
claiming  no  specific  amount,  asked  for 
such  other  relief  as  to  the  court  might 
seem  equitable. — Held,  that  under  this  de- 
irsnd,  tne  court  would  allow  only  the  value 
of  board  and  lodging,  furnished  by  the 
claimant,  to  the  deceased  in  her  lifetime. 
Matter  of  Sunderlin,  74  Hun  219;  26  N.  Y. 
Supp.  358. 

The  claim  of  an  administrator,  when  un- 
supported by  note  or  memorandum  of  de- 
ceased, should  have  additional  evidence 
other  than  the  administrator's  own  testi- 
mony to  entitle  it  to  allowance.  Matter  of 
Van  Buren,  19  Misc.  373;  44  N.  Y.  Supp. 
357,  Surr.  Ct. 

Proofs  on  which  the  surrogate  made  an 
allowance  to  the  executor  on  his  accounting 
for  services  rendered  decedent,  in  her  life- 
time,— Considered  and  held  sufficient.  Mat- 
ter of  Smith,  153  N.  Y.  124;  47  N.  E.  33. 

The  personal  claim  of  the  administratrix 
was  for  $706  for  board  and  lodging  of  de- 
cedent, and  was  supported  by  evidence  that 
decedent  had  lived  with  her  seventeen  or 
eighteen  weeks,  and  that,  according  to  the 
testimony  of  claimant's  daughter,  file  dece- 
dent, who  was  claimant's  aunt,  had  re- 
peatedly said  "All  the  money  I  have  will  be 
yours,"  and  similar  expressions. — Held, 
that  the  referee's  rejection  of  the  claim 
should  be  sustained.  Matter  of  O'Neill,  49 
App.  Div.  414;  63  N.  Y.  Supp.  291. 

In  the  account  of  an  administrator  a 
personal  claim  for  rent  of  rooms  to  the  in- 
testate, 184  months  at  $7.50  per  month,  with 
a  credit  of  $445,  was  entered. — Held,  that 
the  administrator  was  not  bound  to  show 
in  the  first  instance  that  no  other  payments 
than  those  credited  were  made.  Matter  of 
Neil,  35  Misc.  254;  71  N.  Y.  Supp.  840, 
Surr.  Ct. 

If  one  of  two  executors  does  not  qualify, 
the  other,  upon  qualifying,  will  be  sole  ex- 
ecutor, and  the  one  not  qualifying  will  have 
his  remedy  for  any  debt  due  him,  the  same 
as  any  other  creditor,  and  may  maintain 
a  suit  therefor.  By  becoming  executor  he 
forfeits  no  right  as  creditor,  but  assumes 
another  character,  and  he  cannot  as  creditor 
sue  himself  as  executor.  Before  the  stat- 
ute he  could  have  paid  himself;  but  since 
the  statute,  which  provided  a  remedy,  he 
cannot,  but  upon  citations  duly  issued  and 
served  on  the  parties  in  interest  he  may 
have  a  hearing,  and  his  claim,  if  just,  may 
be  allowed  by  the  surrogate.  Snyder  v. 
Snvder,  5  Civ.  Proc.  267 ;  96  N.  Y.  88,  rev'g 
30*  Hun  186;  4  Civ.  Proc.  370. 

The  statute  must  receive  a  restricted  in- 


terpretation, made  in  view  of  the  mischief 
designed  to  be  thereby  remedied;  it  was 
not  its  purpose  to  place  a  debtor-executor 
in  a  position  more  favorable  than  that  of 
other  debtors  of  the  estate.  Warner  v. 
Knower,  3  Dem.  208,  Rollins,  Surr. 

The  provision  making  the  debt  of  an  ex- 
ecutor to  the  estate  of  the  testator  a  part 
of  the  assets  and  the  executor  liable  as  for 
so  much  money,  was  enacted  to  prevent  the 
extinguishment  of  .such  debts  which,  be- 
fore that  enactment,  were  cancelled  by  the 
appointment  of  the  debtor  cs  executor.  In 
re  Rugg,  3  State  Rep.  224,  Spring.  Surr. 

The  surrogate's  court  is  the  only  forum 
where  even  the  question  of  the  individual 
liability  of  a  sole  administrator,  upon  an 
alleged  indebtedness  to  the  intestate,  can 
be  determined.  Burkhalter  v.  Norton,  3 
Dem.  610,  Coffin,  Surr. 

Under  §§  2474,  2475,  2739,  the  power  of 
a  surrogate  to  permit  proof  of  the  claim 
of  an  executor  or  administrator  against  his 
decedent's  estate  is  confined  to  the  occasion 
of  the  judicial  settlement  of  his  accounts; 
the  surrogate  has  no  jurisdiction  to  enter- 
tain a  proceeding  solely  for  the  purpose  of 
proving  the  claim.  Matter  of  Estate  of 
Ryder,  129  N.  Y.  640;  41  State  Rep.  557, 
rev'g  38  State  Rep.  29;  13  N.  Y.  Silpp. 
542. 

The  cliim  of  an  executor,  etc.,  against 
the  decedent's  estate,  may  be  proved  under 
Rev.  Stat.,  before  an  auditor,  on  final  ac- 
counting.   Matter  of  Gardner. 

A  claim  against  the  executor,  included  in 
the  inventory,  may  be  passed  on  by  the 
auditor,  though,  from  the  admitted  facta, 
the  executor  disputes  his  liability.  Matter 
of  Leslie,  3  Redf.  280,  Calvin,  Surr. 

It  is  error  for  the  surrogate  to  refuse 
to  admit  evidence  of  a  claim  by  an  execu- 
tor against  the  estate,  on  an  accounting 
sought  from  him  by  the  legatees.  Such  a 
case  is  not  to  be  confounded  with  the  claim 
of  a  creditor,  not  an  executor  or  adminis- 
trator, which  is  disputed  by  the  executor; 
in  regard  to  which  the  surrogate  has  no 
jurisdiction.  Smith  v.  Christopher,  16  Abb. 
N.  S.  332;  8  Hun  585;  6  T.  A  C.  288. 

The  surrogate  has  jurisdiction  to  hear 
and  determine  any  and  all  claims  in 
which  the  executor  is  interested.  The  fact 
that  others  are  jointly  interested  with  him, 
or  that  he  acquired  an  additional  interest 
by  assignment  after  he  became  executor, 
does  not  affect  the  authority  of  the  surro- 
gate to  adjudicate  in  regard  to  it*  It 
seems  that  a  different  question  would  arise 
where  an  executor,  after  he  becomes  such, 
purchases  a  claim  in  which  he  had  no  prior 
interest.  Shakespeare  v.  Markham,  72  N". 
Y.  400,  affi'g  10  Hun  311;  Estate  of  Eisner, 
5  Dem.  383;  8  State  Rep.  748,  Rollins, 
Surr. 

The  surrogate,  on  an  accounting  by  the 
personal  representative  of  a  deceased  exec- 
utor, may  determine  the  validity  of  a  claim 
of  such  deceased  executor  against  the  estate 
of  testator.  In  re  Cooper,  6  Misc.  501 ;  27 
N.  Y.  Supp.  425,  Davie,  Surr. 

The  corresponding  provision  of  R.    6. — 
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Held  to  give  to  the  surrogate  jurisdiction 
to  pass  upon  and  settle  claims  held  by  the 
executor  or  administrator  in  a  representa- 
tive capacity  against  the  estate,  as  well  as 
one  held  by  him  individually.  Accordingly, 
—Held,  that  a  surrogate,  on  settlement  of 
the  accounts  of  an  administrator,  had  ju- 
risdiction to  pass  upon  and  settle  a  claim 
against  the  estate  held  by  him  as  the  ad- 
ministrator of  another  estate,  and  that  a 
decree  of  the  surrogate,  disallowing  said 
claim,  was  a  bar  to  an  action  to  recover 
the  same.  Also  that  the  fact  that  another 
was  joined  as  administrator  of  one  estate 
while  he  was  sole  administrator  of  the  other 
was  immaterial.  Neilley  v.  Neilley,  89  N. 
Y.  352,  rev'g  23  Hun  651. 

§  2739  includes  debts  only  of  which  the 
executor  is  sole  owner,  and  he  cannot,  on 
a  settlement,  prove  a  claim  against  the 
estate  due  a  firm  of  which  he  is  a  member. 
In  re  Jones'  Estate,  23  N.  Y.  Supp.  767; 
54  State  Rep.  273,  Coflln,  Surr. 

The  section  does  not  apply  to  a  debt  of 
decedent  to  a  third  person  which  has  been 
assigned  to  the  executor.  In  re  Robbins, 
58  State  Rep.  526;  27  N.  Y.  Supp.  1009, 
Coleman,  Surr. 

An  executor  cannot  show  to  himself,  in 
his  capacity  as  a  debtor,  to  his  testator's 
estate,  any  greater  favor  than  would  be 
proper  in  the  case  of  another  debtor.  War- 
ner v.  Knower. 

Plaintiff  individually  held  certain  claims 
against  defendant's  intestate  which  he  for- 
mally assigned  to  himself  as  executor. — 
Held,  that  the  assignment  was  invalid  and 
transferred  no  title.  Matter  of  Schreyer  v. 
Holborrow,  26  Hun  468. 

One  of  two  administrators  (the  husband) 
presented  a  claim  to  himself  and  his  wife, 
as  administrators,  and  subsequently  as- 
signed the  same  to  his  daughter,  which  was 
referred  as  a  disputed  claim  under  the  stat- 
ute and  judgment  rendered  in  favor  of  the 
plaintiff.  The  greater  part  of  the  daim 
was  barred  by  the  statute  of  limitations. 
On  an  accounting  by  the  administrators, — 
Held,  that  the  judgment  was  obtained  col- 
lusively  and  is  void,  and  that  the  costs  and 
expenses  in  obtaining  such  judgment  can- 
not be  allowed.  Matter  of  Hill,  26  State 
Rep.  290;  7  N.  Y.  Supp.  328,  Ransom,  Surr. 

In  the  account  filed  upon  the  accounting 
of  an  executor,  he  charged  himself  with  a 
note  given  by  him  to  his  testatrix,  but  cred- 
ited himself  with  the  amount  thereof  on 
the  ground  that  it  was  void  for  usury.  Ob- 
jections were  filed  to  this  credit.  Evidence 
was  given  showing  that  the  note  was  made 
under  an  usurious  agreement,  but  for 
money  previously  loaned,  and  no  proof  was 
made  that  the  original  loan  was  usurious. 
— Held,  that  the  executor  was  properly 
charged  with  the  amount  of  the  original 
loan  and  lawful  interest  thereon,  less  pay- 
ments; that  it  was  not  necessary  to  state 
the  charge  in  the  objections  filed  to  the 
account.  Accounting  of  Consalus,  95  N.  Y. 
340. 

A  surrogate's  court  has  no  jurisdiction 
to  determine  the  question  of  the  validity 


of  an  assignment,  procured  by  the  admin- 
istrator of  an  intestate's  estate,  from  one 
interested  therein,  of  the  interest  of  the  lat- 
ter, where  the  same  is  attacked  on  the 
ground  of  alleged  fraud  in  its  procurement. 
Woodruff  v.  Woodruff,  3  Dem.  505,  Cole- 
man, Surr. 

The  provision  permitting  the  surrogate 
to  determine  certain  contests  between  the 
accounting  party  and  any  of  the  other  par- 
ties is  too  narrow  to  include  the  case  of  a 
dispute  over  the  validity  or  effect  of  a  re- 
lease or  an  assignment  from  the  latter  to 
the  former.  Fraenznick  v.  Miller,  1  Dem. 
136,  Rollins,  Surr. 

Where  one,  as  next  of  kin  or  legatee, 
claims,  on  an  accounting,  a  share  in  a  dece- 
dent's estate,  and  the  accounting  party  dis- 
putes his  claim,  and  interposes  a  release 
or  an  assignment  by  the  claimant,  who  as- 
sails the  same  as  invalid  by  reason  of  fraud, 
the  surrogate  must  hold  in  abeyance  his 
decree  of  distribution,  so  far,  at  least,  as 
concerns  that  interest  to  which  the  release 
or  assignment  refers,  until  the  parties' 
rights  can  be  determined  in  another  forum, 
lb. 

A  dispute  about  the  validity  of  a  debt, 
claim,  or  distributive  share,  payment  of 
which  is  sought  at  an  accounting,  is,  with- 
in the  meaning  of  the  section,  a  dispute  as 
to  whether  the  right  to  such  debt,  claim,  or 
share,  at  the  time  exists.     lb. 

Objections  having  been  interposed  by  de- 
cedent's husband,  which  the  administratrix 
contended  should  be  ignored  on  the  ground 
that  the  objector  had  executed  to  her  an 
assignment  of  all  his  interest  in  his  wife's 
estate,  and  the  objector  replying  that  his 
assignment  was  procured  by  fraud, — Held, 
that  the  surrogate  had  no  jurisdiction  to 
inquire  into  and  determine  the  validity  of 
the  assignment  in  question.  Held,  further, 
that,  notwithstanding  its  lack  of  jurisdic- 
tion, the  proceedings  should  not,  on  the 
one  hand,  be  conducted  to  a  final  decree, 
as  if  the  objections  had  not  been  filed,  while, 
on  the  other  hand,  the  court  was  not 
bound  to  postpone  an  investigation  into  the 
correctness  of  the  accounts  until  an  ad- 
judication by  a  competent  tribunal  on  the 
question  of  such  validity;  but  such  investi- 
gation should  proceed,  and  the  objectors 
be  allowed  to  take  part  therein,  on  inter- 
posing allegations  of  fact  disputing  the 
validity  of  the  release  or  assignment,  and 
averring  that,  but  for  such  release  or  as- 
signment, the  objector  would  be  entitled 
to  an  interest  or  share  in  the  estate.     lb. 

The  surrogate  has  no  power  to  inquire 
into  the  validity  of  a  gift  by  a  testator 
claimed  to  be  in  fraud  of  creditors  and  re- 
quire the  executor  to  account  for  what  he 
had  received  thereunder.  Matter  of  Kel- 
logg, 39  Hun  275. 

A  surrogate  has  power  to  determine 
whether  a  claim  against  an  executor  is  dis- 
charged by  the  will.  Stevens  v.  Stevens, 
2  Redf.  265,  Calvin,  Surr. 

In  ascertaining  the  amount  to  be  paid  to 
the  assignee  of  all  the  interest  of  a  legatee 
under    a   will,    the    claim    of   the   executor 
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against  the  legatee  on  a  note  made  to  the 
testatrix  by  a  partnership  of  which  said 
legatee  is  survivor  may  be  set  off  or  re- 
tained against  the  legacy,  the  note,  at  the 
time  of  the  assignment,  being  in  the  exec- 
utor's hands  and  past  due.  Ferris  v.  Bur- 
rows, 34  Hun  104. 

One  N.,  who  was  indebted  to  decedent,  at 
the  time  of  his  death,  in  the  amount  of  a 
note  and  interest,  was  appointed  adminis- 
trator of  his  estate,  and  omitted  this  item 
of  indebtedness  from  the  inventory  and 
from  the  account  filed  by  him  as  such  ad- 
ministrator. Upon  a  judicial  settlement, 
certain  creditors  objecting  to  the  omission, 
it  appeared  that  the  debt  had  not  been  dis- 
charged, and  that  N.  was  totally  insolvent. 
— Held,  that  the  administrator  stood  in  the 
same  position  as  any  other  debtor;  that  the 
amount  of  the  claim  should  be  added  to 
the  sum  of  the  inventory;  and  that,  in  case 
he  subsequently  became  possessed  of  means, 
he  might  be  compelled  to  account  for,  and 
pay  over  the  amount,  in  the  same  manner 
as  if  he  had,  after  an  accounting,  recovered, 
from  a  third  person,  a  doubtful  claim,  for 
which  he  had  received  credit  thereupon. 
Burkhalter  v.  Norton,  3  Dem.  610,  Coffin, 
Surr. 

Decedent,  during  his  lifetime,  assigned 
a  certain  leasehold  to  Z.,  who,  to  secure  a 
part  of  the  consideration,  gave  back  a  bond, 
and  mortgage  thereof,  conditioned  for  the 
payment  of  $3,700,  in  semi-annual  install- 
ments "until  the  whole  principal  sum  is 
fully  paid,  and  interest  on  the  amount  from 
time  to  time  remaining  unpaid.  ...  at  the 
rate  of  seven  per  cent,  per  annum."  Z. 
assigned  the  lease,  subject  to  the  mort- 
gage, which  the  assignee  assumed  and 
agreed  to  pay,  to  M.,  who  assigned  to  an- 
other without  mentioning  the  mortgage. 
Thereafter  M.,  having  been  appointed  ex- 
ecutor of  decedent's  will,  which  disposed  of 
the  estate  for  life,  with  remainder  over, 
caused  the  mortgage  to  be  satisfied  of  rec- 
ord, and  filed  an  account  charging  himself 
with  no  indebtedness  in  the  premises.  Up- 
on a  judicial  settlement  of  M.'s  account, 
had  after  the  death  of  the  life  tenant,  and 
to  which  the  latter's  representative  was  not 
a  party,  no  evidence  was  given  of  the  pay- 
ment of  any  part  of  the  principal  of  the 
mortgage,  or  interest  thereon. — Held,  that 
M.,  by  his  assumption,  became  decedent's 
debtor  in  the  amount  of  the  mortgage,  and 
was  chargeable  therewith,  in  favor  of  the 
remaindermen,  with  interest  at  the  rate  of 
seven  per  cent.,  from  the  date  of  the  in- 
strument, save  for  the  period  between  the 
death  of  the  decedent  and  that  of  the  life 
tenant.  Zapp  v.  Miller,  3  Dem.  266,  Rol- 
lins, Surr. 

It  was  held,  that  the  provision  of  2  R.  S. 
84,  §  13,  includes  an  indebtedness  of  a  firm 
of  which  the  executor  is  a  member;  and 
the  same  should  be  included  in  the  inven- 
tory and  charged  to  the  executor.  Account- 
ing of  Consalus,  95  N.  Y.  340. 

The  claim  of  an  executor  or  administra- 
tor against  the  estate,  must  be  proved  by 
the  same  proof  as  any  other  claim.    The 


affidavit  of  the  executor,  verifying  his 
claim,  does  not  amount  to  such  proof.  He 
must  produce  legal  evidence  of  the  exist- 
ence of  the  debt.  Underbill  v.  Newburgh- 
er,  4  Redf.  499;  Re  Account  of  Balzer,  23 
Week.  Dig.  306;  Matter  of  Saunders'  Es- 
tate, 4  Misc.  28;  23  N.  Y.  Supp.  829,  Da- 
vie, Surr.;  In  re  Childs'  Estate,  5  Misc. 
560;  26  N.  Y.  Supp.  721,  Davie,  Surr. 

When  the  claim  of  an  administrator  or 
executor  is  objected  to,  he  must  verify  it 
precisely  in  the  same  way  that  he  may  re- 
quire any  claim  presented  to  him  by  a 
claimant  to  be  verified.  Where  the  admin- 
istrator is  sworn  on  his  own  behalf,  but 
does  not  testify  that  deceased  had  never 
paid  him  anything  on  account  of  his  claim, 
or  that  there  were  no  offsets  against  it, 
the  claim  should  be  rejected.  Wood  v. 
Rusco,  4  Redf.  380,  Coffin,  Surr. 

A  claim  of  the  administratrix  must  be 
"proved,"  which  means  legal  proof.  This 
is  so,  even  as  against  parties  not  appearing 
in  answer  to  the  citation.  Such  non-ap- 
pearance only  enables  proof  ex  parte  to  be 
given.  Keller  v.  Stuck,  4  Redf.  294.  Liv- 
ingston. Surr. 

The  testimony  of  the  administratrix  is 
inadmissible  to  prove  her  claim,  and  her 
affidavit  will  not  establish  it*     lb. 

Where  the  claim  is  that  of  a  sister  for 
nursing  her  brother  the  law  implies  no 
promise  to  pay,  and  proof  by  witnesses  that 
the  services  were  rendered  and  were  worth 
the  amount  claimed,  will  not  suffice. 
Either  an  express  or  an  implied  promise  to 
pay  must  be  shown.    lb. 

The  surrogate  cannot  allow  an  adminis- 
trator's claim  against  the  estate,  unless  it 
is  sworn  to  as  justly  due,  that  no  pay- 
ments have  been  maae  thereon,  and  that 
there  are  no  offsets  thereto  to  his  knowl- 
edge.    Terry  v.  Dayton,  31  Barb.  519. 

An  affidavit  as  to  a  claim  presented  by 
an  administratrix  against  the  estate  is  in- 
sufficient which  does  not  state  that  no  pay- 
ments have  been  made  on  it.  In  re  Clap- 
saddle,  24  N.  Y.  Supp.  313;  54  State  Rep. 
251;  4  Misc.  355,  Sheldon,  Surr. 

A  claim  for  moneys  advanced  by  an  ex- 
ecutor to  his  testator,  will  not  be  allowed 
when  supported  only  by  his  own  affidavit. 
Adam's  Estate,  1  Tuck.  109,  Tucker,  Surr. 

A  proceeding  to  establish  an  executor's 
claim  against  the  estate,  either  before  or 
on  the  final  accounting,  seems  to  be  anal- 
ogous to  the  commencement  of  an  action, 
and  no  good  reason  can  be  suggested  why 
any  defense  which  might  be  interposed  in 
an  action  should  be  denied  in  such  a  pro- 
ceeding. So  held,  as  to  the  statute  of  lim- 
itations. Burnett  v.  Noble,  5  Redf.  69,  Cal- 
vin,  Surr. 

Claims  of  an  administrator  against  the 
estate  are  apt  to  be  regarded  with  some 
degree  of  suspicion  where  they  are  not  based 
upon  some  written  obligation  of  the  dece- 
dent.    Wood  v.  Rusco. 

Where  a  verified  claim  of  an  administra- 
tor against  his  intestate  admits  payments 
to  substantially  the  full  amount  of  the 
claim,  as   established,  they  should    not   be 


*?I3J  .     «    hx'®  or  adm'b;  det'm'n  of  cl'm  of,  on  aco'q. 

c.  18,  t.  4,  a,  2  '  7 


4395 


applied  upon  that  portion  of  the  account 
which  is  not  established.  Matter  of  Saun- 
ders* Estate. 

It  seems,  that  where  the  executor  claims 
only  the  right  to  retain  out  of  the  assets 
of  the  estate  a  sum  of  money,  as  belonging 
or  due  to  him,  so  far  as  the  question  of  ju- 
risdiction is  concerned,  it  is  immaterial 
whether  such  right  depends  upon  legal  or 
equitable  principles.  Boughton  v.  Flint,  74 
X.  Y.  476;  5  Abb.  N.  C.  215,  rev'g  13  Hun 
206. 

An  executor  who  owns  a  note  executed 
by  his  testatrix  need  not  prove  its  non-pay- 
ment, but  the  person  who  contests  its  al- 
lowance must  prove  its  payment.  In  re 
Macomber's  Estate,  11  N.  Y.  Supp.  198, 
Ransom,  Surr. 

Executor  not  allowed  credit  for  note  held 
by  him  when  he  had  not  proved  his  debts. 
Matter  of  Babcock,  9  N.  Y.  Supp.  564;  29 
State  Rep.  947;  2  Connol.  82,  Spring,  Surr. 

Where  the  indorser  of  a  promissory  note 
appoints  the  holder  his  executor,  and  dies 
before  its  maturity,  his  estate  is  discharged 
from  liability  by  the  failure  of  the  executor 
duly  to  present  the  note  to  the  maker  for 
payment.  Schumaker  v.  Quaritius,  5  Redf. 
351.  Livingston,  Surr. 

On  settlement  of  his  account  it  appeared 
that  the  executor  sold  on  credit  certain 
personal  property  of  the  estate  to  an  irre- 
sponsible party,  who  was  indebted  to  him 
personally,  and  who  failed  to  furnish  secur- 
ity as  required  by  the  terms  of  sale;  that 
the  executor  took  a  mortgage  from  the  pur- 
chaser on  such  property  to  secure  his  own 
debt,  and  allowed  the  purchaser  to  retain 
and  use  it  for  some  time;  and  that  his 
mortgage  was  afterwards  released,  and  the 
property  taken  back,  and  resold  by  the  ex- 
ecutor at  a  loss. — Held,  that  the  executor 
must  account  for  the  amount  it  sold  for 
at  the  first  sale.  In  re  Beach's  Estate,  22 
X.  Y.  Supp.  1079,  Davie,  Surr. 

In  the  settlement  of  an  executor's  ac- 
count, it  appeared  that  a  note  executed  by 
him  and  deceased  was  barred  by  the  stat- 
ute, except  for  partial  payments  made 
thereon;  that  such  payments  were  made  by 
the  executor  with  money  furnished  by  de- 
ceased for  that  purpose;  that  the  note  was 
given  to  aid  the  executor,  who  was  testa- 
tor's son,  in  purchasing  a  team;  and  that 
testator  designed  paying  the  same  himself. 
— Held,  that  the  executor  was  entitled  to 
credit  for  the  amount  paid  to  cancel  the 
note.    lb. 

An  administrator  is  entitled  to  interest 
on  a  personal  claim  against  the  estate  until 
a  final  settlement  of  his  account,  though, 
some  time  before  such  settlement,  he  re- 
ceived funds  sufficient  to  reimburse  himself 
from  a  sale  of  the  personal  estate.  In  re 
Saunders'  Estate,  23  N.  Y.  Supp.  829;  4 
Misc.  28,  Davie,  Surr. 

A.  and  decedent  had  extensive  mutual 
dealings,  each  having  an  open  and  unliqui- 
dated account  against  the  other  of  many 
items.  The  administrator,  in  adjusting  a 
settlement  with  A.,  allowed  him  over  $1,200 
for  interest  in  excess  of  that  credited  to  the 


decedent. — Held,  that  the  allowance  of  this 
item  was  erroneous,  and  should  be  stricken 
out  Matter  of  Strickland,  22  State  Rep. 
901,  Spring,  Surr. 

Procedure. — An  executor  having  filed  a 
petition  to  prove  a  claim  as  creditor,  the 
surrogate  referred  "all  claims"  to  a  referee 
"to  hear  the  evidence  and  report  the  same 
with  his  determination."  None  of  the  other 
creditors  appeared  before  the  referee. — 
Held,  that  the  surrogate  had  jurisdiction 
to  make  the  order;  that  the  fact  that  claims 
of  other  creditors  were  included  in  it  was 
not  material,  as  none  of  them  appeared  on 
the  hearing.  Kearney  v.  McKeon,  85  N. 
Y.  136. 

It  seems  to  be  proper  for  a  surrogate, 
in  a  decree  which  charges  an  executor  with 
a  debt  due  from  him,  to  specify  the  charge 
thus  made  separately,  so  as  to  protect  his 
rights.  Baucus  v.  Stover,  89  N.  Y.  1, 
modf'g  24  Hun  109. 

Statute  off  limitations.  —  The  enforce- 
ment of  the  immunity  of  the  estate  from  a 
claim  barred  by  the  statute  of  limitations 
should  be  more  rigidly  exacted  where  the 
representative  holds  the  claim  than  in  the 
case  of  an  ordinary  claim.  There  is  no  such 
thing  as  the  presentation  and  admission, 
approval  or  dispute  of  a  claim  against  an 
estate  made  by  its  representative,  and  hence 
there  can  be  no  revival  of  a  barred  claim. 
Burnett  v.  Noble,  5  Redf.  09,  Calvin,  Surr. 

Where  a  will  devised  property  to  the 
executor  to  hold  in  trust  for  testator's  chil- 
dren, and  use  the  income  for  their  support 
during  minority,  and  the  executor  made 
payments  in  recognition  of  such  trust  until 
the  majority  of  the  youngest  child,  the 
statute  of  limitations  did  not  begin  to  run 
against  the  right  of  an  interested  party  to 
compel  an  accounting  until  the  youngest 
child  attained  his  majority.  Irvin's  Es- 
tate, 68  App.  Div.  158;  74  N.  Y.  Supp. 
443. 

The  statute  of  limitations  may  be  set 
up  in  bar  of  a  claim  of  the  executor  or  ad- 
ministrator. Treat  v.  Fortune,  2  Bradf.  116, 
Bradford,  Surr.  See  Boughton  v.  Flint,  74 
N.  Y.  476;  5  Abb.  N.  C.  215,  rev'g  13  Hun 
206. 

Upon  final  accounting,  the  next  of  kin 
may  set  up  the  statute  of  limitations 
against  the  allowance  of  a  claim  presented 
by  an  administrator  for  moneys  alleged  to 
have  been  paid  by  him  upon  a  debt  of  the 
decedent.  Wilcox  v.  Smith,  26  Barb.  310. 
See  Gilchrist  v.  Rea,  9  Paige  66. 

The  section  does  not  apply  to  a  debt  of 
decedent  to  a  third  person  which  has  been 
assigned  to  the  administrator,  and  therefore 
does  not  stop  the  running  of  the  statute  of 
limitations  against  such  debt.  In  re  Rob- 
bins'  Estate,  27  N.  Y.  Supp.  1009,  Cole- 
man, Surr. 

The  running  of  the  statute  is  suspended 
from  the  time  of  the  death  until  the  first 
accounting.  CFlynn  v.  Powers,  136  N.  Y. 
412;  49  State  Rep.  814,  aftVg  49  State  Rep. 
325;  21  N.  Y.  Supp.  905. 

It  is  suspended  not  only  in  the  proceed- 
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ceived  by  the  testator  on  the  sale  of  real 
estate  belonging  to  her,  and  which  were  paid 
to  the  testator  in  his  lifetime.  It  appeared 
that  the  husband  recognized  the  right  of 
his  wife  to  the  fund,  and  offered  to  pay  it 
to  her,  but  assented  to  her  request  that 
he  should  keep  it  until  she  called  for  it. — 
Held,  that  her  claim  was  a  legal,  not  an 
equitable  one,  and  was  within  the  jurisdic- 
tion of  the  surrogate  to  determine.  More 
than  six  years  had  elapsed  from  the  time 
of  the  receipt  of  the  money  by  the  testa- 
tor to  the  time  of  his  death. — Held,  that  in 
the  absence  of  evidence  that  the  money  had 
been  demanded  of  the  testator,  or  that  he 
had  refused  to  pay  it  over,  or  laid  any 
claim  to  it,  hostile  to  that  of  his  wife,  the 
claim  was  not  barred  by  the  statute  of  lim- 
itations; that  the  transaction  amounted  to 
a  simple  deposit,  upon  which  the  statute 
would  not  begin  to  run  until  a  demand  or 
refusal  to  pay,  or  some  equivalent  act. 
Boughton  v.  Flint,  74  N.  Y.  476;  5  Abb. 
N.  C.  215,  rev'g  13  Hun  206.  See  Gard- 
ner v.  Gardner,  7  Paige  112,  rev'd  on  an- 
other point,  22  Wend.  526. 

An  executor  who  is  a  debtor  to  the  estate 
is  a  trustee,  and  cannot  avail  himself  of 
the  statute  of  limitations.  Baucus  v.  Stov- 
er, 24  Hun  100,  modf'd  on  another  point, 
89  N.  Y.  1. 

Debt  from  executor. — The  statute  aa  to 
an  executor's  debt  must  be  construed  with 
reference  to  the  ordinary  obligation  impos- 
ing diligence  and  honesty,  and  hia  bonds- 
men are  not  liable  for  his  debt  if  at  the  time 
he  was  insolvent  and  still  remains  so. 
Baucus  v.  Barr,  107  N.  Y.  624;  10  State 
Rep.  683,  affi'g  45  Hun  582. 

A  charge  on  the  books  of  the  decedent 
against  the  executor  must  be  charged 
against  the  latter  on  his  accounting,  unless 
his  claim  of  services  rendered  before  dece- 
dent's death  to  offset  such  charge  is  proved 
by  legal  evidence,  and  the  burden  is  on  the 
executor  to  prove  such  claim.  Arken- 
burgh's  Estate,  58  App.  Div.  583 ;  69  X.  Y. 
Supp.   125. 


ing  to  prove  the  same,  but  also  in  any  pro- 
ceeding or  action  to  enforce  it.    lb. 

Plaintiff's  grandmother,  who  died  in  1873, 
devised  her  residuary  estate  to  defendant 
in  trust  for  her  children,  with  power  of 
sale  of  the  real  estate  for  the  purpose  of 
paying  incumbrances,  or  for  any  other  pur- 
pose which,  in  his  discretion,  was  advisable. 
Defendant  accounted  for  the  first  time  in 
1887,  and,  at  such  time,  a  claim  in  his  own 
favor  was  allowed,  and  he,  having  no  per- 
sonal property  of  the  estate  in  his  hands  to 
pay  the  same,  offered  the  real  estate  for  sale 
at  public  auction  in  1892,  to  pay  the  same, 
but  the  purchaser  refused  to  accept  title. 
— Held,  that  the  claim  of  the  executor  was 
not  barred  by  the  statute,  and  that  he  had 
the  right,  under  said  power,  to  sell  the  real 
estate  for  the  balance  due  him,  and  that 
the  purchaser  must  accept  the  title.     lb. 

Where  fourteen  years  elapsed  between 
the  death  of  the  decedent  and  the  first  ju- 
dicial settlement  of  an  executor's  accounts, 
— Held,  that  debts  due  him  from  the  dece- 
dent, which  were  not  barred  by  the  statute 
at  the  time  of  the  death  of  the  latter,  were 
properly  allowed  the  executor.  Matter  of 
Powers,  124  N.  Y.  361;  36  State  Rep.  347, 
affi'g  33  State  Rep.  912;  11  N.  Y.  Supp. 
396,  affi'g  31  State  Rep.  962. 

A  claim  against  the  estate  due  an  exec- 
utor or  administrator,  who  neglects  for 
more  than  ten  years  to  take  proceedings  to 
have  it  allowed  by  the  surrogate,  is  barred. 
Matter  of  Rogers,  11  N.  Y.  Legs.  Obs.  245; 
Broome  v.  Van  Hook,  1  Redf.  444,  Daly, 
Act'g  Surr. 

Under  §  2740  and  §  2514,  subd.  8,  the 
statute  will  run  against  the  executor's  claim 
from  the  time  of  a  judicial  settlement  of  his 
account  in  proceedings  to  which  testator's 
wife  alone  was  cited,  though  the  remainder- 
men were  not  bound  thereby.  In  re  Wil- 
lard's  Estate,  9  X.  Y.  Supp.  555,  Adlington, 
Surr. 

Upon  her  final  accounting,  the  executrix 
of  a  husband  claimed  the  proceeds  of  cer- 
tain notes,  and  a  bond  and  mortgage,  re- 

§  2732.    Order  of  distribution. 

Repealed,  Decedent  Estate  L.  §  98. 

§  2733.     [Am'd,  1893,  1909.]     Adjustment  of  advancements. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed,  and  the  ad- 
vancement* as  provided  in  section  ninety-nine  of  the  decedent  estate  law,  consisted 
of  personal  property,  or  where  a  deficiency  in  the  adjustment  of  an  advancement 
of  real  property  is  chargeable  on  personal  property,  the  decree  for  distribution, 
in  the  surrogate's  court,  must  adjust  all  the  advancements  which  have  not  been 
previously  adjusted  by  the  judgment  of  a  court  of  competent  jurisdiction.  For 
that  purpose,  if  any  person  to  be  affected  by  the  decree,  is  not  a  party  to  the 
proceeding,  the  surrogate  must  cause  him  to  be  brought  in  by  a  supplemental  cita- 
tion. 

2  R.  S.  96-98,  §§  76-78.     Am'd  L.  1893,  c.  686;  L.  1909,  c.  65.    See  also  L.  1909,  c  18; 
Decedent  Estate  L.  §  99 ;  No.  77  of  Notes  by  Board  of  Statutory  Consolidation. 

The  provisions  of  1  R.  S.  754,  c.  2   (now 


Real  Property  Law,  L.  1896,  c  547,  §§  295, 
296),  only  apply  in  case  of  total  intestacy. 


The  word  "intestate"  is  used  here  in  & 
stricter  sense  than  in  the  preceding  sections 
of  the  chapter.     Where  the  disposition    of 
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any  portion  of  the  property  is  effectually 
directed  by  will,  the  heirs  are  not  bound 
to  bring  their  advancements  into  hotchpot. 
So  held,  where  the  provisions  of  the  will, 
with  the  exception  of  two  small  legacies  to 
sons,  and  a  legacy  and  annuity  to  the 
widow,  were  void.  Thompson  v.  Car- 
michael,  3  Sand.  Ch.  120;  4  N.  Y.  Leg. 
Obs.  134. 

The  statute  as  to  advancements  does  not 
apply  to  cases  of  testacy,  but  only  to  those 
of  partial  or  total  intestacy.  In  the  ab- 
sence of  any  reference  to  advancements  in 
the  will,  it  will  be  assumed  that  the  dispo- 
sition by  will  was  with  reference  to  any 
advancements  that  had  been  made.  Estate 
of  Quinn,  2  Law  Bull.  58,  Calvin,  Surr.; 
Hays  v.  Hibbard,  3  Redf.  28,  Calvin,  Surr. 

Advancements. — An  advancement  is  the 
giving  by  the  intestate  in  his  lifetime,  by 
anticipation,  of  the  whole  or  a  part  of 
what  it  is  supposed  the  donee  will  be  en- 
titled to  on  the  death  of  the  party  making 
it.  Kintz  v.  Friday,  4  Dem.  640,  Adling- 
ton,  Suir. 

The  provisions  of  the  statute  relating  to 
the  mode  of  distribution  of  the  personal 
property  of  intestates,  and  including  the 
subject  of  advancements  made  by  them  to 
their  children  during  their  lifetime,  though, 
in  terms,  applying  to  male  decedents,  gov- 
ern as  to  the  disposition  of  the  estates  of 
unmarried  women  and  widows.  Therefore, 
where  a  child  of  a  deceased  widow  has -"been 
advanced  by  the  deceased,  by  settlement  or 
portion  of  ....  personal  estate,  the  value 
thereof"  must  be  "reckoned  with  that  part 
of  the  surplus  of  the  personal  estate  which 
shall  remain  to  be  distributed  among  the 
children/'  as  prescribed  by  §  76.     lb. 

It  was  held,  that  the  provisions  in  2  R. 
S.  97,  8§  76,  77,  78,— that  advancements 
are  to  be  deducted  from  the  distributive 
portion, — do  not  apply  where  any  real  prop- 
erty descends.  So  held,  where  the  dece- 
dent left  a  will,  but  part  of  the  devises 
were  void.  Thompson  v.  Carmichael;  Ter- 
ry v.  Dayton,  31  Barb.  519. 

In  such  case  the  advancement  is  not  to 
be  disregarded,  but  the  provisions  contained 
in  the  statute  of  descent  apply.  Terry  v. 
Dayton.  History  of  the  law  of  advance- 
ments traced.     lb. 

The  rule  is,  that  advancements  which 
were  made  by  real  estate  should  go  first 
against  real  estate  descended,  and  be 
charged  upon  the  shares  of  heirs  and 
against  those  who  represent  those  shares; 
while,  on  the  other  hand,  advancements 
made  in  personalty  should  be  first  ac- 
counted for  in  the  (distribution  of  personal- 
ty, and  be  charged  on  the  next  of  kin  as 
such,  and  on  the  shares  which  they  repre- 
sent,   lb. 

The  statute  in  regard  to  advancements 
only  applies  to  cases  of  total  or  partial  in- 
testacy; it  does  not  apply  to  advancements 
to  a  residuary  legatee.     Hays  v.  Hibbard. 

A  legacy  to  a  child,  regarded  as  a  por- 
tion, is  a  deliberate  distribution  to  such 
child  of  such  portion  of  his  estate  as  the 
testator  thinks  fit.     If  the  testator,  during 


his  life,  advances  that  which  he  has  ad- 
judged to  be  the  due  portion  for  the  lega- 
tee, the  law  presumes  that  he  has  satisfied 
the  portion;  and  this  presumption  must 
prevail  until  overcome  by  evidence  of  a  con- 
trary intent  on  the  part  of  the  testator  and 
devisor.  The  advancements  need  not  be  in 
all  respects  identical  with  the  legacy  or 
portion  given  by  the  will,  in  order  to  work 
a  complete  satisfaction  of  the  latter.  If 
they  are  substantially  the  same,  a  small 
variance  in  the  time  of  payment  or  other 
trifling  difference,  will  not  vary  the  appli- 
cation of  the  rule.  Hine  v.  Hine,  39  Barb. 
507. 

Nothing  will  be  held  to  have  been  an  ad- 
vancement where  it  appears  it  was  not  so 
intended.  De  Caumont  v.  Morgan,  104  N. 
Y.  74;  5  State  Rep.  641. 

Where  a  father,  after  making  an  advance- 
ment, made  a  will  devising  a  sum  to  the 
child,  he  must  be  presumed  to  have  taken 
the  advancement  into  consideration  when 
determining  the  amount  of  her  devise,  and 
to  have  intended  to  cancel  any  obligation 
which  might  otherwise  arise  therefrom. 
Arnold  v.  Haronn,  43  Hun  278. 

An  advancement  must  be  made  out  by 
proof  that  the  property  was  given  as  a  por- 
tion of  the  estate,  and  to  be  taken  into  ac- 
count on  final  distribution.  Whether  the 
gift  be  one  designed  as  an  advancement  is 
always  a  question  of  intention,  and  is  gen- 
erally presumed  when  property  is  received 
by  a  son  from  his  father.  Alexander  v. 
Alexander,  1  State  Rep.  508. 

Where  testator  was  on  ill  terms  with  one 
of  his  two  sons,  and  threatened  to  disin- 
herit him,  and  instructed  his  attorney, 
when  he  gave  property  to  his  favorite  Bon, 
"to  put  it  in  shape  where  he  (the  favorite) 
can  have  the  principal  part  of  my  prop- 
erty, but  put  in  shape  over  and  above  what 
he  would  have  if  1  made  a  will," — Held, 
that  this  was  proof  that  the  property  con- 
veyed to  the  favorite  son  during  lifetime 
was  not  an  advancement,  but  an  absolute 
gift.    lb. 

If  a  testator,  after  bequeathing  a  general 
legacy,  makes  an  advancement  to  the  lega- 
tee, and  subsequently  revokes  the  will,  and 
executes  a  new  one  giving  a  like  sum  to 
the  same  legatee,  the  court  will  not  presume 
it  to  be  satisfied  by  the  prior  advancement. 
Clark  v.  Kingsley,  37  Hun  246. 

A  conveyance  of  land  by  parent  to  child 
without  consideration  is  prima  facie  an 
advancement.  So  is  money  given  to  start 
in  or  carry  on  business,  but  not  small  sums 
riven  for  spending  money.  Sanford  v.  San- 
ford,  5  Lane.  486;  61  Barb.  293. 

Where  a  parent  procures  a  third  person 
to  convey  land  to  a  daughter,  for  a  con- 
sideration moving  from  himself,  it  is  prima 
facie  an  advancement.  Piper  v.  Barse,  2 
Redf.   19,  Prescott,  Surr. 

If  a  father  advance  a  sum  of  money  to 
a  son,  to  purchase  a  patent  right,  and  take 
a  chattel  mortgage  thereon,  to  secure  the 
repayment  thereof,  it  is  a  loan,  and  not 
an  advancement.  Bruce  v.  Griscom,  9  Hun 
280,  affi'd  70  N.  Y.  612. 
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The  testator  who  had  advanced  money  ' 
to  several  of  his  children,  taking  from  , 
them  papers  acknowledging  the  receipt  of 
the  sums  "as  a  part  of  my  apportionment 
to  his  estate,  to  be  deducted  out  of  the 
estate  of  the  said/'  etc.,  directed  his  execu- 
tor to  sell  all  his  estate,  both  real  and  per- 
sonal, and  divide  the  proceeds  equally 
among  his  children,  naming  them. — Held, 
that  in  the  absence  of  a  direction  in  the 
will  they  were  not  to  be  considered  in  di- 
viding the  estate.  Camp  v.  Camp,  18  Hun 
217,  rev'g  2  Redf.  141. 

A  codicil  contained  a  direction  that  ad- 
vancements which  the  testator  might  sub- 
sequently make,  if  charged  in  his  books  of 
account,  should  be  deemed  so  much  on  ac- 
count of  provisions  in  his  will  or  codicils, 
in  favor  of  the  person  in  question. — Held, 
that  a  gift  by  the  testator  to  a  legatee, 
of  the  property  constituting  the  legacy,  ac- 
companied by  a  charge  of  the  same  as  such, 
in  his  books,  was  an  advancement  which 
satisfied  the  legacy.  Whether  an  advance- 
ment shall  be  deemed  a  satisfaction  of  a 
particular  legacy,  is  a  question  of  fact,  to 
be  determined  by  a  reference  to  the  inten- 
tion of  the  testator;  and  an  express  pro- 
vision of  the  will,  that  a  gift  which  is  to 
have  the  effect  of  ademption  will  be  found 
entered  in  the  testator's  books  of  account, 
makes  such  entry  the  highest  evidence  of 
his  intention.  Langdon  v.  Astor,  16  N.  Y. 
9,  rev'g  3  Duer  477.  See  Van  Alstyne  v. 
Van  Alstyne,  28  N.  Y.  375. 

Where  a  testator  directs  that  advance- 
ments, evidenced  by  entries  in  his  books 
of  account,  should  be  deducted  from  the 
shares  of  his  children,  charges  in  his  firm 
books  are  evidence  of  such  advancements; 
but  where  not  directly  charged  to  the  child, 
there  must  be  proof  aliunde  of  an  actual 
advancement.  Lawrence  v.  Lindsay,  68  N. 
Y.  108,  rev'g  7  Hun  641 ;  Benjamin  v.  Dim- 
mick,  4  Redf.  7,  Calvin,  Surr. 

A  mere  entry,  by  a  testator,  in  one  of  his 
books  is  not  evidence  of  an  advancement  to 
a  child  unless  the  fact  of  such  an  advance- 
ment be  established  aliunde.  Marsh  v. 
Brown,  18  Hun  319. 

A  testator,  after  giving  certain  property 
to  his  wife,  gave  his  farm  and  the  rest  of 
his  personal  property  to  his  children;  pro- 
viding that  all  advancements  made  to  his 
children,  as  shown  by  his  books,  should  be 
charged   up   against  their  several   interests 

§  2734.    Estates  of  married  women. 

Repealed,  Decedent  Estate  L.  §  100. 

[§§  2735  to  2741,  both  inclusive,  repealed  by  L.  1893,  c.  686.] 

§  2742.    Effect  of  judicial  settlement  of  account. 

A  judicial  settlement  of  the  account  of  an  executor  or  administrator,  either  by 
the  decree  of  the  surrogate's  court,  or  upon  an  appeal  therefrom,  is  conclusive  evi- 
dence, against  all  the  parties  who  were  duly  cited  or  appeared,  and  all  persons 
deriving  title  from  any  of  them  at  any  time,  of  the  following  facts,  and  no  others : 

1.  That  the  items  allowed  to  the  accounting  party,  for  money  paid  to  cred- 
itors, legatees,  and  next  of  kin,  for  necessary  expenses,  and  for  his  services,  are 
correct. 


in  division  of  the  estate.  Two  years  after 
will  was  made,  the  testator  entered  on  his 
books  against  the  accounts  of  three  of  his 
children  a  memorandum  of  a  settlement  in 
full  of  advancements  made  to  them. — Held, 
that  no  advancements  were  chargeable  to 
either  of  them  on  the  division  of  the  prop- 
erty, but  they  took  their  shares  without 
deduction.  Webster  v.  Gray,  7  N.  Y.  Supp. 
266. 

What  evidence  is  admissible  to  establish 
an  advancement.  Dougherty  v.  Dougherty, 
7  Alb.  L.  J.  347. 

To  avoid  the  effect  of  an  advancement, 
made  in  stocks,  on  the  ground  that  they 
were  valueless,  the  evidence  should  be  clear. 
Marsh  v.  Gilbert,  2  Redf.  465,  Calvin,  Surr. 

Advancements  to  a  child  are  to  be 
brought  into  hotchpot,  for  the  benefit  of 
grandchildren  entitled  to  share  in  the  es- 
tate. Beebe  v.  Estabrook,  11  Hun  523, 
affl'd  79  N.  Y.  246. 

A  verbal  agreement  between  father  and 
son,  that  the  son  should  have  a  certain 
piece  of  land  in  full  for  his  share  as  heir 
of  the  estate  of  the  father  (the  land  being, 
at  the  time,  of  proportionate  value'  to  con- 
stitute such  share),  without  any  writing 
being  made,  is,  if  followed  by  possession 
and  enjoyment  by  the  son,  an  advance- 
ment; and  if  it  does  not  appear  that 
the  decedent  left  any  personal  or  real  es- 
tate other  than  what  he  possessed  at  that 
time,  so  that  the  advancement  appears  to 
be  equal  if  not  superior  to  the  amount  of 
the  snare  which  the  child  would  have  been 
entitled  to  have  received  from  the  estate 
as  heir,  such  child  and  his  heirs  will  be  ex- 
cluded from  any  further  share  in  the  es- 
tate. Parker  v.  McCluer,  5  Abb.  N.  S.  97; 
3  Keyes  318;  36  How.  301.  See  Chase  v. 
Ewing,  51  Barb.  597. 

Advancements.  Charges  in  books. 
Thorne  v.  Underbill,  1  Dem.  306,  Coffin, 
Surr. 

Where  a  legatee  is  directed  to  account 
for  advancements,  he  may  set  up  a  counter- 
claim against  the  testator,  and  the  execu- 
tors may  adjust  the  account.  Gilman  v. 
Gilman,  4  Hun  69;  6  T.  &  C.  211,  rev'd  on 
another  point,  66  N.  Y.  631. 

Under  what  circumstances  an  advance- 
ment bears  interest  from  the  death  of  the 
testator.  Verplanck  v.  De  Went,  10  Hun 
611. 
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2.  That  the  accounting  party  has  been  charged  with  all  the  interest  for  money 
received  by  him,  and  embraced  in  the  account,  for  which  he  was  legally  account- 
able. 

3.  That  the  money  charged  to  the  accounting  party,  as  collected,  is  all  that 
was  collectible,  at  the  time  of  the  settlement,  on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for  the  decrease,  and 
the  charges  against  him  for  the  increase,  in  the  value  of  property,  were  correctly 
made. 

2  R.  S.  94,  §  65. 


Where,  in  the  accounting  of  an  executor 
of  his  deceased  partner's  will,  items  of  good 
will  and  firm  name  were  not  included,  the 
settlement  of  the  account  was  not  a  com- 
plete defense  to  an  action  by  the  other 
executor  for  an  accounting  as  to  such  as- 
sets. Joseph  v.  Herzig,  198  N.  Y.  456; 
92  N.  E.  103. 

Plaintiff  having  recovered  a  judgment 
against  defendant  executrix,  after  an  ac- 
counting by  defendant  the  surrogate  or- 
dered the  judgment  paid,  which  was  not 
done.  Plaintiff  claims  that  a  conveyance 
by  defendant  to  an  aunt  was  without  con- 
sideration, and  that  defendant  used  the  pro- 
ceeds of  a  sale  ostensibly  made  by  the  aunt 
in  buying  another  tract;  title  being  taken 
in  a  cousin's  name. — Held,  that  the  surro- 
gate's decree  did  not  preclude  a  suit  to  im- 
press a  trust  on  the  last-mentioned  tract, 
Dot  being  res  judicata  that  the  first  tract 
was  actually  sold  to  defendant's  aunt,  though 
the  surrogate  found  that  defendant  dis- 
tributed part  of  the  proceeds  of  the  first 
sale  among  the  legatees  and  refused  to  find 
that  the  proceeds  of  the  sale  to  the  aunt 
belonged  to  the  estate,  and  though  plain- 
tiff's petition  in  the  surrogate's  court  al- 
leged information  and  belief  that  the  first 
tract  was  sold  to  defendant's  aunt,  and  that 
defendant  received  the  proceeds.  Farrelly 
v.  Skelly,  130  App.  Div.  803;  115  N.  Y. 
Supp.  522. 

One  claiming  that  an  executor  had  not 
accounted  for  certain  assets  of  the  estate 
is  not  obliged  to  proceed  by  motion  to  open 
the  decree  settling  the  accounting,  since  it 
was  not  conclusive  as  to  those  assets,  and 
did  not  adjudge  anything  in  respect  thereto. 
Re  Heaney's  Estate,  125  App.  Div.  619; 
110  N.  Y.  Supp.  80. 

The  decree  entered  on  an  accounting  by 
an  administrator,  determining  the  amount 
of  personal  estate  in  his  hands  and  direct- 
ing its  distribution,  was  res  judicata,  as 
against  the  parties  to  the  proceeding,  that 
the  amount  of  the  personal  estate  received 
by  the  administrator  as  legatee  was  not  in 
excess  of  that  to  which  he  was  entitled. 
Skillin  v.  Skillin,  80  App.  Div.  206 ;  80  N. 
Y.  Supp.  188. 

Executors  recovered  a  judgment  in  their 
representative  capacity  on  notes,  and  there- 
after accounted,  setting  out  the  notes  and 
judgment  as  debts  uncollected;  and,  though 
directed  by  the  decree  to  turn  over  the  as- 
sets to  themselves  as  trustees,  there  was 
no  decree  discharging  them  as  executors, 
nor  any  assignment  of  the  judgment  by 
them  as  executors  to  themselves  as  trus- 


tees.— Held,  that  the  executors  were  not 
discharged,  and  hence  not  precluded  from 
suing  as  executors  on  the  judgment.  Wil- 
lets  v.  Haines,  96  App.  Div.  5;  88  N.  Y. 
Supp.  1018. 

§  2742  determines  the  effect  of  a  judicial 
settlement  of  an  executor's  account,  but  it 
does  not  in  terms  provide  for  his  discharge, 
and  hence  it  does  not  follow  on  a  settle- 
ment of  his  account,  but  he  is  thereby  dis- 
charged only  pro  tan  to;  his  duties  and  lia- 
bility continuing  as  to  other  assets  which 
may  be  realized.  Mahoney  v.  Bernhard,  45 
App.  Div.  499;  63  N.  Y.  Supp.  642. 

A  decree  of  the  surrogate,  settling  the 
account  of  an  executor,  at  a  time  when 
there  were  no  moneys  on  hand  ready  to  be 
distributed,  provided  for  the  executor  re- 
taining moneys  advanced  by  him  to  a  lega- 
tee; but  a  co- legatee,  who  had  been  cited 
and  appeared  at  the  settlement,  failed  to 
present  a  note  given  by  said  legatee  for 
moneys  advanced  to  him  out  of  said  co-lega- 
tee's legacy  by  the  executor  (prior  to  the 
advances  made  by  him),  with  an  order  on 
the  back  of  the  note,  signed  by  the  maker, 
requesting  the  executor  to  pay  the  face  of 
the  note,  with  interest,  at  the  final  settle- 
ment of  the  estate,  and  no  mention  was 
made  of  it  in  the  order.  The  legatee's 
share  was  later  found  insufficient  to  pay 
both  claims. — Held,  that  since,  under  § 
2742,  such  decree  is  conclusive  only  as 
to  the  correctness  of  the  items  allowed  to 
the  accounting  party,  and  under  §  2743  the 
rights  of  assignees  of  legatees  can  only  be 
ascertained  and  determined  when  an  exec- 
utor has  money  in  his  hands  ready  for 
distribution,  the  decree  is  not  a  bar  to  the 
co-legatee's  claim  under  her  note  as  pre- 
sented at  the  final  settlement  of  the  estate, 
and  hence  the  legacy  must  first  be  applied 
to  the  satisfaction  of  such  note.  Matter 
of  Whitbeck,  22  Misc.  494;  50  N.  Y.  Supp. 
932,  Surr.  Ct. 

A  person  largely  interested  in  the  stocks 
and  bonds  of  a  company  owning  large  tracts 
of  land,  and  in  mortgages  for  large 
amounts,  and  other  securities,  none  of 
which  stood  in  his  individual  name,  died 
intestate,  leaving  a  son  and  daughter.  Un- 
der an  agreement  between  these  children, 
the  son  became  the  agent  and  trustee  of 
his  sister  to  take  any  and  all  proceedings 
and  do  any  and  all  things  essential  to  se- 
cure, not  only  his  own,  but  also  her  interest 
in  the  property,  equitable  or  otherwise. 
He  also  became  administrator  of  the 
father's  estate,  and,  as  such,  accounted  for 
the   property   that   came   to  his   hands   aa 
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administrator,  upon  the  basis  of  an  inven- 
tory made  and  verified  by  himself,  and  not 
including  the  interests  above  mentioned. 
In  an  action  by  the  sister  for  an  account- 
ing under  the  agreement, — Held,  that  the 
decree  of  the  surrogate  was  not  a  bar,  un- 
der §  2472,  etc.  Frethey  v.  Durant,  24 
App.  Div.  58;  48  N.  Y.  Supp.  839. 

A  judicial  settlement  of.  an  executor's  ac- 
count is  conclusive  against  all  parties  who 
are  properly  cited  or  appeared,  and  all  per- 
sons deriving  title  from  any  of  them,  as  to 
any  allowances  made  to  the  accounting 
party,  for  money  paid  to  creditors,  legatees 
or  next  of  kin.  It  is  also  conclusive  upon 
the  sureties  on  the  administrator's  bond. 
Altman  v.  Hofeller,  152  N.  Y.  498;  46  N. 
E.  961. 

When  after  a  final  decree  on  an  account- 
ing by  three  executors,  in  favor  of  whom 
a  balance  was  found  due  for  over-payments, 
certain  residuary  legatees  petitioned  for  and 
obtained  an  order  opening  the  decree  with 
leave  to  file  objections  to  the  account,  not 
making  the  surviving  executrix  a  party, 
nor  asking  to  disturb  the  decree  so  far  as 
it  affected  her, — Held,  that  she  was  not 
entitled  as  of  right  to  come  in  and  file  a 
supplemental  account.  Matter  of  Hodg- 
man,  11  App.  Div.  344;  42  N.  Y.  Supp. 
1004. 

A  decree  on  the  judicial  settlement  of 
executors'  account,  not  appealed  from,  is 
conclusive  upon  the  parties  to  the  proceed- 
ing, as  to  the  rights  to  the  amount  of  com- 
mission allowed,  though  sufficient  funds  be 
not  in  hand  to  pay  them,  and  the  executors 
do  not  relinquish  their  rights,  because  they 
did  not  retain  them  at  the  time.  Matter 
of  Prentice,  25  App.  Div.  209;  49  N.  Y. 
Supp.   353. 

A  decree  of  the  surrogate  on  the  account- 
ing of  executors  with  power  of  sale,  which 
adjudged  that  the  price  obtained  was  a  full 
and  fair  one,  and  directed  the  distribution 
of  the  fund,  together  with  the  acceptance 
of  their  shares  by  the  parties,  with  knowl- 
edge that  the  sale  was  voidable,  because 
made  to  the  wife  of  one  of  the  executors, 
— Held,  to  have  ratified  the  sale,  so  that 
its  validity  could  not  be  impeached  by  those 
living,  and  that  persons  not  in  esse  at  the 
time  were  excluded  thereby.  Rhodes  v.  Cas- 
well, 41  App.  Div.  229;  58  N.  Y.  Supp. 
470. 

Upon  the  settlement  of  the  accounts  of 
two  executors  it  appeared  that  they  had 
invested  $10,000  for  each  of  four  children, 
as  directed  by  the  will,  each  of  the  execu- 
tors holding  the  sums  set  apart  for  his  own 
two  children,  who  were  beneficiaries.  The 
decree  of  the  surrogate  upon  the  facts  so  ap- 
pearing released  and  discharged  the  execu- 
tors, and  approved,  ratified  and  confirmed 
all  their  proceedings. — Held,  that  the  bene- 
ficiary of  one  of  the  funds  of  $10,000,  who 
was  a  party  to  the  accounting,  was  pre- 
cluded by  the  decree  from  attempting  to 
hold  the  other  trustee  liable  for  the  mis- 
conduct of  the  one  who  had  received  the 
fund  for  her  benefit  Cline  v.  Sherman, 
144  N.  Y.  601. 


An  adjudication  made  by  a  surrogate 
in  a  proceeding  to  which  a  minor,  regu- 
larly represented  in  accordance  with  the 
practice  of  the  court,  was  a  party,  has  the 
same  effect  as  a  similar  adjudication  be- 
tween adults,  and  his  relief  from  an  erro- 
neous or  irregular  adjudication,  is  the  same 
except  as  to  the  time  within  which  an  ap- 
plication for  relief  from  an  irregular  judg- 
ment must  be  made.  Accordingly, — Held, 
that  an  order  was  erroneous  which  vacated 
decrees  of  a  surrogate  upon  settlement  of 
the  accounts  of  H.  as  executor,  and  as  tes- 
tamentary guardian,  where  the  order  was 
granted  on  petition  of  the  cestui  que  trust 
after  he  became  of  age,  which  simply  al- 
leged that  some  of  the  determinations  of 
the  surrogate  were  erroneous  as  matter 
of  law,  without  any  proof  or  suggestion  of 
fraud,  newly  discovered  evidence,  clerical 
error,  or  other  similar  cause  of  complaint 
Matter  of  Accounting  of  Hawley,  100  N.  Y. 
206,  rev'g  36  Hun  258. 

An  accounting  in  a  surrogate's  court  is 
conclusive  as  to  all  parties  to  the  proceed- 
ing, although  certain  of  the  persons  in  in- 
terest may  not  be  parties  thereto.  Elsworth 
v.  Hinton,  47  Hun  625. 

The  administrator  having  taken  out  let- 
ters on  the  citation  of  the  next  of  kin,  and 
at  their  instance  having  been  called  to  ac- 
count,— Held,  that  a  decree  of  the  proper 
tribunal  in  the  place  of  intestate's  domicii, 
and  of  the  principal  administration,  was 
conclusive  upon  all  parties  thereto,  in  re- 
spect to  assets  then  realized  or  claims 
against  the  administrator  which  might  then 
have  been  adjudicated.  Churchill  v.  Pres- 
oott,  3  Bradf.  233,  Bradford,  Surr. 

Where  all  parties  concerned  were  present, 
and  acquiesced  in  the  surrogate's  decree, 
upon  accounting,  and  acted  accordingly, — 
after  a  lapse  of  time,  payment  of  the  fund, 
and  the  discharge  of  the  executor,  they 
were  Held,  concluded  thereby,  even  though 
there  had  been  a  mistake  of  law.  Gill  v. 
Brouwer,  37  N.  Y.  549;  5  Trans.  App.  86, 
affi'g  31  How.  128. 

Plaintiff  and  executrix,  and  defendant 
and  executor  of  same  estate,  had  a  final 
accounting  before  the  surrogate,  who  made 
a  decree,  ascertaining  and  declaring  the 
amount  of  assets  in  their  hands,  the  whole 
amount  due,  and  the  sum  payable  to  each 
creditor,  and  directing  that  the  assets  be 
placed  in  defendant's  hands,  and  that  he 
personally  pay  the  sum  due  each  creditor. 
— Held,  that  defendant's  liability  thereupon 
became  personal,  and  the  moneys  his  indi- 
vidual property,  unless  some  special  equity 
be  shown  to  follow  and  reach  the  fund. 
Paff  v.  Kinney,  5  Sand.  380. 

A  decree  on  the  final  settlement  of  an 
executor's  account  determines  nothing  be- 
yond the  amount  received  and  paid  out  by 
him  and  (unless  the  two  amounts  balance 
each  other)  the  balance  in  his  hands  belong- 
ing to  the  estate,  or  due  to  him  from  it 
Johnson  v.  Richards,  3  Hun  454. 

The  decree  of  a  surrogate  upon  a  final 
accounting  is,  unless  appealed  from,  eon- 
elusive  as  to  the  amount  of  personal  es- 
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tate,  with  which  the  administrator  is 
chargeable,  and  it  cannot  be  reviewed  in 
a  collateral  suit.  Stiles  v.  Burch,  5  Paige 
132;  Denton  v.  Sanford,  103  N.  Y.  607;  4 
State  Rep.  281,  affi'g  39  Hun  487. 

As  to  the  effect  of  accounting  as  a  bar 
to  reinvestigation  of  his  accounts,  see  Brown 
v.  Brown,  53  Barb.  217. 

The  surrogate's  decree  that  the  adminis- 
trators pay  a  judgment  recovered  against 
them  for  services  rendered  to  the  decedent 
is  conclusive.  If  the  administrators  had  a 
defense  it  should  have  been  made  in  that 
proceeding.  Thayer  v.  Clark,  48  Barb.  243, 
affi'd,  see  41  N.  Y.  620. 

The  settlement  of  an  executor's  account 
is  conclusive  as  against  an  application  for 
changes  in  the  commissions  allowed  therein. 
Matter  of  Tilden,  44  Hun  441;  9  State  Rep. 
258. 

An  executor  who  has  accounted  before 
the  surrogate  cannot  until  such  accounts 
are  impeached  be  required  to  account  fur- 
ther.    Moffat  v.  Moffat,  3  How.  N.  S.  156. 

A  judgment  having  been  recovered 
against  a  party  who  subsequently  died,  an 
application  was  made  to  the  surrogate's 
court  to  compel  the  administrators  of  de- 
ceased judgment-debtor  to  pay  it,  to  which 
the  administrators  answered,  alleging  that 
the  judgment  had  been  paid,  and  denying  the 
validity  of  the  claim  founded  upon  it. 
On  the  return  day  of  the  citation  the  ad- 
ministrators voluntarily,  and  without  any 
reference  to  such  prior  application,  filed 
their  petition  asking  for  a  final  judicial 
settlement  of  their  accounts,  and  both  pro- 
ceedings were  carried  alone  by  similar  ad- 
journments thereof  from  time  to  time  un- 
til a  decree  was  made  in  the  application 
for  the  final  judicial  settlement,  by  which 
the  administrators  were  directed  to  pay  the 
judgment-debtor  the  amount  of  his  claim 
represented  by  such  judgment.  Thereafter 
proceedings  were  taken  by  the  judgment- 
creditor  to  punish  the  administrators  as  for 
contempt,  because  of  their  refusal  to  pay 
such  claim,  whereupon  the  administrators 
brought  this  action  asking  for  an  injunc- 
tion restraining  the  judgment-creditor  from 
taking  any  further  proceedings  founded 
upon  the  decree  of  the  surrogate. — Held, 
that  the  decree,  entered  upon  the  final  ju- 
dicial settlement  of  the  account  of  the  ad- 
ministrators, was  conclusive  as  to  the 
rights  of  the  judgment-creditor;  that  the 
proceedings  taken  by  the  judgment-creditor 
to  secure  payment  of  his  judgment,  and 
the  proceedings  taken  by  the  administra- 
tors for  the  final  judicial  settlement  of  their 
account,  were  independent  proceedings  and 
could  not  be  treated  as  one  proceeding,  so 
that  the  answer  of  the  administrators  made 
in  the  former  proceeding  could  be  held  ap- 
plicable to  the  latter  and  be  available  to 
the  administrators  as  constituting  in  such 
latter  proceeding  a  dispute  of  the  claim  of 
the  judgment-creditor.  Semble,  that  the 
only  remedy  open  to  the  administrators  lay 
in  a  direct  proceeding  to  open  the  decree 
made  in  the  proceeding  for  the  final  judicial 
settlement  of  their  accounts,  with  a  view 


to  being  relieved  from  its  effect,  and  to 
thus  contest  the  claim  of  the  judgment- 
creditor,  or  to  so  dispute  it  or  its  validity 
as  to  oust  the  surrogate's  court  of  juris- 
diction over  the  matter.  Ashley  v.  Lamb, 
50  Hun  568. 

Where  the  account  showed  a  lawyer's 
claim  on  the  executor  to  have  been  fully 
paid,  but  in  fact  it  was  only  partially  paid, 
— Held,  that  the  decree  was  not  conclusive, 
as  to  the  portion  not  paid.  Matter  of 
White,  6  Dem.  375 ;  15  State  Rep.  729,  Ran- 
som, Surr. 

An  executor  is  not  protected  by  a  decree 
on  final  accounting,  where  a  statement 
made  thereon  that  a  debt  or  legacy  had 
been  paid  was  false  and  known  to  him  to 
be  so.  Davis  v.  Crandall,  1  State  Rep.  64; 
101  N.  Y.  311. 

Testator's  will  directed  his  executors  to 
carry  on  his  business  during  the  life  of  his 
wife  and  daughter,  pay  them  certain  sums 
for  support,  and  upon  their  death  to  close 
the  business  and  divide  the  estate  among 
bis  children.  On  the  first  accounting  the 
executors  were  directed  to  hold  the  balance 
of  the  fund  as  trustees  and  were  discharged 
as  executors.  The  daughter  is  still  living. 
— Held,  that  the  attempted  change  of  the 
executors  to  trustees  by  the  decree  was  not 
warranted  by  the  will,  and  the  discharge 
of  the  executors  thereby  amounted  only  to 
a  partial  settlement  of  their  account, 
Johnson  v.  Lawrence,  95  N.  Y.   154. 

A  final  accounting  by  co-executors  is  no 
bar  to  an  action  by  one  against  the  other, 
for  a  debt  due  by  the  latter  to  the  estate, 
and  which  did  not  enter  into  the  account- 
ing.    Wurts  v.  Jenkins,   11  Barb.  546. 

An  executor  is  not  discharged  as  such  by 
the  passing  of  his  account,  and  by  a  direc- 
tion to  continue  to  hold  the  remainder  of 
the  estate,  as  then  ascertained  as  a  trustee. 
Dana's  Estate,   1  Tuck.   113,  Tucker,  Surr. 

Upon  a  decree  directing  distribution, 
made  in  conformity  to  the  statute,  an  ac- 
tion will  lie  by  each  creditor  or  legatee,  to 
recover  the  sum  adjudged  to  him  by  such 
decree.  A  decree  that  a  defendant  pay  a 
sum  of  money,  without  specifying  the 
amount  or  providing  any  legal  mode  for  as- 
certaining it,  has  no  binding  force.  John- 
son v.  Richards,  3  Hun  454. 

A  decree  made  on  a  final  settlement  does 
not  bar  the  claim  of  a  creditor  of  the  es- 
tate, whose  demand  was  sought  to  be  ex- 
tinguished by  payment  to  a  stranger. 
Bank  of  Poughkeepsie  v.  Hasbrouck,  6  N. 
Y.  216. 

A  final  accounting  by  executors  or  trus- 
tees before  the  surrogate  is  no  bar  to  an 
action  by  the  cestui  que  trust  for  the  en- 
forcement of  a  trust  by  a  purchase  of  real 
estate  by  which  they  became  trustees  ex 
maleficio,  and  not  under  the  will.  Fulton 
v.  Whitney,  5  Hun  16,  affi'd  66  N.  Y.  548. 

An  accounting  before  the  surrogate  is 
absolutely  void  as  to  heirs  and  next  of  kin 
not  notified  thereof.  Hood  v.  Hood,  19  Hun 
300,  revM  on  another  point,  85  N.  Y.  561. 

A  surrogate  has  the  power  to  open  a  de- 
cree made  by  him  on  the  final  accounting 
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of  an  administrator,  and  to  require  a  fur- 
ther account  in  respect  to  a  sum  received 
by  him  with  which  he  had  charged  himself 
at  less  than  the  real  amount.  Sipperly  v. 
Baucus,  24  N.  Y.  46. 

Upon  an  application  to  open  a  decree, 
error  or  fraud  must  be  clearly  shown,  the 
lapse  of  time  must  be  explained,  and  the 
application  must  be  generally  meritorious. 
Totten's  Estate,  1  Tuck.  115,  Tucker,  Surr. 

An  application  on  behalf  of  an  infant 
to  open  a  final  accounting,  and  for  a  re- 
accounting,  was  made,  but  not  chiefly  on 
the  ground  of  fraud;  the  application  was 
not  sustained  on  other  grounds,  and  the 
evidence  of  fraud  was  slight. — Held,  that 
it  should  be  denied  without  prejudice  to 
a  renewal  on  further  evidence  of  fraud. 
Brick's  Estate,  15  Abb.  12,  Daly,  Act'g 
Surr.     See  §  2473. 

It  seems  where  part  of  a  payment  to  a 
legatee  has  been  disallowed  upon  investiga- 
tion by  the  surrogate  because  it  was  an 
overpayment  and  when  the  legatee  was  a 
party  to  the  accounting,  the  fact  thus 
found  should  be  conclusive  in  any  further 
litigation  between  the  executor  and  legatee 
in  which  it  comes  in  question.  Matter  of 
Underhill,  117  N.  Y.  471;  27  State  Rep. 
720,  affi'g  25  State  Rep.  684. 

Where  a  testator  devised  his  estate  to 
his  executors  in  trust  for  the  benefit  of  his 
wife  and  daughters  during  their  lives,  and 
upon  their  death  to  the  children  of  his  said 
daughters,  and  an  accounting  is  had  by 
said  executors  in  the  surrogate's  court  in 
which  the  life  tenants  only  are  cited, — Held, 
that  such  accounting,  so  far  as  it  affects 
the  income,  is  conclusive  against  both  life 
tenants  and  remaindermen,  and  that  if  it 
involved  the  corpus  of  the  trust  wholly  or 
partially,  it  would  as  to  that  conclude  the 
life  tenants  only.  Ellsworth  v.  Hinton,  21 
State  Rep.  729. 

Objections  were  filed  to  an  administra- 
tor's account  in  that  a  debt  alleged  to  be 
due  the  estate  from  defendant,  who  was 
duly  cited  as  one  of  intestate's  next  of  kin, 
was  not  collected.  By  stipulation  the  sur- 
rogate took  and  stated  the  account.  De- 
fendant was  not  a  party  to  the  stipulation, 
but  he  appeared  on  the  return  day  of  the 
citation,  and  took  part  in  the  proceedings. 
The    surrogate    found    that    at    intestate's 


death  defendant  was  indebted  to  him,  and 
that  the  amount  was  chargeable  to  the  ad- 
ministrator.— Held,  that  the  surrogate's  de- 
cree was  not  evidence  of  defendant's  lia- 
bility, which  is  not  one  of  the  facts  of  which 
the  surrogate's  decree  is  evidence,  but  re- 
lated solely  to  the  question  of  the  admin- 
istrator's negligence.  Van  Valkenburg  v. 
Lasher,  6  N.  Y.  Supp.  775. 

An  administrator  with  the  will  annexed 
paid  a  legacy  to  the  legatee,  in  accordance 
with  the  directions  of  the  surrogate's  de- 
cree finally  settling  his  account,  and,  by 
a  supplemental  order,  was  fully  discharged; 
thereafter,  an  assignee  of  the  legacy  applied 
to  the  surrogate,  by  petition,  to  open  and 
amend  the  final  decree  by  substituting  there- 
in a  direction  that  the  payment  of  the  leg- 
acy be  made  to  him  instead  of  to  the  lega- 
tee; the  validity  of  the  alleged  assignment 
being  positively  denied  by  the  legatee,  on 
the  return  of  the  order  to  show  cause  why 
the  application  should  not  be  granted,  the 
surrogate  denied  the  application. — Held, 
that  the  application  was  properly  denied, 
on  the  ground  of  laches  on  the  part  of  the 
petitioner;  of  want  of  notice  to  the  admin- 
istrator before  the  money  was  actually  paid 
by  him  to  the  legatee,  and  because  the  sur- 
rogate had  no  jurisdiction  to  try  the  ques- 
tion as  to  the  validity  of  the  assignment. 
Matter  of  Cook,  68  Hun  280;  52  State  Rep. 
382;   22  N.  Y.  Supp.  969. 

Where  an  administrator  has  accounted 
for  all  assets  coming  into  his  hands,  paid 
them  to  creditors  under  direction  of  the 
surrogate,  and  been  duly  discharged  on  a 
final  accounting,  an  order  will  not  be 
granted  permitting  an  execution  to  issue  on 
a  judgment  rendered  against  him  after  such 
discharge  on  an  indebtedness  created  by  de- 
ceased in  his  lifetime.  In  re  Hathaway's 
Estate,  24  N.  Y.  Supp.  468,  Eggleston,  Surr. 

An  executor  is  not  protected  by  a  decree 
on  final  accounting  as  against  a  minor 
where  the  citation  was  not  served  on  such 
minor,  but  only  on  his  parent.  Davis  v. 
Crandall,  101  N.  Y.  311,  affi'g  17  Week. 
Dig.  364. 

As  to  how  far  a  determination  of  a  surro- 
gate's court  is  binding  on  a  deceased  party's 
representative  who  is  not  made  a  party  to 
the  proceedings,  quaere.  Merritt  v.  Jack- 
son, 2  Dem.  214,  Rollins,  Surr. 


§  2743.     [Am'd,  1895,  1898,  1906.]     Decree  for  payment  and  distribution. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this  article,  and  any 
part  of  the  estate  remains,  and  is  ready  to  be  distributed  to  the  creditors,  legatees, 
next  of  kin,  husband  or  wife  of  the  decedent,  or  their  assigns,  the  decree  must 
direct  the  payment  and  distribution  thereof  to  the  persons  so  entitled,  according' 
to  their  respective  rights.  In  case  of  whole  or  partial  intestacy  the  decree  must 
direct  immediate  payment  and  distribution  to  creditors,  next  of  kin,  husband  or 
wife  of  the  decedent,  or  their  assigns,  where  the  executor  or  administrator  has 
petitioned  voluntarily  for  judicial  settlement  of  his  account  as,  and  in  the  case 
provided  in  subdivision  two  of  section  twenty-seven  hundred  and  twenty-eight  of 
this  article;  but  such  decree  shall  not  direct  the  payment  of  any  legacy  prior 
to  the  expiration  of  one  year  after  the  granting  of  letters  upon  such  estate,  unless 
the  will  otherwise  directs.    If  any  person,  who  is  a  necessary  party  for  that  pur- 
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pose,  has  not  been  cited  or  has  not  appeared,  a  supplemental  citation  must  be  is- 
sued, as  prescribed  in  section  twenty-seven  hundred  and  twenty-seven  of  this  act. 
Where  the  validity  of  the  debt,  claim  or  distributive  share  is  admitted  or  has  been 
established  upon  the  accounting  or  other  proceeding  in  the  surrogate's  court  or 
other  court  of  competent  jurisdiction,  the  decree  must  determine  to  whom  it  is 
payable,  the  sum  to  be  paid  by  reason  thereof  and  all  other  questions  concerning 
the  same.  With  respect  to  the  matters  enumerated  in  this  section  the  decree  is 
conclusive  as  a  judgment  upon  each  party  to  the  special  proceeding  who  was 
duly  cited  or  appeared,  and  upon  every  person  deriving  title  from  such  party. 

Am'd  L.  1895,  c.  595;  L.  1898,  c.  565;  L.  1906,  c.  515.  The  amendment  of  1906  in- 
serted  the  words  "whole  or  partial,"  and  the  provision  in  regard  to  directing  payment  of 
legacy. 


Construction  and  application  off  sec- 
tion.— A  testator  bequeathed  certain  stock 
to  his  wife  for  life,  with  remainder  to  his 
children  equally.  TTie  corporation  increased 
its  capital  stock  to  represent  the  accumu- 
lated surplus  earnings  and  distributed  new 
shares  among  the  holders  of  the  original 
stock.  The  wife  of  one  of  the  children, 
who  was  an  executor  of  the  will,  instituted 
a  proceeding  to  enjoin  a  sale  of  the  stock, 
and  prayed  that  a  certain  share  thereof  be 
apportioned  to  her,  as  assignee  of  her  hus- 
band, alleging  on  oath  that  she  and  the  chil- 
dren of  decedent  were  the  sole  owners  of 
the  stock.  The  stock  was  divided  and  the 
remainder  of  the  estate  settled  by  an  ex- 
change of  mutual  releases,  and  thereafter 
the  executors  on  final  accounting  stated  that 
the  only  persons  interested  were  the  exec- 
utor, his  wife,  and  three  sisters,  to  whom 
they  had  accounted  for  all  the  property, 
and  who  had  waived  the  citation  and  con- 
sented to  final  discharge. — Held,  that  the 
final  decree  of  settlement  must  be  regarded 
as  having  treated  all  the  facts  as  true,  so 
that,  under  8  2743,  the  distribution  was 
confirmed,  and  was  a  bar  to  a  subsequent 
action  by  the  executor  to  recover  from  the 
remaindermen  the  newly  issued  stock  on 
the  ground  that  it  was  a  dividend  belonging 
to  the  life  tenant.  Chester  v.  Buffalo  Car 
Mfg.  Co.,  183  N.  Y.  425;  76  N.  E.  480. 

An  estate  is  "ready  to  be  distributed," 
when  its  resources  have  been  gathered  and 
marshalled  so  that  their  extent  and  nature 
are  known  and  its  expenses  and  obligations 
have  been  ascertained,  and  it  is  not  neces- 
sary that  it  should  be  wholly  reduced  to 
money.  Re  Snedeker,  61  Misc.  216;  114 
N.  Y.  Supp.  936. 

Where,  by  decree  of  distribution,  in  a 
proceeding  to  which  plaintiff  was  a  party, 
it  was  adjudged  that  the  income  of  a  cer- 
tain fund  should  be  paid  to  A.,  plaintiff 
was  thereafter  estopped  from  claiming  that 
she  was  the  owner  of  such  income  by  virtue 
of  an  assignment  thereof  made  before  the 
decree.  Armstrong  v.  Stone,  64  Misc.  504; 
118  N.  Y.  Supp.  998. 

The  surrogate's  court  has  jurisdiction,  on 
the  settlement  of  an  executor's  account, 
to  determine  whether  a  valid  judgment  re- 
covered against  testator  has  been  discharged 
in  bankruptcy,  though  it  has  no  authority 
to  pass  on  the  validity  of  the  judgment. 
Re  Williams'  Estate,  118  N.  Y.  Supp.  562. 


A  widow  presented  as  a  claim  against 
the  estate  of  her  deceased  husband  a  decree 
rendered  20  years  previous  thereto,  direct- 
ing him,  as  executor  of  her  father's  estate, 
to  pay  her  a  certain  sum.  The  administra- 
tor of  the  husband  contested  the  claim  on 
other  grounds  than  that  of  payment. — Held, 
that  the  claim  would  not  be  dismissed,  as 
it  was  established  by  a  judgment,  but  the 
surrogate  court  will  determine,  so  far  as  it 
has  jurisdiction,  to  whom  the  judgment  was 
payable,  the  sum  to  be  paid,  and  all  other 
questions  concerning  the  same.  Re  Wait's 
Estate,  39  Misc.  74;  78  N.  Y.  Supp.  869. 

Where  a  testator  left  property  to  a  trus- 
tee to  pay  a  portion  of  the  income  to  her 
son  for  life,  and  on  his  death  to  convey  in 
equal  shares  to  his  three  children,  or  to 
such  of  them  as  should  then  be  alive,  etc., 
and  one  of  such  children  conveyed  all  his 
interest  in  such  estate  to  his  father,  who 
then  released  to  himself  his  interest  in  the 
income  of  the  share  of  the  estate  so  con- 
veyed to  him,  and  then  conveyed  back  to 
such  child  one-third  of  the  estate,  the  sur- 
rogate, on  an  accounting  by  the  trustee, 
did  not  have  power  to  determine  the  valid- 
ity and  effect  of  such  conveyances  and  re- 
lease, and  direct  the  trustee  to  convey 
one-third  of  the  trust  estate  to  such  child, 
though  all  the  beneficiaries  of  the  trust  con- 
sented thereto.  §§  2812,  2813,  providing 
that  on  the  judicial  settlement  of  the  ac- 
counts of  a  testamentary  trustee  the  issues 
thereupon  must  be  determined  in  the  same 
manner  as  other  issues  are  determined,  are 
not  a  grant  of  power  to  the  surrogate  to 
try  those  issues,  which  can  only  be  tried 
by  the  exercise  of  general  equitable  powers. 
Re  United  States  Trust  Co.,  80  App.  Div. 
77 ;  80  N.  Y.  Supp.  475. 

Where  the  decree  on  an  accounting  by 
executors,  who,  under  the  will,  are  required 
to  invest  and  hold  the  assets  of  an-  estate, 
requiring  them  to  pay  over  to  themselves 
as  trustees  assets  in  their  hands  as  execu- 
tors, directs  distribution  of  the  estate,  in 
the  absence  of  irregularity  or  fraud,  it  is, 
under  §  2743,  conclusive  as  a  judgment  on 
each  party  to  the  special  proceeding  who 
was  duly  cited.  Re  Halsted's  Estate,  41 
Misc.  606;  85  N.  Y.  Supp.  301. 

Claimants  other  than  those  having  legal 
titles  will  not  be  recognized,  but  those 
claiming  interests  adversely  to  such  titles, 
on  grounds  of  equity,  will  be  remitted  to 
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other    tribunals.     Re    Lattan's    Estate,    42 
Misc.  467 ;  87  N.  Y.  Supp.  246. 

A  codicil  to  testator's  will  gave  plaintiff, 
one  of  his  children,  the  income  of  a  fund 
for  life,  while  the  others  were  given  the 
principal  of  their  share;  and  plaintiff  was 
a  party  to  proceedings  for  the  settlement  of 
the  executor's  account  and  for  distribution, 
and  the  decree  directed  that  a  fund  be 
turned  over  to  a  trustee  for  plaintiff. — 
Held,  that  the  decree  was  a  bar  to  a  suit 
by  plaintiff  for  specific  performance  of  a 
contract  between  himself  and  testator, 
whereby  the  latter  agreed  to  make  no  dis- 
tinction between  his  children  in  his  will. 
Phalen  v.  United  States  Trust  Co.  of  New 
York,  100  App.  Div.  264;  91  N.  Y.  Supp. 
537. 

It  is  no  objection  to  the  form  of  a  decree 
that  it  requires  interest  to  be  paid  up  to 
its  date,  nor  that  it  does  not  provide  for 
commissions  to  executors;  these  can  be  al- 
lowed upon  a  final  accounting.  Dubois  v. 
Sands,  43  Barb.  412,  414. 

As  to  the  effect  of  docketing  decree  with 
countv  clerk.  Townsend  v.  Whitney,  75  N. 
Y.  425,  affi'g  15  Hun  93. 

The  provisions  of  §  2743,  relating  to  a 
decree  for  distribution  after  an  accounting 
by  an  administrator,  do  not  apply  to  an 
accounting  by  a  temporary  administrator, 
but  a  temporary  administrator  holds  the 
funds  as  a  custodian  merely,  and,  upon  the 
settlement  of  his  account,  must  pay  any 
balance  in  his  hands  to  the  administrator 
in  chief.  Philp's  Estate.  29  Misc.  263;  61 
N.  Y.  Supp.  241,  Surr.  Ct. 

The  creditors  to  whom  §  2743  provides 
that  the  estate  of  a  decedent  may  be  dis- 
tributed, are  the  creditors  of  the  decedent 
and  not  the  creditors  of  a  legatee.  Matter 
of  Arkenbnrgh,  13  Misc.  744;  35  N.  Y. 
Supp.  251,  Surr.  Ct. 

Under  8  2743,  providing  that  in  proceed- 
ings for  the  distribution  of  an  estate  after 
claims  have  been  settled,  if  any  necessary 
party  has  not  appeared,  a  supplemental  ci- 
tation must  issue  to  him,  the  surety  of  the 
administratrix,  by  filing  a  petition  praying 
that  the  decree  be  opened  and  all  necessary 
parties  be  brought  in,  and  by  the  order 
refusing  to  open  the  decree,  is  not  absolved 
from  liability  to  a  claimant  who  was  not 
a  party,  and  was  not  cited  to  appear  at  the 
hearing  of  the  petition.  Gall's  Estate,  42 
App.  Div.  255;  59  N.  Y.  Supp.  254. 

Powers  of  surrogate.  —  §  2743,  as 
amended  in  1898,  provides  that,  in  case  of 
administration  in  intestacy,  the  decree  must 
direct  immediate  payment  and  distribution 
where  the  administrator  has  voluntarily  pe- 
titioned for  judicial  settlement  of  his  ac- 
counts.— Held,  to  limit  the  distribution  to 
that  of  an  administrator  of  an  intestate 
estate,  and  to  exclude  executors  under  a 
will.  Matter  of  Lawson,  36  Misc.  96;  72 
N.  Y.  Supp.  645,  Surr.  Ct. 

Under  §  2743,  providing  that  where  the 
validity  of  a  claim  is  not  disputed,  or  has 
been  established,  the  decree  of  the  surro- 
gate, on  the  settlement  of  the  account  of 
an  executor,  must  determine  to  whom  it  is 


payable,  etc.,  it  is  only  where  a  claim  is 
not  disputed,  or  has  become  established  so 
as  to  preclude  a  denial  of  its  validity,  that 
the  jurisdiction  of  a  surrogate  to  decree 
its  payment  attaches.  Callahan's  Estate, 
152  N.  Y.  320;  46  N.  E.  486. 

Mere  silence  on  the  part  of  an  executor 
after  the  presentation  of  a  claim  against 
the  decedent's  estate,  accompanied  by  lapse 
of  time,  will  not  preclude  the  executor  from 
thereafter  contesting  its  validity.     lb. 

On  an  accounting,  an  executor's  direct 
denial  of  the  existence  of  a  claim  against 
his  testator's  estate  raises  in  due  time  the 
question  of  the  surrogate's  jurisdiction  to 
decree  its  payment.    lb. 

§  2743,  providing  that  when  the  account 
is  judicially  settled,  and  any  part  of  the 
estate  remains  and  is  ready  to  be  dis- 
tributed, the  decree  must  direct  the  distri- 
bution thereof  to  the  persons  entitled,  is 
mandatory,  and  does  not  authorize  the  sur- 
rogate to  withhold  a  share  from  distribu- 
tion, except  (§  2812)  where  a  controversy 
arises  respecting  the  right  to  a  distribu- 
tive share,  in  which  case  such  share  may 
be  retained  until  the  controversy  is  deter- 
mined. Horn's  Estate,  7  App.  Div.  89;  39 
N.  Y.  Supp.  954. 

In  a  proceeding  under  §§  2729,  2743,  to 
obtain  a  judicial  settlement  of  an  executor's 
account,  and  a  distribution  of  the  funds  to 
the  persons  entitled,  the  surrogate  having 
power,  when  all  parties  interested  are  pres- 
ent, to  determine  the  validity  of  the  pro- 
visions of  the  will,  his  decree,  directing  pay- 
ment of  a  legacy  to  a  religious  society, 
which  is  not  appealed  from,  is  a  bar  to  a 
subsequent  action  by  a  legatee  to  recover 
such  legacy  on  the  theory  that  the  bequest 
was  void.  Brown  v.  Wheeler,  53  App.  Div. 
6;  65  N.  Y.  Supp.  436. 

Under  §§  2743,  2748,  providing  that  on 
judicial  settlement  of  accounts  of  an  admin- 
istrator, if  any  part  of  the  estate  remains, 
and  is  ready  for  distribution,  the  decree  of 
the  court  must  direct  distribution,  and  that 
"the  decree  must  direct  the  ....  admin- 
istrator to  pay  to  the  county  treasurer  a 
.  .  .  .  distributive  share  which  is  not  paid 
to  the  person  entitled  thereto,  at  the  ex- 
piration of  two  years,"  a  surrogate  has  no 
authority  to  order  payment  into  court  until 
the  administrator  nas  held  funds  for  two 
years,  and  made  an  offer  of  distribution  in 
accordance  with  the  directions  of  the  decree. 
Culver's  Estate,  22  Misc.  217;  49  N.  Y. 
Supp.  820,  Surr.  Ct. 

Under  §  2743,  forbidding  the  surrogate 
to  direct  distribution  of  moneys  adjudged 
to  be  in  an  administrator's  hands  until  all 
persons  interested  in  the  estate  have  been 
made  parties,  a  decree  of  distribution  ren- 
dered in  a  proceeding  for  an  accounting,  to 
which  some  of  decedent's  next  of  kin  were 
not  parties,  is  not  conclusive  on  the  ad- 
ministrator's sureties  in  an  action  against 
them  for  default  of  the  administrator  in 
making  the  distribution,  though  such 
omitted  next  of  kin  join  in  the  action 
against  the  sureties.  McMahon  v.  Smith, 
20  Misc.  305;  45  N.  Y.  Supp.  663,  App.  T. 
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On  a  judicial  settlement,  the  surrogate, 
in  order  to  determine  the  rights  of  the  par- 
ties, may  construe  the  will  and  may  deter- 
mine the  validity  of  an  alleged  assignment 
of  a  legacy.  Matter  of  Havens,  8  Misc. 
574;  29  N.  Y.  Supp.  1085,  Surr.  Ct. 

§  2743,  so  far  as  it  relates  to  the  ques- 
tion of  the  surrogated .  jurisdiction  to  de- 
termine disputes  upon  the  judicial  settle- 
ment of  an  executor's  or  administrator's 
account,  does  not  differ  materially  from  2 
R.  S.  95.  §  71,  which  it  supersedes,  the  leg- 
islative intent  in  the  former  being  to  con- 
form the  statute  to  the  decision  in  Tucker 
v.  Tucker  (4  Keyes  136),  concerning  a  dis- 
puted debt.  Du  Bois  v.  Brown,  1  Dem.  317, 
Coffin,  Surr. 

§  2743  is  now  the  sole  source  of  the 
surrogate's  jurisdiction  to  determine  dis- 
putes as  to  third  persons'  demands  in  the 
judicial  settlement  of  the  accounts  of  a 
decedent's  estate,  and  contains  the  neces- 
sary implication  that,  where  the  validity  of 
a  debt,  claim,  or  distributive  share  is  dis- 
puted or  has  not  been  established,  he  has 
no  authority  to  determine  the  respective 
rights  of  the  contending  parties.  Giles  v. 
De  Talleyrand,  1  Dem.  97;  11  Abb.  N.  C. 
57,  Rollins,  Surr.;  Glacius  v.  Fogel,  88  N. 
Y.  434. 

The  power  to  settle  "fill  questions"  means 
only  such  as  are  not  matter  of  dispute. 
Greene  v.  Day,  1  Dem.  45,  Rollins,  Surr. 

It  is  impossible  to  dispute  the  validity  of 
a  distributive  share,  there  being  nothing 
to  dispute  but  the  statute  of  distributions. 
Hence  the  words  "distributive  share"  must 
be  deemed  to  have  been  inadvertently  in- 
serted in  §  2743.    Du  Bois  v.  Brown. 

The  term  "debt,  claim,  or  distributive 
share,"  is  designed  to  comprehend  every 
species  of  claim  or  demand  against  a  dece- 
dent's estate  which  may  be  or  can  be  pre- 
ferred by  any  creditor  or  legatee,  or  next 
of  kin,  or  husband  or  wife  of  decedent,  or 
by  the  assignee  of  any  one  of  such  persons, 
and  a  dispute  about  the  validity  of  any 
such  debt,  claim,  or  distributive  share, 
whose  payment  is  sought  to  be  obtained  or 
secured  at  a  final  accounting,  is  a  dispute 
about  whether  the  right  to  such  debt,  claim, 
or  distributive  share  at  the  time  exists. 
In  re  Brown,  3  Civ.  Proc.  39;  2  McCarty 
274,  Rollins,  Surr. 

By  the  limited  grant  of  authority  con- 
ferred by  this  section,  it  is  intended  that 
whenever  the  executor  or  administrator 
shall  dispute  the  validity  of  a  debt,  claim, 
or  right  to  a  distributive  share,  the  juris- 
diction of  the  surrogate  to  adjudicate  upon 
it  is  straightway  suspended  until  such  debt, 
claim  or  right  shall  have  been  established 
by  the  judgment  of  some  competent  tribu- 
nal, and  of  some  tribunal,  of  course,  other 
than  the  surrogate's  court  itself.     lb. 

Where  a  claim  to  a  share  in  the  estate 
is  interposed,  which  is  contested  by  the  ac- 
counting party  on  the  ground  that  it  has 
been  released  or  assigned,  the  proceedings 
should  not  be  conducted  to  a  decree  as  if 
sueh  claim  had  not  been  filed,  but  the  in- 
quiry into  the  correctness  of  the  accounts 


should  be  postponed  until  an  adjudication  is 
had  in  the  matters  as  to  which  the  surro- 
gate's court  lacks  jurisdiction;  or,  if  the 
inquiry  is  suffered  to  proceed,  every  person 
who  claims  a  share  or  an  interest  in  the 
estate  should  be  allowed  to  take  part  there- 
in, despite  the  fact  that  he  is  alleged  to 
have  assigned  or  released  such  share  or  in- 
terest, provided  that  he  interposes  allega- 
tions of  facts  disputing  the  validity  of  such 
assignment  or  release,  and  that,  but  for 
such  assignment  or  release,  he  would  be  en- 
titled to  Buch  share  or  interest.     lb. 

As  incident  to  his  power  to  determine  con- 
cerning distributive  shares,  a  surrogate  may 
determine  the  validity  of  alleged  gifts  causa 
mortis.  Fowler  v.  Lock  wood,  3  Redf.  465, 
Coffin,  Surr. 

As  incident  to  the  duty  imposed  upon 
surrogates  by  §§  2473,  2481,  2743,  to  settle 
the  accounts  oi*  executors  and  to  decree  dis- 
tribution of  the  estate  remaining  in  their 
hands  "to  the  persons  entitled,  according  to 
their  respective  rights,"  a  surrogate  has 
jurisdiction  to  construe  a  will,  so  far  as  is 
necessary  to  determine  to  whom  legacies 
shall  be  paid.  Matter  of  Verplanck,  91  N. 
Y.  439,  modf'g  27  Hun  609. 

A  surrogate's  court  has  still  jurisdiction, 
upon  the  settlement  of  an  executor's  ac- 
count, to  decide  all  questions  necessary  to 
determine  a  dispute  on  the  part  of  the 
executor,  as  to  the  validity  of  the  claim  of 
one  asserting  a  right  as  legatee  under  the 
will,  and  to  construe  the  will  for  the  pur- 
pose of  making  such  determination.  Tap- 
pen  v.  M.  E.  Church,  3  Dem.  187,  Rollins, 
Surr.;  Fraenznick  v.  Miller,  1  Dem.  136, 
Rollins,   Surr.;   overruled. 

Surrogates  have  power  to  determine  con- 
troversies as  to  the  title  to  or  any  question 
concerning  a  legacy  or  distributive  share. 
Matter  of  Brown,  65  How.  387,  Coffin,  Surr. 

A  surrogate  has  no  jurisdiction  to  try 
a  claim  of  a  creditor  of  a  distributee  to  his 
distributive  share  under  §  2743.  Matter  of 
Redneld,  55  State  Rep.  19. 

The  surrogate's  court  has  jurisdiction  to 
construe  a  codicil  which  cuts  off  legatees  in 
certain  cases  in  order  to  determine  the 
rights  of  the  parties  in  the  distribution  of 
the  estate.  Matter  of  Vandervoort,  62  Hun 
612. 

The  provision  that,  where  the  validity  of 
a  debt,  claim,  or  distributive  share  is  not 
disputed  or  has  been  established,  the  decree 
must  determine  to  whom  it  is  payable,  the 
sum  to  be  paid  by  reason  thereof,  and  all 
other  questions  concerning  the  same,  means 
that  the  surrogate  must  determine  all  ques- 
tions other  than  that  of  the  validity  of  the 
debt,  etc.,  and  to  do  that,  he  must  try  it. 
Estate  of  Orser,  4  Civ.  Proc.  129,  Coffin, 
Surr. 

The  Code  does  not  forbid  surrogates  from 
deciding  a  controversy  in  regard  to  the  title 
to  or  any  other  question  concerning  a  legacy 
or  a  distributive  share,  and  the  practice 
of  hearing  and  determining  such  contro- 
versies, which  has  prevailed  in  surrogates' 
courts  for  more  than  half  a  century,  still 
continues.    lb. 
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The  surrogate  baa  jurisdiction  upon  the 
settlement  of  the  accounts  of  an  executor  to 
fix  and  determine  the  rights  of  all  who 
claim,  as  legatees,  under  the  will  of  the 
testator,  notwithstanding  that  the  validity 
of  some  of  the  legacies  is  attacked.  Estate 
of  York,  6  Civ.  Proc.  245,  Rollins,  Surr. 

This  section  sets  at  rest  a  disputed  ques- 
tion as  to  a  surrogate's  right  to  direct  pay- 
ment to  the  assignee  of  a  legatee.  Tilden 
v.  Dows,  2  Dem.  489,  Rollins,  Surr. 

On  the  settlement  of  the  accounts  of  an 
administratrix  the  surrogate  has  jurisdic- 
tion to  determine  the  validity  of  an  assign- 
ment of  a  distributive  share  of  one  of  the 
next  of  kin,  disputed  on  the  ground  that  it 
had  been  procured  by  false  representations. 
Matter  of  McCabe,  28  Abb.  N.  C.  59;  18 
N.  Y.  Supp.  715,  Coffin,  Surr. 

A  surrogate's  court  has  no  power  to  annul 
or  set  aside  on  the  ground  of  fraud,  a  re- 
lease executed  by  parties  interested  in  an 
estate  to  the  executors  thereof.     Such  relief 


may  and  can  only  be  obtained  from  a  court 
having  equity  powers  and  jurisdiction.  In 
an  action  brought  for  thai  purpose  the  court 
in  the  exercise  of  its  concurrent  jurisdiction 
with  the  surrogate's  court  may  grant  full 
relief  and  decree  an  accounting  by  executors, 
a  settlement  and  distribution  of  the  estate. 
It  seems,  however,  that  equity  will  inter- 
fere with  such  distribution  only  when  com- 
plete relief  cannot  be  had  in  the  surrogate's 
court.  Sanders  v.  Soutter,  12C  N.  Y.  193; 
37  State  Rep.  lf  rev'g  36  State  Rep.  824. 

Under  §§  2537,  2740,  the  surrogate  is 
authorized  to  direct  the  distributive  share 
of  an  infant  for  whom  no  general  guardian 
had  been  appointed  and  which  had  been 
deposited  with  the  county  treasurer  to  be 
paid  over  to  a  general  guardian  subsequent- 
ly appointed,  but  such  guardian  must  pro- 
duce a  copy  of  his  petition  for  appointment 
and  bond.  Matter  of  Moody,  2  Dem.  024, 
Coffin,  Surr. 


§  2744.    When  decree  may  order  delivery  of  specific  property. 

In  either  of  the  following  cases,  the  decree  may  direct  the  delivery  of  an  un- 
sold chattel,  or  the  assignment  of  an  uncollected  demand,  or  any  other  personal 
property,  to  a  party  or  parties  entitled  to  payment  or  distribution,  in  lieu  of  the 
money  value  of  the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  manifest  their  con- 
sent thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  payment  or  dis- 
tribution, would  cause  a  loss  to  the  parties  entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it,  by  an  appraise- 
ment under  oath,  made  by  one  or  more  persons  appointed  by  the  surrogate  for  the 
purpose. 

2  R.  S.  95,  §  72,  as  amended  L.  1878,  c  30. 


Where  a  trust  estate  consisted  of  various 
securities  in  which  the  major  part  was 
invested,  a  distribution  decree,  merely  des- 
ignating the  fractional  shares  of  the  par- 
ties entitled  to  receive  the  property  and 
directing  transfer  of  the  securities  to  them 
in  bulk,  in  the  absence  of  written  consent 
of  all  the  parties  filed  with  the  surrogate, 
or  showing  that  a  sale  would  result  in  loss, 
as  Code  Civ.  Proc.  §  2744,  which  declares 
the  only  cases  in  which  the  transfer  of  an 
uncollected  demand  can  be  directed  by  the 


court,  was  erroneous.     Re  Hunt,   121   App. 
Div.  96;  105  N:  Y.  Supp.  696. 

Where  a  will  empowered  the  executors 
to  sell  personalty  "to  pay  just  debts,  and 
to  sell  and  reinvest  securities  as  may  be 
necessary,"  and  after  the  estate  is  fully  set- 
tled, and  all  specific  legacies  are  paid,  cer- 
tain stocks  remain  in  their  hands,  which 
the  residuary  legatee  prays  be  assigned  to 
him  in  specie,  such  assignment  should  be 
made  as  authorized.  Lane  v.  Albertson,  78 
App.  Div.  607;  79  N.  Y.  Supp.  947. 


§  2745.    Money  retained  to  pay  admitted  debt  not  due. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the  creditor  will 
not  accept  present  payment,  with  a  rebate  of  interest ;  or  where  an  action  is  pending 
between  the  executor  or  administrator,  and  a  person  claiming  to  be  a  creditor  of 
the  decedent;  the  decree  must  direct  that  a  sum,  sufficient  to  satisfy  the  claim,  or 
the  proportion  to  which  it  is  entitled,  together  with  the  probable  amount  of  the  in- 
terest and  costs,  be  retained  in  the  hands  of  the  accounting  party ;  or  be  deposited 
in  a  safe  bank,  or  trust  company,  subject  to  the  surrogate's  order ;  or  be  paid  into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to  the  payment  of  the  claim, 
when  it  is  due,  recovered,  or  settled ;  and  that  so  much  thereof,  as  is  not  needed  for 
that  purpose,  be  afterwards  distributed  according  to  law. 

2  R.  S.  96,  §  74. 

Where  a  lessor,  since  deceased,  covenants  '  ing  on  the  premises  at  the  expiration  of 
to  pay  her  lessee  "for  the  building  remain-  I  the  term,"  it  does  not  make  her  a  debtor  to 
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the  lessee  until  the  term  has  actually  ex- 
pired, and  where  she  dies  before  that  time 
the  court  has  no  authority  on  the  judicial 
settlement  of  the  accounts  of  her  adminis- 
trators to  require  them  to  retain  in  their 
hands  the  probable  amount  of  their  claim. 
Re  Henshaw,  37  Misc.  536;  75  N.  Y.  Supp. 
1047. 

|  2745  gives  the  surrogate  no  power  to 
adjudicate  that  one  against  whom  executors 
hare  obtained  a  judgment,  and  who  has 
paid  the  same,  is  entitled  to  recover  the 
money  so  paid.  Matter  of  Truslow,  37  Misc. 
189;  74  N.  Y.  Supp.  944,  Suit.  Ct. 

Where  a  lessor,  since  deceased,  covenants 
to  pay  her  lessee  "for  the  building  remain- 
ing on  the  premises  at  the  expiration  of 
the  term,"  it  does  not  make  her  a  debtor 
to  the  lessee  until  the  term  has  actually 
expired,  and  where  she  dies  before  that  time 
the  court  has  no  authority  on  the  judicial 
settlement  of  the  accounts  of  her  adminis- 
trators to  require  them  to  retain  in  their 
hands  the  probable  amount  of  their  claim 
under  §  2745.  Matter  of  Henshaw,  37  Misc. 
536;  75  N.  Y.  Supp.  1047,  Surr.  Ct. 

The  court  will  not  direct  assets  to  be  re- 
tained to  await  disputed  claims  not  in  liti- 


gation, but  will  leave  the  executors  to  pro- 
tect themselves  under  the  statute.  Down- 
ing v.  Marshall,  1  Abb.  Ct.  of  App.  Dec. 
525.  See  Hoyt  v.  Bonnett,  50  N.  Y.  538, 
rev'g  58  Barb.  529,  affi'g  1  Tuck.  491. 

Where  the  widow  of  the  intestate  died 
before  distribution,  and  an  insolvent  child 
became  entitled  to  share  in  her  estate,  as 
one  of  her  legatees  and  next  of  kin, — Held, 
that  the  legal  representatives  of  the  intes- 
tate father  could  not  withhold  from  the 
widow's  administrator  any  part  of  her  third 
of  the  personal  property  of  the  intestate, 
in  order  to  apply  it  to  the  debt  due  to  the 
latter  from  the  insolvent  next  of  kin. 
How  land  v.  Heckscher,  3  Sand.  Ch.  519. 

An  administrator  cannot  retain  assets 
necessary  for  the  payment  of  debts,  to  ap- 
ply the  same  on  a  contract  for  the  sale  of 
land  to  the  intestate,  which  has  been  an- 
nulled, in  order  to  enable  the  heirs  to  sue 
for  a  specific  performance  of  the  contract. 
Harmon  v.  Durham,  3  Wend.  367. 

If  the  heir  is  indebted  to  the  estate,  he 
may,  by  mortgage  before  the  sale,  defeat 
the  executor's  right,  on  selling,  to  retain 
for  the  debt.  Close  v.  Van  Husen,  19  Barb. 
505. 


§  2746.     [Am'd,  1886,  1900,  1909,  1911.]     Idem;  share  of  infant. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant,  the  decree  may,  in 
the  discretion  of  the  surrogate's  court,  direct  it,  or  so  much  of  it  as  may  be 
necessary,  to  be  paid  to  his  general  guardian,  to  be  applied  to  his  support  and 
education;  or  when  it  does  not  exceed  fifty  dollars,  the  decree  may  order  it  to  be 
paid  to  his  father  or  to  his  mother  or  to  some  competent  person  with  whom  the 
infant  resides  or  who  has  some  interest  in  his  welfare,  for  the  use  and  benefit  of 
such  infant.  Said  court  may,  in  its  discretion,  by  its  decree,  direct  any  legacy 
or  distributive  share,  or  part  of  a  legacy  or  distributive  share,  not  paid  or  applied 
as  aforesaid,  which  is  payable  to  an  infant,  to  be  paid  to  the  general  guardian 
of  such  infant,  upon  his  executing  and  depositing  with  the  surrogate  in  his  office, 
a  bond  running  to  such  infant,  with  two  or  more  sufficient  sureties  duly  acknowl- 
edged and  approved  by  the  surrogate,  in  double  the  amount  of  such  legacy  or 
distributive  share,  conditioned  that  such  general  guardian  shall  faithfully  apply 
such  legacy  or  distributive  share,  and  render  a  true  and  just  account  of  the 
application  thereof,  in  all  respects,  to  any  court  having  cognizance  thereof,  when 
thereunto  required,  the  sureties  in  which  bond  shall  justify  as  required  in  this 
act,  unless  the  surrogate  shall  determine  that  the  general  bond  given  by  the 
guardian  is  ample  and  of  sufficient  amount  to  cover  such  legacy  or  distributive 
share.  The  said  court  may,  in  its  discretion,  from  time,  to  time,  authorize  or 
direct  such  general  guardian  to  expend  such  part  of  such  legacy  or  distributive 
share,  in  the  support,  maintenance  and  education  of  such  infant  as  it  deems 
necessary.  On  such  infant's  coming  twenty-one  years  of  age,  he  shall  be  en- 
titled to  receive,  and  his  general  guardian  shall  pay  or  deliver  to  him,  under 
the  direction  of  the  surrogate's  court,  the  securities  so  taken,  and  the  interest  or 
other  moneys  that  may  have  been  paid  to  or  received  by  such  general  guardian, 
after  deducting  therefrom  such  amounts  as  have  been  paid  or  expended  in  pur- 
suance of  the  orders  and  decrees  of  said  court,  so  made  as  aforesaid,  and  the 
legal  commissions  of  such  guardian ;  and  the  said  general  guardian  shall  be  liable 
to  account  in  and  under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
6ame;  in  case  of  the  death  of  said  infant,  before  coming  of  age,  the  said  securities 
and  moneys,  after  making  the  deductions  aforesaid,  shall  go  to  his  executors  or 
administrators,  to  be  applied  and  distributed  according  to  law,  and  the  general 
guardian  shall  in  like  manner  be  liable  to  account  to  such   administrator  or 
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executor.  If  there  be  no  general  guardian,  or  if  the  surrogate's  court  do  not 
order  or  decree  the  payment  or  disposition  of  the  legacy  or  distributive  share  in 
some  of  the  ways  above  described,  then  the  legacy  or  distributive  share,  or  part 
of  the  same  not  disposed  of  as  aforesaid,  whether  the  same  consists  of  money  or 
securities,  shall,  by  the  order  or  decree  of  the  surrogate's  court  be  paid  and  deliv- 
ered to  and  deposited  in  said  court,  by  paying  and  delivering  the  same  to  and  de- 
positing it  with  the  county  treasurer  of  the  county,  to  be  held,  managed,  invested, 
collected,  reinvested  and  disposed  of  by  him,  as  prescribed  and  required  by  section 
two  thousand  five  hundred  and  thirty-seven  of  this  act.  The  regulations 
contained  in  the  general  rules  of  practice,  as  specified  in  subdivision  eight  of 
section  four  of  the  State  finance  law,  and  the  provisions  of  title  three  of  chapter 
eight  of  this  act  apply  to  money,  legacies  and  distributive  shares  paid  to  and 
securities  deposited  with  the  county  treasurer,  as  prescribed  in  this  section;  ex- 
cept that  the  surrogate's  court  exercises  with  respect  thereto,  or  with  respect  to  a 
security  in  which  any  of  the  money  has  been  invested,  or  upon  which  it  has  been 
loaned,  the  power  and  authority  conferred  upon  the  supreme  court  by  section 
seven  hundred  and  forty-seven  of  this  act. 

Am'd  L.  1886,  c.  358;  L.  1900,  c.  554;  L.  1909,  c.  65.  See  No.  78  of  Notes  by  Board 
of  Statutory  Consolidation.  Am'd  L.  1911,  c  328.  The  amendment  of  1911  inserted  the 
clause  "or  to  his  mother/1  etc 


Testamentary  trustees  are  entitled  to  pay 
the  income  from  trust  funds  to  the  guard- 
ian of  an  infant  beneficiary  pending  pro- 
ceedings for  settlement  of  their  accounts 
without  requiring  a  bond;  such  income  be- 
ing neither  a  "legacy"  nor  "distributive 
share,"  within  §.  2746.  Re  Williams,  66 
Misc.  417;   123  N.  Y.  Supp.  383. 

A  mother  who  is  the  surviving  parent 
of  her  minor  children  is  not  their  guardian 
within  the  meaning  of  §  2746,  and  is  not 
authorized  to  receive  the  distributive  share 
to  which  tney  are  entitled  on  an  accounting 
of  the  father's  estate.  Re  Schiller's  Estate, 
46  Misc.  373;  94  N.  Y.  Supp.  1063. 

An  ex  parte  order,  obtained  by  a  gen- 
eral guardian,  providing  for  an  allowance 
for  the  support  of  minors  entitled  to  the 
use  of  an  income  under  the  provisions  of  a 
will,  is  not  binding  on  the  executor  on  the 
settlement  of  his  account.  Tucker's  Estate, 
28  Misc.  695 ;  59  N.  Y.  Supp.  1022,  Surr. 
Ct. 

Where  an  executor  is  required  to  apply 
an  income  to  the  use  of  minors  having  a 
general  guardian,  it  is  lawful  for  him  to 
pay  allowances  for  their  support  to  the 
guardian,  although  the  latter  has  given  no 
bond,  since  the  provisions  of  §  2746,  relat- 
ing to  bonds  of  guardians,  do  not  apply  to 
cases  where  an  income  is  to  be  applied  to 
the  use  of  the  infant.     lb. 

§  2746,  authorizing  the  surrogate  to  di- 
rect the  general  guardian  to  expend  such 


portion  of  an  infant's  share  in  an  estate 
as  may  be  necessary,  does  not  apply  to  a 
proceeding  brought  by  a  general  guardian 
against  testamentary  trustees,  and  these 
cannot  be  compelled  to  make  compensation 
for  past  maintenance  of  the  ward.  Scher- 
rer's  Estate,  24  Misc.  351;  53  N.  Y.  Supp. 
714,  Surr.  Ct. 

A  general  guardian,  who  has  given  bond 
as  required  by  §  2830,  conditioned  that  he 
will  account  for  "all  money  and  other  prop- 
erty received  by  him,"  must  nevertheless, 
before  receiving  a  legacy  or  distributive 
share  of  an  estate  coming  to  the  minor, 
execute  a  new  bond  under  §  2746,  providing 
for  payment  of  any  legacy  or  distributive 
share  of  an  infant  to  his  guardian  upon 
his  executing  a  bond  conditioned  to  apply 
such  legacy  or  distributive  share  and  ren- 
der a  just  account  thereof.  Matter  of  Mills, 
29  Misc.  272;  61  N.  Y.  Supp.  243,  Surr.  Ct 

An  administrator  has  no  right  to  pay  a 
distributive  share  to  the  general  guardian 
of  the  infant,  unless  directed  by  the  sur- 
rogate's court.  Lowman  v.  Elmira  G.  & 
N.  R.  Co.,  85  Hun  188;  32  N.  Y.  Supp. 
579. 

Where  a  distributive  share  is  payable  to 
an  infant,  the  guardian,  though  he  has 
given  security  on  his  appointment,  must 
give  a  bond  under  §  2746  before  he  can  ob- 
tain possession  of  such  share.  Estate  of 
Flagg,  10  State  Rep.  694,  Rollins,  Surr. 


§  2747.  Legacy  to  unknown  person  paid  to  State.  How  obtained  by 
claimant. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is  unknown,  the 
decree  must  direct  the  executor  or  administrator  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or  persons  who  may  there- 
after appear  to  be  entitled  thereto.  The  surrogate,  or  the  supreme  court,  upon 
the  petition  of  a  person  claiming  to  be  so  entitled,  and  upon  at  least  fourteen 
days'  notice  to  the  attorney-general,  accompanied  with  a  copy  of  the  petition,  may 
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l>y  a  reference,  or  by  directing  the  trial  of  an  issue  by  a  jury,  or  otherwise,  ascer- 
tain the  rights  of  the  persons  interested,  and  grant  an  order  directing  the  payment 
of  any  money,  which  appears  to  be  due  to  the  claimant,  but  without  interest,  and 
deducting  all  expenses  incurred  by  the  State  with  respect  to  the  decedent's  estate. 
The  comptroller,  upon  the  production  of  a  certified  copy  of  the  order,  must  draw 
his  warrant  upon  the  treasury,  for  the  amount  therein  directed  to  be  paid ;  which 
must  be  paid  by  the  State  treasurer,  to  the  person  entitled  thereto. 
In  place  of  2  R.  8.  98,  §  81 ;  as  amended,  L.  1877,  c  456. 


§  2747  does  not  require  notice  to  the  at- 
torney-general of  a  reference  in  the  surro- 
gate's court  to  take  proof  of  the  rights  of 
the  claimants,  by  which  reference  was  de- 
termined that  part  of  the  next  of  kin  of 
decedent  were  unknown  and  unascertain- 
able,  pursuant  to  which  the  money  was 
deposited  in  the  State  treasury.  Re  Daven- 
port 142  App.  Div.  41;  126  N.  Y.  Supp. 
603. 

Where  there  is  no  evidence  of  the  exist- 
ence at  the  time  of  the  death  of  a  testatrix 
of  the  person  to  whom  the  bequest  was 
made,  her  share  will  be  paid  into  the  treas- 
ury of  the  State,  as  provided  by  §  2747. 
Re  Beaver's  Estate,  62  Misc.  155;  116  N. 
Y.  Supp.  424. 

The  surrogate's  court,  within  such  sec- 
tion, should  be  construed  as  relating  only 
to  the  surrogate's  court  having  jurisdiction 
of  the  settlement  of  the  estate.    Kinneally 

§  2748.    Unclaimed  legacy  to  be  paid  to  county  treasurer. 

The  decree  must  also  direct  the  executor  or  administrator  to  pay  to  the  county 
treasurer,  a  legacy  or  distributive  share,  which  is  not  paid  to  the  person  entitled 
thereto,  at  the  expiration  of  two  years  from  the  time  when  the  decree  is  made, 
or  when  the  legacy  or  distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by  him  only  by  the 
special  direction  of  the  surrogate;  or  pursuant  to  the  judgment  of  a  court  of 
competent  jurisdiction. 

See  note  to  the  last  preceding  section. 


v.  People,  98  App.  Div.  192;  90  N.  Y.  Supp. 
587. 

Where  a  person  entitled  to  a  legacy  or 
distributive  share  of  a  decedent's  estate  is 
unknown,  and  the  money  has  been  paid  into 
the  State  treasury  pursuant  to  §  2747,  it  is 
not  money  of  the  State,  or  belonging  to  any 
of  its  funds,  or  funds  under  its  manage- 
ment, within  the  meaning  of  the  provision 
of  the  State  constitution  (art.  7,  §  8), 
which  prohibits  the  paying  out  of  such  mon- 
eys "except  in  pursuance  of  an  appropria- 
tion by  law,"  and  upon  compliance  with  the 
requirements  of  the  Code  and  production  of 
a  certified  copy  of  order  directing  payment 
of  the  legacy  or  distributive  share  to  a 
claimant,  it  is  the  duty  of  the  comptroller 
to  draw  his  warrant  therefor  without  such 
an  appropriation.  People  ex  rel.  v.  Chapin, 
101  N.  Y.  682. 


The  direction — which,  it  is  provided  by 
§  2748,  must  be  inserted  in  a  decree  for 
the  distribution  of  a  decedent's  assets — to 
the  executor  or  administrator  to  pay  to  the 
county  treasurer  a  legacy  or  share  which 
is  not  paid  to  the  person  entitled  thereto, 
within  a  time  specified,  is  generally  of  no 
practical  importance,  and  may  in  most 
cases  with  propriety  be  omitted.  Koch  v. 
Woehr,  15  Abb.  N.  C.  139n;  3  Dem.  282, 
Rollins,  Suit. 

Testator,  by  his  will,  gave  the  residue 
to  "my  (his)  brothers  and  sisters  now  liv- 
ing, and  the  descendants  of  any  deceased 
brothers  and  sisters."  Upon  the  judicial 
settlement  of  the  executor's  account,  it  ap- 
peared that  decedent  once  had  a  sister,  A., 
of  whom  nothing  further  was  known. — 
Held,  that  the  share  of  A.,  if  living,  or  of 
her  descendants,  if  any,  could  not  properly 
be   left  in  the  executor's  hands,  subject  to 


a  direction,  in  the  decree  to  pay  the  same 
to  the  county  treasurer,  at  the  expiration 
of  two  years,  in  the  contingency  specified 
in  §  2748,  but  that  a  reference  must  be  had 
to  determine  who  was  the  person  entitled 
thereto.  Webster  v.  Grav,  7  N.  Y.  Supp. 
266. 

Where  it  appeared,  on  an  accounting, 
that  there  was  in  existence  no  legal  rep- 
resentative of  a  deceased  person  whose  es- 
tate was  entitled  to  a  distributive  share,  to 
whom  the  share  can  be  decreed  to  be  paid, 
there  can  be  no  direction  made  for  its  pay- 
ment to  the  county  treasurer.  Nor  is  the 
distributee  in  such  case  "unknown,"  with- 
in §  2747.  In  such  case  the  administrator 
must  hold  the  share  until  some  one  entitled 
to  receive  it  shall  appear,  when  it  will  be 
the  subject  of  further  accounting.  In  re 
Lane's  Estate,  20  N.  Y.  Supp.  78 ;  2  Connol. 
266,  Coffin,  Surr. 
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TITLE  V. 

Disposition  of  the  decedent's  real  property,  for  the  payment  of  debts  and  funeral 

expenses.    Distribution  of  the  proceeds. 


2749.  What  property  subject  to  this  title. 

2750.  Petition,  when  and  by  whom   pre- 

sented. 

2751.  Creditor's  time  to  apply   extended 

in  certain  cases. 

2752.  Contents  of  petition. 

2753.  Proceedings     where     some     of    the 

facts  are  unknown. 

2754.  Citation  thereupon. 

2755.  Hearing. 

2756.  What  proof  necessary  for  decree. 

2757.  Decree  to  mortgage,   lease  or  sell. 

2758.  Duty  of  executor  or  administrator 

to  execute  decree,  etc. 

2759.  Proceedings  upon   failure. 

2760.  Execution  of  decree  not  affected  by 

death. 

2761.  Effect  of  decree,  manner  of  execu- 

tion. 

2762.  When  title  is  in  controversy. 

2763.  Purchaser's    title    not    affected    by 

irregularities. 

2764.  Allowance  on  bid. 

2765.  Sale  refused  if  bond  given. 

2766.  Bond  to  be  given  by  executor  or 

administrator. 

2767.  If  he  refuses,  freeholder  to  be  ap- 

pointed to  execute  decree. 

2768.  Order  directing  execution  of  decree. 

2769.  Order,  as  to  distinct  parcels  after 

appeal. 

2770.  Id.;  not  affected  by  death,  etc. 

2771.  What  credit  allowed  on  sale. 

2772.  Mode  of  sale;   notice  thereof. 

2773.  Distinct    parcels    to    be    sold    sep- 

arately. 

2774.  Who  not  to  purchase. 

2775.  Order  to  vacate  sale.    Resale. 

2776.  Order  to  confirm  sale.    Conveyance 

thereupon. 

2777.  When  conveyance  not  to  affect  pur- 


chaser  or    mortgagee   from    heir, 
etc. 

2778.  Effect  of  conveyance  in  other  canes. 

2779.  Contract  for  lands;  how  sold. 

2780.  Id.;  purchaser's  bond  for  payment 

thereupon. 

2781.  Id.;  when  interest  in  part  of  land 

may  be  sold. 

2782.  Id.;   effect  of  conveyance  of   dece- 

dent's interest. 

2783.  Id.;  effect  of  conveyance  of  part. 

2784.  Purchaser's    title    not    affected    by 

certain  irregularities,  etc 

2785.  Id.;     presumption     where     records 

have  been  removed. 

2786.  Proceeds  to  be  paid  into  court;   ef- 

fect thereof. 

2787.  Notice  of  distribution  of  proceeds. 

2788.  Hearing;  proofs  of  further  debts  or 

liens. 

2789.  When  sale  of  unsold  property  may 

be  directed. 

2790.  Proof  of  claims  to  surplus  money. 

2791.  Decree  for  distribution. 

2792.  Id.;  county  treasurer  to  distribute. 

2793.  Distribution;   how  made. 

2794.  Dower    in    lands    under    contract; 

how  computed. 

2795.  Fund  set  apart  for  dower;  how  in- 

vested, etc. 

2796.  Id.;  share  belonging  to  infant,  etc 

2797.  Effect,  upon  proceedings  under  this 

title,  of  an  action  to  foreclose,  etc 

2798.  Surplus  money  on  foreclosure   and 

other   sales;    when    paid   to    sur- 
rogate. 

2799.  Id.;   how  distributed. 

2800.  Securities    and    leases;    surrogate's 

duty  respecting  the  same. 

2801.  Restitution  for  assets  subsequently 

discovered. 


§  2749.     [Am'd,  1894.]     What  property  subject  to  this  title. 

Real  property,  of  which  a  decedent  died  seized,  and  the  interest  of  a  decedent 
in  real  property,  held  by  him  under  a  contract  for  the  purchase  thereof,  made 
either  with  him,  or  with  a  person  from  whom  he  derived  his  interest,  may  be  dis- 
posed of,  for  the  payment  of  his  debts  and  funeral  expenses,  or  for  the  payment  of 
judgment  liens  existing  thereon  at  his  death,  as  prescribed  in  this  title;  except 
where  it  is  devised,  expressly  charged  with  the  payment  of  debts  or  funeral  ex- 
penses, or  is  exempted  from  levy  and  sale  by  virtue  of  an  execution,  as  prescribed 
in  title  second  of  chapter  thirteen  of  this  act  The  expression  "funeral  expenses," 
as  used  in  this  title,  includes  a  reasonable  charge  for  a  suitable  headstone. 

2  R.  S.  Ill,  103,  §§  66,  20;  L.  1837,  c.  460,  §  40,  as  amended,  L.  1874,  c.  267;  and 
Id.  §  42.     Am'd  L.  1894,  c.  736. 


Construction  and  application  of  sec- 
tion.— An  application  to  sell  real  estate  to 
pay  judgment  liens  may  be  filed  within 
three  years  after  letters  of  administration 
granted,  though  the  letters  were  not  issued 
until  16  years  after  decedent's  death.  Re 
Eyeliner's  Estate,  66  Misc.  86;  120  N.  Y. 
Supp.  1110. 


Where  real  estate  was  purchased  by  a 
pensioner  with  his  pension  money  it  is  liable 
after  his  death  to  sale  for  debts.  Smith  v. 
Blood,  106  App.  Div.  317;  94  N.  Y.  Supp. 
667. 

The  right  of  creditors  of  a  mortgagor, 
dying  without  sufficient  personal  assets  to 
pay  his  debts,  to  have  the  real  property 


$2749 
c.  18,  t.  5 


sukb.  or.;  sale,  etc.,  of  decjbdVb  e'l  pbop'y. 


4411 


sold  for  that  purpose  within  three  years 
after  administration,  as  authorized,  is  a 
mere  statutory  power,  and  not  a  lien  on 
the  land;  the  heirs,  to  whom  the  title 
passes  on  the  death  of  the  mortgagor,  being 
entitled  to  convey  the  property  within  the 
three  years  to  a  bona  fide  purchaser,  who, 
if  he  takes  without  notice  of  a  deficiency  of 
assets  to  pay  the  debts,  acquires  title  free 
from  the  creditor's  right  of  sale,  as  provided 
by  §  1853.  Heidgerd  v.  Cunningham,  135 
App.  Div.  414;  119  N.  Y.  Supp.  921. 

General  rules  and  principles. — The  pro- 
ceeding to  sell  a  decedent's  real  property 
to  pay  his  debts  rests  wholly  upon  statute 
and  may  not  be  maintained  where  the  dece- 
dent left  a  will  including  a  valid  discre- 
tionary power  of  sale  to  his  executors, 
which,  before  the  commencement  of  the  spe- 
cial proceeding,  was  exercised  by  said  ex- 
ecutors and  a  sale  actually  made  thereun- 
der. Personeni  v.  Goodale,  199  N.  Y.  323; 
92  N.  E.  754. 

Where  the  facts  appear  in  the  petition 
on  which  the  proceeding  to  sell  for  debts  is 
based,  and  a  sale  is  directed  therein,  an 
action  may  be  maintained  by  a  bona  fide 
holder  of  the  real  property  attacking  such 
sale  and  for  the  determination  of  a  claim 
adverse  to  that  of  plaintiff  under  §§  1638- 
1650.     lb. 

In  proceedings  for  the  sale  of  lands  to 
pay  debts  the  surrogate  has  jurisdiction  to 
determine  the  validity  of  all  claims  against 
the  estate.  Matter  of  Rider,  68  Misc.  270; 
124  N.  Y.  Supp.  1001. 

The  rejection  of  a  claim  against  an  estate 
for  services  rendered  by  a  minor  does  not 
set  in  motion  the  short  statute  of  limita- 
tions prescribed  by  §  1822.  Matter  of 
Brooks,  65  Misc.  439;  121  N.  Y.  Supp. 
1092. 

A  clause  in  a  will  "I  give  all  my  prop- 
erty to  my  executors  or  those  who  act  as 
executors,  their  survivors  or  survivor,  to 
use  and  dispose  of  the  same  as  though  I 
died  intestate.  I  authorize  and  empower 
such  executors  who  act  to  sell  and  convey 
any  real  estate  of  which  I  die  seized,"  is 
not  imperative  but  a  discretionary  power 
created  for  the  purpose  of  a  division  of 
the  estate;  does  not  afford  to  the  creditors 
of  the  testator  a  remedy  equivalent  to  that 
afforded  by  the  statute  empowering  them 
to  maintain  a  proceeding  for  the  sale  of 
a  decedent's  real  estate  for  the  payment  of 
his  debts,  and  will  not  preclude  such  cred- 
itors from  resorting  to  the  statutory  rem- 
edy, and  there  being  creditors  with  dues 
in  excess  of  the  personalty,  a  purchaser  will 
not  be  compelled  to  accept  title  tendered 
by  executor's  deed  under  the  power.  Par- 
ker v.  Beer,  66  App.  Div.  598;  72  N.  Y. 
Supp.  955. 

A  decree  for  the  sale  of  a  decedent's  real 
estate  for  the  payment  of  his  debts  can 
be  made,  notwithstanding  the  property  was 
effectually  devised  expressly  charged  with 
the  payment  of  debts  and  funeral  expenses, 
or  is  subject  to  a  valid  power  of  sale  for 
the  payment  thereof,  if  it  is  not  practicable 
to  enforce   the   charge  or   to  execute  the 


power,  and  the  creditors  have  accepted  their 
respective  pro  rata  shares  in  the  net  pro- 
ceeds of  the  sale,  and  effectually  released 
their  claims.  Matter  of  Wood,  70  App. 
Div.  321;  75  N.  Y.  Supp.  272. 

In  a  proceeding  for  the  sale  of  a  dece- 
dent's real  estate  to  pay  a  debt,  it  appeared 
that  the  decedent  in  his  lifetime  received 
from  the  testator  of  the  petitioners  a  sum 
of  money  for  the  purpose  of  paying  off  a 
mortgage  on  the  testator's  real  estate,  but 
retained  the  money  and  continued  to  pay 
the  interest  on  the  mortgage  without  the 
knowledge  of  the  testator,  and  that  after 
the  death  of  both  the  mortgage  was  fore- 
closed.— Held,  that  the  petitioners  could 
maintain  the  proceeding  for  the  payment  of 
the  debt  so  created  as  due  from  the  dece- 
dent to  their  testator,  without  a  demand 
for  its  payment  before  instituting  the  pro- 
ceeding. Matter  of  Lowerre,  48  Misc.  317: 
96  N.  Y.  Supp.  764;  35  Civ.  Proc,  259. 

Held,  that  the  decedent  became  the 'at- 
torney for  the  petitioners'  testator  and  his 
payments  of  interest  kept  the  statute  of 
limitations  from  running  upon  the  mort- 
gage debt,  and  consequently  upon  the  claim 
against  him  as  attorney  for  converting  the 
money,  and  constituted  an  acknowledgment 
of  the  debt.    lb. 

An  application  for  the  sale  of  decedent's 
rieal  estate  for  the  payment  of  debts — De- 
nied in  a  case  where  the  existence  and 
validity  of  the  claims  were  not  established. 
Matter  of  Neufeld,  50  Misc.  216. 

Jurisdiction  to  sell  a  decedent's  real  es- 
tate to  pay  debts  is  acquired  by  the  surro- 
gate's court  only  on  strict  compliance  with 
the  statute  and  therefore  is  not  conferred  by 
a  petition  which  instead  of  alleging  the 
facts  necessary  to  show  the  existence  of  a 
debt  merely  alleges  the  conclusion  that  the 
petitioner  is  a  creditor  of  the  decedent  for 
a  certain  amount  with  interest.  Matter  of 
Pine,  133  App.  Div.  431;  117  N.  Y.  Supp. 
763. 

When  the  validity  or  amount  of  a  claim 
is  disputed  the  surrogate  must  determine 
it.     lb. 

In  proceedings  for  the  sale  of  a  decedent's 
real  estate  for  the  payment  of  debts,  it  ap- 
peared that  he  was  insolvent,  and  devised 
mill  property  with  appliances  and  ma- 
chinery, the  devisee  to  pay  all  debts  and 
obligations  of  the  mill  company  under  the 
name  of  which  the  business  was  conducted, 
the  devisee  added  to  the  mill  and  machinery 
and  replaced  a  portion  of  the  appliances, 
all  of  which  were  installed,  with  the  inten- 
tion that  they  should  become  a  permanent 
part  of  the  mill,  and  pending  the  proceed- 
ings the  devisee,  who  was  a  party  thereto, 
made  a  mortgage  covering  the  mill  and  ap- 
pliances to  a  bank  to  secure  an  antecedent 
debt  of  the  mill  company,  and  during  the 
running  of  the  notice  of  sale  in  the  proceed- 
ings the  bank  took  possession  of  the  mill 
and  appliances  under  its  mortgage,  which 
had  been  recorded  and  filed  as  a  chattel 
mortgage,  and  advertised  a  sale  thereunder. 
— Held,  that  the  bank  was  bound  by  the 
decree  for  a  sale  in  the  proceedings,  that  the 
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unsecured  debts  represented  therein  had 
precedence  over  the  mortgage,  and  that 
neither  the  devisee  nor  the  bank  could  suc- 
cessfully assert  a  claim  to  the  machinery 
and  appliances.  Richmond  v.  Freemans 
Nat  Bk.,  86  App.  Div.  152;  86  N.  Y.  Supp. 
632. 

In  a  proceeding  brought  by  a  creditor  to 
procure  the  sale  of  a  decedent's  real  estate 
to  pay  debts,  the  surrogate  may  permit 
other  creditors  to  intervene  for  the  pur- 
pose of  proving  their  own  debts  and  of  con- 
testing the  claims  of  others;  but  they  can- 
not be  allowed  to  contest  the  necessity  of 
the  proceeding  or  defend  against  it  Mat- 
ter of  Campbell,  66  App.  Div.  478;  73  N. 
Y.  Supp.  290. 

A  proceeding  to  sell  the  real  property  of 
a  decedent  for  the  payment  of  debts  can- 
not be  maintained  where  the  claims  upon 
which  it  is  based  are  not  valid  debts  against 
the  estate,  and  a  recovery  of  judgment 
thereon  against  the  executor  is  not  con- 
clusive evidence  of  their  validity.  Matter 
of  Catlin,  57  Misc.  260;  100  N.  Y.  Supp. 
542. 

Where  it  is  shown  that  after  excluding 
two  of  the  claims  which  are  not  valid  debts 
the  personal  property  is  more  than  sufficient 
to  pay  the  debts,  the  proceeding  should  be 
dismissed.     lb. 

A  State  hospital  may  as  a  creditor  insti- 
tute proceedings  for  the  sale  of  real  prop- 
erty of  a  decedent  for  the  payment  of  his 
debts.  Matter  of  Buffalo  State  Hospital, 
47  Misc.  33;  95  N.  Y.  Supp.  209. 

The  exemption  from  execution  of  prop- 
erty purchased  with  pension  moneys  does 
not  run  with  the  property  but  is  personal 
to  the  pensioner,  and  his  real  estate  is  sub- 
ject to  sale  for  the  payment  of  his  debts 
after  his  death,  though  he  leaves  a  widow 
and  infant  children.  Smith  v.  Blood,  106 
App.  Div.  317;  94  N.  Y.  Supp.  667. 

In  proceedings  for  the  sale  of  the  real 
estate  of  a  decedent  for  payment  of  debts, 
the  surrogate  has  power  to  direct  a  refer- 
ence to  take  and  report  the  evidence  upon 
the  facts  with  his  opinion  thereon,  and 
such  referee  has  the  same  power  to  pass 
upon  questions  of  the  admissibility  or  ex- 
clusion of  evidence  as  a  referee  appointed 
by  the  supreme  court  to  try  an  issue  of  fact 
in  an  action.  Matter  of  Walker,  43  Misc. 
475;   89  N.  Y.  Supp.  459. 

Upon  the  sale  of  the  real  estate  to  pay 
a  debt  of  the  decedent,  established  upon  a 
stntutory  reference,  only  the  face  of  the 
debt  can  be  paid  from  the  fund  realized, 
and  not  the  referee's  fees  and  disburse- 
ments, though  there  is  no  personalty  from 
which  they  can  be  paid.  Matter  of  Sum- 
mers, 37  MiBc.  575;  76  N.  Y.  Supp.  1060. 

In  a  proceeding  to  sell  lands  of  a  dece- 
dent for  the  payment  of  debts  the  ques- 
tions whether  one '  parcel  rather  than  an- 
other should  be  sold,  and  whether  a  sale  or 
mortgage  should  be  made,  are  in  the  dis- 
cretion of  the  court.  Matter  of  Lamoree, 
140  App.  Div.  660;   126  N.  Y.  Supp.  1006. 

Where  proceedings  were  taken  in  the 
supreme  court  under  special  statute  to  mort- 


gage for  the  relief  from  existing  charges 
and  incumbrances  property  devised  to  life 
tenants  and  remaindermen,  and  part  of  the 
proceeds  was  paid  to  the  guardian  of  an 
infant  who  duly  accounted,  the  surrogate's 
court  has  no  jurisdiction  to  review  the  pro- 
ceedings. Matter  of  Jenkins,  132  App.  Div. 
339;   117  N.  Y.  Supp,  74. 

An  insolvent  debtor,  cannot,  by  devising 
real  property  charged  with  the  payment  of 
a  specified  debt,  deprive  general  creditors 
of  their  right  to  have  it  sold  and  distrib- 
uted among  them  after  the  personal  estate 
has  been  exhausted.  Matter  of  Richmond; 
168  N.  Y.  385;  61  N.  £.  647. 

Where  a  plaintiff  dies  pending  suit,  and 
the  action  is  continued  in  the  name  of  his 
personal  representative,  a  judgment  ren- 
dered against  the  latter  for  costs  is  not  a 
"debt"  of  decedent,  within  §  2749,  though 
§  3246  makes  such  a  judgment  chargeable 
upon,  and  payable  out  of,  the  "estate." 
Matter  of  Foley,  39  App.  Div.  248;  57  N. 
Y.  Supp.  131. 

Under  §§  2749-2801,  the  right  to  object 
and  answer  the  petition  of  a  creditor  to 
procure  the  sale  of  the  property  of  a  dece- 
dent to  pay  debts  is  given  only  to  the  hus- 
band, wife,  heirs,  devisees,  and  persons 
claiming  under  them,  and  a  creditor  should 
not  be  allowed  to  answer.  Campbell's  Es- 
tate, 66  App.  Div.  478;  73  N.  Y.  Supp.  290. 

A  petition  for  the  sale  of  a  decedent's 
property  to  pay  his  debts,  which  sets  out  all 
the  facts  showing  the  indebtedness  to  the 
petitioner,  is  insufficient  to  confer  jurisdic- 
tion on  the  surrogate,  although  it  does  not 
show  a  mortgage  against  the  property,  and 
does  not  name  the  mortgagees  as  parties. 
Matter  of  lbert,  48  App.  Div.  510;  62  N. 
Y.  Supp.  1051. 

Recourse  must  first  be  had  to  land  not 
specifically  devised.  Tehan  v.  Tehan,  83 
Hun  368;  31  N.  Y.  Supp.  961. 

When  an  executor  had  only  a  life  inter- 
est in  property  and  a  sale  for  the  payment 
of  debts  would  be  a  convenient  form  of  dis- 
posing of  the  same  outside  of  the  directions 
of  the  testatrix,  and  the  claim  against  the 
estate  was  made  by  the  daughter-in-law  of 
the  executor  for  services  rendered  to  the 
testatrix  while  a  member  of  her  family, — 
Held,  that  the  claim  should  be  rejected, 
notwithstanding  its  allowance  by  the  exec- 
utor, and  the  petition  for  sale  dismissed. 
Matter  of  Pfohl,  20  Misc.  627;  46  N.  Y. 
Supp.   1086,  Suit.  Ct. 

In  a  proceeding  to  sell  real  estate  for 
debts,  the  widow  being  entitled  practically 
to  the  entire  income  during  her  life, — Held, 
that  the  right  of  legatees  could  not  be  de- 
termined, they  not  becoming  due  until  her 
death,  and  no  allowances  or  claims  of  coun- 
sel except  taxable  costs  and  disbursements 
should  be  allowed.  Matter  of  Grobrian,  35 
Misc.  257;  71  N.  Y.  Supp.  842,  Surr.  Ct. 

Proceedings  for  the  sale  of  real  property 
for  the  payment  of  debts  are  not  deemed  an 
action.  Skidmore  v.  Romaine,  2  Bradf .  122, 
Bradford,   Surr. 

The  right  of  a  creditor  to  resort  to  the 
real  estate  of  his  deceased  debtor  for  the 
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payment  of  his  claim,  having  been  conferred 
by  statute,  must  be  asserted  and  proved  in 
the  manner  prescribed  by  the  statute. 
Hogan  v.  Kavanaugh,   138  N.  Y.  417. 

No  general  power  exists  independent  of 
statute  to  direct  the  sale  of  real  estate  to 
pay  a  decedent's  debts  or  to  direct  the  pro- 
ceeds of  a  sale  made  for  other  purposes  to 
be  applied  thereto.  Creditors  of  a  deceased 
person  must  pursue  strictly  the  statutory 
proceedings  whenever  resort  must  be  had  to 
the  real  estate  for  the  payment  of  debts. 
Long  v.  Long,  60  State  Rep.  311;  142  N. 
Y.  545,  rev'g  59  State  Rep.  546. 

The  title  to  real  estate,  upon  the  death  of 
the  owner,  vests  immediately  in  his  heirs 
and  devisees;  it  can  be  taken  for  the  pay- 
ment of  his  debts  only  by  virtue  of  the  stat- 
ute, and  the  statutory  provisions  must  be 
strictly  pursued.  Kings  land  v.  Murray,  133 
N.  Y.  170;  44  State  Rep.  515,  affi'g  60 
Hun  116;  38  State  Rep.  590;  Cooke  v.  De 
Graw,  14  State  Rep.  727,  N.  Y.  Supr. 

For  a  history  of  these  proceedings,  see 
Ferguson  v.  Broome,  1  Bradf.  10,  Bradford, 
Suit. 

They  are  not  strictly  proceedings  in  rem 
within  the  rule  making  such  proceedings 
conclusive  on  all  the  world.  Schneider  v. 
McFarland,  2  N.  Y.  459,  affi'g  4  Barb.  139. 

The  facts  specified  as  constituting  the 
cases  in  which  the  application  may  be 
made,  have  been  considered  jurisdictional, 
and  their  existence  essential  to  the  validity 
of  the  sale.  Ackley  v.  Dygert,  33  Barb. 
176. 

It  was  Held,  under  the  laws  of  1786 — au- 
thorizing a  sale  of  decedent's  real  estate 
for  payment  of  debts — only  legal  estates 
could  be  sold.  An  equitable  interest  was 
not  included.  Livingston  v.  Livingston,  3 
Johns.  Ch.  148. 

Upon  a  deficiency  of  personal  assets  the 
heirs  are  liable  for  their  intestate's  debts 
to  the  extent  of  the  land  descended  to  them. 
This  liability  may  be  enforced  by  an  action, 
and  the  proceeding  in  the  surrogate's  court 
to  sell  such  lands  is  a  concurrent  remedy 
to  substantially  effect  the  same  object. 
Mead  v.  Jenkins,  27  Hun  570,  rev'g  4  Redf. 
371,  and  affi'd  95  N.  Y.  31. 

If  the  personal  property  belonging  to  a 
testator  is  insufficient  to  pay  his  debts  the 
only  remedy  of  a  judgment-creditor  is  by  a 
proceeding  against  the  real  estate  under  the 
statute.  Patterson  v.  McCunn,  17  Week. 
Dig.  186. 

The  liability  to  be  sold  under  a  surro- 
gate's order  attaches  to  lands,  not  only  in 
the  hands  of  the  heirs  or  devisees,  but  in 
the  hands  of  any  subsequent  purchaser.  It 
is  a  kind  of  statutory  lien  running  with 
the  land  for  three  years.  Hyde  v.  Tanner, 
1  Barb.  75,  Barculo,  J.;  Jewett  v.  Keen- 
holts,  16  Id.  193;  Eddy  v.  Traver,  6  Paige 
521. 

The  portion  of  lands  assigned  to  the 
widow  for  dower  may  be  sold  subject  to 
her  life  estate  therein  as  such.  Maples  v. 
Howe,  3  Barb.  Ch.  611;  see  §§  2779,  2793. 

The  purchaser's  title  under  an  unwritten 
contract  for  purchase  of  land,  which   con- 


tract has  been  taken  out  of  the  statute  of 
frauds  by  his  part  performance,  is  subject 
to  sale  for  payment  of  his  debts.  Rich- 
mond v.  Foote,  3  Lans.  244. 

A  purchaser  of  land,  in  possession  under 
an  executory  contract,  died  leaving  his  heir 
in  possession.  After  the  purchase-money 
fell  due  and  was  unpaid,  the  vendor  re- 
scinded the  contract,  and  recovered  in  eject- 
ment against  the  heir,  and  then  conveyed 
the  premises  to  the  heir. — Held,  that  the 
heir  acquired  complete  title,  and  that  the 
land  could  not  be  reached  by  proceedings 
under  the  act.  Goodwin  v.  Nefin,  2  Abb. 
Ct.  of  App.  Dec.  258;  35  How.  402. 

Even  if  the  heir  obtained  the  conveyance 
by  fulfilling  the  contract  of  the  decedent, 
the  land  cannot  be  reached  without  an  of- 
fer on  the  part  of  the  administrator  or  the 
purchaser,  to  perform,  and  a  tender  of  the 
amount  due.    lb. 

A  sale  of  real  estate  in  partition  by  the 
heirs,  by  an  order  of  the  court,  does  not 
divest  the  surrogate  of  his  power  to  decree 
sale  under  this  statute.  Hall  v.  Partridge, 
10  How.  188,  Mitchell,  J. 

An  administrator  who  applies  for  an  or- 
der to  sell  real  estate  under  this  statute, 
will  be  perpetually  enjoined,  when  it  ap- 
pears that  a  decree  for  foreclosure  and  sale 
of  the  same  premises  has  been  had  and  is 
in  force.  Breevort  v.  M'Jimsey,  1  Edw. 
551 ;  see  §  2797. 

Where  it  appears  that  the  property  has 
been  already  sold,  pursuant  to  a  judgment 
of  the  supreme  court,  foreclosing  a  mort- 
gage thereon,  made  by  decedent  in  his  life- 
time, the  invalidity  whereof  is  asserted  by 
the  petitioner,  though  the  surrogate's  court 
is  concluded  by  the  judgment  in  question, 
the  proceedings  should  not  be  dismissed, 
but  be  kept  alive  until  a  reasonable  oppor- 
tunity has  been  afforded  petitioner  for  at- 
tacking, in  a  competent  tribunal,  the  fore- 
closure ar.d  sale  of  which  he  complains. 
Knickerbocker  v.  Decker,  4  Dem.  128,  Rol- 
lins, Surr. 

The  word  "debts"  includes  any  claim  or 
demand  upon  which  a  judgment  for  a  sum 
of  money,  or  directing  the  payment  of 
money,  can  be  recovered  in  an  action,  and 
the  word  "creditor"  includes  any  person 
having  such  a  claim  or  demand.  Estate 
of  Wilcox,  11  Civ.  Proc.  115,  Kennedy, 
Surr. 

The  section  authorizes  a  sale  of  dece- 
dent's real  estate  for  the  payment  of  fu- 
neral expenses.  Estate  of  King,  10  Civ. 
Proc.  175,  Lott,  Surr. 

§  2749  does  not  authorize  a  sale  of  real 
estate  for  the  purpose  of  paying  the  ex- 
penses of  administration,  and  §  2793  does 
not  authorize  the  application  to  the  pay- 
ment of  such  expenses  of  moneys  in  court 
procured  by  a  sale  of  real  estate.  Smith 
v.  Meakim,  2  Dem.  129,  Bergen,  Surr. 

The  debts  do  not  include  costs  and  allow- 
ances granted  by  a  decree  refusing  probate 
to  the  decedent's  will.     lb. 

The  expense  incurred  by  an  executor  in 
defending  actions,  concerning  the  trust  es- 
tate,  cannot  be   paid   out   of   the   proceeds 
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of  the  real  property  sold  pursuant  to  8 
2749,  et  aeq.,  for  the  payment  of  the  funeral 
expenses  and  debts  of  decedent.     Estate  of 

Wilcox.  .  ,        ,      x  A 

Power  of  sale— If  by  will  real  estate 
is  either  expressly  charged  with  the  pay- 
ment of  debts  and  funeral  expenses,  or  is 
made  subject  to  a  valid  power  of  sale  for 
such  payment,  the  surrogate  must  dismiss 
proceedings  under  this  title,  unless  it  ap- 
pears to  be  impracticable  to  enforce  such 
charge  or  to  execute  such  power,  or  unless 
the  creditor  has  effectually  relinquished  his 
right  to  such  enforcement  or  execution.  Es- 
tate of  Collins,   4   Law   BulL   80,   Rollins, 

Surr.  . 

The  real  estate  of  a  testator,  which  is 
subject  to  a  valid  power  of  sale  for  the  pay- 
ment of  debts,  cannot  be  sold  for  the  pay- 
ment of  debts  and  funeral  expenses  in  a 
proceeding  brought  for  that  purpose  under 
§  2749,  et  seq.,  unless  it  appears  that  it  is 
not  practicable  to  execute  the  power,  and 
that  the  creditor  has  effectually  relinquished 
the  same.  Coogan  v.  Ockershausen,  11  Civ. 
Proc.  315;   55  N.  Y.  Supr.  286;    18  State 

Rep.  366. 

Where  a  testator  directed  in  his  will  that 
all  his  just  debts  and  funeral  expenses  be 
paid  as  soon  as  practicable,  after  his  de- 
cease, and  gave  all  the  rest,  residue,  and 
remainder  of  his  estate  to  his  executors,  in 
trust,— Held,  that  the  will  by  the  legal  ef- 
fect of  these  provisions  made  the  payment 
of  debts  a  charge  upon  his  real  estate;  that 
this  charge  was  an  implied  and  not  an  ex- 
press one,  and  the  executor  of  the  will  who 
was  the  devisee  in  trust  had  an  implied 
power  of  sale  for  the  purpose  of  paying  the 
debts;  that  the  property  could  not,  there- 
fore, be  sold  in  a  proceeding  under  §  2749, 
et  seq.,  for  the  payment  of  debts,  etc.,  and 
the  purchaser  at  a  sale  by  the  executor 
acquired  a  good  title;  that  the  purchaser 
was  under  no  obligation  to  see  to  the  prop- 
er disposition  of  the  purchase-money.  lb.; 
Matter  of  Smith,  6  Dem.  45;  19  State  Rep. 
898,  Coffin,  Surr. 

Where  a  decedent  in  his  will  provided 
that  after  his  debts  and  funeral  expenses 
were  paid  certain  legacies  should  be  paid, 
and  devised  one-half  of  all  the  rest,  residue, 
and  remainder  of  hie  estate,  both  real  and 
personal,  "after  the  payments,  devises,  and 
bequests  aforesaid,"  to  his  executors  in 
trust,  and  also  authorized  and  empowered 
his  executors  to  mortgage  and  otherwise  in- 
cumber the  estate,  real  or  personal,  ^for  car- 
rying into  effect  the  provisions  of  his  will, 

Held,  that  the  real  estate  of  the  decedent 

was  expressly  charged  with  the  payment  of 
his  debts,  and  was  subject  to  a  valid  power 
of  sale  for  that  purpose,  and  a  petition 
for  the  disposition  of  his  real  property  for 
the  payment  of  his  debts  should  therefore 
be  dismissed.  Estate  of  Rosenfield,  10  Civ. 
Proc.  201;  5  State  Rep.  339;  5  Dem.  251, 
Rollins,  Surr.  . 

A  provision  in  a  will  devising  certain 
land,  after  the  payment  of  debts,  is  such  an 
express  charge  on  the  land  as  to  become 
effectual,  in  the  absence  of  any  showing  of 


exhaustion  of  the  creditor's  remedies  there- 
under, to  prevent  a  decree  for  the  disposi- 
tion of  the  land  for  the  payment  of  such 
debts.  In  re  Hesdra's  Estate,  20  N.  Y. 
Supp.  79;  2  Connol.  514. 

A  provision  that,  after  the  payment  of 
certain  debts  and  legacies,  the  real  and  per- 
sonal property  of  an  estate  may  "be  dis- 
posed of  as  deemed  best"  by  the  executor 
is  as  effectual  for  the  sale  of  the  property 
for  the  payment  of  debts,  as  though  the 
power  had  been  express.    lb. 

Whenever  a  power  or  authority  to  sell  is 
given  by  will  to  executors,  without  limita- 
tion and  not  in  terms  made  discretionary, 
and  its  exercise  is  rendered  necessary  by 
the  scope  of  the  will  and  its  declared  pur- 
poses, the  authority  is  to  be  deemed  im- 
perative and  a  direction  to  sell  will  be  im- 
plied, provided  the  design  and  purpose  of 
the  testator  is  unequivocal  and  the  implica- 
tion so  strong  as  to  leave  no  substantial 
doubt,  and  his  intention  cannot  otherwise 
be  carried  out  The  exercise  of  such  an 
imperative  power  of  sale  may  be  compelled 
in  favor  of  any  party  lawfully  entitled  un- 
der the  provisions  of  the  will  to  the  pro- 
ceeds of  the  real  estate  when  sold,  and  so, 
may  be  compelled  by  a  creditor  whose  debt 
is  directed  by  the  will  to  be  paid  and  for 
the  satisfaction  of  which  the  personal  estate 
proves  insufficient  (1  R.  S.  684,  §  96). 
Matter  of  Gantert,  136  N.  Y.  106;  48  State 
Rep.  889,  affi'g  63  Hun  280;  43  State  Rep. 
802. 

J.  died  owing  unsecured  debts  amounting 
to  much  more  than  the  value  of  his  per- 
sonal estate;  by  his  will  he  directed  the 
payment  of  all  his  just  debts  and  funeral 
expenses  by  the  executors  and  trustees. 
He  then  gave  all  his  property,  real  and  per- 
sonal, to  executors  and  trustees,  upon  cer- 
tain specified  trusts,  with  "full  power  and 
authority  to  sell  and  convey  any  and  all*' 
the  real  estate,  In  a  proceeding  instituted 
by  a  general   creditor,   to  obtain   payment 


of  his  debt,  by  a  sale  of  real  estate  of  the 
decedent, — Held,  that  the  power  to  sell  was 
imperative  and  the  exercise  of  it  might  be 
compelled  by  the  creditor;  and  that,  as  the 
debtor  had  thus  provided  another  remedy 
equally  prompt  and  effective  in  its  opera- 
tion the  statutory  remedy  could  not  be  re- 
sorted to.     lb. 

A  will  provided  that,  "after  my  lawful 
debts  ....  are  paid,  I  give,  devise,  and  be- 
queath all  my  estate  to  my  executors,  here- 
inafter named,  and  direct  them  to  convert 
the  same  into  money  as  soon  after  my  death 
as  possible,  giving  and  granting  unto  my 
said  executors  full  power  and  authority  to 
dispose  of  the  same  at  public  and  private 
sale."  Then  followed  provisions  directing 
the  disposal  of  the  proceeds  by  the  execu- 
tors.— Held,  that  the  terms  of  the  will  in- 
cluded no  power  to  sell  for  debts,  nor  was 
the  real  estate  charged  with  the  payment 
of  them,  and  the  power  to  sell  conferred  on 
the  executors  for  the  purposes  named  in 
the  will  being  postponed  until  after  pay- 
ment of  testator's  debts,  an  application  to 
the  surrogate,  made  by  the  cveditor  for  the 
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sale  of  the  realty,  was  properly  granted. 
In  re  Duffy's  Estate,  18  N.  Y.  Supp.  724; 
45  State  Rep.  016. 

Testator's  will  did  not  mention  his  debts 
nor  direct  their  payment.  It  gave  his  es- 
tate to  the  executors  during  the  life  of  his 
wife,  with  remainder  to  his  children,  and 
gave  the  executors  authority,  if  they  shall 
deem  it  for  the  best  interest  of  the  estate, 
to  sell  the  real  estate,  or  any  part  thereof, 
in  such  manner  as  they  shall  deem  best. 
— Held,  that  the  power  of  sale  was  discre- 
tionary and  not  enforceable  by  creditors, 
and  the  debts  were  not  charged  upon  the 
real  estate,  and  hence  that  a  proceeding  by 
creditors  for  the  sale  of  real  estate  to  pay 
debts,  could  be  maintained.  Matter  of 
Heroy,  67  Hun  13;  51  State  Rep.  7;  21  N. 
Y.  Supp.  688. 

Where  a  will  of  real  property  gives  a 
power  of  sale  to  the  executors  named  there- 
in, the  exercise  of  which  is  discretionary, 
and  not  imperative,  and  does  not  expressly 
charge  the  real  estate  with  the  payment  of 
the  testator's  debts,  the  surrogate's  court 
has  power  to  direct  a  sale  of  the  real  prop- 
erty for  the  payment  of  such  debts.  Es- 
tate of  Bell,  23  Civ.  Proc  128. 

While  a  deficiency  of  personal  estate  for 
the  payment  of  legacies  will  not  of  itself 
be  sufficient  to  raise  a  power  of  Bale,  yet 
where  words  are  used  fairly  expressive  of 
an  intent  that  the  executor  shall  sell,  but 
their  import  is  uncertain  or  equivocal,  the 
necessity  of  a  sale,  in  order  to  give  full 
effect  to  the  will,  may  properly  b'e  permitted 
to  have  great  weight  in  the  construction 
of  the  instrument.  By  a  clause  of  the  will 
the  testatrix  gave  the  use  of  a  portion  of 
certain  premises,  free  of  rent,  to  her  sister 
"until  the  sale  and  conveyance  by  my  ex- 
ecutor as  hereinafter  provided";  but  in  no 
other  part  of  the  will  was  a  power  of  sale 
mentioned.     By    codicil    she   cut   down    the 


legacies  one  half,  and  gave  the  residuary 
estate  to  a  grandson.  At  her  death  the 
personal  and  other  real  estate  was  insuf- 
ficient to  pay  the  legacies. — Held,  that  there 
was  an  intent  to  give  power  of  sale  to  the 
executor  and  that  Special  Term  properly 
held  that  he  had  such  power.  Cahill  v. 
Russell,  55  State  Rep.  805;  140  N.  Y.  402, 
rev'g  62  State  Rep.  760. 

While  no  particular  words  in  a  will  are 
necessary  to  create  a  trust,  and  one  may 
be  implied  where,  from  the  whole  will,  it  is 
apparent  that  to  accomplish  the  purposes 
of  the  testator,  it  will  be  convenient  and 
advantageous  that  the  executors  should  be 
vested  with  the  legal  estate;  the  scheme  of 
the  statute  is  in  the  direction  of  such  a 
construction  as  will  vest  title  to  the  real 
estate  in  the  heirs  or  devisees  rather  than 
the  executors,  if  the  wishes  of  the  testa- 
tor may  be  carried  out  under  a  trust  power. 
In  such  a  case,  therefore,  although  there 
is  a  devise  in  terms  to  executors  or  trus- 
tees to  sell  or  mortgage  the  real  estate,  the 
title  descends  to  the  heirs  or  passes  to 
the  devisees  subject  to  the  execution  of  the 
power.  Steinhardt  v.  Cunningham,  130  N. 
Y.  292. 

Where   testator's   realty   rents   for   farm 

Eurposes  for  a  sum  so  small  as  to  give  the 
fe  tenant  no  income,  but  is  very  valuable 
as  suburban  property,  and  the  direction  in 
the  will  to  convert  is  absolute,  the  time  of 
sale  being  left  to  the  executor's  discretion, 
and  over  twenty  years  have  elapsed  since 
testator's    death    without   any    attempt    at 

Sublic  sale,  the  life  tenant  is  entitled  to  a 
ecree  ordering  the  executor  to  sell  at  what- 
ever price  the  property  will  bring.  In  such 
case  the  executor  cannot  defeat  the  life  ten- 
ant's action  to  compel  a  sale  of  the  real 
estate  by  making  a  contract  of  sale  pend- 
ing such  action.  Wilcox  v.  Quinby,  20  N. 
Y.  Supp.  5. 


§  2750.  [Am'd,  1885,  1894,  1909.]  Petition  for  disposition  of  decedent's 
real  property  for  payment  of  his  debts,  etc. 

At  any  time  within  three  years  after  letters  were  first  duly  granted  within  the 
State,  upon  the  estate  of  a  decedent,  an  executor  or  administrator,  whether  sole 
or  joined  in  the  letters  with  another  other  than  a  temporary  administrator,  or  a 
person  holding  a  judgment  lien  upon  decedent's  real  property  at  the  time  of  his 
death,  or  any  other  creditor  of  the  decedent,  other  than  a  creditor  by  a  mortgage, 
which  is  a  lien  upon  the  decedent's  real  property,  or  any  person  having  a  claim 
for  the  funeral  expenses  of  the  decedent,  may  present  to  the  surrogate's  court, 
from  which  letters  were  issued,  a  written  petition,  duly  verified,  praying  for  a 
decree  directing  the  disposition  of  the  decedent's  real  property,  or  interest  in  real 
property,  specified  in  the  last  section,  or  so  much  thereof  as  is  necessary  for  the 
payment  of  his  debts  or  funeral  expenses,  or,  if  so  decreed  as  hereinafter  provided, 
for  the  payment  of  any  judgment  liens  existing  upon  such  land,  or  some  portion 
thereof,  at  decedent's  death,  by  the  mortgage,  lease  or  sale  at  public  or  private 
sale  thereof;  and  that  the  parties  named  in  the  petition  and  all  other  necessary 
parties,  as  prescribed  in  the  subsequent  sections  of  this  title,  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made. 

2R.S.  100,  §  1.  Am'd  L.  1885,  c.  213;  L.  1804,  c.  735;  L.  1909,  c.  183.  The  amend- 
ment of  1900  inserted  the  clause  as  to  funeral  expenses. 
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Lapse  of  time  before  granting  of  letters 
of  administration  does  not  impair  the  right 
of  the  administrator  to  sell  the  property  to 
pay  the  funeral  expenses  under  §  2750,  au- 
thorizing such  a  proceeding  at  any  time 
within  three  years  after  letters  were  issued, 
where  the  application  is  brought  within 
such  time.  Re  Eyeliner's  Estate,  66  Misc. 
86;  120  N.  Y.  Supp.  1110. 

Where  the  petition  by  a  creditor  for  the 
sale  of  real  estate  failed  to  show  a  debt 
due  petitioner,  that  the  petition  stated  facts 
from  which  it  might  be  found  that  a  third 
party  had  a  valid  claim  against  decedent 
did  not  give  the  court  jurisdiction.  Re 
Pirie,  133  App.  Div.  431;  117  N.  Y.  Supp. 
753. 

Real  estate  of  a  decedent  was  sold  under 
a  judgment  of  foreclosure  more  than  three 
years  after  grant  of  letters  to  his  executrix. 
— Held,  that  the  property  was  not  liable 
for  the  payment  of  decedent's  debts,  under 
8  2750,  providing  for  sale  of  realty  to  pay 
debts  within  three  years,  and  the  surplus 
money  could  be  distributed  in  the  usual 
manner  without  being  paid  into  the  sur- 
rogate's court.  Reynolds  v.  Britton,  56 
Misc.  67;    106  N.  Y.  Supp.  937. 

A  contract  creditor  of  a  decedent,  under 
§  2750,  relating  to  sales  of  decedent's  real 
estate,  is  entitled  to  petition  for  a  decree 
directing  the  disposition  of  a  decedent's  real 
property  for  payment  of  the  amount  due 
it,  and  hence  has  an  interest  in  having  sur- 
plus moneys,  representing  a  portion  of  the 
proceeds  of  decedent's  property,  resulting 
from  sale  on  foreclosure,  lawfully  applied 
to  the  payment  of  decedent's  debt  to  it. 
Powell  v.  Harrison,  88  App.  Div.  228;  85 
N.  Y.  Supp.  452. 

The  real  estate  of  a  decedent  cannot  be 
aliened  by  his  heirs  or  devisees  during  three 
years  after  his  death,  so  as  to  defeat  the 
claims  of  his  creditors  thereon.  Cunning- 
ham v.  Whitford,  56  State  Rep.  285;  26 
N.  Y.  Supp.  575;  74  Hun  273. 

Before  the  expiration  of  the  three  years 
within  which  the  creditors  may  proceed  to 
charge  the  real  estate  of  decedent  with  pay- 
ment of  debts,  no  presumption  arises  that 
the  debts  have  been  paid,  and  therefore  one 
who  takes  a  mortgage  from  a  devisee  of 
decedent  is  not  a  bona  fide  incumbrancer, 
lb. 

Where  a  decedent's  personalty  is  insuf- 
ficient to  satisfy  his  debts,  and  an  heir  mort- 
gages his  interest  in  the  land  to  a  mort- 
gagee in  good  faith  without  notice  of  the 
debts,  ana  the  three  years  elapse  without 
application  to  the  surrogate  for  a  sale  to 
pay  the  debts,  the  mortgage  acquires 
priority  over  the  debts.  Sails  v.  Sails,  10 
N.  Y.  Supp.  246. 

The  application. — The  surrogate's  court 
from  which  letters  have  been  issued  to  an 
executor  or  administrator  has  jurisdiction, 
under  c.  18,  tit  5,  to  decree  the  disposition 
of  his  decedent's  real  property  wherever 
the  same  may  be  situated,  within  the  limits 
of  the  State,  and  is  not  confined  to  that 
found  within  its  own  county.  Long  v. 
Olmsted,  3  Dem.  581,  Coffin,  Surr. 


The  holder  of  ancillary  letters  of  admin- 
istration cannot  institute  proceedings  under 
c.  18,  tit.  5,  of  the  Code,  for  the  sale  of  his 
decedent's  real  property  for  the  payment 
of  debts  and  funeral  expenses.  Estate  of 
Ladd,  5  Civ.  Proc  50,  Rollins,  Surr. 

A  judgment-creditor  of  the  decedent  can- 
not institute  proceedings  for  the  sale  of  real 
estate  upon  which  his  judgment  is  a  lien. 
Butler  v.  Emmett,  8  Paige  12. 

Where  a  judgment  was  recovered  against 
executors  in  an  action  commenced  against 
their  decedent,  and  revived  against  them, 
— Held,  that  the  judgment  was  not  a  lien 
upon  real  property  devised  by  the  decedent 
to  the  executors  in  trust  within  the  mean- 
ing of  §  2750;  that  the  lien  referred  to  in 
that  section  is  such  a  lien  as  attached  dur- 
ing the  life  of  the  decedent.  Estate  of 
Rosenfield,  10  Civ.  Proc  201;  5  State  Rep. 
330;   5  Dem.  251,  Rollins,  Surr. 

Where  half  of  the  residuary  estate  was 
given  by  the  will  to  the  executors,  a  judg- 
ment obtained  against  them  as  executors 
is  not  a  lien  against  the  decedent's  real  es- 
tate. One  C.  recovered  a  judgment  against 
W.  D.  P.,  which  was  duly  docketed  on 
March  18,  1875.  P.  died  on  May  11,  1884, 
and  devised  his  estate  to  his  wife.  His 
will  was  proved  in  May,  1886,  and  in  No- 
vember letters  were  issued  to  his  wife.  The 
property  which  P.  devised  to  his  wife  was 
his  interest  in  certain  land  in  which  he  in 
common  with  others  was  interested.  In  par- 
tition C.  sought  to  prove  his  judgment  as 
a  lien  against  the  interest  devised  by  P.  to 
his  wife.— Held,  that  §§  1251  and  1252  re- 
late to  and  embrace  judgments  recovered 
after  the  passage  of  the  second  part  of  the 
Code,  which  was  subsequent  to  the  time 
when  the  judgment  herein  was  docketed. 
In  §  1380  the  words  "when  the  lien  of  the 
judgment  is  created"  as  prescribed  in  § 
1251,  relate  to  judgments  recovered  after 
the  act  took  effect.  The  judgment  against 
P.,  therefore,  ceased  to  be  a  specific  lien 
upon  the  real  property  of  which  he  died 
seised,  but  there  is  a  statutory  lien  which 
may  be  enforced  in  the  manner  prescribed 
by  §  2750,  et  seq.  Piatt  v.  Piatt,  15  State 
Rep.  217. 

The  surrogate  has  jurisdiction  to  deter- 
mine the  validity  of  a  claim  which  has 
been  rejected  by  the  executor.  In  re  Hax- 
tun,  102  N.  Y.  157;  9  Civ.  Proc.  197,  reVg 
33  Hun  364. 

The  administrator  or  creditors  may  ob- 
tain a  surrogate's  decree  to  sell  real  estate 
at  any  time  within  three  years  after  the 
granting  of  letters,  and  a  previous  sale  in 
partition  does  not  affect  this  power.  Mat- 
thews v.  Matthews,  1  Edw.  565;  Hall  v. 
Partridge,  10  How.  188,  Mitchell,  J. 

Decedent's  real  property  cannot  be  sold 
to  defray  expenses  of  administration,  nor 
debts  incurred  by  the  administrator  except 
for  funeral  expenses.  Matter  of  Outlander, 
29  Misc.  566;  61  N.  Y.  Supp.   1064,  Surr. 

ct. 

A  claimant  for  funeral  expenses  is  not 
a  creditor  of  the  estate,  so  as  to  entitle  him 
to  a  sale  of  decedent's  real  estate.    Matter 
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of  Corwin,  10  Misc.  196;  31  N.  Y.  Supp. 
426,  Surr.  Ct.     (See  §  2729,  subd.  3.) 

The  widow,  who,  before  she  is  appointed 
administratrix,  pays  a  note  of  the  intestate 
given  to  secure  the  purchase  price  of  real 
estate,  is  not  regarded  as  making  a  volun- 
tary payment,  but  there  being  no  personal 
assets,  may  as  administratrix,  petition  for 
a  sale  of  the  real  estate  to  reimburse  her. 
Matter  of  Plotter,  15  Misc.  202;  37  N.  Y. 
Supp.  33,  Surr.  Ct. 

The  judicial  settlement  of  the  account  of 
the  administrator  is  not  a  jurisdictional 
prerequisite  before  instituting  a  proceeding 
to  sell  real  estate  to  pay  debts,  though  the 
administrator  must  then  prove  as  part  of 
his  case  the  facts  necessary  to  justify  a  sale, 
lb. 

When  testator  authorizes  his  executor  to 
sell  real  estate,  "for  any  purpose  that  he 
in  his  judgment  may  think  proper,"  he 
leaves  it  to  the  executor  to  determine 
whether  the  power  should  be  exercised  for 
any  and  what  purpose,  and  as  therefore 
the  exercise  of  this  power  cannot  be  com* 
pelled  in  equity,  for  the  benefit  of  dece- 
dent's creditors,  a  proceeding  under  the 
statute  may  be  properly  instituted.  Mat- 
ter of  Johnson,  18  App.  Div.  371;  46  N. 
Y.  Supp.  53. 

The  widow  and  executrix  having  paid 
out  of  her  individual  estate  the  debts  and 
funeral  expenses  which  the  personal  prop- 
erty was  insufficient  to  meet,  without  hav- 
ing taken  assignments  from  the  creditors, 
—Held,  that  she  was  entitled  to  be  sub- 
rogated to  their  rights,  and  to  institute 
proceedings  for  the  sale  of  the  real  estate. 
Matter  of  O'Brien,  39  App.  Div.  321;  56 
N.  Y.  Supp.  925. 

A  testator  died  insolvent,  devising  all 
his  property  to  his  executors,  to  use  and 
dispose  of  as  though  he  had  died  intestate, 
and  authorizing  his  executors  to  sell  and 
convey  any  real  estate  of  which  he  died 
seized.  The  executors  contracted  to  sell 
certain  real  estate. — Held,  that  the  purchas- 
er would  not  be  compelled  to  accept  a  deed, 
the  executors  being  unable  to  give  a  good 
title,  since  the  devise  to  the  executors  did 
not  pass  the  title,  but  was  simply  a  power 
for  the  purpose  of  distribution,  and  the 
power  of  sale,  in  the  absence  of  a  direction 
to  sell,  was  simply  in  furtherance  of  the 
same  purpose,  and,  not  affording  to  credit- 
ors a  remedy  equivalent  to  that  of  the  stat- 
ute, would  not  preclude  them  from  selling 
the  realty.  Parker  v.  Beer,  66  App.  Div. 
598;  72  N.  Y.  Supp.  955. 

The  time. — Petition  to  sell  land  was 
filed  January  24,  1896,  the  letters  having 
been  issued  January  25,  1893,  and  a  cita- 
tion issued  April  5,  1900,  and  served  within 
60  days, — Held,  that  the  proceedings  were 
commenced  within  the  prescribed  time,  and, 
though  the  citation  did  not  issue  promptlv 
on  the  filing  of  the  petition,  the  proceed- 
ings were  not  rendered  void,  such  citation 
having  been  served  within  60  days  after 
being  issued,  as  required.  Matter  of  Van 
Vleck,  32  Misc.  419;  66  N.  Y.  Supp.  727, 
Surr.  Ct 


In  proceedings  to  sell  land  for  the  pay- 
ment of  debts  of  decedent,  the  questions  as 
to  whether  the  aggregate  of  the  valid  claims 
exceed  the  amount  of  personalty  properly 
applicable  thereto,  or  whether  personalty 
has  been  improperly  used,  and  to  what 
extent,  and  the  amount  of  the  estate's  debts, 
and  whether  some  of  the  debts  are  barred, 
must  be  determined  by  the  referee.    lb. 

Since  a  notice  of  lis  pendens  is  not  au- 
thorized in  a  proceeding  under  §  2750, 
authorizing  the  filing  of  a  petition  within 
three  years  after  letters  of  administration 
are  granted  on  the  estate  of  a  decedent  for 
the  sale  of  decedent's  real  estate  for  pay- 
ment of  debts,  etc.,  a  notice  of  lis  pendens 
filed  in  such  proceeding  is  a  mere  nullity. 
Olyphant  v.  Phyfe,  48  App.  Div.  1;  62  N. 
Y.  Supp.  688. 

A  mortgagee  of  a  decedent's  property  is 
bound  to  know  that  under  §  2750,  the  real 
estate  of  a  decedent  is  subjected  to  the  pay- 
ment of  debts  within  .three  years  from  the 
probate  of  a  will,  and  a  person  with  knowl- 
edge that  a  proceeding  has  been  taken  to 
effect  Buch  a  sale,  who  accepts  a  mortgage 
on  the  property  before  the  final  determina- 
tion of  the  proceeding,  does  so  at  his  own 
risk,  though,  at  the  time  the  mortgage  was 
executed,  there  had  been  a  decision  by  the 
surrogate  in  the  proceeding,  adverse  to  the 
petitioners,  the  limit  of  appeal  from  which 
had  not  expired.    lb. 

When  the  petition  for  leave  to  sell  real 
estate  to  pay  debts  is  filed  within  three 
years  from  the  granting  of  letters  of  ad- 
ministration the  surrogate  acquires  juris- 
diction of  the  proceeding,  although  the  cita- 
tion is  not  returnable  until  after  that  time. 
Matter  of  Topping,  29  State  Rep.  211;  18 
Civ.  Proc.  115;  9  N.  Y.  Supp.  447,  Ransom, 
Surr. 

Where  there  is  no  specific  lien  upon  the 
real  property  of  a  decedent  for  the  payment 
of  debts  created  by  the  terms  of  a  will,  the 
statutory  right  continues  for  three  years 
from  the  granting  of  letters,  and  unless 
within  that  time  the  proceeding  provided 
for  is  taken,  the  power  of  the  surrogate  to 
direct  sale  of  real  estate  and  application  of 
the  proceeds  ceases,  and  a  bona  fide  pur- 
chaser may  take  title,  relieved  from  the 
charge  for  the  payment  of  debts,  but  after 
the  expiration  of  that  time,  the  creditor 
may  bring  his  action  against  the  heirs,  de- 
visees, or  legatees,  to  charge  them  as  such 
for  the  property  which  came  to  them  from 
the  decedent.  Hamilton  v.  Smith,  12  State 
Rep.  711;  46  Hun  651,  reVd  on  another 
ground,  110  N.  Y.  159. 

Where  the  debts  of  a  testator  are  a  gen- 
eral charge  on  real  estate  devised  by  him, 
the  charge  becomes  and  remains  a  lien  on 
the  devised  lands  and  runs  with  it  for  the 
term  of  three  years,  in  the  hands  both  of 
the  devisee  and  of  a  purchaser  from  him, 
but  after  three  years  the  land  is  discharged 
of  the  lien  and  a  bona  fide  purchaser  takes 
the  same  free  and  discharged  from  the 
debts.  White  v.  Kane,  7  Civ.  Proc.  267, 
N.  Y.  Supr. 

It  seems  that  the  debts  of  a  decedent  can 
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be  ordered  to  be  paid  out  of  bis  real  estate 
or  by  bis  heirs  or  devisees  only  in  the  man- 
ner provided  by  said  statutes.  During 
three  years  after  his  death  the  real  estate 
left  by  him  cannot  be  so  aliened  by  heirs 
or  devisees  as  to  defeat  the  claims  of  cred- 
itors thereon  (2R.S.  100,  et  seq.;  Code  § 
2749,  et  seq.).  After  that  time  those  claims 
cease  to  be  a  lien  or  charge  in  any  sense 
upon  the  real  estate,  but  may  be  enforced 
in  the  manner  provided  against  the  heirs 
and  devisees.  Piatt  v.  Piatt,  105  N.  Y. 
488;  8  State  Rep.  77,  modf'g  42  Hun  502. 

Creditors  cannot  resort  to  the  testator's 
real  estate  after  the  expiration  of  three 
years.     Smith  v.  Soper,  32  Hun  46. 

It  seems  that  the  limitation,  contained 
in  §  2750,  of  the  time  within  which  a  cred- 
itor may  present  a  petition  for  the  disposi- 
tion of  a  decedent's  real  property  for  the 
payment  of  his  debt,  and  the  suspension, 
by  §  1844,  of  the  right  of  action  therefor 
against  the  heirs  and  devisees  during  the 
same  three  years,  have  no  such  connection 
as  to  justify  a  construction  whereby  the 
period  of  such  suspension  should  be  deemed 
to  enlarge  that  of  the  limitation  mentioned. 
Carman  v.  Brown,  4  Dem.  96,  Coffin,  Surr. 

The  section  is  not  to  be  construed  as  ex- 
tending the  statute  of  limitations  indefinite- 
ly, so  that  the  creditor  may  institute  pro- 
ceedings at  any  time  within  three  years 
after  Tetters  are  issued,  regardless  of  the 
time  or  period  which  may  have  elapsed  be- 
fore such  letters  were  issued;  but  its  pur- 
pose was  to  restrict  the  right  of  the  cred- 
itor or  representative  to  institute  such  a 
proceeding  to  the  period  of  three  years  after 
letters  were  granted,  and  not  to  extend  the 
period  of  limitation.  Church  v.  Olendorf, 
49  Hun  439;   19  State  Rep.  700. 

The  three  years'  limitation  applies  to  a 
case  where  letters  had  been  issued,  more 
than  three  years  before  Sept.  1,  1880,  and 
there  had  been  no  accounting  before  that 
date;  no  "right  had  lawfully  accrued,"  to 
be  saved  by  L.  1880,  c.  245,  or  by  8  3352. 
U.  S.  Life  Ins.  Co.  v.  Jordan,  5  Redf.  207, 
Calvin,  Surr. 

While  a  creditor's  right  to  apply  for  a 
sale  of  real  estate  is  limited  to  three  years, 
the  real  estate  is  not  discharged  from  lia- 
bility for  debts  so  long  as  it  remains  in 
the  hands  of  legatees  or  heirs-at-law. 
Matter  of  Callaghan,  52  State  Rep.  537 ;  23 
N.  Y.  Supp.  378. 

The  application  may  be  made  before  the 
debts  are  due,  provided  there  are  not  suf- 
ficient personal  assets.  Mooers  v.  White, 
6  Johns.  Ch.  360. 

An  application  for  leave  to  sell  real  es- 
tate to  pay  debts  discovered  since  a  former 
sale,  must  be  made  by  presenting  an  inven- 
tory and  account,  as  upon  the  original  ap- 
plication.    Ackley  v.  Dygert,  33  Barb.  176. 

The  application  must  be  made  within 
a  reasonable  time.  Nine  years  held  to  bar 
it.     Mooers  v.  White. 

Unreasonable  delay,  though  good  ground 
for  rejecting  the  application,  will  not  avoid 
a  sale,  if  ordered.  Jackson  v.  Robinson,  4 
Wend.  436. 


After  the  lapse  of  three  years,  the  land 
is  discharged  in  the  hands  of  the  heirs. 
Parkinson  v.  Jacobson,  18  Hun  353;  Slocum 
v.  English,  2  Hun  78;  4  T.  &  C.  266,  affi'd 
62  N.  Y.  494. 

The  right  of  a  simple  contract  creditor 
of  an  intestate  to  institute  proceedings  to 
compel  the  sale  of  real  estate  which  has 
descended  to  and  is  owned  by  his  heirs,  is 
not  barred  by  the  statute  of  limitations  un- 
til the  expiration  of  nine  years  from  the 
time  of  the  maturity  of  the  debt.  Mead  v. 
Jenkins,  29  Hun  253. 

Feb.  11,  1871,  a  simple  contract  debt  be- 
came due  from  one  J.  to  the  appellant 
March  19,  1871,  J.  died,  and  on  April  14, 
1871,  letters  of  administration  were  grant- 
ed. Feb.  6,  1880,  appellant  instituted 
proceedings  in  a  surrogate's  court  to  com- 
pel the  sale  of  real  estate  of  the  intestate 
which  had  descended  to  the  respondents. — 
Held,  that  he  might  institute  such  proceed- 
ings at  any  time  before  his  right  to  main- 
tain an  action  against  the  heirs-at-law  was 
barred  by  the  statute  of  limitations.  That 
as  the  statute  prevented  any  action  being 
brought  against  the  heirs  within  three 
years  from  the  decease  of  their  testator, 
such  three  years  constituted  no  part  of  the 
period  of  limitation,  and  that  the  action 
might  be  brought  at  any  time  within  nine 
years  from  the  debtor's  death.  Mead  v. 
Jenkins,  27  Hun  570,  rev'g  4  Redf.  371,  and 
affi'd  95  N.  Y.  31. 

In  proceedings  to  sell  a  decedent's  real 
estate  it  appeared  that  the  real  estate  had 
been  sold  under  a  judgment  in  partition, 
but  that  at  the  time  of  the  sale  the  pur- 
chaser was  notified  of  the  petitioner's  claim, 
— Held,  that  the  provision  of  the  statute 
prohibiting  the  sale  in  such  proceedings  of 
real  estate,  the  title  to  which  has  passed 
out  of  any  heir  or  devisee  to  a  purchaser 
in  good  faith  and  for  value,  unless  the  ap- 
plication for  the  sale  shall  be  made  within 
three  years  after  the  granting  of  letters 
testamentary  or  of  administration,  did  not 
apply;  that  the  purchaser  having  bought 
with  full  knowledge  was  not  a  purchaser  in 
good  faith.     lb. 

Creditors  cannot  compel  an  accounting 
by  an  executor  until  eighteen  months  after 
the  granting  of  letters,  and  proceedings  to 
sell  real  estate  to  pay  debts  cannot  be  in- 
stituted until  after  such  time  as  may  be 
actually  consumed  in  compelling  an  ac- 
counting,    lb. 

A  claim  was  due  in  February;  the  debtor 
died  in  March,  and  administrators  were 
appointed  in  April,  1871;  they  accounted 
in  October,  1877.  A  proceeding  to  sell  the 
real  estate  to  pay  the  claim  was  begun  in 
February,  1880. — Held,  that  it  was  not 
barred  by  the  statute.     lb. 

In  an  action  by  a  purchaser  of  real  estate 
to  recover  his  deposit  on  the  ground  that 
the  property  came  from  one  who  died  with- 
in three  years,  and  whose  estate  was  not 
closed,  he  must  show  that  there  were  debts 
unpaid,  and  an  insufficient  personal  estate. 
Moser  v.  Cochrane,  107  N.  Y.  35. 

The  rights  of  creditors  of  decedents  who 
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died  before  Sept.  1,  1880,  and  upon  which 
estates  letters  had  been  granted  more  than 
three  years  prior  to  that  date,  were  saved 


by  §  3352  of  the  Code.  O'Flvnn  v.  Powers, 
49  State  Rep.  814;  136  N.  Y.  412,  affi'g  49 
State  Rep.  325;  21  N.  Y.  Supp.  905. 


§  2751.     [Am'd,  1887.]     Creditor's  time  to  apply  extended. 

The  time,  during  which  an  action  is  pending  in  a  court  of  record,  between  a 
creditor  and  an  executor  or  administrator  of  the  estate,  is  not  a  part  of  the  time 
limited  in  the  last  section,  for  presenting  a  petition,  founded  upon  a  debt,  which 
▼as  in  controversy  in  the  action;  if  the  creditor  has,  before  the  expiration  of  the 
time  so  limited,  filed,  in  the  clerk's  office  of  the  county  where  the  real  property  is 
situated,  a  notice  of  the  pendency  of  the  action  specifying  the  names  of  the  parties, 
the  object  of  the  action  and,  if  the  creditor's  debt  is  made  the  foundation  of  a 
counterclaim,  the  nature  of  the  counterclaim;  containing  a  description  of  the 
property  in  that  county  to  be  affected  thereby ;  and  stating  that  it  will  be  held,  as 
security  for  any  judgment  obtained  in  the  action.  A  notice  so  filed  must  be  re- 
corded and  indexed,  and  may  be  canceled,  as  prescribed,  with  respect  to  the  notice 
of  pendency  of  an  action,  in  article  ninth  of  title  first  of  chapter  fourteenth  of 
this  act  It  may  also  be  canceled  in  like  manner,  or  a  specified  portion  of  the 
property  affected  thereby,  may  be  discharged  from  the  lien  thereof,  by  the  order 
of  the  court  in  which  the  action  is  pending,  made  upon  the  application  of  a  person 
having  an  interest  in  the  real  property,  upon  notice  to  the  creditor  and  upon 
such  terms  as  justice  requires.  Whenever  an  executor,  administrator  or  creditor 
of  a  deceased  person  shall  have  commenced,  or  shall  hereafter  commence,  an  action 
in  any  court  of  competent  jurisdiction  of  this  State  for  the  purpose  of  setting 
aside  any  fraudulent  conveyance  of,  or  incumbrance  upon,  any  real  estate  of  such 
deceased  person,  and  such  action  shall  have  been  decided  in  favor  of  such  executor, 
administrator  or  creditor,  such  executor,  administrator  or  creditor,  may,  at  any 
time  within  three  years  after  the  final  determination  of  such  action,  have  and 
maintain  an  action  of*  proceeding  against  the  proper  parties,  in  any  court  of 
competent  jurisdiction  of  this  State,  for  a  sale  of  such  real  estate,  and  for  a 
distribution  of  the  proceeds  of  such  real  estate  among  the  creditors  of  such  de- 
ceased person  and  other  persons  entitled  to  the  same  as  may  be  directed  by  the 
judgment  in  such  action. 

•Probably  an  error  for  "or." 

L.  1873,  c  211,  §  1,  in  part.  Am'd  L.  1887,  c  423.  The  last  sentence  was  added  in 
1887. 


of  action  alleged  was  contested,  save  proof 
of  the  bringing  of  the  action,  and  that  it 
had  been  pending  six  month*  at  the  time 
of  filing  the  petition. — Held,  the  reasonable 
presumption  was  that  the  claim  was  dis- 
puted, and  so  the  proof  was  sufficient  to 
give  the  surrogate  jurisdiction.    lb. 

Quaere,   whether   a   claim   referred   under 
the  statute  comes  under  the  section.    lb. 


It  is  not  requisite  that  the  petition 
should  state  that  it  is  founded  upon  a  debt 
which  was  in  controversy  in  the  action; 
this  may  be  supplied  by  proof.  Matter  of 
Bingham,  127  N.  Y.  296;  38  State  Rep.  705, 
affi'g  32  State  Rep.  782. 

It  appeared  that  the  debt  upon  which  it 
was  founded  was  the  subject-matter  of  an 
action  between  the  creditor  and  the  execu- 
tor.   No  evidence  was  given  that  the  cause 

§  2752.     [Am'd,  1894, 1904.]    Contents  of  petition. 

The  petition  must  set  forth  the  following  matters,  as  nearly  as  the  petitioner 
can,  upon  diligent  inquiry,  ascertain  them: 

L  The  amount  of  the  unpaid  debts  and  funeral  expenses  of  the  decedent  and 
that  the  personal  estate  is  inadequate  for  the  payment  thereof. 

2.  A  general  description  of  all  the  decedent's  real  property,  and  interest  in  real 
property,  within  the  State,  which  may  be  disposed  of  as  prescribed  in  this  title;  a 
statement  of  the  value  of  each  distinct  parcel;  whether  it  is  improved  or  not; 
whether  it  is  occupied  or  not;  and,  if  occupied,  the  name  of  each  occupant; 
whether  it  is  encumbered  by  a  mortgage  lien  or  liens  together  with  a  statement 
of  the  amount  due  or  claimed  to  be  due  thereon.  Where  the  petition  describes 
an  interest  in  real  property,  specified  in  section  two  thousand  seven  hundred  and 
forty-nine  of  this  act,  the  value  of  the  interest  must  be  stated,  and  also  the 
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value  of,  and  the  other  particulars,  specified  in  this  section,  relating  to  the  real 
property  to  which  the  interest  attaches. 

8.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and  devisees  of  the 
decedent,  and  also  of  every  other  person  claiming  under  them,  or  either  of  them, 
stating  who,  if  any,  are  infants;  the  age  of  each  infant,  and  the  name  of  his 
general  guardian,  if  any;  and  also,  if  the  petition  is  presented  by  a  creditor  or 
judgment-lienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator,  the  amount  of 
personal  property  which  has  come  to  his  hands,  and  those  of  his  co-executors  or 
co-administrators,  if  any;  the  application  thereof,  and  the  amount  which  may  yet 
be  realized  therefrom. 

2  R.  S.  100,  §  2.     Am'd  L.  1894,  c.  735;  L.  1904,  c.  750.     See  §§  2518,  2615. 


The  proceeding  is  defective  for  failure 
to  make  parties  the  judgment-creditors  of 
the  heirs-at-law  of  the  deceased.  Re  Town- 
send,  203  N.  Y.  522;  96  N.  E.  1105. 

The  facts  necessary  to  establish  the  ex- 
istence of  a  debt  must  be  set  forth  in  the 
petition.  Re  Pirie,  133  App.  Div.  431;  117 
N.  Y.  Supp.  753. 

Where  a  petition  for  the  sale  of  lands  of 
a  decedent  for  payment  of  debts  contained 
all  the  facts  required  to  be  stated  therein 
by  §  2752,  and  none  of  the  minor  heirs  of 
decedent  had  a  general  guardian,  and  it 
appeared  in  the  decree  that  an  order  had 
been  made  appointing  a  special  guardian, 
but  no  such  order  appeared  in  the  record, 
no  fraud  or  collusion  being  shown,  the  de- 
cree for  sale  could  not  be  attacked  collat- 
erally as  against  a  bona  fide  purchaser. 
Smith  v.  Blood,  106  App.  Div.  317;  94  N. 
Y.  Supp.  667. 

In  proceedings  for  the  sale  of  real  estate 
of  a  deceased  person  for  the  payment  of 
debts  and  funeral  expenses,  tne  petition 
must  show  the  names  of  the  heirs  or  that 
diligent  inquiry  has  been  made  to  ascertain 
the  same  and  to  discover  who  and  where 
thev  are,  and  the  facts  should  be  set  forth. 
Matter  of  O'Neill,  49  Misc.  285;  99  N.  Y. 
Supp.  237. 

In  a  proceeding  for  the  sale  of  a  dece- 
dent's real  estate  for  the  payment  of  debts 
the  failure  to  name  in  the  petition  a  person 
claiming  under  the  heirs  does  not  affect 
the  jurisdiction,  but  the  petition  may  be 
amended  or  a  supplemental  citation  issued 
at  any  time  prior  to  any  order  affecting  the 
sale  of  the  premises.  Matter  of  Wheeler, 
48  Misc.  323;  96  N.  Y.  Supp.  762. 

An  administrator's  petition  for  leave  to 
.sell  land  to  pay  debts,  which  alleges  that, 
to  the  best  of  his  knowledge,  information, 
and  belief,  his  decedent's  "heirs-at-law  are 
first  cousins,"  naming  them,  complies  with 
§  2752.  Greenblatt  v.  Hermann,  144  N.  Y. 
13;   38  X.  E.  966. 

In  a  proceeding  to  sell  land  of  a  dece- 
dent to  pay  debts,  where  the  petition  de- 
scribes the  property  as  consisting  of  five 
lots,  and  shows  that  they  lie  together,  form- 
ing one  parcel,  and  states  the  value  there- 
of at  about  $4,000,  it  is  a  sufficient  com- 
pliance with  §  2752.  Matter  of  McGee,  5 
App.  Div.  527;  38  N.  Y.  Supp.  1062. 

The  requirements,  in  a  proceeding  to  sell 
a   decedent's    land   to   pay   debts,   that   the 


petition  shall  state  as  nearly  as  can  be 
ascertained  the  names  of  decedent's  heirs, 
and  whether  or  not  the  land  is  occupied, 
and  that  the  citation  must  be  directed  gen- 
erally to  all  of  decedent's  creditors,  unless 
a  notice  requiring  creditors  to  present  their 
claims  has  been  published,  and  the  time 
for  presentation  thereof  has  elapsed,  are  ju- 
risdictional. Slater's  Estate,  17  Misc.  474; 
41  N.  Y.  Supp.  534,  Suit.  Ct. 

Objections  that  the  petition  did  not  give 
the  values  of  the  different  parcels,  that  the 
Christian  names  of  some  of  the  parties  were 
omitted,  and  others  were  merely  firm  names, 
— Held,  not  fatal,  since  amendment  could 
be  made  if  necessary.  Matter  of  Georgi, 
35  Misc.  685;  72  N.  Y.  Supp.  431,  Surr.  Ct, 

If  the  petition  omits  any  facts  which  the 
statute  requires  the  petition  to  state,  then 
the  surrogate's  court  does  not  acquire  juris- 
diction, and  no  valid  decree  can  be  entered 
directing  a  sale  of  the  real  property.  Mat- 
ter of  German  Bk.,  39  Hun  181 ;  Estate  of 
John,  21  Civ.  Proc.  326;  18  N.  Y.  Supp. 
172,  Ransom,  Surr. 

Where  the  petition  is  made  by  a  creditor, 
the  surrogate's  court  acquires  jurisdiction, 
if  the  petitioner  sets  forth  any  one  item 
of  indebtedness  due  to  him  from  the  de- 
ceased, stating  the  amount  and  to  whom  the 
same  is  owing.     lb. 

The  petition  in  proceedings  to  sell  dece- 
dent's real  estate  may  state  facts  on  infor- 
mation and  belief,  and  if  it  states  facts 
giving  the  surrogate  jurisdiction,  it  need 
not  necessarily  state  that  diligent  inquiry 
has  been  had.  Merchant  v.  Merchant,  25 
State  Rep.  268;  6  N.  Y.  Supp.  875. 

The  allegations  prescribed  for  the  peti- 
tion are  jurisdictional,  and  a  provision,  in 
an  order  of  reference,  for  amending  such  a 
petition  by  supplying  a  material  omission, 
is  wholly  ineffectual.  Dennis  v.  Jones,  1 
Dem.  80,  Rollins,  Surr. 

If  a  petition  be  defective  in  failing  to 
allege  the  matters  made  necessary  by  § 
2752,  unless  it  appears  that  the  omissions 
could  not  by  diligent  inquiry  have  been  sup- 
plied, such  defect  is  jurisdictional  and 
makes  the  proceedings  invalid.  Estate  of 
Collins,  4  Law  Bull.  80,  Rollins,  Surr. 

To  confer  jurisdiction  upon  the  surro- 
gate upon  application  by  executors,  they 
must  deliver  to  him  a  true  account  of  the 
personal  estate  and  debts  of  the  decedent. 
Corwin  v.  Merritt,  3  Barb.  341 ;  Jackson  v. 
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Robinson,  4  Wend.  436;  Jackson  v.  Craw- 
ford, 12  Id.  533. 

By  the  presentation  of  the  petition  in 
due  form  and  time,  the  surrogate  obtains 
jurisdiction  against  all  parties  regularly 
brought  into  court.  Harrington  v.  King, 
1  Bradf.  182,  Bradford,  Suit. 

A  petition,  presented'  by  the  executor, 
etc.,  accompanied  by  an  account  of  the  per- 
sonal estate  and  debts,  is  sufficient  to  con- 
fer jurisdiction  upon  the  surrogate.  Jack- 
son v.  Robinson.  See  Jackson  v.  Irwin,  10 
Id.  441 ;  Atkins  v.  Kinnan,  20  Id.  241. 

A  petition  which  states  "that  the  amount 
of  personal  property  which  has  come  to  the 
executor's  hands,  as  appraised  by  the  in- 
ventory, is,  etc.,"  sufficiently  states  the 
amount  of  personal  property  which  actually 
came  into  his  hands.  And  a  statement  of 
the  amount  received,  and  that  it  is  still 
in  his  hands  unpaid  and  unapplied,  suffi- 
ciently shows  "the  application"  of  the 
moneys  received.  Richmond  v.  Foote,  3 
Lans.  244.  Where  three  petitions  were 
made  the  basis  of  the  proceedings, — Held, 
that  they  should  be  taken  together  as  part 
of  the  same  proceeding.    lb. 

A  statement  of  the  total  of  the  inventory 
and  the  total  of  the  debts,  was  held  de- 
ficient. Van  Nostrand  v.  Wright,  Hill  & 
D.  Supp.  260. 

Where  it  was  objected  that  the  petition 
gave  no  jurisdiction  because  it  did  not  state 
the  value  of  the  lands  described,  nor  the 
names  of  the  occupants,  nor  the  ages  of  the 
heirs  of  the  deceased,  it  was  held  to  be 
fatally  defective.  Mead  v.  Sherwood,  4 
Redf.  352,  Coffin,  Surr. 

A  petition  is  not  fatally  defective  be- 
cause of  an  omission  to  describe  one  tract 
of  land  owned  by  testator,  of  which  the 
petitioners  neither  knew,  nor  could  have 
known  by  diligent  inquiry.  In  re  Faulk- 
ner's Estate,  10  N.  Y.  Supp.  326;  32  State 
Rep.  782. 

A  petition  described  fully  several  par- 
cels of  real  estate,  and  alleged  upon  the  in- 
formation and  belief  of  the  petitioner  that 
they  were  all  the  real  estate  within  the 
State  of  New  York  of  which  the  decedent 
died  seized. — Held,  that  the  allegation  was 
sufficient;  that  it  was  not  necessary  that  it 
should  be  made  positively  and  in  unquali- 
fied terms.     Matter  of  German  Bk. 

If  the  petitioner  is  not  advised  that  there 
are  unpaid  funeral  expenses,  or  is  informed 
of  their  existence,  but  is  ignorant  of  their 
amount,  and  of  the  person  to  whom  they 
are  due,  he  may  omit  to  make  any  reference 
to  the  same  in  his  petition.     lb. 

A  creditor's  petition  to  the  surrogate's 
court,  praying  for  the  sale  of  a  decedent's 
real  estate  to  pay  his  debts,  besides  stating 
its  own  debt,  stated  that  there  were  unpaid 
funeral  expenses  due  from  the  estate,  but 
failed  to  state  their  amount  or  to  whom 
they  were  owing. — Held,  that  this  omission 
was  not  such  that  the  surrogate's  court 
failed  to  acquire  jurisdiction  over  the  sub- 
ject-matter of  the  petition.  Matter  of  Far- 
thing, 23  Week.  Dig.  270. 

Where  the  will  of  a  decedent  shows  that 


property  sought  to  be  sold  for  the  payment 
of  debts  is  not  subject  to  a  valid  power  of 
sale  for  the  payment  thereof,  it  is  not  neces- 
sary that  the  petition  by  which  the  proceed- 
ings were  begun  contain  an  allegation  of 
this  fact  Estate  of  Haigh,  14  Civ.  Proc. 
357;  6  Dem.  454;  17  State  Rep.  827,  Ran- 
som, Surr. 

Where  a  petition  bv  executors  for  the 
sale  of  their  decedent's  real  property  for 
the  payment  of  his  debts  failed  to  show  the 
precise  date  of  the  issuing  of  letters  testa- 
mentary, but  stated  facte  showing  that  the 
proceedings  were  commenced  within  three 
years  after  they  were  issued, — Held,  that 
this  was  sufficient.    lb. 

Names  of  creditors  of  the  estate,  not 
known  at  the  time  of  filing  the  petition, 
may  be  subsequently  added.  In  re  Faulk- 
ner's Estate. 

Where  the  petition  fails  to  set  forth  the 
names  of  the  heirs-at-law,  and  the  citation 
is  not  directed  to  all  the  heirs-at-law,  the 
defects  are  jurisdictional,  and  a  purchaser 
at  the  sale  is  entitled  to  a  return  of  the 
price  paid,  the  auctioneer's  fees,  and  the 
cost  of  examining  the  title.  In  re  John's 
Estate,  18  N.  Y.  Supp.  172;  21  Civ.  Proc. 
326,  Ransom,  Surr. 

The  failure  to  name  in  the  petition  or 
to  notify  an  heir  invalidates  the  sale.  Jen- 
kins v.  Young,  35  Hun  560. 

Administrators  filed  a  petition  for  leave 
to  sell  decedent's  land  for  the  purpose  of 
paying  his  debts,  alleging  that  he  left  no 
lawful  issue,  widow,  father,  mother,  broth- 
ers, sisters,  or  descendants  of  them,  heirs 
surviving,  and  "that  his  heirs-at-law  are 
first  cousins,  and  heirs  of  deceased  first 
cousins,"  whose  names  were  given  in  a  list. 
These  persons  were  collateral  relatives  of 
decedent's  father,  and  no  mention  was  made 
of  collateral  relatives  of  his  mother.  There 
was  testimony  that  the  persons  named  in 
the  petition  were  the  only  heirs,  or  de- 
scendants of  heirs. — Held,  in  a  suit  for  spe- 
cific performance  of  a  contract  to  convey, 
made  by  one  claiming  title  under  a  sale 
ordered  pursuant  to  such  petition,  that  the 
title  was  such  that  the  purchaser  should 
have  accepted,  notwithstanding  the  failure 
of  the  petition  for  the  sale  to  allege  that 
the  mother  of  decedent  left  no  collateral 
heirs,  the  purchaser  offering  no  evidence 
that  there  were  such  heirs.  Greenblatt  v. 
Hermann,  23  N.  Y.  Supp.  565;  53  State 
Rep.  421. 

As  to  evidence  necessary  to  confer  juris- 
diction on  the  surrogate,  see  Forbes  v.  Hal- 
sey,  26  N.  Y.  53. 

For  formal  requisites  of  the  account  un- 
der the  act  of  1813,  see  Schneider  v.  McFar- 
land,  4  Barb.  139,  affi'd  2  N.  Y.  459.  See 
Sheldon  v.  Wright,  5  N.  Y.  497,  affi'g  7 
Barb.  39. 

Filing  of  an  inventory  is  not  essential 
to  confer  jurisdiction.  Schneider  v.  Mc- 
Farland.  See  Bostwick  v.  Atkins,  3  N.  Y. 
53. 

That  the  account  is  false  does  not  affect 
the  surrogate's  jurisdiction.  Woodruff  v. 
Cook,  2  Edw.  259.     See  §  2784. 
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A  petition  asking  for  sale,  and  not  ask- 
ing for  leave  to  lease  or  mortgage,  gives 
jurisdiction  to  the  surrogate  to  inquire 
whether  the  necessary  money  can  be  ob- 
tained by  lease  or  mortgage  advantageously 
to  the  estate,  and  upon  his  determining  in 
the  negative  to  order  a  sale.  Sibley  v.  Waf- 
fle, 16  N.  Y.  ISO. 

A  petition  by  executors  asking  only  for 
a  sale  of  real  estate,  is  proper  where  it  ap- 
pears therein  that  a  mortgage  or  lease 
would  fail  to  accomplish  the  purpose  in- 
tended. Matter  of  Dal  an,  88  N.  Y.  300, 
rev'g  26  Hun  46. 

A  petition,  stating  that  petitioner  had 
discovered  the  amount  of  personalty  to  be 
insufficient  to  pay  debts,  that  the  amount 


which  had  come  into  his  hands  was  $10, 
that  he  had  proceeded  with  reasonable  dili- 
gence in  converting  the  personalty  into 
money  and  applying  it  to  the  debts,  and 
that  the  only  indebtedness  of  decedent  was 
petitioner's  claim,  amounting  to  $1,559,  is 
sufficient,  though  it  did  not  state  specifical- 
ly what  application  had  been  made  of  the 
personalty,  or  the  amount  which  might  yet 
be  realized,  as  petitioner  could  not  make 
payment  on  his  own  claim  until  it  was  es- 
tablished, and  the  statute  is  only  intended 
to  prevent  a  resort  to  the  realty  until  it  is 
made  to  appear  that  the  personalty  is  in- 
sufficient. In  re  Williams'  Estate,  22  N.  Y. 
Supp.  006;  1  Misc.  35,  Davie,  Surr. 


§  2753.     [Am'd,  1894.]    Proceedings  where  some  of  the  facts  are  unknown. 

If  upon  diligent  inquiry,  any  of  the  matters  required  to  be  set  forth,  as  pre- 
scribed in  the  last  section,  can  not  be  ascertained  by  the  petitioner,  that  fact  must 
be  shown  to  the  surrogate's  satisfaction,  and  the  surrogate  must,  thereupon,  inquire 
into  the  matter,  as  prescribed  in  article  first  of  title  second  of  this  chapter.  If 
the  petition  is  presented  by  a  creditor  or  judgment-lienor,  the  surrogate  may,  by 
order,  require  the  executor  or  administrator  to  render  such  an  account  or  other 
statement,  as  he  deems  necessary  for  the  purpose  of  the  inquiry. 

Am'd  L.  1804,  c  735. 

§  2754.     [Am'd,  1894,  1911.]     Citation  thereupon. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  specified  in  the  last  section 
but  one,  have  been  ascertained,  as  far  as  they  can  be  upon  diligent  inquiry,  and 
it  appears  to  him  that  the  debts,  judgments,  Hens  and  funeral  expenses,  or  either, 
cannot  be  paid,  without  resorting  to  the  real  property,  or  interest  in  real  property, 
he  must  issue  a  citation  according  to  the  prayer  of  the  petition.  If,  upon  the 
inquiry,  it  appears  to  the  surrogate,  that  any  heir  or  devisee,  or  person  claiming 
an  interest  in  the  property  under  an  heir  or  devisee,  is  not  named  in  the  petition, 
the  citation  must  also  be  directed  to  him.  Where  the  surrogate  is  unable  to 
ascertain  to  his  satisfaction  whether  the  decedent  left,  surviving  him,  any  per- 
son, who  would  be  entitled  to  succeed  to  the  real  property  or  interest  in  real 
property,  as  heir,  or  who  would  be  entitled  to  the  real  property  or  interest  in  real 
property  affected  by  a  will,  if  the  person  had  died  intestate,  or  person  claiming 
an  interest  in  the  property  under  an  heir  or  such  devisee,  or  if  it  shall  appear 
to  the  surrogate  that  the  decedent  left  no  known  heirs-at-law  or  next  of  kin,  the 
citation  must  also  be  directed  to  the  attorney-general.  Unless  the  executor  or 
administrator  has  caused  to  be  published,  as  prescribed  by  law,  a  notice  requiring 
creditors  to  present  their  claims,  and  the  time  for  the  presentation  thereof,  pur- 
suant to  the  notice,  has  elapsed,  the  citation  must  be  directed  generally  to  all 
other  creditors  of  the  decedent,  as  well  as  the  creditors  named. 

2R.S.  101,  102,  §§  5,  6;  L.  1837,  c.  460,  §  41.  Am'd  L.  1894,  a  735;  I*  1911,  c  437. 
The  amendment  of  1911  inserted  the  sentence  "When  the  surrogate  is  unable  to  ascer- 
tain, etc." 


The  omission  to  name,  in  a  petition  for 
the  sale  of  real  estate,  one  claiming  an  in- 
terest under  the  heirs  of  the  decedent,  is 
not  fatal;  but  the  petition  may  be  amended 
or  supplemental  citation  issued.  Re  Wheel- 
er, 48  Misc.  323;   96  N.  Y.  Supp.  762. 

Under  §  2754,  where  debts  and  funeral 
expenses  may  be  satisfied  without  resorting 
to  a  sale  under  c.  18 — as  under  a  power 
in  the  will — a  citation  should  be  refused. 
Estate  of  Davids,  5  State  Rep.  357 ;  5  Dem. 
14,  Coffin,  Surr. 


A  petition  in  such  a  proceeding  may  be 
amended  so  as  to  set  out  a  mortgage  which 
is  a  lien  against  the  property  sought  to  be 
sold.  Matter  of  Ibert,  48  App.  Div.  510; 
62  N.  Y.  Supp.  1051. 

Where  a  petition  for  the  sale  of  dece- 
dent's property  to  pay  his  debts  was  filed 
before  limitations  had  run,  it  may  be 
amended,  after  the  statute  has  run.  so  as 
to  set  up  a  mortgage  lien  existing  against 
the  property.     lb. 

Citation. — When  the  notice  to  creditors 
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is  still  running  the  citation  to  show  cause 
must  be  directed  to  the  creditors  of  the  es- 
tate as  a  class,  and  must  be  published  as 
required  by  §  2523.  Matter  of  Slater,  17 
Misc.  474;   41   N.  Y.  Supp.  634,  Surr.  Ct. 

Where  petition  was  filed  within  three 
years  after  issue  of  letters  the  proceeding 
does  not  lapse  because  the  citations  were 
not  issued  for  four  years  thereafter.  Mat- 
ter of  Van  Vleck,  32  Misc.  419;  66  N.  Y. 
Supp.  727,  Surr.  Ct. 

Parties  named  in  citation  having  died 
before  service  upon  them,  service  upon  their 
personal  representatives  not  named  in  the 
citation  is  ineffectual  to  give  jurisdiction. 
Matter  of  Georgi,  35  Misc.  685;  72  N.  Y. 
Supp.  431,  Surr.  Ct 

Service  upon  tenants  of  the  property  not 
named  in  the  citation  is  nugatory.     lb. 

Parties. — Where  no  administrator's  no- 
tice to  creditors  had  been  published,  and 
no  order  for  publication  of  notice  to  un- 
known creditors  had  been  made,  a  pur- 
chaser of  land  sold  under  the  surrogate's 
decree  to  pay  debts  could  not  be  compelled 
to  complete  the  same,  since  the  proceedings 
were  void  for  want  of  notice.  Matter  of 
Georgi,  44  App.  Div.  180;  60  N.  Y.  Supp. 
772. 

If  the  exception  is  not  shown  to  exist, 
the  citation  must  contain  the  general  clause 
indicated,  although  petitioner  claims  to  be 
the  only  creditor.  Kammerer  v.  Ziegler,  1 
Dem.  177,  Rollins,  Surr. 

A  widow  who  has  had  her  dower  as- 
signed, is  not  a  necessary  party.  Rigney 
v.  Coles,  6  Bosw.  479. 

Though  the  Code  nowhere  expressly  re- 
quires the  executor  or  administrator  to  be 
cited  on  such  an  application,  it  is  obvious- 
ly intended  that  the  citation  should  be  di- 
rected to  all  persons  whose  names  are,  by 
§  2752,  required  to  be  stated, — including 
such  an  officer.     Kammerer  v.  Ziegler. 

One  who  has  purchased  the  property  at 
a  referee's  sale,  in  partition  amonrr  the 
heirs,  is  a  "person  claiming  «n  interest"  in 
the  property  under  an  heir,  and  a  neces- 
sary part}',  who  must  be  named  in  the  peti- 
tion, and  addressed  in  the  citation.     lb. 

The  will  of  D.  gave  three  legacies  which 
were  directed  to  be  paid  out  of  the  rents, 
issues,  and  profits  of  his  real  and  lease- 
hold estate,  and  were  made  a  specific  charge 
thereon.  The  executors  made  application 
to  the  surrogate  for  authority  to  sell  suf- 
ficient of  the  testator's  real  estate  to  pay 
his  debts.  Under  an  order  in  such  pro- 
ceedings directing  the  sale  of  the  real  estate, 
it  was  sold  in  parcels,  and  certain  of  the 
purchasers  refused  to  complete  the  pur- 
chase, alleging  defective  title.  One  of  the 
alleged  defects  was  that  two  of  the  three 
legatees  were  not  served  with  a  copy  of 
the  order  to  show  cause.  By  the  sale,  if 
completed,  sufficient  would  be  secured  to 
pay  the  debts  and  said  legacies. — Held,  that 
the  objection  was  untenable;  that  all  that 
was  required  was  a  substantial  compliance 
with  the  statute;  it  did  not  direct  a  serv- 
ice on  said  legatees;  and  while,  if  required, 
notice   should    be   given    them,    no    injury 


could  result  here  by  a  completion  of  the 
sale,  as  the  legacies  could  then  be  paid; 
and  so  this  was  no  reason  for  relieving  the 
purchasers.  Matter  of  Dolan,  88  N.  Y.  309, 
rev'g  26  Hun  46. 

The  will,  after  a  devise  of  certain  prem- 
ises to  the  testator's  wife  for  life,  devised 
to  the  executors  the  residue  of  his  real  es- 
tate in  trust,  to  apply  the  rents  as  specified 
during  the  life  of  the  wife,  and  upon  her 
death  directed  the  executors  to  convey  to 
such  of  his  children  as  should  then  be  liv- 
ing, or  to  their  lawful  issue  then  surviving, 
specifying  what  particular  parcel  should  be 
conveyed  to  each  child,  and  among  them  to 
T.,  a  daughter,  who  was  served  with  the 
order  to  show  cause.  It  was  objected,  on 
proceedings  to  be  relieved  from  purchase, 
that  none  of  the  executors  as  devisees  were 
served  with  the  order,  and  that  no  steps 
were  taken  to  preclude  the  issue  of  T.,  in 
case  she  should  die  before  her  mother,  leav- 
ing issue. — Held,  untenable.    lb. 

A  provision  in  the  will  that  only  such 
of  the  executors  named  as  shall  qualify 
shall  be  deemed  executors  renders  it  unnec- 
essary to  serve  the  order  to  show  cause 
why  real  estate  should  not  be  sold  on  those 
named  who  have  not  qualified.     lb. 

It  is  not  necessary  to  make  one  holding 
a  mortgage  upon  the  property  sought  to 
be  sold,  a  party  to  the  proceeding  where  he 
is  not  also  a  creditor  of  the  decedent.  So 
Held,  where  a  mortgage  was  a  lien  upon  the 
property  sought  to  be  sold,  when  acquired 
by  the  decedent  and  the  other  parties  in  in- 
terest. Estate  of  Haigh,  14  Civ.  Proc.  357 ; 
6  Dem.  454;  17  State  Rep.  827,  Ransom, 
Surr. 

If  there  is  an  infant  heir  or  devisee,  a 
guardian  must  be  appointed  for  him,  even 
though  it  does  not  appear  from  the  petition 
that  he  is  such  infant  heir  or  devisee.  Ack- 
ley  v.  Dygert,  33  Barb.  176. 

Infant  heirs  will  not  be  bound  by  the 
sale,  unless  a  guardian  is  appointed  for 
them.  Bloom  v.  Burdick,  1  Hill  130; 
Schneider  v.  McFarland,  2  N.  Y.  459,  aflfi'g 
4  Barb.  139;  Corwin  v.  Merritt,  3  Barb.  341. 

When   the   general   guardian    is   the    ex- 
ecutor, etc,  who  applies,  the  appointment 
fa  special  guardian  for  the  infants  is  es- 
sential.    Havens  v.  Sherman,  42  Barb.  636. 

A  blank  in  the  date  of  an  order  appoint- 
ing a  guardian  will  be  disregarded.  Shel- 
don v.  Wright,  5  N.  Y.  497,  affi'g  7  Barb. 
39. 

As  to  whether  a  proceeding  for  the  sale 
of  real  estate  is  invalidated  by  the  non-ap- 
pointment of  a  special  guardian  for  dece- 
dent's infant  child,  for  whom  no  general 
guardian  appears,  though  the  infant  is  reg- 
ularly served  with  process,  queere.  Dennis 
v.  Jones,  1  Dem.  80,  Rollins,  Surr. 

Where  the  proceedings  for  a  sale  of  real 
estate  by  order  of  the  surrogate  showed 
that  an  order  to  show  cause  was  personally 
served  upon  plaintiff,  a  minor  under  18, 
as  required  by  L.  1883,  c.  362,  S  6,  but  no 
guardian  was  appointed,  the  failure  to  ap- 
point a  guardian  on  the  return  day  did  not 
deprive  the  court  of  jurisdiction  over  the 
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proceedings,  or  render  the  sale  made  therein 
subject  to  be  attacked  and  defeated  in  a 
collateral  proceeding,  as  the  sale  was,  by 
L.  I860,  c.  82,  §  1,  to  be  treated  as  being 
as  valid  and  effectual  as  if  made  by  the 
order  of  a  court  having  original  general 
jurisdiction.  Jenkins  v.  Young,  43  Hun 
194. 


It  appeared  after  the  sale  that  an  infant 
guardian  ad  litem  had  not  been  properly 
appointed,  and  the  general  notice  under  § 
2754  had  not  been  given. — Held,  that  the 
error  could  not  be  corrected  by  an  order 
made  after  notice,  and  directed  to  be  filed 
nunc  pro  tunc.  Matter  of  Mahoney,  34 
Hun  5X>1. 


§  2755.  [Am'd,  1887,  1893, 1894,  1904, 1910.]  Healing  upon  application 
for  disposition  of  decedent's  real  property  for  payment  of  debts  and  funeral 
expenses. 

Upon  the  return  of  the  citation  the  surrogate  must  proceed  to  hear  the  allega- 
tions and  proofs  of  the  parties.  A  creditor  of  the  decedent,  including  one  whose 
claim  is  not  yet  due,  or  a  person  having  a  claim  for  unpaid  funeral  expenses, 
although  not  named  in  the  citation,  may  appear  and  thus  make  himself  a  party 
to  the  special  proceeding.  An  heir  or  devisee,  or  a  person  claiming  under  an 
heir  or  devisee,  of  the  property  in  question,  although  not  named  in  the  citation, 
may  contest  the  necessity  of  applying  the  property  to  the  payment  of  debts, 
judgment  liens  or  funeral  expenses,  or  the  validity  of  a  debt,  due  or  unpaid, 
represented  as  existing  against  the  decedent,  or  the  reasonableness  of  the  funeral 
expenses;  may  interpose  any  defense  to  the  whole  or  any  part  thereof;  and,  for 
that  purpose,  may  make  himself  a  party  to  the  special  proceeding,  but  a  judg- 
ment heretofore  or  hereafter  recovered  against  the  executor  or  administrator  upon 
a  claim  against  decedent  shall  be  prima  facie  evidence  and  proof  of  the  claim 
against  the  real  property  of  decedent,  and  the  burden  of  disproving  such  judg- 
ment, or  of  proving  that  the  claim  upon  which  it  was  rendered  is  invalid,  or  that 
the  judgment  was  obtained  by  collusion  shall  be  upon  the  party  disputing  or 
objecting  to  the  same,  if  such  party  shall  have  filed  written  objections  thereto. 
The  admission  or  allowance  by  the  executor  or  administrator  of  a  claim  or  debt 
of  any  creditor  against  the  decedent  shall,  for  the  purpose  of  such  proceeding, 
be  deemed  an  establishment  thereof,  unless  objection  be  made  thereto  by  a  party 
to  the  special  proceeding.  Where  such  a  defense  arises  under  the  statute  of  limi- 
tation, an-  act  or  admission  by  the  executor  or  administrator  does  not  prevent  the 
running  of  the  statute,  or  revise  the  debt,  so  as  to  affect,  in  any  manner,  the 
real  property,  or  interest  in  real  property  in  question,  or  to  permit  the  creditor 
to  participate  in  the  fund  arising  therefrom. 

2  R.  S.  101,  §§  8,  10.  Am'd  L.  1887,  c.  147;  L.  1893,  c  299;  L.  1894,  c  735;  L.  1904, 
c.  750;  L.  1910,  c.  581.  The  amendment  of  1910  inserted  the  latter  part  of  the  sentence 
ending,  "but  a  judgment  heretofore,"  etc. 


Where  a  judgment  was  to  the  knowledge 
of  the  heirs  recovered  against  an  adminis- 
tratrix on  a  note  indorsed  by  her  decedent, 
an  attorney  assuming  to  represent  the  heirs 
stipulating  for  an  entry  of  the  judgment 
after  90  days,  the  heirs  were  not  bound  by 
such  judgment,  under  §  2755,  providing  that 
an  heir  may  contest  a  claim,  though  al- 
lowed by  the  administratrix,  and  were  not 
estopped  from  disputing  the  claim  in  a 
proceeding  for  sale  of  decedent's  lands  to 
pay  the  same.  Re  Neufeld,  50  Misc.  215; 
100  N.  Y.  Supp.  444. 

When  the  prosecution  of  the  proceedings 
was  delayed  for  ten  years,  meanwhile  the 
premises  had  been  sold  in  partition,  and 
the  purchaser  refused  to  take  title, — Held, 
that  proceedings  were  properly  dismissed. 
Matter  of  Braker,  48  App.  Div.  443;  62  N. 
Y.  Supp.  859. 

The  surrogate  is  bound,  upon  the  return 
of  the  citation,  to  take  proof  of  the  claims 
of  all  who  appear  as  creditors  of  the  dece- 


dent, including  those  which  have  been  pre- 
sented to  the  executor  or  administrator,  and 
rejected,  or  not  allowed,  by  him.  Actual 
creditors  and  those  claiming  to  be  such, 
have  the  same  right  to  appear  and  establish 
their  demands.  Turner  v.  Amsdell,  3  Dem. 
19,  Spring,  Surr. 

The  surrogate  is  required  to  hear  the 
parties  and  the  petitioner  and  all  other 
claimants,  whether  they  are  mentioned  in 
the  petition  or  not,  and  they  may  prove 
their  debts.  Before  any  decree  can  be  made 
directing  the  sale  of  real  property,  it  is 
obviously  the  intention  of  the  statute  that 
all  debts  due  from  the  decedent  shall  be 
ascertained,  and  the  value  of  the  personal 
estate  undisposed  of  determined,  so  that  all 
the  creditors  of  the  decedent  may  share  pro 
rata  in  the  proceeds  of  the  real  estate  neces- 
sary to  be  sold  to  pay  the  debts  in  full. 
Matter  of  German  Bk.,  39  Hun  181. 

There  is  no  presumption  that  a  decedent 
left  any  debts,  or  that  his  personal  estate 
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is  insufficient  to  pay  them,  if  he  did,  where 
the  question  is  not  raised  by  the  answer 
or  presented  upon  the  trial  before  the  ref- 
eree. Hulse  v.  Hulse,  23  State  Rep.  123; 
17  Civ.  Proc.  92,  Bradley,  J. 

On  an  application  by  an  administrator 
for  a  sale  of  real  estate  to  pay  debts  it  is 
competent  for  the  contestant  to  show  that 
there  were  assets  not  included  in  the  in- 
rentory  applicable  to  the  payment  of  the 
debts,  although  such  inventory  was  filed  by 
his  grantor.  Matter  of  Topping,  29  State 
Rep,  211;  18  Civ.  Proc.  115;  9  N.  Y.  Supp. 
447,  Ransom,  Suit. 

It  is  not  essential  that  the  debts  against 
the  intestate  should  all  be  proved  at  the 
first  hearing.  Barnett  v.  Kincaid,  2  Lane. 
320. 

Where  real  estate,  devised  or  descended, 
is  sought  to  be  charged  with  the  debts  of 
the  decedent,  the  validity  and  existence  of 
the  debts  are  open  to  contest,  in  the  pro- 
ceeding, by  the  heirs  or  devisees,  and  the 
decree  of  the  surrogate,  on  the  accounting 
of  the  executor  or  administrator,  does  not 
conclude  them.  O'Flynn  v.  Powers,  136  N. 
T.  412;  49  State  Rep.  814,  affi'g  49  State 
Rep.  325;  21  N.  Y.  Supp.  905;  Long  v. 
Long,  142  N.  Y.  545;  60  State  Rep.  311, 
rer'g  59  State  Rep.  546. 

Upon  an  application  by  an  administrator 
for  the  sale  of  the  real  property  of  a  dece- 
dent for  the  payment  of  debts,  the  validity 
of  a  claim  of  the  administrator  against  the 
estate  may  be  determined.  Matter  of  Wil- 
liams1 Estate,  1  Misc.  35;  22  N.  Y.  Supp. 
906,  Davie,  Surr. 

Persons  interested  in  the  real  estate  may 
resist  the  debts  and  interpose  the  statute 
of  limitations  or  any  other  defense. 
Mooers  v.  White,  6  Johns.  Ch.  360;  Gil- 
christ v.  Rea,  9  Paige  66;  Renwick  v.  Ren- 
wick,  1  Bradf .  234. 

A  widow  who  has  had  her  dower  as- 
signed, has  no  right  to  appear  and  contest 
the  proceedings,  and  a  sale  of  the  whole  of 
her  deceased  husband's  real  estate,  includ- 
ing her  dower,  is  void  as  to  her  dower. 
Lawrence  v.  Brown,  5  N.  Y.  394;  Lawrence 
▼.  Miller,  2  N.  Y.  246,  rev'g  1  Sand.  516. 
Upon  the  application,  it  is  competent  for 
the  heirs  or  devisees  to  show  that  the  per- 
sonal estate  has  not  been  applied  to  the 
payment  of  the  debts,  but  the  sale  may  be 
ordered  if  the  personal  property  is  insuffi- 
cient to  pay  all  the  debts,  and  the  surro- 
gate has  satisfactory  evidence  that  the  ex- 
ecutor or  administrator  has  proceeded  with 
reasonable  diligence.  Skidmore  v.  Romaine, 
2  Bradf.  122,  Bradford,  Surr. 

It  is  no  bar  to  these  proceedings  that  the 
creditor  has  neglected  to  report  the  debt 
to  the  administrator.  Wood  v.  Byington, 
2  Barb.  Ch.  387.     But  see  §  1822. 

The  administrators,  not  representing 
either  the  heirs  or  the  purchaser,  cannot  set 
up  a  sale  in  partition  and  distribution  of 
the  proceeds,  Richardson  v.  Judah,  2  Bradf. 
157   Bradford,  Surr. 

Where  more  than  ten  years  have  elapsed 
since  the  probate  of  a  will  devisees  may 
set  up  the  statute  of  limitations   against 


proceedings  to  sell,  though  judgment  has 
been  recovered  on  the  debts  against  the  ex- 
ecutrix.    Butler   v.   Johnson,  41   Hun   206. 

Judgment-creditors  may  set  up  the  stat- 
ute of  limitations  though  the  devisee  of  the 
land  does  not  appear  or  oppose  the  appli- 
cation.    Raynor  v.  Gordon,  23  Hun  264. 

The  existence  of  a  dispute  as  to  the  va- 
lidity of  the  petitioners  claim  does  not 
deprive  the  surrogate  of  jurisdiction  of  the 
proceedings,  the  same  being  determinable 
by  him.  Kammerer  v.  Ziegler,  1  Dem.  177, 
Rollins,  Surr.;  People  ex  rel.  v.  Westbrook, 
61  How.  138,  Potter,  J. 

But  he  cannot  decide  the  question  be- 
tween a  creditor  of  deceased  and  a  repre- 
sentative of  deceased.    lb. 

On  an  application  for  an  order  of  sale, 
the  surrogate  cannot  pass  upon  claims 
against  the  estate,  presented  by  the  heir  or 
devisee,  and  disputed  by  the  executor.  Ex 
parte  Glann,  2  Redf.  75,  Spencer,  Surr. 

Tlie  surrogate  has  not  jurisdiction  to 
pass  on  equities  between  devisees  and  cred- 
itors.    Cleveland  v.  Whiton,  31   Barb.  544. 

Testimony  offered  for  the  purpose  of  dis- 
puting a  contested  claim  may  be  excluded. 
Barnett  v.  Kincaid. 

The  fact  that  claims  against  a  decedent's 
estate  have  been  presented  to  the  adminis- 
trator, and  by  him  admitted  to  be  valid 
claims  against  the  estate,  establishes  prima 
facie  their  validity,  and  puts  the  burden 
of  proving  their  invalidity  upon  those  who 
object  thereto.  Estate  of  Le  Baron,  6  Civ. 
Proc.  62;  3  Dem.  37,  Bergen,  Surr. 

The  fact  that  a  claim  against  the  estate 
of  a  deceased  person  has  been  presented  to 
and  rejected  by  the  executor  or  administra- 
tor, does  not  deprive  the  surrogate  of  juris- 
diction to  determine  the  validity  of  the 
claim  in  proceedings  instituted  under  § 
2750  et  seq.,  upon  petition  of  the  creditor 
to  sell  the  real  estate  of  the  deceased.  The 
surrogate  has  jurisdiction  in  such  a  pro- 
ceeding to  determine  the  validity  of  all 
claims  upon  the  estate  which  are  not  al- 
ready liens  upon  the  real  property,  as  well 
that  of  the  petitioning  creditor  as  of  other 
creditors.  Matter  of  Haxtun,  102  N.  Y. 
157;  9*  Civ.  Proc.  197,  revV  33  Hun  364; 
Merchant  v.  Merchant,  25  State  Rep.  268; 
6  N.  Y.  Supp.  875. 

Decedent  gave  his  wife  his  personal  prop- 
erty absolutely,  and  the  use  of  the  real 
estate  for  life;  at  her  death  the  real  estate 
was  to  be  sold  and  the  proceeds  distributed 
among  his  descendants.  The  executor  ac- 
counted in  1879,  the  widow  alone  being 
cited,  and  a  balance  was  found  due  to  him ; 
but  he  included  charges  for  a  debt  of  his 
own,  for  commissions  and  for  personal  ex- 
penses.— Held,  that  this  was  contrary  to 
law;  that  there  was  sufficient  personalty  to 
pay  all  claims  against  the  estate,  and  that 
the  claim  now  presented  by  the  executor 
could  not  be  paid  from  the  proceeds  of  the 
realty.  Matter  of  Willard,  29  State  Rep. 
949;  9  N.  Y.  Supp.  555,  Adlington,  Surr. 

The  proceedings  may  not  be  discontinued 
at  the  option  of  applicant  after  other  par- 
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ties  have  been  brought  in.  Farrington  v. 
King,  1  Bradf.  182,  Bradford,  Surr. 

A  proceeding  to  mortgage  decedent's  real 
property  and  pay  his  debts  cannot  be  dis- 
missed or  abandoned  except  by  the  entry 
of  an  order  to  that  effect,  and  the  surrogate 
may  order  it  to  proceed  on  the  motion  of 
a  creditor.  Raven  v.  Norton,  2  Dem.  110, 
Bergen,  Surr. 

Where  proceedings  have  been  instituted 
by  the  administrator,  a  creditor  whose 
claim  is  set  out  in  the  petition  and  who  ap- 
pears becomes  a  party  from  that  time  and 
is  entitled  to  have  the  proceedings  con- 
tinued.    Matter  of  Luce,  17  Week.  Dig.  35. 

Where  the  validity  of  the  creditor's  claim 
is  denied,  the  ordering  of  issues  to  be  made, 
to  be  tried  at  circuit,  is  discretionary,  and 
will  be  refused  where  it  would  entail  need- 
less delay  and  expense.  Mead  v.  Jenkins, 
4  Redf.  371,  revM  on  another  point,  27  Hun 
570,  affi'd  95  N.  Y.  31. 

A    lessor    agreed   to   pay    hia    lessee    for 

§  2756.     [Am'd,  1904.]    What  proof  necessary  for  a  decree. 

A  decree  directing  the  disposition  of  real  property  or  of  an  interest  in  real  prop- 
erty can  be  made  only  where  after  due  examination  the  following  facts  have  been 
established  to  the  satisfaction  of  the  surrogate. 

1.  That  the  proceedings  have  been  in  conformity  to  this  title. 

2.  That  the  personal  estate  of  the  decedent  is  insufficient  for  the  payment  of  his 
debts  and  funeral  expenses. 

Substitute  for  former  section.     Am'd  L.  1904,  c.  760. 


building  a  barn  on  the  leased  premises,  and 
that,  in  case  of  the  lessor's  death  during 
the  term,  the  leasee  "shall  have  a  legal 
claim  against  my  estate  for  the  reasonable 
value  of  said  barn."  At  the  time  of  mak- 
ing the  agreement  the  lessor  had  no  person- 
alty, and  he  died  during  the  term  without 
paying  for  the  barn. — Held,  that  the  coo- 
tract  was  not  in  the  nature  of  an  equitable 
mortgage  on  the  land,  but  merely  an  ad- 
mission of  an  indebtedness  which  the  lessee 
could  enforce  by  a  proceeding  to  sell  the 
deceased  lessor's  land  for  payment  of  debts. 
In  re  Williams'  Estate,  22  N.  Y.  Supp. 
906;  1  Misc.  35,  Davie,  Surr. 

Where  a  claim  has  been  litigated  by  the 
devisees,  and  the  case  upon  the  testimony 
offered  submitted,  the  surrogate  cannot  re- 
open the  case  and  receive  new  testimony 
without  notice  to  the  devisees  or  their  at- 
torney. Estate  of  Heannan,  20  Civ.  Proc. 
8;  11  N.  Y.  Supp.  906;  34  State  Rep.  231. 


Where  an  application  by  a  widow  alleges 
that  the  names  and  number  of  the  heirs-at- 
law  of  the  deceased  are  not  known,  and  that 
she  does  not  know  of  any  persons  claiming 
to  be  such,  it  is  insufficient  to  enable  the 
court  to  order  the  sale,  where  there  is  no 
statement  that  any  effort  has  been  made  to 
ascertain  the  heirs,  nor  as  to  whom  the 
heirs  were  of  whom  petitioner  heard  17 
years  ago.  Re  O'Neill,  49  Misc.  285;  99 
N.  Y.  Supp.  237. 

On  distribution  of  the  proceeds  of  the 
sale  of  realty  of  intestate,  a  creditor  who, 
after  trial  before  a  referee,  had  recovered 
judgment  against  the  administrator,  is  en- 
titled to  be  paid  the  face  of  the  judgment, 
but  not  referee's  fees  or  disbursements 
which  he  has  paid  or  incurred.  Summers' 
Estate,  37  Misc.  Rep.  575;  75  N.  Y.  Supp. 
1050. 

A  judgment  against  an  executor  is  not 
made  presumptive  evidence  of  the  debt  in 
other  proceedings  than  those  before  a  sur- 
rogate for  the  sale  of  real  estate,  §  2756. 
Burnham  v.  Burnham,  46  App.  Div.  513; 
62  N.  Y.  Supp.  120. 

Proof  of  what  witnesses,  now  deceased, 
testified  to  in  an  action  against  testator's 
executor,  is  not  admissible  in  an  action 
against  testator's  devisee?  to  show  the  ex- 
istence of  a  debt,  the  subject  of  both  actions, 
on  the  ground  that  defendant  in  one  action 
was  in  privity  with  the  defendants  in  the 
other.     lb. 

A  judgment  against  an  administrator  for 
a  debt  due  from  decedent,  rendered  on  a 
trial   on    the   merits,    is   only   presumptive 


evidence  of  the  debt  on  the  hearing  before 
the  surrogate,  and  therefore  a  judgment  by 
default  is  not  entitled  to  any  weight  as  evi- 
dence of  a  debt  against  the  estate.  Kirk- 
pa  trick's  Estate,  9  Misc.  228;  30  N.  Y. 
Supp.  283,  Suit.  Ct 

The  debts  of  a  decedent  for  payment  of 
which  his  real  estate  may  be  sold,  and 
which  §  2757,  provides  shall  not  include 
costs  of  a  judgment  against  his  executor  or 
administrator,  do  not  include  costs  of  an 
action  against  the  surviving  partner  of  de- 
cedent. Stowell's  Estate,  15  Misc.  533;  37 
N.  Y.  Supp.  1127,  Suit.  Ct. 

On  distribution  of  the  proceeds  of  the 
sale  of  realty  of  intestate,  a  creditor  who, 
after  trial  before  a  referee,  had  recovered 
judgment  against  the  administrator,  is  en- 
titled to  be  paid  the  face  of  the  judgment, 
but  not  referee's  fees  or  disbursements 
which  he  has  paid  or  incurred,  under  §f 
2756.  2757.  Summers'  Estate,  37  Misc. 
575;  75  N.  Y.  Supp.  1050,  Surr.  Ct. 

Where  the  claim  of  a  creditor  of  a  dece- 
dent has  been  fixed  in  amount  by  the  decree 
of  a  surrogate's  court,  rendered  upon  an 
accounting  to  which  he  was  a  party,  he  is 
concluded  thereby,  in  a  proceeding  subse- 
quently instituted  by  him  for  the  sale  of 
decedent's  real  property.  Mead  v.  Jenkins, 
3  Dem.  551,  Coffin,  Surr. 

A  judgment  rendered  upon  the  taking  of 
an  inquest  by  plaintiff  is  one  rendered  after 
a  trial  upon  the  merits.  Estate  of  Rosen- 
field,  10  Civ.  Proc  201;  5  State  Rep.  339; 
5  Dem.  251,  Rollins,  Surr. 

A  devisee  of  the  real  estate  in  question, 
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or  any  person  claiming  under  him,  may 
contest  the  validity  of  a  judgment  obtained 
against  the  administrators,  like  any  other 
claim  or  demand  against  the  estate.  Col- 
son  v.  Brainard,  1  Redf.  324,  Holmes,  Surr. 
A  judgment  for  a  debt  due  from  testator, 


entered  on  an  offer  of  his  executors,  is  not 
evidence  of  the  debt,  as  there  is  no  trial  on 
the  merits.  The  offer  is  not  equivalent  to 
an  admission  of  indebtedness  by  the  estate. 
Kavanagh  v.  Wilson,  5  Redf.  43,  Calvin, 
Surr. 


§  2757.     [Am'd,  1904,  1911.]    Decree  to  mortgage,  lease  or  selL 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the  personal  estate 
of  the  decedent  is  insufficient  for  the  payment  of  his  debts  and  funeral  expenses, 
the  surrogate  shall  make  a  decree  empowering  the  executor  or  administrator  to 
mortgage,  lease  or  sell  the  whole  or  such  part  of  the  real  property  or  interest  of 
the  decedent  in  real  property  as  the  surrogate  shall  deem  necessary  for  the  pay- 
ment thereof.  The  surrogate  may  limit  the  amount  to  be  sold  and  afterward 
extend  the  power  to  other  parcels  and  direct  the  order  of  the  sale  of  parcels  and 
may  direct  whether  the  same  be  mortgaged,  leased,  or  sold,  for  the  purpose  of 
preserving  all  the  rights  and  equities  of  the  parties  and  preventing  any  unneces- 
sary disposition  of  such  real  property;  and  may  limit  the  amount  to  be  raised 
thereby.  The  decree  must  describe  the  property  to  be  sold  with  common  cer- 
tainty. If  it  appears  that  one  or  more  distinct  parcels  of  which  the  decedent 
died  seized  has  been  devised  by  him  or  sold  by  his  heirs  the  decree  must  provide 
that  the  several  distinct  parcels  be  sold  in  the  following  order : 

1.  Property  which  descended  to  the  decedent's  heirs  and  which  has  not  been 
sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold  by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the  decedent  left  no 
known  heirs-at-law,  or  if  the  surrogate  is  unable  to  determine  whether  there  are 
heirs-at-law  entitled  to  inherit,  the  sale  must  be  directed  to  be  held  at  public 
auction,  and  due  notice  of  the  sale  shall  be  directed  and  given  to  the  attorney- 
general 

Am'd  I*.  1904,  a  750;  L.  1911,  c.  435.    The  amendment  of  1911  added  the  last  sentence. 

§  2758.  [Am'd,  1894,  1904.]  Duty  of  executor  or  administrator  to  exe- 
cute decree  after  filing  bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute  the  power  con- 
ferred upon  him  by  a  decree  directing  that  property  be  mortgaged,  leased  or  sold ; 
but  he  must  first  execute  and  file  with  the  surrogate  his  bond,  with  two  or  more 
sureties,  to  the  people  of  the  State  in  a  penalty  fixed  by  the  surrogate  not  less 
than  twice  the  sum  to  be  raised,  or  the  value  of  the  real  property,  or  interest  in 
real  property,  directed  to  be  sold.  The  bond  must  be  conditioned  for  the  faithful 
performance  of  the  duties  imposed  upon  the  principal  by  the  decree  and  for  the 
accounting  by  the  principal  for  all  moneys  received  by  him  whenever  he  is  re- 
quired so  to  do  by  a  court  of  competent  jurisdiction. 

Am'd  L.  1904,  c.  750.    Substitute  for  former  section. 

As  to  bond,  see  Matter  of  Georgi,  21  Misc.  419;  47  N.  T.  Supp.  1061. 

§  2759.  [Am'd,  1894,  1904.]  Proceedings  upon  failure  to  execute  decree 
or  file  bond. 

Where  there  are  two  or  more  executors  or  administrators,  if  either  of  them 
fails,  within  such  time  as  the  surrogate  deems  reasonable,  to  give,  or  to  join  with 
his  co-executors  or  co-administrators  in  giving,  a  bond  as  prescribed  in  the  last 
flection,  the  surrogate  may  direct  those  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  But  if  a  sole  executor  or  administrator,  or  all  the  execu- 
tors or  administrators,  so  fail,  such  failure  shall  be  deemed  ground  for  the  revo- 
cation of  his  or  their  letters  and  the  surrogate  shall,  upon  the  application  of  any 
person  interested,  revoke  such  letters  and  grant  administration  to  such  person 
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entitled  as  will  execute  such;  decree.  He  may  revoke  letters  so  granted  from  time 
to  time,  as  the  case  requires,  to  obtain  the  proper  execution  of  the  decree.  A 
person  to  whom  letters  are  so  granted  shall  have  all  the  powers  under  the  decree 
which  were  given  to  the  executor  or  administrator  at  the  time  it  was  made;  and 
must  give  the  bond  required  by  such  decree,  as  well  as  the  bond  required  to  be 
given  upon  issuing  letters  to  him. 
Am'd  L.  1904,  c.  760. 


Under  a  will  containing  the  following 
clause,  "I  authorize  and  empower  such  ex- 
ecutors who  act  to  sell  and  convey  any  real 
estate  of  which  I  die  seized,"  the  power  is 
discretionary,  and  does  not  deprive  a  cred- 
itor of  the  right  to  a  judicial  sale  to  pay 
debts,  under  §  2759.  Parker  v.  Beer,  173 
N.  Y.  332;  66  N.  E.  3. 

The  will  gave  to  the  executors  in  trust 
all  the  personal  and  real  estate  of  the  tes- 
tator, for  the  purpose  of  paying  debts,  fun- 
eral expenses,  legacies,  etc,  with  a  direc- 
tion to  sell,  but  at  a  time  when,  in  their 
judgment,  it  would  be  for  the  best  interests 
of  the  estate;  and  the  power  was  also  given 
to  them  to  use  any  or  all  of  the  personal 
estate  for  the  purpose  of  taking  care  of  the 
real  estate  until  the  same  shall  be  sold; 
the  real  estate  being  mortgaged  and  un- 
salable, and  it  appearing  that  if  any  of 
the  creditors  had  sued  upon  their  claims, 
while  that  would  have  prevented  the  stat- 
ute of  limitations  from  running,  they  could 
not  have  collected  the  claims  without  a 
sale  of  the  real  estate,  which  would  have 
destroyed  any  equity  which  the  estate  had 
therein, — Held,  that  the  property  having 
been  effectually  devised  and  charged  with 
the  payment  of  debts,  etc.,  and  the  execu- 
tors having  a  valid  power  of  sale,  prior  to 
the  amendment  of  1904,  the  creditors  could 
not  have  forced  a  sale  of  the  real  estate 
under  §  2759,  subd.  4.  Matter  of  Prince, 
56  Misc.  222;   107  N.  Y.  Supp.  296. 

Testatrix  devised  to  her  sister  the  in- 
come for  life  of  all  her  real  estate,  after 
payment  of  her  debts,  and  subsequently 
gave  one  of  the  executors  the  management 
of  her  real  estate,  with  power  to  sell  and 
convey  the  same  after  her  death. — Held,  to 
give  him  power  to  sell  for  payment  of  her 
debts,  so  that  a  proceeding  to  sell  for  that 
purpose  under  Co.  Proc.  §  2759,  could  not  be 
maintained.  Re  Rowley,  38  Misc.  622;  78 
N.  Y.  Supp.  215. 

The  will  of  J.  directed  the  payment  of 
his  debts  as  soon  as  practicable  after  his 
decease,  gave  the  residue  of  his  property  to 
his  wife,  and  gave  to  his  executor  a  power 
of  sale  "for  any  purpose  that  he,  in  his  best 
judgment,  may  think  proper,"  the  proceeds 
of  any  sale  to  be  applied  in  conformity  to 
the  provisions  of  the  will. — Held,  that  the 
power  of  sale  was  not  imperative,  and  ac- 
cordingly, as  its  execution  could  not  be  en- 
forced, that  proceedings  under  §  2759,  subd. 
4,  could  be  maintained  by  a  creditor  for 
the  sale  of  the  decedent's  real  estate  for 
the  payment  of  his  debts.  Matter  of  John- 
son, 18  App.  Div.  371;  46  N.  Y.  Supp.  53. 
Leave  to  sell  land  of  a  decedent  for  pay- 
ment of  debts  will  not  be  granted  without 


proof  of  the  facts  required  to  be  shown  by 
the  statute,  though  the  application  is  not 
resisted  by  the  devisee.  Lichtenstein's  Es- 
tate,- 25  Civ.  Proc.  301;  16  Misc.  667;  39 
N.  Y.  Supp.  174,  Burr.  Ct. 

Where  a  petition  by  a  creditor  for  the 
sale  of  decedent's  land  to  pay  debts  states 
that  all  decedent's  property  had  been  ap- 
plied to  the  payment  of  the  funeral  ex- 
penses, and  the  excess  thereof,  if  any,  was 
paid  over  to  her  children  and  the  legatees 
under  her  will,  a  reference  will  be  ordered 
to  show  the  amount  of  personalty  which 
came  into  the  executor's  hands  in  order  to 
determine  whether  there  was  anything 
which  could  have  been  applied  to  the  pay- 
ment of  debts.    lb. 

Under  §  2759,  providing  for  the  sale  of 
a  decedent's  lands  to  pay  his  debts,  where 
all  his  personal  property  has  been  applied 
to  the  debts,  or  where  it  appears  that  the 
personalty  is  insufficient  to  pay  all  the 
debts,  a  proceeding  to  sell  land  may  be  in- 
stituted, though  there  has  been  no  judicial 
settlement  of  the  accounts  of  the  adminis- 
trator. Howard's  Estate,  11  Misc.  224;  32 
N.  Y.  Supp.  1098,  Surr.  Ct. 

A  proceeding  to  sell  land  of  a  decedent 
for  the  payment  of  his  debts,  instituted  29 
years  after  the  death  of  the  debtor,  until 
which  time  no  personal  representative  had 
been  appointed,  will  not  be  denied  on  the 
ground  of  petitioner's  delay  in  instituting 
the  proceedings,  where  the  contestant  had 
a  prior  right  to  the  administratorship.     lb. 

A  finding  by  a  surrogate  that  the  per- 
sonal property  of  a  testator  is  insufficient  to 
pay  his  debts  is  not  warranted,  where  a 
large  part  of  the  indebtedness  is  computed 
on  the  basis  of  his  liability  for  all  the  debts 
of  insolvent  firms  of  which  he  was  a  mem- 
ber, since  it  does  not  follow  that,  because 
the  surviving  members  are  insolvent,  noth- 
ing can  be  collected  of  them.  Meagley's  Es- 
tate, 39  App.  Div.  83;  56  N.  Y.  Supp.  503. 

The  conditions  prescribed  by  §  2759,  are 
the  same,  whether  the  application  is  made 
by  the  executor  or  a  creditor.    lb. 

Where,  in  a  proceeding  to  sell  real  estate 
to  pay  the  debts  of  an  estate,  it  appears 
that  the  executrix  has  misapplied  the  funds, 
the  amount  so  misapplied  must  be  charged 
to  her,  and  treated  as  so  much  money  in 
her  possession.     lb. 

A  decree  for  the  sale  of  decedent's  lands 
to  pay  her  debts  cannot  be  made  where 
the  personal  estate  was  sufficient  therefor, 
and  the  executor  has  misapplied  it.  Very's 
Estate,  24  Misc.  139;  63  N.  Y.  Supp.  389, 
Surr.  Ct. 

Can  only  be  in  the  manner  prescribed  by 
statute,  which  requires  proof  of  claims  of 
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creditors.     Dunning    v.    Dunning,    82    Hun 
462;  31  N.  Y.  Supp.  719. 

Before  a  decree  can  issue,  the  petitioner 
must  establish  that  all  the  personal  prop- 
erty which  could  have  been  applied  to  the 
payment  of  debts,  has  been  so  applied,  and 
that  a  deficiency  exists.  Matter  of  Georgi, 
21  Misc.  419;   47  N.  Y.  Supp.   1061,  Surr. 

a. 

In  determining  whether  the  personal  es- 
tate is  insufficient  to  pay  debts,  the  surro- 
gate may  consider  the  inventory  on  file,  and 
a  final  accounting  is  not  necessary  before 
making  the  order  of  sale.  Merchant  v. 
Merchant,  25  State  Rep.  268;  6  N.  Y.  Supp. 
875. 

Testator's  estate  consisted  solely  of  real 
property.  By  his  will  he  gave  certain  leg- 
acies, directed  the  payment  of  all  his  debts 
and  funeral  expenses  as  soon  as  possible 
after  his  death,  and  provided  that  his  en- 
tire estate  should  be  sold  and  turned  into 
cash  as  soon  after  his  death  as  his  executors 
deemed  it  advisable. — Held,  that  under  the 
will,  the  real  property  was  "subject  to  a 
valid  power  of  sale  for  the  payment"  of 
debts,  and,  in  the  absence  of  proof  of  the 
impracticability  of  executing  the  power,  and 
its  relinquishment  by  the  creditor  was  not 
subject  to  disposition  under  c.  18,  tit.  5. 
Dennis  v.  Jones,  1  Dem.  80,  Rollins,  Surr. 

The  surrogate  may  order  sale  upon  peti- 
tion of  the  creditors,  although  all  the  ad- 
ministrators have  not  united  in  making  and 
returning  an  inventory  of  the  estate. 
Wood  v.  McChesney,  40  Barb.  417. 

A  surrogate  cannot  order  the  sale  of  real 
estate  until  the  executors  have  applied  all 
the  personal  estate  to  that  object.  Moore 
v.  Moore,  14  Barb.  27;  Corwin  v.  Merritt, 
3  Barb.  341. 

When  personal  property  has  been  ex- 
hausted in  payment  of  legacies,  whether  the 
surrogate  can  order  the  sale  of  real  estate 
for  the  payment  of  debts,  qwere.  Corwin 
v.  Merritt. 

Personal  assets  must  be  applied  before 
the  order  of  sale  is  granted,  but  not  neces- 
sarily before  the  order  to  show  cause. 
Bloom  v.  Burdick,  1  Hill   130. 

Only  personal  property  which  has  actual- 
ly come  to  the  hands  of  the  executor  should 
be  reckoned;  uncollected  and  litigated  de- 
mands are  not  to  be  included.  Bridge  v. 
Swain.  3  Redf.  487,  Coffin,  Surr. 

Costs  awarded  against  the  estate  since 
the  death  of  decedent  are  not  a  debt  con- 
templated by  the  statute.  Sanford  v. 
Granger,  12  Barb.  392.     See  §  2757. 

Nor  expenses  of  administration.  Corn- 
wall's Estate,  1  Tuck.  250,  Tucker,  Surr. 

A  claim  of  a  mother  and  administrator 
against  her  child  for  maintenance  is  not 
such  debt.    Woodruff  v.  Cook,  2  Edw.  259. 

On  an  application  to  pay  debts  discovered 
more  than  six  years  after  letters  granted, 
it  must  be  shown  that  they  are  not  out- 
lawed. If,  having  no  personal  assets,  the 
administrator  voluntarily  pay  an  outlawed 
debt,  he  cannot  have  a  sale  of  real  estate 
to  reimburse  himself.  Gilchrist  v.  Rea,  9 
Paige  66. 


A  sale  of  real  estate  cannot  be  had  for 
the  purpose  of  reimbursing  the  executor 
or  administrator  for  debts  paid,  or  for  dis- 
bursements and  expenses  of  administration, 
or  for  commissions.  Fitch  v.  Witbeck  2 
Barb.  Ch.  161;  Ball  v.  Miller,  17  How.  300. 

When  it  sufficiently  appears  that  a  sale 
is  necessary,  the  order  may  be  made  with- 
out awaiting  the  termination  of  pending 
litigation  on  disputed  claims  against  the 
estate.     Barnett   v.    Kincaid,   2   Lans.    320. 

While  the  surrogate  may,  in  a  proper 
case,  direct  a  sale  to  pay  debts,  although 
all  the  personal  property  has  not  been  ap- 
plied or  a  part  of  the  debts  consists  of 
doubtful  or  litigated  demands,  yet  in  such 
case  reasonable  diligence  in  converting  the 
assets  into  money  and  applying  them  to 
the  debts  must  be  shown.  Matter  of  Top- 
ping, 29  State  Rep.  211;  18  Civ.  Proc.  115; 
9  N.  Y.  Supp.  447;  2  Connol.  187,  Ransom, 
Surr. 

A  surrogate  will  deny  a  petition  for  a 
sale  of  all  a  decedent's  real  estate  to  pay 
debts,  where  a  portion  of  it  is  expressly 
charged  therewith.  Smith  v.  Coup,  6  Dem. 
45,  Coffin,  Surr. 

If  the  decedent  at  the  time  of  his  death 
left  sufficient  personal  property  which 
could  have  been  applied  to  the  payment  of 
his  debts  and  funeral  expenses,  in  the  ex- 
ercise of  reasonable  diligence  on  the  part 
of  his  executors  or  administrators,  then  re- 
sort cannot  be  had  to  the  statutes  for  the 
sale  of  his  real  estate  for  the  payment  of 
his  debts.  In  that  event  the  personal  prop- 
erty is  the  fund  for  the  payment  of  his 
debts,  and  the  creditors  must  resort  to  that 
through  the  executors  or  administrators. 
If  they  waste  or  squander  the  personal 
property  so  that  it  becomes  insufficient  for 
the  payment  of  the  debts,  the  only  resort 
of  the  creditors  is  to  them  to  enforce  their 
personal  responsibility,  and  they  cannot  in 
that  case  cause  the  real  estate  to  be  sold 
under  the  statutes  referred  to.  But  if  the 
personal  property  left  by  the  decedent  at 
the  time  of  his  death  was  insufficient  to 
nay  his  debts,  or  if  the  executors  or  admin- 
istrators proceed  with  reasonable  diligence 
in  applying  it  to  the  payment  of  his  debts, 
and  it  proves  insufficient  for  that  purpose, 
then,  and  then  only,  a  case  is  made  for  the 
sale  of  the  real  estate.  So,  in  the  language 
of  this  section,  before  the  surrogate 
can  make  a  decree  for  the  sale  of  the  real 
estate  the  petitioner  must  establish  that  all 
the  personal  property  of  the  decedent 
which  could  have  been  applied  to  the  pay- 
ment of  the  decedent's  debts  and  funeral 
expenses  has  been  bo  applied.  If  he  estab- 
lishes that,  then  he  need  go  no  further, 
and  the  surrogate  is  authorized  to  make 
the  decree.  If  he  cannot  establish  that,  but 
establishes  the  other  alternative,  that  the 
executors  or  administrators  have  proceeded 
with  reasonable  diligence  in  converting  the 
personal  property  into  money  and  apply- 
ing it  to  the  payment  of  the  debts  and  fu- 
neral expenses,  and  that  it  is  insufficient 
for  the  payment  of  the  same,  then,  even  if 
it  has  not  all  been  so  applied  at  the  time  of 
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entitled  as  will  execute  sucbi  decree.  He  may  revoke  letters  so  granted  from  time 
to  time,  as  the  case  requires,  to  obtain  the  proper  execution  of  the  decree.  A 
person  to  whom  letters  are  so  granted  shall  have  all  the  powers  under  the  decree 
which  were  given  to  the  executor  or  administrator  at  the  time  it  was  made;  and 
must  give  the  bond  required  by  such  decree,  as  well  as  the  bond  required  to  be 
given  upon  issuing  letters  to  him. 
Am'd  L.  1904,  c  750. 


Under  a  will  containing  the  following 
clause,  "I  authorize  and  empower  such  ex- 
ecutors who  act  to  sell  and  convey  any  real 
estate  of  which  I  die  seized,"  the  power  is 
discretionary,  and  does  not  deprive  a  cred- 
itor of  the  right  to  a  judicial  sale  to  pay 
debts,  under  §  2769.  Parker  v.  Beer,  173 
N.  Y.  332;  68  N.  E.  3. 

The  will  gave  to  the  executors  in  trust 
all  the  personal  and  real  estate  of  the  tes- 
tator, for  the  purpose  of  paying  debts,  fun- 
eral expenses,  legacies,  etc,  with  a  direc- 
tion to  sell,  but  at  a  time  when,  in  their 
judgment,  it  would  be  for  the  best  interests 
of  the  estate;  and  the  power  was  also  given 
to  them  to  use  any  or  all  of  the  personal 
estate  for  the  purpose  of  taking  care  of  the 
real  estate  until  the  same  shall  be  sold; 
the  real  estate  being  mortgaged  and  un- 
salable, and  it  appearing  that  if  any  of 
the  creditors  had  sued  upon  their  claims, 
while  that  would  have  prevented  the  stat- 
ute of  limitations  from  running,  they  could 
not  have  collected  the  claims  without  a 
sale  of  the  real  estate,  which  would  have 
destroyed  any  equity  which  the  estate  had 
therein, — Held,  that  the  property  having 
been  effectually  devised  and  charged  with 
the  payment  of  debts,  etc.,  and  the  execu- 
tors having  a  valid  power  of  sale,  prior  to 
the  amendment  of  1904,  the  creditors  could 
not  have  forced  a  sale  of  the  real  estate 
under  §  2759,  subd.  4.  Matter  of  Prince, 
56  Misc.  222;   107  N.  Y.  Supp.  296. 

Testatrix  devised  to  her  sister  the  in- 
come for  life  of  all  her  real  estate,  after 
payment  of  her  debts,  and  subsequently 
gave  one  of  the  executors  the  management 
of  her  real  estate,  with  power  to  sell  and 
convey  the  same  after  her  death. — Held,  to 

Sive  him  power  to  sell  for  payment  of  her 
ebts,  so  that  a  proceeding  to  sell  for  that 
purpose  under  Co.  Proc.  §  2759,  could  not  be 
maintained.  Re  Rowley,  38  Misc.  622;  78 
N.  Y.  Supp.  215. 

The  will  of  J.  directed  the  payment  of 
his  debts  as  soon  as  practicable  after  his 
decease,  gave  the  residue  of  his  property  to 
his  wife,  and  gave  to  his  executor  a  power 
of  sale  "for  any  purpose  that  he,  in  his  best 
judgment,  may  think  proper,"  the  proceeds 
of  any  sale  to  be  applied  in  conformity  to 
the  provisions  of  the  will. — Held,  that  the 
power  of  sale  was  not  imperative,  and  ac- 
cordingly, as  its  execution  could  not  be  en- 
forced, that  proceedings  under  §  2759,  subd. 
4,  could  be  maintained  by  a  creditor  for 
the  sale  of  the  decedent's  real  estate  for 
the  payment  of  his  debts.  Matter  of  John- 
son, 18  App.  Div.  371;  46  N.  Y.  Supp.  53. 
Leave  to  sell  land  of  a  decedent  for  pay- 
ment of  debts  will  not  be  granted  without 


proof  of  the  facts  required  to  be  shown  by 
the  statute,  though  the  application  is  not 
restated  by  the  devisee.  Lichtenstein's  Es- 
tate; 25  Civ.  Proc  301;  16  Misc.  667;  39 
N.  Y.  Supp.  174,  Burr.  Ct 

Where  a  petition  by  a  creditor  for  the 
sale  of  decedent's  land  to  pay  debts  states 
that  all  decedent's  property  had  been  ap- 
plied to  the  payment  of  the  funeral  ex- 
penses, and  the  excess  thereof,  if  any,  was 
paid  over  to  her  children  and  the  legatees 
under  her  will,  a  reference  will  be  ordered 
to  show  the  amount  of  personalty  which 
came  into  the  executor's  hands  in  order  to 
determine  whether  there  was  anything 
which  could  have  been  applied  to  the  pay- 
ment of  debts.    lb. 

Under  §  2759,  providing  for  the  sale  of 
a  decedent's  lands  to  pay  his  debts,  where 
all  his  personal  property  has  been  applied 
to  the  debts,  or  where  it  appears  that  the 
personalty  is  insufficient  to  pay  all  the 
debts,  a  proceeding  to  sell  land  may  be  in- 
stituted, though  there  has  been  no  judicial 
settlement  of  the  accounts  of  the  adminis- 
trator. Howard's  Estate,  11  Misc.  224;  32 
N.  Y.  Supp.  1098,  Surr.  Ct. 

A  proceeding  to  sell  land  of  a  decedent 
for  the  payment  of  his  debts,  instituted  29 
years  after  the  death  of  the  debtor,  until 
which  time  no  personal  representative  had 
been  appointed,  will  not  be  denied  on  the 
ground  of  petitioner's  delay  in  instituting 
the  proceedings,  where  the  contestant  had 
a  prior  right  to  the  administratorship.  lb. 
A  finding  by  a  surrogate  that  the  per- 
sonal property  of  a  testator  is  insufficient  to 
pay  his  debts  is  not  warranted,  where  a 
large  part  of  the  indebtedness  ie  computed 
on  the  basis  of  his  liability  for  all  the  debts 
of  insolvent  firms  of  which  he  was  a  mem- 
ber, since  it  does  not  follow  that,  because 
the  surviving  members  are  insolvent,  noth- 
ing can  be  collected  of  them.  Meagley's  Es- 
tate, 39  App.  Div.  83;  56  N.  Y.  Supp.  503. 
The  conditions  prescribed  by  §  2759,  are 
the  same,  whether  the  application  is  made 
by  the  executor  or  a  creditor.    lb. 

Where,  in  a  proceeding  to  sell  real  estate 
to  pay  the  debts  of  an  estate,  it  appears 
that  the  executrix  has  misapplied  the  funds, 
the  amount  so  misapplied  must  be  charged 
to  her,  and  treated  as  so  much  money  in 
her  possession.     lb. 

A  decree  for  the  sale  of  decedent's  lands 
to  pay  her  debts  cannot  be  made  where 
the  personal  estate  was  sufficient  therefor, 
and  the  executor  has  misapplied  it.  Very's 
Estate,  24  Misc.  139;  53  N.  Y.  Supp.  389, 
Surr.  Ct. 

Can  only  be  in  the  manner  prescribed  by 
statute,  which  requires  proof  of  claims  of 
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§  2761.  [Am'd,  1885, 1894, 1904.]  Effect  of  decree;  manner  of  executing 
same,  applying  proceeds  of  sale  and  accounting  for  same. 

The  executor  or  administrator  must  proceed  to  execute  the  decree  in  the  same 
manner,  and  the  execution  thereof  shall  have  the  same  effect,  as  if  he  were  acting 
as  executor  of  the  decedent  under  a  like  power  contained  in  a  will  of  said  de- 
cedent duly  executed  and  proved.  He  shall  apply  the  proceeds  of  the  real  property 
mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had  acted  under  such  a 
power  of  sale  contained  in  a  will  and  all  persona  interested  in  the  execution  of 
the  decree  shall  have  the  same  remedies  for  the  enforcement  of  the  decree  and 
the  application  of  the  proceeds  that  they  would  have  had  if  the  executor  or 
administrator  were  acting  under  such  a  power.  The  executor  or  administrator 
may  account  for  such  proceeds  and  may  be  compelled  to  account  therefor  and  for 
his  acts  under  such  decree  and  shall  be  entitled  to  commissions  upon  the  settle- 
ment of  his  accounts  as  if  he  had  acted  under  such,  a  power. 

L.  1904,  c.  750.     Substitute  for  former  section. 


review  of  the  order  upon  thia  ground,  it 
was  final  and  conclusive.  Also  held,  that 
for  the  same  reason,  an  objection,  that  the 
sale  made  was  in  excess  of  the  debts,  was 
not  available  to  the  purchasers.  Matter  of 
Dolan,  88  N.  Y.  309,  rev'g  26  Hun  46,  rev'g 
4  Redf.  511. 

Though  an  order  of  sale  directs  the  sale 
of  the  right,  title,  and  interest  of  the  tes- 
tator at  the  time  of  his  death,  yet  in  the 
absence  of  proof  of  defect  of  title  or  a  fail- 
ure to  show  good  title,  this  furnishes  no 
ground  for  refusal  to  complete  a  purchase. 
lb. 


It  was  objected  in  proceedings  to  be  re- 
leased from  a  purchase  that  the  surrogate 
had  not  jurisdiction  to  order  more  property 
to  be  sold  than  was  necessary  to  pay  the 
debts;  the  order  to  sell  the  whole  was  made 
upon  the  ground  that  it  appeared  a  sale  of 
a  portion  would  be  prejudicial  to  the  heirs 
and  devisees. — Held,  that  the  statute  vested 
the  surrogate  with  discretionary  power  to 
determine  as  to  the  necessity  for  selling  all, 
and  whether  he  committed  an  error  or  not, 
it  was  not  necessary  to  determine  here,  as 
it  was  at  most  a  defect  or  irregularity  of 
which  the  parties  in  interest  alone  could 
complain;    and  they  not  having  sought  a 

§  2762.    Decree  when  title  in  controversy. 

Repealed,  L.  1904,  c.  750. 

§  2763.  [Am'd,  1904.]  Purchaser's  title  not  affected  by  certain  irreg- 
ularities. 

The  title  of  a  purchaser  in  good  faith  at  a  sale  pursuant  to  a  decree  made  as 
prescribed  in  this  title,  is  not,  nor  is  the  validity  of  a  mortgage  or  lease  made  as 
prescribed  in  this  title,  in  any  way  affected,  where  a  petition  was  presented  and 
the  proper  persons  were  duly  cited  and  a  decree  authorizing  a  mortgage,  lease 
or  sale  was  made  as  prescribed  in  this  title,  by  any  omission,  error,  defect  or 
irregularity  occurring  between  the  return  of  the  citation  and  the  making  of  the 
decree,  except  so  far  as  the  same  would  affect  the  title  of  a  purchaser  at  a  sale 
made  pursuant  to  the  directions  contained  in  a  judgment  rendered  by  the  supreme 
court. 

L.  1904,  c.  750.     Substitute  for  former  section. 


Where  one  of  several  devisees  has  sold  the 
land  devised  to  him,  the  land  remaining 
in  the  hands  of  the  other  devisees  is  not  to 
be  resorted  to  first,  but  the  statute  means 
that,  in  subjecting  the  share  of  any  par- 
ticular devisee,  the  part  not  sold  by  him 
shall  be  subjected  before  resorting  to  the 
part  which  he  has  sold.  Lawrence's  Estate, 
79  Hun  176;  29  N.  Y.  Supp.  726. 

The  real  estate  referred  to  as  devised  and 
not  sold,  is  that  property  remaining  unsold 
of  a  particular  devisee,  who  may  have  con- 


veyed a  portion  only  of  the  estate  devised 
to  him,  and  does  not  include  the  real  estate 
of  other  devisees  who  have  not  conveyed 
the  property  devised  to  them.  Matter  of 
Lawrence,  79  Hun  176;  29  N.  Y.  Supp. 
726. 

As  to  vacating  a  sale,  see  Wood's  Estate, 
70  App.  Div.  321;  75  N.  Y.  Supp.  272;  Re 
Lynch,  33  Hun  319;  Deleplaine  v.  Law- 
rence, 3  N.  Y.  301;  Horton  v.  Horton,  2 
Bradf.  200;  Kain  v.  Masterton,  16  N.  Y. 
174;   Estate  Campbell,   1  Tuck.  240. 


§  2764.     [Am'd,  1894,  1904.]     Allowance  on  bid  to  creditor  purchasing. 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of  the  decedent's  real 
property,  the  surrogate  may,  upon  his  application,  direct  the  amount  of  his  claim 
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the  petition,  the  surrogate  is  authorized  to 
make  the  decree.  Matter  of  Kingsland  v. 
Murray,  133  N.  Y.  170;  44  State  Rep.  515, 
affi'g  38  State  Rep.  590;  CO  Hun  583;  In 
re  Topping's  Estate,  14  N.  Y.  Supp.  495; 
20  Civ.  Proc.  357. 

The  rights  of  creditors  to  the  payment 
of  their  debts  out  of  the  proceeds  of  the 
real  estate  of  a  testator,  in  the  absence  of 
proof  of  laches  on  their  part,  may  not  be 
denied  because  of  the  fact  that  the  executor 
has  squandered  the  personal  property  which 
came  to  his  hands.  Matter  of  Bingham, 
127  N.  Y.  296;  38  State  Rep.  765,  Ct.  of 
App.,  2d  Div.,  modfg  32  State  Rep.  782. 

Proof  that  there  was  little  or  no  personal 
property,  and  that  what  there  was,  was 
expended  for  physician's  bills,  funeral  ex- 
penses, and  other  debts,  sufficiently  shows 
a  want  of  assets,  in  an  action  to  charge 
real  estate  with  a  decedent's  debts.  Mor- 
timer v.  Chambers,  17  N.  Y.  Supp.  874. 

The  claim  upon  which  the  proceedings 
for  the  Bale  of  the  decedent's  real  estate 
was  based,  was'  an  assessment  upon  the 
shareholders  of  a  national  bank,  of  which 
the  decedent  was  one;  he  was  at  the  time 
of  his  decease  the  owner  of  certain  shares 
therein,  and  he  held  certain  other  shares 
which  came  to  him  from  a  son  who  died  in- 
testate, leaving  his  father  his  only  next  of 
kin;  F.,  the  father,  with  another,  took  out 
letters  of  administration;  F.  took  posses- 
sion of  the  shares  and  voted  upon  them  with 
his  other  shares,  and  received  the  dividends 
thereon;  he  never  made  any  judicial  settle- 
ment of  his  account  as  administrator,  nor 
was  the  stock  of  his  son  transferred  to  him 
on  the  books  of  the  bank. — Held,  that  the 
assessment  upon  the  stock  was  properly 
rejected  as  a  claim  against  the  estate  of 
F. ;  that  while  the  residuary  interest  in 
the  stock  after  the  payment  of  the  debts  of 
his  intestate  belonged  to  him,  while  he  held 
the  relation  of  administrator,  which  could 
only  be  terminated  through  a  judicial  set- 
tlement of  his  account,  he  could  not  be 
treated  as  having  the  legal  title  to  the  stock 
other  than  in  his  representative  capacity. 
Matter  of  Bingham,  127  N.  Y.  296;  38 
State  Rep.  765,  modfg  32  State  Rep.  782. 

Where  an  application  for  the  sale  of  a 
decedent's  real  property  was  made  pending 
an  accounting  by  the  executor,  the  granting 
of  the  application  should  be  delayed  until 
the   determination   of   the   accounting   pro- 


ceeding; a  decree,  directing  the  disposition 
of  a  decedent's  property,  cannot  be  entered 
until  the  surrogate  shall  have  been  satisfied 
that  all  personal  property  which  could 
have  been  applied  to  the  payment  of  the 
debts  has  been  so  applied,  and  there  is  no 
better  or  more  expeditious  way  of  ascertain- 
ing the  facts  in  this  regard  other  than  by 
carrying  to  a  close  the  proceeding  for  an 
accounting.  Estate  of  Rosenfield,  10  Civ. 
Proc.  201;  5  State  Rep.  339;  5  Dem.  251, 
Rollins,  Surr. 

Where  executors  presented  a  petition  with 
a  view  to  mortgaging,  leasing,  or  selling 
the  lands  of  the  testatrix  for  the  payment 
of  debts  and  funeral  expenses,  the  petition 
containing  all  the  matters  required  by  § 
2752,  and  although  the  debts  and  funeral 
expenses  were  not  charged  upon  the  real 
estate,  yet  the  will  authorized  the  sale  of 
the  real  estate,  with  the  consent  of  the  hus- 
band, it  was  Held,  that  the  executor  being 
clothed  with  the  power  to  sell,  and  it  not 
appearing  affirmatively  upon  the  face  of  the 
petition  that  the  consent  of  the  husband 
was  withheld,  it  would  be  an  injustice  to 
the  estate  to  grant  the  petition.  Estate  of 
Davids,  5  State  Rep.  357;  5  Dem.  14,  Cof- 
fin, Surr. 

Where  by  the  terms  of  the  testator's  will 
property  was  expressly  charged  with  the 
payment  of  debts  and  subject  to  a  valid 
power  of  sale  for  that  purpose, — Held,  that 
proceedings  commenced  for  the  disposition 
of  testator's  real  property  under  c.  18,  tit. 
5,  must  be  dismissed  under  §  2759.  Estate 
of  Rosenfield. 

Before  the  Code,  if  the  testator  had  left 
sufficient  personalty,  but  it  had  been  mis- 
applied, there  could  be  no  sale  to  pay  debts. 
Reed  v.  Lozier,  48  Hun  50;  15  State  Rep. 
299. 

Where  upon  an  application  for  the  sale 
of  a  decedent's  real  property  to  pay  his 
debts  it  appeared  that  the  petitioner's  ad- 
ministratrix de  bonis  non  succeeded  an  ad- 
ministrator the  letters  to  whom  had  been 
revoked,  who  was  at  the  time  within  the 
jurisdiction  of  the  court,  and  had  not  ren- 
dered an  account  of  his  proceedings, — Held, 
that  the  proper  procedure  would  have  been 
to  require  the  former  administrator  to  make 
an  account  of  his  proceedings,  and  to  stay 
the  proceeding  for  a  sale  until  the  coming 
in  of  that  account.  Estate  of  Topping,  20 
Civ.  Proc.  357;   14  N.  Y.  Supp.  495. 


§  2760.  [Am'd,  1885,  1904.]  Execution  of  decree  not  affected  by  death, 
et  cetera. 

The  death,  removal  or  disqualification,  before  the  complete  execution  of  a 
decree,  of  all  the  executors  or  administrators  does  not  suspend  or  affect  the  execu- 
tion thereof;  but  the  successor  of  the  person  who  has  died,  been  removed,  or 
become  disqualified,  must  proceed  to  complete  all  unfinished  matters,  as  his 
predecessors  might  have  completed  the  same;  and  he  must  give  such  security 
for  the  due  performance  of  his  duties  as  the  surrogate  prescribes. 

L.  1904,  c.  750.     Substitute  for  former  section. 
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§  2761.  [Am'd,  1885, 1894,  1904.]  Effect  of  decree;  manner  of  executing 
same,  applying  proceeds  of  Bale  and  accounting  for  same. 

The  executor  or  administrator  must  proceed  to  execute  the  decree  in  the  same 
manner,  and  the  execution  thereof  shall  have  the  same  effect,  as  if  he  were  acting 
as  executor  of  the  decedent  under  a  like  power  contained  in  a  will  of  said  de- 
cedent duly  executed  and  proved.  He  shall  apply  the  proceeds  of  the  real  property 
mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had  acted  under  such  a 
power  of  sale  contained  in  a  will  and  all  persons  interested  in  the  execution  of 
the  decree  shall  have  the  same  remedies  for  the  enforcement  of  the  decree  and 
the  application  of  the  proceeds  that  they  would  have  had  if  the  executor  or 
administrator  were  acting  under  such  a  power.  The  executor  or  administrator 
may  account  for  such  proceeds  and  may  he  compelled  to  account  therefor  and  for 
his  acts  under  such  decree  and  shall  be  entitled  to  commissions  upon  the  settle- 
ment of  his  accounts  as  if  he  had  acted  under  such  a  power. 

L.  1904,  c.  750.    Substitute  for  former  section. 


review  of  the  order  upon  this  ground,  it 
was  final  and  conclusive.  Also  held,  that 
for  the  same  reason,  an  objection,  that  the 
sale  made  was  in  excess  of  the  debts,  was 
not  available  to  the  purchasers.  Matter  of 
Dolan,  88  N.  Y.  309,  rev'g  26  Hun  46,  rev'g 
4  Redf.  511. 

Though  an  order  of  sale  directs  the  sale 
of  the  right,  title,  and  interest  of  the  tes- 
tator at  the  time  of  his  death,  yet  in  the 
absence  of  proof  of  defect  of  title  or  a  fail- 
ure to  show  good  title,  this  furnishes  no 
ground  for  refusal  to  complete  a  purchase. 


It  was  objected  in  proceedings  to  be  re- 
leased from  a  purchase  that  the  surrogate 
had  not  jurisdiction  to  order  more  property 
to  be  sold  than  was  necessary  to  pay  the 
debts;  the  order  to  sell  the  whole  was  made 
upon  the  ground  that  it  appeared  a  sale  of 
a  portion  would  be  prejudicial  to  the  heirs 
and  devisees. — Held,  that  the  statute  vested 
the  surrogate  with  discretionary  power  to 
determine  as  to  the  necessity  for  selling  all, 
and  whether  he  committed  an  error  or  not, 
it  was  not  necessary  to  determine  here,  as 
it  was  at  most  a  defect  or  irregularity  of 
which  the  parties  in  interest  alone  could 
complain;    and   they  not   having  sought  a 

§  2762.    Decree  when  title  in  controversy. 

Repealed,  L.  1904,  c.  750. 

§  2763.  [Am'd,  1904.]  Purchaser's  title  not  affected  by  certain  irreg- 
ularities. 

The  title  of  a  purchaser  in  good  faith  at  a  sale  pursuant  to  a  decree  made  as 
prescribed  in  this  title,  is  not,  nor  is  the  validity  of  a  mortgage  or  lease  made  as 
prescribed  in  this  title,  in  any  way  affected,  where  a  petition  was  presented  and 
the  proper  persons  were  duly  cited  and  a  decree  authorizing  a  mortgage,  lease 
or  sale  was  made  as  prescribed  in  this  title,  by  any  omission,  error,  defect  or 
irregularity  occurring  between  the  return  of  the  citation  and  the  making  of  the 
decree,  except  so  far  as  the  same  would  affect  the  title  of  a  purchaser  at  a  sale 
made  pursuant  to  the  directions  contained  in  a  judgment  rendered  by  the  supreme 
court 

L.  1904,  c.  750.    Substitute  for  former  section. 


Where  one  of  several  devisees  has  sold  the 
land  devised  to  him,  the  land  remaining 
in  the  hands  of  the  other  devisees  is  not  to 
be  resorted  to  first,  but  the  statute  means 
that,  in  subjecting  the  share  of  any  par- 
ticular devisee,  the  part  not  sold  by  aim 
shall  be  subjected  before  resorting  to  the 
part  which  he  has  sold.  Lawrence's  Estate, 
79  Hun  176;  29  N.  Y.  Supp.  726. 

The  real  estate  referred  to  as  devised  and 
not  sold,  is  that  property  remaining  unsold 
of  a  particular  devisee,  who  may  have  con- 


veyed a  portion  only  of  the  estate  devised 
to  him,  and  does  not  include  the  real  estate 
of  other  devisees  who  have  not  conveyed 
the  property  devised  to  them.  Matter  of 
Lawrence,  79  Hun  176;  29  N.  Y.  Supp. 
726. 

As  to  vacating  a  sale,  see  Wood's  Estate, 
70  App.  Div.  321;  75  N.  Y.  Supp.  272;  Re 
Lynch,  33  Hun  319;  Deleplaine  v.  Law- 
rence, 3  N.  Y.  301;  Horton  v.  Horton,  2 
Bradf.  200;  Kain  v.  Master  ton,  16  N.  Y. 
174;   Estate  Campbell,   1  Tuck.  240. 


§  2764.     [Am'd,  1894,  1904.]     Allowance  on  bid  to  creditor  purchasing. 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of  the  decedent's  real 
property,  the  surrogate  may,  upon  his  application,  direct  the  amount  of  his  claim 
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to  be  allowed,  in  the  first  instance,  upon  the  purchase  price;  and  such  purchaser 
shall  only  be  required  to  pay  the  balance  at  the  time  of  the  sale.  But,  in  case 
the  proceeds  of  the  decedent's  real  property  shall  be  insufficient  to  satisfy  the 
cost  and  expenses  of  administration  and  the  debts  and  funeral  expenses  of  the 
decedent,  the  purchasing  creditor  shall  be  allowed  and  credited,  upon  the  judicial 
settlement  of  the  accounts  of  the  executor  or  administrator,  only  the  amount  he 
may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay  the  difference  be- 
tween the  amount  originally  allowed  and  the  amount  he  is  entitled  to  receive. 
In  case  any  purchaser  has  credit  on  his  bid,  as  aforesaid,  no  deed  shall  be  deliv- 
ered to  him  until  the  judicial  settlement  of  the  accounts  of  the  executor  or  ad- 
ministrator nor  until  he  shall  have  paid  the  entire  amount  required  under  the 
provisions  of  this  section. 
L.  1904,  c.  750.     Substitute  for  former  section. 

§  2765.     [Am'd,  1885,  1894,  1904.]     Sale  to  be  refused  if  bond  be  given. 

A  decree  empowering  an  executor  or  administrator  to  mortgage,  lease  or  sell 
shall  not  be  granted  if  any  of  the  persons  interested  in  the  estate  give  bonds  to 
the  surrogate  in  such  sum  and  with  such  sureties  as  he  directs  and  approves,  with 
condition  to  pay  all  the  debts,  legacies  and  expenses  of  administration  so  far  as 
the  goods,  chattels,  rights  and  credits  of  the  deceased  are  insufficient  therefor, 
within  such  time  as  the  surrogate  may  direct. 

L.  1904,  c.  750.    Substitute  for  former  section. 

§  2766.    Bond  required  before  execution  of  decree. 

Repealed  L.  1904,  c.  750. 

§  2767.  If  executor  or  administrator  fail  to  give  bond,  freeholder  ap- 
pointed. 

Repealed  L.  1904,  c.  750. 

§  2768.    Order  directing  execution  of  decree. 

Repealed  L.  1904,  c.  750. 

§  2769.     [Am'd,  1894.]     Order,  as  to  distinct  parcels  after  appeal. 

Repealed  L.  1904,  o.  750. 

§  2770.    Death,  removal,  or  disqualification  not  affect  execution  of  decree. 

Repealed  L.  1904,  c.  750. 

§  2771.    Credit  on  sale  and  security  thereon. 

The  surrogate  may,  in  the  order  directing  the  execution  of  the  decree,  or  in  a 
separate  order  made  before  the  sale,  allow  a  sale  to  be  made  upon  a  credit,  not 
exceeding  three  years,  for  not  more  than  three  fourths  of  the  purchase  money,  to 
be  secured  by  the  purchaser's  bond,  and  his  mortgage  on  the  property  sold,  except 
where  the  sale  is  that  of  an  interest  under  a  contract;  in  which  case,  the  order 
may  prescribe  the  security  to  be  given. 

2  R.  S.  105,  §  28. 


The  administrator  may  decline  to  sell  on 
credit  in  the  absence  of  any  direction  by 


the  surrogate  or   assent  of   the  creditors. 
Maples  v.  Howe,  3  Barb.  Ch.  611. 


§  2772.     [Am'd,  1885.]    Mode  of  sale.    Notice  of  sale. 

Repealed  L.  1004,  c.  750. 

§  2773.     [Am'd,  1885.]     Distinct  parcels  to  be  sold  separately. 

Repealed  L.  1904,  c.  750. 
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§  2774.    Who  forbidden  to  purchase. 

An  executor  or  administrator  upon  the  estate,  a  freeholder  appointed  to  execute 
a  decree,  or  a  general  or  special  guardian  of  an  infant,  who  has  an  interest  in  any 
of  the  real  property  to  be  sold,  shall  not,  directly  or  indirectly,  purchase,  or  be, 
or,  at  any  time  before  confirmation,  become  interested  in  a  purchase  at  the  sale; 
except  that  a  guardian  may,  when  authorized  so  to  do  by  the  order  of  the  surro- 
gate, purchase,  in  his  name  of  office,  for  the  benefit  of  his  ward.  A  violation  of 
this  section  renders  the  purchase  void. 

2  R.  S.  104,  §  27.  "Upon  the  estate,"  in  place  of  "making  the  sale."  "Who  has 
an  interest  in  any  of  the  real  property  to  be  sold"  substituted  for  "heir,"  so  as  clearly 
to  include  the  guardian  of  a  minor,  interested  as  a  devisee,  or  as  the  heir  or  devisee  of 
a  grantee. 


Laws  1904,  c  750,  reforming  the  prac- 
tice relative  to  the  sale  of  decedents'  lands, 
having  repealed  §  2776,  requiring  an  order 
confirming  the  sale,  there  is  no  warrant  for 
such  confirmation,  although  the  word  "con- 
firmation" was  left  in  §  2774  of  the  Code, 
providing  who  may  not  purchase  at  such 
a  sale.  Re  Stewart,  71  Misc.  640;  130  N. 
Y.  Supp.  1058. 

The  rule  which  forbids  an  executor  to 
purchase  or  be  interested  in  the  purchase 


of  lands  sold  for  payment  of  debts,  is  vio- 
lated if  the  executor  becomes  interested  be- 
fore confirmation,  although  not  until  after 
the  property  is  struck  off.  That  the  fair 
value  of  the  premises  was  bidden  and  the 
sale  confirmed  ex  parte,  will  not  give  it 
validity.  Nor  is  it  material  that  the  agree- 
ment by  which  the  executor  becomes  inter- 
ested might  be  avoided  by  the  statute  of 
frauds.  Terwilliger  v.  Brown,  44  N.  Y. 
237,  affi'g  59  Barb.  9. 


§  2775.     [Am'd,  1885.]    When  sale  vacated.    Resale. 

Repealed  L.  1904,  c  750. 

§  2776.    When  order  to  confirm  sale.    Contents  of  order  and  conveyance. 

Repealed  L.  1904,  c.  750. 

§  2777.    When  conveyance  not  affect  purchaser  or  mortgagee  from  heir. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does  not  affect,  in 
any  way,  the  title  of  a  purchaser  or  mortgagee,  in  good  faith  and  for  value,  from 
an  heir  or  devisee  of  the  decedent,  unless  letters  testamentary  or  letters  of  admin- 
istration, upon  the  estate  of  the  decedent,  were  granted,  by  a  surrogate's  court 
having  jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented  within 
four  years  after  his  death. 

L.  1869,  c.  845,  §  1,  in  part;  as  amended,  L.  1873,  c  211.  The  act  of  1873  prohibits 
a  sale  in  the  case  specified,  instead  of  declaring  its  effect 


time  has  elapsed  before  proceedings  to  sell 
the  land  for  debts  have  been  commenced. 
Fonda  v.  Chapman,  23  Hun  119. 


L.  1869,  c  845,  as  amended  by  L.  1873, 
c.  211,  applies  to  and  protects  one  taking 
a  mortgage  upon  the  real  estate,  within  the 
times  therein   specified,   provided   the  said 

§  2778.     [Am'd,  1894.]     Effect  of  conveyance  in  other  oases. 

Repealed  L.  1904,  c.  750. 

§  2779.    How  interest  in  lands  under  contract  sold. 

Repealed  L.  1904,  c.  750. 

§  2780.    Purchaser's  bond  where  interest  under  contract  sold. 

Repealed  L.  1904,  c  750. 

§  2781.    When  interest  in  part  of  land  covered  by  contract  may  be  sold. 

Repealed  L.  1904,  c  750. 

§  2782.    Effect  of  conveyance  of  decedent's  interest  under  contract. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property,  held  by  him 
under  a  contract  for  the  purchase  thereof,  operates  as  an  assignment  of  the  con- 
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tract  to  the  purchaser;  and  vesta  in  him,  his  heirs  and  assigns,  all  the  right, 
title,  and  interest  of  all  the  persons  entitled,  at  the  time  of  the  sale,  in  and  to 
the  decedent's  interest  in  the  real  property. 
2R.S.  Ill,  §  69. 


A  widow,  who  was  administratrix  of  her 
deceased  husband,  who  had  contracted  to 
purchase  real  estate,  took  title  to  the  prop- 
erty in  her  own  name  after  making  the 
necessary  payments. — Held,  that,  since  it 
was  her  duty  as  administratrix  to  complete 
the  payments  on  the  contract  and  to  take 
title  to  the  heirs  or  to  herself  in  trust  for 


them,  it  would  be  presumed  that  she  took 
title  in  trust  for  the  heirs,  though  there  was 
no  declaration  by  her  to  that  effect,  so  that 
the  probate  court  in  the  settlement  of  her 
account  was  authorized  to  credit  her  with 
such  payments.  Re  McMonagle,  139  App. 
Div.  398;  124  N.  Y.  Supp.  258. 


§  2783.    Effect  of  conveyance  of  part  of  decedent's  interest  under  contract. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the  real  property,  held 
under  such  a  contract,  transfers  to  the  purchaser  all  the  decedent's  right,  title 
and  interest  in  and  to  the  part  so  sold;  and  all  rights,  which  would  he  acquired 
thereto,  by  the  executor  or  administrator,  or  by  any  person  entitled,  at  the  time 
of  the  sale,  to  the  interest  of  the  decedent  therein,  by  perfecting  the  title  to  the 
property  contracted  for,  pursuant  to  the  contract.  Upon  fully  complying  with 
the  contract,  the  purchaser  has  the  same  right  to  enforce  performance  thereof, 
with  respect  to  the  part  conveyed  to  him;  and  the  executor  or  administrator,  or 
his  assignee,  has  the  same  right  to  enforce  performance,  with  respect  to  the 
residue,  as  the  decedent  would  have  had,  if  he  was  living.  Any  title  acquired 
by  the  executor  or  administrator,  or  his  assignee,  with  respect  to  the  part  not 
sold,  must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the  decedent's 
interest;  subject  to  the  dower  of  the  widow,  if  any. 

2  R.  S.  112,  §§  74,  75. 

§  2784.    Purchaser's  title  not  affected  by  certain  irregularities. 

Repealed  L.  1904,  c  750.  See  §  2763. 

§  2785.    Presumption  where  records  removed. 

Where  the  records  of  the  surrogate's  court  have  been  heretofore,  or  are  here- 
after, removed  from  one  place  to  another,  in  either  the  same  or  another  county, 
and  twenty-five  years  have  elapsed  after  a  sale  or  other  disposition  of  real  prop- 
erty, or  of  an  interest  in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  proceeding  must  be  pre- 
sumed, and  can  be  disproved  only  by  affirmative  record  evidence  to  the  contrary. 

See  note  to  the  last  preceding  section. 

§  2786.     [Am'd,  1894.]     Proceeds  to  be  paid  into  court;  effect  thereof. 

Repealed  L.  1904,  c.  750. 

§  2787.    Notice  of  distribution  of  proceeds. 

Repealed  L».  1904,  c.  750. 

§  2788.     [Am'd,  1894.]    Hearing;  proofs  of  further  debts  or  liens. 

Repealed  L.  1904,  c  750. 

§  2789.     [Am'd,  1894.]     When  sale  of  unsold  property  may  be  directed. 

Repealed  U  1904,  c.  750. 

§  2790.    Proof  of  claims  to  surplus. 

Repealed  L.  1904,  c.  750. 

§  2791.     [Am'd,  1894.]     Decree  for  distribution. 

Repealed  L.  1904,  c,  750. 
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§  2792.    Contents  of  supplementary  decree.    County  treasurer  to  distribute. 

Repealed  L.  1904,  c,  750. 

§  2793.     [Am'd,  1886,  1893,  1894.]     Distribution;  how  made. 

Repealed  L.  1904,  c  760. 

§  2794.    How  dower  in  lands  under  contract  computed. 

Repealed  L.  1904,  c  750. 

§  2795.  Investment  of  fund  for  dower.  Payment  of  interest  and  prin- 
cipal. 

Repealed  L.  1904,  c.  750. 

§  2796.  [Am'd,  1882.]  Investment  of  fund  for  infant.  Remainder  or 
reversion. 

Repealed  L.  1904,  e.  750. 

§  2797.    Effect  of  foreclosure,  etc.,  on  proceedings. 

Repealed  L.  1904,  c.  750. 

§  2798.  [Am'd,  1893.]  Surplus  money  on  foreclosure  and  other  sales; 
when  paid  into  court. 

Where  real  property,  or  an  interest  in  real  property,  liable  to  be  disposed  of  as 
prescribed  in  this  title,  is  sold,  in  an  action  or  a  special  proceeding,  specified  in 
the  last  section,  to  satisfy  a  mortgage  or  other  lien  thereupon,  which  accrued 
during  the  decedent's  lifetime;  and  letters  testamentary  or  letters  of  administra- 
tion, upon  the  decedent's  estate,  were,  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  of  the  State,  having  jurisdiction  to  grant  them;  the 
surplus  money  must  be  paid  into  the  surrogate's  court  from  which  the  letters 
issued  pursuant  to  the  provisions  of  section  twenty-five  hundred  and  thirty-seven 
of  this  code,  and  the  receipt  of  the  county  treasurers  shall  be  a  sufficient  discharge 
to  the  person  paying  such  money.  If  the  sale  was  made  pursuant  to  the  directions 
contained  in  a  judgment  or  order,  the  surplus  remaining  after  payment  of  all  the 
liens  upon  the  property,  chargeable  upon  the  proceeds,  which  existed  at  the  time 
of  the  decedent's  death,  must  be  so  paid.  If  the  sale  was  made  in  any  other 
manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the  property  was  sold, 
and  the  costs  and  expenses,  must,  within  thirty  days  after  the  receipt  of  the 
money  from  which  it  accrues,  be  bo  paid  over  by  the  person  receiving  that  money. 

AmM  L.  1893,  c.  086. 


In  an  action  to  foreclose  a  mortgage  ex- 
executed  by  a  decedent,  judgment  of  fore- 
closure was  duly  granted,  pursuant  to 
which  the  mortgaged  property  was  sold, 
and  the  surplus  deposited  with  the  county 
treasurer. — Held,  error  to  grant  an  ex  parte 
order  at  the  instance  of  a  creditor  of  the 
deceased,  himself  not  a  party  to  the  action, 
directing  the  county  treasurer  to  pay 
over  the  surplus  into  the  surrogate's  court; 
it  appearing  that  there  was  a  second  mort- 
gage on  the  premises,  and  several  mechan- 
ics' liens,  actions  to  foreclose  which  were 
pending,  and  the  holders  thereof  being  •par- 
ties to  this  action;  they  and  all  the  other 
parties  affected  by  the  order  being  entitled 
to  a  hearing.  Washington  Life  Ins.  Co.  v. 
Clark,  79  App.  Div.  160;  79  N.  Y.  Supp. 
610. 

The  sale,  in  an  action  to  foreclose  a  mort- 
gage on  decedent's  lands,  given  during  his 


life,  having  been  made  four  years  after 
letters  testamentary  issued,  objection  to 
distribution  in  the  foreclosure  action  of 
the  surplus  to  decedent's  devisees,  that 
a  judgment  had  been  secured  against  the 
executor  in  his  representative  capacity 
by  a  creditor  of  testator,  and  that  this 
was  a  prior  charge  on  the  surplus,  is  un- 
availing; §  2798  did  not  apply  where  let- 
ters testamentary  had  issued  four  years 
before  the  sale.  Lord  v.  Anderson,  66 
Misc.  593;  122  N.  Y.  Supp.  218. 

Under  §§  2798,  2799,  relating  to  dece- 
dents' estates,  and  providing  for  the  distri- 
bution of  surplus  funds  on  foreclosure,  a 
judgment  on  foreclosure  of  mortgage  of  a 
decedent's  real  estate — letters  testamentary 
having  been  issued  within  four  years  before 
the  sale — should  provide  that  the  surplus 
moneys  be  paid  into  the  surrogate's  court 
from  which  the  letters  issued,  and  not  into 
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ties  have  been  brought  in.  Farrington  v. 
King,  1  Bradf.   182,  Bradford,  Suit. 

A  proceeding  to  mortgage  decedent's  real 
property  and  pay  his  debts  cannot  be  dis- 
missed or  abandoned  except  by  the  entry 
of  an  order  to  that  effect,  and  the  surrogate 
may  order  it  to  proceed  on  the  motion  of 
a  creditor.  Raven  v.  Norton,  2  Dem.  110, 
Bergen,  Surr. 

Where  proceedings  have  been  instituted 
by  the  administrator,  a  creditor  whose 
claim  is  set  out  in  the  petition  and  who  ap- 
pears becomes  a  party  from  that  time  and 
is  entitled  to  have  the  proceedings  con- 
tinued.    Matter  of  Luce,  17  Week.  Dig.  35. 

Where  the  validity  of  the  creditor's  claim 
is  denied,  the  ordering  of  issues  to  be  made, 
to  be  tried  at  circuit,  is  discretionary,  and 
will  be  refused  where  it  would  entail  need- 
less delay  and  expense.  Mead  v.  Jenkins, 
4  Redf.  371,  rev'd  on  another  point,  27  Hun 
570,  affi'd  95  N.  Y.  31. 

A    lessor    agreed    to   pay    his    lessee    for 

§  2756.     [Am'd,  1904.]    What  proof  necessary  for  a  decree. 

A  decree  directing  the  disposition  of  real  property  or  of  an  interest  in  real  prop- 
erty can  be  made  only  where  after  due  examination  the  following  facts  have  been 
established  to  the  satisfaction  of  the  surrogate. 

1.  That  the  proceedings  have  been  in  conformity  to  this  title. 

2.  That  the  personal  estate  of  the  decedent  is  insufficient  for  the  payment  of  his 
debts  and  funeral  expenses. 

Substitute  for  former  section.     Am'd  L.  1904,  c  750. 


building  a  barn  on  the  leased  premises,  and 
that,  in  case  of  the  lessor's  death  during 
the  term,  the  leasee  "shall  have  a  legal 
claim  against  my  estate  for  the  reasonable 
value  of  said  barn."  At  the  time  of  mak- 
ing the  agreement  the  lessor  had  no  person- 
alty, and  he  died  during  the  term  without 
paying  for  the  barn. — Held,  that  the  eon- 
tract  was  not  in  the  nature  of  an  equitable 
mortgage  on  the  land,  but  merely  an  ad- 
mission of  an  indebtedness  which  the  lessee 
could  enforce  by  a  proceeding  to  sell  the 
deceased  lessor's  land  for  payment  of  debts. 
In  re  Williams'  Estate,  24  N.  Y.  Supp. 
906;  1  Misc.  35,  Davie,  Surr. 

Where  a  claim  has  been  litigated  by  the 
devisees,  and  the  case  upon  the  testimony 
offered  submitted,  the  surrogate  cannot  re- 
open the  case  and  receive  new  testimony 
without  notice  to  the  devisees  or  their  at- 
torney. Estate  of  Hearman,  20  Civ.  Proc 
8;  11  N.  Y.  Supp.  905;  34  State  Rep.  231. 


Where  an  application  by  a  widow  alleges 
that  the  names  and  number  of  the  heirs-at- 
law  of  the  deceased  are  not  known,  and  that 
she  does  not  know  of  any  persons  claiming 
to  be  such,  it  is  insufficient  to  enable  the 
court  to  order  the  sale,  where  there  is  no 
statement  that  any  effort  has  been  made  to 
ascertain  the  heirs,  nor  as  to  whom  the 
heirs  were  of  whom  petitioner  heard  17 
years  ago.  Re  O'Neill,  49  Misc.  285;  99 
N.  Y.  Supp.  237. 

On  distribution  of  the  proceeds  of  the 
sale  of  realty  of  intestate,  a  creditor  who, 
after  trial  before  a  referee,  had  recovered 
judgment  against  the  administrator,  is  en- 
titled to  be  paid  the  face  of  the  judgment, 
but  not  referee's  fees  or  disbursements 
which  he  has  paid  or  incurred.  Summers' 
Estate,  37  Misc.  Rep.  575;  75  N.  Y.  Supp. 
1050. 

A  judgment  against  an  executor  is  not 
made  presumptive  evidence  of  the  debt  in 
other  proceedings  than  those  before  a.  sur- 
rogate for  the  sale  of  real  estate,  §  2756. 
Burnham  v.  Burnham,  46  App.  Div.  513; 
62  N.  Y.  Supp.  120. 

Proof  of  what  witnesses,  now  deceased, 
testified  to  in  an  action  against  testator's 
executor,  is  not  admissible  in  an  action 
against  testator's  devisees  to  show  the  ex- 
istence of  a  debt,  the  subject  of  both  actions, 
on  the  ground  that  defendant  in  one  action 
was  in  privity  with  the  defendants  in  the 
other.     lb. 

A  judgment  against  an  administrator  for 
a  debt  due  from  decedent,  rendered  on  a 
trial    on    the   merits,   is   only   presumptive 


evidence  of  the  debt  on  the  hearing  before 
the  surrogate,  and  therefore  a  judgment  by 
default  is  not  entitled  to  any  weight  as  evi- 
dence of  a  debt  against  the  estate.  Kirk- 
pa  trick's  Estate,  9  Misc.  228;  30  N.  Y. 
Supp.  283,  Surr.  Ct 

The  debts  of  a  decedent  for  payment  of 
which  his  real  estate  may  be  sold,  and 
which  |  2757,  provides  shall  not  include 
costs  of  a  judgment  against  his  executor  or 
administrator,  do  not  include  costs  of  an 
action  against  the  surviving  partner  of  de- 
cedent. Stowell's  Estate,  15  Misc.  533;  37 
N.  Y.  Supp.  1127,  Surr.  Ct. 

On  distribution  of  the  proceeds  of  the 
sale  of  realty  of  intestate,  a  creditor  who, 
after  trial  before  a  referee,  had  recovered 
judgment  against  the  administrator,  is  en- 
titled to  be  paid  the  face  of  the  judgment, 
but  not  referee's  fees  or  disbursements 
which  he  has  paid  or  incurred,  under  §§ 
2756.  2757.  Summers'  Estate,  37  Misc. 
575 ;  75  N.  Y.  Supp.  1050,  Surr.  Ct. 

Where  the  claim  of  a  creditor  of  a  dece- 
dent has  been  fixed  in  amount  by  the  decree 
of  a  surrogate's  court,  rendered  upon  an 
accounting  to  which  he  was  a  party,  he  is 
concluded  thereby,  in  a  proceeding  subse- 
quently instituted  by  him  for  the  sale  of 
decedent's  real  property.  Mead  v.  Jenkins, 
3  Dem.  551,  Coffin,  Surr. 

A  judgment  rendered  upon  the  taking  of 
an  inquest  by  plaintiff  is  one  rendered  after 
a  trial  upon  tne  merits.  Estate  of  Rosen- 
field,  10  Civ.  Proc  201;  5  State  Rep.  339; 
5  Dem.  251,  Rollins,  Surr. 

A  devisee  of  the  real  estate  in  question, 
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or  any  person  claiming  under  him,  may 
contest  the  validity  of  a  judgment  obtained 
against  the  administrators,  Tike  any  other 
claim  or  demand  against  the  estate.  Col- 
son  v.  Bra  in  a  rd,  1  Redf.  324,  Holmes,  Suit. 
A  judgment  for  a  debt  due  from  testator, 


entered  on  an  offer  of  his  executors,  is  not 
evidence  of  the  debt,  as  there  is  no  trial  on 
the  merits.  The  offer  is  not  equivalent  to 
an  admission  of  indebtedness  by  the  estate. 
Kavanagh  v.  Wilson,  5  Redf.  43,  Calvin, 
Suit. 


§  2757.     [AmM,  1904,  1911.]    Decree  to  mortgage,  lease  or  selL 

If  it  shaU  appear  to  the  satisfaction  of  the  surrogate  that  the  personal  estate 
of  the  decedent  is  insufficient  for  the  payment  of  his  debts  and  funeral  expenses, 
the  surrogate  shall  make  a  decree  empowering  the  executor  or  administrator  to 
mortgage,  lease  or  sell  the  whole  or  such  part  of  the  real  property  or  interest  of 
the  decedent  in  real  property  as  the  surrogate  shall  deem  necessary  for  the  pay- 
ment thereof.  The  surrogate  may  limit  the  amount  to  be  sold  and  afterward 
extend  the  power  to  other  parcels  and  direct  the  order  of  the  sale  of  parcels  and 
may  direct  whether  the  same  be  mortgaged,  leased,  or  sold,  for  the  purpose  of 
preserving  all  the  rights  and  equities  of  the  parties  and  preventing  any  unneces- 
sary disposition  of  such  real  property;  and  may  limit  the  amount  to  be  raised 
thereby.  The  decree  must  describe  the  property  to  be  sold  with  common  cer- 
tainty. If  it  appears  that  one  or  more  distinct  parcels  of  which  the  decedent 
died  seized  has  been  devised  by  him  or  sold  by  his  heirs  the  decree  must  provide 
that  the  several  distinct  parcels  be  sold  in  the  following  order : 

1.  Property  which  descended  to  the  decedent's  heirs  and  which  has  not  been 
sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold  by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the  decedent  left  no 
known  heirs-at-law,  or  if  the  surrogate  is  unable  to  determine  whether  there  are 
heirs-at-law  entitled  to  inherit,  the  sale  must  be  directed  to  be  held  at  public 
auction,  and  due  notice  of  the  sale  shall  be  directed  and  given  to  the  attorney- 
general 

Am'd  L.  1904,  c  750;  L.  1911,  c.  435.    The  amendment  of  1911  added  the  last  sentence. 

§  2758.  [Am'd,  1894,  1904.]  Duty  of  executor  or  administrator  to  exe- 
cute decree  after  filing  bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute  the  power  con- 
ferred upon  him  by  a  decree  directing  that  property  be  mortgaged,  leased  or  sold ; 
but  he  must  first  execute  and  file  with  the  surrogate  his  bond,  with  two  or  more 
sureties,  to  the  people  of  the  State  in  a  penalty  fixed  by  the  surrogate  not  less 
than  twice  the  sum  to  be  raised,  or  the  value  of  the  real  property,  or  interest  in 
leal  property,  directed  to  be  sold.  The  bond  must  be  conditioned  for  the  faithful 
performance  of  the  duties  imposed  upon  the  principal  by  the  decree  and  for  the 
accounting  by  the  principal  for  all  moneys  received  by  him  whenever  he  is  re- 
quired so  to  do  by  a  court  of  competent  jurisdiction. 

Am'd  L.  1904,  c.  750.    Substitute  for  former  section. 

As  to  bond,  see  Matter  of  Georgi,  21  Misc.  419;  47  N.  T.  Supp.  1061. 

§  2759.  [Am'd,  1894,  1904.]  Proceedings  upon  failure  to  execute  decree 
or  file  bond. 

Where  there  are  two  or  more  executors  or  administrators,  if  either  of  them 
fails,  within  such  time  as  the  surrogate  deems  reasonable,  to  give,  or  to  join  with 
his  co-executors  or  co-administrators  in  giving,  a  bond  as  prescribed  in  the  last 
section,  the  surrogate  may  direct  those  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  But  if  a  sole  executor  or  administrator,  or  all  the  execu- 
tors or  administrators,  so  fail,  such  failure  shall  be  deemed  ground  for  the  revo- 
cation of  his  or  their  letters  and  the  surrogate  shall,  upon  the  application  of  any 
Person  interested,  revoke  such  letters  and  grant  administration  to  such  person 
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entitled  as  will  execute  such'  decree.  He  may  revoke  letters  so  granted  from  time 
to  time,  as  the  case  requires,  to  obtain  the  proper  execution  of  the  decree.  A 
person  to  whom  letters  are  so  granted  shall  have  all  the  powers  under  the  decree 
which  were  given  to  the  executor  or  administrator  at  the  time  it  was  made;  and 
must  give  the  bond  required  by  such  decree,  as  well  as  the  bond  required  to  be 
given  upon  issuing  letters  to  him. 
Am'd  L.  1904,  c  750. 


Under  a  will  containing  the  following 
clause,  "I  authorize  and  empower  such  ex- 
ecutors who  act  to  sell  and  convey  any  real 
estate  of  which  I  die  seized,"  the  power  is 
discretionary,  and  does  not  deprive  a  cred- 
itor of  the  right  to  a  judicial  sale  to  pay 
debts,  under  §  2759.  Parker  v.  Beer,  173 
N.  Y.  332;  66  N.  E.  3. 

The  will  gave  to  the  executors  in  trust 
all  the  personal  and  real  estate  of  the  tes- 
tator, for  the  purpose  of  paying  debts,  fun- 
eral expenses,  legacies,  etc,  with  a  direc- 
tion to  sell,  but  at  a  time  when,  in  their 
judgment,  it  would  be  for  the  best  interests 
of  the  estate;  and  the  power  was  also  given 
to  them  to  use  any  or  all  of  the  personal 
estate  for  the  purpose  of  taking  care  of  the 
real  estate  until  the  same  shall  be  sold; 
the  real  estate  being  mortgaged  and  un- 
salable, and  it  appearing  that  if  any  of 
the  creditors  had  sued  upon  their  claims, 
while  that  would  have  prevented  the  stat- 
ute of  limitations  from  running,  they  could 
not  have  collected  the  claims  without  a 
sale  of  the  real  estate,  which  would  have 
destroyed  any  equity  which  the  estate  had 
therein, — Held,  that  the  property  having 
been  effectually  devised  and  charged  with 
the  payment  of  debts,  etc.,  and  the  execu- 
tors having  a  valid  power  of  sale,  prior  to 
the  amendment  of  1904,  the  creditors  could 
not  have  forced  a  sale  of  the  real  estate 
under  §  2759,  subd.  4.  Matter  of  Prince, 
56  Misc.  222;   107  N.  Y.  Supp.  296. 

Testatrix  devised  to  her  sister  the  in- 
come for  life  of  all  her  real  estate,  after 
payment  of  her  debts,  and  subsequently 
gave  one  of  the  executors  the  management 
of  her  real  estate,  with  power  to  sell  and 
convey  the  same  after  her  death. — Held,  to 
give  him  power  to  sell  for  payment  of  her 
debts,  so  that  a  proceeding  to  sell  for  that 
purpose  under  Co.  Proc.  §  2759,  could  not  be 
maintained.  Re  Rowley,  38  Misc.  622;  78 
N.  Y.  Supp.  215. 

The  will  of  J.  directed  the  payment  of 
his  debts  as  soon  as  practicable  after  his 
decease,  gave  the  residue  of  his  property  to 
his  wife,  and  gave  to  his  executor  a  power 
of  sale  "for  any  purpose  that  he,  in  his  best 
judgment,  may  think  proper,"  the  proceeds 
of  any  sale  to  be  applied  in  conformity  to 
the  provisions  of  the  will. — Held,  that  the 
power  of  sale  was  not  imperative,  and  ac- 
cordingly, as  its  execution  could  not  be  en- 
forced, that  proceedings  under  §  2759,  subd. 
4,  could  be  maintained  by  a  creditor  for 
the  sale  of  the  decedent's  real  estate  for 
the  payment  of  his  debts.  Matter  of  John- 
son, 18  App.  Div.  371;  46  N.  Y.  Supp.  53. 
Leave  to  Bell  land  of  a  decedent  for  pay- 
ment of  debts  will  not  be  granted  without 


proof  of  the  facts  required  to  be  shown  by 
the  statute,  though  the  application  is  not 
resisted  by  the  devisee.  Ltchtenstein's  Es- 
tate; 25  Civ.  Proc.  301;  16  Misc.  667;  39 
X.  Y.  Supp.  174,  8urr.  Ct, 

Where  a  petition  bv  a  creditor  for  the 
sale  of  decedent's  land  to  pay  debts  states 
that  all  decedent's  property  had  been  ap- 
plied to  the  payment  of  the  funeral  ex- 
penses,  and  the  excess  thereof,  if  any,  was 
paid  over  to  her  children  and  the  legatees 
under  her  will,  a  reference  will  be  ordered 
to  show  the  amount  of  personalty  which 
came  into  the  executor's  hands  in  order  to 
determine  whether  there  was  anything 
which  could  have  been  applied  to  the  pay- 
ment of  debts.    lb. 

Under  §  2759,  providing  for  the  sale  of 
a  decedent's  lands  to  pay  his  debts,  where 
all  his  personal  property  has  been  applied 
to  the  debts,  or  where  it  appears  that  the 
personalty  is  insufficient  to  pay  all  the 
debts,  a  proceeding  to  sell  land  may  be  in- 
stituted, though  there  has  been  no  judicial 
settlement  of  the  accounts  of  the  adminis- 
trator. Howard's  Estate,  11  Misc.  224;  32 
N.  Y.  Supp.  1098,  Surr.  Ct. 

A  proceeding  to  sell  land  of  a  decedent 
for  the  payment  of  his  debts,  instituted  29 
years  after  the  death  of  the  debtor,  until 
which  time  no  personal  representative  had 
been  appointed,  will  not  be  denied  on  the 
ground  of  petitioner's  delay  in  instituting 
the  proceedings,  where  the  contestant  had 
a  prior  right  to  the  administratorship.  lb. 
A  finding  by  a  surrogate  that  the  per- 
sonal property  of  a  testator  is  insufficient  to 
Say  his  debts  is  not  warranted,  where  a 
irge  part  of  the  indebtedness  is  computed 
on  the  basis  of  his  liability  for  all  the  debts 
of  insolvent  firms  of  which  he  was  a  mem- 
ber, since  it  does  not  follow  that,  because 
the  surviving  members  are  insolvent,  noth- 
ing can  be  collected  of  them.  Meagley's  Es- 
tate, 39  App.  Div.  83;  56  N.  Y.  Supp.  503. 
The  conditions  prescribed  by  §  2759,  are 
the  same,  whether  the  application  is  made 
by  the  executor  or  a  creditor.    lb. 

Where,  in  a  proceeding  to  sell  real  estate 
to  pay  the  debts  of  an  estate,  it  appears 
that  the  executrix  has  misapplied  the  funds, 
the  amount  so  misapplied  must  be  charged 
to  her,  and  treated  as  so  much  money  in 
her  possession.    lb. 

A  decree  for  the  sale  of  decedent's  lands 
to  pay  her  debts  cannot  be  made  where 
the  personal  estate  was  sufficient  therefor, 
and  the  executor  has  misapplied  it.  Very's 
Estate,  24  Misc.  139;  53  N.  Y.  Supp.  389, 
Surr.  Ct. 

Can  only  be  in  the  manner  prescribed  by 
statute,  which  requires  proof  of  claims  of 
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creditors.    Dunning   v.    Dunning,    82    Hun 
462;  31  N.  Y.   Supp.  719. 

Before  a  decree  can  issue,  the  petitioner 
must  establish  that  all  the  personal  prop- 
erty which  could  have  been  applied  to  the 
payment  of  debts,  has  been  so  applied,  and 
that  a  deficiency  exists.  Matter  of  Georgi, 
21  Misc.  419;  47  N.  Y.  Supp.   1061,  Surr. 

a 

In  determining  whether  the  personal  es- 
tate is  insufficient  to  pay  debts,  the  surro- 
gate may  consider  the  inventory  on  file,  and 
a  final  accounting  is  not  necessary  before 
making  the  order  of  sale.  Merchant  v. 
Merchant,  25  State  Rep.  268;  6  N.  Y.  Supp. 
875. 

Testator's  estate  consisted  solely  of  real 
property.  By  his  will  he  gave  certain  leg- 
acies, directed  the  payment  of  all  his  debts 
and  funeral  expenses  as  soon  as  possible 
after  his  death,  and  provided  that  his  en- 
tire estate  should  be  sold  and  turned  into 
cash  as  soon  after  his  death  as  his  executors 
deemed  it  advisable. — Held,  that  under  the 
will,  the  real  property  was  "subject  to  a 
valid  power  of  sale  for  the  payment"  of 
debts,  and,  in  the  absence  of  proof  of  the 
impracticability  of  executing  the  power,  and 
its  relinquishment  by  the  creditor  was  not 
subject  to  disposition  under  c.  18,  tit.  6. 
Dennis  v.  Jones,  1  Dem.  80,  Rollins,  Surr. 

The  surrogate  may  order  sale  upon  peti- 
tion of  the  creditors,  although  all  the  ad- 
ministrators have  not  united  in  making  and 
returning  an  inventory  of  the  estate. 
Wood  v.  McChesney,  40  Barb.  417. 

A  surrogate  cannot  order  the  sale  of  real 
estate  until  the  executors  have  applied  all 
the  personal  estate  to  that  object.  Moore 
v.  Moore,  14  Barb.  27;  Corwin  v.  Merritt, 
3  Barb.  341. 

When  personal  property  has  been  ex- 
hausted in  payment  of  legacies,  whether  the 
surrogate  can  order  the  sale  of  real  estate 
for  the  payment  of  debts,  qusere.  Corwin 
v.  Merritt. 

Personal  assets  must  be  applied  before 
the  order  of  sale  is  granted,  but  not  neces- 
sarily before  the  order  to  show  cause. 
Bloom  v.  Burdick,  1  Hill  130. 

Only  personal  property  which  has  actual- 
ly come  to  the  hands  of  the  executor  should 
be  reckoned;  uncollected  and  litigated  de- 
mands are  not  to  be  included.  Bridge  v. 
Swain.  3  Redf.  487,  Coffin,  Surr. 

Costs  awarded  against  the  estate  since 
the  death  of  decedent  are  not  a  debt  con- 
templated by  the  statute.  Sanford  v. 
Granger,  12  Barb.  392.     See  §  2757. 

Nor  expenses  of  administration.  Corn- 
wall's Estate,  1  Tuck.  250,  Tucker,  Surr. 

A  claim  of  a  mother  and  administrator 
against  her  child  for  maintenance  is  not 
such  debt.    Woodruff  v.  Cook,  2  Edw.  259. 

On  an  application  to  pay  debts  discovered 
more  than  six  years  alter  letters  granted, 
it  must  be  shown  that  they  are  not  out- 
lawed. If,  having  no  personal  assets,  the 
administrator  voluntarily  pay  an  outlawed 
debt,  he  cannot  have  a  sale  of  real  estate 
to  reimburse  himself.  Gilchrist  v.  Rea,  9 
Paige  66. 


A  sale  of  real  estate  cannot  be  had  for 
the  purpose  of  reimbursing  the  executor 
or  administrator  for  debts  paid,  or  for  dis- 
bursements and  expenses  of  administration, 
or  for  commissions.  Fitch  v.  Witbeck  2 
Barb.  Ch.  161;  Ball  v.  Miller,  17  How.  300. 

When  it  sufficiently  appears  that  a  sale 
is  necessary,  the  order  may  be  made  with- 
out awaiting  the  termination  of  pending 
litigation  on  disputed  claims  against  the 
estate.     Barnett  v.    Kincaid,   2  Lans.   320. 

While  the  surrogate  may,  in  a  proper 
case,  direct  a  sale  to  pay  debts,  although 
all  the  personal  property  has  not  been  ap- 
plied or  a  part  of  the  debts  consists  of 
doubtful  or  litigated  demands,  yet  in  such 
case  reasonable  diligence  in  converting  the 
assets  into  money  and  applying  them  to 
the  debts  must  be  shown.  Matter  of  Top- 
pine,  29  State  Rep.  211;  18  Civ.  Proc.  115; 
9  N.  Y.  Supp.  447;  2  Connol.  187,  Ransom, 
Surr. 

A  surrogate  will  deny  a  petition  for  a 
sale  of  all  a  decedent's  real  estate  to  pay 
debts,  where  a  portion  of "  it  is  expressly 
charged  therewith.  Smith  v.  Coup,  6  Dem. 
45,  Coffin,  Surr. 

If  the  decedent  at  the  time  of  his  death 
left  sufficient  personal  property  which 
could  have  been  applied  to  the  payment  of 
his  debts  and  funeral  expenses,  in  the  ex- 
ercise of  reasonable  diligence  on  the  part 
of  his  executors  or  administrators,  then  re- 
sort cannot  be  had  to  the  statutes  for  the 
sale  of  his  real  estate  for  the  payment  of 
his  debts.  In  that  event  the  personal  prop- 
erty is  the  fund  for  the  payment  of  his 
debts,  and  the  creditors  must  resort  to  that 
through  the  executors  or  administrators. 
If  they  waste  or  squander  the  personal 
property  so  that  it  becomes  insufficient  for 
the  payment  of  the  debts,  the  only  resort 
of  the  creditors  is  to  them  to  enforce  their 
personal  responsibility,  and  they  cannot  in 
that  case  cause  the  real  estate  to  be  sold 
under  the  statutes  referred  to.  But  if  the 
personal  property  left  by  the  decedent  at 
the  time  of  his  death  was  insufficient  to 
pay  his  debts,  or  if  the  executors  or  admin- 
istrators proceed  with  reasonable  diligence 
in  applying  it  to  the  payment  of  his  debts, 
and  it  proves  insufficient  for  that  purpose, 
then,  and  then  only,  a  case  is  made  for  the 
sale  of  the  real  estate.  So,  in  the  language 
of  this  section,  before  the  surrogate 
can  make  a  decree  for  the  sale  of  the  real 
estate  the  petitioner  must  establish  that  all 
the  personal  property  of  the  decedent 
which  could  have  been  applied  to  the  pay- 
ment of  the  decedent's  debts  and  funeral 
expenses  has  been  so  applied.  If  he  estab- 
lishes that,  then  he  need  go  no  further, 
and  the  surrogate  is  authorized  to  make 
the  decree.  If  he  cannot  establish  that,  but 
establishes  the  other  alternative,  that  the 
executors  or  administrators  have  proceeded 
with  reasonable  diligence  in  converting  the 
personal  property  into  money  and  apply- 
ing it  to  the  payment  of  the  debts  and  fu- 
neral expenses,  and  that  it  is  insufficient 
for  the  payment  of  the  same,  then,  even  if 
it  has  not  all  been  so  applied  at  the  time  of 
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the  petition,  the  surrogate  is  authorized  to 
make  the  decree.  Matter  of  Kingsiand  v. 
Murray,  133  N.  Y.  170;  44  State  Rep.  515, 
affi'g  38  State  Rep.  590;  60  Hun  5S3;  In 
re  Topping's  Estate,  14  N.  Y.  Supp.  495; 
20  Civ.  Proc.  357. 

The  rights  of  creditors  to  the  payment 
of  their  debts  out  of  the  proceeds  of  the 
real  estate  of  a  testator,  in  the  absence  of 
proof  of  laches  on  their  part,  may  not  be 
denied  because  of  the  fact  that  the  executor 
has  squandered  the  personal  property  which 
came  to  his  hands.  Matter  of  Bingham, 
127  N.  Y.  296;  38  State  Rep.  765,  Ct.  of 
App.,  2d  Div.,  modf'g  32  State  Rep.  782. 

Proof  that  there  was  little  or  no  personal 
property,  and  that  what  there  was,  was 
expended  for  physician's  bills,  funeral  ex- 
penses, and  other  debts,  sufficiently  shows 
a  want  of  assets,  in  an  action  to  charge 
real  estate  with  a  decedent's  debts.  Mor- 
timer v.  Chambers,  17  N.  Y.  Supp.  874. 

The  claim  upon  which  the  proceedings 
for  the  sale  of  the  decedent's  real  estate 
was  based,  was'  an  assessment  upon  the 
shareholders  of  a  national  bank,  of  which 
the  decedent  was  one;  he  was  at  the  time 
of  his  decease  the  owner  of  certain  shares 
therein,  and  he  held  certain  other  shares 
which  came  to  him  from  a  son  who  died  in- 
testate, leaving  his  father  his  only  next  of 
kin;  F.,  the  father,  with  another,  took  out 
letters  of  administration;  F.  took  posses- 
sion of  the  shares  and  voted  upon  them  with 
his  other  shares,  and  received  the  dividends 
thereon;  he  never  made  any  judicial  settle- 
ment of  his  account  as  administrator,  nor 
was  the  stock  of  his  son  transferred  to  him 
on  the  books  of  the  bank. — Held,  that  the 
assessment  upon  the  stock  was  properly 
rejected  as  a  claim  against  the  estate  of 
F. ;  that  while  the  residuary  interest  in 
the  stock  after  the  payment  of  the  debts  of 
his  intestate  belonged  to  him,  while  he  held 
the  relation  of  administrator,  which  could 
only  be  terminated  through  a  judicial  set- 
tlement of  his  account,  he  could  not  be 
treated  as  having  the  legal  title  to  the  stock 
other  than  in  his  representative  capacity. 
Matter  of  Bingham,  127  N.  Y.  296;  38 
State  Rep.  765,  modf'g  32  State  Rep.   782. 

Where  an  application  for  the  sale  of  a 
decedent's  real  property  was  made  pending 
an  accounting  by  the  executor,  the  granting 
of  the  application  should  be  delayed  until 
the   determination   of   the   accounting   pro- 


ceeding; a  decree,  directing  the  disposition 
of  a  decedent's  property,  cannot  be  entered 
until  the  surrogate  shall  have  been  satisfied 
that  all  personal  property  which  could 
have  been  applied  to  the  payment  of  the 
debts  has  been  so  applied,  and  there  is  no 
better  or  more  expeditious  way  of  ascertain- 
ing the  facts  in  this  regard  other  than  by 
carrying  to  a  close  the  proceeding  for  an 
accounting.  Estate  of  Rosenfield,  10  Civ. 
Proc.  201;  5  State  Rep.  339;  5  Dem.  251, 
Rollins,  Suit. 

Where  executors  presented  a  petition  with 
a  view  to  mortgaging,  leasing,  or  selling 
the  lands  of  the  testatrix  for  the  payment 
of  debts  and  funeral  expenses,  the  petition 
containing  all  the  matters  required  by  § 
2752,  and  although  the  debts  and  funeral 
expenses  were  not  charged  upon  the  real 
estate,  yet  the  will  authorized  the  sale  of 
the  real  estate,  with  the  consent  of  the  hus- 
band, it  was  Held,  that  the  executor  being 
clothed  with  the  power  to  sell,  and  it  not 
appearing  affirmatively  upon  the  face  of  the 
petition  that  the  consent  of  the  husband 
was  withheld,  it  would  be  an  injustice  to 
the  estate  to  grant  the  petition.  Estate  of 
Davids,  5  State  Rep.  357;  5  Dem.  14,  Cof- 
fin, Surr. 

Where  by  the  terms  of  the  testator's  will 
property  was  expressly  charged  with  the 
payment  of  debts  and  subject  to  a  valid 
power  of  sale  for  that  purpose, — Held,  that 
proceedings  commenced  for  the  disposition 
of  testator's  real  property  under  c.  18,  tit. 
5,  must  be  dismissed  under  §  2759.  Estate 
of  Rosenfield. 

Before  the  Code,  if  the  testator  had  left 
sufficient  personalty,  but  it  had  been  mis- 
applied, there  could  be  no  sale  to  pay  debts. 
Reed  v.  Lozier,  48  Hun  50;  15  State  Rep. 
299. 

Where  upon  an  application  for  the  sale 
of  a  decedent's  real  property  to  pay  his 
debts  it  appeared  that  the  petitioner's  ad- 
ministratrix de  bonis  non  succeeded  an  ad- 
ministrator the  letters  to  whom  had  been 
revoked,  who  was  at  the  time  within  the 
jurisdiction  of  the  court,  and  had  not  ren- 
dered an  account  of  his  proceedings, — Held, 
that  the  proper  procedure  would  have  been 
to  require  the  former  administrator  to  make 
an  account  of  his  proceedings,  and  to  stay 
the  proceeding  for  a  sale  until  the  coming 
in  of  that  account.  Estate  of  Topping,  20 
J  Civ.  Proc.  357;   14  N.  Y.  Supp.  495. 


§  2760.  [Am'd,  1885,  1904.]  Execution  of  decree  not  affected  by  death, 
et  cetera. 

The  death,  removal  or  disqualification,  before  the  complete  execution  of  a 
decree,  of  all  the  executors  or  administrators  does  not  suspend  or  affect  the  execu- 
tion thereof;  but  the  successor  of  the  person  who  has  died,  been  removed,  or 
become  disqualified,  must  proceed  to  complete  all  unfinished  matters,  as  his 
predecessors  might  have  completed  the  same;  and  he  must  give  such  securitj 
for  the  due  performance  of  his  duties  as  the  surrogate  prescribes. 

L.  1904,  c.  750.     Substitute  for  former  section. 
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§  2761.  [Am'd,  1885, 1894,  1904.]  Effect  of  decree;  manner  of  executing 
same,  applying  proceeds  of  sale  and  accounting  for  same. 

The  executor  or  administrator  must  proceed  to  execute  the  decree  in  the  same 
manner,  and  the  execution  thereof  shall  have  the  same  effect,  as  if  he  were  acting 
as  executor  of  the  decedent  under  a  like  power  contained  in  a  will  of  said  de- 
cedent duly  executed  and  proved.  He  shall  apply  the  proceeds  of  the  real  property 
mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had  acted  under  such  a 
power  of  sale  contained  in  a  will  and  all  persons  interested  in  the  execution  of 
the  decree  shall  have  the  same  remedies  for  the  enforcement  of  the  decree  and 
the  application  of  the  proceeds  that  they  would  have  had  if  the  executor  or 
administrator  were  acting  under  such  a  power.  The  executor  or  administrator 
may  account  for  such  proceeds  and  may  be  compelled  to  account  therefor  and  for 
his  acts  under  such  decree  and  shall  be  entitled  to  commissions  upon  the  settle- 
ment of  his  accounts  as  if  he  had  acted  under  such  a  power. 

L.  1904,  c.  750.     Substitute  for  former  section. 


review  of  the  order  upon  this  ground,  it 
was  final  and  conclusive.  Also  held,  that 
for  the  same  reason,  an  objection,  that  the 
sale  made  was  in  excess  of  the  debts,  was 
not  available  to  the  purchasers.  Matter  of 
Dolan,  88  N.  Y.  309,  rev'g  26  Hun  46,  rev'g 
4  Redf.  511. 

Though  an  order  of  sale  directs  the  sale 
of  the  right,  title,  and  interest  of  the  tes- 
tator at  the  time  of  his  death,  yet  in  the 
absence  of  proof  of  defect  of  title  or  a  fail- 
ure to  show  good  title,  this  furnishes  no 
ground  for  refusal  to  complete  a  purchase. 
lb. 


It  was  objected  in  proceedings  to  be  re- 
leased from  a  purchase  that  the  surrogate 
had  not  jurisdiction  to  order  more  property 
to  be  sold  than  was  necessary  to  pay  the 
debts;  the  order  to  sell  the  whole  was  made 
upon  the  ground  that  it  appeared  a  sale  of 
a  portion  would  be  prejudicial  to  the  heirs 
and  devisees. — Held,  that  the  statute  vested 
the  surrogate  with  discretionary  power  to 
determine  as  to  the  necessity  for  selling  all, 
and  whether  he  committed  an  error  or  not, 
it  was  not  necessary  to  determine  here,  as 
it  was  at  most  a  defect  or  irregularity  of 
which  the  parties  in  interest  alone  could 
complain;    and   they   not  having  sought  a 

§  2762.    Decree  when  title  in  controversy. 

Repealed,  L.  1904,  c.  750. 

§  2763.  [Am'd,  1904.]  Purchaser's  title  not  affected  by  certain  irreg- 
ularities. 

The  title  of  a  purchaser  in  good  faith  at  a  sale  pursuant  to  a  decree  made  as 
prescribed  in  this  title,  is  not,  nor  is  the  validity  of  a  mortgage  or  lease  made  as 
prescribed  in  this  title,  in  any  way  affected,  where  a  petition  was  presented  and 
the  proper  persons  were  duly  cited  and  a  decree  authorizing  a  mortgage,  lease 
or  sale  was  made  as  prescribed  in  this  title,  by  any  omission,  error,  defect  or 
irregularity  occurring  between  the  return  of  the  citation  and  the  making  of  the 
decree,  except  so  far  as  the  same  would  affect  the  title  of  a  purchaser  at  a  sale 
made  pursuant  to  the  directions  contained  in  a  judgment  rendered  by  the  supreme 
court 

L.  1904,  c.  750.     Substitute  for  former  section. 


Where  one  of  several  devisees  has  sold  the 
land  devised  to  him,  the  land  remaining 
in  the  hands  of  the  other  devisees  is  not  to 
be  resorted  to  first,  but  the  statute  means 
that,  in  subjecting  the  share  of  any  par- 
ticular devisee,  the  part  not  sold  by  liim 
shall  be  subjected  before  resorting  to  the 
part  which  he  has  sold.  Lawrence's  Estate, 
79  Hun  176;  29  N.  Y.  Supp.  726. 

The  real  estate  referred  to  as  devised  and 
not  sold,  is  that  property  remaining  unsold 
of  a  particular  devisee,  who  may  have  con- 


veyed a  portion  only  of  the  estate  devised 
to  him,  and  does  not  include  the  real  estate 
of  other  devisees  who  have  not  conveyed 
the  property  devised  to  them.  Matter  of 
Lawrence,  79  Hun  176;  29  N.  Y.  Supp. 
726. 

As  to  vacating  a  sale,  see  Wood's  Estate, 
70  App.  Div.  321;  75  N.  Y.  Supp.  272;  Re 
Lynch,  33  Hun  319;  Deleplaine  v.  Law- 
rence, 3  N.  Y.  301;  Horton  v.  Horton,  2 
Bradf.  200;  Kain  v.  Master  ton,  16  N.  Y. 
174;   Estate  Campbell,   1  Tuck.  240. 


§  2764.     [Am'd,  1894, 1904.]     Allowance  on  bid  to  creditor  purchasing. 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of  the  decedent's  real 
property,  the  surrogate  may,  upon  his  application,  direct  the  amount  of  his  claim 
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Under  §  2803,  the  next  of  kin  is  a  proper 
person  to  compel  the  administrator  to  carry 
out  a  trust  created  by  the  will,  as  one  in- 
terested in  the  application  of  the  trust  fund 
or  of  the  income  or  other  proceeds  thereof. 
Re  Sill's  Estate,  41  Misc.  270;  84  N.  Y. 
Supp.  213. 

The  surrogate  has  jurisdiction  to  compel 
a  testamentary  trustee  to  render  an  inter- 
mediate account.  Accounting  of  Jackson, 
16  Week.  Dig.  345. 

Even  where  a  trustee  is  acting  in  good 
faith  and  is  exercising  the  discretion  vested 
in  him  by  the  testator  wisely  and  properly, 
the  owner  of  the  life  interest  has  a  right  to 
call  upon  him,  from  time  to  time,  to  disclose 
to  him  the  nature  and  character  of  the 
property  in  his  hands  constituting  the  trust 
fund,  to  show  its  value,  the  income  derived 
therefrom,  and  the  expenses  to  which  the 
trustee  is  subjected  in  its  management,  in 
order  that  he  may  be  able  in  the  future  to 
watch  and  look  after  his  own  interests. 
Hancox  v.  Wall,  28  Hun  214. 

A  petition  presented  to  a  surrogate  set 
forth  that  J.  was  trustee  under  the  will 
of  MeC.;  that  the  petitioner  was  by  the 
terms  of  the  will  entitled  to  the  interest  on 
the  trust  fund,  which  was  so  invested  as  to 
yield  an  annual  income,  of  which  at  least 
$337.50  was  then  in  the  hands  of  the  trus- 
tees, and  that  he  refused  to  pay  it  over, 
claiming  that  the  petitioner  had  assigned 
his  interest,  which  claim,  the  petitioner 
averred,  was  unfounded. — Held,  that  the  pe- 
tition was  sufficient  to  entitle  the  petitioner 
to  an  order  for  an  accounting.  Matter  of 
Estate  of  McCarter,  94  N.  Y.  558,  affi'g  16 
Week.  Dig.  345. 

Although  a  contest  over  an  intermediate 
account  Sled  by  a  testamentary  trustee  is 
not  expressly  authorized  by  statute,  the 
same  may,  in  a  proper  case,  be  made  the 
subject  of  objection  and  inquiry.  But  an 
investigation  as  to  alleged  improper  dispo- 
sition, by  the  trustee,  of  the  trust  property, 


and  failure  to  appropriate  income  for  the 
benefit  of  a  cestui  que  trust,  should  be  de- 
ferred until  a  judicial  settlement.  Glaskin 
v.  Sheehy,  2  Dem.  289,  Rollins,  Surr. 

Upon  "intermediate"  accounts,  or  those 
made  during  the  execution  of  the  trust, 
no  decree  is  required,  and  the  surrogate  has 
no  jurisdiction  to  make  any.  There  is  no 
authority  for  the  citation  of  the  beneficiary 
and  no  jurisdiction  to  make  any  order  that 
will  conclude  any  person  interested  in  the 
trust.  Such  accounts  are  intended  solely  as 
landmarks  along  the  line  of  the  execution 
of  the  trust,  and  are  solely  for  the  informa- 
tion of  the  beneficiaries  and  not  for  the 
benefit  in  any  way  of  the  trustee.  Matter 
of  Hawley,  36  Hun  258,  reVd,  not  expressly 
passing  on  this  point,  100  N.  Y.  206. 

No  acts  of  a  cestui  que  trust,  during  her 
infancy,  although  in  full  knowledge  of  her 
rights,  can  be  construed  as  a  ratification 
of  the  acts  of  her  trustee,  and  no  such  acts 
estop  her  from  demanding  an  accounting  on 
arriving  at  her  majority.  In  order  to  con- 
stitute the  acts  of  a  cestui  que  trust  after 
her  majority,  a  ratification  of  the  acts  of 
her  former  trustee,  she  must  have  acted  in 
full  knowledge  of  all  material  particulars 
and  circumstances  of  the  trustee  s  acts  and 
must  be  fully  apprised  of  her  legal  rights 
in  the  matter.  Matter  of  Jones,  19  State 
Rep.  436. 

On  a  proceeding  for  an  accounting  by 
a  trustee  under  a  will  directing  the  execu- 
tors to  divide  the  estate  among  testator's 
children,  retaining  the  principal  until  they 
arrive  at  a  certain  age,  it  appeared  that 
one  of  the  beneficiaries  had  died,  leaving 
a  will  which  made  no  provision  for  a  child 
born  subsequently  to  the  making  thereof, — 
Held,  that  the  beneficiary's  child  had  an 
interest  in  the  property,  and  was  a  proper 
party  to  the  proceeding,  together  with  the 
beneficiary's  executor.  In  re  Smith's  Es- 
tate, 23  N.  Y.  Supp.  87. 


§  2804.    Petition  to  compel  payment  of  debt  or  legacy. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the  payment  of  money, 
or  the  delivery  of  personal  property,  by  a  testamentary  trustee,  he  may  present  to 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth  the  facts  which 
entitle  him  to  the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  accordingly;  and  that  the  testamentary  trustee  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made.  If  the  petitioner  is  so  en- 
titled, only  upon  the  happening  of  a  contingency,  or  after  the  expiration  of  a 
certain  time,  he  must  show  in  his  petition,  that  his  right  to  the  money  or  other 
property  has  become  absolute.  Upon  the  presentation  of  the  petition,  the  sur- 
rogate must  issue  a  citation  accordingly. 


The  procedure  provided  by  §§  2804-2806, 
petition  to  the  surrogate's  court,  to  compel 
delivery  of  property  by  a  testamentary 
trustee  to  a  person  entitled  thereto,  is  the 
only  proper  procedure.  Re  Hunt,  110  A  pp. 
Div.  533;  97  N.  Y.  Supp.  403. 

The  surrogate  will,  on  the  application 
of  the  general  guardian,  order  the  trustee, 
where  he  is  directed  by  the  will  to  apply  the 
income  of  a  trust  estate  to  the  support  of 


the  minor,  to  apply  from  such  income  a 
stated  amount  per  week  to  such  purpose. 
Scherrer's  Estate,  24  Misc.  351;  53  N.  Y. 
Supp.   714,   Surr.   Ct. 

A  petition  against  a  testamentary  trus- 
tee for  an  accounting  does  not  come  under 
§§  2804,  2806,  prescribing  procedure  to  com- 
pel such  trustee  to  pay  over  money  or  prop- 
erty. Matter  of  McCormick,  27  Misc.  416; 
59  N.  Y.  Supp.  374,  Surr.  Ct. 


(2805 
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Since  the  surrogate's  court  has  no  power 
to  entertain  an  application  to  instruct  a 
trustee  as  to  the  manner  of  the  execution 
of  his  trust,  an  application  by  beneficiaries 
under  a  will  to  direct  a  trustee  to  pay  cer- 
tain legacies  will  be  considered  as  made  un- 
der §  2804,  authorizing  the  surrogate  to 
direct  such  payment  out  of  the  income, 
Foster's  Estate,  30  Misc.  573 ;  63  N.  Y. 
Supp.  1102,  Surr.  Ct. 

Such  income  will  not  be  paid  to  bene- 
ficiaries where  it  is  needed  to  reimburse  the 
corpus  of  the  estate  for  expenditures  made 
therefrom.     lb. 

Where  beneficiaries  under  a  trust  attempt- 
ed to  assign  income  to  which  they  would 
be  entitled  in  futuro,  the  surrogate  will 
not  direct  payment  of  such  income  to  the 
assignee,  on  the  mere  appearance  of  the 
latter'*  attorney  as  the  attorney  in  fact 
of  such  beneficiaries,  as  authorized  by  the 
assignment,  without  citation  of  the  bene- 
ficiaries, or  the  acquisition  of  jurisdiction 
over  them  in  some  other  manner.    lb. 

When  a  petition   asks   that  trustees   be 


required  to  render  a  final  account,  and  also 
pay  a  certain  share  of  a  trust  legacy 
claimed  by  assignment,  and  the  petitioner 
is  not  entitled  to  petition  for  the  payment  of 
the  share  under  §  2804,  the  petition  will  be 
retained  for  the  accounting,  it  showing  him 
entitled  thereto,  under  §  2514,  subd.  11,  as 
interested  in  the  estate  by  assignment.  In 
re  Rogers'  Estate,  16  N.  Y.  Supp.  197,  Coffin, 
Surr. 

Where  an  executor  is  a  testamentary 
trustee,  an  application  to  compel  payment 
of  income  to  a  beneficiary  cannot  be  made 
under  §  2717,  citing  respondent  as  execu- 
tor, but  he  must  be  cited  as  trustee  under  §§ 
2804,  2805.  Estate  of  Byrnes,  26  Abb.  N. 
C.  380;   2  Connol.  522,  Ransom,  Surr. 

One  who  has  been  removed  from  office  as 
testamentary  trustee  cannot  be  brought  into 
court  by  the  cestui  que  trust  upon  a  peti- 
tion to  compel  him,  either  alone  or  in  con- 
junction with  his  successor,  to  pay  to  the 
petitioner  income  of  the  trust,  received  by 
him  before  his  removal.  Moorhouse  v. 
Hutchinson,  4  Dem.  362,  Rollins,  Surr. 


§  2805.    Proceedings  upon  return  of  citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  if  the 
testamentary  trustee  files  a  written  answer,  duly  verified,  setting  forth  facts,  which 
show  that  it  is  doubtful,  whether  the  petitioner's  claim  is  valid  and  legal,  and 
denying  its  validity  or  legality,  absolutely  or  upon  his  information  and  belief, 
a  decree  must  be  made,  dismissing  the  petition,  without  prejudice  to  an  action  in 
behalf  of  the  petitioner  for  an  accounting ;  otherwise,  the  surrogate  must  hear  the 
allegations  and  proofs  of  the  parties,  and  must  make  such  a  decree  in  the  premises, 
as  justice  requires.  In  a  proper  case,  the  decree  may  require  the  testamentary 
trustee,  who  is  unable  to  deliver  personal  property  to  which  the  petitioner  is 
entitled,  to  pay  the  value  thereof. 


Where  a  beneficiary  under  a  will  creating 
a  trust  estate,  which  is  not  assignable,  peti- 
tions the  surrogate  to  compel  the  trustees 
to  pay  him  the  income,  as  provided  by  the 
will,  their  answer,  alleging  an  assignment 
of  his  interest  to  a  third  party,  does  not 
require  a  dismissal  of  the  petition.  Re 
Foster's  Estate,  37  Misc.  581;  75  N.  Y. 
Supp.  1067. 

An  answer  need  not,  in  specific  terms, 
deny  the  validity  or  legality  of  the  claim, 
but  it  is  sufficient  if  it  contains  such  denial 
in  substajnce.  Stevens'  Estate,  20  Misc. 
157;  45  N.  Y.  Supp.  90S,  Surr.  Ct. 

A  testamentary  trustee  was  authorized 
by  the  will  to  use  so  much  of  the  principal 
of  the  trust  fund  as  might  be  necessary  to 
save  the  life  beneficiary  from  want  and  suf- 
fering. The  beneficiary  filed  a  petition  to 
compel  the  trustee  to  apply  a  part  of  the 
fund  to  his  support,  alleging  tnat  he  was 
in  want,  and  suffering  for  the  necessaries 
of  life.  The  trustee  filed  a  verified  answer, 
alleging  that  petitioner,  in  addition  to  his 
farm  and  personal  property,  had  an  income 
of  $275,  and  denying  on  information  and  be- 
lief that  he  was  in  want,  or  •uff ering  for  the 
necessaries  of  life. — Held,  that  such  answer 
sufficiently  denied  the  validity  or  legality 
of  petitioner's  claim  to  require  the  surro- 
gate's court  to  dismiss  the  petition.     lb. 


Where  a  beneficiary  under  a  will  cre- 
ating a  trust  estate,  which  is  not  assigna- 
ble, petitions  the  surrogate  to  compel  the 
trustees  to  pay  him  the  income,  as  provided 
by  the  will,  their  answer,  alleging  an  assign- 
ment of  his  interest  to  a  third  party,  does 
not  require  a  dismissal  of  the  petition,  un- 
der §  2805,  as  the  answer  does  not  set  up 
facts  "which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and 
legal."  Foster's  Estate,  37  Misc.  581;  75 
N.  Y.  Supp.  1067,  Surr.  Ct. 

In  order  to  oust  the  surrogate  of  juris- 
diction to  proceed  with  the  accounting,  an 
answer  must  be  filed,  and  objection  to  the 
jurisdiction  of  the  surrogate  to  proceed 
further  must  be  taken.  Accounting  of 
Jackson,   16  Week.  Dig.  345. 

Held,  that  where  upon  petition  a  sur- 
rogate issued  a  citation  to  executors  to 
show  cause  why  certain  legacies  should  not 
be  paid,  it  was  error  to  refuse  leave  to  them 
to  file  a  verified  answer  to  the  petition; 
that  it  was  the  right  of  the  executors  to  be 
heard  upon  the  merits.  Matter  of  Feeks, 
6  State  Rep.  60. 

An  answer  to  a  petition  praying  for  a 
decree  directing  the  payment  of  money  by 
a  testamentary  trustee,  wherein  respondent 
asserts  that  he  is  not  possessed  of  knowledge 
or  information  sufficient  to  form  a  belief  as 
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to  whether  petitioner's  claim  is  valid  and 
legal  or  not— -does  not  oblige  the  court  to 
dismiss  the  petition,  under  §  2805.  Moor- 
house  v.  Hutchinson,  4  Dem.  362,  Rollins, 
Burr. 

Upon  an  application,  by  the  beneficiary 
of  a  trust,  to  compel  the  trustee  to  pay 
to  her  alleged  arrears  of  income,  the  re- 
spondent answered  that  he  had  expended  a 
sum  for  counsel  fees,  in  defending  an  action 
brought  by  the  petitioner  for  the  purpose  of 
extinguishing  the  trust,  and  wherein  he 
had  recovered  a  judgment  for  costs,  which 
his  attorney  claimed  was  a  lien  on  any  sum 
to  which  petitioner  might  be  entitled  under 
the  will, — such  sum  being  less  than  the 
amount  for  which  credit  was  asked  by  the 
respondent. — Held,  that  the  application 
must  be  denied  without  prejudice.  Geissler 
v.  Werner,  3  Dem.  200,  Rollins,  Surr. 

The  answer  to  the  petition  of  an  al- 
leged cestui  que  trust  for  an  accounting  did 
not  deny  the  validity  or  legality  of  the 
petitioner's  claim,  but  set  up  the  pendency 
of  an  action  in  which  the  trustee  was  plain- 
tiff and  the  petitioner  and  others  were  de- 
fendants, for  the  purpose  of  settling  con- 
flicting claims,  alleged  by  the  trustee  to 
have  been  made  upon  the  fund  and  its  in- 
come. No  proof  was  given  in  support  of 
these  allegations. — Held,  the  facts  stated 
did  not  in  any  way  tend  to  show  that  the 
petitioner's  claim  was  of  doubtful  validity, 
or  that  the  action  was  necessary;  but  if 
this  were  otherwise,  in  the  absence  of  the 


denial  of  validity  or  legality  required  by 
§  2805,  the  pendency  of  the  action  was  im- 
material and  was  no  bar  to  an  accounting. 
Matter  of  Estate  of  McQuter,  94  N.  Y.  558, 
affi'g  16  Week.  Dig.  345. 

Where  a  petition,  presented  to  a  surro- 
gate under  §  2804,  in  addition  to  asking 
that  a  decree  be  made  for  the  payment  of 
an  amount  claimed  by  a  beneficiary  under  a 
will  of  a  decedent,  contains,  also,  a  prayer 
for  general  relief  such  as  the  court  may 
deem  just,  it  is  within  the  power  of  the 
surrogate,  although  the  answer  prescribed 
by  §  2805  is  filed,  to  make,  under  §  2803,  an 
order  requiring  the  testamentary  trustee  to 
render  an  intermediate  account.  Matter  of 
Odell,  52  Hun  88;   22  State  Rep.  498. 

The  beneficiary  filed  a  petition  to  com- 
pel the  payment  of  a  legacy,  alleging  that 
the  trustee  had  failed  and  refused  to  pro- 
vide a  comfortable  home  for  petitioner,  or 
to  furnish  him  money  from  such  legacy  with 
which  to  provide  himself  a  home, — Held, 
that  a  verified  written  answer,  filed  by  the 
trustee,  denying  the  charge  of  the  petition, 
and  alleging  that  he  had  performed,  and 
was  willing  to  perform,  the  duties  of  the 
trust,  but  that  the  petitioner  insisted  on 
going  away  from  home,  and  in  being  influ- 
enced by  those  who  were  seeking  to  obtain 
the  legacy,  was  insufficient  to  entitle  the 
trustee  to  a  dismissal  of  the  petition.  In 
re  Riley's  Estate,  24  N.  Y.  Supp.  319;  4 
Misc.  338,  Davie,  Surr. 


§  2806.    Other  persons  interested  to  be  cited. 

Where  it  appears,  upon  the  presentation  of  a  petition  as  prescribed  in  the  last 
section  but  one,  that  a  decree,  made  pursuant  to  the  prayer  thereof,  might  affect 
the  rights  of  other  persons,  with  respect  to  the  estate  or  fund  held  by  the  testa- 
mentary trustee,  the  citation  must  also  be  directed  to  those  persons.  Where  that 
fact  appears  upon  the  return  of  the  citation,  or  upon  the  hearing,  and  it  also  ap- 
pears presumptively  that  the  petitioner  is  entitled  to  a  decree,  all  the  persons, 
whose  rights  may  be  so  affected,  must  be  brought  in  by  a  supplemental  citation, 
before  a  decree  is  made. 


It  is  well  settled  that  a  court  of  equity 
will  not  compel  a  trustee  to  account  until 
all  the  parties  who  can  require  him  to 
account  are  before  the  court.  Wells  v. 
Knox,  17  Civ.  Proc.  59,  Ingraham,  J. 

One   of   the   cestuis    que    trustent   being 


dead,  his  interest  can  only  be  paid  to  his 
legal  representative,  and  such  representa- 
tive should  be  made  a  party  to  the  proceed- 
ing  before  it  would  be  proper  to  make 
distribution  of  the  funds.  Matter  of  Pear- 
son, 21  State  Rep.  128,  Teller,  Surr. 


§  2807.    When  judicial  settlement  compelled. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from  time  to  time, 
compel  a  judicial  settlement  of  the  account  of  a  testamentary  trustee: 

1.  Where  one  year  has  expired,  since  the  will  was  admitted  to  probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  reason,  his  powers 
have  ceased. 

3.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts,  created  by 
the  terms  of  the  will,  have  been  executed,  or  are  ready  to  be  executed ;  so  that  the 
persons  beneficially  interested  are,  by  the  terms  of  the  will,  or  by  operation  of  law, 
entitled  to  receive  any  money  or  other  personal  property  from  the  trustee. 

See  §  2724. 


An  executor,  after  filing  a  partial  ac- 
count and  making  partial  distribution,  was 
cited  to  show  cause  why  he  should  not  ren- 


der a  final  account.  On  the  return,  it  ap- 
peared that  among  the  assets  were  securities 
which   could  not  be  sold,  and  that   active 
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in  three  specified  classes  of  cases,  but  the 
power  there  conferred  has  been  limited  en- 
tirely to  the  settlement  of  the  accounts 
themselves;  and  the  other  sections  succeed- 
ing §  2802,  to  and  including  §  2806,  and 
from  §  2808  to  8  2815,  relating  to  the  pro- 
ceedings before  the  surrogate,  have  extended 
his  jurisdiction  no  further  than  over  the  set- 
tlement of  the  accounts,  the  manner  in  which 
the  parties  are  to  be  brought  before  the 
surrogate  for  this  object,  and  the  effect  to 
be  given  to  the  final  decree.  Van  Sinderen 
v.  Lawrence,  60  Hun  272;  20  State  Rep.  72. 
Where  different  trust  estates  are  created 
under  a  will  it  is  not  error  to  have  a  sep- 
arate accounting  as  to  each.  Matter  of 
Willets,  112  N.  Y.  280. 


litigation,  to  which  the  executor  was  a 
party,  was  pending  in  relation  to  those  se- 
curities, and  that  the  executor  held  certain 
unsalable  real  property  bought  in  under 
foreclosure  of  a  mortgage,  and  no  other  as- 
sets.— Held,  that  the  surrogate  had  discre- 
tion, under  §  2807,  to  refuse  to  require  a 
final  accounting  and  distribution  at  that 
time.  Withers1  Estate,  23  App.  Div.  404; 
48  N.  Y.  Supp.  109. 

A  trustee,  appointed  by  the  supreme 
court  in  place  of  a  testamentary  trustee, 
may  be  compelled  to  account  in  the  surro- 
gate's court.  Estate  of  Pitcher,  4  Law  Bull. 
32,  Calvin,  Surr. 

By  §  2807,  power  has  been  given  to  the 
surrogate  to  compel  a  judicial  settlement 
of  the  account  of  a  testamentary  trustee 

§  2808.    Who  may  apply  for  judicial  settlement. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in  the  last  sec- 
tion, and  that  the  testamentary  trustee  may  be  cited  to  show  cause,  why  he  should 
not  render  and  settle  his  account,  may  be  presented,  by  any  person  beneficially  in- 
terested in  the  execution  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
infant  so  beneficially  interested;  or  by  a  surety  in  the  bond  of  the  testamentary 
trustee,  given  as  prescribed  in  this  title,  or  by  the  legal  representative  of  such  a 
surety.  Upon  the  presentation  of  the  petition,  the  surrogate  must  issue  a  citation 
accordingly,  unless  the  account  of  the  testamentary  trustee  has  been  judicially  set- 
tled, within  a  year  before  the  petition  is  presented;  in  which  case,  the  surrogate 
may,  in  his  discretion,  entertain,  or  decline  to  entertain,  the  petition. 

See  §  2720. 

§  2809.    Proceedings  upon  return  of  citation. 

Sections  2727  and  2728  of  this  act  apply  to  the  proceedings  upon  a  citation, 
issued  as  prescribed  in  the  last  section,  and  to  the  testamentary  trustee  to  whom 
the  citation  is  directed. 

§§  2727  and  2728  were  consolidated  in  the  former  by  L.  1893,  c.  686. 

§  2810.    Judicial  settlement  on  petition  of  trustee. 

When  one  year  has  expired  since  the  probate  of  the  will,  or  when  the  the  trusts, 
or  one  or  more  distinct  and  separate  trusts,  created  by  the  will,  have  been,  or  are 
ready  to  be,  fully  executed,  a  testamentary  trustee  may  present  to  the  surrogate's 
court  a  petition,  duly  verified,  setting  forth  the  facts,  and  praying  that  his  account 
may  be  judicially  settled;  and  that  all  the  persons  who  are  entitled,  absolutely  or 
contingently,  by  the  terms  of  the  will,  or  by  operation  of  law,  to  share  in  the  fund, 
or  in  the  proceeds  of  property  held  by  the  petitioner,  as  a  part  of  his  trust,  may  be 
cited  to  attend  the  settlement.  Thereupon  the  surrogate  must  issue  a  citation  ac- 
cordingly. Sections  2729,  2730  and  2731  of  this  act  apply  to  the  proceedings  upon 
the  return  of  a  citation,  issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled.  Any  person,  although  not  named 
in  the  citation,  who  is  beneficially  interested  in  the  estate  or  fund  which  came  to 
the  petitioner's  hands,  or  in  the  proceeds  thereof,  or  in  the  application  of  that 
estate  or  fund,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the  hearing, 
and  thus  make  himself  a  party  to  the  special  proceeding. 

An  objection,  filed  upon  an  accounting 
by  trustees,  to  the  effect  that  "the  trustees 
have  not  accounted  for  interest  on  the  mon- 
eys in  their  hands,"  is  too  indefinite  and 


uncertain  to  be  regarded,  and  must  be 
amended  before  it  can  be  pressed.  Frame 
v.  Willets,  4  Dem.  368,  Rollins,  Surr. 


§  2811.    Certain  preceding  provisions  made  applicable. 


Sections  2734  to  2737,  both  inclusive,  sections  2739  to  2741,  both  inclusive, 
and  sections  2743,  2744,  and  2746  of  this  act,  apply  to  and  regulate  the  like  mat- 
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ters,  where  a  testamentary  trustee  accounts,  as  prescribed  in  this  title;  except  as 
otherwise  prescribed  in  the  next  two  sections.  To  each  account,  filed  as  prescribed 
in  this  title,  must  be  annexed  an  affidavit,  in  the  form  prescribed  in  section  2733  of 
this  act,  for  the  affidavit  to  be  annexed  to  the  account  of  an  executor  or  adminis- 
trator; except  that  the  expression,  "  the  trust  created  by  the  will,"  with  such  other 
description  of  the  trust,  as  is  necessary  to  identify  it,  must  be  substituted  in  place 
of  the  words,  "the  estate  of  the  decedent" 

The  numbering  of  the  sections  was  changed  by  L.  1893,  c.  686.    See  the  notes  under 
the  various  sections  in  title  4,  Art.  2. 


General  rules  and  principles  relating 
to  testamentary  trustees  (and  see  various 
heads,  infra). — The  general  rule  of  law  bur- 
dens a  trustee  with  the  duty  of  showing  that 
the  account,  which  he  renders,  and  the  ex- 
penditures he  claims  to  have  made,  were 
correct,  just,  and  necessary.  White  v. 
Rankin,  18  App.  Div.  293;  46  N.  Y.  Supp. 
228. 

Although  a  surrogate  has  no  general 
equitable  jurisdiction,  yet  so  far  as  it  is 
necessary  to  discharge  the  duties  and  func- 
tions conferred  upon  him  by  statute  and  to 
make  proper  orders  and  decrees  in  matters 
of  which  he  has  jurisdiction,  he  has  all 
powers,  legal  or  equitable,  necessary  to  ac- 
complish that  result.  Matter  of  U.  S.  Trust 
Co.,  176  N.  Y.  304;  67  N.  E.  614. 

The  surrogate,  therefore,  has  jurisdiction, 
upon  the  accounting  of  a  testamentary  trus- 
tee, to  determine  whether  the  trust  has 
been  terminated  under  the  real  and  personal 
property  laws  upon  the  beneficiary  acquiring 
the  remainder  and  releasing  to  himself  the 
income  of  the  fund.     lb. 

A  substituted  testamentary  trustee  ap- 
pointed by  the  supreme  court  may  account 
annually  and  intermediately  in  the  surro- 
gate's court,  but  the  surrogate  cannot  com- 
pel him  to  make  a  final  accounting  or  dis- 
charge him.  Matter  of  Hunk  v.  Thomas,  138 
App.  Div.  789;   123  N.  Y.  Supp.  523. 

The  surrogate's  court  is  the  proper  tri- 
bunal for  the  accounting  of  a  testamentary 
trustee  and  such  an  action  will  not  be  en- 
tertained by  the  supreme  court  unless  facts 
are  pleaded  showing  that  the  case  is  one 
requiring  relief  of  such  a  nature  that  the 
surrogate's  court  is  not  competent  to  grant 
it,  or  that  for  some  reason  complete  justice 
cannot  be  done  in  that  court,  and  the  rule 
is  not  changed  by  the  fact  that  the  sub- 
stituted defendant  is  an  executor  of  a  de- 
ceased trustee.  Post  v.  Ingraham,  122 
App.  Div.  738;  107  N.  Y.  Supp.  737. 

A  reference  is  proper  to  take  proof  of 
the  facts  alleged,  where,  after  the  appoint- 
ment of  a  trustee  by  the  court,  all  of  the 
original  trustees  having  died,  an  appoint- 
ment is  produced  by  an  appointee  of  a 
deceased  trustee,  executed  ten  years  before, 
under  which  appointment  the  appointee 
never  acted,  allowing  the  beneficiary  to  re- 
move the  trust  property  from  the  State. 
Matter  of  Wetmore,  113  App.  Div.  232;  98 
N.  Y.  Supp.  952. 

However  large  the  discretion  entrusted 
to  the  trustees  may  be,  the  court  never 
loses  its  power  to  review  its  use,  and  if 
need  be  to  correct  any  abuse  thereof.     Clark 


v.    Clark,   23   Misc.   272;    50   N.   Y.    Supp. 
1041,   Sp.   T. 

A  general  release  executed  to  executors 
does  not  discharge  them  as  testamentary 
trustees.  Dority  v.  Dority,  40  App.  Div. 
236;   57  N.  Y.  Supp.  1073. 

Where  a  trustee  received  a  letter  stat- 
ing that  one  of  the  beneficiaries  in  the 
fund  had  assigned  her  interest  to  a  certain 
person,  the  letter  not  being  from  the  bene- 
ficiary or  the  assignee,  and  the  trustee  re- 
sponded, asking  for  the  assignment,  but  no 
answer  was  received  and  nothing  further 
done  in  such  regard,  and  the  trustee  pro- 
cured a  judicial  settlement  of  its  accounts, 
and  distributed  the  fund  to  the  beneficiaries 
no  notice  of  the  settlement  having  been 
given  the  assignee,  the  trustee  was  liable  to 
the  assignee,  the  notice  having  been  suffi- 
cient to  put  the  trustee  on  inquiry.  Seger 
v.  Farmers'  Loan  &  Trust  Co.,  76  N.  Y. 
Supp.   721,  App.  Div. 

The  premium  on  United  States  bonds  in- 
vested in  by  a  testamentary  trustee,  in 
accordance  with  the  provisions  of  the  will, 
— Held,  not  to  be  deducted  year  by  year 
from  the  income  of  the  life  beneficiary/ but 
to  be  charged  upon  the  principal  account. 
Matter  of  X.  Y.  Life  Ins.  &  Trust  Co.,  24 
Misc.  71;  53  N.  Y.  Supp.  382,  Surr.  Ct. 

Expenditures  for  insuring  trust  property 
at  more  than  its  selling  value,  being  for 
the  amount  placed  on  it  by  its  former  own- 
ers; for  putting  gas  pipes  and  gas  fixtures 
in  tenement  houses,  against  the  objection  of 
the  co-trustee,  being  necessary  to  gain  ten- 
ants ;  and  for  the  penalty  imposed  for  delay 
in  the  payment  of  taxes,  when  it  did  not 
appear  that  the  trustee  had  funds  to  pay 
them  when  due,  and  the  cestui  que  trust 
demanded  whatever  money  he  had,  though 
payment  of  taxes  be  delayed — allowed.  Dis- 
brow  v.  Disbrow,  46  App.  Div.  Ill;  61  N. 
Y.   Supp.  614. 

Under  a  will  by  which  testator  required 
the  executor  and  trustee  to  set  apart  $20,- 
000  in  cash  or  securities  in  trust  for  each 
of  his  four  daughters,  giving  remainder  of 
his  estate  to  his  two  sons,  and  recommend- 
ing a  continuance  of  his  own  investments, 
— Held,  that  when  the  trustee  omitted  to 
formally  make  a  separation  and  division 
during  a  long  period,  in  which  there  was  a 
large  increase  in  the  value  of  some  of  the 
securities,  the  sisters  were  entitled  to  share 
proportionately  to  their  interest  in  such 
increase.  Monson  v.  Security  &  Trust  Co., 
140  N.  Y.  498. 

Where  all  the  securities  in  which  the 
estate  was  invested  were  in  the  hands  of  one 
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of  two  executors  and  trustees,  and  he  in- 
formed his  co-trustee  that  he  had  invested 
fuuds  of  the  estate  in  a  bond  and  mortgage, 
and  he  regularly  accounted  for  and  paid  the 
interest  thereon  to  the  cestui  que  trust, 
though  as  a  fact  the  mortgage  remained  in 
his  name  individually,  as  it  was  when  he 
proposed  the  investment, — Held,  that  it  was 
the  property  of  the  trust  estate,  as  against 
the  assignee  for  creditors  of  the  trustee. 
Butler  v.  Weeks,  12  Misc.  192;  33  N.  Y. 
Supp.  1000,  Sp.  T. 

When  the  testator,  by  a  codicil,  be- 
queathed his  residuary  estate  to  his  execu- 
tors as  individuals,  on  their  promise  to 
distribute  it  in  a  manner  expressed  by  him 
in  his  original  will  and  in  memoranda,  they 
take  it,  impressed  with  a  trust  to  carry  out 
the  disposition  indicated  by  him,  and  the 
cestuis  que  trustent  can  compel  them  to  do 
so.  Trustees  of  Amherst  College  v.  Ritch, 
91  Hun  509;  36  N.  Y.  Supp.  576. 

A  secret  trust  attached  to  a  legacy  ab- 
solute in  form  for  the  benefit  of  societies, 
which  could  not  take  under  the  will,  by 
reason  of  the  death  of  the  testator  within 
sixty  days  after  its  execution,  having  for  its 
object  the  circumvention  of  the  statute  is 
void,  and  a  court  of  equity  will  declare  a 
trust  in  favor  of  the  next  of  kin.  Fair  child 
v.  Edson,  154  N.  Y.  199. 

The   husband    of   testatrix,    who   died    a 
resident  of  New  Jersey,  where  her  will  was 
proved,  was  by  it  made  trustee  of  a  fund 
for  her  children  during  their  minority,  and 
deposited  the  same  with  a  trust  company 
in  New  York,   under  agreement   providing 
for   its   retention   by   the   depositary   until 
the  majority  or  death  of  the  children,  the 
payment  of  the  interest  to  the  trustee  dur- 
ing his  life,  and  thereafter  to  guardians  to 
be  appointed  by  him  by  will,  or  by  a  court, 
and    dying    he    appointed     plaintiff    such 
guardian,  but  before  probate  of  his  will,  the 
New  Jersey  court  appointed  one  of  defend- 
ants trustee  under  the  wife's  will,  and  the 
guardian  sued  to  obtain  a  decree  that  such 
trustee  had  no  right  to  interest  on  principal, 
and  that  the  trust  company  account  to  her. 
— Held,  that  the  construction  of  the  wife's 
will  was  for  the  New  Jersey  courts,  whose 
order  appointing  the  trustee  should  be  up- 
held, and  that  the  trustee  was  not  bound  by 
his  predecessor's  agreement,  and  was  enti- 
tled to  the  fund.     Smith  v.  Central  Trust 
Co.,  12  App.  Div.  278;  42  N.  Y.  Supp.  740. 
Where  the  trustee,  upon  settlement  with 
the  life  tenant,  a  man  about  eighty  years, 
somewhat   rambling    in   his   mental   opera- 
tions,  and    with    the    remainderman,    paid 
to  the  life   tenant   a  bond   and   mortgage, 
on  property  in  which  the  trustee  was  inter- 
ested, the  mortgagor  being  at  the  time  in- 
solvent,— Held,  that  the  life  tenant  was  not 
precluded  from  rescinding,  by  the  fact  that 
notifying  the  trustee  that  he  held  him  liable, 
he  foreclosed  the  mortgage,  and  bought  in 
the  property  at  half  the  face  value  of  the 
mortgage,   taking   a   decree   for   deficiency. 

Smith  v.  Howlett,   21   Misc.   386,  aftVd   29 

App.  Div.  182;  51  N.  Y.  Supp.  910. 
The  action    was   brought    to    enforce    a 


trust,  created  by  the  will  of  defendant's 
husband,  for  the  support  of  plaintiff,  his 
niece,  and  to  determine  the  amount  of  the 
allowance  under  the  will,  and  upon  the  day 
of  the  trial  a  letter  was  delivered  to  plain- 
tiff, in  which  defendant  undertook  to  exer- 
cise the  discretion  vested  in  her,  by  fixing 
the  amount  of  allowance. — Held,  that  the 
court  properly  refused  to  consider  the  letter, 
which  after  persistent  refusal  to  recognize 
any  obligation,  appeared  to  be  not  in  good 
faith,  as  a  due  exercise  of  discretion,  and 
that  the  allowance  should  be  fixed  by  the 
court.  Collister  v.  Farsit,  23  App.  Div. 
466;  48  N.  Y.  Supp.  792. 

The  will  did  not  give  the  income  of  the 
trust  fund  to  the  beneficiary,  but  directed 
the  trustee  to  apply  the  same  to  the  per- 
sonal support,  maintenance,  and  comfort  of 
the  beneficiary,  and  at  his  death  the  fund, 
with  any  accumulated  income  was  to  go  to 
his  children. — Held,  that  an  assignment  of 
the  income  of  the  beneficiary  to  his  wife  in 
payment  of  alimony  awarded  to  her  in  an 
action  for  divorce  for  the  support  of  herself 
and  her  children  was  inoperative,  and  the 
trustee  would  not  be  warranted  in  comply- 
ing with  the  order  of  the  beneficiary  given 
for  the  payment  of  the  income  or  any  part 
of  it  under  the  assignment.  Matter  of 
Tompkins,  28  Misc.  351;  59  N.  Y.  Supp. 
902,  Surr.  Ct 

The  testamentary  trustee  received  one 
fourth  of  an  estate  to  invest  and  apply  the 
income  to  the  use  of  a  son  of  testatrix, 
and  upon  his  death  to  convey  and  pay  to 
his  issue,  unless  he  should  by  will  otherwise 
direct,  and  power  of  disposition  by  will  was 
given  him, — Held,  that  the  power  did  not 
affect  the  validity  of  the  trust,  nor  make  the 
share  subject  to  the  claims  of  creditors. 
First  National  Bank  v.  Mortimer,  28  Misc. 
686;   60  N.  Y.  Supp.  47,  Sp.  T. 

Held,  also,  that  the  son  could  not  make 
a  valid  assignment  of  the  income.    lb. 

Assuming  that  the  terms  of  the  will 
created  a  valid  trust,  whether  a  conveyance 
was  authorized  by  L.  1893,  c.  452,  amending 
R.  S.  part  2,  c.  1,  tit  2,  art.  2,  §  63— 
quaere.  Butler  v.  Butler,  41  App.  Div.  477; 
58  N.  Y.  Supp.  1094. 

The  will  having  directed  the  trustees 
to  set  apart  a  sum  sufficient  to  yield  an 
income  of  $250  a  year,  and  the  fund  so 
formed  having  become  reduced  one  third 
by  losses, — Held,  that  the  beneficiary  must 
be  limited  to  the  income  of  the  fund  only, 
and  was  not  entitled  to  have  the  $250  made 
up  out  of  the  principal.  Matter  of  Von 
Keller,  28  Misc.  600;  59  N.  Y.  Supp.  1079, 
Suit.  Ct. 

The  question  whether  the  loss  resulting 
from  the  investment  of  trust  funds  in  bonds 
purchased  at  a  premium  shall  be  deducted 
from  the  income  or  imposed  upon  the  re- 
maindermen is  to  be  determined  if  possible 
by  the  intention  of  the  testator,  considering 
the  facts  surrounding  the  execution  of  the 
will.  Matter  Of  Hoyt,  160  N.  Y.  607;  55 
N.  E.  282. 

A  trustee  who  purchases  bonds  at  a 
premium,  should  deduct  the  amount  of  the 
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premium  from  the  income  proportionately 
year  by  year,  so  as  to  make  the  principal 
of  the  fund  whole  when  the  bonds  mature. 
N.  Y.  Life  Ins.  Co.  v.  Baker,  38  App.  Div. 
417;  56  N.  Y.  Supp.  618,  afiVd  165  N.  Y. 
484. 

The  executors  not  having  set  apart  funds 
for  trusts  which  they  were  to  hold,  until 
about  the  time  of  their  final  accounting, 
— Held,  that  the  trusts  should  not  be 
charged  with  any  of  the  expenses  of  prin- 
cipal incurred  since  the  last  accounting,  nor 
be  credited  with  any  part  of  the  increase  of 
principal  since  the  death  of  testator,  but 
the  expenses  should  be  borne  by,  and  the 
increase  in  value  credited  to  the  residuary 
estate.  Matter  of  Irwin,  29  Misc.  266;  61 
N.  Y.  Supp.  239,  Surr.  Ct. 

A  family  arrangement  for  the  disposi- 
tion of  an  estate,  acted  upon  for  more  than 
twenty  years,  though  somewhat  at  variance 
with  the  terms  of  a  trust  created  by  the 
testator, — Held,  not  to  be  disturbed  at  the 
suit  of  a  child,  who  had  accepted  benefits 
under  the  arrangement.  Shinnel  v.  Morse, 
30  Misc.  257 ;  63  N.  Y.  Supp.  322,  Sp.  T. 

One  of  testator's  two  sons,  to  whom 
mortgaged  real  estate  was  devised  to  hold 
in  common,  claimed  title  to  the  whole, 
which  was  in  his  possession,  and  devised  the 
property  to  his  executors  in  trust,  and  one 
of  the  executors  purchased  and  foreclosed 
the  mortgages  and  bought  in  the  property 
at  the  foreclosure  sale,  and  thereafter  pro- 
cured a  deed  of  the  surviving  brother's  in- 
terest.— Held,  that  while  under  the  later 
authorities  such  purchases  were  not  void, 
the  cestuis  que  trustent  could  elect  to  have 
it  so  declared,  and  they  agreeing  that  the 
amount  advanced  by  the  trustee  should  be 
restored  to  him  the  foreclosure  sales  were 
properly  set  aside,  and  the  deed  from  the 
surviving  brother  declared  to  enure  to  their 
benefit.  Merrick  v.  Waters,  51  App.  Div. 
83;  64  N.  Y.  Supp.  542. 

Trustees,  with  the  oral  consent  of  life 
beneficiary,  allowed  her  husband  to  retain 
the  trust  securities  and  manage  the  estate 
until  1872,  when  on  her  written  authority 
the  trustee  executed  a  power  of  attorney 
to  the  husband,  authorizing  him  to  take 
the  trust  estate  and  manage  and  control 
it,  and  she  thereafter  executed  an  instru- 
ment ratifying  their  acts,  and  thereafter  on 
her  own  and  her  children's  petition  she 
was  appointed  substituted  trustee. — Held, 
that  she  was  not  entitled  as  substituted 
trustee  to  maintain  an  action  against  the 
former  trustee  in  1897,  to  charge  him  with 
a  deficit  caused  by  the  method  of  adminis- 
tration of  her  husband  with  her  knowledge 
and  acquiescence.  Woodbridge  v.  Bockes, 
59  App.  Div.  503;  69  N.  Y.  Supp.  417. 

The  executors  and  testamentary  trustees 
to  whom  seven  eighths  of  certain  real  es- 
tate was  devised  in  trust,  one  eighth  being 
devised  to  one  of  their  number  in  fee,  sur- 
rendered the  trust  as  they  were  authorized 
to  do,  and  conveyed  to  plaintiff,  a  cestui  que 
trust,  her  one  eighth  in  fee,  and  thereafter 
assumed  to  sell  the  whole  under  the  power 
of  sale  in  the  will,  the  executor  owning  the 


one  eighth   in  fee  joining  in  the  deed. — 
Held,  that  plaintiff  could  treat  the  sale  as 
lawful  and  recover  from  the  executor  indi- 
vidually, who  received  the  purchase-money, 
her  one  eighth  share  thereof.     Ferris  v.  Nel- 
son, 60  App.  Div.  430;  69  N.  Y.  Supp.  999. 
The  testatrix  gave  to  her  brother  $1,000 
to  be  held  by  her  executrix  in  trust  for 
him  "to  pay  him  the  income  or  interest  of 
the  same  and  as  much  of  the  principal  as 
she  thinks  beat,"   and   the   executrix   paid 
him  the  income  until  her  death,  but  no  part 
of  the  principal.     A  substituted  trustee  hav- 
ing been   appointed  by  the  surrogate,  ac- 
counted after  the  death  of  the  brother,  and 
was  directed  to,  and  did,  pay  over  the  fund 
to  remaindermen,  and  thereafter  the  broth- 
er's administrator  obtained  a  judgment  in 
the  supreme  court  against  the  trustee  for 
the  fund  and  demanded  an  accounting  in  the 
surrogate's    court. — Held,    that    the    trus- 
tee was  inadvisedly  appointed,  and  the  order 
therefor  illegal,  since  on  the  death  of  the 
executrix  the  fund  became  an  absolute  gift 
to  the  brother;   that  the  judgment  of  the 
supreme  court  was  not  conclusive,  since  the 
parties  were  not  the  same  as  before  the  sur- 
rogate; and  that  the  proceeding  for  an  ac- 
counting by  the  trustee  should  be  dismissed, 
since  though  he  might  be  liable  as  an  indi- 
vidual for  moneys  received  under  the  illegal 
order  of  the  surrogate's  court,   it  had  no 
jurisdiction  of  such  an  accounting.     Matter 
of  Turner,  34  Misc.  366;   69  N.  Y.   Supp. 
1019,  Surr.  Ct. 

Powers  of  supreme  court.  —  The  su- 
preme court  has  inherent  power  to  execute 
a  trust,  and  in  the  absence  of  a  trustee  may 
and  will  take  upon  itself  its  execution.  A 
trustee  when  appointed  is  the  successor  of 
the  court  in  the  administration  of  the  trust, 
and  will  be  bound  by  its  prior  judgments 
and  directions  in  regard  thereto.  Kirk  v. 
Kirk,  137  N.  Y.  610. 

A  surrogate's  court  has  no  jurisdiction 
to  declare  a  trust  and  enforce  it  by  decree, 
Matter  of  Monroe,  60  State  Rep.  102;  142 
N.  Y.  484,  rev'g  43  State  Rep.  969. 

The  beneficiary  of  a  trust  may,  and  can 
only,  by  a  suit  in  equity  compel  the  trustee 
to  perform  his  duty  and  account  for  and 
apply  the  trust  estate  in  accordance  with 
the  provisions  of  the  trust.  Pendergast  v. 
Greenfield,   127  N.  Y.  23. 

The  supreme  court  has  no  power  to  com- 
pel a  trustee  to  consent  to  a  destruction  of 
the  trust,  and,  it  seems,  the  statutes  have 
denied  to  him  the  power  to  do  any  act  of 
his  own  volition  which  will  accomplish  that 
result.  Accordingly, — Held,  that  the  su- 
preme court  had  no  power  to  grant  an  order 
in  an  action  for  partition  between  heirs 
and  devisees,  authorizing  and  directing  a 
testamentary  trustee  of  certain  express 
trusts  which  included  the  real  estate  in 
suit  to  enter  into  a  stipulation  providing 
that  a  judgment  shall  be  entered  adjudging 
the  will  void  as  a  will  of  real  property; 
and  this,  although  the  parties  interested 
sanctioned  and  desired  this  disposition  of 
the  matter.    Cuthbert  v.  Chauvet,    136  X. 
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Y.  326;  49  State  Rep.  671,  rev'g  48  State 
Rep.  348. 

Under  L.  1882,  c  185  (now  in  Personal 
Property  Law),  vesting  in  the  supreme 
court  an  unexecuted  express  trust  in  per- 
sonal property,  upon  the  death  of  a  sur- 
viving trustee,  a  new  trustee  may  be 
appointed  upon  a  prima  facie  case  being 
made,  not  conclusively  disproved,  showing 
that  property  in  the  hands  of  the  executor 
or  administrator  of  a  decedent  was  either 
held  by  him  at  the  time  of  his  decease  as 
trustee,  or  was  the  proceeds  of  the  trust 
estate.  It  seems  such  an  appointment  will 
not  conclude  the  legal  representatives  of  the 
decedent's  estate  from  contesting  the  exist- 
ence of  the  trust,  or  from  claiming  that 
the  property  belonged  to  the  decedent.  Mat- 
ter of  Carpenter,  131  N.  Y.  86. 

The  supreme  court  can,  independently 
of  statutory  provisions  for  allowances  in 
addition  to  costs  award  compensation  out 
of  a  trust  fund  for  services  resulting  in  ad- 
vantage to  the  trust  estate,  even  though  all 
were  not  rendered  at  the  instance  of  the 
trustee.  In  re  Holden,  12  N.  Y.  Supp.  842; 
35  State  Rep.  936. 

A  court  of  equity  may  interfere  with  the 
discretion  vested  in  trustees  where  they 
abuse  such  discretion  or  are  acting  in  bad 
faith.  Jones  v.  Jones,  8  Misc.  660;  60 
State  Rep.  430,  Andrews,  J. 

Who  must  account. — When  an  adminis- 
trator, with  will  annexed,  assumes  to  act 
as  trustee  of  real  estate,  under  the  will, 
he  may  be  held  to  account  as  such  trustee. 
Le  Fort  v.  Delafield,  3  Edw.  32. 

An  alleged  settlement  of  accounts  between 
executory  trustees  and  a  deceased  cestui  que 
trust — Held,  not  to  exonerate  the  trustees 
from  filing  their  accounts,  so  as  to  enable 
the  representative  of  the  cestui  que  trust 
to  examine  whether  there  had  been  errors 
or  defects,  or  the  settlement  had  been  fairly 
made,  although,  if  no  unfairness  be  exhib- 
ited, it  may  be  sufficient  to  exonerate  the 
trustees  from  vouching  the  account.  Rie- 
ben  v.  Hicks,  4  Bradf.  136,  Bradford,  Surr. 
Where  by  a  will  certain  trusts  are  vested 
in  the  executors  as  such,  an  executor,  by 
accepting  the  office  and  qualifying,  accepts 
the  trusts  so  conferred.  Earle  v.  Earle,  93 
N.  Y.  104,  affi'g  48  N.  Y.  Supr.  18. 

Where  the  executors  of  a  deceased  sole 
surviving  trustee  sought  to  account  in  an 
action  brought  by  them  in  the  supreme 
court  and  the  court  below  directed  them  to 
account  to  the  life  beneficiaries  from  the 
date  of  the  last  accounting  and  to  the  re- 
maindermen from  the  time  of  the  appoint- 
ment of  said  deceased  trustee, — Held,  that 
such  accounting  ordered  is  proper  only  as  to 
the  income  not  accounted  for.  Ellsworth  v. 
Hinton,  21  State  Rep.  730. 

If  the  beneficiary  in  an  insurance  pol- 
icy orally  agrees  to  act  as  trustee  of  the 
fund  to  be  produced  thereby  on  the  death 
of  the  insured ;  qualifies  as  executor  of  the 
litter's  will,  in  which  testator  directs  a 
distribution  of  the  fund;  pays  out  part  of 
the  money  in  accordance  with  the  direc- 
tions; and  at  all  times  treats  the  fund  as  a 


trust  fund, — he  is  a  trustee  under  the  will, 
and  upon  his  death  a  successor  may  be  ap- 
pointed by  the  surrogate.  In  re  Morian's 
Estate,  6  N.  Y.  Supp.  670;  1  Connol.  603; 
23  State  Rep.  631,  Sherman,  Surr. 

A  release  out  of  court,  given  by  a  bene- 
ficiary under  a  will  to  an  executor  and  testa- 
mentary trustee,  from  all  liability  as  such, 
in  consideration  of  a  transfer  of  the  prop- 
erty of  the  estate  to  the  beneficiary,  does  not 
deprive  the  trustee  from  thereafter  receiv- 
ing moneys  belonging  to  the  trust  estate, 
and  he  may  be  required  to  file  an  intermedi- 
ate account  on  petition  of  the  beneficiary 
praying  that  he  be  required  to  account  and 
pay  over  moneys  received  by  him,  or  "for 
such  order  as  may  be  just."  In  re  Tag- 
gard's  Estate,-  16  N.  Y.  Supp.  629. 

Where  an  executor  is  directed  to  sell 
testator's  real  estate,  invest  the  proceeds, 
and  pay  the  income  to  testator's  daughter 
for  life,  the  executor  is  a  "testamentary 
trustee,"  within  §  2514,  subd.  6,  and  there- 
fore he  may  be  required  to  account  for  the 
proceeds  of  land  sold  by  him,  and  to  dis- 
tribute the  same  as  provided  by  §§  2802- 
2811.  In  re  Valentine's  Estate,  23  N.  Y. 
Supp.  291,  Coffin,  Surr. 

Trustee  and  beneficiary. — The  fact  that 
one  of  several  testamentary  trustees  is 
one  of  the  beneficiaries  under  the  trust  does 
not  incapacitate  him  from  acting  as  trustee. 
He  can  act  freely  as  to  the  other  benefi- 
ciaries, and,  as  to  himself,  his  co- trustees 
can  exercise  the  control  and  judgment  im- 
proper for  him.  In  case  the  other  trustees 
decline  to  act,  the  court  may  either  supply 
their  places  or  take  upon  itself  the  execu- 
tion of  the  trust  so  far  as  it  ought  not  to 
be  executed  by  said  trustee  and  beneficiary. 
Rogers  v.  Rogers,  111  N.  Y.  228;  19  State 
Rep.  94,  affi'g  18  Hun  409. 

Where  a  will  appoints  three  persons  trus- 
tees to  receive  the  rents  and  income  of 
property,  and  apply  the  same  to  the  use  of 
one  of  their  number  during  life,  with  re- 
mainder over,  the  two  who  do  not  take  ben- 
eficially are  entitled  to  the  custody  of  the 
principal  of  the  trust  fund,  to  the  exclu- 
sion of  the  other.  Postley  v.  Cheyne,  4 
Dem.  492,  Rollins,  Surr. 

Custody  of  funds. — Where  a  testator  di- 
rected the  income  of  his  entire  residuary 
estate  to  be  applied  to  the  use  of  A.,  and 
appointed  A.,  B.,  and  C.  his  trustees  to  col- 
lect and  receive  such  income  and  make  such 
application, — Held,  that  B.  and  C.  were  en- 
titled to  the  custody  of  the  principal  of  the 
trust  fund,  to  A.'s  exclusion.  Estate  of 
Sterling,  1  State  Rep.  139,  Rollins,  Surr. 

Except  where  there  is  a  power  given  by 
the  will,  to  the  life  tenant  to  dispose  of 
the  funds,  either  absolutely  or  for  certain 
purposes,  the  general  rule  that  the  same 
person  cannot  be  trustee  and  cestui  que 
trust,  applies.  Estate  of  Shipman,  22  State 
Rep.  356,  Ransom,  Surr. 

Liabilities. — A  trustee  cannot  lawfully 
borrow  the  trust  funds  in  his  charge.  Es- 
tate of  Jones,  10  State  Rep.  176;  5  Dem. 
499,  Rollins,  Surr. 

Where,    with    the    acquiescence    of    the 
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cestui*  que  trustent  and  the  consent  of  the 
co-trustee,  the  funds  and  the  active  manage- 
ment were  given  exclusively  to  one  of  the 
trustees, — Held,  that  while  the  other  trustee 
was  not  liable  for  peculations  of  the  man- 
aging trustee  of  which  he  had  no  knowledge, 
yet  if  on  learning  of  the  misappropriation 
authorizes  improper  advances  with  a  view 
of  making  the  impairment  good,  he  is  liable 
for  such  advances.  Matter  of  Westerfield, 
32  App.  Div.  324;  53  N.  Y.  Supp.  25. 

One  of  two  testamentary  trustees  who 
with  the  connivance  of  the  cestui  que  trust 
was  practically  excluded  from  the  manage- 
ment, finally  became  aware  of  a  devastavit 
by  his  co-trustee. — Held,  that  not  having 
given  immediate  notice  to  the  cestui  que 
trust,  by  which  loss  might  have  been  pre- 
vented or  recovered,  he  was  liable  for  so 
much  thereof  as  was  occasioned  by  his  fail- 
ure to  take  action,  but  should  not  be 
charged  with  interest  with  semi-annual 
rests,  but  with  simple  interest  at  the  legal 
rate.  Matter  of  Westerfield,  48  App.  Div. 
542;  63  N.  Y.  Supp.  10,  appeal  dism'd, 
163  N.  Y.  209. 

Testamentary  trustees  who  received  real 
and  personal  property  to  be  "managed  and 
cared  for  and  from  the  income  thereof,  or 
so  much  thereof  as  shall  be  necessary,  they 
shall  use  for  the  support  of  my  son  during 
his  life," — Held,  liable  for  the  services  of 
a  physician  required  by  the  son  recovering 
from  debauches,  they  having  an  unexpend- 
ed balance,  and  the  services  having  been 
rendered  with  the  acquiescence  of  one  of 
the  trustees.  Sherman  v.  Skuse,  45  App. 
Div.  335;  60  N.  Y.  Supp.  1030,  aftVd  166 
N.  Y.  345;  59  N.  E.  990. 

When  the  trustee  executes  a  bond  and 
mortgage,  expressly  as  such  in  connection 
with  his  cestui  que  trust,  to  secure  the  pur- 
chase price  of  real  estate  purchased  by  the 
latter,  the  bond  being  joint  and  several,  does 
not  make  the  trustees  individually  liable,  as 
trustees.  Crate  v.  Benzinger,  13  App.  Div. 
617;  43  N.  Y.  Supp.  824. 

A  testamentary  trustee  who  invests  the 
trust  estate  in  securities  not  permitted  by 
the  will  is  liable  for  any  loss  resulting 
therefrom.  Meldow  v.  Devlin,  20  Misc.  56; 
45  N.  Y.  Supp.  333,  Sp.  T. 

When  executors  who  were  also  trustees, 
credited  themselves  with  the  amount  of  the 
trust  fund,  which  credit  the  surrogate  al- 
lowed, this  is  sufficient  evidence  of  their 
receiving  the  fund.  Davis  v.  Kerr,  3  App. 
Div.  322 ;  38  N.  Y.  Supp.  387. 

If  one  of  the  trustees  does  not  exercise 
any  care  or  diligence  in  respect  to  the  trust, 
he  is  responsible  for  the  loss  of  the  fund, 
and  moreover  becoming  sole  surviving  trus- 
tee is  presumed  to  have  taken  possession  of 
the  fund.    lb. 

When  the  executor  and  trustee,  three 
day 3  before  his  death,  executed  a  deed,  tak- 
ing back  a  purchase-money  mortgage  for  the 
full  amount, — Held,  that  the  transfer 
should  be  set  aside,  as  not  being  for  the 
best  interest  of  the  estate.  Winslow  v.  Mil- 
ler, 10  App.  Div.  406;  41  N.  Y.  Supp.  1073. 

It  seems  where  the  invalidity  of  a  trust 


appears  on  the  face  of  the  instrument  it 
is  no  answer  for  the  trustee  to  say  he  has 
paid  out  the  money  in  good  faith  under  the 
illegal  trust.  If  there  is  doubt  he  should 
apply  to  the  court.  O'Connor  v.  Gilford, 
117  N.  Y.  275. 

The  trustees  paid  certain  sums  to  this 
contestant,  to  be  received  by  her  as  the  in* 
come  from  the  trust  fund,  but  at  the  time 
these  payments  were  made,  there  was  no 
income;  but  later,  when  income  had  ac- 
crued, they  credited  the  amounts  already 
paid  in  their  account  as  income  paid,  and 
reimbursed  themselves  from  the  income  then 
in  their  hands.  Objection  being  made  to 
said  item  by  contestant, — Held,  that  the 
trustees  had  no  right  to  advance  income 
when  there  was  none,  and  to  reimburse 
themselves  thereafter  for  such  advances. 
Matter  of  Odell,  17  State  Rep.  841;  1  Con- 
no!.  91,  Ransom,  Suit.;  Estate  of  Jones. 

On  his  accounting,  a  trustee  is  not  en- 
titled to  be  credited  with  payments  made  by 
him  to  the  cestui  que  trust  in  any  other 
capacity  or  relation  than  as  trustee.  Set- 
off between  the  parties  in  different  rights 
will  not  be  allowed  in  proceedings  for  an 
accounting  as  trustee.  Matter  of  Jones,  16 
State  Rep.  11. 

The  executor,  under  a  power  of  sale  con- 
tained in  the  will,  sold  a  lot  to  D.  No 
debit  for  the  purchase-money  was  made  in 
his  account.  The  executor  explained  that 
the  payment  was  made  by  withholding  from 
D.  moneys  coming  to  him  from  the  trust 
estate. — Held,  that  it  should  have  been  en- 
tered in  the  accounts ;  and  that  he  was  prop- 
erly charged  therewith  by  the  surrogate. 
Matter   of   Selleck,   111   N.  Y.   284. 

A  testamentary  trustee,  upon  his  account- 
ing, cannot  be  charged  with  compound  in- 
terest on  the  amount  found  due  from  him, 
nor  can  annual  rests  be  taken  in  computing 
the  interest.  Matter  of  Lawrence,  26  State 
Rep.  238;  7  N.  Y.  Supp.  332,  Ransom,  Surr. 

The  investment  made  by  the  trustees,  of 
money  belonging  to  the  cestui  que  trust* 
but  not  coming  from  the  estate  of  decedent, 
should  not  be  taken  up  and  accounted  for 
by  them  as  trustees  under  the  will.  In  re 
Keteltas'  Estate,  6  N.  Y.  Supp.  668;  1 
Connol.   468,  Ransom,  Surr. 

A  trustee  who  permits  his  co-trustee  to 
use  funds  of  the  estate,  giving  his  note  for 
the  amount,  with  a  railroad  bond  as  collat- 
eral security,  is  accountable  for  the  amount 
so  used  where  the  co-trustee  becomes  in- 
solvent, and  the  bond  pledged  as  collateral 
security  is  recovered  by  a  third  person, 
claiming  the  same  adversely  to  the  co-trus- 
tee. In  re  Cozzens'  Estate,  15  N.  Y.  Supp. 
771,  Lansing,  Surr. 

When  a  testamentary  trustee  is  liable 
to  be  called  upon  for  the  net  income  of  the 
trust  estate  at  any  time,  and  is  under  an 
obligation  to  pay  it  to  the  life  tenant 
whenever  it  is  demanded,  and  his  account 
is  running  and  uncertain,  he  should  not  be 
charged  with  interest  thereon.  Wilcox  v. 
Quinby,  73  Hun  524 ;  42  State  Rep.  159. 

When  a  trustee  improperly  retains  pos- 
session of  trust  funds  and  uses  the  same 
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for  bis  own  purposes,  he  is  properly  charged 
upon  his  accounting  with  six  per  cent,  in- 
interest  on  the  annual  debit  balances,  com- 
pounding the  interest  annually.  Reyn- 
olds v.  Sisson,  78  Hun  595;  29  N.  Y.  Supp. 
492. 

A  trustee  is  not  chargeable  with  interest 
solely  because  he  deposits  the  trust  moneys 
with  his  own,  or  uses  them  in  his  business; 
there  must  be  in  addition  a  breach  of  trust, 
a  neglect  or  refusal  to  invest  the  fund  at 
the  time,  or  in  the  manner  the  trust  in- 
strument or  the  law  points  out.  Price  v. 
Holman,  135  N.  Y.  124. 

While  it  is  the  duty  of  a  trustee,  if  he 
deposits  the  trust  fund  in  bank,  to  make 
the  deposit  in  his  name,  as  trustee,  the  mere 
depositing  of  it  in  his  individual  name  with- 
out adding  his  title,  as  trustee,  is  not  per  se 
such  a  misappropriation  as  will  subject  him 
to  a  charge  for  the  full  legal  rate  of  inter- 
est.   Matter  of  Barnes,  140  N.  Y.  468. 

A  trustee  is  liable  for  the  loss  of  money 
deposited  with  a  bank  which  fails,  though 
he  was  appointed  in  place  of  executors  after 
the  money  was  on  deposit,  there  being  no 
such  recurring  demands  on  the  trustee  as 
required  such  an  investment.  Matter  of 
Knight,  21  Abb.  N.  C.  388,  Daniels,  J. 

When  a  trustee,  acting  in  entire  good 
faith  and  with  no  intention  to  commit  a 
breach  of  trust,  deposits,  in  his  own  bank 
account,  trust  moneys  which  were  received, 
not  for  investment,  but  for  distribution 
among  the  beneficiaries,  he  does  all  that  can 
he  exacted  of  him)  if  he  charges  himself 
with  interest  on  the  overdrafts.  Matter  of 
Nesmith,  56  State  Rep.  484;  140  N.  Y.  609, 
affi'g  54  State  Rep.  216. 

Payments  of  the  income  of  land  held  in 
trust,  made  under  an  order  from  the  bene- 
ficiary requesting  such  payment  until 
farther  written  notice,  are  good,  as  between 
the  beneficiary  and  the  trustee,  though  1 
R.  S.  730,  §  63,  provides  that  no  person 
beneficially  interested  in  a  trust  for  the 
receipt  of  rents  and  profits  of  lands  can 
assign,  or  in  any  manner  dispose  of,  such 
interests.  In  re  Valentine's  Estate,  26  N. 
Y.  Supp.  716,  Coffin,  Surr. 

The  personal  convenience  and  comfort  of 
a  trustee  cannot  be  accepted  as  an  excuse 
for  a  failure  to  perform  a  duty.  Purdy  v. 
Lynch,  72  Hun  272;  25  N.  Y.  Supp.  585; 
55  State  Rep.  360. 

Liability  for  co-trustee. — A  trustee  is 
responsible  for  his  own  acts,  and  not  for 
those  of  his  associates,  and  if  the  latter  col- 
lect and  misapply  moneys,  the  trustee  who 
has  not  received  it  is  not  liable  for  4he 
waste.  If  he  is  merely  passive  and  does  not 
obstruct  the  acts  of  his  associates,  he  is 
not  liable  for  the  latter**  waste,  if  guilty 
of  no  negligence  himself.    lb. 

Where  trustees  have  obtained  joint  pos- 
session of  a  trust  fund,  and  thereafter  one 
of  them  turns  over  the  funds  to  his  co- 
trustee, he  will,  in  case  of  the  misappro- 
priation thereof  by  his  associate,  be  held 
responsible  therefor.    lb. 

Shortly  after  trustees  had  entered  upon 
the  execution  of  the  trust,   a   meeting  of 


all  the  trustees  was  held,  at  which  one  W. 
was  unanimously  chosen  as  their  agent,  to 
collect  the  rents  and  take  charge  of  the  real 
estate  until  it  should  be  sold.  This  selec- 
tion was  suggested  by  one  of  the  co-trustees, 
who  subsequently  informed  W.  of  the  action 
of  the  trustees.  Thereafter  W.  acted  as 
their  agent  and  turned  over  the  net  rents  to 
Q. — Held,  that  all  of  the  trustees  were 
chargeable  with  having  had  joint  possession 
of  the  rents  while  they  were  in  W.'s  hands, 
and  that  his  subsequent  payment  must  be 
deemed  to  have  been  done  by  their  direc- 
tion,   lb. 

While,  where  one  of  two  or  more  trus- 
tees simply  remains  passive  and  does  not 
obstruct  the  collection  by  a  co-trustee  of 
moneys  belonging  to  the  trust  fund,  he  is 
not  liable  for  the  latter's  waste,  if  he  him- 
self receives  the  funds  and  either  delivers 
them  over  to  his  associates  or  does  any  act 
by  which  they  come  into  sole  possession 
of  the  latter  or  under  his  control,  and  but 
for  which  he  would  not  have  received  them, 
such  trustee  is  liable  for  any  loss  resulting 
from  the  waste.  Bruen  v.  Gillett,  115  N. 
Y.  10. 

An  executor  and  trustee  under  a  will 
is  liable  for  a  portion  of  the  trust  fund, 
not  invested  as  directed  in  the  will,  but  re- 
tained and  misappropriated  by  his  co-trus- 
tee. Bates  v.  Underhill,  3  Redf.  365,  Coffin, 
Surr. 

Where  the  defaulting  trustee  had  been  a 
former  attorney  of  the  decedent,  and  con- 
fided in  by  him,  and  of  good  standing  and 
reputed  wealth,  and  had  represented  to  his 
co-trustee  that  he  had  properly  invested  the 
portion  of  the  fund  in  his  possession, — Held, 
that  the  co-trustee,  though  liable  therefor, 
should  be  charged  with  simple  interest  only 
thereupon.    lb. 

The  trustees  of  an  estate,  though  they 
continue  the  business,  involving  additional 
liabilities,  do  not  sustain  the  co-partnership 
relation;  and  a  retiring  trustee  is  not  liable 
for  purchases  in  the  course  of  the  business, 
made  after  his  retirement,  by  the  other 
trustees,  though  the  purchases  be  from  one 
with  whom  the  firm  had  previously  dealt, 
who  had  no  notice  of  the  discharge  of  the 
trustee.  Noyes  v.  Turnbull,  7  N.  Y.  Supp. 
114. 

Residuary  legatee  not  liable. — Where 
the  loss  of  a  testamentary  fund  is  caused 
by  the  waste  or  misconduct  of  the  executor 
and  trustee,  no  claim  for  contribution  arises 
against  the  residuary  legatees,  in  the  ab- 
sence of  proof  of  any  conversion  or  com- 
bination on  their  part  whereby  the  trust 
fund  was  affected  'or  divested.  Mills  v. 
Smith,  57  State  Rep.  388;  141  N.  Y.  256, 
affi'g  47  State  Rep.  274. 

Investments  by  trustees.  —  Trustees, 
empowered  generally  to  invest  the  fund,  are 
bound  to  invest  it  in  loans,  secured  on  real 
property,  or  in  government  securities,  or, 
under  the  rules  of  the  supreme  court  of  this 
State,  in  loans  to  the  New  York  Life  In- 
surance and  Trust  Company;  if  they  invest 
in  bank  stock  or  personal  securities,  they 
are  responsible  for  actual  loss.    Acker  man 
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v.  Emott,  4  Barb.  626,  below,  3  N.  Y.  Leg. 
Obs.  337. 

A  direction  to  testamentary  trustees  to 
invest  "such  funds  as  they  may  have  in 
their  hands  forming  part  of  my  estate"  in 
"United  States  bonds,"  or  in  bonds  of  cer- 
tain States,  or  in  "bonds  of  railroad  cor- 
porations, in  the  northern,  middle  or  west- 
ern States," — Held,  to  sufficiently  indicate 
the  intention  of  the  testator  to  authorize 
the  trustees  to  invest  accumulated  income 
in  similar  securities.  Matter  of  Stewart, 
30  App.  Div.  368;  51  N.  Y.  Supp.  1051. 

Where  a  testator  directed  his  executors 
to  invest  $6,000,  in  bond  and  mortgage  for 
the  benefit  of  his  two  infant  children,  one 
of  whom  was  only  six  years  old,  one  half 
the  principal  and  interest  to  be  paid  to  each 
respectively  as  they  attained  majority,  the 
mortgage  to  be  delivered  to  a  trustee,  to 
"control  and  manage  said  securities,  receive, 
collect  and  pay  over  the  interest  and  prin- 
cipal due  and  to  grow  due  thereon,  and  in 
all  things  to  carry  out  the  directions  and 
provisions  of  the  will  as  to  said  investments 
and  any  matters  connected  therewith," — 
Held,  that  the  trustee  had  power  to  change 
the  investment,  in  view  of  the  fact  that 
fifteen  years  must  elapse  before  the  princi- 
pal was  to  be  paid  over.  Spencer  v.  Weber, 
26  App.  Div.  285;  49  N.  Y.  Supp.  687, 
affi'd  163  N.  Y.  493;  57  N.  K  753. 

A  testamentary  trustee  directed  to  in- 
vest in  bonds  and  mortgages  on  unincum- 
bered real  estate  worth  double,  or  in  United 
States  bonds,  or  in  New  York  State  bonds; 
the  will  providing  that  he  should  not  be 
liable  for  loss,  except  caused  by  neglect  or 
willful  misfeasance,  who  on  the  partial  de- 
struction of  a  building  covered  by  a  mort- 
gage, and  the  insurance  on  which  was 
payable  to  him,  permitted  the  owner  to  re- 
ceive the  money  on  his  oral  promise  to  use 
it  in  restoring  the  building  which  he  failed 
to  do,  is  liable  to  the  estate  for  the  result- 
ing loss.  Master  of  Olmstead,  52  App.  Div. 
515;.  66  N.  Y.  Supp.  212. 

The  extension  of  a  mortgage  by  agree- 
ment with  the  mortgagee's  successors  in 
title,  who  did  not  assume,  and  refraining 
from  foreclosing  until  after  the  period  of 
extension  expired,  though  the  contract 
therefor  was  decided  by  the  court  of  ap- 
peals to  be  void  as  without  consideration, — 
Held,  not  to  render  the  trustees  personally 
liable,  the  validity  of  the  extension  having 
been  a  matter  of  doubt.     lb. 

A  direction  to  a  testamentary  trustee  to 
invest  in  "good,  sound  dividend  paying  se- 
curities" with  power  to  invest  and  rein- 
vest at  his  discretion, — Held,  to  justify  his 
retaining  securities  in  the  form  in  which 
the  testator  left  them,  and  to  permit  him  to 
reinvest  in  similar  safe  securities,  not  lim- 
ited to  government  bonds  and  real  estate 
mortgages.  Duncklee  v.  Butler,  30  Misc. 
58;  62  N.  Y.  Supp.  921,  Sp.  T. 

A  trusteee  who  has  power  under  the  will 
to  vary  the  investment  of  the  trust  fund, 
being  limited  merely  as  to  the  character  of 
the  securities,  has  power  to  assign  a  bond 


and  mortgage  before  maturity.  Spencer  v. 
Weber,  163  N.  Y.  493;  57  N.  E.  753. 

Trustee  must  invest  in  government  or 
real  securities,  except  so  far  as  the  legisla- 
ture has  from  time  to  time  authorised  other 
securities.  Matter  of  Wotton,  59  App.  Div. 
584;   69  N.  Y.  Supp.  753. 

The  provisions  of  a  will  giving  trustees 
full  power  to  invest  the  fund  in  any  se- 
curity which  they  may  deem  for  the  benefit 
of  the  estate,  do  not  permit  an  investment 
in  the  stock  of  a  recently  organized  busi- 
ness corporation,  where  experience  has  not 
shown  that  it  could  achieve  any  success  or 
stability.  Matter  of  Hall,  164  N.  Y.  196; 
58  N.  E.  11. 

Authority  to  a  testamentary  trustee,  to 
"keep  my  personal  property  invested  at  in- 
terest in  such  manner  and  upon  such  secu- 
rity and  at  such  rate  of  interest  as  to  him 
in  his  discretion  shall  seem  proper  and  suit- 
able." does  not  permit  him  to  transcend  the 
legal  rule  in  respect  to  trust  investments, 
but  merely  confers  a  general  discretion 
within  the  legal  rule.  Matter  of  Reed,  45 
App.  Div.  196;  61  N.  Y.  Supp.  50. 

Where  it  was  apparent  that  the  testa- 
tor intended  to  give  his  executors  discretion 
and  power  to  apply  the  principal  as  well  as 
the  income  to  the  use  of  the  cestuis  que 
trustent, — Held,  that  it  was  not  incumbent 
upon  them  to  change  the  securities  from  the 
form  in  which  they  were  left  with  trust 
securities,  and  that  they  were  not  restricted 
as  to  the  securities  they  should  invest  in* 
and  that  they  were  not  liable  for  loss  result- 
ing from  an  investment  made  by  them  in 
other  than  trust  securities,  in  the  absence 
of  evidence  of  abuse  of  discretion.  Lawton 
v.  Lawton,  35  App.  Div.  389;  54  N.  Y. 
Supp.  760. 

A  trustee  may  expend  an  award  for  part 
of  the  property  taken  by  the  city,  part  of 
the  corpus  of  the  trust,  to  erect  new  build- 
ings condemned  by  the  board  of  health,  and 
other  similar  constructions  to  prevent  waste. 
Smith  v.  Keteltas,  32  Misc.  Ill;  66  N.  Y. 
Supp.  260,  Sp.  T. 

A  trustee  charged  with  six  per  cent,  in- 
terest for  using  the  fund,  and  not  deposit- 
ing it  in  a  trust  company  as  required  by 
the  will,  may  nevertheless  be  credited  with 
payments  to  the  cestui  que  trust  though 
made  as  income  which  was  not  in  fact 
earned  till  the  decree  of  the  surrogate 
charging  the  trustee  with  interest  was 
granted.  Matter  of  Muller,  31  App.  Div. 
80;  52  N.  Y.  Supp.  566. 

A  testamentary  trustee  invested  with  full 
discretionary  power,  was  charged  on  his 
accounting  witn  rent  of  a  house  uncollected, 
where  he  had  permitted  the  tenant,  and 
after  her  death  her  son,  to  remain  in  pos- 
session for  more  than  four  years,  there 
being  evidence  to  show  that  he  could  have 
rented  to  others  at  a  remunerative  rental, 
and  also  for  the  deficiency  in  the  rental  on 
the  part  of  the  tenant  of  a  restaurant  in  a 
locality  where  other  property  remained  un- 
rented,  and  the  evidence  justified  the  con- 
clusion that  that  property  would  have  been 
vacant. — Held,  that  in  respect  to  the  restau- 
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rant  the  exercise  of  the  trustee's  discretion- 
ary power  was  justified,  but  that  in  respect 
to  the  house  the  decree  should  stand.  Mat- 
ter of  Mclntyre,  24  App.  Div.  167;  48  N. 
Y.  Supp.  785. 

Where  the  testator  directed  the  invest- 
ment of  a  trust  fund  in  first  mortgage  bonds 
secured  on  real  estate  in  the  city  of  Chicago, 
—Held,  that  the  direction  was  mandatory 
and  must  be  complied  with  if  feasible, 
though  it  took  the  fund  beyond  the  juris- 
diction of  the  court.  Clark  v.  Clark,  23 
Misc.  272;  50  N.  Y.  Supp.  1041,  Sp.  T. 

Though  the  will  gives  the  trustee  the 
entire  discretion  as  to  the  time,  amount 
and  character  of  his  expenditures,  and 
makes  him  the  residuary  legatee  of  the  fund 
absolutely  in  case  ctf  the  death  of  the  cestui 
que  trust,  while  he  lives,  this  does  not  au- 
thorize the  trustee  to  divert  the  fund  from 
the  purposes  for  which  it  was  put  into  his 
hands,  and  use  it  for  speculation.  English 
v.  Mclntyre,  29  App.  Div.  439;  51  N.  Y. 
Supp.  697. 

A  trustee  cannot  be  charged  for  loss  of 
income  on  account  of  a  general  deprecia- 
tion in  the  real  estate  market,  where  he 
acted  in  good  faith  in  the  investment,  with- 
in his  powers,  and  in  the  exercise  of  a  fair 
discretion.  Atlantic  Trust  Co.  v.  Powell, 
23  Misc.  289 ;  50  N.  Y.  Supp.  866,  Sp.  T. 

It  does  not  follow,  though  the  will  leaves 
the  mode  of  investment  to  the  discretion 
of  the  executor,  that  he  may  invest  in  any 
securities  he  pleases,  and  require  the  cestui 
que  trust,  on  arriving  at  age,  to  accept  the 
results  of  the  investment.  He  is  bound  to 
exercise  a  wise  discretion,  and  his  course 
is  subject  to  review  and  control  by  the 
courts.  King  v.  Talbot,  60  Barb.  453,  481, 
modfd  on  other  points,  40  N.  Y.  76. 

The  English  rule,  requiring  a  trustee  au- 
thorized to  invest  in  his  discretion,  to  exer- 
cise that  discretion  within  the  limits  of 
investing  either  in  real  estate  securities  or 
public  stock — approved.     lb. 

It  is  the  duty  of  trustees  to  invest  funds 
held  by  them  in  government  or  State  se- 
curities, or  in  bonds  and  mortgages  on  un- 
incumbered real  estate.  While  this  rule  is 
not  arbitrary  and  inflexible  so  as  to  admit 
of  no  possible  exceptions,  it  is  the  basis 
upon  which  trustees  should  usually  act;  in 
any  event  a  trustee  is  bound  to  employ  such 
diligence,  care,  and  prudence  in  the  manage- 
ment of  the  trust,  as  diligent,  careful,  pru- 
dent men  of  discretion  and  intelligence  gen- 
erally employ  in  their  own  like  affairs ;  and 
for  a  neglect  to  make  use  of  such  diligence, 
care,  and  prudence  the  trustee  is  liable  to 
the  cestui  que  trust.  Mills  v.  Hoffman,  26 
Hun  504,  revM  April  17,  1883. 

A  trustee  is  not  allowed  to  invest  in 
bonds  and  mortgages  out  of  the  State  with- 
out express  authority  from  the  court  or  by 
the  instrument  creating  the  trust.  Ormis- 
ton  v.  Olcott,  22  Hun  270,  affi'd  on  this 
point,  84  N.  Y.   339. 

While,  as  a  general  rule,  trustees  resid- 
ing in,  and  deriving  authority  from,  a  will 
executed  and  admitted  to  probate  in  this 
State  may  not  invest  trust  funds  in  mort- 


gages upon  real  estate  out  of  the  State,  the 
rule  does  not  apply  where  the  investment 
was  made  in  completing  a  purchase  of  such 
real  estate  made  by  the  testator  and  on  a 
sale  of  the  real  estate  they  received  a  mort- 
gage. Matter  of  Denton  v.  Sanford,  103 
N.  Y.  607,  affi'g  39  Hun  487. 

A  former  trustee  having  mixed  the  trust 
funds  with  his  own  property,  partially  con- 
verted them  to  his  own  use,  and  in  part 
lost  them  by  unsafe  investments  and  then 
died;  defendant,  acting  in  good  faith,  took 
from  his  estate  a  bond  and  mortgage  on 
property  in  another  State,  guaranteed  by 
the  executor,  and  also  further  collaterals. — 
Held,  that  his  action  did  not  come  under 
the  rule  forbidding  foreign  investments  by 
trustees,  as  the  duty  performed  by  him  was 
not  one  of  investment,  but  of  collection. 
Id. 

Though  a  trusteee  may  invest  trust  funds 
in  second  mortgages,  he  is  bound  to  use 
great  care  in  so  doing;  and  where  he  allows 
a  first  mortgage  belonging  to  the  estate 
to  be  paid,  and  reinvests  the  proceeds  in  a 
second  mortgage  on  the  same  property,  al- 
ready incumbered  to  nearly  its  full  value, 
he  is  guilty  of  a  breach  of  trust,  and  is 
liable  for  any  loss  thereon.  In  re  Blau- 
velt's  Estate,  20  N.  Y.  Supp.  119;  2  Connol. 
458,  affi'd  2  Connol.  471. 

A  trustee  is  personally  liable  for  trust 
funds  invested  in  personal  securities.    lb. 

A  trustee  is  not  liable  for  any  loss  aris- 
ing from  the  depreciation  in  value  of  prop- 
erty on  which  he  has  lent  part  of  the  trust 
funds,  when  such  depreciation  is  caused 
by  a  financial  panic.     lb. 

There  is  no  rule  of  law  prohibiting  the 
investment  of  trust  funds  in  a  second  mort- 
gage,    lb. 

The  investment  of  funds  of  a  testator  by 
trustees,  and  the  retention  by  them  of  se- 
curities, purchased  by  the  testator  and  held 
by  him  at  the  time  of  his  death,  affect  the 
trustees  in  different  ways.  In  the  latter 
case  the  investment  is  an  independent  act 
of  the  testator,  for  which  the  trustees  are 
in  no  wise  responsible,  and  they  are  not 
liable  for  losses  in  retaining  such  securities, 
unless  it  is  affirmatively  shown  that  they 
acted  in  an  unreasonable  manner  in  so  do- 
ing, and  that  their  failure  to  sell  was  un- 
justifiable. Though  the  obligation  is  im- 
posed on  trustees  to  be  vigilant  and  prudent 
in  relation  to  the  subject  of  their  trust,  yet 
only  such  vigilance  and  prudence  is  de- 
manded of  them  as  may  be  developed  by 
men  ordinarily  gifted.  Matter  of  Jones,  19 
State  Rep.  436. 

Executors  of  a  will,  which  appoints  them 
trustees  of  a  trust  thereby  created,  though 
not  justifiable  in  retaining,  beyond  a  period 
reasonably  requisite  for  their  conversion, 
securities  found  among  testator's  assets,  un- 
suitable for  trust  investments,  will  not  be 
directed  to  dispose  thereof,  at  the  instance 
of  an  objector  to  the  account  filed  by  them 
as  trustees,  where  no  damage  to  the  estate 
is  shown  to  have  been  caused  by  the  reten- 
tion. The  aggrieved  parties  should  apply 
for  the  removal  of  the  accounting  parties, 
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under  §  2817,  or  proceed,  under  §  2815,  to 
procure  the  protection  of  a  suitable  bond. 
Adams  v.  Van  Vleck,  4  Dem.  343,  Rollins, 
Surr. 

A  testamentary  trustee,  who  is  directed 
by  the  will  to  invest  money  in  interest- 
bearing  securities,  should  only  accept  real 
estate  securities  or  government  bonds,  and 
should  be  held  personally  liable  for  any  loss 
which  is  incurred  in  the  purchase  of  stock 
of  corporations  with  the  trust  funds  or 
from  loans  made  without  security.  He  is 
bound  to  exercise  that  care  in  the  manage- 
ment of  trust  property  which  a  prudent  and 
intelligent  man  would  use  in  similar  pri- 
vate matters;  but  money  held  by  him  un- 
invested may  properly  be  deposited  in  a 
bank  of  good  repute,  and,  when  so  de- 
posited, should  be  in  his  name  as  such  trus- 
tee and  kept  separate  from  his  private  ac- 
count. Where  such  trustee  could  not  ob- 
tain proper  investment  for  the  trust  fund 
in  accordance  with  the  directions  of  the 
will,  and  deposited  such  fund  in  a  bank  of 
good  credit  which  he  believed  to  be  in  a 
sound  condition,  intending  that  it  should 
remain  on  deposit  temporarily  only,  and 
such  deposit  was  made  with  the  assent  of 
the  parties  in  interest  so  far  as  such  assent 
could  be  given,  he  will  not  be  held  person- 
ally liable  for  loss  of  the  fund  by  the  fail- 
ure of  the  bank,  although  the  fund  in  fact 
so  remained  on  deposit  a  great  length  of 
time.  Matter  of  Maxwell,  21  State  Rep. 
139;    1   Connol.  230,  Teller.   Surr. 

When  the  money  composing  a  testamen- 
tarv  trust  fund  is  invested  within  a  reason- 
able  time  by  the  trustee,  he  should  not  be 
charged  with  more  interest  than  he  has  re- 
ceived, and  if,  at  the  time  of  his  account- 
ing, the  interest  receivable  is  not  due,  he 
should  not  be  charged  with  interest  up  to 
that  time.  Wilcox  v.  Quinby,  73  Hun  624; 
42  State  Rep.   159. 

Except  where  there  is  a  loss  of  interest 
by  a  failure  of  a  trustee  to  make  an  au- 
thorized investment,  he  may  not  be  made 
liable  for  interest  not  earned,  and  which 
could  not  have  been  earned  by  the  exercise 
of  vigilance,  unless  there  has  been  a  misap- 
propriation by  him  of  the  trust  fund  or 
some  misfeasance  equivalent  to  it.  Matter 
of  Barnes,  140  N.  Y.  468. 

It  is  the  duty  of  trustees  to  use  due  dili- 
gence to  keep  trust  funds  invested,  and  after 
a  reasonable  time  they  are  prima  facie 
liable  for  interest.  If  they  have  retained 
money  uninvested  beyond  such  reasonable 
time,  six  months  being  the  usual  time,  they 
must  explain  or  justify  it.  Lent  v.  How- 
ard, 89  N.  Y.   169. 

Where  a  trustee  negligently  suffers  trust 
moneys  to  lie  idle  he  is  chargeable  only 
with  simple  interest  thereon,  and  not  with 
compound.  The  payment  of  the  latter  is 
imposed  as  a  penalty  only  where  he  has 
wrongfully  diverted  the  trust  funds  to  his 
own  use.  Matter  of  Jones,  19  State  Rep. 
436. 

Where  a  trustee  fails  to  invest  and  ac- 
cumulate income  as  directed  in  the  trust, 
though    he    may    not   have   used    the   trust 


money,  and  independently  of  any  question 
of  intention,  he  is  liable  for  interest.  King 
v.  Talbot,  40  N.  Y.  76,  affi'g  50  Barb.  453. 

The  rate  of  interest,  in  the  discretion  of 
the  court,  may  be  fixed  at  less  than  the 
full  legal  rate.    lb. 

A  trustee  is  not  to  be  required  to  pay 
interest,  solely  because  he  deposits  the  trust 
moneys  indiscriminately  with  his  own;  nor 
because  he  makes  use  of  them  more  or  less 
in  his  own  business.  In  both  instances, 
there  must  be  superadded  a  breach  of  trust, 
neglect  or  refusal  to  invest  the  fund  at  the 
time  or  in  the  mode  which  the  trust-instru- 
ment or  the  law  itself  has  pointed  out. 
But  in  a  case  where  the  trustee  has  made 
use  of  the  funds,  but  no  such  breach  of 
trust  is  shown,  he  may  be  charged  with 
interest,  if  it  be  proved  that  he  has  made 
interest.  Rapelje  v.  Hall,  1  Sand.  Ch.  399. 
See  Mumford  v.   Murray,   0  Johns.   Ch.    1. 

A  trustee,  holding  notes  of  a  manufac- 
turing company,  in  good  faith  converted 
them  into  stock  in  another  manufacturing 
company  which  subsequently  became  insol- 
vent.— Held,  not  such  a  change  as  to  charge 
the  trustee  with  the  loss.  Brown  v.  Camp- 
bell, Hopk.  233. 

Where  trustees  lend  the  funds  without 
adequate  security,  and  lose  them,  they  are 
liable  to  the  cestui  que  trust  in  an  equi- 
table action.     Sortore  v.  Scott,  6  Lans.  271. 

Trustees  who  employ,  in  their  own  busi- 
ness, the  funds  held  by  them  in  a  fiduciary 
capacity,  will  at  least  be  held  accountable 
for  the  highest  legal  rate  of  interest  there- 
on, and  the  stringency  of  this  rule  will 
not  be  relaxed  in  consideration  of  the  fact 
that  the  fund  has  at  all  times  been  pro- 
tected against  loss  by  reason  of  the  misap- 
propriation. Morgan  v.  Morgan,  4  Dem. 
353.  Rollins,  Surr. 

Defendant  kept  no  account  of  the  trust 
fund,  but  used  the  securities  transferred  to 
him  in  his  own  business,  changing  them 
from  time  to  time,  realizing  profits  there- 
from, of  which  he  rendered  no  account. 
His  account  herein  was  surcharged  with 
items  of  expenditure,  which  were  rejected 
as  unsupported  by  evidence,  and  some  were 
shown  to  be  unfounded  in  fact. — Held,  that 
he  was  properly  charged  with  interest  at 
the  legal  rate  upon  that  portion  of  the 
fund  to  the  income  of  which  plaintiff  was 
entitled,  with  annual  rests.  Cook  v.  Lowry. 
95  N.  Y.   103,  modfg  29  Hun  20. 

A  testamentary  trustee  who  mingles 
trust  funds  with  his  own  money  employed 
in  his  business,  is  chargeable,  where  he  fails 
to  show  the  profits  made  in  the  business, 
with  compound  interest.  Spencer  v.  Pop- 
ham,  5  Redf.  425,  Coffin,  Surr. 

A  trustee  who  is  guilty  of  gross  negli- 
gence and  disregard  of  duty  is  chargeable 
with  legal  interest,  with  annual  rests. 
Where  an  accounting  by  such  trustee  will 
make  the  cestui  que  trust  whole,  the  trus- 
tee is  entitled  to  commissions  and  to  have 
them  deducted  at  each  annual  rest.  Coolt 
v.  Lowry,  29  Hun  20,  on  appeal,  95  N.  Y 
103. 

The  testator  authorised  his  trustees   "at 
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any  time  when  they  should  deem  it  proper 
to  do  so,  to  sell,  lease,  mortgage,  or  convey 
all  or  any  portion  of  said  property,  execute 
any  assignment,  and  invest  and  reinvest 
the  same  in  such  manner  and  such  secur- 
ities as  to  them  shall  seem  advisable." — 
Held,  that  the  trustees  exceeded  their  au- 
thority by  investing  in  railroad  bonds,  the 
same  not  being  securities  for  permanent 
investment,  and  the  parties  interested  can 
hold  them  for  any  loss  by  depreciation  of 
the  investment.  In  re  Keteltas*  Estate,  6 
N.  Y.  Supp.  668;  1  Connol.  468,  Ransom. 
Suit. 

A  mortgage  upon  a  leasehold  estate  is 
utterly  indefensible  as  an  investment  of 
trust  funds.  Matter  of  Stark,  39  State 
Rep.  393;  15  N.  Y.  Supp.  729,  Lansing, 
Suit. 

Bonds  of  a  horse  railroad  company,  se- 
cured by  a  mortgage  upon  its  tracks,  are 
not  such  real  estate  security  as  will  author- 
ise trustees  to  invest  trust  funds  therein. 
Judd  v.  Warner,  2  Dem.  104,  Bergen,  Surr. 

Where  property  sold  under  foreclosure  of 
a  mortgage  taken  by  the  testator,  is  bought 
in  by  trustees  under  his  will  in  the  exercise 
of  sound  judgment,  and  solely  for  the  bene- 
fit of  the  estate,  they  are  not  chargeable 
with  consequent  loss  to  the  estate.  Matter 
of  Jones,  19  State  Rep.  436. 

A  trustee  is  not  only  bound  to  make 
prudent  investments  of  the  trust  funds,  but 
he  is  still  bound  to  be  watchful,  keep  him- 
self informed  as  to  whether  or  not  a  depre- 
ciation in  the  value  of  the  security  is  taking 
place  from  any  cause,  to  see  that  the  in- 
terest is  paid  with  reasonable  promptness, 
to  keep  himself  informed  of  the  pecuniary 
responsibility  of  the  obligor,  and.  in  fine, 
to  keep  himself  informed  and  take  notice 
of  all  those  things  affecting  the  investment 
which  a  man  of  fair  judgment,  care,  and 
prudence  would  take  and  keep  in  consid- 
eration in  the  matter  of  a  loan  of  his  own 
moneys.    Matter  of  Stark. 

A  person  who  was  executor,  trustee,  and 
legatee  under  a  will  which  bequeathed  a 
certain  sum  in  trust  to  be  invested  and  re- 
invested in  bonds  secured  by  mortgage,  in- 
stead of  taking  money,  assigned  to  himself 
as  part  of  the  trust  fund  a  bond,  secured 
by  mortgage,  belonging  to  the  estate.  It 
was  for  $4,400.  and  on  it  there  had  alreadv 
accrued  $88  interest  for  the  current  year, 
besides  $200  unpaid  interest  for  the  pre- 
vious year.  The  farm  on  which  the  mort- 
gage was  given  was  at  the  most  not  worth 
over  $6,000  or  $7,000,  and  was,  and  had 
been  for  several  years,  depreciating  in 
▼alue.  Foreclosure  proceedings  were  not 
commenced  till  six  years  thereafter,  though 
interest  was  never  paid,  and  amounted  at 
the  time  of  sale  to  $814.  Moreover,  during 
these  six  years  the  property  was  continually 
decreasing  in  value.  At  the  time  the  trus- 
tee had  the  mortgage  assigned  to  him  he 
had  another  assigned  to  him  on  his  in- 
di-  H*ial  account  as  legatee.  On  this  there 
r^er  was  any  arrear  of  interest. — Held, 
'hat  the  trustee  was  liable  to  the  trust 
fund  for  the  loss  by  reason  of  the  invest- 


ment, as  the  purchase  of  the  mortgage  was 
not  a  proper  investment,  and  there  was  not 
a  reasonable  degree  of  diligence  in  looking 
after  it  to  prevent  a  loss  after  it  had  been 
made.    lb. 

Principal  or  income.  —  Where  trustees 
under  the  power  in  the  will  purchased  gov- 
ernment bonds  at  a  premium,  which  were 
afterwards  called  in  and  paid  with  interest 
to  a  date  subsequent  to  the  date  of  payment, 
so  that  there  was  an  addition  of  interest  in 
the  nature  of  a  bonus,  but  a  disappearance 
of  the  premium  above  the  par  value, — Held, 
that  the  excess  of  interest  should  be  cred- 
ited to  the  principal  and  not  to  income; 
that  the  loss  of  premium  must  be  borne  by 
principal.  Whittemore  v.  Beekman,  2  Dem. 
275,  Rollins,  Surr. 

Where  trustees  by  the  terms  of  the  will 
are  directed  to  pay  the  "full  income"  to 
beneficiaries,  and  part  of  the  estate  consists 
of  government  bonds,  which  are  worth  a 
premium,  it  is  their  duty  to  pay  over  the 
entire  net  income,  without  reserving  any 
part  thereof,  to  make  up  the  diminution  in 
value  resulting  from  the  approaching  ma- 
turity of  the  bonds.  McLouth  v.  Hunt,  154 
N.  Y.  179. 

Whether  a  trustee  should  set  apart  each 
year  out  of  the  income  of  the  trust  fund  a 
sum  sufficient  to  keep  intact  the  principal 
of  the  trust  fund,  notwithstanding  the  de- 
preciation in  the  premium  of  maturing  ob- 
ligations, is  to  be  determined  by  the  inten- 
tion of  the  testator  as  indicated  by  the 
terms  of  the  will,  and  the  surrounding  cir- 
cumstances as  well,  and  when  there  is  noth- 
ing in  either  to  indicate  any  different  treat- 
ment of  the  trust  fund,  from  that  which 
the  law  ordinarily  implies,  it  is  the  duty 
of  the  trustee  to  make  such  provision 
against  impairment  of  principal.  N.  Y. 
Life  Ins.  &  Trust  Co.  v.  Baker,  165  N.  Y. 
484;    59   N.   E.   267. 

The  rule  that  the  law  not  only  exacts 
good  faith,  but  also  reasonable  care  upon 
the  part  of  a  trustee — applied.  Matter  of 
Van  DeVeer,  63  App.  Div.  495;  71  N.  Y. 
Supp.  849. 

A  stock  dividend  representing  part  and 
accumulated  profits  of  a  corporation,  shares 
of  whose  stock  are  held  by  trustees,  should 
be  added  to  the  corpus  of  the  trust,  and  not 
paid  to  the  life  beneficiaries  as  income. 
Lowrv  v.  Farmers'  Loan  &  Trust  Co.,  30 
Misc.' 334;  63  N.  Y.  Supp.  429,  Sp.  T. 

A  testamentary  trust  consisted  in  part 
of  shares  of  stock  in  a  street  railroad  cor- 
poration, which  by  a  lease  under  which  a 
stated  income  on  its  stock  was  insured, 
ceased  to  be  a  going  concern. — Held,  that 
dividends  accruing  from  the  sale  of  its  real 
estate  reserved  from  the  lease,  became  capi- 
tal as  between  the  life  tenant  and  remain- 
derman of  the  trust.  Matter  of  Elting,  33 
Misc.  675;  68  N.  Y.  Supp.  1118,  Surr.  Ct. 

Where  the  interest  of  a  trust  fund  is 
payable  as  income  to  a  life  beneficiary,  and 
the  securities  in  which  the  fund  has  been 
invested  are  sold  at  a  profit,  it  is  error  to 
credit  the  profit  to  the  income  account,  as 
it  is  a  gain  to  the  principal,  to  which  it 
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should  be  added,  to  go  eventually  to  the 
one  entitled  to  receive  the  corpus.  Matter 
of  Lawrence,  7  N.  Y.  Supp.  332;  26  State 
Rep.  238,  Ransom,  Surr. 

Where  trust  funds  which  had,  by  con- 
sent of  all  interested,  been  invested  in  a 
manner  not  authorized,  were  afterwards 
sold  at  a  profit, — Held,  that  the  surplus 
belonged  to  the  remaindermen.  Matter  of 
Gerry,  103  N.  Y.  445;  3  State  Rep.  688. 

Purchases  and  sales  by  trustees. — A 
trustee  cannot  deal  on  his  own  behalf  in 
the  trust  funds  or  property.  He  cannot 
purchase  them,  or  exchange  them  for  his 
own  property.  Ackerman  v.  Emott,  4  Barb. 
626.  aflVg  3  N.  Y.  Leg.  Obs.  337. 

Where  a  trustee,  plaintiff  in  partition 
upon  the  sale  under  the  judgment,  pur- 
chases the  property  in  his  own  name,  and 
thereafter  sells  the  same  at  a  profit,  upon 
his  accounting  he  is  chargeable  with  the 
profit  realized.  One  holding  an  interest  in 
property  as  trustee  is  not  entitled  to  re- 
tain as  his  individual  property  the  profit 
realized  upon  the  purchase  and  resale  of 
such  property  by  nim.  Reynolds  v.  Sis- 
son,  78  Hun  595;  29  N.  Y.  Supp.  492. 

A  leasing  of  trust  property  by  a  trustee 
to  his  son,  is  not  per  se  a  fraud  in  law,  or 
such  a  dealing  as  is  prohibited.  The  rela- 
tionship of  father  and  son  between  the  par- 
ties will  not,  of  itself,  invalidate  the  lease, 
or  authorize  its  disaffirmance  by  the  cestui 
que  trust.  Lingke  v.  Wilkinson,  57  N.  Y. 
445. 

The  rule  that  no  person  standing  in  a 
position  of  trust  or  confidence  in  reference 
to  the  subject  of  a  sale,  can  purchase  for 
himself,  is  applied  irrespectively  of  actual 
intent  to  defraud;  but  a  purchase  in  con- 
travention of  the  rule,  is  not  absolutely 
void,  but  voidable  at  the  election  of  the 
beneficiaries.  The  title  passes  subject  to 
their  right  to  disaffirm  the  sale  within  a 
reasonable  time  (if  they  are  sui  juris). 
Boerum  v.  Schenck,  41  N.  Y.  182;  Bost- 
wick  v.  Atkins,  3  N.  Y.  53. 

A  sale  by  trustees  of  the  trust  estate  to 
one  of  their  number,  who  is  also  a  bene- 
ficiary of  the  trust,  or  to  another  for  his 
benefit,  without  the  knowledge  or  assent  of 
the  other  cestuis  que  trustent,  is  voidable 
at  the  option  of  the  latter ;  and  in  an  action 
by  them  to  set  aside  the  conveyance,  it  is 
not  necessary  that  they  should  show  a  res- 
toration or  an  offer  to  restore  the  consid- 
eration paid,  they  having  received  no  por- 
tion thereof.  Tiffany  v.  Clark,  58  N.  Y. 
632. 

Acceptance  of  the  proceeds  of  the  trus- 
tee's sale,  by  the  beneficiary  with  full 
knowledge,  would,  ordinarily,  be  an  affirm- 
ance of  the  sale.  But,  as  between  the  im- 
mediate parties,  the  act  is  open  to  explana- 
tion. Where  such  proceeds  are  received 
under  protest,  and  with  express  reservation 
of  a  right  to  controvert  the  validity  of  the 
sale,  it  does  not  preclude  a  subsequent  pro- 
ceeding by  the  beneficiary  to  disaffirm  it, 
and  obtain  a  resale.    Boerum  v.   Schenck. 

WThere.  among  several  beneficiaries,  some 
ratify   the   sale   or   become  estopped    from 


avoiding  it,  and  others  succeed  in  avoiding 
it,  the  sale  must  be  wholly  set  aside;  but 
on  a  resale,  the  share  of  the  proceeds  which 
would  have  gone  to  the  beneficiaries  who 
have  ratified  the  sale,  had  they  not  done 
so,  will  go  to  the  trustee,  and  the  residue 
to  those  beneficiaries  only,  at  whose  in- 
stance it  was  avoided.     lb. 

A  cestui  que  trust,  after  having  assented 
to  a  sale  by  the  trustee  by  accepting  his 
share  of  the  proceeds,  cannot  maintain 
ejectment  to  recover  possession  of  his  share 
of  the  land,  on  the  ground  that  the  sale 
was  void.  Johnson  v.  Bennett,  39  Barb. 
237. 

No  person  who  shall  actually  and  in  good 
faith  pay  a  sum  of  money  to  a  trustee, 
which  the  trustee  as  such  is  authorized  to 
receive,  shall  be  responsible  for  the  proper 
application  of  such  money,  according  to  the 
trust;  nor  shall  any  right  or  title,  derived 
by  him  from  such  trustee,  in  consideration 
of  such  payment,  be  impeached  or  called  in 
question,  in  consequence  of  any  misapplica- 
tion, by  the  trustee,  of  the  moneys  paid. 
See  Real  Property  Law,  L.  1897.  c.  547,  § 
88. 

Stock  set  apart  in  pursuance  of  a  trust 
— Held,  not  specifically  applied  to  the  satis- 
faction of  the  trust,  in  such  sense  that  a 
purchaser  in  good  faith  from  the  executor 
would  fail  to  acquire  title.  Lei  t  eh  v. 
Wells,  48  N.  Y.  585,  rev'g  48  Barb.  637. 

On  the  final  settlement  of  the  account 
of  testamentary  trustees,  the  surrogate  has 
power,  with  the  written  consent  of  the  par- 
ties who  have  appeared,  to  apportion  un- 
disposed-of  assets  or  securities  among  the 
parties  in  interest.  Carman  v.  Cowles,  2 
Redf.  414,  Calvin,  Surr. 

Although  where  a  trustee,  authorized  to 
exercise  his  discretion  in  determining  the 
prices  and  terms  upon  which  real  estate 
shall  be  sold,  is  acting  in  entire  good  faiith 
and  without  intent  to  injure  the  owner  of 
the  life  interest  for  the  benefit  of  the  re- 
mainderman, the  court  will  not  interfere 
with  the  exercise  of  his  judgment;  yet,  if 
the  action  of  the  trustee  is  unreasonable 
and  injudicious,  and  a  failure  to  make  the 
conversion  is  producing  injury  to  the  owner 
of  the  life  interest,  the  court  can  and  will 
compel  him  to  make  the  conversion  under 
its  supervision  and  direction.  Hancox  v. 
Wall,  28  Hun  214. 

A  trustee  is  personally  liable  for  the 
costs  of  an  action  brought  by  him  as  such, 
where,  during  the  progress  of  the  action,  he 
was  possessed  of  trust  funds  sufficient  to 
pay  such  costs,  but  has  voluntarily  disposed 
of  the  entire  fund.  His  obligation  to  pay 
such  costs  in  case  of  defeat  is  equal  if  not 
paramount  to  his  duty  to  the  beneficiary, 
and  he  should  retain  the  fund  to  await  the 
result  of  the  suit.  Butler  v.  Bost.  &  Alb. 
R.  R.  Co.,  24  Hun  99. 

Dealings  with  beneficiary. — Where  a 
trustee  buys  an  interest  in  the  trust  prop- 
erty, or  secures  from  the  beneficiary  a  re- 
lease, if  the  latter  is  competent  to  contract, 
in  the  absence  of  proof  of  actual  fraud  or 
of  a  suppression  of  the  truth,  or  any  undue 
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advantage  taken  of  him,  the  rights  of  the 
parties  will  not  be  affected  by  the  fiduciary 
relation.  It  seems,  however,  if  it  be  shown 
that  the  price  paid  was  inadequate,  or  that 
the  trustee  made  a  profit  out  of  the  trans- 
action, the  law  presumes  fraud,  conceal- 
ment, or  undue  influence,  or  conduct  incon- 
sistent with  loyalty  to  his  trust,  and  throws 
upon  him  the  burden  of  proving  facts  re- 
butting this  presumption.  Gever  v.  Sny- 
der, 140  N.  Y.  394,  affi'g  69  Hun  115. 

Powers  of  trustees. — A  devise  and  be- 
quest of  real  and  personal  property,  to  an 
executor  in  trust,  the  income  to  be  paid 
over,  necessarily  implies  the  power  and 
duty  of  collecting  the  income.  Knox  v. 
Jones,  47  N.  Y.  389. 

Where  the  will  directed  the  residuary 
estate  to  be  divided  into  two  equal  parts, 
to  be  added  to  from  the  proceeds  as  realized, 
with  the  concurrence  of  the  trustees,  two 
trusts  created  with  different  trustees,  and 
the  widow  as  executrix  and  trustee  of  one 
portion  together  with  the  other  trustee  of 
that  portion  alone  attempted  to  convey 
property  of  the  estate,  the  trustee  of  other 
trust  being  the  supreme  court  in  default 
of  any  other  trustee. — Held,  that  the  execu- 
trix had  a  power  of  sale  only  of  necessity 
and  for  distribution,  that  a  valid  convey- 
ance required  the  concurrence  of  the  trus- 
tees of  both  trusts,  and  that  the  supreme 
court  could  not  validate  the  sale,  without 
hearing  all  the  parties  in  interest.  Correll 
v.  Lauterbach,  12  App.  Div.  531;  42  N.  Y. 
Supp.  143. 

Where  no  directions  are  given  as  to  the 
manner  of  investment,  the  trustees  are 
deemed  to  have  the  right  to  exercise  their 
discretion,  but  securities  specified  and  set 
apart  by  the  testator  must  remain  un- 
changed.* especially  when  he  provides  for 
making  up  losses  by  depreciation  out  of  the 
general  estate.  Bigelow  v.  Tilden,  18  Misc. 
689;  43  X.  Y.  Supp.  858,  Sp.  T. 

Trustee  must  pay  premiums  of  insurance, 
when  he  receives  real  property  subject  to 
mortgage  with  insurance  clause.  Stevens  v. 
Melcher,  152  N.  Y.  551;  46  N.  E.  965. 

Where  real  estate  was  devised  to  exec- 
utors in  trust  for  testator's  unmarried 
daughter,  for  life,  remainder  to  her  children 
if  any,  and  if  none  to  her  brothers,  with  a 
general  power  to  lease,  sell  and  mortgage, 
and  convert  into  personalty,  and  to  make 
advances  to  the  life  tenant. — Held,  that  the 
executors  had  no  power  to  give  a  mortgage 
to  secure  notes  made  by  a  corporation, 
though  the  estate  and  the  life  tenant  were 
interested  in  the  corporation,  the  proceeds 
of  the  note  not  going  to  the  estate,  nor  to 
the  life  tenant.  Boskowitz  v.  Held,  15  App. 
Div.  306;   44  N.  Y.  Supp.  136. 

A  purchase  by  the  trustee  of  trust  prop- 
erty in  his  own  behalf,  is  not  void,  but 
merely  voidable,  and  at  the  instance  of  the 
cestui  que  trust,  and  the  title  may  be  con- 
firmed by  acquiescence  and  lapse  of  time,  as 
well  as  by  the  express  act  of  the  cestui  que 
trust.     Kahn  v.  Chapin,  152  N.  Y.  305;  4© 

N.  E.  489. 
Where  the  condition  of  the  estate  in  the 


hands  of  testamentary  trustees,  requires  for 
its  protection  or  preservation  the  expen- 
diture of  money,  which  they  are  unable  to 
provide,  they  have  the  power  to  pledge  the 
credit  of  the  trust  estate  to  provide  for  its 
necessities,  but  such  a  charge  is  one  which 
can  be  enforced  only  in  an  equitable  action 
upon  evidence  of  the  necessity  for  the  re- 
lief, and  of  the  providence  of  the  contract, 
and  is  practically  subject  to  the  approval 
of  the  court.  Mander  v.  Low,  12  Misc.  316; 
33  N.  Y.  Supp.  719,  Sp.  T. 

Where  testamentary  trustees  have  al- 
ready sought  the  construction  of  the  will 
in  another  district,  they  should  in  that  ac- 
tion be  called  to  account  as  to  their  powers 
and  conduct.  Foster  v.  Bruggerhof.  84 
Hun  473;  32  N.  Y.  Supp.  397. 

An  executor,  to  whom  a  certain  sum  is 
bequeathed  in  trust,  to  receive  and  pay  over 
the  income,  has  no  power  to  set  aside  bank 
stocks  for  the  purposes  of  the  trust,  so  as 
either  to  bind  the  cestuis  que  trustent  with- 
out their  consent  or  to  relieve  the  remainder 
of  the  estate  from  liability  to  perform  the 
trust.  Leitch  v.  Wells,  48  N.  Y.  585,  rev'g 
48  Barb.  637. 

A  trustee  holding  for  the  life  of  one  per- 
son and  remainder  over  for  some  other  per- 
son, must  consult  the  interest  of  both  ten- 
ant for  life  and  the  remainderman.  He 
must  act  impartially  and  not  give  either 
advantage  at  the  expense  or  to  the  preju- 
dice of  the  other.  Estate  of  Odell,  18  State 
Rep.  997,  Ransom,  Surr. 

Testator,  by  his  will,  gave  all  his  prop- 
erty to  executors,  in  trust  to  apply  the  in- 
come to  the  use  of  his  infant  daughter  for 
life;  empowering  them,  in  their  discretion, 
to  apply,  if  necessary  for  her  support,  such 
part  of  the  principal,  not  exceeding  $500 
per  annum,  as  they  might  think  necessary; 
with  remainder  of  the  unexpended  principal 
over. — Held,  that  the  court  had  not  power 
to  direct  the  trustees  to  use  any  portion  of 
the  principal  for  the  purpose  indicated,  in 
the  absence  of  proof  that  they  had  abused 
their  discretion,  and  that  their  conduct  had 
been  inconsistent  with  an  honest  and  faith- 
ful discharge  of  their  duties.  Banning  v. 
Gunn,  4  Dem.  337,  Rollins,  Surr. 

A  testamentary  trustee  has  no  power  to 
make  an  agreement  with  one  of  the  cestuis 
que  trustent  that  the  rent  of  premises 
leased  to  him  shall  be  charged  to  his  share 
in  the  estate.  Ulrich  v.  Ulrich,  45  State 
Rep.  326. 

Power  to  mortgage. — Under  L.  1882,  c. 
275  (see  Real  Property  Law),  the  court  is 
authorized  to  allow  a  mortgage  to  be  exe- 
cuted upon  the  trust  estate  to  raise  money 
when  necessary  to  enable  the  trustees  to 
pay  off  taxes  and  assessments  and  redeem 
the  estate.  The  extent  of  the  authority  is 
to  permit  the  trustees  to  mortgage  the  trust 
estate.  Matter  of  Conklin,  7  State  Rep. 
280. 

As  to  whether  on  an  application  made 
under  L.  1882,  c.  275,  and  L.  1884,  c.  £6, 
amending  part  2,  c.  1,  tit.  2,  art.  2  of  the 
Revised  Statutes  "relating  to  uses  and 
trusts,"    (now  in  Real  Property  Law),  by 
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a  trustee  to  mortgage  real  estate  held  by 
him  for  the  purpose  of  raising  funds  to  be 
applied  in  preserving  or  improving  it,  not 
only  the  interest  of  the  trustee  and  bene- 
ficiaries of  the  trust,  but  also  the  rights 
and  interests  of  those  who  may  be  entitled 
in  remainder  on  the  expiration  of  the  trust, 
may  be  covered,  quaere.  Goebel  v.  Ma,  111 
N.  Y.  170;  19  State  Rep.  105,  affi'g  48  Hun 
21 :  15  State  Rep.  256,  rev'g  10  State  Rep. 
726. 

Upon  an  appeal  from  an  order  denying 
a  motion  to  compel  a  purchaser  at  a  sale 
had  under  a  judgment  of  foreclosure  to 
complete  his  purchase,  it  appeared  that  the 
mortgage  was  given  by  defendant  I.,  as 
trustee  under  the  will  of  F.,  pursuant  to 
an  order  made  by  this  court  upon  an  ap- 
plication made  by  her  under  the  provisions 
of  L.  1884,  c.  26  (now  in  Real  Property 
Law),  authorizing  and  empowering  her  to 
raise  the  sum  of  $900  for  the  purpose  of 
preserving  and  improving  the  property  so 
mortgaged  which  constituted  a  part  of  the 
trust  fund,  and  directing  that  she  should 
execute  and  deliver  a  mortgage  upon  the 
land  in  that  sum,  to  secure  her  bond.  The 
testator  devised  his  real  estate  to  defend- 
ant I.,  in  trust  to  receive  the  rents,  income, 
and  profits  to  her  own  use  and  support, 
and  the  support,  education,  and  mainte- 
nance of  the  children  of  the  testator,  and 
after  the  death  of  his  wife  he  directed  his 
real  and  personal  estate  to  be  divided  equal- 
ly among  his  children,  but  in  case  they 
should  happen  to  depart  this  life  without 
issue,  before  the  death  of  his  wife,  then  it 
was  directed  that  his  real  and  personal  es- 
tate, after  her  decease,  should  be  equally 
divided  among  all  his  brothers  and  sisters. 
At  the  time  of  the  decease  of  the  testator 
he  left  a  son,  his  only  child,  surviving  him, 
who  is  still  living,  the  infant  defendant, 
W.  F.,  being  his  only  child  and  the  grand- 
child of  the  testator.  The  application  for 
the  order  was  made  upon  notice  to  the  son. 
— Held,  that  this  order  transcended  the 
power  conferred  upon  the  court  by  the  act 
of  1884,  as  that  act  did  not  confer  upon  it 
authority  to  incumber,  by  way  of  mort- 
gage, the  interest  and  estate  of  persons  en- 
titled to  the  land  in  remainder,  after  the 
execution  and  termination  of  the  trust,  but 
only  authorized  and  provided  for  the  in- 
cumbering of  the  trust  estate  itself,  when 
it  should  be  necessary  to  raise  money  upon 
it  for  its  improvement  and  preservation; 
that  this  construction  of  the  act  was  forti- 
fied by  the  circumstance  that  notice  was 
not  required  to  be  given  to  the  persons  en- 
titled to  estates  in  remainder,  but  only  to 
the  beneficiary  or  beneficiaries  in  the  trust. 
Goebel  v.   Iffla. 

The  "estate"  referred  to  in  L.  1886,  c 
257  (now  in  Real  Property  Law),  provid- 
ing that  the  supreme  court  shall  have  power 
to  authorize  a  trustee  to  mortgage  or  sell 
real  estate,  held  in  trust  by  him,  whenever 
it  shall  appear  to  the  satisfaction  of  the 
court  or  judge  "that  it  is  for  the  best  in- 
terest of  said  estate  so  to  do,  and  that  it 
is  necessary  and  for  the  benefit  of  the  es- 


tate to  raise  by  mortgage  thereon,  or  by  a 
sale  thereof,  funds  for  the  purpose  of  pre- 
serving or  improving  such  estate,"  is  not 
the  general  estate  of  the  decedent  or  cre- 
ator of  the  trust,  but  only  such  estate  as 
is  held  by  the  trustee  under  the  provisions 
of  the  trust.  Upon  such  an  application  by 
a  testator's  widow  to  mortgage  real  prop- 
erty, it  appeared  that  the  money  to  be 
raised  by  the  mortgage  was  desired  to  pay 
taxes  and  assessments  thereafter  to  be 
levied,  and  to  pay  to  the  petitioner  an  an- 
nuity in  arrears,  which  was  alleged  to  be 
charged  upon  the  testator's  real  estate. — 
Held,  that  no  grounds  were  shown  justify- 
ing the  application.  Matter  of  Clarke,  59 
Hun  557;  37  State  Rep.  428;  27  Abb.  N. 
C.  144. 

Under  L.  1886,  c.  257  (now  in  Real  Prop- 
erty Law),  to  justify  an  order  of  sale  some 
necessity  must  be  shown  to  exist  for  the 
use  of  the  money  in  the  preservation  or  im- 
provement of  the  property,  which  the  estate 
is  not  in  a  condition  to  supply,  and  which 
can  only  be  supplied  by  borrowing  upon  a 
mortgage  or  selling  a  part  and  using  the 
proceeds.  A  sale  may  not  be  ordered  for 
the  purpose  of  reinvestment  and  with  a 
view  only  to  increase  the  income,  even 
though  the  real  estate  be  unproductive. 
Matter  of  Roe,  119  N.  Y.  509;  30  State 
Rep.  76,  affi'g  53  Hun  433;  6  N.  Y.  Supp. 
464;   24  State  Rep.  775. 

A  will  created  a  trust  in  executors  to  re- 
ceive the  rents  and  profits  of  the  trust 
estate  and  the  accumulations  therefrom, 
and  "after  payment  of  all  taxes  and  as- 
sessments and  of  so  much  money  as  may  be 
necessary  for  repairs,  insurance,  or  improve- 
ments, or  betterments  of  any  or  all"  of 
the  real  estate,  to  invest  the  balance  as 
prescribed.  An  application  for  leave  to  sell 
certain  of  the  real  estate  was  based  solely 
upon  the  ground  that  the  sale  and  rein- 
vestment of  the  proceeds  would  result  in 
increasing  the  trust  fund;  no  necessity  for 
the  sale  was  shown;  on  the  contrary,  it  ap- 
peared the  income,  after  all  the  disburse- 
ments authorized,  was  ample  for  all  the 
purposes  of  the  trust. — Held,  that  an  order 
of  sale  was  erroneously  granted;  that  the 
improvements  contemplated  were  not  of 
the  trust  fund,  but  of  the  real  estate,  and 
of  the  class  indicated  by  the  other  elements 
of  the  phrase  used.    lb. 

The  permission  given  is  in  the  nature 
of  an  exception  to  a  general  rule  which 
the  statute  itself  formulates.  It  forbids 
any  sale  in  contravention  of  the  trust. 
Where  the  testator  has  withheld  from  the 
trustees  a  power  of  sale,  and  organized  the 
trust  for  a  fixed  period,  it  amounts  to  a 
direction  that  the  land  shall  be  held  for 
the  beneficiaries  and  not  its  proceeds,  and 
any  sale  by  the  trustees  would  be  in  contra- 
vention of  the  trust.  But  emergencies 
might  arise  in  which  funds  would  be  re- 
quired to  save  the  estate  from  threatened 
loss  or  to  improve  it  where  authority  to 
improve  was  given,  or  it  should  be  needed 
to  prevent  serious  and  increasing  injury. 
To   meet  that  emergency  power   was    con- 
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ferred  upon  the  court  to  order  a  mortgage 
or  sale,  but  not  at  all  to  sell  for  the  mere 
purpose  of  reinvestment,  and  with  a  view 
only  to  increase  the  annual  income.    That, 
in  a  given    case,   may   be   what  an   adult 
owner,  in   the  free  exercise  of  his  owner- 
ship,  would    do    as    a    profitable    business 
measure,  taking  his  own  risk  in  the  exer- 
cise of  his  own  judgment,  but  such  is  not 
the  condition  or  the  duty  of  a  trustee  hold- 
ing land  for  an  infant,  even  though  it  be 
unproductive.     The  land  will  not  run  away 
or  burn  up  or  be  stolen,  and  will  be  sure 
to  await   the   infant   when    the   period    of 
possession    arrives,    while    if    turned    into 
money  for  reinvestment,  risks  of  loss  arise, 
although    the   trustee    be    entirely    honest. 
The   court,   therefore,    always   hesitates   to 
sell  the  land  of  an  infant;  even  where  no 
trust  envelopes  and   protects   it,   and   sur- 
rounds  the    process    with    all    manner    of 
guards  and  protection,  and  where  it  is  put 
in  trust  and  its  enjoyment  postponed  dur- 
ing a  period  of  infancy  without  a  power  of 
sale  given  to  the  trustee,  it  should  only  be 
to  meet  an  emergency  to  answer  a  clear  and 
apparent   necessity   that   authority    to   sell 
should   be  given  by  the  court.    And  that, 
we  think,  is  the  plain  meaning  of  the  stat- 
ute,   lb. 

Where  a  testator,  in  creating  a  trust  in 
real  estate,  has  withheld  from  the  trustees 
a  power  of  sale  and  organized  the  trust  for 
a  fixed  period,  it  amounts  to  a  direction 
that  the  land,  not  its  proceeds,  shall  be  held 
for  the  beneficiaries,  and  a  sale  by  the  trus- 
tees would  be  in  contravention  of  the  trust, 
unless  an  emergency  has  arisen  in  which 
funds  are  required  to  save  the  estate  from 
threatened  loss,  to  improve  it,  where  au- 
thority to  improve  is  given,  or  to  prevent 
serious  and  increasing  injury.    lb. 

The  will   of   R.   nominated   his   wife   as 
executrix    and    four    others    as    executors. 
It  gave   his   estate   to   the   executrix   and 
executors  in  trust,  to  invest  and  pay  to  his 
wife  during  life,  or  until  she  should  marry, 
so  much  of  the  income  as  might  be  neces- 
sary for  the  comfortable  support  of  herself 
and  the  testator's  mother,  and  the  mainte- 
nance and  education  of  the  testator's  chil- 
dren.    In   case   the   whole   of   such   income 
should  be  insufficient  for  the  purposes  spec- 
ified, the  will  authorized  said  trustees  "to 
apply  to  that  purpose  so  much  of  the  prin- 
cipal sum  invested  as  may  be  necessary  to 
make  up  the  deficiency."    The  testator  left 
but  little  personal  estate,  and  resort  to  the 
real  estate  became  necessary  to  carry  out 
the  purposes  of  the  trust, — Held,  that  the 
trustees  had  power,  under  and  pursuant  to 
orders  of  the  court  directing  it,  to  borrow 
money  for  such  purposes,  and  to  mortgage 
the  real  estate  to  secure  the  same;  that  the 
court  had  power  to  make  the  orders,  and 
that,  therefore,  mortgages  so  executed  were 
valid.    Rogers  v.  Rogers,   111   N.  Y.  228; 
19  State  Rep.  94,  aflVg  18  Hun  409. 

In  1884  T.  died  and  left  a  will,  by  which 
he  save  his  wife  the  use  for  life  of  all  his 
real  and  personal  estate  "after  deducting 
therefrom  the  sum  necessary  to  keep  such 


real  estate  in  proper  repair,  and  to  pay 
the  taxes,  assessments  and  liens  thereon." 
Part  of  his  estate  was  land  near  Rochester, 
at  the  time  of  his  death  of  little  value, 
which  subsequently  rose  in  value  very 
rapidly,  though  not  built  upon,  and  heavy 
assessments  were  imposed  upon  it  for  street 
improvements  to  such  an  extent  that  if  the 
widow  were  to  live  in  the  style  in  which 
her  husband  had,  the  payment  of  such  ex- 
penses and  of  the  -  assessments  would  have 
consumed  much  more  than  the  income  of 
the  entire  estate.  Upon  an  application 
made  by  a  trustee,  who  was  given  power 
to  care  for  the  real  estate  and  pay  over  the 
net  income,  for  leave  to  sell  or  mortgage 
the  real  estate  to  pay  the  extraordinary 
assessments, — Held,  that  as  the  court  in- 
ferred from  the  will  that  the  testator  in- 
tended his  widow  to  live  as  she  had  before 
his  death,  the  language  of  the  will  would 
be  taken  to  mean  that  there  should  be  de- 
ducted from  the  gross  income  only  such 
taxes  and  assessments  as  the  testator  had 
been  accustomed  to  pay  thereon  in  his  life- 
time, and  that  it  was  a  proper  case  in  which 
to  authorize  the  trustee  to  mortgage  the 
property  or  to  sell  a  part  thereof.  R.  S. 
part  2,  c.  1.  tit.  2,  §  65,  as  amended  by 
L.  1886,  c.  257.  Matter  of  Morris,  63  Hun 
619;  45  State  Rep.  716;  18  N.  Y.  Supp. 
680. 

Proceedings  for  leave  to  mortgage  trust 
lands  are  special  proceedings;  and  where 
there  is  a  reference  upon  objections,  costs 
before  and  after  notice  and  a  trial  fee  are 
allowable.  Matter  of  Clarke,  27  Abb.  N. 
C.  144;  59  Hun  557-;  37  State  Rep.  428. 

On  appeal  costs  are  the  same  as  on  ap- 
peal from  a  judgment;  but  printing  the 
evidence  is  not  making  a  case.    lb. 

Power  to  lease,  improve,  repair,  etc. 

— A  trustee  cannot  make  a  lease  extending 
beyond  his  estate — the  death  of  the  benefi- 
ciary— unless  expressly  authorized  by  the 
trust  deed.  Matter  of  McCaffrey,  50  Hun 
371 ;  20  State  Rep.  5. 

The  law  is  that  trustees  having  power 
to  pay  debts  or  legacies,  or  any  other  sums 
out  of  the  estate,  but  no  power  to  sell,  have 
ail  implied  power  of  leasing  upon  ordinary 
terms  or  custom  of  the  State  or  town  in 
which  the  land  is  situated.  If  the  prop- 
erty is  houses  in  the  city  they  can  grant 
ordinary  leases.  Estate  of  Odell,  18  State 
Rep.  997,  Ransom,  Surr. 

The  mere  fact  that  repairs  made  to  a 
dilapidated  building  are,  as  a  matter  of 
fact,  an  improvement  to  the  building  does 
not  make  such  repairs  beyond  the  authority 
of  the  trustee,     lb. 

A  discretionary  power  to  make  a  dis- 
bursement of  income,  in  the  course  of  the 
management  of  the  trust  property,  is,  it 
seems,  given  to  trustees;  and,  if  it  is  re- 
stricted to  such  matters  as  tend  to  preserve 
it,  or  to  make  it  efficient  for  earning  pur- 
poses, the  statute  against  accumulation  of 
income  is  not  violated.  Such  expenditure 
is  a  matter  for  the  exercise  of  the  discre- 
tion of  the  trustees.  Even  though  the  trus- 
tees had  no  such  power,  it  is  within  the 
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Sower  and  discretion  of  the  surrogate  to 
irect  such  expenditure  from  the  income 
which  the  property  was  then  earning.  In 
such  case,  the  trustees  are  not  required  to 
mortgage  the  property  to  raise  the  money 
for  the  improvement.  Matter  of  Xesmith, 
56  State  Rep.  484 ;  140  N.  Y.  609,  affi'g  54 
State  Rep.   216. 

N.  died  seized  of  certain  real  property, 
consisting  of  a  warehouse,  piers,  wharves, 
etc.;  by  a  codicil  to  his  will  he  created  a 
trust  in  respect  thereto,  giving  to  the  trus- 
tees the  "sole  direction  and  management  of 
said  property,  to  improve  the  property  if 
they  see  fit,  and  to  buy  the  adjoining  prop- 
erty ....  raising  money  on  mortgage  for 
either  or  both  purposes,  if  in  their  judg- 
ment necessary."  After  carrying  on  the 
business  for  some  years  the  trustees  leased 
the  property.  Thereafter  the  surviving 
trustee  erected  a  shed  upon  one  of  the  piers 
at  a  cost  of  $12,000,  which  was  essential 
for  the  purposes  of  the  business,  and  re- 
sulted in  an  increase  of  the  annual  rental 
in  the  sum  of  $6,000.  Upon  a  settlement 
of  the  accounts  of  the  trustee,  the  surro- 
gate ordered  that  he  retain  the  increased 
income  arising  from  building  the  shed  until 
he  shall  have  paid  his  advances  with  in- 
terest,— Held,  no  error.    lb. 

Expenses  of  trustees.— The  burden  of 
impeaching  the  justness  of  disbursements, 
made  by  a  trustee  for  expenses  of  admin- 
istration, is  upon  the  party  objecting  there- 
to. Valentine  v.  Valentine,  3  Dem.  597, 
Coffin,  Surr. 

The  orderly  way  is  for  trustees  to  keep 
an  account  with  each  one  of  the  trusts, 
where  each  trust  is  separate  and  distinct, 
and  where  each  trust  has  to  bear  its  own 
expenditures  and  losses.  Matter  of  Wil- 
letts,  9  State  Rep.  321. 

A  trustee  in  defense  of  the  trust  com- 
mitted to  his  care,  is  allowed  out  of  the 
trust  fund  his  reasonable  counsel  fees  in 
protecting  the  estate  although  he  may  have 
been  unsuccessful,  provided  that  he  acted 
in  good  faith  and  as  a  reasonable  and  pru- 
dent man  would  do  under  the  circum- 
stances. Dorney  v.  Thacher,  76  Hun  361. 
Where  a  trustee  improperly  brings  an 
action  in  relation  to  the  trust  estate,  he 
cannot  upon  his  accounting,  be  allowed  for 
his  services  rendered  in  it.  Reynolds  v. 
Sisson,  78  Hun  595. 

When  the  rights  of  infants  are  involved, 
a  trustee  is  usually  held  strictly  account- 
able in  the  line  of  his  duty  as  such,  and 
equities  are  found  in  his  behalf  only  in  the 
event  of  entire  good  faith  on  his  part,  and 
when  it  is  subservient  to  necessities  of  the 
minors  beneficially  interested.  Allowance 
of  credit  for  past  disbursements  will  only 
be  made  in  cases  where  the  court  would 
have  permitted  it  to  be  made  on  previous 
application  in  behalf  of  the  infant  benefi- 
ciary. Hyland  v.  Baxter,  5  State  Rep.  219. 
Testamentary  trustees  are  not  authorized 
to  employ  a  clerk,  and  pay  him  out  of  the 
income  of  the  estate,  for  the  performance 
of  services  the  testator  intended  the  trus- 
tees,  or   any   of  them,   should   perform    in 


person.  But  where  the  estate  requires 
clerical  services,  which  the  testator  could 
not  have  supposed  could  be  had  without 
special  compensation,  the  court  will  allow 
a  reasonable  charge.  Hawley  v.  James,  5 
Paige  318,  revM  on  other  points,  16  Wend. 
61. 

Clerk  hire  and  office  rent  may  properly 
be  charged  by  executors,  having  as  trus- 
tees the  management  of  a  Urge  estate. 
Bronson  v.  Bronson,  48  How.  481,  Van 
Brunt,  J. 

A  substituted  trustee  is  not  entitled  to 
credit  for  sums  paid  for  services  of  book- 
keepers in  connection  with  the  estate  ac- 
counts. In  re  Richardson's  Estate,  23  X. 
Y.  Supp.  978,  Coffin,  Surr. 

The  trustee  should  be  credited  with  items 
of  money  retained  for  office  rent  and  ex- 
penses, in  case  it  is  necessary  to  have  an 
office  in  connection  with  the  business.  Mat- 
ter of  Xesmith,  56  State  Rep.  484;  140  N. 
Y.  609,  affi'g  54  State  Rep.  216. 

Where  a  trustee  forecloses  mortgages 
and  the  property  is  bought  by  strangers, 
the  trustee  may  properly  receive  from  his 
attorney  and  retain  a  portion  of  the  costs 
paid  by  the  purchasers.  Otherwise,  where 
the  property  is  bought  in  by  the  estate. 
Clute  v.  Gould,  28  Hun  348. 

Commissions  allowed  by  mortgagees  out 
of  trust  funds  to  a  trustee  or  his  attorney, 
when  the  trustee  shares  therein,  remain  the 
funds  of  the  estate  and  are  to  be  accounted 
for.  Though  the  attorney  has  rendered 
some  services,  only  their  value  can  be  al- 
lowed.    Savage  v.  Gould,  60  How.  217. 

A  trustee  must  himself  pay  his  counsel 
on  his  application  to  resign.  Matter  of 
Freygang,  3  Law  Bull.  60,  Barrett,  J.  If 
he  resigns  for  his  own  convenience.  Brau- 
tigam  v.  Escher,  2  Dem.  269,  Rollins,  Surr. 
On  the  settlement  of  the  account  of  trus- 
tees, allowances  were  made  to  the  several 
counsel  of  the  parties  who  appeared  on  the 
accounting,  as  well  as  to  the  counsel  for 
the  trustees,  which  sums  were  fixed  by 
stipulation  of  said  counsel. — Held,  error; 
that  while  the  trustees  were  entitled  to 
be  allowed  their  reasonable  expenses,  in- 
cluding counsel  fees,  the  counsel  for  the 
other  parties  should  look  to  their  respective 
clients  for  compensation,  and  the  latter 
were  not  entitled  to  call  upon  others  to 
share  this  burden.  Savage  v.  Sherman,  87 
N.  Y.  277,  modfg  24  Hun  307. 

It  is  the  duty  of  a  testamentary  trustee 
to  defend  any  action  whereby  the  trust 
estate  is  attacked;  for  which  purpose  he 
may  lawfully  employ  counsel;  and,  on  the 
settlement  of  his  account,  he  will  be  mI- 
lowed  credit  for  such  reasonable  and  neces- 
sary sums  as  he  has,  in  good  faith,  ex- 
pended for  the  protection  of  the  estate. 
Geissler  v.  Werner,  3  Dem.  200,  Rollins, 
Surr. 

Proper  fees  for  legal  services  rendered  to 
a  testamentary  trustee  in  litigation  result- 
ing in  his  appointment  in  place  of  a  pred- 
ecessor removed,  are,  as  between  a  life 
beneficiary  of  the  trust  and  the  remainder- 
men,   chargeable    to    the    principal    fund. 
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Donovan  v.  MacDowall,  2  Dem.   213,  Rol- 
lins, Surr. 

A  trustee  may  employ  an  attorney,  and 
his  compensation  in  making  up  the  account 
may  be  put  into  the  account  as  an  expen- 
diture for  the  estate,  the  amount  of  it  being 
subject  to  the  approval  of  the  surrogate 
upon  the  hearing.  Matter  of  Selleck,  1 
Stite  Rep.  575. 

Where  trustees  purchase  bonds  through 
a  broker  for  a  principal  fund,  the  broker's 
commissions  are  a  lawful  charge  against 
the  principal  of  that  fund.  Whittemore  v. 
Beekman,  2  Dem.  275,  Rollins,  Surr. 

Testamentary  trustees,  upon  the  judicial 
settlement  of  their  account,  asked  for  the 
allowance  of  payments  aggregating  $7,800, 
made  for  services  rendered  to  them  in  the 
administration  of  their  trust,  such  as:  re- 
ceiving funds  from  them,  examining  and 
valuing  mortgages,  collecting  interests, 
keeping  accounts  and  rendering  accounts  to 
and  paying  the  cestui  que  trust.  The  ref- 
eree who  passed  upon  the  account  allowed 
the  claims  because  accompanied  by  vouch- 
ers, affording  a  presumption  of  the  pro- 
priety of  the  expenditure,  which  had  not 
been  overthrown.  Upon  exception, — Held, 
that  the  items  were,  in  part  at  least,  com- 
pensation for  services  which  should  have 
been  performed  by  the  trustees  themselves, 
and  for  which  they  were  allowed  commis- 
sions; and  that  the  matter  should  be  again 
sent  to  a  referee  to  take  testimony  as  to 
the  necessity  of  employing  aid  in  adminis- 
tering the  trust,  and  the  value  of  the  serv- 
ices of  which  the  trustees  were  justified 
in  availing  themselves  at  the  expense  of 
the  fund.  Journault  v.  Ferris,  2  Dem.  320, 
Rollins,  Surr. 

The  trust  fund  when  received  by  defend- 
ant consisted  mostly  of  securities  upon 
which  interest  fell  due  at  different  tiroes 
during  the  year.  Defendant  was  allowed 
interest  on  his  disbursements  during  each 
year,  up  to  the  end  of  the  year,  which, 
with  the  disbursements,  were  deducted  from 
the  interest  for  the  year. — Held,  that  such 
allowance  was  error;  also  that  the  balance 
of  interest  over  the  disbursements  in  any 
year  should  draw  interest  from  the  end 
of  the  year;  also  held,  that  defendant  was 
not  entitled  to  commissions.  Cook  v.  Low- 
ry,  95  X.  Y.  103,  below,  20  Hun  20. 

On  final  accounting  by  a  trustee  it  ap- 
peared that,  in  a  former  proceeding  to  re- 
mow  the  assignee  of  the  estate,  coats  were 
awarded  to  the  attorneys  by  an  order  mere- 
ly, but  no  judgment  was  entered.     It  fur- 
ther appeared  that  the  costs,  with  interest 
from  the  date   of  allowance,  amounted   to 
more  than  the  fund   in   the  hands  of  the 
trustees,  but,   if  interest  were  excluded,  a 
considerable  sum  would  be  left  for  distri- 
bution among  the  creditors  of  the  estate; 
and  also  that  the  sum  awarded  to  the  at- 
torneys  was   ample   compensation    for   the 
amices  rendered,  without  the  addition  of 
interest, — Held,  that  interest  would  not  be 
allowed.    In  re  State  Trust  Co.,  22  N.  Y. 
Supp.  601. 
Books  produced. — On  a  proceeding  to 


settle  a  trustee's  accounts,  the  court,  at 
Special  Term,  may  order  the  production  of 
books  and  papers,  before  the  referee,  to 
whom  the  matter  has  been  referred,  so  that 
they  may  be  examined  by  the  cestuis  que 
tru stent.  Ellsworth  v.  Hinton,  10  N.  Y. 
Supp.  40,  Andrews,  J. 

Commissions. — Trustees  are  entitled  to 
commissions  for  receiving  all  moneys  which 
constitute  the  corpus  of  the  estate;  and 
any  additions  thereto  from  increase  of  any 
kind,  and  thus  the  moneys  upon  which 
commissions  are  to  be  computed,  can  never 
exceed  the  gross  amount  of  the  estate, 
and  its  net  income,  and  the  moneys  paid 
out,  upon  which  commissions  may  be  com- 
puted are  the  moneys  paid  out  of  the  es- 
tate for  debts,  expenses  of  administration, 
and  to  legatees  or  other  beneficiaries. 
This  rule  excludes  commissions  upon  in- 
vestments and  reinvestments,  and  moneys 
disbursed,  in  the  conduct  of  a  business  car- 
ried on  to  produce  income.  Beard  v. 
Beard,  140  N.  Y.  260. 

Trustees  as  a  general  rule,  cannot  legally 
take  commissions  till  the  settlement  of 
their  account*  Yet  when  they  settle  with 
the  beneficiary  and  pay  out  the  residue  of 
income  or  estate,  and  have  acted  in  good 
faith,  and  have  not,  by  taking  commissions 
caused  any  injury  or  damage  to  the  estate, 
and  it  does  not  appear  that  they  have  made 
any  profit  from  the  funds  withdrawn, 
they  will  not  be  held  liable  for  interest, 
lb. 

Where  the  testator  gave  his  residuary  es- 
tate to  the  executors  and  trustees  in  trust 
to  pay  the  income  to  his  children  for  life, 
with  remainder  over  and  with  power  of 
sale, — Held,  that  the  legal  title  to  the  real 
estate  was  in  them  as  trustees,  and  being 
charged  with  the  care  and  responsibility 
thereof,  for  the  performance  of  such  du- 
ties, they  were  entitled  not  only  to  a  com- 
mission upon  the  rents,  but  upon  the  fair 
value  of  the  property  as  well.  Matter  of 
Martens,  16  Misc.  245;  39  N.  Y.  Supp.  189, 
Surr.  Ct. 

Where  a  trustee  for  the  protection  of  the 
trust  estate  bought  in  a  farm  to  only  a 
portion  of  the  proceeds  of  which  the  trust 
is  entitled, — Held,  that  he  could  not  have 
commissions  and  costs  on  the  entire  trans- 
action out  of  the  trust  fund,  but  should 
have  secured  them  out  of  the  proceeds  of 
the  sale  of  the  farm.  MeKee  v.  Weeden,  1 
App.  Div.  583;  37  N.  Y.  Supp.  465. 

Testamentary  trustees  directed  by  the 
will  to  set  apart  from  the  testator's  real  es- 
tate, a  share  of  improved  property,  to  be 
selected  and  valued  by  them,  and  to  hold 
the  same  during  the  minority  of  a  grand- 
daughter, apply  the  income  to  her  support, 
and  pay  over  with  accumulations  on  her  be- 
coming of  age, — Held,  not  to  be  entitled  to 
commissions  as  the  fee  value  of  such  share, 
though  they  executed  a  conveyance  thereof 
to  themselves  as  a  separate  trust.  Roose- 
velt v.  Van  Alen,  31  App.  Div.  1;  52  N.  Y. 
Supp.  304. 

A  surviving  testamentary  trustee  receiv- 
ing by  the  terms  of  the  will  a  stated  sum 
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Sower  and  discretion  of  the  surrogate  to 
irect  such  expenditure  from  the  income 
which  the  property  was  then  earning.  In 
such  case,  the  trustees  are  not  required  to 
mortgage  the  property  to  raise  the  money 
for  the  improvement.  Matter  of  Xesmith, 
56  State  Rep.  484 ;  140  X.  Y.  609,  affi'g  54 
State  Rep.   216. 

N.  died  seized  of  certain  real  property, 
consisting  of  a  warehouse,  piers,  wharves, 
etc.;  by  a  codicil  to  his  will  he  created  a 
trust  in  respect  thereto,  giving  to  the  trus- 
tees the  "sole  direction  and  management  of 
said  property,  to  improve  the  property  if 
they  see  fit,  and  to  buy  the  adjoining  prop- 
erty ....  raising  money  on  mortgage  for 
either  or  both  purposes,  if  in  their  judg- 
ment necessary."  After  carrying  on  the 
business  for  some  years  the  trustees  leased 
the  property.  Thereafter  the  surviving 
trustee  erected  a  shed  upon  one  of  the  piers 
at  a  cost  of  $12,000,  which  was  essential 
for  the  purposes  of  the  business,  and  re- 
sulted in  an  increase  of  the  annual  rental 
in  the  sum  of  $6,000.  Upon  a  settlement 
of  the  accounts  of  the  trustee,  the  surro- 
gate ordered  that  he  retain  the  increased 
income  arising  from  building  the  shed  until 
he  shall  have  paid  his  advances  with  in- 
terest,— Held,  no  error.    lb. 

Expenses  of  trustees.— The  burden  of 
impeaching  the  justness  of  disbursements, 
made  by  a  trustee  for  expenses  of  admin- 
istration, is  upon  the  party  objecting  there- 
to. Valentine  v.  Valentine,  3  Dem.  597, 
Coffin,  Surr. 

The  orderly  way  is  for  trustees  to  keep 
an  account  with  each  one  of  the  trusts, 
where  each  trust  is  separate  and  distinct, 
and  where  each  trust  has  to  bear  its  own 
expenditures  and  losses.  Matter  of  Wil- 
letts,  9  State  Rep.  321. 

A  trustee  in  defense  of  the  trust  com- 
mitted to  his  care,  is  allowed  out  of  the 
trust  fund  his  reasonable  counsel  fees  in 
protecting  the  estate  although  he  may  have 
been  unsuccessful,  provided  that  he  acted 
in  good  faith  and  as  a  reasonable  and  pru- 
dent man  would  do  under  the  circum- 
stances. Dorney  v.  Thacher,  76  Hun  361. 
Where  a  trustee  improperly  brings  an 
action  in  relation  to  the  trust  estate,  he 
cannot  upon  his  accounting,  be  allowed  for 
his  services  rendered  in  it.  Reynolds  v. 
Sisson,  78  Hun  595. 

When  the  rights  of  infants  are  involved, 
a  trustee  is  usually  held  strictly  account- 
able in  the  line  of  his  duty  as  such,  and 
equities  are  found  in  his  behalf  only  in  the 
event  of  entire  good  faith  on  his  part,  and 
when  it  is  subservient  to  necessities  of  the 
minors  beneficially  interested.  Allowance 
of  credit  for  past  disbursements  will  only 
be  made  in  cases  where  the  court  would 
have  permitted  it  to  be  made  on  previous 
application  in  behalf  of  the  infant  benefi- 
ciary. Hyland  v.  Baxter,  5  State  Rep.  219. 
Testamentary  trustees  are  not  authorized 
to  employ  a  clerk,  and  pay  him  out  of  the 
income  of  the  estate,  for  the  performance 
of  services  the  testator  intended  the  trus- 
tees, or   any  of  them,   should   perform   in 


person.  But  where  the  estate  requires 
clerical  sen* ices,  which  the  testator  could 
not  have  supposed  could  be  had  without 
special  compensation,  the  court  will  allow 
a  reasonable  charge.  Hawley  v.  James,  5 
Paige  318,  revM  on  other  points,  16  Wend. 
61. 

Clerk  hire  and  office  rent  may  properly 
be  charged  by  executors,  having  as  trus- 
tees the  management  of  a  large  estate. 
Bronson  v.  Bronson.  48  How.  481,  Van 
Brunt,  J. 

A  substituted  trustee  is  not  entitled  to 
credit  for  sums  paid  for  services  of  book- 
keepers in  connection  with  the  estate  ac- 
counts. In  re  Richardson's  Estate,  23  N. 
Y.  Supp.  978,  Coffin,  Surr. 

The  trustee  should  be  credited  with  items 
of  money  retained  for  office  rent  and  ex- 
penses, in  case  it  is  necessary  to  have  an 
office  in  connection  with  the  business.  Mat- 
ter of  Xesmith,  56  State  Rep.  484;  140  N. 
Y.  609,  affi'g  54  State  Rep.  216. 

Where  a  trustee  forecloses  mortgages 
and  the  property  is  bought  by  strangers, 
the  trustee  may  properly  receive  from  his 
attorney  and  retain  a  portion  of  the  costs 
paid  by  the  purchasers.  Otherwise,  where 
the  property  is  bought  in  by  the  estate. 
Clute  v.  Gould,  28  Hun  348. 

Commissions  allowed  by  mortgagees  out 
of  trust  funds  to  a  trustee  or  his  attorney, 
when  the  trustee  shares  therein,  remain  the 
funds  of  the  estate  and  are  to  be  accounted 
for.  Though  the  attorney  has  rendered 
some  services,  only  their  value  can  be  al- 
lowed.    Savage  v.  Gould,  60  How.  217. 

A  trustee  must  himself  pay  his  counsel 
on  his  application  to  resign.  Matter  of 
Freygang,  3  Law  Bull.  60,  Barrett,  J.  If 
he  resigns  for  his  own  convenience.  Brau- 
tigam  v.  Escher,  2  Dem.  269,  Rollins,  Surr. 
On  the  settlement  of  the  account  of  trus- 
tees, allowances  were  made  to  the  several 
counsel  of  the  parties  who  appeared  on  the 
accounting,  as  well  as  to  the  counsel  for 
the  trustees,  which  sums  were  fixed  by 
stipulation  of  said  counsel. — Held,  error; 
that  while  the  trustees  were  entitled  to 
be  allowed  their  reasonable  expenses,  in- 
cluding counsel  fees,  the  counsel  for  the 
other  parties  should  look  to  their  respective 
clients  for  compensation,  and  the  latter 
were  not  entitled  to  call  upon  others  to 
share  this  burden.  Savage  v.  Sherman,  87 
N.  Y.  277,  modfg  24  Hun  307. 

It  is  the  duty  of  a  testamentary  trustee 
to  defend  any  action  whereby  the  trust 
estate  is  attacked;  for  which  purpose  he 
may  lawfully  employ  counsel;  and,  on  the 
settlement  of  his  account,  he  will  be  al- 
lowed credit  for  such  reasonable  and  neces- 
sary sums  as  he  has,  in  good  faith,  ex- 
pended for  the  protection  of  the  estate. 
Geissler  v.  Werner,  3  Dem.  200,  Rollins, 
Surr. 

Proper  fees  for  legal  services  rendered  to 
a  testamentary  trustee  in  litigation  result- 
ing in  his  appointment  in  place  of  a  pred- 
ecessor removed,  are,  as  between  a  life 
beneficiary  of  the  trust  and  the  remainder- 
men,   chargeable    to    the    principal    fund. 
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Donovan  v.   MacDowall,  2  Dem.   213,  Rol- 
lins, Surr. 

A  trustee  may  employ  an  attorney,  and 
his  compensation  in  making  up  the  account 
may  be  put  into  the  account  as  an  expen- 
diture for  the  estate,  the  amount  of  it  being 
subject  to  the  approval  of  the  surrogate 
upon  the  hearing.  Matter  of  Selleck,  1 
State  Rep.  575. 

Where  trustees  purchase  bonds  through 
a  broker  for  a  principal  fund,  the  broker's 
commissions  are  a  lawful  charge  against 
the  principal  of  that  fund.  Whittemore  v. 
Beekman,  2  Dem.  275,  Rollins,  Surr. 

Testamentary  trustees,  upon  the  judicial 
settlement  of  their  account,  asked  for  the 
allowance  of  payments  aggregating  $7,800, 
made  for  services  rendered  to  them  in  the 
administration  of  their  trust,  such  as:  re- 
ceiving funds  from  them,  examining  and 
valuing  mortgages,  collecting  interests, 
keeping  accounts  and  rendering  accounts  to 
and  paying  the  cestui  que  trust.  The  ref- 
eree who  passed  upon  the  account  allowed 
the  claims  because  accompanied  by  vouch- 
ers, affording  a  presumption  of  the  pro- 
priety of  the  expenditure,  which  had  not 
been  overthrown.  Upon  exception, — Held, 
that  the  items  were,  in  part  at  least,  com- 
pensation for  services  which  should  have 
been  performed  by  the  trustees  themselves, 
and  for  which  they  were  allowed  commis- 
sions; and  that  the  matter  should  be  again 
sent  to  a  referee  to  take  testimony  as  to 
the  necessity  of  employing  aid  in  adminis- 
tering the  trust,  and  the  value  of  the  serv- 
ices of  which  the  trustees  were  justified 
in  availing  themselves  at  the  expense  of 
the  fund.  Journault  v.  Ferris,  2  Dem.  320, 
Rollins,  Surr. 

The  trust  fund  when  received  by  defend- 
ant consisted  mostly  of  securities  upon 
which  interest  fell  due  at  different  times 
during  the  year.  Defendant  was  allowed 
interest  on  his  disbursements  during  each 
year,  up  to  the  end  of  the  year,  which, 
with  the  disbursements,  were  deducted  from 
the  interest  for  the  year. — Held,  that  such 
allowance  was  error;  also  that  the  balance 
of  interest  over  the  disbursements  in  any 
year  should  draw  interest  from  the  end 
of  the  year;  also  held,  that  defendant  was 
not  entitled  to  commissions.  Cook  v.  Low- 
ry,  95  N.  Y.  103,  below,  29  Hun  20. 

On  final  accounting  by  a  trustee  it  ap- 
peared that,  in  a  former  proceeding  to  re- 
move the  assignee  of  the  estate,  costs  were 
awarded  to  the  attorneys  by  an  order  mere- 
ly, but  no  judgment  was  entered.  It  fur- 
ther appeared  that  the  costs,  with  interest 
from  the  date  of  allowance,  amounted  to 
more  than  the  fund  in  the  hands  of  the 
trustees,  but,  if  interest  were  excluded,  a 
considerable  sum  would  be  left  for  distri- 
bution among  the  creditors  of  the  estate; 
and  also  that  the  sum  awarded  to  the  at- 
torneys was  ample  compensation  for  the 
services  rendered,  without  the  addition  of 
interest, — Held,  that  interest  would  not  be 
allowed.  In  re  State  Trust  Co.,  22  N.  Y. 
Supp.  601. 
Books  produced. — On  a   proceeding  to 


settle  a  trustee's  accounts,  the  court,  at 
Special  Term,  may  order  the  production  of 
books  and  papers,  before  the  referee,  to 
whom  the  matter  has  been  referred,  so  that 
they  may  be  examined  by  the  cestuis  que 
trustent.  Ellsworth  v.  Hinton,  10  N.  Y. 
Supp.  40,  Andrews,  J. 

Commissions. — Trustees  are  entitled  to 
commissions  for  receiving  all  moneys  which 
constitute  the  corpus  of  the  estate;  and 
any  additions  thereto  from  increase  of  any 
kind,  and  thus  the  moneys  upon  which 
commissions  are  to  be  computed,  can  never 
exceed  the  gross  amount  of  the  estate, 
and  its  net  income,  and  the  moneys  paid 
out,  upon  which  commissions  may  be  com- 
puted are  the  moneys  paid  out  of  the  es- 
tate for  debts,  expenses  of  administration, 
and  to  legatees  or  other  beneficiaries. 
This  rule  excludes  commissions  upon  in- 
vestments and  reinvestments,  and  moneys 
disbursed,  in  the  conduct  of  a  business  car- 
ried on  to  produce  income.  Beard  v. 
Beard,   140  N.  Y.  260. 

Trustees  as  a  general  rule,  cannot  legally 
take  commissions  till  the  settlement  of 
their  account.  Yet  when  they  settle  with 
the  beneficiary  and  pay  out  the  residue  of 
income  or  estate,  and  have  acted  in  good 
faith,  and  have  not,  by  taking  commissions 
caused  any  injury  or  damage  to  the  estate, 
and  it  does  not  appear  that  they  have  made 
any  profit  from  the  funds  withdrawn, 
they  will  not  be  held  liable  for  interest, 
lb. 

Where  the  testator  gave  his  residuary  es- 
tate to  the  executors  and  trustees  in  trust 
to  pay  the  income  to  his  children  for  life, 
with  remainder  over  and  with  power  of 
sale, — Held,  that  the  legal  title  to  the  real 
estate  was  in  them  as  trustees,  and  being 
charged  with  the  care  and  responsibility 
thereof,  for  the  performance  of  such  du- 
ties, they  were  entitled  not  only  to  a  com- 
mission upon  the  rents,  but  upon  the  fair 
value  of  the  property  as  well.  Matter  of 
Martens,  16  Misc.  245;  39  N.  Y.  Supp.  189, 
Surr.  Ct. 

Where  a  trustee  for  the  protection  of  the 
trust  estate  bought  in  a  farm  to  only  a 
portion  of  the  proceeds  of  which  the  trust 
is  entitled, — Held,  that  he  could  not  have 
commissions  and  costs  on  the  entire  trans- 
action out  of  the  trust  fund,  but  should 
have  secured  them  out  of  the  proceeds  of 
the  sale  of  the  farm.  MeKee  v.  Weeden,  1 
App.  Div.  583;  37  N.  Y.  Supp.  465. 

Testamentary  trustees  directed  by  the 
will  to  set  apart  from  the  testator's  real  es- 
tate, a  share  of  improved  property,  to  be 
selected  and  valued  by  them,  and  to  hold 
the  same  during  the  minority  of  a  grand- 
daughter, apply  the  income  to  her  support, 
and  pay  over  with  accumulations  on  her  be- 
coming of  age, — Held,  not  to  be  entitled  to 
commissions  as  the  fee  value  of  such  share, 
though  they  executed  a  conveyance  thereof 
to  themselves  as  a  separate  trust.  Roose- 
velt v.  Van  Alen,  31  App.  Div.  1;  52  N.  Y. 
Supp.  304. 

A  surviving  testamentary  trustee  receiv- 
ing by  the  terms  of  the  will  a  stated  sum 
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per  annum  for  collecting  and  paying  over  | 
income  and  investing  and  reinvesting  prin- : 
cipal,  and  for  acting  as  agent  for  the  widow, ' 
— Held,  also  entitled  to  commissions  on  the 
final  distribution  of  the  trust  fund,  and  to 
reasonable  counsel  fees.     Smith  v.  Lansing, 
24  Misc.  566;   53  N.  Y.  Supp.  633,  Sp.  T. 

When  the  trustees  annually  rendered  ac- 
counts, and  paid  over  the  whole  net  income 
to  the  beneficiaries  without  making  any 
claim  for  commissions  they  waived  their 
right  thereto.  Spencer  v.  Spencer,  38  App. 
Div.  403;  56  N.  Y.  Supp.  460;  Matter  of 
Haight,  51  App.  Div.  310;  64  N.  Y.  Supp. 
1029;  Matter  of  Harper,  27  Misc.  471; 
59  N.  Y.  Supp.  373;  Matter  of  Reed,  45 
App.  Div.  196;  61  N.  Y.  Supp.  50. 

The  life  beneficiary  having  died  before 
the  payment  over  by  the  executors  of  the 
trust  fund  to  themselves  as  trustees, — 
Held,  that  they  were  not  entitled  to  com- 
missions on  the  principal  as  trustees.  Mat- 
ter of  Irwin,  29  Misc.  266;  61  N.  Y.  Supp. 
239,  Surr.  Ct. 

L.  1866,  c.  115,  amending  2  R.  S.  94, 
§  64,  was  extinguished  by  L.  1880,  c.  245, 
but  this  did  not  take  from  surrogates  the 
power  to  allow  commissions  to  testamentary 
trustees.  Matter  of  Roosevelt,  5  Redf.  601, 
Rollins,  Surr. 

Since  the  repeal  of  L.  1866,  c.  115,  testa- 
mentary trustees  stand  upon  the  same  foot- 
ing as  executors  in  like  cases,  in  reference 
to  the  rate  of  commissions  to  which  they 
are  entitled,  upon  both  principal  and  in- 
come. Slosson  v.  Nay  lor,  2  Dem.  257;  4 
Civ.  Proc.  280,  Rollins,  Surr.  See  also  § 
2802,  as  amended  in  1885. 

A  statute  establishing  a  rate  of  commis- 
sions allowable  to  trustees  is  not  in  the 
nature  of  a  contract,  so  as  to  remain  in 
force,  notwithstanding  the  repeal  thereof, 
as  to  one  who  assumed  the  duties  of  a  trust 
before  such  repeal.  Hawley  v.  Singer,  3 
Dem.  589,  Coffin,  Surr. 

Although,  upon  the  death  of  a  trustee, 
the  trust  vests  in  the  supreme  court  under 
L.  1882,  c.  185,  and  does  not  descend  to  his 
personal  representative,  nevertheless,  when 
the  executor  of  such  trustee,  with  the  con- 
sent of  the  cestui  que  trust,  assumes  con- 
trol of  the  trust  property,  and  makes  dis- 
bursements and  renders  services  in  caring 
for  such  property,  and  in  defending  a  suit 
brought  against  him  concerning  it,  he  is 
entitled  to  be  reimbursed  the  amount  so 
spent  and  to  be  compensated  for  the  serv- 
ices so  performed,  and  this  court  has  power, 
upon  a  petition  being  presented  by  him 
praying  that  he  be  allowed  to  account,  etc., 
whereupon  it  assumes  the  trust  and  ap- 
points a  trustee,  to  order  a  reference  to 
take  proof  of  the  value  of  such  services, 
and  the  amount  of  the  disbursements.  Re 
Hernandez,   18  Week.  Dig.  78. 

Trustees  are  entitled  to  commissions  upon 
the  income,  e.  g.,  rents  and  profits  oi  a 
beneficiary,  although  they  allow  him  to  oc- 
cupy the  premises  held  in  trust.  Matter 
of  Washbon,  38  State  Rep.  619. 

Testamentary  trustees  of  testator's  adult 
children,   whose  shares   were   retained   and 


invested  under  the  discretion  vested  under 
the  codicil,  are  entitled  to  charge  one  half 
commissions  for  holding  such  fund;  the 
other  half  being  payable  upon  payment  of 
the  shares  to  the  beneficiaries.  As  testa- 
mentary guardians  of  testator's  minor  chil- 
dren, who  have  all  since  reached  their 
majority,  they  are  also  entitled  to  half  com- 
missions for  holding  their  shares;  the  other 
half  being  collectible  upon  distribution  of 
the  respective  shares  among  the  bene- 
ficiaries. Foote  v.  Bruggerhof,  21  K.  Y. 
Supp.  510;  50  State  Rep.  311. 

The  commissions  of  trustees,  as  respects 
the  income  of  the  trust  estate  for  several 
years,  are  governed  by  the  law  existing  at 
the  time  of  settlement  of  their  accounts, 
and  not  by  the  law  in  force  at  the  end  of 
each  of  such  years,  at  which  time  they  had 
the  right  to  deduct  their  commissions  be- 
fore paying  over  such  income.  Naylor  v. 
Gale,  25  N.  Y.  Supp.  934;  56  State  Rep. 
103. 

On  settlement  of  the  accounts  of  a  testa- 
mentary trustee  the  claim  of  an  adminis- 
trator with  the  will  annexed  to  commissions 
was  rejected,  and  the  question  as  to  his 
right  to  commissions  reserved  until  his  ac- 
counting as  administrator. — Held,  no  error. 
Matter  of  Paton,  111  N.  Y.  480. 

Commissions  apportioned.  —  Testa- 
men  tar  y  trustees  who  serve  to  the  end  of 
the  trust  are  entitled  to  the  statutory  fees 
without  regard  to  the  actual  trouble  or 
labor  to  which  they  have  been  put.  Mat- 
ter of  Petition  of  Allen,  96  N.  Y.  327. 

The  standard  by  which  to  measure  the 
apportionment  of  commissions  between  sev- 
eral testamentary  trustees,  is  not  the 
amount  either  or  both  received,  but  the 
value  of  the  actual  services  rendered  by 
either  to  the  trust.  Estate  of  Willets,  15 
Civ.  Proc.  284;  see  112  N.  Y.  289. 

Commissions  withheld.  —  Commissions 
are  allowed  to  trustees  as  a  compensation 
for  services  in  the  execution  of  the  trust, 
and  in  case  of  gross  neglect  or  of  unfaith- 
fulness, the  court  may  properly  disallow 
them.     Cook  v.  Lowry,  95  N.  Y.  103. 

Though  the  fact  that  a  trustee  is  charged 
with  moneys  lost  by  his  negligence  does 
not  deprive  him  of  his  right  to  commis- 
sions, yet  where  he  is  charged  with  the 
moneys  because  he  has  expended  them  im- 
properly and  in  a  manner  subversive  of  the 
purposes  of  the  trust,  the  court  may  prop- 
erly refuse  to  allow  him  any  commission. 
Stephens  v.  Marshall,  23  Hun  641. 

Where  a  person  is  properly  removed  by 
the  supreme  court  as  trustee  under  a  will, 
because  of  his  misconduct,  he  is  not  en- 
titled to  the  compensation  provided  by  the 
will  to  be  paid  to  him  for  the  services  he 
should  render  in  such  capacity.  Widmayer 
v.  Widmayer,  76  Hun  251. 

Double  commissions. — Unless  the  will 
contemplates  a  separation  of  the  duties  of 
executor  and  trustee,  and  fixes  a  point  of 
time  at  which  one  function  should  end  and 
another  begin,  or  there  has  been  a  judicial 
decree  settling  the  final  account  of  the  exec- 
utor,  as   such,   double   commissions  cannot 
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be  allowed.  Matter  of  Hogarty,  62  App. 
Div.  79;  70  N.  Y.  Supp.  839. 

Where  a  trust  estate's  annual  income 
amounted  to  less  than  $100,000,  the  trus- 
tees, however  numerous,  were  together  en- 
titled to  only  one  commission  at  the  stat- 
utory rate.  Re  Holbrook's  Estate,  39  Misc. 
139;  78  N.  Y.  Supp.  972. 

Executors  who  are  also  trustees  to  pay 
income  for  the  life  of  the  cestui  que  trust, 
are  entitled  as  of  right  to  commissions  in 
both  capacities.  Matter  of  Curtiss,  9  App. 
Div.  285;   37  N.  Y.  Supp.  686. 

When  the  will  gives  the  residuary  estate 
in  trust,  to  executors,  they  are  entitled  to 
commissions  as  trustees  also,  though  the 
will  authorizes  them  to  retain  the  secu- 
rities in  the  form  in  which  they  received 
them  as  executors.  Matter  of  Gart,  10 
App.  Div.  100;  41  N.  Y.  Supp.  1022. 

Upon  an  accounting  by  a  trustee  under 
a  will,  which  made  it  his  duty  to  account 
for  and  pay  over  the  "net  income," — Held, 
that  he  could  not  deduct  as  not  chargeable 
the  payment  of  $2,400  a  year  to  himself, 
under  an  agreement  with  the  distributees 
that  he  should  receive  that  amount  "as 
compensation  for  his  services  as  executor 
and  trustee"  and  that  the  existence  or  va- 
lidity of  such  agreement  could  not  be  liti- 
gated or  settled  on  the  accounting  before 
the  surrogate.  Matter  of  Young,  15  App. 
Div.  285;   44  N.  Y.  Supp.  585. 

Double  commissions  refused,  when  they 
left  no  separate  accounts  as  trustees,  ap- 
plied for  no  accounting  as  such,  and  all 
their  acts  were  done  as  executors.  Matter 
of  Clinton,  12  App.  Div.  132;  42  N.  Y. 
Supp.  674. 

The  fact  of  one's  reception  of  commis- 
sions as  executor  is  not,  ipso  facto,  a  bar 
to  his  claim  for  commissions  as  trustee, 
upon  the  same  fund.  Matter  of  Roosevelt, 
5  Redf.  601,  Rollins,  Surr/ 

Where,  by  the  terms  of  a  will,  an  exec- 
utor also  becomes  a  trustee,  powers  being 
conferred  and  duties  imposed  upon  hiin 
not  incident  to  his  office  of  executor,  the 
trust  and  executorship  are  distinguishable 
and  separate  and  a  separate  commission 
may  be  allowed  for  services  as  trustee  to  be 
paid  out  of  the  trust  fund.  Blake  v.  Blake, 
30  Hun  469. 

Double  commissions  cannot  be  allowed  to 
the  same  persons,  as  executors  and  testa- 
mentary trustees,  on  one  fund,  where  the 
trust  imposed  on  the  executors  consists 
simply  in  holding  the  same  and  keeping  it 
invested  until  the  time  for  paying  it  over, 
and  in  the  meantime  disposing  of  the  in- 
come as  directed  in  the  will,  unless  the 
money  so  held  in  trust  has  been,  if  not  by 
direction  of  a  court,  at  least  actually  and 
in  fact,  separated  from  the  body  of  the 
estate,  and  held  as  a  distinct  fund  by  the 
trustees,  as  such,  after  their  relation  there- 
to as  executors  has  ceased.  Matter  of 
Starr,  2  Dem.   141,  Adlington,   Surr. 

The  will  of  G.  directed  his  executors, 
"their  survivors  or  successors,"  to  carry  on 
the  testator's  business  with  his  "estate*  and 
property "  during  the  life  of  his  wife  and 


his  daughter  F.;  the  profits,  beyond  cer- 
tain sums  set  apart  for  their  support,  to 
be  added  to  the  "working  capital,"  and 
upon  their  death  the  business  to  be  closed 
and  the  estate  divided.  Some  portion  of 
the  estate  being  realty,  power  of  sale  wa? 
given  to  the  executors  who  were  also 
made  guardians  of  the  estates  of  the  in- 
fants during  their  minority.  In  an  action 
by  the  executrix  of  one  of  the  executors, 
who  had  himself  received  commissions,  as 
executor,  upon  the  whole  estate,  to  recovei 
commissions  as  trustee, — Held,  that  undei 
the  will  the  duties  of  executor  and  trustee 
were  inseparably  blended;  and  that  plain- 
tiff was  not  entitled  to  recover.  Jonnsop 
v.  Lawrence,  95  N.  Y.  154. 

Testator  gave  his  estate  to  his  execu- 
tors in  trust  to  pay  debts  and  legacies  and 
build  a  vault,  and  on  the  further  trust  to 
divide  the  residue  into  five  equal  shares  and 
pay  the  income  of  one  share  to  each  of  his 
children,  and  on  the  death  of  any  child 
to  divide  the  principal  of  said  share  as 
directed.  On  a  final  accounting  the  execu- 
tors were  directed  to  hold  the  estate  in 
their  hands  as  trustees. — Held,  that  the 
will  contemplated  a  time  when  the  duties  of 
the  executors  as  such  should  end  and  they 
should  act  exclusively  as  trustees;  that 
after  payment  of  the  debts  and  legacies 
and  construction  of  the  vault  their  duties 
as  trustees  commenced,  and  that  by  the  de- 
cree on  accounting  the  executors  were 
discharged  and  are  now  entitled  to  com- 
missions as  trustees.  Laytin  v.  Davidson, 
95  N.  Y.  263,  affi'g  29  Hun  622,  modf  g  5 
Redf.  450. 

Where  a  testator's  will  made  express 
provision  for  the  setting  apart  of  a  fund, 
the  income  of  which  was  to  be  paid  to  a 
certain  beneficiary  for  life,  and  it  appeared 
on  the  settlement  of  the  accounts  of  the 
trustees  of  such  fund,  who  were  also  execu- 
utors  of  the  will,  that  the  decree  on  an 
accounting  as  such  executors  previously 
had,  snowed  that  the  separation  had,  in 
fact,  been  made, — Held,  that  the  account- 
ing parties  were  entitled  to  commissions 
as  such  trustees,  although  they  had  also 
received  commissions  as  executors.  Slos- 
son  v.  Naylor,  4  Civ.  Proc.  280;  2  Dem. 
257,   Rollins,   Surr. 

Where,  on  the  settlement  of  the  accounts 
of  an  executor,  a  decree  was  made  direct- 
ing "that  he  retain  in  his  hands"  a  cer- 
tain sum  "to  be  invested  by  him  in  good 
and  valid  securities  and  keep  the  same  in- 
vested, and  collect  and  receive  the  divi- 
dends, interest,  and  income  thereof,  and  to 
pay  the  same  unto"  one  C.  P.  R.  "to  her 
own  use  for  and  during  the  period  of  her 
natural  life  and  upon  her  decease  to  pay 
the  same  to"  one  P.  B.  R.,  and  this  direc- 
tion was  pursuant  to  and  authorized  by  the 
testator's  will,  and  the  sum  designated  was 
actually  separated  by  the  excutor  from  the 
other  funds  of  the  estate, — Held,  that  by 
the  terms  of  the  decree  a  trust  was  created 
in  this  fund  for  C.  P.  R.,  and  that  as  to  it 
the  executor  was  from  the  time  of  the 
special    appropriation    a    trustee    entitled 
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under  its  authority  to  commissions  upon 
the  sum  passing  into  his  hands  in  that 
capacity.  In  re  Jackson,  5  Civ.  Proc.  436; 
32  Hun  200. 

The  executors  were  constituted  trus- 
tees of  three  distinct  trusts;  the  will  di- 
rected property  for  those  trusts  to  be  set 
aside  and  the  income  paid  over  annually  to 
the  beneficiaries.  The  accounts  of  the  ex- 
ecutors, as  such,  were  fully  and  finally  set- 
tled, and  the  trust  funds  were  separated 
by  the  decree  of  the  surrogate  on  such  ac- 
counting.— Held,  that  thereafter  the  ex- 
ecutors acted  simply  as  trustees,  and  were 
entitled  to  commissions,  as  such,  in  addi- 
tion to  those  received  by  them  as  executors. 
Also, — Held,  that  they  were  entitled  to  full 
commissions  on  the  principal,  payable  out 
of  the  same,  one  half  for  receiving,  and 
upon  the  termination  of  the  trusts  and 
the  full  performance  of  their  duties  by  the 
trustees,  one  half  for  paying  the  same  over 
to  the  beneficiaries,  and  this,  whether  the 
fund  was  then  in  money  or  choses  in  ac- 
tion. Matter  of  Accounting  of  Mason,  98 
N.  Y.  527. 

It  seems,  that  where  by  the  terms  of  a 
will  an  executor  also  becomes  a  trustee  or 
a  donee  of  a  trust  power,  powers  being  con- 
ferred and  duties  imposed  upon  him,  not 
as  incidents  of  his  office  of  executor,  but  as 
belonging  to  that  of  trustee,  the  trust  and 
executorship  are  distinguishable  and  sep- 
arate, and  a  separate  commission  may  be 
allowed  for  services  as  trustee,  to  be  paid 
out  of  the  trust  fund.  While  a  separation 
by  order  or  decree  of  a  court  or  surrogate 
would  be  the  most  satisfactory  evidence  of 
the  relation  of  the  party  to  the  fund,  that 
separation  may  be  determined  without  a 
judicial  proceeding.  Hurlburt  v.  Durant, 
88  N.  Y.  122. 

A  testamentary  trustee  who  has,  pur- 
suant to  a  decree  of  the  surrogate's  court, 
before  which  he  accounted  as  executor, 
separated  the  fund  appertaining  to  a  trust 
of  personal  property,  from  the  general 
fund  of  the  estate,  and  kept  the  same  in- 
vested by  itself,  may,  upon  paying  over  the 
principal  of  such  trust  fund,  upon  a  con- 
tingency provided  for  in  the  will,  have  full 
commissions  as  trustee,  for  receiving  and 
paying  out  the  same,  although  he  was  al- 
lowed full  commissions  on  the  whole  es- 
tate, on  his  accounting  as  executor.  Hall 
v.  Campbell,  1  Dem.  415,  Livingston,  Surr. 

If  a  testator  convey  a  title  to  a  sum 
of  money  to  the  executor  to  invest  and 
reinvest  for  the  benefit  of  another  during 
his  life,  there  is  an  additional  duty  as 
trustee,  separate  from  that  as  executor, 
imposed  upon  him,  and  he  is  entitled  to 
commissions  as  trustee  in  addition  to  fees 
as  executor.  Lay  tin  v.  Davidson,  29  Hun 
622,  modfg  5  Redf.  450,  and  affi'd  95  N.  Y. 
263.  See  Ward  v.  Ford,  4  Redf.  34,  Calvin, 
Surr. 

Plaintiff's  testator,  after  making  cer- 
tain bequests  and  devises,  bequeathed  all 
his  property,  both  real  and  personal,  to  his 
executors,  in  trust,  to  make  certain  pay- 
ments and  to  divide  the  residue  into  five 


equal  parts,  and  hold  one  part  in  trust  for 
each  of  the  testator's  five  children,  and 
apply  the  income  thereof  to  its  use  during 
the  life  of  such  child,  and  upon  its  death 
to  distribute  the  principal  as  therein  pro- 
vided. After  his  death  the  accounts  of  the 
executors  were  presented  to  and  settled  by 
the  surrogate,  the  decree  directing  that  the 
residue  of  the  estate  should  be  held  by  the 
"said  executors  as  trustees"  under  the  will. 
Upon  a  subsequent  accounting  by  them 
upon  the  death  of  one  of  the  beneficiaries, 
— Held,  that  they  were  entitled  to  com- 
missions as  trustees  upon  the  principal  of 
the  trust  fund,  although  they  had  already 
received  commissions  thereon  as  executors. 
Laytin  v.  Davidson. 

Double  commissions  are  not  allowable 
on  the  transfer  of  an  estate  from  one  execu- 
tor or  trustee  to  another,  unless  such  other 
is  directed  by  the  will  to  take  and  hold  it 
upon  a  separate  and  distinct  trust;  and  the 
mere  closing  up  of  their  duties  by  executors 
and  retaining  the  fund  for  beneficiaries  un- 
der the  will,  does  not  effect  such  transfer. 
Meeker  v.  Crawford,  5  Redf.  450,  Coffin, 
Surr. 

When  executors,  who  are  directed  by  the 
will  to  hold  a  fund  in  trust,  render  their 
account  as  executors,  and  retain  such  fund, 
they  can  have  full  commissions  then,  and 
will  be  entitled  to  only  one  per  cent,  on 
the  income  thereafter  received  and  paid 
over,  where  they  have  already  had  commis- 
sions on  $10,000  or  over.    lb. 

Upon  settlement  of  the  accounts  of  exec- 
utors, the  decree  directed  that  they  should 
pay  themselves  as  trustees  the  several  trust 
funds. — Held,  that  under  the  will  the  duties 
of  the  executors,  as  such,  were  to  be  first 
discharged,  and  then  they  were  to  assume 
the  duties  of  trustees,  and  their  function 
as  executors  having  been  terminated  by  the 
decree,  they  were  entitled  thereafter  to 
commissions  as  trustees.  The  surrogate  al- 
lowed the  trustees  on  settlement  of  their 
accounts  as  such  one  half  commissions  for 
receiving  the  trust  funds  from  themselves 
as  executors. — Held,  no  error.  Matter  of 
Willets,  112  N.  Y.  289;  see  15  Civ.  Proc 
284;  4  Dem.  368. 

Executors  who  have  been  allowed  full 
commissions  for  receiving  and  paying  over 
the  estate,  are  not  entitled  to  additional 
commissions,  as  testamentary  trustees,  up- 
on receiving  and  paying  over  each  share; 
the  trust  and  the  executorship  being  in- 
separably connected.  Hall  v.  Hall,  18 
Hun  358,  affi'd  78  N.  Y.  536. 

Testamentary  trustees  are  entitled  to  full 
commissions,  on  settlement  of  their  ac- 
counts as  such,  though  they  have  never  ac- 
counted as  executors.  Ex  parte  Carman, 
3   Redf.  46,  Calvin,  Surr. 

Testamentary  trustees  are  entitled  to 
full  commissions,  though  they  received  the 
like  rates  on  their  accounting  as  executors. 
Cram  v.  Cram,  2  Redf.  244,  Calvin,   Surr. 

As  to  double  commissions,  see  notes  to 
§  2737. 

Commissions  on  what. — Where  under 
a  will  a  person  becomes  trustee  for  six  dis- 
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tinet  trusts,  he  is  entitled  to  commissions 
on  each  trust,  though  no  actual  division 
o!  the  funds  has  taken  place.  Clute  v. 
Gould,  28  Hun  348. 

Where  trustees  had  power  of  sale,  and 
were  directed  to  make  distribution  after 
the  death  of  widow, — Held,  that  they  had 
a  reasonable  time  to  execute  the  power  of 
sale,  and  as  the  property  required  disburse- 
ment, they  were  justified  in  retaining  funds 
to  meet  them,  on  which  they  were  entitled 
to  commissions,  as  well  as  Upon  the  pro- 
ceeds of  the  real  estate.  Matter  of  Pren- 
tice, 25  App.  Div.  209;  49  N.  Y.  Supp.  353. 

Testamentary  trustees,  who  have  been 
allowed  commissions  on  so  much  of  the 
corpus  of  the  trust  fund  as  has  been  re- 
ceived by  them  are  not  entitled  to  further 
commissions  on  sums  received  by  the  cestui 
que  trust  who  was  also  an  executrix  and 
applied  by  her  to  her  own  use  as  benefi- 
ciary under  the  trust.  Stevens  v.  Melcher, 
152  N.  Y.  551 ;  46  N.  E.  965. 

A  retiring  testamentary  trustee  may  be 
allowed  compensation  for  procuring  sure- 
ties on  his  bond  for  fourteen  years,  al- 
though he  actually  paid  out  nothing  for  it, 
as  being  of  value  to  the  estate,  to  an 
amount  not  exceeding  the  charges  of  a  sure- 
ty company.  Matter  of  Gill,  21  Misc.  281; 
47  N.  Y.  Supp.  706,  Surr.  Ct. 

Executors  to  whom  the  residuary  estate 
was  given  "aa  trustees"  with  a  discretion- 
ary power  of  sale,  and  who  were  directed  to 
divide  the  estate  into  three  equal  parts, 
and  apply  the  income  of  each  to  the  use  of 
a  grandchild  for  life,  remainder  over, — Held, 
not  entitled  to  commissions  on  real  estate 
not  sold  at  the  time  of  their  accounting, 
they  not  taking  the  title,  which  passed  to 
the  remainderman.  Matter  of  Tucker,  29 
Misc.  728;  62  N.  Y.  Supp.  1021,  Surr.  Ct. 

The  executrix  of  one  of  two  testamentary 
trustees — Held,  not  entitled  to  recover  fees 
for  turning  over  the  trust  fund  to  the  sub- 
stituted trustee.  Matter  of  Todd,  64  App. 
Div.  435;  72  N.  Y.  Supp.  277. 

In  computing  the  commissions  of  a  trus- 
tee, the  amount  of  property  held  by  him  in 
trust  is  the  proper  basis  of  allowance,  with- 
out making  any  distinction  between  real 
and  personal  estate.  McWhorter  v.  Benson, 
Hopk.  28;  Wagstaff  v.  Lowerre,  23  Barb. 
209,  Davies,  J.;  Ward  v.  Ford,  4  Redf.  34, 
Calvin,  Surr.  See  Matter  of  Roosevelt,  5 
Redf.  601,  Rollins,  Surr. 

Commissions  on  the  capital  of  the  trust 
estate  are  to  be  allowed  onlv  on  the  account- 
nig  when  the  trust  fund  is  finally  to  be 
paid  over  and  the  trust  discharged.  The 
trustee  is  entitled  to  commissions  annually 
on  the  income  of  the  trust  estate.  Re  Al- 
len, 16  Week.  Dig.  282. 

The  commissions  are  to  be  computed  upon 
the  entire  fund  in  his  hands,  whatever  may 
be  the  nature  of  the  property,  and  even 
though  he  may  transfer  to  the  beneficiaries 
the  same  securities  which  were  received  by 
him  at  the  time  of  the  creation  of  the  trust. 
Matter  of  Moffat,  24  Hun  325;  Matter  of 
De  Peyster,  4  Sand.  Ch.  511. 
Allowed    on    the   value    of    lands    which 


were  bought  with  personal  property,  and 
therefore  deemed  personalty  in  equity. 
Matter  of  De  Peyster. 

Where  testamentary  trustees  are  to 
manage,  sell,  and  reinvest  the  proceeds  of 
real  estate,  their  commissions  are  based  up- 
on the  value  of  the  real  estate,  not  on  the 
value  of  an  estate  for  life,  during  which 
the  trust  continues.  Phoenix  v.  Phoenix,  28 
Hun  629. 

Commissions  should  not  be  allowed  to  a 
trustee  upon  principal  paid  in  and  rein- 
vested, such  as  a  change  from  a  mortgage 
to  the  property  mortgaged.     Clute  v.  Gould. 

Under  the  statute  allowing  commissions 
to  trustees  for  "receiving  and  paying  out" 
the  moneys  of  the  trust  estate,  they  are 
entitled  to  commissions  for  receiving  all 
moneys  which  constitute  the  corpus  of  the 
estate,  and  any  additions  thereto  from  in- 
crease of  any  kind,  and  the  moneys  paid 
out  on  which  commissions  may  be  charged 
are  moneys  paid  out  for  debts,  expenses, 
legacies,  etc.;  payments  which  operate  to 
diminish  the  estate.  Beard  v.  Beard,  140 
N.  Y.  260,  affi'g  22  N.  Y.  Supp.  1. 

Where  testamentary  trustees  continue 
the  business  of  a  testator,  the  amounts  paid 
out  for  expenses  of  the  business,  but  sub- 
sequently repaid  in  the  general  aggregate 
receipts,  constitute  a  reinvestment  of  the 
principal  of  the  fund  in  their  hands,  on 
which  they  are  not  entitled  to  commissions 
for  their  services.     lb. 

A  trustee  who  held  U.  S.  bonds  is  en- 
titled, on  distribution,  to  commissions  upon 
the  funds  so  invested.  Matter  of  Moffat, 
24  Hun  326. 

Testator's  will  constituted  certain  trust 
estates,  consisting  in  part  of  real  estate, 
and  provided  for  their  severance  from  the 
general  assets  and  for  their  management 
by  certain  of  the  executors,  who  were  given 
a  power  of  sale  of  the  real  estate  ana  au- 
thority to  lease  and  manage  the  same  for 
a  specified  term  of  years.  Severance  having 
been  made,  the  executors  discharged,  and 
the  trust  estates  managed  for  many  years 
by  the  trustees, — Held,  a  proper  case  for 
an  allowance  of  commissions  to  the  trustees 
as  such,  in  addition  to  their  commissions 
as  executors;  but  that  they  took  in  the  real 
estate  only  an  estate  commensurate  with 
their  trust,  which  simply  terminated  and 
was  never  transferred  or  paid  over,  and 
they  were  not  entitled  to  commissions  on 
the  value  of  the  land  unsold.  Phoenix  v. 
Livingston,  101  N.  Y.  451;  3  How.  N.  S. 
400. 

A  trustee,  durante  minore  setate,  is  en- 
titled to  commissions  on  amounts  received 
by  him  after  the  cestui  que  trust  has  ar- 
rived at  full  age  and  become  entitled  to  the 
possession  of  the  fund,  until  his  duties  are 
terminated  by  a  final  judicial  settlement  of 
his  accounts.  Hawley  v.  Singer,  3  Dem. 
589,  Coffin,  Surr. 

The  executor  of  decedent's  will,  who  was 
also  trustee  of  a  trust  thereby  created  for 
the  benefit  of  an  infant  during  his  minority, 
had  an  accounting  in  1877,  in  the  former 
capacity,  on  which  he  was  allowed  full  com 
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missions  upon  the  entire  amount  of  the 
estate,  which  was  then  more  than  $9,000,- 
000.  In  1881  he  accounted  as  trustee,  and 
was  allowed  full  commissions  upon  the 
amount  of  the  trust  fund,  which  was  one 
sixth  of  the  residue.  The  cestui  que  trust 
having  reached  his  majority,  and  proceed- 
ings having  been  instituted  for  the  judicial 
settlement  of  the  trustee's  account,  with  a 
view  to  the  transfer  of  the  fund,  now  about 
$1,500,000,  to  the  beneficiary, — Held,  that 
the  only  compensation  allowable  to  the  ac- 
counting party  was  commissions  at  the  rate 
of  one  per  cent,  on  the  amount  of  increase 
since  the  last  accounting.    lb. 

Testamentary  trustees  who  have  received 
commissions  at  the  rate  of  five  and  two 
and  one  half  per  cent,  on  a  fund  of  $10,000 
or  upwards,  are,  nevertheless,  thereafter 
entitled  to  annual  commissions,  at  the  full 
rate,  upon  the  income  of  each  year,  unless 
the  will  of  their  testator  contains  a  pro- 
vision inconsistent  with  such  allowance. 
Frame  v.  Willets,  4  Dem.  368,  Rollins,  Surr. 

A  trustee  who  resigns  by  reason  of  im- 
paired health,  but  is  able  to  attend  to  other 
business,  should  not  be  allowed  commissions 
upon  the  principal  of  the  estate  received 
and  held  by  him.  Matter  of  Allen,  29  Hun 
7. 

But  he  is  entitled  to  commissions  on  the 
income.     lb. 

The  commissions  of  two  or  more  testa- 
mentary trustees  must  be  computed  upon 
the  aggregate  sums  received  and  paid  out 
by  all,  and  not  upon  the  particular  amounts 
paid  out  by  each.  Brush  v.  Smith,  1  Dem. 
477,  Bergen,  Suit. 

The  entire  management  of  an  estate 
vested  in  four  trustees  was  committed  to 
one  of  them,  who  charged,  in  the  accounts 
rendered  from  time  to  time  to  the  benefi- 
ciaries, for  his  services  the  sum  of  five  per 
cent,  upon  the  moneys  collected  and  dis- 
bursed by  him.  No  objection  to  this  pro- 
ceeding was  made  by  the  beneficiaries  or  the 
co-trustees. — Held,  that  upon  an  account- 
ing the  amounts  so  charged  are  properly 
adopted  as  the  full  measure  of  compensa- 
tion to  be  allowed  to  the  trustees  for  their 
services.  Savage  v.  Sherman,  24  Hun  307, 
modfd  on  another  point,  87  N.  Y.  277. 

After  the  death  of  one  of  four  trustees, 
which  one  had  managed  an  estate,  the  sur- 
vivors committed  the  management  to  the 
son  of  one  of  them,  upon  the  agreement 
that  he  was  to  receive  the  same  compensa- 
tion as  had  been  received  by  the  former 
trustee,  there  being  no  agreement  between 
the  trustees  that  any  further  charge  was  to 
be  made  on  account  of  their  services. — 
Held,  that  the  trustees  should  not  be  al- 
lowed any  compensation  for  their  service 
in  addition  to  the  amount  allowed  to  the 
person  so  intrusted  with  the  care  of  the 
estate.     lb. 

A  trustee  who  does  not  demand  his  com- 
missions on  income  as  they  are  earned,  can- 
not have  interest  on  them.  Matter  of  Al- 
len, 29  Hun  7. 

Where  a  specific  sum  is  given  to  a  trus- 
tee upon  the  trust  to  pay  the  income  to  a 


beneficiary,  his  commissions  must  be  de- 
ducted from  the  income  of  the  specific  sum, 
and  are  not  a  charge  upon  the  general  es- 
tate.    Clute  v.  Gould,  28  Hun  348. 

Where  the  instrument  creating  a  trust  pro- 
vides that  the  trustee  shall  have  compensa- 
tion for  his  services  in  executing  it,  he 
should  not  be  limited  to  the  commissions 
allowed  by  statute  to  executors,  etc.;  but 
where  the  instrument  declares  the  rate  of 
compensation  it  must  be  followed,  and  if  it 
establishes  no  rate,  the  value  of  the  services 
should  be  ascertained  by  judicial  investiga- 
tion.   In  Matter  of  Schell,  53  N.  Y.  263. 

The  rate  is  to  be  determined  with  refer- 
ence to  the  special  circumstances  of  the  es- 
tate and  the  services  performed,  s.  c. 
(later  decision),  4  Hun  65. 

Where  a  will  submitted  it  to  the  discre- 
tion of  the  trustees  to  fix  the  amount  of 
commissions  to  be  allowed  for  collecting 
rents  and  profits, — Held,  that  they  might 
exercise  this  discretion  from  time  to  time, 
in  reference  to  the  trouble  and  expense  of 
the  duty,  and  the  court  would  not  control 
its  exercise,  if  in  good  faith.  Hawley  v. 
James,  5  Paige  318,  489,  rev*d  on  other 
points,  16  Wend.  61. 

Full  commissions  should  be  allowed  exec- 
utors or  trustees  in  receiving  and  paying 
out  income,  though  the  trustee  has  received 
full  commissions  on  a  former  accounting 
for  receiving  and  investing  the  principal. 
Matter  of  Goodrich,  2  How.  N.  S.  291;  36 
Hun  299n,  modfg  3  Dem.  245. 

Where  executors  receive  from  their  es- 
tate funds  to  be  held  by  them  as  trustees, 
they  are  entitled  as  trustees,  to  half  com- 
missions for  receiving  the  moneys,  and  to 
half  commissions  upon  payments  made  by 
them  as  trustees  out  of  the  moneys.  Mat- 
ter of  Ken  worthy,  63  Hun  165. 

Annual  rests.  —  Testamentary  trustees 
are  entitled  to  make  annual  rests,  and 
charge  full  commissions  upon  each  account- 
ing required  by  law;  but  thev  cannot  ren- 
der a  voluntary  account  for  the  purpose  of 
securing  full  commissions.  Cram  v.  Cram, 
2  Redf.  244,  Calvin,  Surr.;  Pirnie's  Estate, 
1  Tuck.  119,  Tucker,  Surr.  And  see  Tucker 
v.  McDermott,  2  Redf.  312,  Calvin,  Surr.; 
Fisher  v.  Britton,  2  Redf.  524,  Calvin,  Suit. 

They  cannot  have  full  commissions  an- 
nually upon  their  testator's  estate,  where 
they  nave  not  annually  settled  their  account 
pursuant  to  an  order  of  the  surrogate's 
court.  Brush  v.  Smith,  1  Dem.  477,  Bergen, 
Surr. 

The  fact  that  they  have  made  up  their 
account  at  the  end  of  each  year,  for  a  num- 
ber of  years,  does  not  constitute  a  judicial 
settlement  thereof,  so  as  to  entitle  them  to 
charge  commissions.    lb. 

Where  a  trustee  is  required  to  keep  trust 
funds  invested,  and  to  receive  and  pay  to 
the  beneficiary  the  net  income  annually,  if 
he  performs  these  duties,  and  renders  an 
annual  account  to  the  beneficiary,  he  has  a 
right  to  deduct  and  retain  full  commissions, 
each  year,  from  the  income  received.  In 
such  case,  as  there  is  no  occasion  for  a  judi- 
cial  settlement,   the   law  does  not   require 
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the  filing  of  annual  accounts.  It  seems, 
that  a  different  rule  might  apply  where  the 
trustee  is  required  to  accumulate  the  in- 
come, or  if  he  allowed  it  to  accumulate  in 
his  hands  for  several  years,  and  then  ac- 
counted and  paid  over  a  gross  sum  to  the 
beneficiarv.  Matter  of  Accounting  of 
Mason,  98  N.  Y.  527. 

Where  a  settlement  is  made  annually  by 
a  trustee  with  the  cestui  que  trust,  with 
the  assent  of  the  parties  interested,  he  may 
properly  retain  commissions  on  the  annual 
income.    Hancox  v.  Meeker,  95  N.  Y.  528. 

The  only  matter  determined  in  Hancox 
v.  Meeker,  is  that  the  right  of  a  testamen- 
tary trustee  to  make  periodical  rests  in  his 
accounts,  and  at  such  tunes,  even  without 
presenting  such  accounts  for  settlement,  to 
withhold  his  lawful  commissions,  is  not  lim- 
ited to  cases  where  by  statute,  or  by  general 
rule,  or  special  order  of  court,  such  periodi- 
cal rests  are  required  or  permitted,  but  ex- 
tends, also,  to  cases  where,  by  the  direction 
of  his  testator's  will,  or  for  the  proper  ad- 
ministration of  his  testator's  estate,  he  is 
required  to,  and  does,  make  periodical  pay- 
ments. Andrews  v.  Goodrich,  3  Dem.  245, 
modfd  2  How.  N.  S.  291 ;  36  Hun  299n. 

How  commissions  reckoned. — The  doc- 
trine reasserted  that,  as  regards  the  mode 
of  computing  commissions  of  testamentary 
trustees,  the  principal  and  income  of  the 
trust  estate  are  to  be  treated  as  one  fund, 
and  that,  where  trustees  have  already  re- 
ceived the  statutory  allowance  of  five  per 
cent,  upon  $1,000,  and  two  and  one  half  per 
cent,  upon  $9,000,  one  per  cent,  must  thence- 
forward be  the  full  measure  of  their  com- 
pensation,   lb. 

The  rate  at  which  the  commissions  of  a 
testamentary  trustee  should  be  computed 
are  the  same  as  that  which  is  applicable  to 
executors  in  like  cases,  and  this  as  regards 
both  income  and  principal.  For  the  pur- 
pose of  fixing  the  rate  for  computation  of 
such  commissions  upon  income,  such  income 
must  "be  regarded  as  an  addition  to  the  prin- 
cipal, and  if  the  commissions  have  been 
awarded  upon  the  principal  on  a  basis  of 
five,  two  and  a  half,  and  one  per  cent.,  no 
greater  compensation  than  at  the  rate  of 
one  per  cent,  can  be  allowed  upon  the  in- 
come received  and  paid  out.  Slosson  v. 
Naylor,  2  Dem.  257;  4  Civ.  Proc.  280,  Rol- 
lins, Surr. 

Testamentary  trustees,  upon  accounting 
annually  for  the  income  of  an  estate  which 
they  are  required  to  receive  and  distribute 
among  the  beneficiaries  designated  in  the 
will,  are  entitled  to  full  commissions,  that 
is,  to  five  per  cent,  for  receiving  and  paying 
out  all  sums  not  exceeding  $1,000,  to  two 
and  one  half  per  cent,  on  the  next  $9,000, 
and  one  per  cent,  on  all  sums  above  $10,000. 
Matter  of  Meserole,  36  Hun  298;  Matter 
of  Goodrich,  36  Hun  299n;  2  How.  N.  S. 
291,  modfg  3  Dem.  245. 

Fund  over  $100,000. — Where  the  prin- 
cipal of  a  trust  fund  is  less  than  $100,000, 
income  thereof  cannot  be  added  thereto  in 
order  to  produce  an  amount  equal  to  such 
ram,  upon  which  two  or  three  testamentary 


trustees  may  have  separate  commissions. 
Slosson  v.  Naylor. 

Trustees  appointed  before  the  passage  of 
L.  1863,  c.  362,  giving  not  to  exceed  three 
commissions  to  executors  when  the  personal 
estate  amounts  to  not  less  than  $100,000, 
are  within  the  equity  of  that  statute,  and 
are  entitled,  upon  an  accounting,  had  sub- 
sequently to  the. passage  thereof,  to  the  com- 
missions given  by  it  when  the  value  of  the 
estate  vested  in  them,  whether  it  consists 
of  real  or  personal  estate,  or  both,  amounts 
to  the  sum  therein  named.  Savage  v.  Sher- 
man, 24  Hun  307,  modfd  on  another  point, 
87  N.  Y.  277. 

Three  sets  of  commissions  can  be  allowed 
only  upon  the  value  of  the  property  re- 
ceived by  the  trustees  from  the  creator  of 
the  trust;  they  cannot  be  allowed  upon  the 
rents  and  profits  thereof  received  by  them, 
though  such  rents  and  profits  exceed  in 
amount  $100,000,  especially  when  the  said 
rents  and  profits  have  been  paid  over  from 
time  to  time  in  amounts  smaller  than  that 
named.     lb. 

Commissions  to  resigning  and  re- 
moved trustees.  —  Where  a  testamentary 
trustee  resigns,  leaving  the  trust  still  ex- 
isting and  to  be  further  executed  by  an- 
other, compensation  may  not  be  claimed  by 
him  as  of  course,  but  it  is  within  the  power 
and  discretion  of  the  court  to  award  it. 
Within  the  statutory  limit  the  trustee  takes 
the  allowance  made,  if  any,  as  one  of  the 
terms  or  conditions  of  his  discharge,  and,  if 
he  accepts  the  relief,  must  take  it  upon 
such  terms  and  conditions  as  the  court 
thinks  proper  to  impose  ( 1  R.  S.  730,  §  69 ) , 
and  so  he  cannot  complain  of  the  allowance. 
Matter  of  Petition  of  Allen,  96  N.  Y.  327. 

Where  one  who  is  appointed  administra- 
tor with  the  will  annexed,  and  successor  to 
the  testamentary  trustee,  is  removed  by  the 
surrogate  for  failure  to  furnish  new  sure- 
ties in  place  of  those  released  on  their  own 
application,  he  is  not  entitled,  as  trustee,  to 
commissions  on  the  value  of  the  real  estate 
held  in  trust,  unless  the  trusts  have  been 
performed  or  fulfilled  before  his  removal 
and  accounting.  Re  Accounting  of  Baker, 
35  Hun  272. 

Taking  commissions  before  award. — 
The  right  of  testamentary  trustees  to  re- 
tain, from  time  to  time,  in  advance  of  an 
accounting,  their  commissions  upon  income 
received  and  paid  out,  is  not  in  conflict  with 
the  established  rule  that  executors  cannot 
appropriate  to  themselves  commissions,  up- 
on either  principal  or  income,  until  the 
same  have  been  awarded  by  a  decree.  Mat- 
ter of  Harris,  4  Dem.  463,  Rollins,  Surr. 

Where  there  has  never  been  a  complete 
distribution  of  income,  and  the  trustees 
withdraw  their  commissions  in  advance  of 
an  allowance  thereof  by  the  court,  they  are 
chargeable  with  interest  from  the  date  of 
such  withdrawal  to  the  date  of  the  decree 
finally  settling  their  accounts.  Beard  v. 
Beard,  22  N.  Y.  Supp.  1,  affi'd  140  N.  Y. 
260. 

Against  what  commissions  charged, — 

Testator,  by  his  will,  gave  the  residue  of 
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his  estate  to  his  executors,  in  trust,  to  ap- 
ply the  income  thereof  for  the  benefit  of  his 
widow  during  her  life.  The  latter  having 
died,  the  trustees  presented  the  account  of 
their  transactions,  preparatory  to  the  dis- 
tribution  of   the   principal   oi   the   fund, — 


Held,  that  the  case  was  clearly  distinguish- 
able from  one  where  a  life  annuity  is  given 
by  a  will,  and  that  the  trustees'  commis- 
sions were  a  charge  exclusively  upon  the 
interest  of  the  life  beneficiary.  Cammann 
v.  Cammann,  2  Dem.  211,  Rollins,  Surr. 


§  2812.    Surrogate  may  determine  controversies.    Retaining  part  of  money. 

Upon  a  judicial  settlement  of  the  account  of  a  testamentary  trustee,  a  contro- 
versy which  arises,  respecting  the  right  of  a  party  to  share  in  the  money  or  other 
personal  property  to  be  paid,  distributed,  or  delivered  over,  must  be  determined  in 
the  same  manner  as  other  issues  are  determined.     If  such  a  controversy  remains 
undetermined,  after  the  determination  of  all  other  questions  upon  which  the  dis- 
tribution of  the  fund,  or  the  delivery  of  the  personal  property  depends,  the  decree 
must  direct  that  a  sum,  sufficient  to  satisfy  the  claim  in  controversy,  or  the  propor- 
tion to  which  it  is  entitled,  together  with  the  probable  amount  of  the  interest  and 
costs,  and,  if  the  case  so  requires,  that  the  personal  property  in  controversy,  be  re- 
tained in  the  hands  of  the  accounting  party ;  or  that  the  money  be  deposited  in  a 
safe  bank  or  trust  company,  subject  to  the  surrogate's  order,  for  the  purpose  of 
being  applied  to  the  payment  of  the  claim,  when  it  is  due,  recovered,  or  settled; 
and  that  so  much  thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  dis- 
tributed according  to  law. 


A  share  cannot  be  retained  in  order  that 
it  may  be  subjected  to  a  judgment  to  be 
recovered  against  the  distributee  as  surety 
on  the  bond  of  a  former  defaulting  trustee. 
Horn's  Estate,  7  App.  Div.  89;  39  N.  Y. 
Supp.  954. 

§  2812  gives  no  increased  powers  of  de- 
termination to  the  surrogate.  It  leaves  to 
be  tried  by  actions  such  controversies  as 
would  otherwise  be  so  triable.  Van  Sin- 
deren  v.  Lawrence,  50  Hun  272. 

On  a  settlement  of  the  accounts  of  a  tes- 
tamentary trustee,  the  court  has  no  author- 
ity to  enter  upon  the  hearing  and  deter- 
mination of  any  collateral  or.  incidental 
disputes  involving  the  right  or  title  of 
either  of  the  claimants  to  an  interest  in  the 
estate,  such  as  the  effect  of  a  general  re- 
lease executed  and  delivered  by  a  party  in- 
terested in  the  estate  to  the  trustee,  by 
which  such  party  relinquishes  and  releasee 
all  and  singular  nis  right,  title,  and  interest 
in  and  to  the  entire  trust  estate.     lb. 

Where  one  who  is  both  an  executor  and 
administrator  has  accounted  in  the  former 
capacity,  the  surrogate  may,  under  §  2812, 
pass  upon  the  claim  against  him  in  the  lat- 
ter capacity,  if  all  the  parties  are  before 
the  court  and  have  been  heard.  Gladding 
v.  Follett,  2  Dem.  58,  Jenks,  Surr.,  affi'd 
on  appeal,  Id.,  note. 

§  2812  does  not  confer  upon  the  surro- 
gate the  powers  of  a  court  of  equity  in  ac- 
tions to  set  aside  releases  of  claims  under  a 
will  for  fraud,  or  in  actions  to  sustain  and 
enforce  such  releases  because  of  the  signer's 
inequitable  assertion  of  the  released  claim. 
Tli is  section  was  intended  to  cover  disputed 
claims  of  third  persons  against  the  estate, 


and  that  is  all.     Van  Sinderen  v.  Lawrence, 
14  State  Rep.  412;   14  Civ.  Proc.  64. 

Upon  a  judicial  settlement  of  the  account 
of  a  testamentary  trustee,  preliminary  to 
a  final  distribution  of  the  principal  of  the 
trust,  it  appears  that  one  of  the  cestuis  que 
trustent  had  executed  to  another,  since  de- 
censed,  an  assignment,  absolute  upon  its 
face,  of  his  entire  interest  in  the  estate; 
the  assignor  submitted  an  affidavit  setting 
forth  that  the  instrument  was  intended  by 
the  parties  thereto,  merely  as  collateral  se- 
curity for  a  loan. — Held,  that,  in  the  decree 
to  be  entered  upon  the  accounting,  the  as- 
signment must  be  recognized  as  valid,  the 
surrogate's  court  having  no  jurisdiction 
either  to  reform  it,  or  to  pass  upon  any 
equitable  claim  of  the  affiant  against  the 
representative  of  his  assignee.  Young  v. 
Purdy,  4  Dem.  455,  Rollins,  Surr. 

A  surrogate's  court  has  jurisdiction  to 
determine  the  validity  of  an  assignment  of 
a  beneficiary's  interest.  In  re  Rogers'  Es- 
tate, 16  N.  Y.  Supp.  197,  Coffin,  Surr. 

A  few  weeks  after  leasing  a  house  for  a 
year  the  testatrix  died,  and  her  daughters 
continued  to  occupy  it  until  the  end  of  the 
term.  The  landlord  assigned  his  claim  for 
rent  to  one  of  the  daughters,  who  presented 
it  to  the  executor  for  payment.  The  execu- 
tor disputed  it. — Held,  that  the  daughter 
was  entitled  to  payment,  and  that  the  exec- 
utor had  no  right  to  retain  a  sum  to  meet 
it,  as  being  "a  controversy  which  arises  re- 
specting the  right  of  a  party  to  share  in 
the  money  or  other  personal  property  to  be 
paid,  distributed  or  delivered  over."  Mat- 
ter of  Mitchell,  61  Hun  372;  41  State  Rep. 
131;   16  N.  Y.  Supp.  180. 


§  2813.    Effect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  as  prescribed  in  this  title,  or  the  judgment  rendered  upon  an  appeal  from 
such  a  decree,  has  the  same  force,  as  a  judgment  of  the  supreme  court  to  the  same 
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effect,  as  against  each  party  who  was  duly  cited  or  appeared,  and  every  person  who 
would  be  bound  by  such  a  judgment,  rendered  in  an  action  between  the  same 
parties. 
L.  1866,  c.  115. 


The  decree  of  the  surrogate  on  settlement 
of  executors'  accounts  fixed  the  sum  to  be 
set  aside  for  the  annuity  fund. — Held,  that 
the  decree  not  having  been  appealed  from, 
it  could  not  be  reviewed  or  reversed  on  ap- 
peal from  the  decree  settling  the  trustees' 
accounts.  Matter  of  Willets,  112  N.  Y.  289, 
modfg  15  Civ.  Proc.  284;   4  Dem.  368. 

Parties  to  the  final  accounting  of  a  testa- 
mentary trustee  are  concluded  by  the  de- 
cree approving  the  account,  so  that  they 
cannot  afterwards  charge  the  trustee  with 
a  devastavit,  in  failing  to  recover  from  life 
beneficiaries  real  estate  dividends  paid  out 
as  income,  but  which  were  afterwards  de- 
termined to  constitute  the  principal  of  the 


estute,  such  payments  having  been  included 
in  the  account;  and  §  2481,  empowering  a 
surrogate  to  open,  vacate,  or  modify,  etc., 
a  decree  of  his  court,  is  inapplicable.  Re 
Elting,  93  App.  Div.  516;  87  N.  Y.  Supp. 
833. 

Where  a  decree  of  the  surrogate's  court 
on  a  settlement  of  the  account  of  a  testa- 
mentary trustee  prevents  a  suit  in  the  sur- 
rogate's court  for  the  removal  of  the  trus- 
tee, the  decree,  having  under  §  2813,  the 
effect  of  a  judgment,  prevents  a  suit  in 
the  supreme  court  for  that  purpose.  Chi  Ids 
v.  Childs,  68  Misc.  472;  124  N.  Y.  Supp. 
550. 


§  2814.    Petition  to  resign  trust.    Proceedings  thereon. 

A  testamentary  trustee  may,  at  any  time,  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  praying  that  his  account  may  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  allowing  him  to  resign  his  trust,  and  dis- 
charging him  accordingly ;  and  that  all  persons  who  are  entitled,  absolutely  or  con- 
tingently, by  the  terms  of  the  will  or  by  operation  of  law,  to  share  in  the  fund  or 
estate,  or  the  proceeds  of  any  property  held  by  the  petitioner  as  a  part  of  his  trust, 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made.  The  petition 
must  set  forth  the  facts  upon  which  the  application  is  founded ;  and  it  must,  in  all 
other  respects,  conform  to  a  petition  presented  for  a  judicial  settlement  of  the  ac- 
count of  a  testamentary  trustee,  as  prescribed  in  this  title.  The  surrogate  may,  in 
his  discretion,  entertain  or  decline  to  entertain  the  petition.  If  he  entertains  it, 
the  proceedings  must  be,  in  all  respects,  the  same  as  upon  a  petition  for  a  judicial 
settlement  of  the  petitioner's  account,  except  that,  upon  the  hearing,  the  surrogate 
must  first  determine  whether  sufficient  reasons  exist  for  granting  the  prayer  of  the 
petition ;  and,  if  he  determines  that  they  exist,  he  must  make  an  order  accordingly, 
and  allowing  the  petitioner  to  account,  for  the  purpose  of  being  discharged. 
Upon  the  petitioner's  fully  accounting,  and  paying  all  money  belonging  to  the 
trust,  and  delivering  all  books,  papers,  and  other  property  of  the  trust,  in  his  hands, 
either  into  the  surrogate's  court,  or  as  the  surrogate  directs,  a  decree  may  be 
made,  accepting  his  resignation,  and  discharging  him  accordingly. 

See  L.  1870,  c.  359,  §  3. 


Resignation. — The  trustee  is  bound  to 
execute  all  valid  trusts  of  the  will,  unless 
excused  from  a  literal  performance,  by  con- 
sent of  all  parties  directly  or  indirectly 
interested  in  the  trust,  and  with  the  sanc- 
tion of  the  court,  where  rights  and  in- 
terests of  infants  or  married  women  are 
implicated.     Wood   v.   Wood,   5   Paige   596. 

A  surrogate,  having  jurisdiction  to  re- 
move a  testamentary  trustee  or  permit  his 
resignation,  and  to  appoint  his  successor 
does  not  lose  jurisdiction  of  a  proceeding, 
on  the  resignation  of  such  a  trustee,  by 
appointing  his  successor  before  the  resign- 
ing trustee  has  turned  over  the  trust  fund, 
and  more  than  a  year  before  he  is  finally 
discharged,  where  the  decree  appointing  the 
successor  settles  the  resigning  trustee's  ac- 
counts and  orders  him  to  turn  over  the 
trust  fund   forthwith,   since  the   power   to 


remove  a  trustee  includes  power  to  stop  his 
action.  Conant  v.  Wright,  19  Misc.  321; 
44  N.  Y.  Supp.  727,  affi'd  22  App.  Div. 
216;  48  N.  Y.  Supp.  422. 

A  recital  that  all  parties  had  fully  ac- 
counted in  a  surrogate's  decree  accepting 
the  resignation  of  a  trustee  and  discharging 
the  executors  of  deceased  trustees,  is  not 
overcome  by  proof  that  among  the  assets 
was  a  note  indorsed  by  the  resigning  trus- 
tee,    lb. 

The  decree  of  a  surrogate,  allowing  com- 
missions on  the  trust  estate  to  trustees,  in 
a  proceeding  for  their  accounting  and  dis- 
charge, of  which  he  had  jurisdiction,  can- 
not be  collaterally  attacked.     lb. 

The  surrogate  is  not  authorized  to  per- 
mit a  testamentary  trustee  to  resign  his 
trust,  and  be  discharged  as  trustee,  and  at 
the  same  time  permit  him  to  retain  in  his 
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possession  a  portion  of  the  trust  property 
for  any  purpose.  Matter  of  Olmstead,  24 
App.  Div.  190;  49  N.  Y.  Supp.  104. 

Where  it  is  clear  that  until  the  termina- 
tion of  a  pending  action  the  accounts  of 
a  trustee  cannot  be  settled,  his  application 
for  leave  to  resign  should  be  denied  until 
the  action  is  terminated.    lb. 

Where  trustees  under  a  will  have  ac- 
cepted the  trust,  and  have  received  a  legacy, 
given  upon  condition  that  they  should  exe- 
cute such  trust,  they  cannot  resign  without 
good  cause  shown.  Craig  v.  Craig,  3  Barb. 
Ch.  76. 

A  provision  in  a  will  for  the  appointment 
of  new  trustees  in  case  the  number  should 
be  reduced  by  death,  removal  from  the 
country,  or  otherwise,  does  not  authorize  a 
trustee  to  resign,  and  in  general,  a  trustee, 
after  he  has  accepted,  cannot  discharge 
himself  from  liability  by  a  subsequent  res- 
ignation merely.  Cruger  v.  Halliday,  11 
Paige  314,  rev'g  3  Edw.  565. 

One  of  several  executors  and  testamen- 
tary trustees,  who  has  not  further  inter- 
meddled with  the  estate  than  in  joining  in 
making  the  inventory,  may  be  discharged, 
though  there  be  real  estate  over  which  the 
executors  have  a  power  of  sale;  such  power 
may  be  exercised  by  the  remaining  execu- 
tors. Ex  parte  Bernstein,  3  Redf.  20,  Cal- 
vin, Surr. 

Where  particular  trusts  created  by  will 
are  capable  of  being  executed  by  persons 
other  than  the  general  trustees,  their  resig- 
nation of  such  particular  trusts  may  be  ac- 
cepted upon  proper  terms.     Craig  v.  Craig. 

Where  a  trustee  applied  to  be  allowed  to 
resign,  alleging  as  a  reason  that  he  had 
acted  as  such  trustee  at  great  inconvenience 
to  himself,  as  his  other  duties  required  his 
constant  attention,  and  that  he  desired  to 
resign  his  trust  because  of  the  pressing 
character  of  his  other  duties, — Held,  that 
the  terms  of  the  trust  should  sufficiently 
appear  to  enable  the  court  to  judge  who 
were  entitled,  absolutely  or  contingently,  to 
share  in  the  trust  estate;  that  the  causes 
assigned  in  the  petition  for  his  desire  to 
resign  were  not  sufficient.  But  if  the  ces- 
tuis  que  trustent  were  of  age  and  consented, 
the  court  might  allow  it,  but  he  could  not 
have  commissions  on  the  principal,  and 
must  pay  all  costs  of  the  application.  Es- 
tate of  Phillips,  3  Law  Bull.  48,  Livingston, 
Surr. 

The  will  appointed  four  trustees  of  cer- 
tain trusts,  and  gave  the  testator's  widow, 
and  after  her  death  the  competent  trustees, 
the  power  to  appoint  a  trustee  or  trustees 
in  the  place  of  such  as  should  die,  or  be 
unwilling  or  incompetent  to  execute  the 
trusts.  Two  of  the  trustees  failed  to  qual- 
ify; of  the  other  two,  one  proposed  to  re- 
sign; the  widow  nominated  another  trustee. 
Upon  motion  to  compel  such  substituted 
trustee  to  file  a  bond, — Held,  that  the  power 
of  appointment  was  valid;  that  while,  un- 
der §  2814,  the  surrogate  could  entertain 
the  application  of  the  resigning  trustee,  the 
appointment  by  the  widow  was  not  depen- 
dent on  such  resignation,  and  that  the  sur- 


rogate had  no  power  to  require  a  bond  from 
her  appointee.  Rogers  v.  Rogers,  4  Redf. 
521,  Coffin,  Surr. 

One  who  had,  for  sixteen  years,  been  ac- 
tively engaged  in  performing  his  duties  as 
one  of  the  trustees  of  a  testamentary  trust, 
the  administration  of  which  was  nearly 
completed,  having  applied  to  the  court  for 
his  discharge,  it  was  shown  that  he  in- 
tended to  reside  without  the  United  States, 
that  further  attention  to  his  duties  would 
for  that  reason  be  inconvenient  if  not  im- 
practicable, and  that  his  retirement  would 
not  be  likely  to  embarrass  the  management, 
the  chief  burden  of  which  had  hitherto 
rested  upon  him. — Held,  that  "sufficient 
reasons"  were  presented  "for  granting  the 
prayer  of  the  petition."  Tilden  v.  Fiske, 
4  Dem.  357,  Rollins,  Surr. 

As  to  resignation  of  a  trustee,  see  also 
Real  Property  Law. 

Death. — There  is  no  power  in  a  court  to 
appoint  a  new  trustee  upon  the  death  of 
a  surviving  trustee,  and  it  is  only  in  a  case 
where  a  trustee  has  resigned  or  is  removed 
that  the  statute  gives  the  power  to  appoint 
a  new  trustee.  Brater  v.  Hopper,  77  Hun 
244.  But  see  Matter  of  Laing,  59  App. 
IMv.  612;  69  N.  Y.  Supp.  214. 

Renunciation.  —  The  omission  of  one 
named  in  a  will  as  trustee  to  qualify  as 
such,  or  to  claim  the  trusteeship  for  twenty 
years,  permitting  others  during  all  that 
time  to  perform  the  duties  without  chal- 
lenge, must  be  deemed  a  renunciation.  And 
it  is  competent  to  apply  to  the  supreme 
court  in  case  of  such  a  vacancy  for  the 
appointment  of  another.  Matter  of  Robin- 
son, 37  N.  Y.  261. 

A  trustee  in  a  testamentary  power  may 
execute  it,  though  he  has  not  qualified  as 
executor.  Green  v.  Green,  4  Redf.  357,  Cof- 
fin, Surr. 

The  presumption  of  an  acceptance  of  a 
trust,  arising  from  the  acceptance  of  the 
office  of  executor,  may  be  overcome  by  proof 
that  the  trust  was  declined,     lb. 

One  may  disclaim  a  trust  as  effectually 
by  words,  or  acts  without  deed  as  by  deed, 
lb. 

A.,  B..  and  C.  were  appointed  executors 
of  a  will,  and  A.  and  B.  were  also  ap- 
pointed therein  trustees  of  a  fund  to  pay 
the  interest  thereof  to  D.  for  life,  witn 
power  to  make  advances  to  him  out  of  the 
principal.  A.  alone  qualified  as  executor. 
D.  objected  to  A.'s  acting  as  trustee,  and 
the  fund  was,  at  D.'s  request,  held  and 
managed  by  B.,  who  paid  D.  the  interest 
and  part  of  the  principal.  Upon  B.'s  death 
A.  advanced  out  of  his  own  funds  money 
for  the  support  of  D.  Upon  a  motion  to 
compel  A.  to  pay  the  interest  of  the  fund 
to  £>.,  and  to  account, — Held,  that  A.,  by 
accepting  the  office  of  executor,  had  not  as- 
sumed the  duties  of  trustee;  and  having 
never  received  or  intermeddled  with  the 
trust  fund,  he  was  not  liable  therefor  to  the 
beneficiary;  that  the  payment  by  A.,  out 
of  his  own  pocket,  of  money  to  D.  for  his 
support,  was  immaterial.     lb. 

An  executor  by  renouncing  his  office  does 
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not  renounce  a  personal  trust  given  to  him 
by  the  will,  and  may  accept  and  execute 
such  a  trust.  Fish  v.  Coster,  28  Hun  64, 
affi'd  March  20,  1883. 

Costs  and  allowances.  —  A  proceeding 
instituted  bv  a  trustee  of  a  trust  fund  for 
leave  to  resign  and  to  procure  the  appoint- 
ment of  a  new  trustee,  is  a  special  proceed- 
ing. Matter  of  Application  of  Holden,  126 
N.  Y.  589. 

Where  the  several  beneficiaries  being 
made  parties,  appeared  by  separate  counsel 
and  took  an  active  part  in  the  examination 
and  settlement  of  the  accounts  of  a  retir- 
ing trustee,  and  allowances  for  counsel  fees 
were  made  to  several  of  them, — Held,  error. 
lb. 

It  seems,   that   an   allowance   to  a  new 


trustee  appointed  in  proceedings  for  the 
resignation  of  a  trustee  was  improper.     lb. 

Certain  parties,  who  are  infants,  ap- 
peared by  guardian;  they  had  no  present 
interest  in  the  trust  fund,  but  simply  a  con- 
tingent and  reversionary  interest  in  the 
share  of  one  of  the  beneficiaries. — Held,  that 
an  allowance  to  the  guardian,  payable  out 
of  the  trust  fund,  was  error.     lb. 

In  a  proceeding  to  compel  payment  of 
income  of  a  trust  fund  to  the  beneficiaries, 
it  not  being  conceded  that  there  was  to  be 
any  accumulation  of  income, — Held,  that 
the  direction  of  the  surrogate  that  the  costs 
be  paid  from  the  principal  of  the  trust  fund 
should  not  be  disturbed.  Matter  of  Myers, 
43  State  Rep.  908,  Ct  of  App.  See  43 
State  Rep.  265. 


§  2815.    Petition  to  require  security  from  testamentary  trustee. 

Any  person,  beneficially  interested  in  the  execution  of  the  trust,  may  present 
to  the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth,  either  upon 
his  knowledge,  or  upon  his  information  and  belief,  any  fact,  respecting  a  testa- 
mentary trustee,  the  existence  of  which,  if  it  was  interposed  as  an  objection  to 
granting  letters  testamentary  to  a  person  named  as  executor  in  a  will,  would  make 
it  necessary  for  such  a  person  to  give  security,  in  order  to  entitle  himself  to  let- 
ters; and  praying  for  a  decree,  directing  the  testamentary  trustee  to  give  security 
for  the  performance  of  his  trust;  and  that  he  may  be  cited  to  show  cause,  why 
such  a  decree  should  not  be  made.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly.  Upon  the  return  of  the  citation,  a 
decree,  requiring  the  testamentary  trustee  to  give  such  security,  may  be  made 
in  a  case  where  a  person  so  named  as  executor  can  entitle  himself  to  letters  testa- 
mentary, only  by  giving  a  bond;  but  not  otherwise. 


A  sole  trustee  under  a  will,  to  whom 
is  devised  property  valued  at  nearly  $3,000,- 
000,  to  hold  for  life,  and  until  the  testator's 
youngest  great-grandchild  becomes  of  age, 
for  the  use  and  benefit  of  the  children  of  the 
testator  and  their  heirs,  will  not  be  required 
to  give  security  for  the  performance  of  the 
trust,  because  of  the  risk  to  which  the  in- 
terests of  the  beneficiaries  are  subjected  by 
reason  of  the  provisions  of  the  will,  and 
the  fact  that  the  trustee  is  worth  only 
about  $100,000.  Weil's  Estate,  49  App. 
Div.  52;  63  N.  Y.  Supp.  688. 

A  petition  to  compel  a  non-resident  tes- 
tamentary trustee  who  is  also  the  executor 
to  give  a  bond  as  trustee,  will  not  be 
granted  where  it  appears  that  he  has  not 
bad  occasion  to  pay  the  funds  to  himself 
as  trustee.  Matter  of  Oarr,  66  Misc.  Ill; 
121  N.  Y.  Supp.  109. 

A  bond  given  to  enable  an  executor  to 
receive  a  trust  fund,  unlike  the  usual  bond 
of  an  executor,  does  not  relate  back  so  as 
to  make  the  sureties  liable  for  a  prior  con- 
version of  the  assets  of  the  estate.  Matter 
of  Williams,  26  Misc.  636 ;  57  N.  Y.  Supp. 
943,  Surr.  Ct. 

A  surrogate's  court,  in  the  exercise  of 
its  power  to  require  from  a  testamentary 
trustee  security  for  the  performance  of  his 
duties,  is  not  confined  to  proceedings  insti- 
tuted by  a  petition  filed  under  §  2815,  but 
piay  make  an  order  to  such  effect,  where  ob- 
jection is  duly  taken,  on  a  motion  to  open 
a  decree  rendered  upon  an  accounting  and 


modify  it  by  delivering  property  to  the  ap- 
plicant, who  occupies  the  position  of  trus- 
tee under  a  will.  Kelsey  v.  Van  Camp,  3 
Dem.  530,  Signor,  Surr. 

Notwithstanding  the  definition  contained 
in  §  2514,  the  provision  of  §  2815,  allowing 
a  surrogate  to  require  security  from  a  tes- 
tamentary trustee,  in  the  cases  therein 
specified,  applies  only  to  one  named  in  a 
will ;  this  exceptional  meaning  being  "plain- 
ly apparent  from  the  context."  Matter  of 
Whitehead,  3  Dem.  227,  Rollins,  Surr. 

On  the  accounting  of  a  testamentary 
trustee,  he  filed  a  statement  setting  forth 
that  in  1872  he  invested  the  trust  funds  in 
certain  railroad  bonds,  guaranteed  by  the 
Pennsylvania  Railroad  Company;  that  this 
guaranty  was  soon  afterwards  repudiated; 
that  the  bonds  thereupon  became  well-nigh 
worthless;  that  he  had  ever  since  "assumed 
the  entire  burden  of  the  loss,  and  had 
treated  the  estates  as  cash  in  his  own  hands 
and  had  continued  to  pay  interest  thereon 
at  the  legal  rate."  He  also  declared  his 
ability  and  willingness,  upon  reasonable  no- 
tice, "either  to  invest  a  sum  representing 
the  corpus  of  the  estate  in  bonds  and  mort- 
gages, or  in  such  other  securities  as  the 
surrogate  may  order,  or  to  turn  over  the 
amount  in  cash  to  such  person  as  may  be 
appointed  his  successor." — Held,  that  he 
could  not  be  compelled  to  give  a  bond. 
Estate  of  Lawrence,  15  State  Rep.  441;  6 
Dem.   342,  Rollins,  Surr. 

If  the  circumstances  of  one  of  two  tes- 
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tamentary  trustees  would  not  afford  ade- 
quate security,  he  must  furnish  a  bond, 
though  his  co-trustee  is  solvent  and  respon- 
sible. Matter  of  Sears,  5  Dem.  497,  Rol- 
lins, Surr. 

A  testamentary  trustee,  having  been  re- 
quired to  five  security  by  a  bond  in  a 
penalty  of  $95,000,  with  two  sureties,  one 
of  whom  justified  in  a  sum  greater  than 
the  penalty,  while  the  other  fell  far  short  of 


the  statutory  standard,  it  was  contended 
that  the  deficiency  in  the  justification  of 
one  was  supplied  by  the  excess  in  that  of 
the  other. — Held,  that  the  bond  was  insuf- 
ficient, and  that  the  second  surety  must  be 
replaced  by  one  capable  of  justifying  in 
$95,000,  or  by  two  or  more,  each  worth  at 
least  ten  thousand  dollars,  and  capable  to- 
gether of  justifying  in  $95,000.  Trask  v. 
Annett,  1  Dem.  171,  Rollins,  Surr. 


§  2816.    Form  of  security.    Provisions  made  applicable. 

The  security,  given  as  prescribed  in  the  last  section,  must  be  a  bond  to  the 
same  effect,  and  in  the  same  form,  as  an  executor's  bond.  Each  provision  of  this 
chapter,  applicable  to  the  bond  of  an  executor,  or  to  the  rights,  duties,  and  liabili- 
ties of  the  parties  thereto,  or  any  of  them,  including  the  release  of  the  sureties, 
and  the  giving  of  a  new  bond,  apply  to  the  bond  so  given,  and  to  the  parties 
thereto. 

See  §§  2595,  2601,  2603,  2604,  2607,  and  2645. 


direction  of  the  court, — Held,  that  a  bond 
in  a  penalty  of  $50,000  should  be  furnished. 
Palmer  v.  Dunham,  24  State  Rep.  997;  6 
N.  Y.  Supp.  262. 

As  to  obligation  of  a  surety  on  bond  of 
a  trustee,  see  Thompson  v.  American  Sure- 
ty Co.,  170  N.  Y.  109;  62  N.  E.  1073. 


Where  the  principal  of  an  estate  amount- 
ing to  over  half  a  million,  chiefly  invested 
in  bonds  and  mortgages,  and  the  judgment 
in  a  suit  brought  among  other  things  to 
procure  the  appointment  of  a  new  trustee 
provided  for  the  deposit  of  the  securities 
with  a  trust  company,  from  whose  custody 
they  were  not  to  be  withdrawn  without  the 

§  2817.    Removal  of  testamentary  trustee. 

In  either  of  the  following  cases,  a  person  beneficially  interested  in  the  execu- 
tion of  the  trust,  may  present  to  the  surrogate's  court  a  written  petition,  duly  veri- 
fied, setting  forth  the  facts,  and  praying  for  a  decree  removing  a  testamentary 
trustee  from  his  trust;  and  that  he  may  be  cited  to  show  cause,  why  such  a  decree 
should  not  be  made : 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  testamentary  would 
not  be  issued  to  him,  by  reason  of  his  personal  disqualification  or  incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the  money  or 
other  property  in  his  charge,  or  invested  money  in  securities  unauthorized  by  law, 
or  otherwise  improvidently  managed  or  injured  the  property  committed  to  his 
charge,  or  by  reason  of  other  misconduct  in  the  execution  of  his  trust,  or  dishon- 
esty, drunkenness,  improvidence,  or  want  of  understanding,  he  is  unfit  for  the  due 
execution  of  his  trust. 

3.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree,  made  as  pre- 
scribed in  the  last  two  sections;  or  has  wilfully  refused,  or  without  good  cause 
neglected,  to  obey,  a  direction  of  the  surrogate,  contained  in  any.  other  decree, 
or  in  an  order,  made  as  prescribed  in  this  title;  or  any  provision  of  law,  relating 
to  the  discharge  of  his  duty. 


A  surrogate's  court  may  only  remove  a 
testamentary  trustee  when  any  of  the  con- 
ditions prescribed  in  §  2817,  authorizing 
the  removal  of  a  testamentary  trustee  on 
specified  grounds,  exists,  and  not  otherwise. 
Pyle  v.  Pyle,  137  App.  Div.  568;  122  N.  Y. 
Supp.  256. 

In  proceedings  under  8  2817,  to  remove 
testamentary  trustees,  the  trustees  to  be 
proceeded  against  only  need  be  cited  to  show 
cause.  Re  Sterling,  68  Misc.  3;  124  N.  Y. 
Supp.  894. 

Where  one  of  several  trustees  is  adjudged 
a  lunatic,  his  lunacy  is  not  the  same  as 
death;  but  it  is  the  dutv  of  his  co-trustees 
to  apply  for  his  removal  and  the  appoint- 


ment of  another  trustee.  Bascom  v.  Weed, 
53  Misc.  496;   105  N.  Y.  Supp.  459. 

Upon  a  motion  to  remove  testamentary 
trustees,  a  reference  should  not  be  ordered 
save  in  exceptional  cases  where  the  facts 
are  complicated,  and  it  is  manifest  that  the 
truth  cannot  be  ascertained  with  reasonable 
certainty  without  an  examination  of  the 
witnesses.  Matter  of  Warren,  125  App. 
Div.  169;   109  N.  Y.  Supp.  202. 

As  to  removal  of  a  trustee,  see  also  Ileal 
Property  Law. 

The  fact  that  trustees  are  obnoxious  to 
the  beneficiaries  affords  no  ground  for  their 
removal,  and  no  removal  on  personal 
grounds  will  be  ordered  when  they  are  not 
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actual  trustees,  but  executors  with  a  power 
of  sale,  and  the  administration  is  not  ob- 
structed. Trask  v.  Sturges,  31  Misc.  195; 
63  N.  Y.  Supp.  1084,  Sp.  T. 

Upon  the  death  of  executors  who  are  tes- 
tamentary trustees,  and  the  death  of  the 
sole  beneficiary,  the  trust  devolves  upon  the 
supreme  court,  which  has  discretionary 
power  to  appoint  a  trustee  to  make  dis- 
tribution. Matter  of  Laing,  59  App.  Div. 
612;  69  N.  Y.  Supp.  214. 

A  trustee  having  been  removed,  and 
turned  over  the  fund  to  his  successor, — 
Held,  that  the  surrogate's  court  had  no 
jurisdiction  to  order  the  successor  to  pay 
to  the  former  trustee  commissions  which 
he  had  not  deducted;  nor  will  costs  be  al- 
lowed him.  Matter  of  Bevier,  17  Misc. 
486;  41  N.  Y.  Supp.  268,  Suit.  Ct. 

A  testamentary  trustee  with  his  co-trus- 
tee held  270  of  the  500  shares  of  a  corpora- 
tion, and  it  appeared  that  to  obtain  the 
presidency  he  combined  with  the  minority 
stockholders  against  the  protest  of  his  co- 
trustee and  of  the  beneficiaries  of  the  trust. 
— Held,  sufficient  ground  for  his  removal. 
Elias  v.  Schweyer,  17  Misc.  707;  40  N.  Y. 
Supp.  906,  8p.  T. 

A  trustee  cannot  be  permitted  to  substi- 
tute his  judgment  for  that  of  the  creator 
of  the  trust,  and  when  a  trustee  had  made 
certain  leases  on  contracts,  permitting  the 
taking  out  of  oil,  gas,  or  minerals,  for  a 
term  of  years  after  the  beneficiaries  had 
become  entitled  to  the  principal  fund,  that 
such  leases  were  much  more  beneficial  than 
a  sale  and  distribution  of  the  proceeds 
would  have  been,  and  that  the  trustee 
acted  honestly,  in  good  faith,  and  under  a 
misapprehension  of  the  law,  do  not  consti- 
tute a  sufficient  answer  to  a  petition  for 
his  removal.  Matter  of  Hoysradt,  20  Misc. 
265;  45  N.  Y.  Supp.  841,  Sp.  T. 

Upon  a  petition  for  removal  the  trustee 
is  entitled  to  have  the  issues  of  fact  raised 
by  his  answer  determined  upon  common- 
law  evidence.  Matter  of  Scott,  49  App. 
Div.  130;  02  N.  Y.  Supp.  1059. 

The  court  compelled  a  testamentary  trus- 
tee to  account  as  executor.  In  order  to 
answer  the  charges  made  against  him,  he 
procured  pieces  of  real  estate  subject  to 
taxes  and  incumbrances  to  be  conveyed  to 
him  by  various  parties,  and  was  unable 
to  show  that  he  had  in  his  possession  the 
moneys  with  which  he  was  charged. — Held, 
that  he  would  be  removed  from  his  trust, 
as  would  also  a  co-trustee,  who  consented 
to  his  acts,  though  he  did  not  share  in  them. 
Mallon's  Estate,  38  Misc.  27;  76  N.  Y. 
Supp.  879,  Surr.  Ct. 

Where  a  trustee  for  several  infants,  hav- 
ing control  of  separate  parcels  of  land,  per- 
mitted taxes  to  accumulate  upon  them 
while  he  had  funds  in  his  hands,  and  after 
he  had  been  directed  by  the  court  to  pay 
the  same,  and  did  not  pay  over  to  some  of 
the  infants  the  balance  which  would  remain 
to  them  if  the  taxes  had  been  paid,  and 
never  kept  any  separate  accounts  of  the 
several  trusts,  he  will  be  removed.    Matter 


of  McKeon,  37  Misc.  658;  76  N.  Y.  Supp. 
312,  Surr.  Ct 

There  can  be  no  judicial  investigation  of 
misconduct  of  one  as  trustee  under  a  will 
unless  he  has  ceased  to  be  executor.  Cluif 
v.  Day,  14  State  Rep.  729,  N.  Y.  Supr. 

When  a  person  has  been  appointed  one 
of  the  executors  of  a  will,  and  also  one  of 
the  trustees  thereunder,  he  may,  upon  prop- 
er cause  being  shown,  be  removed  from  his 
office  as  trustee,  and  still  be  left  to  exercise 
his  functions  as  executor.  Deraismes  v. 
Dunham,  22  Hun  86. 

Though  the  court  cannot  remove  one  of 
several  trustees  from  a  part  only  of  a  single 
trust,  and  appoint  another  to  act  in  such 
part  only,  yet  where  separate  and  distinct 
trusts  are  created  by  a  testator,  and  as  to 
different  portions  of  his  property,  and  for 
different  persons,  which  are  separate  and 
distinct  from  the  trusts  and  trust  powers 
conferred  on  the  trustees  in  their  char- 
acter of  executors,  one  of  the  trustees  may 
decline  one  and  accept  another  of  sucu 
trusts,  and  take  out  letters  testamentary 
and  assume  the  duties  of  executor.  So,  al- 
so, a  lunatic  executor  may  be  removed  as 
a  trustee  of  such  special  trust,  without  in- 
terfering with  his  trust  as  executor.  Mat- 
ter of  Wadsworth,  2  Barb.  Ch.  381. 

The  court  will,  under  the  statute,  remove 
one  of  several  joint  trustees  who  has  be- 
come incompetent,  by  lunacy  or  other  in- 
ability, to  join  in  its  execution;  but  it  is 
otherwise  of  executors;  for  by  2  R.  S.  78, 
§  44,  in  case  of  lunacy  of  one  executor  or 
administrator,  where  there  are  others  who 
are  competent  to  act,  the  latter  may  pro- 
ceed and  execute  the  duty  alone.     lb. 

One  who  is  designated  by  a  will  as  tes- 
tamentary trustee,  but  who  has  never  acted 
as  such  or  formally  accepted  the  trust,  and 
who  is  personally  disqualified  or  incompe- 
tent to  accept  it,  may  be  removed  by  the 
surrogate.  Estate  of  Gilbert,  3  State  Rep. 
208,  Rollins,  Surr. 

The  fact  that  a  testamentary  trustee  has 
never  signified  his  acceptance  of  the  office, 
and  has  never  qualified  to  assume  its  duties, 
is  not  a  valid  objection  to  a  proceeding  to 
remove  him  on  the  ground  that  he  is  dis- 
qualified to  act.  The  status  of  a  person 
appointed  by  a  will  as  testamentary  trustee 
and  disqualified  from  acting  as  such  by 
reason  of  alienage  and  non-residence,  is 
practically  the  same  as  that  of  an  executor, 
who,  though  similarly  disqualified,  has  in 
fact  obtained  letters  in  the  absence  of  op- 
position. Estate  of  Brick,  9  Civ.  Proc.  397 ; 
1  State  Rep.  316,  Rollins,  Surr.;  Lane  v. 
Lewis,  4  Dem.  468,  Rollins,  Surr. 

The  remedy  which  the  law  affords  a  ces- 
tui que  trust  of  bringing  about  in  a  proper 
case  the  removal  of  his  trustee  is  prospec- 
tive in  character  and  has  for  its  chief,  if 
not  its  exclusive  object,  the  future  security 
and  good  management  of  the  trust  estate. 
The  act  or  omission  for  which  a  court  of 
equity  will  remove  a  trustee  must  be  such 
as  endangers  the  trust  property  or  shows  a 
want  of  honesty  or  of  proper  capacity  or 
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of  reasonable  fidelity.  Estate  of  Morgan, 
8  Civ.  Proc.  155;  3  Dem.  G12,  Rollins,  Suit. 

The  mere  fact  that  the  acts  or  omissions 
of  a  trustee  complained  of  were  done  or 
omitted  in  good  faith  and  with  no  dishonest 
purpose  will  not  necessarily  save  the  trus- 
tee from  removal.  Matter  of  Smith,  26 
State  Rep.  235;  7  N.  Y.  Supp.  327;  2  Con- 
nol.    152,   Ransom,   Surr. 

To  justify  the  removal  of  a  trustee,  it 
is  not  necessary  to  find  that  he  was  dis- 
honest, nor  that  he  was  improvident  in  the 
general  sense  of  that  term.     lb. 

A  trustee  omitted  to  charge  herself  with 
rents  collected  by  her  both  before  and  after 
testator's  death.  The  testimony  showed 
this  to  have  been  done  with  intent  to  con- 
ceal them  from  those  interested  and  con- 
vert them  to  her  own  use.  The  referee 
found  that  there  was  no  dishonest  purpose 
and  that  she  acted  in  good  faith. — Held, 
that  even  if  there  was  no  dishonest  pur- 
pose, there  was  such  carelessness  and  inat- 
tention shown  as  to  prove  her  to  be  an 
unsafe  guardian  of  the  property  of  others, 
and  she  should  therefore  be  removed.     lb. 

Neither  "poverty"  nor  "insolvency"  be- 
ing specified,  in  §  2817,  as  grounds  for  the 
removal  of  a  testamentary  trustee,  the  en- 
try of  an  order,  requiring  the  giving  of  the 
security  prescribed  by  §§  2638,  2815,  and 
neglect  or  refusal  to  comply  with  such  or- 
der, are  essential  preliminaries  to  the  sur- 
rogate's removal  of  such  a  trustee  upon 
the  ground  of  insolvency.  Morgan  v.  Mor- 
gan, 3  Dem.  612;  8  Civ.  Proc.  155,  Rollins, 
Surr. 

The  fact  of  the  solvency  of  a  trustee  is 
no  defense  in  proceedings  to  remove  him 
from  office  on  the  ground  of  his  miscon- 
duct; his  co- trustees  are  entitled  to  have 
the  business  of  the  estate  conducted  as 
contemplated  by  the  will,  and  if  that  is 
not  done,  they  are  entitled  to  his  removal. 
Widmayer  v.  Widmayer,  76  Hun  251. 

The  provision  authorizing  the  removal 
of  a  trustee,  where  he  has  "invested  money 
in  securities  unauthorized  by  law,"  must 
be  read  in  connection  with  the  clause  of  the 
same  section  authorizing  such  removal, 
where,  "by  reason"  of  such  an  act,  "he  is 
unfit  for  the  due  execution  of  his  trust." 
Where  such  an  investment  does  not  en- 
danger the  fund  or  indicate  a  lack  of  hon- 
esty, capacity,  or  fidelity  in  the  trustee,  the 
court  will  not  remove  him.  Matter  of 
CHara,  62  Hun  531. 

A  trustee  will  not  be  removed  for  an 
investment  in  unauthorized  securities  un- 
less the  investment  is  such  as  to  endanger 
the  trust  property,  or  to  show  a  want  of 
honesty,  proper  capacity,  or  reasonable 
fidelity.  In  re  Seymour's  Estate,  17  N.  Y. 
Supp.  91;  42  State  Rep.  154. 

A  will  appointed  petitioner  trustee  of 
an  estate  which  was  given  to  C.  for  life, 
and  on  his  death  to  his  appointees.  C.  by 
his  will  appointed  defendant  trustee  of  the 
estate,  giving  it  to  petitioner  for  life,  and 
on  his  death  to  his  appointees,  or,  failing 
such  appointment,  to  petitioner's  lawful 
issue.    Chi  the  death  of  C.  defendant  took 


possession  of  the  trust  estate,  petitioner 
himself  having  previously  invested  it  in  an- 
other State,  and  continued  it  as  originally 
invested  for  upwards  of  20  years,  when  it 
was  changed  by  enlarging  the  security. 
Such  investment  was  greatly  to  petitioner's 
advantage,  and  netted  him  a  large  and  reg- 
ular income  free  from  taxation,  and  was 
amply  secured. — Held,  that  defendant 
should  not  be  removed  as  trustee  on  appli- 
cation of  petitioner  and  his  children  because 
of  his  failure  to  reduce  the  estate  to  cash, 
and  bring  it  into  the  State  for  investment, 
without  a  demand  for  the  change  of  in- 
vestment, it  appearing  that  he  acted  in 
good  faith  for  the  benefit  of  the  trust;  that 
he  was  of  good  financial  standing,  and  had 
taken  immediate  steps  on  the  filing  of  the 
petition  to  comply  with  the  law.     lb. 

Losses  upon  loans  on  real  estate  which, 
but  for  the  failure  of  others,  would  have 
been  wise  and  advantageous  to  the  estate, 
and  which  failure  could  not  have  been  fore- 
seen, are  not  sufficient  cause  for  the  removal 
of  the  trustee.  Dow  v.  Dow,  45  State  Rep. 
5;    18  N.  Y.  Supp.  222. 

Where,  after  four  trustees  under  a  will 
have  acted  harmoniously  together  for  six 
years,  two  of  them  take  offense  at  the  as- 
sertion by  their  associates  of  a  proper  and 
legal  demand  for  commissions,  the  latter 
will  not  be  removed  at  the  instance  of  the 
offended  trustees,  because  of  such  ill-feel- 
ing. Russak  v.  Tobias,  12  Civ.  Proc.  390; 
9  State  Rep.  149. 

Where  the  presence  oif  certain  parties, 
already  appointed  as  trustees,  seems  neces- 
sary to  the  best  management  of  the  trust 
estate,  the  existence  of  acrimonious  feeling 
between  them  and  their  associates  does  not 
furnish  cause  sufficient  for  their  removal, 
lb. 

It  is  sufficient  to  authorize  the  removal 
of  a  trustee,  that  it  is  shown  that  his  rela- 
tions with  his  two  co-trustees  are  so  un- 
friendly and  hostile  as  to  endanger  the 
execution  of  the  trust,  and  that  the  differ- 
ences between  them  are  irreconcilable,  with- 
out inquiring  into  the  causes  of  such  hos- 
tility and  differences.  Deraismes  v.  Dun- 
ham, 22  Hun  86. 

The  petitioner,  a  woman  of  full  age,  the 
sole  remaining  beneficiary,  under  a  trust, 
commenced  this  proceeding  to  remove  the 
trustee,  not  because  of  lack  of  integrity  or 
capacity,  but  because  of  his  failure  to  con- 
sult her  wishes  in  the  discharge  of  the  trust. 
— Held,  that  without  casting  blame  on  the 
present  trustee  it  was  just  that  the  bene- 
ficiary should  have  the  trustee  she  desired 
if  suitable  for  the  position.  Matter  of 
Wolfe,  18  State  Rep.  239;  1  Connol.  102, 
Learned,  J. 

M.,  one  of  two  trustees  under  decedent's 
will,  being  the  owner  of  an  undivided  in- 
terest in  certain  real  property  in  the  city 
of  New  York,  conveyed  the  same  to  one  P., 
who  thereupon  executed  a  first  mortgage 
thereof  to  the  trustees  to  secure  a  loan  of 
$35,000,  the  proceeds  of  which  came  to  the 
hands  of  M.,  and  were  subsequently  used 
in  the  business  of  a  firm  of  which  the  trus- 
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tees  were  members.  The  mortgage  afforded 
adequate  protection  for  the  repayment  of 
the  loan,  and,  for  aught  that  the  evidence 
disclosed,  yielded  a  rate  of  interest  as  large 
as  was  obtainable  at  the  time  when  the 
loan  was  effected.  Upon  an  application  to 
remove  the  trustees  for  a  breach  of  trust, 
by  reason  of  the  premises, — Held,  that 
though  they  might  have  become  amenable 
to  some  of  the  consequences  which  follow 
from  a  trustee's  acting  in  any  manner  for 
his  own  benefit,  in  regard  to  the  subject  of 
his  trust,  the  trustees  had  not  been  guilty 
of  any  such  palpable  breach  of  trust  as  to 
demonstrate  their  unfitness,  under  8  2817, 
to  be  continued  in  office,  and  that  the  ap- 
plication must  be  denied.  Morgan  v.  Mor- 
gan, 3  Dem.  612;  8  Civ.  Proc.  155,  Rollins, 
Surr. 

Testamentary  trustee  removed  because  he 
invested  trust  funds  in  a  loan  to  a  co-trus- 
tee on  a  second  mortgage,  though  the  will 
gave  power  to  invest  "without  restriction 
as  to  the  character  or  class  of  such  invest- 
ment." Estate  of  Petrie,  5  Dem.  352;  7 
State  Rep.  718,  Rollins,  Surr. 

An  application  to  remove  a  trustee,  up- 
on the  ground  that  he  has  converted  a  por- 
tion of  the  trust  property  to  his  own  use, 
will  not  be  defeated  by  proof  that  he  has 
made  a  settlement  with  those  of  the  bene- 
ficiaries whose  property  he  had  converted, 
and  that  the  residue  of  the  trust  property 
is,  then,  in  the  possession  of  and  properly 
invested  by  his  co-trustees.  Matter  of  Wig- 
gins, 29  Hun  271. 

Delegating  to  others  the  exercise  of  his 
discretion  is  evidence  of  incompetency  in 
a  trustee.  So  is  investing  trust  funds  on 
second  mortgages.  So  is  taking  commis- 
sions by  the  trustee  or  his  partner  for  him. 
Either  of  these  may  be  ground  for  removal. 
Savage  v.  Gould,  60  How.  234. 

The  refusal  of  a  trustee  having  the  cus- 
tody of  the  books  and  papers  of  the  estate 
to  deliver  them  up  to  his  two  co-trustees 
upon  their  joint  demand,  though  unjusti- 
fiable, is  not  such  misconduct  as  calls  for 
his  removal  from  his  trust.  Bronson  v. 
Branson,  48  How.  481,  Van  Brunt,  J. 

It  is  not  ground  of  removal  that  he 
charges  the  estate  with  the  expenses  of 
clerk  hire  and  office  rent,  against  the  objec- 
tion of  the  other  trustees  founded  on  their 
opinion  of  the  illegality  of  such  charges, 
lb. 

Where  the  cestui  que  trust  is  of  full  age, 
and  capable  of  judging  for  herself,  and 
forming  an  opinion  as  to  what  person  would 
be  agreeable  to  her  as  a  trustee,  her  wishes 
should  have  great  weight  with  the  court; 
and  it  may  properly,  on  a  petition  signed 
by  the  cestui  que  trust  and  two  of  the  trus- 
tees, remove  the  third  trustee,  although 
nothing  may  appear  against  his  moral  char- 
acter or  fidelity  to  his  trust.  In  Matter  of 
Morgan,  63  Barb.  621,  affi'd  66  X.  Y.  618. 

A  complaint  in  an  action  to  remove  a 
trustee,  alleging  a  devise  to  executors  in 
trust  to  divide  into  portions  and  apply  the 
same  to  the  support  of  plaintiff  and  others; 
that  the  trustee,  who  was  one  of  the  bene- 


ficiaries, took  possession  and  has  retained 
the  same  undivided  over  twenty  years,  and 
that  but  an  insignificant  part  of  the  income 
has  been  paid  to  plaintiff,  states  facts  suf- 
ficient to  constitute  a  cause  of  action.  Wil- 
cox v.  Quinby,  42  State  Rep.  159;  73  Hun 
524. 

It  is  not  the  province  of  the  attorney- 
general  to  enforce  the  rights  of  the  next  of 
kin  where  it  is  claimed  that  there  has  been 
malversation  in  office  by  trustees  or  execu- 
tors. People  v.  Simonson,  37  State  Rep. 
371;  126  N.  Y.  299,  affi'g  28  State  Rep.  97. 

A  trustee  who  seems  to  be  eager  and 
willing  to  waste  the  trust  estate  in  unneces- 
sary and  frivolous  litigation,  while  unwill- 
ing to  pay  the  needy  beneficiary  the  portion 
to  which  she  is  entitled  until  compelled  to 
do  so  by  legal  proceedings,  in  spite  of  the 
plain  purpose  of  the  creator  of  the  trust 
that  she  should  be  liberally  supplied  with 
whatever  was  needful  for  her  comfort  and 
happiness,  cannot  well  complain  that  there 
was  error  of  law  and  abuse  of  discretion 
in  his  removal  from  the  management  and 
control  of  the  trust  estate.  Matter  of  Mc- 
Gillivray,  52  State  Rep.  371;  138  N.  Y. 
308,  affi'g  46  State  Rep.  964. 

Notice. — A  petition  having  been  made 
for  the  removal  of  certain  persons,  trustees 
under  a  last  will  and  testament,  from  such 
trusteeship,  and  several  of  the  persona  in- 
terested in  the  disposition  of  the  estate  of 
the  testator  being  infants  and  unrepre- 
sented in  this  proceeding, — Held,  that  be- 
fore an  order  of  the  gravity  of  that  prayed 
for  could  be  made,  it  would  be  necessary 
to  brin£  the  infants  in  as  parties  to  the 
proceeding,  and  that  it  was  incumbent  upon 
the  court  to  appoint  as  guardian  ad  litem 
a  disinterested  person  without  interests 
hostile  to  them,  to  act  for  them.  Matter 
of  Russak,  9  State  Rep.  149;  12  Civ.  Proc 
390. 

Foreign  trustee.  —  The  courts  of  this 
State  may  remove  or  exercise  disciplinary 
control  over  trustees,  appointed  by  a  will 
which  has  been  proved  in  a  foreign  State, 
who  reside  in  this  State.  Jones  v.  Jones, 
8  Misc.  660 ;  60  State  Rep.  430,  Andrews,  J. 

The  withholding  of  all  income  from  one 
of  the  beneficiaries  because  he  married 
against  the  wishes  of  the  trustees,  and  from 
another  because  of  a  dispute  with  his 
mother  as  to  his  schooling,  is  an  abuse  of 
discretion  and  an  act  of  bad  faith.    lb. 

The  title  to  the  property  being  in  the 
trustees,  the  court  cannot,  they  having  been 
derelict  in  their  duties,  compel  them  to 
convey  to  the  beneficiaries,  but  has  power 
to  order  an  accounting,  and,  upon  the  com- 
ing in  of  the  report,  may,  if  it  see  fit,  under 
the  prayer  for  general  relief,  remove  the 
trustees  and  appoint  others  in  their  stead, 
or  may  leave  them  in  office  and  compel  pay- 
ment of  such  amount  as  may  be  necessary 
for  the  support  of  the  beneficiaries.  A 
prayer  in  a  complaint  in  an  equitable  action 
to  compel  the  execution  of  a  trust,  alleging 
misconduct  on  the  part  of  the  trustees,  that 
they  be  compelled  to  turn  over  the  whole 
fund  to  the  beneficiaries,  is  equivalent  to 
a  prayer  for  their  removal.    lb. 
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§  2818.     [Am'd,  1884,  1903.]    Appointment  of  rococttor. 

When  a  person  named  in  a  will  as  sole  testamentary  trustee  dies  prior  to  the 
probate  of  the  will,  or  by  an  instrument  in  writing,  renounces  his  appointment, 
or  when,*  a  sole  testamentary  trustee  dies,  or  becomes  a  lunatic,  or  is  by  a  decree 
of  the  surrogate's  court  removed  or  allowed  to  resign,  and  the  trust  has  not  been 
fully  executed,  the  same  court  may  appoint  his  successor,  unless  such  an  appoint- 
ment would  contravene  the  express  terms  of  the  will.  Where  one  of  two  or  more 
persons  named  in  a  will  as  testamentary  trustees  dies  prior  to  the  probate  of 
the  will,  or  by  an  instrument  in  writing,  renounces  his  or  their  *  appointment,  or 
where  one  of  two  or  more  testamentary  trustees  dies  or  becomes  a  lunatic,  or  is  by 
a  decree  of  the  surrogate's  court  removed  or  allowed  to  resign,  a  successor  shall  not 
be  appointed,  except  where  such  appointment  is  necessary  in  order  to  comply  with 
the  express  terms  of  the  will,  or  unless  the  same  court,  or  the  supreme  court,  shall 
be  of  the  opinion  that  the  appointment  of  a  successor  would  be  for  the  benefit 
of  the  cestui  que  trust  Unless  and  until  a  successor  is  appointed  the  remaining 
trustee  or  trustees  may  proceed  and  execute  the  trust  as  fully  as  if  such  trustee 
(or  trustees)  had  not  died,  renounced,  become  a  lunatic,  been  removed  or  resigned. 
Where  a  decree  removing  a  trustee  or  discharging  him  upon  his  resignation  does 
not  designate  his  successor,  or  the  person  designated  therein  does  not  qualify,  the 
successor  must  be  appointed  and  must  qualify  in  the  manner  prescribed  by  law 
for  the  appointment  and  qualification  of  an  administrator  with  the  will  annexed. 

Am'd  L.  1884,  c  408;  L.  1903,  c.  370. 

*  So  in  Session  Laws. 

The  beneficiary  of  a  testamentary  trust, 
which  was  being  administered  by  two  trus- 
tees appointed  by  the  supreme  court,  ap- 
plied to  the  surrogate's  court  to  appoint 
an  additional  trustee  to  represent  her  in- 
terest.— Held,  that,  the  trust  being  satis- 
factorily administered  by  the  trustees,  such 
appointment  should  not  be  made,  as  it 
would  either  necessitate  separate  account- 
ings, or  the  taking  of  an  account  by  the 
supreme  court  of  a  trustee  that  it  did  not 
appoint;  and  the  fact  that  one  of  the  trus- 
tees, by  reason  of  his  connection  with  a 
law  firm,  had  profited  by  charges  made 
against  third  persons  dealing  with  the  es- 
tate, if  improper  conduct,  would  not  be 
ground  for  the  appointment  of  another  trus- 
tee, but  for  the  removal  of  the  offending 
trustee.  Re  Leavitt,  135  App.  Div.  7;  119 
N.  Y.  Supp.  760. 

To  justify  the  appointment  of  a  trustee 
under  §  2818,  providing  that,  where  one  or 
more  testamentary  trustees  dies,  a  succes- 
sor shall  not  be  appointed  unless  the  court 
is  of  the  opinion  that  the  appointment  of 
a  successor  would  be  for  the  benefit  of  the 
cestuis  que  trustent,  the  court  must  be  satis- 
fied that  the  appointment  would  be  for  his 
benefit.  Re  Dietz,  132  App.  Div.  641;  117 
N.  Y.  Supp.  461. 

The  statutory  provision  that,  on  the 
death  of  the  last  surviving  trustee,  the 
trust  shall  vest  in  the  supreme  court,  should 
be  read  in  connection  with  §  2818,  author- 
izing the  surrogate's  court  to  appoint  a  suc- 
cessor on  the  death  of  such  a  trustee,  and 
the  trust  vests  in  the  supreme  court  only 
so  far  as  may  be  consistent  with  such  pow- 
er. Re  Brady's  Estate,  58  Misc.  108;  110 
N.  Y.  Supp.  755. 

Since,  under  §  2818,  and  Real  Property 
Law,   on   the  death  of  one  of  three  testa 


mentary  trustees,  the  survivors  could 
cute  a  power  of  sale  conferred  upon  all  of 
them,  it  is  immaterial  to  the  validity  of 
their  deed  whether  one  who  joined  with 
them  as  successor  to  the  deceased  trus- 
tee was  regularly  appointed.  Lewine  v. 
Gerardo,  60  Misc.  261;  112  N.  Y.  Supp. 
192. 

Under  §  2818,  as  amended  in  1903,  au- 
thorizing a  surrogate  to  appoint  a  succes- 
sor to  the  deceased  testamentary  trustee, 
exclusive  jurisdiction  in  such  cases  does 
not  lie  with  the  supreme  court.  Re  Chase's 
Estate,  40  Misc.  616;   83  N.   Y.  Supp.    62. 

§  2818,  as  amended  by  L.  1903,  c.  370, 
providing  that  where  one  of  two  trustees 
renounces  a  successor  shall  not  be  ap- 
pointed unless  necessary  to  comply  with 
the  express  terms  of  the  will,  etc.,  but 
that  the  remaining  trustee  may  proceed 
to  execute  the  trust  as  if  the  trustee  had 
not  renounced,  did  not  validate  the  exercise 
of  a  power  prior  to  the  amendment,  dele- 
gated to  two  trustees,  by  one  of  them  after 
the  other  had  renounced.  Re  Wilkin,  90 
App.  Div.  324;  86  N.  Y.  Supp.  360. 

As  to  appointment  of  a  new  trustee  by 
the  supreme  court,  see  Real  Property  Law. 

Although  §  2818  mentions  only  a  sole 
testamentary  trustee,  it  was  the  intention 
of  the  section  to  provide  for  a  case  where 
all  the  testamentary  trustees  died  or  re- 
signed, and  there  was  no  purpose  to  confine 
it  to  the  case  of  a  sole  testamentary  trus- 
tee. Royce  v.  Adams,  123  N.  Y.  402;  33 
State  Rep.  622,  affi'g  32  State  Rep.  699. 

Where  the  testamentary  trustees  refused 
to  qualify  and  on  the  death  of  the  trustee 
thereafter  appointed  by  the  court,  one  of 
the  beneficiaries  is  appointed  by  the  court, 
there  being  other  beneficiaries,  the  order 
appointing  him  cannot  be  attacked  collater- 
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ally,  and  the  trust,  being  a  valid  one,  will 
be  executed  under  the  direction  of  the  court. 
Mulry  v.  Mulry,  89  Hun  531;  35  N.  Y. 
Supp.  618. 

An  order  appointing  a  successor  to  a  tes- 
tamentary trustee  of  personalty  upon  the 
death  of  such  trustee  was  granted  on  a  mo- 
tion made  as  in  an  action  to  which  the  trus- 
tee and  persons  in  interest  were  parties,  to 
determine  the  disposition  of  the  income  of 
the  trust. — Held,  that  all  the  facts  haying 
been  set  out  in  the  application,  and  all  the 
parties  in  interest  being  before  the  court, 
it  had  jurisdiction  and  the  order  should 
stand.  Wetmore  v.  Wetmore,  44  App.  Div. 
52;  60  N.  Y.  Supp.  437. 

Upon  an  application  for  the  appointment 
of  a  substituted  trustee  of  a  trust  created 
by  will  which  by  the  death  of  the  two  tes- 
tamentary trustees  has  devolved  upon  the 
supreme  court,  it  is  not  necessary  that  the 
heirs-at-law  or  next  of  kin  of  beneficiaries 
who  had  alienated  their  interests  should 
be  served  with  notice.  Van  Wyck  v.  Rich- 
man,  33  Misc.  404;  68  N.  Y.  Supp.  473, 
Sp.  T. 

Where  the  corpus  of  a  trust  created  in 
the  executors  and  trustees  of  a  foreign  will 
was  set  apart,  and  a  part  of  it  was  within 
the  State,  and  the  trustees  and  the  bene- 
ficiaries were  at  all  times  residents  of  the 
State  where  the  trust  was  administered,  on 
the  death,  of  the  trustees  the  supreme  court 
has  power  to  appoint  a  substituted  trustee, 
though  the  deceased  trustees  never  ac- 
counted as  executors  in  the  court  of  pro- 
bate. Farmers'  Loan  &  Trust  Co.  v.  Pen- 
dleton, 37  Misc.  256;  75  N.  Y.  Supp.  294, 
Sp.  T. 

Where  a  trustee  is  substituted  on  the 
death  of  the  original  trustee,  he  may  sue 
the  executrix  of  such  trustee  for  an  account- 
ing of  the  trust  fund,  and  to  obtain  posses- 
sion thereof,  without  making  the  personal 
representatives  or  heirs-at-law  of  another 
deceased  original  trustee  parties.     lb. 

The  supreme  court  and  surrogate's  courts 
have  concurrent  jurisdiction  over  the  ap- 
pointment of  a  successor  to  a  deceased  sole 
testamentary  trustee.  Matter  of  Valentine, 
3  Dem.  563,  Coffin,  Surr. 

Where  application  for  the  appointment 
of  a  successor  to  a  sole  testamentary  trus- 
tee is  made  to  a  surrogate's  court,  a  notice 
of  eight  days  may  properly  be  given  to  all 
the  beneficiaries  of  the  trust;  but  tRe  exec- 
utor of  a  will  of  the  deceased  trustee  is  not 
a  proper  party  to  the  proceeding.     lb. 

Where  an  ineligible  trustee  is  removed 
the  surrogate  has  authority  to  appoint  a 
successor  agreeably  to  the  limitations  of  the 
section.  Estate  of  Brick,  1  State  Rep.  316; 
9   Civ.   Proc.   397,   Rollins,   Surr. 

The  statute  requiring  the  supreme  court 
to  act,  relates  solely  to  the  ease  where  one 
who  is  a  trustee,  as  distinguished  from  an 
executor  merely,  dies  leaving  the  trust  un- 
executed. Matter  of  Post,  30  State  Rep. 
217;   9  N.  Y.  Supp.  449,  Ransom,  Surr. 

Upon  the  death  of  a  sole  executor,  en- 
gaged in  the  execution  of  a  not  fully  exe- 
cuted express  trust,  imposed  upon  him  by 


the  will  as  a  part  of  his  duties  as  executor, 
a  case  is  presented  for  the  appointment  of 
a  successor  trustee  by  the  surrogate.  Mat- 
ter of  Application  of  Hecht,  71  Hun  62; 
54  State  Rep.  194. 

A  will  directing  the  executor  to  pay  the 
interest  of  a  certain  sum  to  a  brother  for 
life,  and  on  his  death  distribute  the  prin- 
cipal among  certain  persons,  and  also  di- 
recting the  executor  to  pay  the  interest  of 
an  equal  sum  to  a  sister,  creates  an  express 
trust,  and  on  the  death  of  the  executor 
without  fully  executing  the  trust  the  surro- 
gate may  appoint  a  successor  trustee.  In 
re  Schneider's  Estate,  24  N.  Y.  Supp.  540. 

The  will  of  L.  devised  and  bequeathed 
to  his  executors  all  his  real  and  personal 
estate  upon  certain  trusts  mentioned,  and 
authorized  them  or  "whoever  shall  execute" 
the  will  to  sell  and  convey  any  of  the  real 
estate,  and  give  a  good  title  thereto.  The 
will  contained  no  express  provision  as  to 
what  was  to  be  done  with  the  proceeds  of 
sale.  Before  the  estate  was  settled  all  of 
the  executors  and  trustees  named  'in  the 
will  resigned.  Plaintiffs  were  thereafter 
appointed  trustees  by  orders  properly  made 
both  by  the  surrogate's  court  and  the  su- 
preme court.  In  an  action  to  compel  the 
performance  by  defendant  of  a  contract  to 
purchase  certain  of  the  real  estate, — Held, 
that  as  the  trust  survived  the  resignation 
of  said  trustees,  the  surrogate  had  power 
to  appoint  new  trustees,  as  had  also  the 
supreme  court;  that  as  the  power  of  sale 
was  conferred  not  only  upon  the  executors 
named,  but  upon  whoever  should  execute 
the  will,  it  was  not  a  personal  trust  or  con- 
fidence, but  could  be  executed  by  any  person 
lawfully  appointed  to  execute  the  will;  that 
while  it  was  not  expressly  provided  what 
should  be  done  with  the  proceeds  of  sale, 
it  was  to  be  implied  that  they  were  to  be 
held  and  disposed  of  for  the  purpose  of  the 
trust,  and  so,  that  plaintiffs  had  power  to 
sell  and  to  convey  a  good  title,  and  were 
entitled  to  maintain  the  action.  Royce  v. 
Adams. 

§  2818  makes  no  provision  for  the  mode 
of  appointing  a  successor  to  a  deceased  tes- 
tamentary trustee,  but  §  2481,  subd.  11, 
applies  and  the  practice  of  the  late  court 
of  chancery  should  be  followed.  Tompkins 
v.  Moseman,  5  Redf.  402,  Coffin,  Surr. 

On  petition  for  the  appointment  of  a 
successor  to  a  deceased  testamentary  trus- 
tee, it  being  discretionary  with  the  court 
to  whom  notice  should  be  given,  service  of 
the  citation  was  directed  to  be  made  on 
all  the  next  of  kin  residing  in  the  county. 
Such  new  trustee  should  give  a  bond.    lb. 

In  a  proceeding  in  the  surrogate's  court 
for  the  appointment  of  a  trustee  in  the 
place  of  one  removed,  it  is  not  necessary 
that  all  persons  interested  in  the  trust 
property  or  estate  should  be  made  parties, 
but  it  is  for  the  court  to  determine  what 
notice  shall  be  given.  Estate  of  Brick,  9 
Civ.  Proc.  397;  1  State  Rep.  316,  Rollins, 
Surr.;  Estate  of  Gilbert,  3  State  Rep.  208, 
Rollins,  Surr. 

The  executors  of  a  deceased  sole  surviv- 
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ing  trustee  have  no  such  interest  in  the 
trust  estate  as  to  justify  an  assault  by 
them  upon  the  power  of  the  surrogate's 
court  to  appoint  a  successor  to  such  trus- 
tee. Elsworth  v.  Hinton,  21  State  Rep. 
730. 

At  common  law,  when  a  trustee  of  per- 
sonal estate  died  before  the  trust  was  exe- 
cuted, it  devolved  upon  his  personal  repre- 
sentatives, who  were  bound  to  execute  the 
trust,  and  entitled  to  commissions.  De 
Peyster  v.  Ferrers,  11  Paige  13.  See  Gray 
v.  Murray,  3  Johns.  Ch.  167. 

A  trustee  in  a  testamentary  power  may 
execute  it  though  he  has  not  qualified  as 
executor,  and  the  court  will  not  appoint 
another  in  his  place  till  he  refuses  to  do 
so.     Williams  v.  Conrad,  30  Barb.  524. 

Where  there  are  several  trustees,  and  one 
resigns  and  is  discharged  from  his  office, 
the  remaining  trustees  are  vested  with  the 
entire  estate.  They  are  the  legal  owners, 
and  entitled  to  the  possession;  and  in  such 
case,  a  provision  in  the  order  of  the  court, 
that  in  case  no  new  trustee  is  appointed 
in  place  of  the  one  allowed  to  resign,  he 
shall  deliver  the  trust  property  to  a  trust 
company,  is  not  proper.  The  property 
should  be  delivered  to  the  remaining  trus- 
tees.    Matter    of   Crossman,    20   How.    350. 

Where  one  of  two  or  more  joint  trus- 
tees refuses  to  accept,  the  whole  estate 
vests  in  the  other  trustees  who  accept;  and, 
after  formally  renouncing,  a  trustee  can- 
not accept  unless  under  a  new  appointment. 
The  court  will  not  reinstate  him  where  a 
new  appointment  is  not  authorized  by  the 
statute.  Matter  of  Van  Schoonhoven,  5 
Paige  559. 

Where  all  the  trustees  nominated  by  the 
will  decline,  the  court  will  substitute  the 
administrator  with  the  will  annexed,  or 
will  appoint  a  trustee.  De  Peyster  v.  Clen- 
dining,  8  Paige  295,  affi'd  on  other  grounds, 
26  Wend.  21. 

On  the  refusal  of  testamentary  trustees 
to  qualify,  the  supreme  court  may  appoint 
some  one  to  execute  the  trust.  Ross  v.  Rob- 
erts, 2  Hun  90;  4  T.  &  C.  318,  affi'd  63  N. 
Y.  652;  Dunning  v.  Ocean  Nat.  Bk.,  6  Lans. 
296,  affi'd  61  N.  Y.  497. 

A  surviving  executor  and  trustee  has  the 
right  to  the  exclusive  possession  of  the 
trust  property.     Shook  v.  Shook,  19  Barb. 

653. 

The  jurisdiction  to  appoint  on  the  death 
of  a  surviving  trustee  is  a  quasi  jurisdic- 
tion in  rem,  a  power  over  the  trust,  and 
is  not  acquired  by  service  of  process.  Giv- 
ing notice  to  parties  interested  is  in  the 
discretion  of  the  court  The  notice  or  sum- 
mons is  not  in  the  nature  of  a  process  to 
give  jurisdiction  of  the  person.  Hence,  the 
appointment  of  the  new  trustee  is  valid, 
even  if  it  should  be  thought  irregular  to 
make  the  appointment  without  formal  no- 
tice. If  irregular,  it  may,  on  a  direct  pro- 
ceeding, be  set  aside  or  reversed,  but  it 
cannot  be  questioned  in  a  collateral  action. 
Milbank  v.  Crane,  25  How.  193,  Allen,  J. 

So,  too,  the  fitness  of  the  person  named 
is  a  question  for  the  tribunal  charged  with 


the  appointment;  and,  so  far  as  the  selec- 
tion rested  in  discretion  of  the  court,  the 
exercise  of  that  discretion  cannot  be  re- 
viewed in  another  action.  lb.  A  married 
woman  may  be  appointed  in  a  proper  case. 
lb. 

If  one  or  more  executors  charged  in  a 
will  as  trustees  with  the  management  of  an 
estate  die,  the  supreme  court  may  fill  the 
vacancy,  and  may  act  upon  a  petition.  Its 
power  is  not  limited  to  a  case  where  there 
is  no  trustee  to  execute  the  trust.  Bronson 
v.  Bronson,  48  How.  481,  Van  Brunt,  J. 

As  to  appointment,  see  Holden  v.  N.  Y. 
&  E.  Bk.,  72  N.  Y.  286. 

The  supreme  court  have  power  to  ap- 
point a  new  trustee  of  a  trust  even  of  per- 
sonal estate,  where  the  sole  beneficiary 
resides  in  this  State,  though  the  fund  was 
carried  by  the  deceased  trustee  into  another 
State,  where  he  died  leaving  it.  Curtis  v. 
Smith,  60  Barb.  9,  J.  C.  Smith,  J. 

The  court  can  give  the  substituted  trus- 
tee all  the  powers  of  the  one  removed.  Leg- 
gett  v.  Hunter,  19  N.  Y.  445,  affi'g  25  Barb. 
81. 

Instance  of  a  case  in  which  persons 
named  as  trustees  in  place  of  testamentary 
trustees  removed,  although  competent  and 
proper  to  be  trustees  in  the  execution  of 
trust  estates,  generally,  bore  such  a  rela- 
tion to  parties  interested  in  the  trust  as  to 
make  them  under  the  peculiar  circumstances 
of  the  case  improper  parties  to  hold  such 
an  office.  Russak  v.  Tobias,  12  Civ.  Proc. 
390;   9  State  Rep.  149. 

A  new  trustee  will  not  be  appointed  in 
place  of  one  deceased  where  it  clearly  ap- 
pears that  the  trust  or  power  in  trust  is 
void.  Matter  of  Will  of  Butterfield,  133  N. 
Y.  473,  affi'g  59  Hun  153. 

Where  all  the  cestuis  que  trustent  but 
one  assent  to  the  appointment  of  a  certain 
person  as  testamentary  trustee  in  place  of 
one  deceased,  and  it  appears  that  the  oppo- 
sition of  the  objector  is  factious,  there  is 
no  abuse  of  discretion  in  making  the  ap-' 
pointment  and  the  decree  will  not  be  dis- 
turbed.    Matter  of  Hyde,  47  State  Rep.  208. 

An  order  appointing  a  trustee  in  place 
of  one  deceased,  made  by  the  surrogate, 
being  discretionary,  will  not  be  reviewed  by 
the  General  Term,  except  in  certain  cases, 
to  ascertain  whether  there  has  been  an 
abuse  of  discretion  or  a  violation  of  justice. 
In  re  Russell's  Estate,  19  N.  Y.  Supp.   743. 

An  appeal  from  an  order  removing  a 
testamentary  trustee,  does  not  prevent  the 
devolution  of  the  trust  property  upon  his 
successor,  and  such  successor  is  a  proper 
person  to  be  substituted  as  a  party  for  the 
purpose  of  protecting  the  trust.  Stout  v. 
Betts,  56  State  Rep.  356;  26  N.  Y.  Supp. 
809. 

Where  a  trustee  is  removed,  and  his  suc- 
cessor appointed,  the  new  trustee  may  be 
substituted  as  defendant  in  a  pending  ac- 
tion, as  provided  by  §  756,  "in  case  of 
transfer  of  interest  or  devolution  of  liabil- 
ity," though  an  appeal  has  been  taken  from 
the  decree  of  removal.    lb. 
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Title  of  successor.— A  party  appointed 
trustee  under  a  will,  in  the  place  of  a 
trustee  by  whom  a  judgment  has  been  re- 
covered against  his  co-trustee  for  waste  of 
the  trust  funds,  becomes,  by  virtue  of  his 
appointment,  vested  with  the  legal  title  to 
such  judgment,  and  a  judgment-creditor  of 
the  defaulting  trustee.  Stokes  v.  Amerman, 
55  Hun   178. 

A  trustee  appointed  by  order  of  the 
court  takes  all  his  power  from  the  order 
of  his  appointment.  In  a  case  where  new 
trustees  are  appointed  to  take  the  place  of 
trustees  under  a  will  it  is  not  necessary 
for  the  court  to  expressly  confer  the  power 
of  sale  on  the  new  trustees.  The  general 
appointment  in  place  of  the  former  trustees 
will  carry  with  it  the  powers  vested  in  the 
former  trustees.  Lahey  v.  Kortright,  17 
State  Rep.  898,  N.  Y.  Supr.,  Freedman,  J. 

The  petition  was  for  the  appointment  of 
K.  as  trustee  "to  hold  the  share  set  apart 
by  commissioners  in  partition  for  the  bene- 
fit of  said  ....  and  to  be  held  in  trust  for 
their  benefit/'  and  thereupon  it  was  ordered 
that  he  be  appointed  "such  trustee," — Held, 
that  said  order  did  not  appoint  generally, 
but  specially,  and  for  that  reason  did  not 
by  implication  confer  the  power  of  sale.    lb. 


Bond. — The  statute  does  not  make  the 
execution  of  a  bond  essential  in  a  case 
where  the  decree  by  which  one  trustee  is 
removed  designates  another  in  his  place, 
but  the  surrogate  may,  in  his  discretion, 
require  a  bond.  Estate  of  Brick;  Estate  of 
Gilbert.  3  State  Rep.  208,  Rollins,  Surr. 

Trustees  appointed  in  place  of  testamen- 
tary trustees  removed  should  be  required 
to  give  a  bond  for  the  faithful  performance 
of  their  duties.  Russak  v.  Tobias,  12  Civ. 
Proc.  390;  9  State  Rep.  149. 

The  trustees  designated  in  testator's  will 
having  died,  leaving  the  trust  unexecuted, 
and  application  having  been  made  to  the 
surrogate's  court  for  the  appointment  of 
a  successor;  on  granting  the  application, — 
Held,  that  the  appointee  must  give  secu- 
rity for  the  faithful  discharge  of  the  duties 
of  his  trust,  in  like  manner  as  an  admin- 
istrator with  a  will  annexed.  Matter  of 
Whitehead,  3  Dem.  227;  1  How.,  N.  S.  90, 
KoJlins,  Surr. 

From  the  provision  requiring  a  testa- 
mentary trustee,  appointed  as  successor  to 
one  who  has  resigned  or  been  removed,  to 
qualify  in  the  same  manner  as  an  admin- 
istrator with  the  will  annexed,  no  inference 
is  to  be  drawn  of  an  intent  to  relieve  the 
successor  of  a  deceased  or  insane  trustee 
from  the  like  necessity.    lb. 

§  2819.    Proceedings  where  trustee  is  also  executor. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the  executor  of  the 
will,  or  an  administrator  upon  the  same  estate,  proceedings  taken  by  or  against 
him,  as  prescribed  in  this  title,  do  not  affect  him  as  executor  or  administrator,  or 
the  creditors  of,  or  persons  interested  in,  the  general  estate,  except  in  one  of  the 
following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of  his  letters,  he 
may  also,  in  the  same  petition,  set  forth  the  facts,  upon  showing  which  he  would  be 
allowed  to  resign  as  testamentary  trustee;  and  may  thereupon  pray  for  a  decree 
allowing  him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revocation  of  letters 
issued  to  an  executor  or  administrator ;  and  any  of  the  facts  set  forth  in  the  peti- 
tion are  made,  by  the  provisions  of  this  title,  sufficient  to  entitle  the  same  person 
to  present  a  petition,  praying  for  the  removal  of  a  testamentary  trustee ;  the  peti- 
tioner may  pray  for  a  decree,  removing  the  person  complained  of  in  both  capaci- 
ties, and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resignation  or  removal, 
as  the  case  requires,  of  the  testamentary  trustee,  and  for  the  judicial  settlement  of 
his  account,  may  be  taken,  as  prescribed  in  this  title,  in  connection  with,  or  sep- 
Hfttely  from,  the  like  proceedings  upon  the  petition  for  the  revocation  of  the  let- 
ter, as  the  surrogate  directs. 

Sec  §  2688. 


Where  executors  are  also  trustees  un- 
der the  will,  the  court  possesses  power,  on 
petition,  to  remove  from  the  trust  one  who 
has  qualified,  though  his  duties  as  executor 
have  not  been  closed  and  his  accounts  set- 
tled, if  the    duties    of   the   two    functions 


are  separate  and  distinct,  for  the  trustee 
may  be  removed  from  his  office  as  such,  and 
still  continue  to  discharge  the  duties  of 
executor,  and  close  and  settle  his  accounts 
as  executor.  Quackenboss  v.  South  wick,  41 
N.  Y.  117. 


§  2820.    Application  of  this  title. 

The  provisions  of  this  title  apply  to  a  trust  created  by  the  will  of  a  resident  of 
the  State,  or  relating  to  real  property,  situated  within  the  State,  without  regard 
to  the  residence  of  the  trustee,  or  the  time  of  the  execution  of  the  will. 
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Where  a  testator,  by  will  devised  cer- 
tain real  estate  to  his  executors  in  trust 
for  the  payment  of  his  debts,  and  in  case 
that  should  prove  insufficient,  charged  the 
residue  of  his  debts  upon  other  real  estate, 
— Held,  that  an  application  on  the  part  of 
the  executors  and  trustees,  to  settle  their 
accounts  as  such,  to  ascertain  the  amount 
of  the  debts  and  what  portion  thereof  re- 
mained unpaid  after  the  application  of  the 
proceeds  of  the  real  estate  devised  in  trust, 
and    to   determine   the    amount   chargeable 


upon  each  of  the  other  parcels,  was  regular 
and  proper.  Youngs  v.  Youngs,  53  N.  Y. 
613. 

On  such  reference,  the  trustees  were  cred- 
ited with  a  balance  paid  by  them,  which 
was  due  upon  a  contract  made  by  the  tes- 
tator in  his  lifetime  for  the  erection  of  a 
building  upon  part  of  the  land  devised, 
which  was  completed  shortly  after  his 
death. — Held,  proper;  that  the  same  was 
chargeable  with  the  other  debts  upon  the 
real  estate.     lb. 


TITLE  VIL 

Provisions  relating  to  a  guardian. 

Article  1.  Appointment,  removal,  and  resignation  of  a  general  guardian. 

2.  Supervision  and  control  of  a  general  guardian.     Settlement  of  his  accounts. 

3.  Guardians  appointed  by  will  or  deed. 


ARTICLE  FIRST. 


APPOINTMENT,  REMOVAL,  AND  RESIGNATION  OF  A  GENERAL  GUARDIAN. 


2821.  Power  of  court  to  appoint  guard- 

ians. 

2822.  Petition  for  appointment,  by  infant 

over  fourteen. 

2823.  Contents  of  petition;  citation. 

2824.  Id. ;   where  petitioner  is  a  married 

woman. 

2825.  Appointment    of    guardian. 

2826.  Guardian   to  be  nominated   by    in- 

fant. 

2827.  Appointment  of  temporary  guardian 

for  infant  under  fourteen. 

2828.  Term  of  office  of  temporary  guard- 

ian. 

2829.  Inquiry  as  to  value  of  property. 

2830.  Qualification  of  guardian  of  prop- 

erty. 


§  2831.  Id.;   of  guardian  of  person. 

2832.  When    letters   may  be   revoked    for 

misconduct,   etc. 

2833.  Citation;   hearing;   decree. 

2834.  Suspension     of     guardian;      effect 

thereof. 

2835.  Application  by  guardian   for   revo- 

cation of   letters. 

2836.  Proceedings  thereupon. 

2837.  Ward  of  new  guardian  may  require 

accounting. 

2838.  Application  for  ancillary  letters  to 

foreign  guardian. 

2839.  Proceedings  thereupon. 

2840.  Effect  of  such  letters. 

2841.  Application  of  the   last   section    to 

former  guardians. 


§  2821.    Power  of  court  to  appoint  guardians. 

The  surrogate's  court  has  the  like  power  and  authority  to  appoint  a  general 
guardian,  of  the  person  or  of  the  property,  or  both,  of  an  infant,  which  the  chan- 
cellor, had,  on  the  thirty-first  day  of  December,  eighteen  hundred  and  forty-six. 
It  has  also  power  and  authority  to  appoint  a  general  guardian,  of  the  person  or 
of  the  property,  or  both,  of  an  infant  whose  father  or  mother  is  living,  and  to 
appoint  a  general  guardian,  of  the  property  only,  of  an  infant  married  woman. 
Such  power  and  authority  must  be  exercised  in  like  manner  as  they  were  exercised 
by  the  court  of  chancery,  subject  to  the  provisions  of  this  act  The  same  person 
may  be  appointed  guardian  of  an  infant  in  both  capacities;  or  the  guardianship 
of  the  person  and  of  the  property  may  be  committed  to  different  persons. 

2  R.  S.  151,  §  6.     See  L.  1870,  c  341 ;  L.  1871,  c.  708. 


The  power  of  the  surrogate  to  nominate 
and  appoint  guardians  for  infants  flows 
from  §8  2472,  2821,  2827,  and  is  not  affected 
either  by  the  decree  of  a  German  court  in 
a  divorce  proceeding  between  the  child's 
parents  or  by  an  agreement  or  convention 
between  the  parents  without  the  approval 
of  the  surrogate.  The  best  interest  of  the 
child  is  the  first  consideration  in  the  sur- 
rogate's selection  of  a  guardian  for  an  in- 


fant    Re   Wagner,   75   Misc.   419;    135    N. 
Y.  Supp.  678. 

Upon  the  petition  of  an  infant  over  four- 
teen years  of  age  for  the  appointment  of  a 
guardian  of  his  property,  the  surrogate  is 
not  bound  to  appoint  the  person  nominated, 
but,  where  proper  reasons  exist  therefor, 
mav  appoint  another.  Matter  of  Wyckoff 
67  Misc.  1;  124  N.  Y.  Supp.  625. 

Where  it  appears  that  the  stepfather   of 


12821 

c  18,  t.  7,  a.  1 


sura,  cr. :  gen'l  guabd'n  ;  power  to  app't. 


4481 


children  of  a  deceased  Catholic  father  is  a 
zealous  Protestant,  letters  of  guardianship 
issued  to  him  will  be  revoked  in  order  that 
they  may  be  brought  up  in  their  father's 
faith.    Matter  of  McCbnnon,  60  Misc.  22. 

Where  the  father  is  not  shown  to  be  an 
unfit  person,  the  surrogate  will  not  appoint 
another  person  guardian  even  upon  the  ap- 
plication of  an  infant  over  fourteen  years 
of  age,  but  will  appoint  the  father.  Matter 
of  Tully  Infants,  54  Misc.  184;  105  N.  Y. 
858. 

Mere  want  of  financial  ability  is  not  suf- 
ficient to  overcome  the  right  of  the  father 
to  guardianship  in  favor  of  relatives  of 
greater  financial  means.     lb. 

Letters  of  guardianship  granted  to  a 
married  aunt  of  an  infant  only  ten  months 
old,  the  residence  of  whose  husband  within 
the  jurisdiction  was  not  permanent,  the  hus- 
band being  a  clergyman  of  a  different  reli- 
S'on  from  that  of  the  infant's  family, — 
jvoked  in  favor  of  the  grandparents  of 
the  child  with  whom  it  was  living.  Matter 
of  Crickard,  52  Misc.  63 ;  102  N.  Y.  Supp. 
440. 

The  father  leaving  his  property  by  will 
to  his  minor  children,  their  mother  surviv- 
ing, cannot  appoint  other  guardians  of  their 
person  and  property  to  her  exclusion,  and 
no  express  trust  being  created,  the  mother 
has  the  right  of  general  guardianship  of 
the  property  as  well  as  of  the  persons  of 
the  children  by  virtue  of  §  51  of  the  Do- 
mestic Relations  Law.  Matter  of  Kellogg, 
110  App.  Div.  472;  96  N.  Y.  Supp.  966. 

Appointment  of  a  stranger  as  guardian 
will  not  be  made  when  a  relative  of  the 
infant  is  competent  and  desires  to  be  ap- 
pointed, though  a  trust  company  may  prop- 
erly be  appointed  guardian  of  the  estate 
and  a  relative  guardian  of  the  person  where 
two  relatives  desire  to  be  guardian  of  the 
estate.  Matter  of  Buckler,  96  App.  Div. 
397;  89  N.  Y.  Supp.  206. 

Since  the  enactment  of  8  51  of  the  Do- 
mestic Relations  Law,  which  makes  a  mar- 
ried woman  the  joint  guardian  of  her 
children  with  her  husband,  the  discretion 
of  the  surrogate,  on  an  application  for 
guardianship  of  the  person  of  an  infant 
child,  to  give  or  not  to  the  mother  due 
notice  of  such  application  became  a  duty 
and  a  necessary  condition  for  acquiring  ju- 
risdiction. Matter  of  Drowne,  56  Misc. 
417;   107  N.  Y.  Supp.  1029. 

Where  letters  of  guardianship  have  been 
granted  to  the  father  without  notice  to  the 
mother,  they  should  be  vacated  upon  that 
ground  alone,     lb. 

Where  the  guardian  of  the  person  of  an 
infant  had  procured  the  services  of  an 
attorney  in  effecting  a  settlement  of  mat- 
ters in  which  the  infant  was  interested  and 
obtained  an  ex  parte  order  under  which 
payment  was  made  to  the  attorney  for  his 
xervices. — Held,  that  while  the  guardian  of 
the  property  of  the  infant  had  been  the 
proper  party  to  conduct  the  negotiations, 
restitution  should  not  be  ordered  on  his 
motion,  the  guardian  of  the  person  having 
acted  in  good  faith  and  to  the  advantage 


of  the  infant.  Matter  of  White,  82  App. 
Div.  553;  81  N.  Y.  Supp.  853. 

Letters  of  guardianship  of  the  persons 
and  property  of  infant  daughters  should  be 
issued  to  the  widow,  in  the  absence  of  suf- 
ficient reasons  shown  for  withholding  them. 
Matter  of  Burdick,  41  Misc.  346;  84  N. 
Y.  Supp.  932. 

The  choice  of  the  child,  if  of  sufficient 
capacity,  is  of  important  consideration  in 
appointing   its   guardian.    lb. 

Order  appointing  a  guardian  without  no- 
tice to  the  father  of  the  ward — Revoked. 
Matter  of  Jacquet,  40  Misc.  576;  82  N.  Y. 
Supp.   986. 

Where  the  father  has  been  convicted  of 
larceny  and  of  intoxication  and  the  mother 
was  an  incompetent  person, — Held,  that  the 
grandmother  of  the  ward  should  be  tempo- 
rarily   appointed.     lb. 

The  religious  affiliations  of  the  parent, 
and  particularly  of  the  father,  are  to  be 
considered.    lb. 

The  widow,  if  without  income  of  her 
own  to  educate  and  maintain  her  child, 
may,  as  guardian  in  socage,  use  as  much 
of  his  property  as  is  necessary  for  that 
purpose,  but  before  doing  so  should  apply 
to  the  court  for  permission,  though  failure 
to  do  so  will  not  preclude  her  from  inter- 
posing a  counterclaim  for  the  amount  so 
expended  from  the  rents  and  profits  in  an 
action  brought  by  the  child,  on  becoming 
of  age,  to  partition  the  property.  Williams 
v.  Clarke,  82  App.  Div.  199;  81  N.  Y.  Supp. 
381. 

Where  an  owner  of  real  property  died 
intestate,  leaving  a  widow  and  three  chil- 
dren, one  of  whom  was  an  infant  who 
lived  with  the  widow  upon  said  property  for 
some  time  after  the  widow's  right  of  quar- 
antine expired,  and  for  whom  no  general 
guardian  had  been  appointed,  the  widow 
was  guardian  in  socage  of  said  infant,  and 
her  possession  was  that  of  a  co-tenant  of 
the  two  other  children,  and  in  the  absence 
of  an  agreement  wjth  them,  she  was  not 
liable  to  account  to  them  for  the  rents  and 
profits  during  her  occupancy.  Foster  v. 
Foster,  71  Misc.  263;  129  N.  Y.  Supp. 
1108. 

A  mother  who  is  general  guardian  of  an 
infant  child,  which  is  the  beneficiary  of  a 
paid  up  policy  of  insurance  upon  the 
mother's  life,  has  authority  under  the  sanc- 
tion of  the  surrogate  to  pledge  such  policy 
for  a  loan  necessary  for  the  education  of 
the  infant  to  a  profession  and  to  agree  to 
waive  notice  and  demand  of  payment  of 
such  loan.  Clare  v.  Mutual  Life  Ins.  Co., 
201  N.  Y.  492;  94  N.  E.  1075. 

It  seems  that  the  surrogate  has  implied 
power  to  authorize  the  guardian  to  enter 
into  such  an  agreement  but  that  such  order 
is  not  necessary  as  the  guardian  has  suf- 
ficient control  over  the  personal  estate  of 
the  ward  to  make  such  disposition  of  the 
policy  within  her  discretion  guided  by  an 
honest  judgment  of  what  the  best  interests 
of  the  infant  reauire.     lb. 

An  action  will  lie  in  behalf  of  infant 
wards  to  establish  a  lien  upon  real  prop- 
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erty  purchased  by  their  guardian  with  their 
moneys  and  taken  in  the  names  of  himself 
and  wife,  such  lien  being  subject  to  a  pur- 
chase-money mortgage  but  superior  to  the 
righto  of  the  wife.  Rebesher  v.  Rebesher, 
126  N.  Y.  Supp.  572. 

One  who  takes  from  a  special  guardian  in 
payment  of  a  personal  debt  not  connected 
with  the  infant's  estate  a  check  signed  as 
special  guardian  is  liable  for  money  had  and 
received  to  the  assignee  of  the  infant  wards, 
and  it  is  immaterial  that  the  guard- 
ian had  given  a  bond  or  whether  the  money 
in  the  hands  of  the  defendant  was  impressed 
with  a  trust.  Empire  State  Surety  Co.  v. 
Nelson,  141  App.  Div.  850;  126  N.  Y.  Supp. 
453. 

Since  the  surrogate's  court  is  not  a 
court  of  general  jurisdiction,  §§  2821-2860, 
giving  it  the  same  power  over  the  person 
and  property  of  infants  which  the  chancel- 
lor formerly  had,  and  authorizing  it  to 
direct  a  guardian  to  apply  the  ward's  prop- 
erty for  his  support  and  education,  and  § 
2472,  giving  it  control  over  the  conduct  of 
guardians,  such  jurisdiction  to  be  exercised 
in  the  manner  prescribed  by  statute,  do  not 
empower  the  surrogate  to  authorize  a 
guardian  to  invest  the  ward's  funds  in  real 
property  to  be  used  by  the  ward  as  a  resi- 
dence, even  with  the  consent  of  the  ward. 
Matter  of  Bolton,  159  N.  Y.  129;  53  N.  E. 
756. 

Real  property,  purchased  by  a  guardian 
with  the  funds  ol  the  ward,  pursuant  to 
an  unauthorized  order  of  the  surrogate, 
will  be  treated,  with  reference  to  the  stat- 
ute of  descents,  as  personal  property  of  the 
ward.     lb. 

A  decree  of  the  surrogate,  appointing 
a  joint  guardian  to  have  the  custody  and 
control  of  an  infant,  alternate  six  months, 
— Held,  improvidently  granted.  Matter  of 
Annan,  74  Hun  19;  26  N.  Y.  Supp.  258. 

Upon  the  death  of  the  father  of  an  in- 
fant, the  mother,  appointed  guardian  of  its 
person,  removed  to  another  State  with  the 
child,  and  there  remained,  and  upon  her 
death  the  step-father  was  then  appointed 
her  guardian. — Held,  that  the  domicile  of 
the  infant  was  deemed  to  be  in  the  foreign 
State,  and  a  guardian  would  not  be  ap- 
pointed by  the  surrogate  in  New  York. 
Matter  of  Wildberger,  25  Misc.  582;  55  N. 
Y.   Supp.    1135,   Surr.   Ct. 

The  surrogate's  court  has  authority  to 
appoint  a  guardian  of  an  infant  whose 
parents  are  living,  but  such  authority 
should  never  be  exercised  except  in  cases 
where  parents  appear  to  be  unfit  for  the 
control  of  their  infant  children,  or  have  in- 
terests adverse  to  them.  Matters  of  Barre, 
5  Redf.  64,  Calvin,  Surr. 

§  2823  implies  that,  unless  such  expe- 
diency be  proven,  no  such  other  person 
should  receive  letters.  Ledwith  v.  Ledwith, 
1  Dem.  154;  2  McCarty  331,  Rollins,  Surr. 

A  corporation  may  receive  letters  of  gen- 
eral guardianship  of  an  infant's  property. 

lb. 

On  removal  of  a  guardian,  the  surrogate 
whose  order  of  removal  created  the  vacancy 


may  appoint  a  new  guardian  without  re- 
gard to  the  residence  of  the  infant.  People 
ex  rel.  v.  Wamsley,  15  Abb.  323,  Welles,  J. 

Effect  of  surrogate's  appointment  of 
guardian. — A  surrogate's  appointment  will 
not  defeat  a  father's  disposition  of  the  cus- 
tody and  tuition  of  his  minor  children  by 
will.  People  ex  rel.  v.  Kearney,  31  Barb. 
430;    19  How.   493. 

Although  a  father  by  instrument  in  writ- 
ing had  surrendered  his  infant  children  to 
the  custody  of  a  charitable  institution,  the 
appointment  of  a  guardian  for  them  by 
the  surrogate  was  allowed.  Kearney  v. 
Brooklyn  Ind.  School,  1  Redf.  292,  Brain- 
ard,  Surr. 

The  father's  appointment  was  not  super- 
seded by  the  surrogate's;  the  latter  is  sub- 
ject to  the  father's.  People  ex  rel.  v. 
Kearney. 

The  surrogate  has  power  to  appoint  a 
guardian  of  the  estate  of  a  married  female 
infant;  the  husband  does  not  acquire  con- 
trol of  her  property  by  marriage.  Ex  parte 
Herbeck,  16  Abb.  N.  S.  214,  Coffin,  Surr. 
See  §  2824. 

The  powers  of  a  guardian  appointed  by 
the  surrogate  are  not  restricted  by  locality. 
He  is  recognized  as  the  lawful  guardian 
throughout  the  State.  He  cannot,  in  a 
strict  sense,  exercise  authority  out  of  this 
State,  but  he  is  no  more  a  local  officer  than 
an  executor  or  administrator.  Ex  parte 
Dawson,  3  Bradf.  130,  Bradford,  Surr. 

As  to  powers  and  duties  of  guardians, 
see    §    2850. 

A  surrogate's  court,  having  authority 
with  respect  to  the  appointment  of  a  general 
guardian  as  extensive  as  that  which  might 
formerly  have  been  exercised  by  the  chan- 
cellor, may,  as  a  condition  of  awarding  the 
custody  of  an  infant  to  an  applicant  for 
letters,  require  the  latter  to  permit  access 
to  his  ward  by  such  persons  as  the  court 
may  designate.  Deri  ck  son  v.  Derickson,  4 
Dem.  295;  3  How.,  N.  S.  21,  Rollins,  Surr. 

On  the  appointment  of  the  guardian  of 
two  female  infants  aged  four  and  five,  the 
court  required  that  their  aunt,  who  was 
their  guardian,  should  comply  with  the 
wishes  of  their  deceased  parents,  and  al- 
low them  to  reside  at  the  paternal  home, 
under  the  care  of  one  who  had  always  been 
their  nurse.  Smith  v.  Smith,  2  Dem.  43, 
Teller,  Surr. 

Guardian  in  socage  and  by  nature- 
It  seems,  that  the  powers  and  duties  of 
a  guardian  in  socage  at  common  law  and 
under  the  Revised  Statutes  are  limited  to 
the  real  estate  of  his  ward  and  the  person- 
alty connected  therewith,  such  as  animals, 
implements,  etc.;  he  may  not  reduce  to  pos- 
session, release,  discharge,  or  otherwise  dis- 
pose of  the  choses  in  action  of  his  ward. 
Foley  v.  Mut.  L.  Ins.  Co.,  138  N.  Y.  333; 
52  State  Rep.  860,  affi'g  64  Hun  63;  45 
State  Rep.  918;   18  N.  Y.  Supp.  615. 

Under  1  R.  S.  719,  §  6,  a  guardian  in 
socage  of  an  infant  has  no  power  to  sur- 
render a  policy  of  insurance  belonging  to 
his  ward.     lb. 

Defendant    issued    to    F.    an   endowment 
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policy,  which  he  assigned  to  his  wife,  and 
his  children  who  were  infants;  the  wife,  who 
was  the  owner  of  certain  real  estate,  died, 
leaving  a  will  by  which  she  gave  all  her 
property  to  her  children,  and  appointed  her 
husband  executor  and  their  guardian  dur- 
ing minority.  F.,  assuming  to  act  as  execu- 
tor and  guardian,  in  consideration  of  a  sum 
paid  to  him,  surrendered  the  policy  to  de- 
fendant, and  it  was  thereupon  cancelled; 
at  this  time  the  children  were  all  minors. 
In  an  action  brought  by  children  of  F.  to 
set  aside  the  surrender  and  reinstate  the 
policy, — Held,  that  the  wife  had  no  power 
to  constitute  F.  testamentary  guardian  by 
her  will;  that  he  had  no  power  to  make 
the  surrender  as  guardian  in  socage,  and 
the  policy  having  by  its  terms  matured, 
that  plaintiffs  were  entitled  to  a  judgment 
for  their  proportion  of  the  sum  insured, 
less  their  proportion  of  the  premiums  un- 
paid,   lb. 

Guardianship  in  socage  arises  only  where 
real  property  vests  in  an  infant.  Whitlock 
v.  Whitlock,  1  Dem.  160,  Rollins,  Surr. 

When  an  infant  has  real  property  the 
father,  if  none,  the  mother,  or  if  none,  the 
nearest  relative  of  full  age  and  capacity, 
males  being  preferred,  is  guardian,  with 
powers  and  duties  of  guardian  in  socage, 
out  the  appointment  of  a  guardian  super- 
sedes his  authority.  Otis  v.  Thompson,  Hill 
&  D.  Supp.  131.     See  1  R.  S.  718,  §§  6-7. 

Although  guardianship  in  socage  ceases 
when  the  infant  arrives  at  the  age  of  four- 
teen, it  will  continue  if  there  is  no  appoint- 
ment to  succeed  it.  Byrne  v.  Van  Hoesen,  5 
Johns.   66. 

When  there  is  no  guardian  in  socage, 
the  father  is  guardian  by  nature  until  the 
child  arrives  at  age,  but  by  common  law 
this  is  guardianship  of  the  person  only,  and 
does  not  extend  to  the  control  of  property. 
Combs  v.  Jackson,  2  Wend.  153,  affi'g  7 
Cow.  36;  Fonda  v.  Van  Home,  15  WTend. 
631.    See  Hyde  v.  Stone,  7  Wend.  354. 

A  guardian  in  socage  has  no  right  to 
surrender  a  lease  in  fee  belonging  to  her 
wards;  neither  can  she  lease  their  freehold 
estate  for  a  longer  period  than  during  the 
probable  continuance  of  such  guardianship. 
Putnam  v.  Ritchie,  6  Paige  300.  See  Field 
v.  Schieffelin.  7  Johns.  Ch.  150. 

When  the  infant  has  land,  the  father 
is  guardian  with  power  of  a  guardian  in 
socage,  and  may  have  ejectment.  Holmes  v. 
Seeley,  17  Wend.  75.  See  Fonda  v.  Van 
Horne,  15  Id.  631. 

When  one  dies  seized  of  real  estate,  leav- 
ing a  widow  and  infant  heirs,  the  widow 
may  take  the  rents  and  profits  of  the  land 
for  the  benefit  of  the  heirs.  Sylvester  v. 
Ralston,  31  Barb.  286. 

A  guardian  in  socage  may  lease  his 
ward's  land  for  any  number  of  years  with- 
in the  ward's  minority,  subject  to  the  lease 
being  defeated  by  the  appointment  of  an- 
other guardian  pursuant  to  statute.  Emer- 
son v.  Spicer,  46  N.  Y.  594,  affi'g  55  Barb. 
428;  38  How.  114. 
A  guardian  in  socage  has  power  to  make 


a  lease  of  the  lands  of  his  ward  in  his 
own  name,  and  bind  the  ward  thereby;  and 
a  general  guardian  has  the  same  power. 
Thacker  v.  Henderson,  63  Barb.  271. 

Although  the  guardian  cannot  bind  his 
ward  or  the  estate  by  a  contract  of  Bale, 
yet,  if  the  lease  does  not  cover  the  whole 
period  of  the  ward's  minority,  there  is  a 
reversionary  interest  in  the  guardian,  which 
he  may  assign,  and  which  will  pass  by  con- 
tract of  sale  executed  by  him  and  approved 
by  the  court.    lb. 

A  guardian  can  do  no  act  to  the  injury 
of  his  ward.  An  attornment  by  the  hus- 
band of  a  guardian  in  socage,  is  void,  as 
against  her  children.  Jackson  v.  Sears,  10 
Johns.  435. 

A  guardian  in  socage  can  bring  trespass 
in  his  own  name.  Holmes  v.  Seeley;  Byrne 
v.  Van  Hoesen. 

A  father  is  not  entitled  to  demand  the 
money  of  his  infant  children,  unless  he  is 
appointed  their  guardian.  Williams  v. 
Storrs,  6  Johns.  Ch.  353.  See  Genet  v. 
Tallmadge,  1  Id.  3. 

A  father,  as  the  natural  guardian  of  his 
infant  child,  may  exercise  control  only  over 
the  person  of  the  latter,  and  has  no  right, 
as  such  guardian,  to  receive  a  legacy  pay- 
able to  him.  Houghton  v.  Watson,  1  Dem. 
299,  Coffin,  Surr. 

It  was  held,  under  1  R.  S.  718,  §  5,  that 
the  widowed  mother  of  an  infant,  as  general 
guardian,  has  the  right  to  the  possession  of 
the  infant's  real  estate  with  a  correspond- 
ing duty  to  sue  for  it  if  it  is  withheld.  She 
may  therefore  employ  counsel  to  sue,  and 
may  agree  to  pay  him  with  a  portion  of  the 
recovery.  Matter  of  Application  of  Hynes, 
105  N.  Y.  560;  8  State  Rep.  190. 

Statutory  provisions.  —  See  Domestic 
Relations  Law. 

A  father  has  no  power,  while  the  mother 
is  living,  to  appoint  by  will  a  guardian 
of  his  infant  children;  and  the  mother,  by 
her  subsequent  assent,  cannot  validate  an 
attempted  appointment  by  him.  In  re 
Schmidt>  28  N.  Y.  Supp.  350;  77  Hun  291; 
In  re  Zwickert,  26  N.  Y.  Supp.  773,  Ran- 
som, Surr.;  In  re  Howard,  25  N.  Y.  Supp. 
832;  5  Misc.  293,  Coffin,  Surr. 

Adoption. — L.  1873,  c  830,  as  amended 
by  L.  1887,  c.  703  (see  now  Domestic  Rela- 
tions Law),  provides  that  in  case  of  adop- 
tion, the  parties  shall  sustain  to  each 
other  the  legal  relation  of  parent  and  child, 
"including  the  right  of  inheritance,"  and 
that  "the  heirs  and  next  of  kin  of  the  child 
so  adopted  shall  be  the  same  as  if  the 
child  was  a  legitimate  child  of  the  person 
so  adopting," — Held,  that  the  word  "inher- 
itance" applies  to  personalty  as  well  as  to 
realty.  Simmons  v.  Burrell,  28  N.  Y.  Supp. 
625;   8  Misc.  838,  Ward,  J. 

Interloper. — Any  person  who  takes  pos- 
session of  an  infant's  property  takes  it  in 
trust  for  the  infant,  and  will  be  held  to 
the  same  degree  of  responsibility  as  if  he 
had  been  formally  appointed  to  the  office  of 
guardian.  Cromwell  v.  Kirk,  1  Dem.  599, 
Coffin,    Surr. 
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§  2822.     [Am'd,  1909.]    Petition  for  appointment,  by  infant  oyer  fourteen. 

In  either  of  the  following  cases,  an  infant  of  the  age  of  fourteen  years  or 
upwards,  may  present,  to  the  surrogate's  court  of  the  county  in  which  he  resides; 
or,  if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of  the  county 
in  which  any  of  his  property,  real  or  personal,  is  situated;  a  written  petition, 
duly  verified,  setting  forth  the  facts  upon  which  the  jurisdiction  of  the  court 
depends,  and  praying  for  a  decree  appointing  a  general  guardian,  either  of  his 
person,  or  of  his  property,  or  both,  as  the  case  requires;  and,  if  necessary,  that 
the  persons,  entitled  by  law  to  be  cited  upon  such  an  application,  may  be  cited 
to  show  cause,  why  such  a  decree  should  not  be  made: 

1.  Where  such  a  general  guardian  has  not  been  duly  appointed,  either  by  a 
court  of  competent  jurisdiction  of  the  State,  or  by  the  will  or  deed  of  his  father 
or  mother,  admitted  to  probate  or  authenticated,  and  recorded,  as  prescribed  in 
section  twenty-eight  hundred  and  fifty-one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become  incompetent  or 
disqualified;  or  refuses  to  act;  or  has  been  removed;  or  where  his  term  of  office 
has  expired.  Where  the  petitioner  is  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  only,  it  must  affirmatively  show  that  the 
property  is  not  subject  to  the  control  or  disposition  of  her  husband,  by  the  law 
of  the  petitioner's  residence.  Where  an  infant  in  one  of  the  cases  mentioned 
in  this  section  has  refused,  or  for  ten  days  has  failed,  to  present  the  petition, 
the  surrogate,  upon  notice  to  be  given  in  such  manner  as  he  shall  direct,  to  the 
infant  and  the  persons  who  would  be  entitled  by  law  to  be  cited  upon  the  appli- 
cation of  the  infant,  shall  proceed  to  the  appointment  of  a  general  guardian  of 
the  property  of  the  infant  in  the  same  manner  as  if  the  infant  had  duly  pre- 
sented the  petition. 

2  R.  S.  150,  §  4.  Am'd  L.  1909,  c  231.  The  amendment  of  1909  added  the  last  sen- 
tence.    See  rules  52,  53. 


Testator  appointed  by  his  will  two  per- 
sons as  guardians  of  the  persons  of  his 
infant  children,  and  three  others  to  be  joint 
guardians  of  their  estates,  and  provided 
that  the  funds  belonging  to  each  of  the 
children  should  be  paid  out  by  the  ap- 
pointees jointly  as  such  guardians. — Held, 
under  §§  2822,  2827,  that  the  power  to 
nominate  different  individuals  in  the  two 
capacities  for  the  control  of  the  estate  and 
the  person  was  vested  only  in  the  surro- 
gate's court,  and  that,  while  the  mother's 
rights  of  guardianship,  so  far  as  the  man- 
agement of  the  infants'  property  was  con- 
cerned, could  have  been  taken  away  and 
placed  by  testator  in  trustees,  on  his  failure 
so  to  do  the  court  could  not  construe  the 
will  to  create  a  trust ;  the  language  express- 
ly excluding  any  such  intent.  Re  Burdick's 
Estate,  47  Misc.  28;  95  N.  Y.  Supp.  206. 

§  2822  justifies  the  surrogate's  court  of 
a   county   wherein   property   of  a   non-resi- 

§  2823.    Contents  of  petition.    Citation. 

A  petition,  presented  as  prescribed  in  the  last  section,  must  also  state  whether 
or  not  the  father  and  mother  of  the  petitioner  are  known  to  be  living.  If  either 
of  them  is  known  to  be  living,  and  the  petition  does  not  pray  that  the  father,  or, 
if  he  is  dead,  that  the  mother,  may  be  appointed  the  general  guardian,  it  must 
set  forth  the  circumstances  which  render  the  appointment  of  another  person 
expedient;  and  must  pray  that  the  father,  or,  if  he  is  dead,  that  the  mother  of 
the  petitioner  may  be  cited  to  show  cause,  why  the  decree  should  not  be  made. 
A  citation,  issued  to  the  father  of  the  petitioner,  must  be  served  at  least  ten 
days  before  it  is  returnable.     Where  the  case  is  within  subdivision  second  of  the 


dent  infant  of  the  requisite  age  is  situated, 
in  entertaining  an  application  in  his  be- 
half for  the  appointment  of  a  general 
guardian  independently  of  the  law  of  any 
other  State  or  proceedings  thereunder;  al- 
though a  regard  to  interstate  comity  would 
suggest  that,  where  a  foreign  guardianship 
of  the  person  has  been  created  and  remains 
in  force,  the  appointment  should  be  confined 
to  the  property  of  the  applicant.  Johnson 
v.  Borden,  4  Dem.  36,  Coffin,  Surr. 

Where  the  surrogate  of  New  York  ap- 
pointed a  guardian  residing  in  his  county, 
and  thereafter  the  residence  of  the  minor 
was  changed  to  Kings  county,  on  applica- 
tion for  appointment  of  a  new  guardian, 
the  minor  having  attained  the  age  of  four- 
teen,— Held,  that  the  surrogate  of  the  coun- 
ty of  Kings  had  jurisdiction  to  make  the 
appointment.  Ex  parte  Bartlett,  4  Bradf. 
221,   Bradford,   Surr. 
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last  section,  the  petition  must  pray  that  the  person  formerly  appointed  general 
guardian  may  be  cited,  unless  it  is  shown  that  he  is  dead.  The  surrogate  must 
inquire,  and  ascertain  as  far  as  practicable,  what  relatives  of  the  infant  reside 
in  his  county;  and  he  may,  in  his  discretion,  cite  any  relative  or  class  of  relatives 
of  the  infant,  residing  in  that  county  or  elsewhere,  to  show  cause  why  the  prayer 
of  the  petition  should  not  be  granted. 
See  L.  1870,  c.  341. 


enable  him  to  appoint  a  proper  person.  If 
he  thinks  proper,  he  may  appoint  a  guard- 
ian ad  litem,  to  procure  requisite  proofs. 
Kellinger  v.  Roe,  7  Paige  362;  Cozine  v. 
Horn,  1  Bradf.  143,  Bradford,  Surr.;  Ex 
parte  Dawson,  3  Bradf.  130,  Bradford,  Surr. 
If  he  shall  determine  that  notice  to  rel- 
atives need  not  be  given,  he  may  assign  the 
day  on  which  the  petition  is  to  be  presented 
for  the  hearing,  and  where  there  iB  noth- 
ing to  show  that  this  course  was  not  taken, 
it  will  be  presumed.  People  ex  rel.  v.  Wil- 
cox, 22  Barb.  178,  affi'd  on  other  grounds, 
14  N.  Y.  575. 


A  petition  should  mention  the  amount 
of  property  to  which  the  infant  is  entitled 
within  this  State,  so  as  to  enable  the  court 
to  fix  the  penalty  of  the  official  bond.  John- 
son v.  Borden. 

The  petition  for  the  appointment  of  a 
ffiiardian  should  show  which  of  the  relatives 
reside  in  the  county.  The  surrogate  has  the 
power  to  revoke  the  appointment  of  a 
guardian,  based  on  a  petition  which  omits 
these  particulars.  Matter  of  Feely,  4  Redf. 
306,  Livingston,  Surr. 

The  surrogate  does  not  summon  the  rel- 
atives of  the  infant  to  attend  as  parties, 
but  to  give  him  necessary   information  to 

§  2824.    Citation!  where  petitioner  is  married  woman. 

The  last  section  applies,  where  the  petitioner  is  a  married  woman;  except  that 
her  husband  must  also  be  cited,  and  that  the  surrogate  may,  in  his  discretion, 
make  a  decree,  appointing  a  guardian  of  her  property,  without  citing  her  father 
or  her  mother. 

§  2825.    Surrogate's  inquiry.    Appointment  of  guardian. 

Upon  the  return  of  the  citation,  the  surrogate  must  make  such  a  decree  in  the 
premises,  as  justice  requires.  He  may,  in  his  discretion,  hear  allegations  and 
proofs  from  a  person  not  a  party.  Where  a  citation  is  not  issued,  the  surrogate 
must,  upon  the  presentation  of  the  petition,  inquire  into  the  circumstances.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amount  of  security  to 
be  required  of  the  guardian,  he  may  issue  a  subpoena,  requiring  any  person  to 
attend  before  him,  to  testify  respecting  any  matter  involved  therein.  If  he  is 
satisfied  that  the  allegations  of  the  petition  are  true  in  fact,  and  that  the  interests 
of  the  infant  will  be  promoted  by  the  appointment  of  a  general  guardian,  either 
of  his  person  or  of  his  property,  he  must  make  a  decree  accordingly,  except  that 
a  guardian  of  the  person  of  a  married  woman  shall  not  be  appointed.  In  a  proper 
case  he  may  appoint  a  general  guardian  in  one  capacity,  without  a  citation ;  and 
issue  a  citation,  to  show  cause  against  the  appointment  of  a  general  guardian, 
in  the  other  capacity. 


Where  an  infant  of  the  age  of  fourteen, 
or  upwards,  petitions  for  the  appointment  of 
a  general  guardian,  and  it  appears  that  his 
father  is  a  resident  of  a  distant  State,  and 
that  there  exists  such  a  feeling  of  antagon- 
ism between  the  two  as  to  induce  the  belief 
that  the  petitioner's  welfare  will  be  best 
subserved  by  the  appointment  of  another 
person,  the  claims  of  the  father  will  be  dis- 
regarded.   Johnson  v.   Borden. 

To  show  that  M.  was  appointed  gen- 
eral guardian  of  plaintiff,  defendants  pro- 
duced entries  in  the  surrogate's  book  of 
minutes,  one  ordering  that  M.  be  appointed 
guardian  on  executing  a  prescribed  bond, 
the  other  simply  ordering  his  appointment, 
both  of  which  were  signed  by  the  surrogate, 
also  an  unsigned  appointment  of  M.,  in  the 
guardian  book,  unsigned  letters  of  guardian- 


ship and  a  bond  of  M.,  as  guardian  with 
two  sureties  approved  by  the  surrogate. 
The  unsigned  appointment  and  letters 
showed  on  their  face  that  they  were  incom- 
plete, and  on  the  day  of  the  entries  there 
was  no  petition  before  the  surrogate  for  the 
appointment  of  M.,  and  no  consent  by  him, 
although  the  letters  as  prepared  recited 
such  consent. — Held,  that  the  proof  failed 
to  show  an  appointment;  that  this  is  com- 
pleted only  by  the  delivery  of  signed  and 
sealed  letters,  after  their  record  in  the 
guardian's  book;  and  that  at  least  until 
they  were  signed,  ready  for  delivery,  the 
guardian  had  no  power  to  act.  An  order 
or  direction  in  the  minutes  of  the  court 
that  a  person  "be  appointed  guardian"  is 
not  an  appointment  made,  where  such  an 
appointment  is  required  to  be  made,  certi- 
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recorded  in  a  particular  manner. 
Ogden,  136  N.  Y.  384;  49  State 
affi'g  47  State  Rep.  190. 
issued  to  a  general  guardian  need 
on  their  face  that  citation  was 
the  former  general  guardian,  as 


the  absence  of  such  recital  is  not  proof  that 
the  citation  was  not  in  fact  issued  and 
served.  Prentiss  v.  Weatherby,  22  N.  Y. 
Supp.  680;  52  State  Rep.  80;  68  Hun 
114. 


§  2826.    When  guardian  must  be  nominated  by  infant. 

A  guardian,  appointed  upon  the  application  of  an  infant  of  the  age  of  four- 
teen years,  or  upwards,  as  prescribed  in  this  article,  must  be  nominated  by  the 
infant,  subject  to  the  approval  of  the  surrogate. 

2  R.  S.  150,  §  4.     See  note  to  next  section. 


It  was  not  the  intent  that  an  infant  over 
fourteen  years  old  should  have  power  to  ab- 
solutely prevent  the  court  from  appointing 
a  guardian  to  care  for  his  property,  by 
nominating  some  person  who  such  infant 
knew  would  not  be  acceptible  to  the  court. 
Re  Wyckoff,  67  Misc.  1;  124  N.  Y.  Supp. 
625. 

§  2826  does  not  confer  upon  an  infant 
of  fourteen  years,  or  upwards,  plenary  au- 
thority to  emancipate  himself,  at  pleasure, 
from  parental  control.  The  provisions  of 
that  section  afford  no  support  for  the  claim 


that  such  infant,  having  no  testamentary 
or  general  guardian,  has  an  absolute  right, 
even  though  his  parents  are  living,  to  de- 
mand from  the  surrogate's  court  the  ap- 
pointment of  a  guardian,  and  of  whatever 
guardian  he  may  be  pleased  to  nominate, 
provided  only  that  the  nominee  be,  in  the 
surrogate's  judgment,  a  proper  person  to 
execute  the  trust.  The  surrogate  has  a  dis- 
cretion to  determine  whether  the  interests  of 
the  infant  will  be  promoted  by  the  appoint- 
ment of  any  guardian.  Ledwith  v.  Ledwith, 
1  Dem.  154;  2  McCarty  331,  Rollins,  Suit. 


§  2827.    Appointment  of  temporary  guardian  for  infant  under  fourteen. 

A  relative  of  an  infant  under  fourteen  years  of  age,  or  any  other  person  in  be- 
half of  such  an  infant,  may  present,  to  the  surrogate's  court  of  the  county  in 
which  the  infant  resides ;  or,  if  he  is  not  a  resident  of  the  State,  to  the  surrogate's 
court  of  the  county  in  which  any  of  the  infant's  property,  real  or  personal,  is 
situated;  a  written  petition,  duly  verified,  setting  forth  the  facts,  upon  which 
the  jurisdiction  of  the  court  depends,  and  praying  for  a  decree  appointing  a 
guardian  of  the  person,  or  of  the  property,  or  both,  of  the  infant,  to  serve  until 
the  infant  attains  the  age  of  fourteen  years,  and  a  successor  to  the  guardian  is 
appointed.  The  cases  in  which  such  a  guardian  may  be  appointed,  the  contents 
of  the  petition,  and  the  proceedings  thereupon,  are  the  same,  as  prescribed  in 
the  foregoing  sections  of  this  article,  with  respect  to  the  appointment  of  a  gen- 
eral guardian,  upon  the  petition  of  an  infant  of  the  age  of  fourteen  years  or 
upwards;  except  that  the  surrogate  must  nominate,  as  well  as  appoint,  the  tem- 
porary guardian. 

2  R.  S.  151,  §  5;  a  provision  as  to  a  citation  to  relatives,  added  to  R.  S.  by  L.  1867, 
c.  460,  §  44,  is  omitted  as  covered  by  §  2592. 


Where  a  father  has  mismanaged  his  in- 
fant child's  estate,  and  been  adjudged  in 
contempt  for  failure  to  obey  orders  of  the 
court  in  connection  therewith,  a  third  per- 
son is  properly  appointed  general  guardian 
of  the  estate  of  the  infant.  Matter  of 
White,  40  App.  Div.  165;  57  N.  Y.  Supp. 
862. 

This  section  does  not  limit  the  supreme 
court's  authority  to  appoint  another  person 
than  the  father  as  general  guardian  of  the 
estate  of  the  infant,  though  the  infant  pe- 
titioned for  the  appointment  of  his  father, 
lb. 

Residence. — The  jurisdiction  of  the  sur- 
rogate depends  on  the  residence  of  the 
minor.  Brown  v.  Lynch.  2  Bradf.  214,  Brad- 
ford, Surr.  Actual  residence  is  required, 
not  domicile  or  legal  residence.  Matter  of 
Pierce,   12  How.  532,  E.  D.  Smith,  J. 

A    relative    not    being   guardian    cannot 


change  the  legal  residence  so  as  to  affect 
the  surrogate's  jurisdiction.  Matter  of 
Hughes,  1  Tuck.  38,  Tucker,  Surr. 

If  the  petition  contains  sufficient  facts 
to  give  the  surrogate  jurisdiction  of  the  in- 
fant's person,  and  he  proceeds  regularly, 
his  appointment  is  valia  until  reversed  or 
vacated  by  a  direct  proceeding  for  that  pur- 
pose, and  will  not  be  held  void  although 
the  infant  never  resided  in  the  county  of 
such  surrogate.  Dutton  v.  Dutton,  8  How. 
99,  Taggart,  J.     See  Matter  of  Pierce, 

When  the  residence  of  an  infant  under 
fourteen  years  of  age  has  been  fixed,  by 
the  act  of  its  parents,  in  another  State,  in 
which  all  its  property  is  situated,  the  in- 
fant's residence  cannot  be  changed  in  con- 
templation of  law,  after  the  death  of  its 
parents  (except  by  a  guardian),  so  as  to 
make  the  infant  a  resident  of  a  county  in 
New  York.     Matter  of  Application  of  Dan- 
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iels,  71  Hun  195;  53  State  Rep.  859;  24 
N.  Y.  Supp.  506. 

The  infant  resided  continuously  with  her 
parents  in  Connecticut  until  shortly  be- 
fore the  death  of  her  father  (her  mother 
having  previously  died),  when  she  went  by 
his  direction  to  a  maternal  uncle  in  that 
State,  with  whom  she  lived  until  the  pro- 
bate court  rejected  her  father's  will  making 
said  uncle  her  guardian,  whereupon  the  un- 
cle sent  her  to  the  petitioner,  her  maternal 
grandmother,  in  Brooklyn. — Held,  that  this 
was  merely  a  change  of  locality  of  the  in- 
fant, made  by  one  who  had  no  right  to  make 
it,  and  that  such  change  did  not  make  the 
infant  a  resident  of  Kings  County.     lb. 

The  question  whether  an  infant  and 
guardian  are  or  are  not  residents  of  the 
county  is  one  to  be  determined  by  the  sur- 
rogate to  whom  the  application  for  the  ap- 
pointment of  a  guardian  is  made,  and 
where,  upon  conflicting  evidence,  the  ques- 
tion of  fact  is  determined  by  the  surrogate 
in  favor  of  the  guardian  and  there  was 
some  evidence  to  uphold  such  determination, 
this  court  will  not  reverse  the  decision  of 
the  surrogate  on  that  ground.  Matter  of 
Sherman,  53  State  Rep.  710;  24  N.  Y.  Supp. 
283. 

The  petition. — The  petition  for  an  ap- 
pointment of  a  guardian  of  an  infant  un- 
der the  age  of  fourteen,  may  be  made  by  a 
relative,  but  must  state  the  facts,  and  must 
contain  the  things  required  in  the  petition 
under  §  2823.  Among  those  facts  are  the 
relationship  of  the  petitioner  to  the  infant, 
whether  the  father  and  mother  of  the  infant 
are  living,  the  circumstances,  if  any,  which 
lender  an  appointment  of  another  person 
expedient,  and  whether  there  has  been  a 
general  guardian  appointed.  The  petition 
must  pray  that  the  father  or  mother  be 
cited.  Matter  of  Van  Vranken,  20  State 
Rep.   387. 

Notice  to  and  inquiry  as  to  relatives. 

— Upon  application  for  guardianship  of 
an  infant  under  fourteen,  the  surrogate 
should  assign  a  day  for  the  hearing,  and 
direct  notices  to  be  given  to  such  of  the 
near  relatives  of  the  infant,  residing  in  the 
county,  as  he  may  deem  necessary  for 
the  protection  of  the  rights  of  the  infant. 
Underhill  v.  Dennis,  9  Paige  202;  White  v. 
Pomeroy,  7  Barb.  640. 

When  the  application  is  not  made  by 
one  nearlv  related  to  the  infant,  the  sur- 
rogate  should  inquire  and  ascertain  whether 
the  infant  has  any  such  relatives  in  the 
county  who  are  of  sufficient  age  and  capaci- 
ty to"  protect  his  rights  and  interests,  in 
the  selection  of  a  proper  guardian.  Under- 
hill v.  Dennis. 

If  he  omits  to  make  proper  inquiries  or 
to  cause  the  near  relatives  to  be  notified, 
the  appointment  may  be  set  aside.  Under- 
hill v.  Dennis;  but  see  People  v.  Wilcox,  22 
Barb.  178,  aftVd  on  other  grounds,  14  N.  Y. 
575,  where  it  is  held,  to  be  discretionary 
with  the  surrogate  to  five  such  notice. 

The  consent  of  relatives  is  not  required 
and  they  have  no  control.  The  surrogate's 
authority  is  unlimited  in  this  respect.    Ex 


parte  Dawson,  3  Bradf.  130,  Bradford,  Surr. 

In  the  matter  of  the  appointment  of  a 
guardian  of  the  property  of  these  infants, 
1  am  inclined  to  the  opinion  that  a  citation 
ought  to  issue  to  certain  relatives  in  the 
county,  and  no  appointment  will  be  made 
until  an  opportunity  to  be  heard  is  offered. 
Smith  v.  Smith,  2  Dem.  43,  Teller,  Surr.* 

The  appointment  of  a  special  guardian 
for  an  infant  in  proceedings  in  a  surro- 
gate's court,  is  void  unless  previous  to  such 
appointment,  jurisdiction  over  the  infant 
has  been  acquired  by  the  service  of  a  cita- 
tion in  the  manner  prescribed  by  law.  Pot- 
ter v.  Ogden,  130  N.  Y.  384;  49  State  Rep. 
829,  affi'g  47  State  Rep.   190. 

Who  should  be  appointed  guardian. — 

In  the  selection  of  a  proper  person  to  act 
as  guardian  for  an  infant  under  fourteen, 
the  surrogate  may  exercise  his  discretion, 
which  is  not  reviewable  by  the  supreme 
court,  so  long  as  there  exists  no  legal  dis- 
qualification in  the  appointee.  Estate  of 
Vandewater,  10  State  Rep.  330. 

The  rule  which  governs  the  appointment 
of  guardian  is  solely  the  best  interests  of 
the  infant.  Matter  of  Annan,  56  State 
Rep.  219;  74  Hun  19;  26  N.  Y.  Supp.  258. 

In  making  an  appointment  of  guardian 
for  an  infant,  the  true  interest  of  the  infant 
is  to  be  considered,  rather  than  the  wishes 
of  those  who  are  desirous  of  the  guardian- 
ship. The  expressed  wish  of  the  mother  or 
father  of  an  infant  should  have  a  preponder- 
ating influence  upon  the  surrogate,  other 
things  being  equal.  Such  a  wish  as  to  the 
manner  in  which  a  child  should  be  brought 
up  is  entitled  to  much  weight.  As  between 
an  uncle  or  aunt  and  a  stranger  or  person 
more  remotely  related,  the  uncle  or  aunt 
should  be  preferred.  The  permanent  inter- 
est, welfare,  and  happiness  of  the  infant 
are  to  be  promoted  rather  than  the  accumu- 
lation of  a  surplus,  where  the  income  of  the 
property  is  ample;  and  the  giving  of  the 
guardianship  to  one  who  would  have  a  per- 
gonal contingent  interest  in  such  accumula- 
tion, conflicting  with  appropriate  expendi- 
tures, should  be  considered.  Smith  v. 
Smith,  2  Dem.  43,  Teller,  Surr. 

The  rights  and  interests  of  the  child  are 
paramount,  and  it  is  error  to  exclude  evi- 
dence of  the  home  and  surroundings  of  the 
respective  parties  seeking  the  custody  of 
such  child.  People  ex  rel.  v.  Brown,  20 
Week.  Dig.  516. 

As  to  whether  a  father  may  recede  from 
an  agreement  with  one  who  has  reared  the 
child  under  it,  quaere.     lb. 

The  best  interests  of  the  minor  are  alone 
to  be  consulted,  and  the  surrogate  is  not 
restricted  to  the  appointment  of  relatives. 
He  may  appoint  a  competent  stranger,  and 
should  not  appoint  the  mother  of  the  minor 
when  she  is  living  with  a  second  husband. 
Holley  v.  Chamberlain,  1  Redf.  333,  Mer- 
win.  Surr. 

The  remarriage  of  the  mother  of  an  in- 
fant whose  father  is  dead,  presents  no  ob- 
stacle to  her  appointment  as  general  guard- 
ian of  the  person  or  the  property  of  such 
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child.    Matter    of    Hermance,    2    Dem.    1, 
Woods,  Surr. 

It  is  not  sufficient  reason  for  taking  a 
child  from  parental  custody,  that  it  appears 
to  the  satisfaction  of  the  court,  that  the 
infant  will  be  well  taken  care  of  by  the  per- 
son appointed.  The  guardianship  of  the 
infant  child  will  not  be  taken  from  the 
father,  unless  there  be  unfitness  on  his 
part,  or  some  other  very  strong  reason. 
Matter  of  Van  Vranken,  20  State  Rep.  387. 

While,  ordinarily,  upon  the  death  of  the 
father,  the  mother  would  be  entitled  to 
guardianship  of  their  minor  children,  that 
right  is  not  an  absolute  one;  and  where  it 
unmistakably  appears  that  the  interest  of 
the  infant  will  be  promoted  by  the  appoint- 
ment of  some  other  person,  that  course  will 
be  pursued.  Matter  of  Meech,  25  State  Rep. 
167;  1  Connol.  535;  7  N.  Y.  Supp.  257, 
Spring,  Surr. 

Where  it  appeared  that  the  mother  had 
lived  an  immoral  life,  had  left  her  husband 
and  lived  with  another  man  until  her  hus- 
band died,  and  had  shown  no  affection  or 
anxiety  for  her  infant  daughter, — Held, 
that  she  was  an  improper  person  to  have 
the  care  of  a  girl  of  tender  years,  and  that 
her  application  for  letters  of  guardianship 
should  be  denied.     lb. 

A  surrogate  may  appoint  his  relative  as 
guardian.  Underhill  v.  Dennis,  9  Paige 
202. 

The  father  having  failed  to  appoint  a 
guardian  by  deed  or  will,  the  court  will  de- 
cide in  accordance  with  what  appears  to  be 
for  the  best  interests  of  the  infant,  taking 
into  view  not  merely  his  temporary  welfare, 
but  the  state  of  his  affections,  attachments, 
training,  education,  and  morals.  Foster  v. 
Mott,  3  Bradf.  409,  Bradford,  Surr. 

Under  ordinary  circumstances  the  mother, 
after  the  decease  of  the  father,  is  entitled 
to  the  custody  of  her  infant  children;  but 
the  security,  good  conduct,  and  well-being 
of  the  children  are  the  important  considera- 
tions to  be  regarded,  and.  where  those  ends 
can  only  be  best  accomplished  by  depriving 
the  mother  of  their  custody,  it  is  the  uni- 
form practice  of  the  courts  to  do  so.  Peti- 
tion of  Schroeder,  17  Week.  Dig.  71;  Griffin 
v.  Sarsfield,  2  Dem.  4,  Farnum.  Surr. 

The  mother,  in  the  absence  of  the  father, 
has  the  right  to  influence  and  direct  the 
conduct,  residence,  education,  occupation, 
and  associates  of  her  infant  child.  Matter 
of  Barre\  5  Redf.  64,  Calvin,  Surr. 

The  petitioner,  an  infant,  aged  nineteen 
years,  abandoned  the  home  of  her  mother, 
and  against  her  wish  associated  with  a  man- 
ager of  inferior  plays,  as  an  actress.  She 
had  secret  interviews  with  the  manager,  at 
the  house  of  one  who  was  sought  to  be  made 
guardian,  where  once  her  mother  was  de- 
nied access  to  her.  There  was  nothing  to 
impugn  the  good  character  and  pecuniary 
ability  of  the  parent,  nor  to  show  that  she 
had  forfeited  her  parental  authority. — Held, 
it  would  be  judicial  usurpation  to  intervene 
between  the  parent  and  her  child.  It  made 
no  difference  that,   under  obvious   solicita- 


tion, the  mother  withdrew  her  objections, 
lb. 

In  a  contest  between  husband  and  wife 
for  the  custody  of  a  daughter  of  six  and  a 
son  of  five  years,  where  there  is  no  objec- 
tion to  the  mother  personally,  it  is  for  the 
welfare  of  the  children  to  leave  them  with 
her.  An  inquiry  as  to  the  husband's  ill- 
treatment  of  the  mother  is  pertinent  in  such 
case.  Matter  of  Pray,  60  How.  194,  Law- 
rence, J. 

Semble,  that  but  little  regard  should  be 
paid  to  an  expression  of  his  wishes  by  a 
deceased  father,  unless  it  took  the  form  of 
a  testamentary  disposition,  as  against  the 
lawful  claims  of  the  mother,  if  a  suitable 
person,  and  able  to  maintain  and  educate 
the  infant.  Burmeater  v.  Orth,  5  Redf. 
259,  Calvin.  Surr. 

The  mother  and  a  friend  of  the  deceased 
father  of  an  infant  of  ten  years  separately 
petitioned  for  the  guardianship  of  Iris  per- 
son and  property.  The  infant  had,  for 
three  years,  resided  with  the  latter,  to  whom 
the  father  had  informally  intrusted  him; 
the  father  had  been  for  several  years  sepa- 
rated from  his  wife,  for  her  fault;  she  was 
engaged  in  a  disreputable  business,  while 
the  other  petitioner  was  a  suitable  person. 
— Held,  that  the  mother's  petition  should 
be  denied,  and  the  other  granted.     lb. 

A  father  left  his  daughter,  whose  mother 
died  when  the  child  was  ten  months  old, 
in  the  care  of  its  maternal  aunt  until  his 
death,  eighteen  months  afterwards.  His 
last  wish  was  that  such  aunt  should  be  the 
child's  guardian.  She  was  a  proper  person 
for  guardian,  and  lived  with  the  paternal 
grandfather,  a  man  of  means,  with  a  strong 
affection  for  the  child. — Held,  that  it  was 
error  to  appoint  such  aunt  and  the  maternal 
grandmother  guardians  of  the  person  of 
such  child,  and  order  that  each  guardian 
have  its  custody  every  alternate  six  months, 
and  that  such  aunt  should  be  appointed 
sole  guardian.  In  re  Annan.  26  N.  Y.  Supp. 
258;  74  Hun  19;  56  State  Rep.  219. 

The  fact  that  real  estate  came  to  an  in- 
fant from  his  father  and  not  from  his 
mother,  affords  no  sufficient  ground  for  giv- 
ing preference  to  his  paternal  relatives  over 
maternal  relatives  of  the  same  degree  in 
the  appointment  of  guardian.  Underhill  v. 
Dennis,  9  Paige  202. 

A  maternal  aunt  appointed  general  guard- 
ian of  the  person  and  property  of  a  mother- 
less female  infant  agea  three  years,  against 
the  objection  of  its  father,  who  desired  the 
appointment,  upon  proof  of  the  unsuitable- 
ness  of  the  latter,  and  of  the  desire  of  the 
deceased  mother,  who  had  been  divorced 
from  the  father,  for  such  appointment. 
Griffin  v.  Sarsfield,  2  Dem.  4.  Farnum, 
Surr. 

Where  a  decree  for  absolute  divorce  has 
been  made  in  another  State  in  which  both 
parties  resided  in  favor  of  the  wife,  on 
the  ground  of  cruel  and  inhuman  treatment 
of  herself  and  children,  and  the  custody  of 
the  children  given  to  the  mother,  who  then 
removed  with  the  children  to.  and  resided 
and  died  in  this  State,  it  is  not  conclusive 
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here,  on  an  application  for  the  appointment 
of  a  general  guardian  of  one  of  the  chil- 
dren, against  tne  suitableness  of  the  father. 
The  question  of  the  custody  of  the  children 
was  only  incidentally  before  the  foreign 
court,  and  it  only  decided  as  between  the 
father  and  the  mother  in  favor  of  the  lat- 
ter,   lb. 

Where,  in  a  divorce  suit  in  another  State 
having  jurisdiction,  the  court  gave  plain- 
tiff the  custody  of  the  children  and  the 
other  parent  brought  them  to  this  State, — 
Held,  that  the  action  of  the  other  court  was 
presumptively  to  be  followed,  but  might  at 
any  time  be  changed  if  the  interests  of  the 
children  so  required.  People  ex  rel.  v.  Al- 
len, 6  State  Rep.  795;  105  N.  Y.  628,  below, 

2  State  Rep.   190. 

An  uncle  or  aunt  of  an  orphan  is,  in 
general,  to  be  preferred,  as  guardian  of  its 
person,  to  a  more  remote  relation  or  a 
stranger.  Smith  v.  Smith,  2  Dem.  43,  Tel- 
ler, Rurr. ;  Morehouse  v.  Cooke,  Hopk.  226. 

Relatives  in  another  countv  or  State  mav 
be  appointed  if  they  are  proper  persona  and 
give  the  requisite  security.  Ex  parte  Daw- 
son, 3  Bradf.  130,  Bradford,  Surr. 

A  step-mother  is  properly  appointed 
guardian  of  the  person  of  an  infant  who  has 
no  property,  where  it  is  in  accordance  with 
the  father's  dying  request.  Matter  of  De 
Marcellin,  24  Hun  207. 

When  the  father  of  an  infant  promised 
the  mother  on  her  death-bed,  that  the  child 
should  remain  under  the  charge  of  her 
grandparents;  with  whom  she  nad  lived 
since  her  birth,  and  the  grandparents  had 
retained  the  custody  under  this  engagement 
for  seven  years,  notwithstanding  the  father, 
who  had  married  again,  expressed  a  desire 
to  have  his  brother  appointed  the  guardian, 
it  was  Held,  that,  the  father  being  dead,  let- 
ters should  issue  to  the  grandfather,  no  good 
reason  being  shown  for  disturbing  the  ar- 
rangement originally  made.     Foster  v.  Mott, 

3  Bradf.  409,  Bradford,  Surr. 

A  stranger  ought  not  to  be  appointed 
general  guardian  without  notice  to  the  rela- 
tives residing  in  the  county;  but  if  such  an 
appointment  be  made  by  the  county  judge, 
and  it  appears  that  such  relatives  would 
have  opposed  it,  had  notice  been  served  on 
them,  the  supreme  court  will,  on  their  ap- 
plication, remove  such  guardian  and  appoint 
a  new  one.  Rickard's  Case,  15  Abb.  N.  S. 
6,  Danforth,  J. 

The  probability  that  if  a  particular  per- 
son should  be  appointed  guardian,  a  new 
appointment  would  be  necessary  within  a 
short  time,  is  entitled  to  some  weight. 
Bennett  v.  Byrne,  2  Barb.  Ch.  216. 

That  the  applicant  is  already  the  trus- 
tee to  expend  the  income  of  an  estate  for 
his  support  and  education,  is  in  his  favor, 
lb. 

The  sole  executor  of  a  deceased  father  is 
not  a  propeT  person  to  appoint  as  general 
guardian  of  his  orphan  child,  since  as  ex- 
w-tor  he  would  account  to  himself  as  guard- 
'"«.    Rickard's  Case. 


Considerations  affecting  the  health  and 
welfare  of  a  child  may  justify  a  court  in 
withholding  the  custody  of  it  temporarily, 
even  from  its  legal  guardians;  and  they  are 
so  purely  matters  of  discretion  with  the 
court  of  original  jurisdiction  that  the  court 
of  appeals  will  not  review  the  conclusions 
thereon,  unless  some  manifest  error  or  abuse 
of  discretion  is  made  to  appear.  Matter  of 
Welch,  74  N.  Y.  299. 

A  sole  administrator  or  executor  should 
not  be  appointed  guardian  of  the  property 
of  infant  beneficiaries  of  his  trust.  Griffin 
v.  Sarsfleld. 

Whether  a  general  guardian  shall  be  ap- 
pointed for  an  infant  and  whether  he  shall 
be  selected  outside  of  the  relatives  of  the 
infant,  is  a  matter  of  discretion  committed 
to  the  surrogate,  the  exercise  of  which,  un- 
less abused,  is  not  reviewable  in  the  court 
of  appeals.  Matter  of  Vandewater,  115  N. 
Y.  669;  26  State  Rep.  207. 

Where  the  habit  of  intemperance  and  the 
conduct  of  the  father  are  shown  to  be  such 
as  to  render  it  not  only  improper,  but  rash 
and  dangerous,  to  entrust  him  with  the 
en  re  and  custody  pi  his  infant  children, 
the  court  cannot  be  controlled  in  their  dis- 
position of  said  children  by  their  inclina- 
tions. The  support,  preservation,  education, 
safety,  and  the  promotion  of  correct  con- 
duct in  the  children  is  the  object  control- 
ling the  proceeding  for  the  appointment  of 
a  guardian.  Matter  of  Raborg,  3  State 
Hep.  323. 

The  declared  wishes  of  the  deceased  par- 
ents of  an  infant  are  entitled  to  much 
weight  in  deciding  upon  the  claims  of  dif- 
ferent relatives  for  guardianship.  Under- 
bill v.  Dennis.  9  Paige  202;  Smith  v.  Smith, 
2  Dem.  43,  Teller,  Surr. 

And,  other  things  being  equal,  should 
control.  Bennett  v.  Byrne;  Matter  of 
Pierce,   12  How.  532,  E.  D.  Smith,  J. 

But  are  not  conclusive  and  may  be  over- 
ruled in  the  discretion  of  the  surrogate,  by 
other  considerations.  Cozine  v.  Horn,  1 
Bradf.  143,  Bradford,  Surr.;  Foster  v.  Mott 

The  infant's  parents  being  dead,  its  ma- 
ternal grandmother  applied  to  be  appointed 
guardian  of  its  person  and  estate.  On  the 
hearing  it  appeared  that  petitioner  was 
living  in  one  of  the  infant's  houses  and  had 
but  little  property  of  her  own.  The  surro- 
gate appointed  petitioner  guardian  of  the 
person  of  the  infant,  and  a  trust  company 
guardian  of  the  estate. — Held,  no  error. 
Matter  of  Beebe,  33  State  Rep.  999;  11  N. 
Y.  Supp.  522. 

Limitation  of  guardian's  authority. — 

The  surrogate  has  no  authority,  on  appoint- 
ing a  guardian,  to  provide  that  he  shall 
notify  the  father  of  the  ward  of  all  matters 
affecting  the  ward's  person  and  estate,  al- 
low him  to  visit  and  be  visited  by  the  ward, 
and  consult  him  as  to  the  ward's  manage- 
ment. In  re  Lindley,  9  N.  Y.  Supp.  291; 
1  Connol.  500,  Ransom,  Surr. 
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Where  a  testator,  by  will  devised  cer- 
tain real  estate  to  his  executors  in  trust 
for  the  payment  of  his  debts,  and  in  case 
that  should  prove  insufficient,  charged  the 
residue  of  his  debts  upon  other  real  estate, 
— Held,  that  an  application  on  the  part  of 
the  executors  and  trustees,  to  settle  their 
accounts  as  such,  to  ascertain  the  amount 
of  the  debts  and  what  portion  thereof  re- 
mained unpaid  after  the  application  of  the 
proceeds  of  the  real  estate  devised  in  trust, 
and   to   determine  the    amount   chargeable 


upon  each  of  the  other  parcels,  was  regular 
and  proper.  Youngs  v.  Youngs,  53  N.  Y. 
613. 

On  such  reference,  the  trustees  were  cred- 
ited with  a  balance  paid  by  them,  which 
was  due  upon  a  contract  made  by  the  tes- 
tator in  his  lifetime  for  the  erection  of  a 
building  upon  part  of  the  land  devised, 
which  was  completed  shortly  after  his 
death. — Held,  proper;  that  the  same  was 
chargeable  with  the  other  debts  upon  the 
real  estate.     lb. 


TITLE  VTL 

Provisions  relating  to  a  guardian. 

Article  1.  Appointment,  removal,  and  resignation  of  a  general  guardian. 

2.  Supervision  and  control  of  a  general  guardian.     Settlement  of  his  accounts. 

3.  Guardians  appointed  by  will  or  deed. 


ARTICLE  FIRST. 


APPOINTMENT,  REMOVAL,  AND  RESIGNATION  OF  A  GENERAL  GUARDIAN. 


2821.  Power  of  court  to  appoint  guard- 

ians. 

2822.  Petition  for  appointment,  by  infant 

over  fourteen. 

2823.  Contents  of  petition;  citation. 

2824.  Id.;   where  petitioner  is  a  married 

woman. 

2825.  Appointment    of    guardian. 

2826.  Guardian  to  be  nominated  by   in- 

fant. 

2827.  Appointment  of  temporary  guardian 

for  infant  under  fourteen. 

2828.  Term  of  office  of  temporary  guard- 

ian. 

2829.  Inquiry  as  to  value  of  property. 

2830.  Qualification  of  guardian  of  prop- 

erty. 


§  2831.  Id.;   of  guardian  of  person. 

2832.  When    letters   may  be   revoked    for 

misconduct,   etc. 

2833.  Citation;   hearing;   decree. 

2834.  Suspension     of     guardian;      effect 

thereof. 

2835.  Application  by  guardian   for   revo- 

cation of  letters. 

2836.  Proceedings  thereupon. 

2 S3 7.  Ward  of  new  guardian  may  require 
accounting. 

2838.  Application  for  ancillary  letters  to 

foreign  guardian. 

2839.  Proceedings  thereupon. 

2840.  Effect  of  such  letters. 

2841.  Application  of  the   last  section    to 

former  guardians. 


§  2821.    Power  of  court  to  appoint  guardians. 

The  surrogate's  court  has  the  like  power  and  authority  to  appoint  a  general 
guardian,  of  the  person  or  of  the  property,  or  both,  of  an  infant,  which  the  chan- 
cellor, had,  on  the  thirty-first  day  of  December,  eighteen  hundred  and  forty-six. 
It  has  also  power  and  authority  to  appoint  a  general  guardian,  of  the  person  or 
of  the  property,  or  both,  of  an  infant  whose  father  or  mother  is  living,  and  to 
appoint  a  general  guardian,  of  the  property  only,  of  an  infant  married  woman. 
Such  power  and  authority  must  be  exercised  in  like  manner  as  they  were  exercised 
by  the  court  of  chancery,  subject  to  the  provisions  of  this  act  The  same  person 
may  be  appointed  guardian  of  an  infant  in  both  capacities;  or  the  guardianship 
of  the  person  and  of  the  property  may  be  committed  to  different  persons. 

2  R.  S.  151,  §  6.     See  L.  1870,  c.  341 ;  L.  1871,  c.  708. 


The  power  of  the  surrogate  to  nominate 
and  appoint  guardians  for  infants  flows 
from  §§  2472,  2821,  2827,  and  is  not  affected 
either  by  the  decree  of  a  German  court  in 
a  divorce  proceeding  between  the  child's 
parents  or  by  an  agreement  or  convention 
between  the  parents  without  the  approval 
of  the  surrogate.  The  best  interest  of  the 
child  is  the  first  consideration  in  the  sur- 
rogate's selection  of  a  guardian  for  an  in- 


fant Re  Wagner,  75  Misc.  419;  135  N. 
Y.  Supp.  678. 

Upon  the  petition  of  an  infant  over  four- 
teen years  of  age  for  the  appointment  of  a 
guardian  of  his  property,  the  surrogate  is 
not  bound  to  appoint  the  person  nominated, 
but,  where  proper  reasons  exist  therefor, 
may  appoint  another.  Matter  of  WyckofT, 
67  Misc.  1;  124  N.  Y.  Supp.  625. 

Where  it  appears  that  the  stepfather  of 
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children  of  a  deceased  Catholic  father  is  a 
zealous  Protestant,  letters  of  guardianship 
issued  to  him  will  be  revoked  in  order  that 
they  may  be  brought  up  in  their  father's 
faith.     Matter  of  McConnon,  60  Misc.  22. 

Where  the  father  is  not  shown  to  be  an 
unfit  person,  the  surrogate  will  not  appoint 
another  person  guardian  even  upon  the  ap- 
plication of  an  infant  over  fourteen  years 
of  age,  but  will  appoint  the  father.  Matter 
of  Tully  Infants,  54  Misc.  184;  105  N.  Y. 
858. 

Mere  want  of  financial  ability  is  not  suf- 
ficient to  overcome  the  right  of  the  father 
to  guardianship  in  favor  of  relatives  of 
greater  financial  means.     lb. 

Letters  of  guardianship  granted  to  a 
married  aunt  of  an  infant  only  ten  months 
old,  the  residence  of  whose  husband  within 
the  jurisdiction  was  not  permanent,  the  hus- 
band being  a  clergyman  of  a  different  reli- 
gion from  that  of  the  infant's  family, — 
Revoked  in  favor  of  the  grandparents  of 
the  child  with  whom  it  was  living.  Matter 
of  Crickard,  52  Misc.  63 ;  102  N.  Y.  Supp. 
440. 

The  father  leaving  hiB  property  by  will 
to  his  minor  children,  their  mother  surviv- 
ing, cannot  appoint  other  guardians  of  their 
person  and  property  to  her  exclusion,  and 
no  express  trust  being  created,  the  mother 
has  the  right  of  general  guardianship  of 
the  property  as  well  as  of  the  persons  of 
the  children  by  virtue  of  §  51  of  the  Do- 
mestic Relations  Law.  Matter  of  Kellogg, 
110  App.  Div.  472;  96  N.  Y.  Supp.  965. 

Appointment  of  a  stranger  as  guardian 
will  not  be  made  when  a  relative  of  the 
infant  is  competent  and  desires  to  be  ap- 
pointed, though  a  trust  company  may  prop- 
erly be  appointed  guardian  of  the  estate 
and  a  relative  guardian  of  the  person  where 
two  relatives  desire  to  be  guardian  of  the 
estate.  Matter  of  Buckler,  96  App.  Div. 
397 ;  89  N.  Y.  Supp.  206. 

Since  the  enactment  of  8  51  of  the  Do- 
mestic Relations  Law,  which  makes  a  mar- 
ried woman  the  joint  guardian  of  her 
children  with  her  husband,  the  discretion 
of  the  surrogate,  on  an  application  for 
guardianship  of  the  person  of  an  infant 
child,  to  give  or  not  to  the  mother  due 
notice  of  such  application  became  a  duty 
and  a  necessary  condition  for  acquiring  ju- 
risdiction. Matter  of  Drowne,  56  Misc. 
417;   107  N.  Y.  Supp.  1029. 

Where  letters  of  guardianship  have  been 
granted  to  the  father  without  notice  to  the 
mother,  they  should  be  vacated  upon  that 
ground  alone,     lb. 

Where  the  guardian  of  the  person  of  an 
infant  had  procured  the  services  of  an 
attorney  in  effecting  a  settlement  of  mat- 
ters in  which  the  infant  was  interested  and 
obtained  an  ex  parte  order  under  which 
payment  was  made  to  the  attorney  for  his 
services, — Held,  that  while  the  guardian  of 
the  property  of  the  infant  had  been  the 
proper  party  to  conduct  the  negotiations, 
restitution  should  not  be  ordered  on  his 
motion,  the  guardian  of  the  person  having 
acted  in  good  faith  and  to  the  advantage 


of  the  infant.  Matter  of  White,  82  App. 
Div.  553;  81  N.  Y.  Supp.  853. 

Letters  of  guardianship  of  the  persons 
and  property  of  infant  daughters  should  be 
issued  to  the  widow,  in  the  absence  of  suf- 
ficient reasons  shown  for  withholding  them. 
Matter  of  Burdick,  41  Misc.  346;  84  N. 
Y.  Supp.  932. 

The  choice  of  the  child,  if  of  sufficient 
capacity,  is  of  important  consideration  in 
appointing   its   guardian.     lb. 

Order  appointing  a  guardian  without  no- 
tice to  the  father  of  the  ward — Revoked. 
Matter  of  Jacquet,  40  Misc.  575;  82  N.  Y. 
Supp.   986. 

Where  the  father  has  been  convicted  of 
larceny  and  of  intoxication  and  the  mother 
was  an  incompetent  person, — Held,  that  the 
grandmother  of  the  ward  should  be  tempo- 
rarily   appointed.     lb. 

The  religious  affiliations  of  the  parent, 
and  particularly  of  the  father,  are  to  be 
considered.    lb. 

The  widow,  if  without  income  of  her 
own  to  educate  and  maintain  her  child, 
may,  as  guardian  in  socage,  use  as  much 
of  his  property  as  is  necessary  for  that 
purpose,  but  before  doing  so  should  apply 
to  the  court  for  permission,  though  failure 
to  do  so  will  not  preclude  her  from  inter- 
posing a  counterclaim  for  the  amount  so 
expended  from  the  rents  and  profits  in  an 
action  brought  by  the  child,  on  becoming 
of  age,  to  partition  the  property.  Williams 
v.  Clarke,  82  App.  Div.  199;  81  N.  Y.  Supp. 
381. 

Where  an  owner  of  real  property  died 
intestate,  leaving  a  widow  and  three  chil- 
dren, one  of  whom  was  an  infant  who 
lived  with  the  widow  upon  said  property  for 
some  time  after  the  widow's  right  of  quar- 
antine expired,  and  for  whom  no  general 
guardian  had  been  appointed,  the  widow 
was  guardian  in  socage  of  said  infant,  and 
her  possession  was  that  of  a  co-tenant  of 
the  two  other  children,  and  in  the  absence 
of  an  agreement  with  them,  she  was  not 
liable  to  account  to  them  for  the  rents  and 
profits  during  her  occupancy.  Foster  v. 
Foster,  71  Misc.  263;  129  N.  Y.  Supp. 
1108. 

A  mother  who  is  general  guardian  of  an 
infant  child,  which  is  the  beneficiary  of  a 
paid  up  policy  of  insurance  upon  the 
mother's  life,  has  authority  under  the  sanc- 
tion of  the  surrogate  to  pledge  such  policy 
for  a  loan  necessary  for  the  education  of 
the  infant  to  a  profession  and  to  agree  to 
waive  notice  and  demand  of  payment  of 
such  loan.  Clare  v.  Mutual  Life  Ins.  Co., 
201  N.  Y.  492;  94  N.  E.  1075. 

It  seems  that  the  surrogate  has  implied 
power  to  authorize  the  guardian  to  enter 
into  such  an  agreement  but  that  such  order 
is  not  necessary  as  the  guardian  has  suf- 
ficient control  over  the  personal  estate  of 
the  ward  to  make  such  disposition  of  the 
policy  within  her  discretion  guided  by  an 
honest  judgment  of  what  the  best  interests 
of  the  infant  require.     lb. 

An  action  will  lie  in  behalf  of  infant 
wards  to  establish  a  lien  upon  real  prop- 
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The  court  can  exercise  a  sound  discretion 
in  relation  to  the  amount  of  security  re- 
quired from  general  guardians;  and  may, 
where  the  property  is  large,  allow  the  secu- 
rity to  be  given  in  a  fair  sum  only,  but 
with  such  provisions,  as  to  the  periods  and 
mode  of  accounting,  etc.,  as  will  protect  the 
estate  and  the  income  of  the  property.  Mat- 
ter of  Hedges,  1  Edw.  57. 

Sureties  who  sign  several  bonds  of  a 
guardian  to  each  of  several  infants,  should 
justify  in  the  aggregate  of  all  the  bonds. 
Anon.,  4  How.  414,  Sill,  J. 

When  one  surety  had  become  insolvent, 
the  court  refused  to  order  money  to  be 
paid  to  the  guardian  until  other  security 
was  given.  Genet  v.  Tallmadge,  1  Johns. 
Ch.  561.     See  Monell  v.  Monell,  5  Id.  283. 

A  general  guardian  must  give  security 
before  he  can  receive  the  ward's  money  from 
chancery,  although  he  has  previously  given 
a  bond  to  the  surrogate.  Ferris  v.  Brush, 
1  Edw.  572. 

Where  a  trust  company  had  been  ap- 
pointed guardian  in  another  State  without 
giving  security  other  than  its  capital,  and 
was  appointed  here  without  giving  security, 
— Held,  that  the  proceeding  was  proper. 
Matter  of  Cordova,  4  Redf.  66,  Calvin,  Surr. 

Liability  on  bond.  —  Sureties  upon  a 
guardian's  bond  are  not  liable  for  counsel 
fees  incurred  by  the  ward  in  an  action 
against  the  guardian  for  his  fraud,  nor  for 
the  costs  of  the  proceedings  to  remove  the 
guardian.  Clark  v.  Montgomery,  23  Barb. 
464. 

In  an  action  on  a  bond  against  the  sure- 
ty for  two  guardians,  appointed  by  the 
court,  where  one  of  the  guardians  died,  it 
was  Held,  that  the  trust  survived,  and  the 
surety  was  liable  for  acts  of  the  surviving 
guardian.  People  v.  Byron,  3  Johns.  Cas. 
53. 

A  general  guardian  was  also  appointed 
special  guardian  of  the  same  minor  in  a 
partition  suit.  The  usual  bonds  were  given 
upon  both  appointments,  the  lands  were 
sold  and  the  minor's  share  was  paid  to  the 
guardian. — Held,  that  his  bonds  as  general 
guardian  did  not  embrace  the  receipt  and 
disposition  of  that  money.  Muir  v.  Wilson, 
Hopk.  512. 

A  guardian,  being  insolvent,  his  sure- 
ties must  be  prosecuted  before  a  motion  is 
made  for  an  attachment  against  him.  Mat- 
ter of  Callahan,  1  Tuck.  62,  Tucker,  Surr. 

A  guardian's  bond  was  ordered  prosecuted 
when  there  had  been  a  palpable  breach  of 
its  condition,  and  the  guardian  had  died 
leaving  no  will,  and  there  was  no  adminis- 
tration of  his  goods  in  this  State.  Matter 
of  Hamlen,  1  Tuck.  408,  Tucker,  Surr. 

An  accounting  is  not  necessary  before 
suit  where  the  amount  of  the  liability  can 
be  otherwise  definitely  ascertained.  Girvin 
v.  Hickman,  21  Hun  316. 

An  action  at  law  cannot  be  maintained 
against  the  sureties  upon  the  bond  of  a 
general  guardian  until  proceedings  for  an 
accounting  have  been  had  against  the 
guardian  and  his  default  established  there- 
in.    The  fact  of  the  death  of  the  guardian 


does  not  take  the  case  out  of  the  rule,  as 
his  personal  representatives  may  be  re- 
quired to  account  (§  2606,  as  amended 
1884),  and  before  the  sureties  can  be  sued 
the  proceedings  on  the  accounting  must  at 
least  establish  the  fact  that  none  of  the  in- 
fant's property  has  come  into  the  hands  of 
the  personal  representatives.  Perkins  v. 
Stimmel,  114  N.  Y.  359;  23  State  Rep.  657, 
rev'g  42  Hun  520;  4  State  Rep.  459. 
A   demand    is    not   necessary    where    the 

fuardian  has  converted  the  ward's  property, 
b. 

Where,  upon  the  failure  of  a  general 
guardian  to  pay  to  his  ward  the  amount 
fixed  by  the  surrogate's  decree,  the  surety  of 
the  guardian  is  compelled  to  pay  the  same, 
such  payment  does  not  satisfy  the  decree, 
but  the  surety  is  subrogated  to  all  the  rights 
of  the  ward  under  the  decree;  and  to  the 
extent  of  the  amount  paid  by  him  on  ac- 
count of  such  decree,  he  is  entitled  to  issue 
execution  against  the  person  of  the  guard- 
ian, according  to  the  practice  of  the  former 
court  of  chancery.  Rapp  v.  Martin,  4  Redf. 
76,  Calvin,  Surr. 

Where  a  guardian,  upon  the  coming  of 
age  of  his  ward,  procured  a  settlement  with 
him,  and  an  extension  of  time  of  payment, 
by  means  of  fraudulent  representations,  and 
the  ward,  upon  discovery  of  the  fraud,  re- 
pudiated the  transaction,  brought  an  action 
to  annul  it,  and  to  set  aside  the  surrogate's 
decree,  based  thereon,  discharging  the  guard- 
ian, and  recovered  a  judgment  granting  the 
relief  sought, — Held,  that  the  liability  of  the 
sureties  upon  the  guardian's  bond  was  not 
affected  by  the  settlement,  as  the  effect  of 
the  judgment  was  to  make  the  whole  trans- 
action void  ab  initio,  and  so  there  was  no 
binding  or  valid  extension  of  time  of  pay- 
ment; and  that  said  judgment  was  binding 
upon  the  sureties  in  an  action  upon  the 
bond.  Douglass  v.  Ferris,  138  N.  Y.  192; 
52  State  Rep.  138,  modf'g  44  State  Rep. 
710;  18  N.  Y.  Supp.  686;  63  Hun  413. 

Mere  delay  alone  upon  the  part  of  a 
ward,  after  he  becomes  of  age,  to  proceed 
against  his  guardian  for  an  accounting,  so 
long  as  the  ward  makes  no  binding  agree- 
ment for  the  extension  of  time,  and  does  not 
preclude  himself  in  any  way  from  institut- 
ing proper  proceedings,  in  the  absence  of 
any  request  on  the  part  of  the  sureties  on 
the  guardian's  bond  to  proceed,  will  not  dis- 
charge the  sureties,  providing  the  delay  is 
not  so  great  that  the  right  to  proceed  is 
barred  by  the  statute  of  limitations.    lb. 

It  appeared  that  plaintiff  discovered  the 
fraud  in  a  guardian's  settlement  in  No- 
vember, 1880.  He  immediately  notified  the 
guardian,  and  demanded  that  the  settlement 
be  rescinded,  and  offered  to  restore  what  he 
had  received;  the  guardian  promised  to 
comply,  and  pay  the  claim,  and  in  Febru- 
ary, 1882,  did  pay  a  portion.  The  action 
against  him  was  brought  in  November,  1882. 
— Held,  that  it  could  not  be  affirmed  as 
matter  of  law  that  the  ward  was  charge- 
able with  want  of  diligence,  because  acting 
upon  the  faith  of  the  guardian's  promise,  he 
did    not    previously    commence    the    action 
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against  him.  Also  Held,  that  plaintiff  was 
not  chargeable  with  any  omission  of  duty 
in  not  notifying  the  sureties;  that  if  there 
was  any  duty  to  use  active  diligence,  it  was 
imposed  upon  the  sureties  themselves, 
rather  than  upon  the  ward,  and  the  fact 
that  the  fraud  was  committed  and  repudi- 
ated imposed  no  greater  duty  of  active  dili- 
gence upon  the  plaintiff  than  would  have 
otherwise  existed  against  the  sureties.     lb. 

In  the  action  to  set  aside  the  fraudulent 
settlement  and  the  surrogate's  decree,  the 
court  determined  and  fixed  the  amount  due 
from  the  guardian. — Held,  that  this  was 
conclusive  against  the  sureties;  that  the 
ward  could  not  have  obtained  the  relief 
sought  in  the  surrogate's  court,  and  so  was 
obliged  to  resort  to  the  supreme  court,  and 
that  court  having  obtained  jurisdiction,  had 
power  to  determine  the  amount  due,  and  its 
judgment  thereon  had  the  same  force  and 
effect  as  a  decree  of  the  surrogate.     lb. 

As  an  omission  on  the  part  of  the  ward 
to  promptly  repudiate  a  fraudulent  settle- 
ment and  to  tender  back  what  he  had  re 
ceived,  would  have  been  a  defense  in  the  ac 
tion  against  his  guardian,  the  judgment 
therein  necessarily  determined  that  there 
was  no  want  of  diligence,  and  this  was  con- 


clusive upon  the  sureties.  It  seems,  that  as 
the  sureties  might  have  relied,  to  their  prej- 
udice, upon  the  decree  of  the  surrogate,  and 
as  an  omission  to  attack  it  in  time  was  a 
defense  that  may  not  have  been  involved  in 
the  former  action,  it  was  open  to  the  sure- 
ties in  the  action  upon  their  bond.  It  was 
stipulated  and  found  in  the  action  upon  the 
bond,  that  defendants,  before  the  commence- 
ment of  the  action,  were  ignorant  of  the  ex- 
istence of  the  surrogate's  decree. — Held,  that 
as  the  sureties  could  not  have  acted  upon 
the  faith  of  the  decree,  or  have  been  mis- 
led or  lulled  into  security  thereby,  they 
could  not  have  been  prejudiced  by  any  de- 
lay in  seeking  to  set  it  aside,  and,  so,  such 
delay  was  not  a  defense.     lb. 

The  costs  of  suits  to  set  aside  settlements 
and  discharges  made  by  the  ward  himself, 
when  of  full  age  and  after  he  assumed  the 
control  and  management  of  the  estate,  are 
not  within  the  condition  of  the  bond  given 
by  the  guardian's  sureties.     lb. 

Where  a  guardian's  bond  was  joint  and 
several,  and  one  of  the  sureties  died  after 
an  action  was  begun  thereon, — Held,  that 
his  estate  was  not  discharged,  and  that 
the  action  was  properly  revived  against  his 
personal  representatives.     lb. 


§  2831.    Qualification  of  guardian  of  person.    Bond. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued  by  the  surro- 
gate's court,  the  person  appointed  must  take'  the  official  oath,  as  prescribed  by  law. 
The  surrogate  may  also  require  him  to  execute  to  the  infant  a  bond,  in  a  penalty 
fixed  by  the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate  seems 
proper;  conditioned,  that  the  guardian  will  in  all  things  faithfully  discharge  the 
trust  reposed  in  him,  and  duly  account  for  all  money  or  other  property  which  may 
come  to  his  hands,  as  directed  by  the  surrogate's  court. 

§  2832.    When  guardian's  letters  revoked. 

In  either  of  the  following  cases,  the  ward,  or  any.  relative  or  other  person  in 
his  behalf,  or  the  surety  of  a  guardian,  may,  at  any  time,  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth  the  facts,  and  praying  for  a 
decree,  revoking  letters  of  guardianship,  either  of  the  person,  or  of  the  property, 
or  both;  and  that  the  guardian  complained  of  may  be  cited  to  show  cause,  why 
such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any  reason,  incompe- 
tent to  fulfill  his  trust. 

2.  Where  by  reason  of  his  having  wasted  or  improperly  applied  the  money  or 
other  property  in  his  charge,  or  invested  money  in  securities  unauthorized  by  law, 
or  otherwise  improvidently  managed  or  injured  the  real  or  personal  property  of 
the  ward,  or  by  reason  of  other  misconduct  in  the  execution  of  his  office,  or  his 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding,  he  is  unfit  for 
the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to  obey 
any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or  an  order;  or  any 
provision  of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained  by  a  false  suggestion  of  a 
material  fact 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the  State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's  welfare  will 
be  promoted  by  the  appointment  of  another  guardian. 

2  R.  a  152,  §  14 ;  L.  1837,  c.  460,  §§  34,  45. 
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The  authority  to  require  an  accounting, 
conferred  by  §  2603,  applies  in  proceedings 
for  removal  under  §§  2832-2834.  Phillips 
v.  Liebmann,  10  App.  Div.  128;  41  N.  Y. 
Supp.  1020. 

Sureties  of  a  guardian  are  liable  for  costs 
awarded  against  him  by  the  surrogate, 
which  were  incurred  in  disproving  his  ac- 
count, filed  in  proceedings  for  his  removal, 
lb. 

An  application  by  a  guardian  of  an  in- 
fant to  set  aside  a  decree  appointing  his 
successor  was  not  brought  in  the  method 
prescribed  in  §  2832,  2833,  nor  made  in  be- 
half of  the  infant,  but  was  made  after  re- 
questing a  settlement  of  his  accounts,  and 
that  he  be  allowed  to  resign  and  his  suc- 
cessor be  appointed,  and  after  the  guardian 
appointed  began  contesting  his  claim  for 
compensation. — Held,  that  the  application 
should  be  denied;  it  appearing  that  it  was 
made  to  allow  him  to  delay  passing  over 
the  ward's  money.  Re  Twichell,  117  App. 
Div.  301;  102  N.  Y.  Supp.  163. 

The  words  "in  his  behalf,"  at  the  be- 
ginning, refer  to  "the  ward,"  and  not  to 
any  "relative."  It  was  the  intention  of  the 
section  to  enable  "any  person"  to  make  the 
application  to  revoke  in  the  ward's  behalf. 
Boiling  v.  Coughlin,  5  Redf.  116,  Calvin, 
Surr. 

A  suppression  of  facts  is  probably  not 
equivalent  to  a  "false  suggestion  of  a  ma- 
terial fact."     lb. 

The  surrogate  has  no  power  to  remove  a 
guardian  appointed  by  chancery,  or  to  call 
him  to  account.  Matter  of  Dyer,  5  Paige 
534. 

Although  the  court  may  change  a  guard- 
ian appointed  by  the  surrogate,  it  will  only 
do  so  on  sufficient  cause  shown.  Ex  parte 
Crumb,  2  Johns.  Ch.  439. 

One  who  is  a  lawful  incumbent  of  the 
office  of  guardian,  either  by  appointment  of 
the  surrogate  or  by  virtue  of  a  testamen- 
tary provision,  cannot  be  removed  by  the 
surrogate  until  such  facts  and  circumstances 
have  been  established  as  furnish  statutory 
warrant  for  his  supersession.  In  re  King, 
8  Civ.  Proc.  159n;  2  How.  N.  S.  307,  Rol- 
lins, Surr. 

While  a  general  guardian  whose  author- 
ity is  derived  exclusively  from  judicial  ap- 
pointment may  be  deprived  of  his  office  by 
a  surrogate's  court,  whenever  "the  infant's 
welfare  will  be  promoted  by  the  appoint- 
ment of  another  guardian,"  the  power  of 
the  court  is  subject  to  a  narrower  limita- 
tion as  regards  a  testamentary  guardian, 
who  cannot  be  removed  except  upon  grounds 
which  would  justify  it  in  displacing  the 
testamentary  trustee.  Mackay  v.  Fullerton, 
4  Dem.  153,  Rollins,  Surr. 

The  surrogate  cannot  revoke  letters  of 
guardianship  of  an  infant's  estate,  even 
though  such  revocation  would  seem  to  be 
for  the  best  interests  of  the  infant,  unless 
facts  are  established  which  constitute  a  suf- 
ficient ground  for  revocation  within  one  or 
more  of  the  five  subdivisions  of  §  2832.  Es- 
tate of  Corn,  9  Civ.  Proc.  243,  Rollins,  Surr. 
The  surrogate  cannot,  under  subd.  6,  re- 


voke letters  of  guardianship  merely  be- 
cause in  its  judgment  the  infant's  welfare 
would  be  promoted  thereby.  The  guardian 
must  be  disqualified  under  the  previous  pro- 
visions of  the  section  before  he  can  be  re- 
moved. Estate  of  Kerrigan,  2  McCarty  334, 
Rollins,  Surr. 

An  application  for  guardianship  by  a 
maternal  grandmother  did  not  disclose  the 
fact  that  the  paternal  grandfather  was  liv- 
ing and  residing  in  the  county. — Held,  that 
letters  granted  to  her  should  be  revoked  up- 
on the  application  of  the  grandfather,  and 
an  opportunity  given  him  to  be  heard. 
Matter  of  Feely,  4  Redf.  306,  Livingston, 
Surr. 

The  mother  of  an  infant  of  eight  years, 
long  before  her  death  committed  her  to  peti- 
tioner's custody   to  maintain  and   educate. 
Upon  habeas  by  an  aunt  to  obtain  posses- 
sion, the  supreme  court  awarded  the  custody 
of  the  infant  to  the  petitioner ;  subsequently 
another  aunt,  without  notice  to  petitioner 
or  any  statement  of  the  habeas  proceedings, 
procured    from    the    surrogate    letters    of 
guardianship. — Held,     that     the      applica- 
tion of  the  aunt  was  made  with  the  pur- 
pose   of    circumventing    the    action    of    the 
supreme  court;  that  petitioner  had  a  right 
to  institute  these  proceedings;  and  that  the 
letters  should  be  revoked,  as-  to  the  infant's 
person,    and    the    petitioner    be    appointed 
guardian,  subject  to  the  right  of  the  aunt 
to  traverse  the  above  allegations.     Boiling 
v.  Coughlin. 

A  guardian  who  has  become  so  intem- 
perate as  to  be  occasionally  insane  must  be 
removed,  and  his  wife,  being  under  his  con- 
trol, should  not  be  appointed.  Kettletas  v. 
Gardner,  1   Paige  488. 

Where  the  mother  of  minor  children, 
whose  father  was  dead,  moved  that  letters 
of  guardianship  of  their  person  and  estate 
granted  to  her  deceased  husband's  father 
upon  her  petition  be  revoked,  and  averred 
that  she  signed  the  petition  upon  the  false 
statement  of  such  guardian  that  it  was  nec- 
essary that  the  children  have  two  guardians, 
and  supposing  that  letters  of  guardianship 
would  also  be  granted  to  her, — Held,  that 
the  sunogate  had  not  power  on  these  facts 
to  revoke  the  letters  appointing  the  guard- 
ian of  the  infants'  estate,  or  to  direct  that 
the  mother  be  associated  with  him  in  such 
guardianship,  but  that,  if  the  relations  be- 
tween him  and  the  mother  were  to  be  in- 
harmonious, the  infants'  welfare  would  be 
promoted  by  substituting  her  for  him, 
and  a  decree  might  be  entered  removing  him 
from  office  as  guardian  of  the  infanta  per- 
sons, unless  he  resigned  the  guardianship 
and  consented  to  the  granting  of  new  let- 
ters to  himself  and  the  petitioner.  Estate 
of  Corn. 

Under  §§  2686,  2687,  2832,  subd.  6,  and 
§  2833,  mere  neglect,  on  the  part  of  a  gen- 
eral guardian  of  an  infant's  property,  to 
file  the  annual   inventory  and   account   re- 

?uired  by  §  2842,  iB  not  of  itself  good  cause 
or  removal;  a  special  order  should  first  be 
entered,  directing  the  filing,  and  disobeyed. 
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Ledwith  v.  Union  Trust  Co.,  2  Dem.  439, 
Rollins,  Surr. 

A  guardian  was  removed  for  misappro- 
priating funds.  Matter  of  O'Neil,  1  Tuck. 
34,  Tucker,  Surr. 

A  guardian  who  sold  property  of  the  in- 
fant wife  to  her  infant  husband,  and  took 
back  a  mortgage  from  both,  was  removed 
and  the  mortgage  was  cancelled.  Matter 
of  Cooper,  2  Paige  34.  The  insolvency  of 
the  guardian  and  of  one  of  his  sureties  is 
sufficient  reason  for  removal.     lb. 

Female  guardians  are  still  liable  to  be 
removed  after  marriage.  Matter  of  Elgin, 
1  Tuck.  07,  Tucker,  Surr. 

A  widow,  judicially  appointed  guardian 
of  her  children,  may  be  removed  upon  her 
remarriage.  Swartwout  v.  Swartwout,  2 
Redf.  52,  Hulse,  Surr. 

A  petition  for  the  removal  of  a  general 
guardian  alleged  insecurity  of  his  bond  and 


irresponsibility,  "drunkenness  and  improvi- 
dence," and  the  belief  that  "the  infant's 
welfare  will  be  promoted  by  the  appointment 
of  another  guardian."  The  guardian  an- 
swered denying  the  insufficiency  of  his  bond 
and  "all  allegations  as  to  his  unfitness," 
whereupon  trial  was  had  on  the  merits  and 
a  decree  of  removal  was  made. — Held,  that 
though  the  petition  was  defective  in  not 
stating  facts  on  which  an  issue  could  be 
made,  yet  after  such  answer  and  trial  this 
does  not  warrant  the  reversal  of  the  decree; 
that  the  findings  of  the  surrogate  must  not 
be  disturbed  unless  clearly  against  the  evi- 
dence; that  a  new  citation  was  not  neces- 
sary before  a  removal  could  be  made  on  the 
general  ground  of  bettering  the  infant's  wel- 
fare; and  that  such  decree  was  within  the 
jurisdiction  of  the  surrogate.  Guardianship 
of  Moore,   18  Week.  Dig.  42. 


§  2833.    Citation  and  hearing  on  application  to  revoke. 

Upon,  the  presentation  of  a  petition,  as  prescribed  in  the  last  section,  the  sur- 
rogate must  inquire  into  the  matter;  and,  for  that  purpose,  he  may  issue  a  sub- 
poena to  any  person,  requiring  him  to  attend  and  testify  in  the  premises.  If 
the  surrogate  is  satisfied  that  there  is  probable  cause  to  believe,  that  the  allega- 
tions of  the  petition  are  true,  he  must  issue  a  citation  to  the  guardian  complained 
of;  and,  upon  the  return  thereof,  if  the  material  allegations  of  the  petition  are 
established,  he  must  make  a  decree,  revoking  the  guardian's  letters  accordingly; 
except  that,  where  the  case  is  within  subdivision  third  or  fourth  of  the  last 
section,  he  must  dismiss  the  proceedings,  under  the  like  circumstances  and  upon 
the  like  terms,  as  prescribed  in  sections  2686  and  2687  of  this  act,  where  a  similar 
complaint  is  made  against  an  executor  or  administrator. 

2  R.  S.  152,  §§  14,  16.     As  to  appointment  of  a  new  guardian,  see  §§  2603  to  2610. 


The  extent  of  the  inquiry  the  surrogate 
is  directed  to  make  is  entirely  discretionary 
with  him.  Matter  of  Plumb,  21  State  Rep. 
107. 


A  party  by  answering  a  petition  for  re- 
moval of  guardian  without  objection  waives 
his  right  to  object  to  the  sufficiency  of  the 
petition.    lb. 


§  2834.    Suspension  of  guardian. 

Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the  surrogate  may, 
in  his  discretion,  make  an  order  suspending  the  guardian,  wholly  or  partly,  from 
the  exercise  of  his  powers  and  authority,  during  the  pendency  of  the  special  pro- 
ceeding. A  certified  copy  of  an  order  so  made  must  accompany  the  citation,  and 
be  served  therewith ;  but,  from  the  time  when  it  is  made,  the  order  is  binding  upon 
the  guardian  and  upon  all  other  persons,  without  service  thereof,  subject  to  the 
exceptions  and  limitations  prescribed  in  sections  2603  and  2604  of  this  act,  with 
respect  to  a  decree  revoking  letters. 

L.  1837,  c.  460,  §  61. 

§  2835.    Application  for  revocation  by  guardian. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any  time,  present  to 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth  the  facts  upon 
which  the  application  is  founded,  and  praying  that  his  account  may  be  judicially 
settled;  that  a  decree  may  thereupon  be  made,  revoking  his  letters,  and  discharg- 
ing him  accordingly;  and  that  the  ward  may  be  cited  to  show  cause,  why  such  a 
decree  should  not  be  made.  The  surrogate  may,  in  his  discretion,  entertain  or 
decline  to  entertain  the  application. 

L.  1837,  c.  460,  §§  51  and  52,  in  part. 
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§  2836.    Proceedings  on  guardian's  application  for  revocation. 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in  the  last  sec- 
tion, he  must  issue  a  citation,  as  prayed  for  in  the  petition ;  and  he  may  also  re- 
quire notice  of  the  application  to  be  given  to  such  other  persons,  and  in  such  a 
manner,  as  he  deems  proper.  Upon  the  return  of  the  citation,  a  guardian  ad  litem 
for  the  ward  must  be  appointed;  and  the  surrogate  may  also,  in  his  discretion, 
allow  any  person  to  appear  and  contest  the  application,  in  the  interest  of  the 
ward.  Upon  the  hearing,  the  surrogate  must  first  determine  whether  sufficient 
reasons  exist  for  granting  the  prayer  of  the  petition.  If  he  determines  that  they 
exist,  and  that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resignation 
of  the  guardian,  the  surrogate  must  make  an  order  accordingly,  and  allowing  the 
petitioner  to  account,  for  the  purpose  of  being  discharged.  Upon  his  fully  ac- 
counting, and  paying  all  money  which  is  found  to  be  due  from  him  to  the  ward, 
and  delivering  all  books,  papers,  and  other  property  of  the  ward  in  his  hands, 
either  into  the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  directs, 
a  decree  may  be  made,  revoking  the  petitioner's  letters,  and  discharging  him 
accordingly. 

L.  1837,  c.  460,  §§  52,  56,  in  part,  and  §§  53,  54,  55.  The  provision  as  to  notice  is  in 
place  of  a  clause  requiring  a  citation  to  the  next  of  kin,  who  are  "of  the  age  of  dis- 
cretion in  the  county  of  the  surrogate."  A  provision  for  the  appointment  of  a  new 
guardian  was  omitted,  being  covered  by  §  2605.     As  to  accounting,  see  §  2850. 

§  2837.    Ward  or  new  guardian  may  require  accounting. 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in  the  last  sec- 
tion, his  successor  or  the  ward  may  compel  a  judicial  settlement  of  his  account,  as 
prescribed  in  article  second  of  this  title,  in  the  same  manner  and  with  like  effect, 
as  if  the  decree  discharging  him  had  not  been  made.  With  respect  to  all  matters 
connected  with  his  trust,  his  sureties  continue  to  be  liable,  until  his  account  is 
judicially  settled  accordingly. 

L.  1837,  c.  460,  §  66,  in  part. 


Where  a  guardian  settles  his  accounts 
under  §§  2835,  2836,  before  his  successor 
is  chosen,  such  accounting  is  not,  under  the 
direct  provisions  of  §  2837,  conclusive  on 
an  accounting  after  the  appointment  of  the 
successor.  Re  Tyndall,  48  Misc.  39;  96 
N.  Y.  Supp.  222. 

Proceedings  to  settle  the  accounts  of  a 
retiring  guardian  are  tentative,  and  the  de- 
cree should  merely  ascertain  the  balance 
due,  without  any  direction  as  to  its  pay- 
ment. In  re  Wright,  20  N.  Y.  Supp.  86;  2 
Connol.  108,  Ransom,  Surr. 

Where  it  appears  that  the  desire  for  the 
substitution  of  a  guardian  is  mutual,  and 
that  the  interests  of  the  ward  will  be  pro- 


moted, the  court  will  apportion  the  costs 
of  proceedings  to  that  effect  between 
guardian  and  ward.    lb. 

Upon  removal  of  a  guardian  by  the  sur- 
rogate, he  must  be  required  to  account 
and  pay  over  any  balance  which  may  be  in 
his  hands.  An  ex  parte  order  to  that  ef- 
fect, and  appointing  a  time  for  the  guardian 
to  attend  and  render  his  account,  is  not  ir- 
regular.    Skidmore  v.  Davis,  10  Paige  316. 

A  surety  of  a  guardian  whose  letters 
have  been  revoked  has  no  status  to  move 
for  an  order  to  compel  the  guardian  to  ac- 
count, nor  can  the  surrogate  order  the  ac- 
counting of  his  own  motion.  Estate  of 
Voelpel,  3  Law  Bull.  79.  Calvin,  Surr. 


§  2838.  [Am'd,  1889,  1892,  1897,  1909.]  Application  for  ancillary  let- 
ters to  foreign  guardians. 

1.  Where  an  infant,  who  resides  without  the  State  and  within  the  United 
States,  is  entitled  to  property  within  the  State,  or  to  maintain  an  action  in  any 
court  thereof,  a  general  guardian  of  his  property,  who  has  been  appointed  by  a 
court  of  competent  jurisdiction,  within  the  State  or  territory  where  the  ward 
resides,  and  has  there  given  security,  in  at  least  twice  the  value  of  the  personal 
property,  and  of  the  rents  and  profits  of  the  real  property,  of  the  ward,  may  pre- 
sent, to  the  surrogate's  court  having1,  jurisdiction,  a  written  petition,  duly  verified, 
setting  forth  the  facts,  and  praying  for  ancillary  letters  of  guardianship  accord- 
ingly. The  petition  must  be  accompanied  with  exemplified  copies  of  the  records 
and  other  papers,  showing  that  he  has  been  so  appointed,  and  has  given    the 
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security  required  in  this  section,  which  must  he  authenticated  in  the  mode  pre- 
scribed in  section  forty-five  of  the  decedent  estate  law,  for  the  authentication  of 
records  and  papers,  upon  an  application  for  ancillary  letters  testamentary,  or 
ancillary  letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  State  and  within  a  foreign  coun- 
try is  entitled  to  personal  property  within  the  State,  or  to  maintain  an  action, 
or  special  proceeding  in  any  court  thereof  respecting  such  personal  property,  a 
general  guardian  of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  surrogate's  court  of  the  county 
where  such  personal  property  or  any  part  thereof  is  situated,  for  ancillary  letters 
of  guardianship  on  the  personal  estate  of  such  infant,  and  the  person  so  author- 
ized must  present  to  the  surrogate's  court  having  jurisdiction  a  written  petition 
duly  verified,  setting  forth  the  facts  and  praying  for  ancillary  letters  of  guardian- 
ship on  the  personal  estate  of  such  infant.  The  petition  must  be  accompanied 
with  the  exemplified  copies  of  the  records  and  other  papers  showing  the  appoint- 
ment of  such  foreign  guardian,  or  where  such  foreign  guardian  has  not  been 
appointed  by  any  court,  with  other  proof  of  his  authority  to  act  as  such  guardian 
within  such  foreign  country,  and  also  with  proof  that  pursuant  to  the  laws  of 
such  foreign  country,  such  foreign  guardian  is  entitled  to  the  possession  of  the 
ward's  personal  estate.  Exemplified  copies  of  the  records,  where  used  pursuant 
to  this  subdivision,  must  be  authenticated  by  the  seal  of  the  court,  or  officer,  by 
which  or  by  whom  such  foreign  guardian  was  appointed,  or  the  officer  having  the 
custody  of  the  seal  or  of  the  record  thereof,  and  the  signature  of  a  judge  of  such 
court,  or  the  signature  of  such  officer  and  of  the  clerk  of  such  court  or  officer, 
if  any;  and  must  be  further  authenticated  by  the  certificate,  under  the  principal 
seal  of  the  department  of  foreign  affairs,  or  the  department  of  justice  of  such 
country,  attested  by  the  signature  or  seal  of  a  United  States  consul. 

L.  1870,  c  59,  §  1.  Am'd  L.  1889,  c  263;  L.  1892,  c.  576;  L.  1897,  c.  492;  L.  1909, 
c.  65.    And  see  Note  No.  79  of  Notes  by  Board  of  Statutory  Consolidation. 


A  foreign  general  guardian  is  not  en- 
titled to  recognition  by  the  courts  of  this 
State.  He  should  apply  for  ancillary  let- 
ters, under  §  2838.  West  v.  Gunther,  3 
Dem.  386,  Rollins,  Surr. 

A  petition  which  is  not  signed  by  the 
guardian,  and  is  verified  by  his  attorney 
alone,  is  insufficient,  in  the  absence  of  proof 
of  any  authority  in  the  attorney  to  act 
except  his  own  declaration.  In  re  Witte- 
jnore's  Estate,  1  Connol.  155;  9  N.  Y.  Supp. 
296,   Lott,   Surr. 

Letters  of  guardianship,  granted  by  the 
courts  of  a  foreign  State,  do  not  operate  to 
give  the  guardian  a  strict  right  to  control 
assets  of  his  ward  situated  within  this 
State.  In  order  to  be  fully  recognized  as 
the  legal  representative  of  an  infant,  a 
guardian  must  be  appointed  within  this 
State.  Trimble  v.  Dzieduzyiki,  57  How. 
208,  Van  Vorst,  J. 

A  guardian  appointed  in  another  State 
is  not  entitled  to  receive,  from  the  adminis- 
trator here,  his  ward's  portion.  Morrell  v. 
Dickey,  1  Johns.  Ch.  153.  See  Williams  v. 
Storra,  6  Id.  353;  McLoekey  v.  Reid,  4 
Bradf.  334,  Bradford,  Surr. 

Upon  a  final  settlement,  the  surrogate 
will  not  order  payment  of  a  legacy  to  a  for- 
eign guardian,  even  where  the  will  provides 
that  "money  or  property  which  might,  un- 
der it,  become  vested  in  a  minor,  might  be 
delivered  to  any  foreign  guardian."  A 
guardian  having  been  appointed  for  the  in- 
fant in  this  State,  payment  should  be  made 


to  him.  Biolley's  Estate,  1  Tuck.  422, 
Tucker,  Surr. 

The  English  chancery,  refusing  to  award 
the  custody  of  a  minor  to  the  American 
guardian,  decreed  that  the  guardian  should 
transmit  the  income  of  the  minor's  property 
to  England,  to  be  disposed  of  under  the 
direction  of  that  court. — Held,  that  there 
being  no  good  reason  for  deferring  ex  com- 
itate to  the  decision  of  the  foreign  tribunal 
permission  should  be  refused  to  the  guard- 
ian to  transmit  the  funds  abroad.  Ex 
parte  Dawson,  3  Bradf.  130,  Bradford, 
Surr. 

Letters  of  guardianship  will  not  be  is- 
sued to  a  foreign  guardian  of  a  non-resident 
infant  with  a  view  to  the  removal  of  the 
latter's  property  from  the  State,  except  upon 
the  application  of  such  foreign  guardian 
himself,  and  unless  it  appears  that  he  has 
given  a  bond  in  the  State  of  his  appoint- 
ment, and  that  the  removal  of  the  ward's 
property  out  of  this  State  will  not  conflict 
with  the  ward's  ownership.  It  is  not  suffi- 
cient in  such  a  case  that  a  foreign  guardian 
had  entered  into  a  mere  covenant,  with 
sureties,  for  the  faithful  performance  of  his 
trust.  He  must  have  given  a  bond.  Mat- 
ter of  Fitch,  3  Redf.  457,  Coffin,  Surr. 

The  mother  of  an  infant,  after  procuring 
a  divorce  and  a  decree  for  the  custody  of 
the  children  in  Michigan,  brought  the  lat- 
ter to  this  State,  where  she  resided,  with 
the  infant,  for  nearly  a  year,  and  then  died. 
The  father  having  received  letters  of  guard- 
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ianship  in  the  former  State,  applied  to  a 
surrogate  here,  for  ancillary  letters. — Held, 
that  the  applicant  had  not  brought  himself 
within  the  provision  that  the  orginal   let- 


ters must  have  been  granted  by  a  court 
"within  the  State  or  territory  where  the 
infant  resides."  Griffin  v.  Sars field,  2  Dem. 
4,  Farnum,  Surr. 


§  2839.     [Am'd,  1892.]    Proceedings  on  application  for  ancillary  letter*. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as  prescribed  in 
the  last  section,  that  the  case  is  within  that  section,  and  that  it  will  he  for  the 
ward's  interest  that  ancillary  letters  of  guardianship  should  be  issued  to  the  peti- 
tioner, he  may  make  a  decree  granting  ancillary  letters  accordingly.  Such  a 
decree  may  he  made  without  a  citation,  or  the  surrogate  may  cite  such  persons 
as  he  thinks  proper  to  show  cause  why  the  prayer  of  the  petition  should  not  be 
granted.  But  before  the  ancillary  letters  are  issued,  the  surrogate  must  inquire 
whether  any  debts  are  due  from  the  ward's  estate  to  residents  of  the  State;  and 
if  so,  he  must  require  payment  thereof. 

L.  1870,  c.  59,  §  1,  in  part.    Am'd  L.  1892,  c  576. 


§  2839,  permitting  a  surrogate  to  issue 
ancillary  letters  of  general  guardianship  of 
the  property  of  an  infant  residing  in  an- 
other State,  impliedly  authorizes  the  officer 
to  revoke  such  letters,  where  it  appears  that 
it  will  be  for  the  ward's  interest,  and  render 


secure  the  property  of  the  ward  yet  remain- 
ing within  his  jurisdiction,  irrespectively  of 
the  action  of  the  court  by  which  the  guard- 
ian's powers  were  originally  conferred. 
Johnson  v.  Johnson,  4  Dem.  93,  Coffin,  Surr. 


§  2840.     [Am'd,  1889.]    Effect  of  ancillary  letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  in  the  last  section, 
without  security  and  without  an  oath  of  office.  If  issued  in  a  case  provided  for 
in  subdivision  one,  of  section  twenty-eight  hundred  and  thirty-eight,  they  au- 
thorize the  person  to  whom  they  are  issued  to  demand  and  receive  the  personal 
property,  and  the  rents  and  profits  of  the  real  property  of  the  ward,  to  dispose 
of  them  in  like  manner  as  a  guardian  of  the  property  appointed  as  prescribed  in 
this  article;  to  remove  them  from  the  State;  and  to  maintain  or  defend  any  action 
or  special  proceeding  in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in 
subdivision  two,  of  section  twenty-eight  hundred  and  thirty-eight,  such  ancillary 
letters  of  guardianship  authorize  the  person  to  whom  they  are  issued,  to  demand 
and  receive  the  personal  estate  of  the  ward,  and  to  dispose  of  it  in  like  manner 
as  a  guardian  of  property  appointed  as  prescribed  in  this  article,  and  to  maintain 
or  defend  any  action  or  special  proceeding  respecting  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  such  letters  authorize  such  ancillary 
guardian  to  receive  from  a  resident,*  guardian,  executor,  or  administrator,  or  from 
a  testamentary  trustee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money 
or  other  property  belonging  to  the  ward,  in  a  case  where  letters  have  been  issued 
to  a  guardian  of  the  infant's  property,  from  a  surrogate's  court  of  a  county  within 
the  State,  upon  an  allegation  that  the  infant  was  a  resident  of  that  county,  except 
by  the  special  direction,  made  upon  good  cause  shown,  of  the  surrogate's  court 
from  which  the  principal  letters  were  issued,  or  unless  the  principal  letters  have 
been  duly  revoked. 

*  So  in  Session  Laws. 

L.  1870,  c.  59,  §  1,  in  part     Am'd  L.  1889,  c.  263. 


had  given  security  as  prescribed  in  §  2838, 
is  not  required  to  give  a  further  bond  sim- 
ilar to  that  which  a  domestic  guardian  must 
furnish  under  similar  conditions.  Hunt's 
Estate,  34  N.  Y.  Supp.  1088,  Surr.  Ct. 


Under  this  section  an  ancillary  guardian 
may  maintain  an  action  as  to  the  personal 
estate  of  his  ward  in  his  own  name.  Bunce 
v.   Bunce,  27  Abb.  N.  C.  61,  Patterson,  J. 

Ancillary  guardian  having  shown  that 
he  was  appointed  a  general  guardian  and 

§  2841.    Application  of  last  section  to  existing  guardians. 

The  last  section  applies  to  letters  granted,  before  this  chapter  takes  effect,  by  a 
surrogate's  court  of  the  State,  to  a  guardian  appointed  by  a  court  of  another 
State,  or  a  territory  of  the  United  States,  upon  presentation  of  an  exemplified 
transcript  of  the  record  of  his  appointment. 
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ARTICLE  SECOND. 

SUPERVISION  AND  CONTROL  OF  A  GENERAL  GUARDIAN.      SETTLEMENT  OF  HIS  ACCOUNTS. 


2842.  Guardian  to  file  annual  inventory 

and  account. 

2843.  Affidavit  to  be  annexed  thereto. 

2844.  Annual   examination  of  guardian's 

accounts. 

2845.  Proceedings,   when   account   defect- 

ive, etc. 


§  2846.  Surrogate  may  direct  as  to  infant's 
maintenance. 

2847.  When  judicial  settlement  of  guard- 
ian's account  compelled. 

2848.  Id.;  as  to  guardian  of  person. 
2949.  When    guardian    may    compel    ju- 
dicial settlement. 

2850.  Citation;   proceedings  thereupon. 

§  2842.    Guardian  must  file  annual  inventory  and  account. 

A  general  guardian  of  an  infant's  property,  appointed  by  a  surrogate's  court, 
nrast>  in  the  month  of  January  of  each  year,  as  long  as  any  of  the  infant's  prop- 
erty, or  of  the  proceeds  thereof,  remains  under  his  control,  file  in  the  surrogate's 
court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  description  of  each 
article  or  item  of  personal  property  of  his  ward,  received  by  him,  since  his  ap- 
pointment, or  since  the  filing  of  the  last  annual  inventory,  as  the  case  requires; 
the  value  of  each  article  or  item  so  received;  a  list  of  the  articles  or  items,  re- 
maining in  his  hands;  a  statement  of  the  manner  in  which  he  has  disposed  of 
each  article  or  item,  not  remaining  in  his  hands;  and  a  full  description  of  the 
amount  and  nature  of  each  investment  of  money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all  his  receipts 
and  disbursements  of  money,  during  the  preceding  year ;  in  which  he  must  charge 
himself  with  any  balance  remaining  in  his  hands,  when  the  last  account  was  ren- 
dered, and  must  distinctly  state  the  amount  of  the  balance  remaining  in  his 
hands,  at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next  year's 
account. 

L.  1837,  c.  460,  §  57. 

The  proceedings  under  §§  2842  to  2S45 
for  the  filing  of  an  annual  inventory,  and 
its  examination  are  ex  parte,  not  based  up- 
on the  application  of  interested  persons,  but 
wholly  dependent  upon  the  surrogate's 
court.  Welch  v.  Gallagher,  2  Dem.  40, 
Spring,  Surr. 

The  guardian  should  render  an  account 
every  year  in  the  form  prescribed  by  subd. 
2,  with  the  affidavit  prescribed  by  §  2843 
attached  thereto.  The  surrogate  has  no 
power  to  compel  the  guardian  to  serve  a 
copy  of  his  annual  statement  upon  his 
bondsmen  in  the  month  of  January  in  each 
year,  but  if  not  done  it  will  be  sufficient 
reason,  upon  application  by  the  sureties, 
for  requiring  the  guardian  to  file  a  new 
bond  or  to  be  removed  from  office.  Matter 
of  Bushnell,  17  State  Rep.  813;  6  Dem. 
495,  Kennedy,  Surr. 

The  provisions  of  the  Code  giving  the  sur- 


rogate's court  authority,  on  the  application 
of  the  infant,  or  of  a  relative  on  his  be- 
half, to  compel  a  testamentary  guardian  to 
render  and  file  an  account  annually,  are 
intended  merely  to  inform  that  court  as  to 
the  manner  in  which  the  guardian  is  dis- 
charging his  trust,  but  do  not  authorize  the 
judicial  settlement  of  such  intermediate  ac- 
counts, or  the  allowance  of  commissions  on 
such  accountings.  Matter  of  Haw  ley,  104 
X.  Y.  250;  5  State  Rep.  620,  rev'g  36  Hun 
258. 

While  the  supreme  court  has  the  amplest 
jurisdiction  in  the  matter  under  §  2842,  et 
seq.,  the  surrogate's  powers  relating  to 
guardians  and  wards  are  complete,  and  the 
best  interests  of  an  infant  will  be  subserved 
by  remitting  applications  for  allowance  for 
his  support  from  trust  funds  to  the  surro* 
gate.  Kirk  land  v.  Nassau  Electric  R.  Co., 
70  Misc.  583;   129  N.  Y.  Supp.  290. 


§  2843.    Affidavit  to  be  annexed  to  annual  account. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last  section,  must 
be  filed  an  affidavit,  which  must  he  made  by  the  guardian,  unless,  for  good  cause 
shown  in  the  affidavit,  the  surrogate  permits  the  same  to  he  made  by  an  agent  or 
attorney,  who  is  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's  knowledge  and 
belief,  a  full  and  true  statement  of  all  the  guardian's  receipts  and  disbursements, 
on  account  of  the  ward;  and  of  all  money  and  other  personal  property  of  the 
ward,  which  have  come  to  the  hands  of  the  guardian,  or  have  been  received  by 
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any  other  person  by  his  order  or  authority,  or  for  his  use,  since  his  appointment, 
or  since  the  filing  of  the  last  annual  inventory  and  account,  as  the  case  requires ; 
and  of  the  value  of  all  such  property;  together  with  a  full  and  true  statement 
and  account  of  the  manner  in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the  inventory  and  account; 
and  a  full  and  true  description  of  the  amount,  and  nature  of  each  investment 
made  by  him,  since  his  appointment,  or  since  the  filing  of  the  last  annual  in- 
ventory, and  account,  as  the  case  requires;  and  that  he  does  not  know  of  any 
error  or  omission  in  the  inventory  or  account,  to  the  prejudice  of  the  ward.  The 
surrogate  must  annex  a  copy  of  this  and  the  last  section,  to  all  letters  of  guard- 
ianship of  the  property  of  an  infant  issued  from  his  court. 
In  place  of  L.  1837,  c.  460,  §§  57  and  58,  in  part 

§  2844.     [Am'd,  1881.]    Annual  examination  of  guardian's  accounts. 

In  the  month  of  February  of  each  year  and  thereafter  until  completed,  the 
surrogate  must,  for  the  purposes  specified  in  the  next  section,  examine  or  cause  to 
be  examined,  under  his  direction,  all  inventories  and  accounts  of  guardians  filed 
since  the  first  day  of  February  of  the  preceding  year.  The  examination  may  be 
made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person  specially  appointed  by 
the  surrogate  to  make  it,  who  must,  before  he  enters  upon  the  examination,  sub- 
scribe and  take  before  the  surrogate,  and  file  with  the  clerk  of  the  surrogate's 
court,  an  oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report  to  the 
surrogate.  Where  the  surrogate  seasonably  certifies  in  writing  to  the  board  of 
supervisors,  or,  in  the  county  of  New  York,  to  the  board  of  aldermen,  that  the 
examination  required  by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of 
the  surrogate's  court,  or  by  any  clerk  employed  in  his  office  and  paid  by  the 
county,  the  board  must  provide  for  the  compensation  of  a  suitable  person  to  make 
the  examination. 

L.  1837,  c.  460,  §  58,  in  part.     Am'd  L.  1881,  c  535. 

§  2845.    Proceedings  when  accounts  are  defective  or  not  filed. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as  prescribed  in  the 
last  section,  that  a  general  guardian  of  an  infant's  property,  appointed  by  letters 
issued  from  his  court,  has  omitted  to  file  his  annual  inventory  or  account,  or  the 
affidavit  relating  thereto,  as  prescribed  in  the  last  section  but  one;  or  if  the  surro- 
gate is  of  the  opinion,  that  the  interest  of  the  ward  requires  that  the  guardian 
should  render  a  more  full  or  satisfactory  inventory  or  account;  the  surrogate  must 
make  an  order,  requiring  the  guardian  to  supply  the  deficiency,  and  also,  in  his 
discretion,  requiring  the  guardian  personally  to  pay  the  expense  of  serving  the 
order  upon  him.  Where  the  guardian  fails  to  comply  with  such  an  order,  within 
three  months  after  it  is  made;  or  where  the  surrogate  has  reason  to  believe  that 
sufficient  cause  exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  discre- 
tion, appoint  a  fit  and  proper  person  special  guardian  of  the  ward,  for  the  pur- 
pose of  filing  a  petition  in  his  behalf,  for  the  removal  of  the  guardian,  and  prose- 
cuting the  necessary  proceedings  for  that  purpose. 

L.  1837,  c  460,  §  60. 


Failure  to  report  the  disposition  of  the 
purchase-money  of  infant's  bonds.     Hunt  v. 


Hunt,  58  N.  Y.  666,  rev'g  65  Barb.  577 ;    1 
T.  A  C.  6,  Add. 


§  2846.    Surrogate  direct  as  to  infant's  maintenance. 

Upon  the  petition  of  the  general  guardian  of  an  infant's  person  or  property; 
or  of  the  infant;  or  of  any  relative  or  other  person  in  his  behalf;  the  surrogate, 
upon  notice  to  such  persons,  if  any,  as  he  thinks  proper  to  notify  may  make  an 
order,  directing  the  application,  by  the  guardian  of  the  infant's  property,  to  the 
support  and  education  of  the  infant,  of  such  a  sum  as  to  the  surrogate  seems 
proper,  out  of  the  income  of  the  infant's  property ;  or,  where  the  income  is  inade- 
quate for  that  purpose,  out  of  the  principal. 
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The  guardian  of  a  minor's  estate  has  full 
authority  over  the  personalty,  and  in  the 
exercise  of  an  honest  discretion  may  sell  or 
pledge  the  same  for  the  ward's  benefit,  and 
hence,  even  without  authorization  from  the 
surrogate's  court,  as  expressly  permitted  by 
§§  2472,  2821,  2846,  a  mother,  the  general 
guardian  of  her  minor  son  whose  only  prop- 
erty was  his  interest  as  beneficiary  in  a 
policy  of  insurance  on  her  life,  was  em- 
powered to  pledge  the  policy  as  security 
for  a  loan  from  the  insurer  to  enable  the 
son  to  get  a  professional  education,  other- 
wise unobtainable,  so  that,  while  she  might 
be  accountable  for  her  management,  the 
pledge,  being  in  good  faith  on  both  sides, 
was  valid  as  to  third  persons.  Clare  v. 
Mutual  Life  Ins.  Co.,  201  N.  Y.  492;  94 
N.  E.  1075. 

The  mother  and  general  guardian  of  a 
daughter  on  her  final  accounting  will  be  al- 
lowed expenditures  made  for  her  during  her 
lender  years,  though  she  was  maintained  as 
one  of  the  family,  but  largely  thereafter  by 
work  of  her  mother  as  domestic  servant, 
and  otherwise,  to  the  same  amount  as  if  the 
guardian  had  made  earlier  application  for 
the  allowance.  Matter  of  Klunck,  33  Misc. 
267;  68  N.  Y.  Supp.  629,  Surr.  Ct. 

In  a  proceeding  to  establish  a  claim 
against  an  infant  and  obtain  payment  from 
his  estate,  a  special  guardian  was  appointed 
to  represent  the  infant,  and  a  citation  was 
served  on  the  infant,  and  on  the  guardians 
of  his  person  and  estate.  No  answer  was 
filed,  but  the  surrogate  referred  the  claim 
to  a  referee,  and  on  his  report  the  petition 
was  granted. — Held,  that  petitioner  was  en- 
titled only  to  the  costs  and  disbursements  of 
an  uncontested  proceeding,  as  provided  by 
§  2561.  Rylance's  Estate,  25  Misc.  283; 
55  N.  Y.  Supp.  433,  Surr.  Ct. 

An  allowance  for  an  infant's  past  main- 
tenance may  be  made  on  an  application  un- 
der §  2846,  providing  that,  on  application 
of  any  one  in  the  infant's  behalf,  the  sur- 
rogate may  direct  the  guardian  of  the  in- 
fant's property  to  apply  to  his  support  and 
education  such  sum  as  the  surrogate  deems 
proper  out  of  the  infant's  income  or  princi- 
pal,   lb. 

Where  a  guardian  appointed  on  his  own 
petition  to  succeed  a  former  guardian  of 
his  nephew  ten  years  old,  had  refused  to 
pay  for  his  support  unless  he  came  to  reside 
with  his  guardian, — Held,  that  the  guard- 
ian had  no  arbitrary  right  to  the  custody 
of  his  ward,  whose  best  interest  was  the 
primary  consideration,  and  that  an  order 
for  payment  of  past  support  should  issue, 
and  for  a  further  sum  to  be  paid  weekly 
by  the  guardian  until  otherwise  ordered. 
Matter  of  Wentz,  9  Misc.  240;  30  N.  Y. 
Supp.  211,  Surr.  Ct. 

Where  an  infant  entitled  to  an  expectant 
estate  which  has  vested,  but  the  time  of 
possession  is  postponed  until  majority,  is 
destitute  of  other  means  of  support,  the 
surrogate's  court  has  power  to  direct  the 
trustees  to  pay  to  the  general  guardian  a 
suitable  sum  out  of  the  rents  and  profits 
to  be  applied  to  the  maintenance  ana  edu- 


cation of  the  infant.  Matter  of  Fritts,  19 
Misc.  402;  44  N.  Y.  Supp.  344,  Surr.  Ct. 

A  surrogate's  court  nas  jurisdiction  to 
hear  and  determine  a  claim  for  an  allow- 
ance for  maintenance  of  an  infant,  past  or 
future  not  only  upon  final  settlement  of 
the  accounts  of  the  guardian,  but  at  any 
time  prior  thereto,  upon  the  petition  of  the 
guardian,  or  of  any  person  in  behalf  of  the 
infant,  whether  the  application  is  approved 
or  disputed  by  the  guardian.  Matter  of  Es- 
tate of  Haslehurst,  4  Misc.  366;  25  N.  Y. 
Supp.   827. 

The  surrogate  may  allow  a  claim  for  past 
support  of  an  infant  though  it  is  disputed 
by  the  guardian.     lb. 

Under  §  2846,  and  under  §  2472,  subd.  7, 
the  surrogate  is  not  ousted  of  jurisdiction 
to  direct  payment  of  a  claim,  made  for  an 
infant's  board,  by  the  fact  that  the  guard- 
ian contests  such  claim.  Matter  of  Ker- 
win,  59  Hun  589;  37  State  Rep.  436;  14 
N.  Y.  Supp.  353. 

A  natural  guardian  may  petition  for  an 
order  directing  a  general  guardian  to  apply 
property  to  the  support  and  education  of 
the  infant^  but  he  cannot  so  proceed  against 
the  executor.  Quin  v.  Hill,  6  Dem.  39;  19 
State  Rep.  830,  Coffin,  Surr. 

A  surrogate  will  not  direct  a  general 
guardian  to  pay  over  moneys  for  the  sup- 
port of  the  infant  to  the  natural  guardian, 
lb. 

A  petition,  by  the  father  and  general 
guardian  of  an  infant,  whose  estate  con- 
sists exclusively  of  a  provision  contained  in 
the  will  of  a  mother,  praying  for  the  exer- 
cise, by  a  surrogate,  of  the  power,  granted 
by  §  2846,  to  direct  the  application  of  the 
infant's  income  to  his  support  and  educa- 
tion, should  show  the  amount  of  net  an- 
nual income  likely  to  be  earned  by  such  tes- 
tamentary provision,  the  station  in  life 
and  accustomed  style  of  living  of  the  dece- 
dent's family,  and  the  inability  of  the 
father  to  furnish  the  necessary  means  for 
the  purposes  mentioned.  Norton  v.  Sill- 
cocks,  4  Dem.  145,  Rollins,  Surr. 

Neither  §  2846  nor  §  2472,  subd.  7,  au- 
thorizes a  surrogate's  court  to  compel  a 
general  guardian  to  pay  a  claim  for  services 
rendered  by  a  guardian  ad  litem  in  caring 
for  the  ward's  property,  where  the  validity 
of  the  claim  has  not  been  established.  In 
re  Stoehr's  Estate,  23  N.  Y.  Supp.  280, 
Coleman,  Surr. 

§  2846  only  authorizes  the  use  of  the  in- 
fant's property  for  its  education  and  main- 
tenance. It  does  not  provide  for  the  pay- 
ment of  a  debt  already  incurred.  Welch 
v.  Gallagher,  2  Dem.  40,  Spring,  Surr. 

Allowance  to  a  mother  as  guardian,  for 
past  maintenance  of  child  from  death  of 
father  to  majority.  Matter  of  Winsor,  5 
Dem.  340;  7  State  Rep.  715,  Rollins,  Surr.; 
Estate  of  Ogg,  20  State  Rep.  867;  1  Con- 
nol.  10,  Ransom.  Surr.;  Voessing  v.  Voes- 
sing.  4  Redf.  360,  Coffin,  Surr. 

Where  the  father  and  general  guardian 
of  an  infant  expends  money  for  the  support 
of  his  infant  daughter  before  his  appoint- 
ment as  her  guardian,  and  also  afterwards, 
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and  it  shall  be  shown  to  the  satisfaction  of 
the  surrogate  that  his  means  were  not  suffi- 
cient for  the  support  of  himself  and  the 
child,  and  that  he  was  justified  in  draw- 
ing on  his  ward's  estate  for  her  support, 
in  proceedings  for  the  judicial  settlement  of 
his  account, — Held,  (1)  that  he  is  to  be  al- 
lowed credit  for  such  necessary  expenses 
incurred  after  his  appointment  as  general 
guardian;  (2)  that  as  to  the  expenses  in- 
curred before  his  appointment  as  guardian, 
each  case  depends,  in  a  great  measure,  upon 
its  peculiar  circumstances.  The  broad  rule 
laid  down  in  the  earlier  cases,  that  he  was 
not  to  be  allowed  for  such  expenditures,  is 
now  modified  by  the  more  liberal  applica- 
tion of  the  rules  of  equity.  Matter  of 
Wright,  22  State  Rep.  83;  6  N.  Y.  Supp. 
773;   1  Connol.  281,  Ransom,  Surr. 

The  income  of  a  fund  held  by  a  guardian 
for  his  ward  is  the  primary  fund  from 
which  to  give  support  and  maintenance  to 
the  latter,  and  the  expenditures  and  dis- 
bursements to  be  made  for  such  purposes 
will  generally  be  limited  to  the  income  from 
the  fund.  Where,  however,  the  fund  is 
small  and  more  means  are  necessary  to  the 
due  maintenance  of  the  ward  than  can  be 
derived  from  the  income,  the  capital  may 
be  broken  in  upon,  only,  however,  to  the 
extent  necessary  to  answer  the  just  and 
proper  demands  of  the  ward,  having  in  view 
the  amount  of  the  fund  and  the  situation, 
circumstances,  and  condition  of  the  ward  in 
the  particular  case.  The  burden  of  showing 
an  encroachment  upon  the  principal  neces- 
sary, rests  upon  the  guardian  on  his  ac- 
counting, either  by  the  production  of  an 
order  of  the  court  giving  the  right  to  make 
the  payments  or  by  furnishing  undoubted 
proof  fully  establishing  the  fact.  Matter 
of  Wendell,  32  Hun  545. 

In  1872  appellant  had  a  fund  of  $9,070.83, 
as  guardian  for  a  girl  between  twelve  and 
thirteen,  occupying  a  position  of  high  re- 
spectability and  of  considerable  refinement. 
Upon  the  settlement'  of  the  guardian's  ac- 
count it  appeared  that  he  had  expended  in 
the  support,  education,  and  maintenance  of 
his  ward  a  sum  exceeding  by  the  amount 
of  several  thousand  dollars  the  income  of 
the  fund.  By  the  decree  settling  his  ac- 
counts he  was  allowed  the  income  of  the 
fund  up  to  1876,  and  thereafter  he  was  al- 
lowed to  encroach  upon  the  principal  to  an 
amount  sufficient  to  make  the  annual  ex- 
penditure $900,  thereby  encroaching  upon 
the  principal  to  the  extent  of  $1,204.50. — 
Held,  that  the  decree  was  correct;  that  the 
guardian  should  not  be  allowed  to  charge 
the  remainder  of  the  expenditures  upon  the 
fund.     lb. 

The  guardian  should  expend  no  more 
than  the  income  of  the  ward  for  his  sup- 
port and  education,  without  an  order  of  the 
court  for  that  purpose  obtained.  If  he  ex- 
pend any  part  of  the  principal  without  such 
order  he  takes  the  chance  of  losing  it  if  not 
approved  by  the  court.  Matter  of  Bushnell, 
17  State  Rep.  813;  6  Dem.  495,  Kennedy, 
Surr. 

It  seems,  that  a  general  guardian  of  a 


step-daughter  has  a  legal  right  to  contract 
with  the  step-father  for  her  support,  and 
on  settlement  of  his  accounts,  the  guardian 
is  entitled  to  be  allowed  such  reasonable 
sum  as  has  been  in  good  faith  paid  by  him 
for  that  purpose.  Matter  of  Ackerman,  110 
X.  Y.  654. 

Where,  by  the  terms  of  a  will,  it  is  made 
the  duty  of  an  executor  and  the  guardian 
of  an  infant  to  apply  the  rents,  and  if  nec- 
essary the  proceeds,  of  the  realty  to  the  sup- 
port of  the  infant,  and  the  guardian,  in 
the  discharge  of  this  duty,  contracts  with 
another  for  the  infant's  support,  with  the 
executor's  consent,  the  person  so  contracted 
with  can  look  to  the  guardian  only  for 
payment,  and  not  to  the  ward  after  he  at- 
tains his  majority,  especially  where  he  has 
a  judgment  against  the  guardian.  Nither- 
eott  v.  Kelly,  24  State  Rep.  171;  57  N.  Y. 
Supr.  27. 

A  mother  who  is  the  general  guardian  of 
her  minor  daughters  is  personally  liable  on 
a  contract  made  by  her  for  their  care  and 
maintenance,  and  the  mere  addition  to  her 
signature  of  the  word  "guardian"  will  not 
relieve  her  of  such  personal  liability.  Al- 
drich  v.  Moore,  26  State  Rep.  964. 

When  the  parent  is  guardian  of  his  child 
it  is  not  part  of  his  duty,  simply  as  guard- 
ian, to  contribute  to  the  support  of  the  ward 
out  of  his  own  funds.  The  circumstances 
of  the  parent,  as  well  as  the  amount  of  the 
estate  of  the  ward,  may  be  taken  into  con- 
sideration in  fixing  the  degree  of  and  de- 
termining whether  there  is  any  liability  of 
the  person  as  parent  to  support  the  child. 
An  allowance  may  be  made  to  a  parent  who 
is  also  guardian  for  past  maintenance  and 
support  of  a  ward  in  a  proper  case.  Matter 
of  Bushnell. 

C,  one  of  the  administrators  of  a  certain 
estate,  who  was  also  the  general  guardian 
of  the  children  of  the  intestate,  which  chil- 
dren were  without  relatives  who  were  in- 
terested in  their  welfare,  in  perfect  good 
faith  and  with  the  honest  and  earnest  pur- 
pose of  promoting  the  welfare,  comfort,  and 
best  interests  of  his  wards  and  of  their 
estate,  and  under  the  advice  and  with  the 
consent  of  the  other  general  guardians,  em- 
ployed an  aunt  of  the  children  as  a  house- 
keeper and  kept  the  family  together  on  the 
homestead  farm  of  the  intestate,  spending 
certain  money  of  the  estate  in  making  nec- 
essary repairs  to  the  real  estate,  for  liens 
and  taxes,  and  to  carry  on  the  farm,  and 
to  support,  maintain,  and  educate  the  fam- 
ily; said  expenditures  being  such  that  they 
would  have  been  authorized  by  the  court  if 
application  had  been  made  in  advance  of 
paying  out  the  money. — Held,  that  under 
the  circumstances  all  the  expenditures  made 
by  C,  in  his  twofold  capacity  as  adminis- 
trator and  guardian  of  these  children,  would 
be  allowed  and  confirmed.  That  the  claim 
for  the  support  and  maintenance  of  this 
family  should  not  be  disallowed  because  no 
separate  account  was  made  up  for  each  in- 
fant, that  being  impossible  under  the  cir- 
cumstances. Shepard  v.  Stebbins,  17  State 
Rep.  900. 
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A  surrogate  has  no  power  to  restrain  a 
general  guardian  from  acting  as  such,  and 
at  the  same  time  to  direct  him  to  pay  out 
of  the  cash  in  his  hands  a  gross  sum  of 
money  to  the  infant,  to  be  expended  by  such 
infant  for  school  tuition,  clothing,  and  her 
daily  expenses.  Nor  has  he  power  to  direct 
a  general  guardian  to  use  the  principal  of 
the  estate  for  the  support  and  maintenance 
of  the  infant,  while  interest  remains  un- 
collected and  the  debtors  owing  such  inter- 
est to  the  estate  are  solvent.  He  has  no 
power  to  give  general  directions  that  the  in- 
fant, no  matter  what  her  age,  shall  have  the 
control  and  disposition  of  the  funds  of  her 
estate.  He  may  direct  the  payment  of  spe- 
cific bills  or  he  may  direct  the  guardian 
that  he  shall  expend  the  money  in  the  pur- 
chase of  supplies  for  his  ward  or  furnishing 
education  of  a  particular  character.     In  re- 


spect to  the  supplies  which  are  necessary  for 
the  ward  and  the  means  of  education  suit- 
able, the  ward  is  not  to  judge  of  that  nor 
to  incur  bills  at  her  discretion,  but  it  must 
be  either  the  discretion  of  the  court  or  the 
guardian.  Matter  of  Plumb,  54  Hun  637; 
22  State  Rep.  647. 

The  court  has  no  power,  upon  petition  or 
motion,  to  appropriate  any  part  of  the  es- 
tate of  an  infant  to  the  payment  of  claims 
against  the  infant.  The  only  way  in  which 
such  claims  can  be  recovered  is  by  action. 
Matter  of  Greenhalgh,  45  State  Rep.  924. 

Real  Property  Law  allows  the  supreme 
court  and  surrogate,  on  the  application  of 
an  infant's  guardian,  to  direct  a  suitable 
sum  from  the  rents  and  profits  directed  to 
be  accumulated  for  infants  entitled  to  an 
expectant  estate  to  be  applied  to  the  in- 
fant's support. 


§  2847.  [Am'd,  1890.]  Wlien  settlement  of  guardian's  accounts  com- 
pelled. 

A  written  petition,  duly  verified,  praying  for  the  judicial  settlement  of  the  ac- 
count of  a  general  guardian  of  an  infant's  property,  and  that  he  may  be  cited  to 
attend  the  settlement  thereof,  may  be  presented  to  the  surrogate's  court,  in  either 
of  the  following  cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  successor,  including  a  guardian  appointed  after  the  re- 
versal of  a  decree,  appointing  the  person  so  required  to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  letters  have  been  re- 
voked; or  by  the  legal  representative  of  such  surety.  Citation  under  this  subdi- 
vision must  be  directed  to  both  the  guardian  and  the  ward. 

2  R.  S.  152,  §  11.    Am'd  L.  1890,  c  62. 


A  guardian  appointed  in  1865  for  a  ward 
born  in  1857  had  never  filed  an  inventory 
nor  an  account,  and  died  in  1887,  and  his 
executor  qualified  in  1888.— Held,  that  a 
special  proceeding  by  the  ward  in  1901 
against  the  executor  to  make  him  account 
for  money  alleged  to  have  been  received  by 
the  guardian  in  1865  was  barred  by  the 
lapse  of  ten  years  after  1878,  at  which  time 
the  ward  became  of  age  and  had  a  right 
to  compel  an  accounting.  Matter  of  Lewis, 
74  N.  Y.  Supp.  469,  Surr.  Ct. 

In  an  action  against  the  guardian's  ex- 
ecutor in  1901  a  presumption  of  payment 
to  the  ward  is  created,     lb. 

The  only  authority  for  compelling  a 
guardian  to  account  on  the  application  of 
any  one  is  that  given  in  §  2847.  Welch  v. 
Gallagher,  2  Dem.  40,  Spring,  Surr. 

A  surety  upon  a  general  guardian's  bond 
cannot  compel  an  accounting  on  the  part  of 
his  principal  nor  be  cited  to  the  latter's 
accounting.  Otherwise  as  to  the  surety  of 
an  executor  or  administrator.  Smith  v. 
Lusk,  2  Dem.  595,  Coffin,  Surr. 

No  jurisdiction  is  conferred  upon  the  sur- 
rogate's court  by  the  Code,  or  by  previous 
statutes,  to  judicially  settle  the  accounts  of 
a  testamentary  guardian,  either  on  his  own 
application  or  on  that  of  any  other  person, 
while  the  guardianship  continues  and  an 
attempted    settlement    of    the    kind,    made 


either  before  or  since  the  adoption  of  the 
Code,  is  void  for  want  of  jurisdiction. 
Matter  of  Hawley,  104  N.  Y.  250;  5  State 
Rep.   620,  rev'g  36  Hun  258. 

It  seems  the  surrogate's  court  has  juris- 
diction to  settle  the  account  of  a  testamen- 
tary guardian  only  in  the  three  cases  speci- 
fied in  §  2847, — i.  e.,  where  the  ward  has 
attained  his  majority;  where  he  has  died, 
and  where  the  guardian  has  been  super- 
seded bv  a  successor.     lb. 

The  surrogate  cannot  compel  the  repre- 
sentatives of  a  deceased  guardian  to  account 
and  pay  over  a  balance  found  due  from  him. 
Andrade  v.  Cohen,  32  Hun  225. 

An  infant's  petition  to  compel  an  ac- 
counting signed  by  his  guardian,  without 
adding  any  official  designation,  but  reciting 
in  the  body  of  the  petition  that  it  was  the 
petition  of  the  infant  by  his  guardian, — 
Held,  good.     Matter  of  Hurlburt,   43  Hun 

311. 

A  surrogate  cannot  compel  an  attorney 
or  counsel  of  a  guardian  to  account  for 
moneys  of  the  infant.  Matter  of  O'Neil,  1 
Tuck.  36,  Tucker,  Surr. 

Lapse  of  time  since  the  majority  of  a 
ward  will  not  bar  a  petition  to  compel  the 
guardian  to  account,  when  the  guardian  has 
kept  the  fund  separate  from  his  own  prop- 
erty, and  has  never  informed  the  ward  of 
its  existence,  and  has  in  no  way  repudiated 


4604: 


SURR.    CT. :    GBN^L   GUARd'n  :    SETTI-'t  OF   AOo't.         *i?8f8I2852 

'  cl8,t.7,a.2 


or  denied  the  trust.  In  re  Camp,  10  N.  Y. 
Supp.  141;  32  State  Rep.  336,  rev'd  126 
N.  Y.  377;  37  State  Rep.  768. 

The  account. — Petitioner,  one  of  six  in- 
fant wards,  having  become  of  age  in  1879, 
and  called  the  testamentary  guardians  to 
account,  they  filed  an  account  of  their  pro- 
ceedings as  guardians  of  all  the  children, 
from  the  commencement  of  their  trust  to 
February,  1882,  showing  a  balance  in  their 
hands  of  about  $500;  the  balance,  in  1879. 
when  petitioner  attained  majority,  being 
over  $6,000.  Petitioner  filed  no  objections 
to  the  account. — Held,  that  the  account  was 


incorrectly  stated;  that  it  should  have  been 
made  up  by  charging  the  guardians  with 
petitioner's  share  of  the  common  property, 
and  crediting  them  with  his  share  of  the 
common  disbursements,  together  with  such 
disbursements  as  were  made  for  his  exclu- 
sive benefit;  that,  petitioner  not  having  ap- 
peared by  attorney,  or  objected  to  the  ac- 
count, a  decree  should  not  be  made  until 
the  production  of  his  consent,  duly  acknowl- 
edged, to  receive  one  sixth  of  the  balance 
of  the  account  as  rendered.  Freeman  v. 
Mohrman,  1  Dem.  461,  Livingston,  Surr. 


§  2848.     [Am'd,  1881.]     Settlement  of  accounts  of  guardian  of  person. 

A  petition,  for  the  judicial  settlement  of  the  account  of  a  general  guardian  of 
an  infant's  person,  may  be  presented,  as  prescribed  in  the  last  section,  or  by  the 
general  guardian  of  the  infant's  property;  but  upon  the  presentation  thereof, 
proof  must  be  made,  to  the  surrogate's  satisfaction,  that  the  guardian  so  required 
to  account  has  received  money  or  property  of  the  ward,  for  which  he  has  not 
accounted;  or  which  he  has  not  paid  or  delivered,  to  the  general  guardian  of  the 
infant's  property;  and  a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the 
purposes  of  this  chapter,  deemed  a  general  guardian. 

Am'd  L.  1881,  c.  535. 


The  surrogate  cannot  require  the  repre- 
sentatives of  a  deceased  guardian  to  ac- 
count, unless  it  is  shown  that  thev  have  re- 


ceived  property  of  the  ward.     Fa nw worth 
v.  Oliphant,  10  Barb.  30. 


§  2849.  [Am'd,  1893.]  When  guardian  may  compel  settlement  of  ac- 
counts. 

A  guardian  may  present  to  the  surrogate's  court  a  written  petition  duly  veri- 
fied, praying  for  a  judicial  settlement  of  his  account  and  a  discharge  from  his 
duties  and  liabilities,  in  any  case  where  a  petition  for  a  judicial  settlement  of  his 
account  may  be  presented  by  any  other  person  as  prescribed  in  either  of  the  last 
two  sections.  The  petition  must  pray  that  the  person  who  might  have  so  pre- 
sented a  petition,  and  also  the  sureties  in  his  *  official  bond  of  such  guardian  or  the 
legal  representatives  of  such  surety  may  be  cited  to  attend  the  settlement. 

*  So  in  Session  Laws. 

2  R.  S.  152,  §  12.     Am'd  L.  18&3,  c.  304. 


A  general  guardian  claiming  a  balance 
against  his  late  ward,  who  has  arrived  at 
age,  must  settle  his  accounts  before  the  sur- 
rogate, and  cannot  sue  in  the  supreme 
court  for  the  balance  due  him.  Colon  s  Es- 
tate, 1  Tuck.  244,  Tucker,  Surr. 

This  section  has  no  application  to  a  pro- 


ceeding by  the  ward;  and  the  sureties  are, 
in  the  absence  of  fraud,  bound  by  a  judg- 
ment against  the  guardian  in  such  proceed- 
ing, though  not  made  parties  thereto. 
Eberle  v.  Schilling,  32  Misc.  195;  65  N.  Y. 
Supp.  728,  App.  T. 


§  2850.  [Am'd,  1882,  1887.]  Citation  and  proceedings  on  settlement  of 
accounts. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  either  of  the  last  three 
sections,  the  surrogate  must  issue  a  citation  accordingly.  Section  two  thousand 
seven  hundred  and  twenty-seven,  sections  two  thousand  seven  hundred  and  thirty- 
three  to  two  thousand  seven  hundred  and  thirty-seven,  both  inclusive,  and  sections 
two  thousand  seven  hundred  and  forty-one  and  two  thousand  seven  hundred  and 
forty-four,  of  this  act,  apply  to  a  guardian  accounting  as  prescribed  in  this  article, 
and  regulate  the  proceedings  upon  such  an  accounting.  The  accounting  party 
must  annex  to  every  account  produced  and  filed  by  him  an  affidavit,  in  the  form 
prescribed  in  this  article  for  the  affidavit  to  be  annexed  by  him  to  his  annual  in- 
ventory and  account.  A  guardian  designated  in  this  title  is  entitled  to  the  same 
compensation  as  an  executor  or  administrator. 

2R.S.  153,  §  22.     Am'd  L.  1882,  c.  400;  L.  1887,  c  143. 
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A  general  guardian  has  no  authority  to 
invest  the  personalty  of  his  ward  in  real 
estate  without  first  obtaining  an  order  of 
the  supreme  court.  Matter  of  Decker,  37 
Misc.  527;  76  N.  Y.  Supp.  315. 

A  guardian  has  no  authority  to  invest 
in  bank  stock,  nor  in  bonds  of  a  foreign 
corporation,     lb. 

Sale  by  the  guardian  of  his  ward's  lands 
under  an  order  of  the  county  court,  at  very 
nuch  less  than  their  value,  showing  care- 
essness  and  indifference,  if  not  dishonesty, 
—Held,  sufficient  cause  for  charging  him 
with  the  loss,  on  his  accounting,  and  for 
denying  him  commissions.  Matter  of  No- 
wak,  38  Misc.  713;  78  N.  Y.  Supp.  288. 

Where  a  guardian  who  has  received 
moneys  belonging  to  his  ward  which  he 
has  never  accounted  for  or  separately  in- 
vested, dies  after  the  lapse  of  many  years, 
having  in  his  possession  a  sum  of  money 
less  than  the  amount  due  the  ward  and 
being  indebted  to  other  persons  also  for  the 
conversion  of  trust  moneys,  there  is  no  suf- 
ficient identity  of  the  trust  funds  to  au- 
thorize the  surrogate  to  direct  the  pay- 
ment of  the  amount  due  the  ward  in  pref- 
erence to  the  claims  of  other  creditors 
against  the  estate.  Matter  of  Hicks,  170 
N.  Y.  195;  63  N.  K  266. 

The  amount  expended  by  a  special  guard- 
ian in  improving  the  real  estate  of  the 
infants  should  not  be  allowed  as  a  credit 
in  his  account  without  proof  o/  the  neces- 
sity of  such  improvements  and  that  the  in- 
terests of  the  infants  demanded  them.  Mat- 
ter of  Smith,  97  App.  Div.  157;  89  N.  Y. 
Supp.  639. 

The  avails  of  the  sale  of  land  derived 
from  the  infants'  father  are  not  applicable 
to  the  payment  of  the  debts  of  the  estate 
of  their  mother.     lb. 

A  guardian  will  be  charged  upon  his  ac- 
counting with  a  sum  of  money  which  he 
received  from  a  former  guardian  knowing 
that  it  had  been  taken  out  of  the  estate  of 
the  ward,  and  where  his  account  indicates 
a  lack  of  fairness  in  omitting  to  disclose 
a  receipt  of  sums  of  money  and  a  disposi- 
tion to  deplete  the  estate  by  the  advance- 
ment of  an  exaggerated  claim  in  his  favor, 
commissions  will  be  denied  and  costs  of  the 
accounting  awarded  against  him  personally. 
Matter  of  Ward,  49  Misc.  181;  98  N.  Y. 
Supp.  923. 

The  court  may  allow  the  guardian  for 
past  support  and  maintenance  of  the  ward 
where  the  sum  would  have  been  authorized 
if  previous  application  had  been  made.     lb. 

The  surrogate  has  no  power  to  allow  the 
claim  of  a  guardian,  upon  his  accounting, 
for  services  rendered  as  counsel  for  the 
infant  in  the  action  in  which  the  estate 
was  created,  and  before  his  appointment  as 
general  guardian.  Matter  of  Tyndall,  48 
Misc.  39;  96  N.  Y.  Supp.  222. 

The  accounts  of  a  guardian  asking  to  be 
discharged  may  be  settled  before  the  ap- 
pointment of  his  successor,  but  the  decree 
of  the  surrogate  thereon  is  not  conclusive 
upon  an  accounting  after  the  appointment 
of  his  successor.     lb. 


Upon  judicial  settlement  of  a  guardian's 
accounts  an  allowance  may  be  made  on  ac- 
count of  advancements  for  the  support  and 
maintenance  of  the  ward,  though  no  order 
permitting  such  expenditures  was  previous- 
ly obtained.  Matter  of  Putney,  61  Misc. 
1;    114  N.  Y.  Supp.  556. 

A  guardian  of  an  infant  may  appoint  an 
attorney  to  collect  an  overdue  mortgage, 
and  to  give  a  satisfaction  piece  therefor, 
and  a  mortgagee,  paying  such  overdue  mort- 
gage, is  entitled  to  have  this  mortgage  sat- 
isfied. Forbes  v.  Reynard,  113  App.  Div. 
306;  98  N.  Y.  Supp.  710. 

The  fact  that  a  guardian  has  not  ac- 
counted in  court  is  of  no  importance  as 
affecting  the  title  to  real  property.  A 
guardian  is  not  absolutely  bound  to  ac- 
count in  court  for  the  property  of  his  ward. 
He  may  account  out  of  court  when  the  ward 
arrives  at  the  age  of  twenty-one  years,  and 
if  such  accounting  be  fairly  and  honestly 
made,  and  no  advantage  taken  of  the  ward, 
a  release  given  by  him  to  the  guardian  is 
just  as  effective  as  a  decree  entered  in 
court.     lb. 

A  guardian  who  advances  his  own  money 
to  protect  his  ward's  real  estate  from  fore- 
closure, bids  in  the  property  and  takes  title 
in  his  own  name,  which  he  stands  ready  to 
convey  to  the  ward,  should  be  allowed  in- 
terest on  the  sum  advanced  by  him,  but 
should  be  charged  with  interest  on  rents 
which  he  has  collected  in  his  own  name. 
McCormick  v.  Shannon,  127  App.  Div.  745; 
111   N.  Y.  Supp.  875. 

It  is  Improper  to  grant  an  order  ex  parte 
on  the  application  of  a  guardian  of  the  per- 
son, requiring  the  guardian  of  the  property 
to  pay  over  money  to  the  attorney  of  the 
former,  where  the  petition  does  not  set 
forth  the  nature  of  the  services  rendered 
and  to  be  rendered,  with  sufficient  distinct- 
ness and  certainty.  Matter  of  White,  78 
N.  Y.  Supp.  153. 

A  direction  requiring  a  guardian  to  pay 
an  infant  a  sum  of  money  for  vacation  ex- 
penses against  the  objection  of  his  father, 
having  been  made  and  the  court  having  sub- 
sequently refused  to  vacate  it, — Held,  on  a 
consideration  of  the  circumstances  that  the 
latter  order  would  be  sustained  on  appeal. 
Matter  of  White,  101  App.  Div.  172;  91  N. 
Y.  Supp.   513. 

A  general  guardian  will  be  required  to 
p*iv  costs  personally  where  his  unauthorized 
acts  have  compelled  the  filing  of  objections 
to  his  account.  Matter  of  Decker,  37  Misc. 
527;   76  N.  Y.  Supp.  315. 

The  general  rule  is  that  guardians,  as 
well  as  executors  and  trustees,  must  per- 
form within  reasonable  limits  the  actual 
manual  labor  requisite  to  the  due  execution 
of  their  duties,  and  the  propriety  of  allow- 
ing disbursements  for  assistance  depends 
upon  the  circumstances  of  the  particular 
case,  and  the  surrogate,  having  found  as  a 
matter  of  fact  that  the  situation  was  not 
such  as  warranted  the  guardian  in  question 
in  employing  an  agent  at  the  expense  of 
the  estate  to  collect  the  rents  from  9  ten- 
ants  paying   from   $10   to  $35   per   month 


4494 


sure.  ct.  :  oen'l  guabd'n  ;  REMOVAL. 


12832 
c.  18,t7,a.l 


The  authority  to  require  an  accounting, 
conferred  by  §  2603,  applies  in  proceedings 
for  removal  under  §§  2832-2834.  Phillips 
v.  Liebmann,  10  App.  Div.  128;  41  N.  Y. 
Supp.  1020. 

Sureties  of  a  guardian  are  liable  for  costs 
awarded  against  him  by  the  surrogate, 
which  were  incurred  in  disproving  his  ac- 
count, filed  in  proceedings  for  his  removal, 
lb. 

An  application  by  a  guardian  of  an  in- 
fant to  set  aside  a  decree  appointing  his 
successor  was  not  brought  in  the  method 
prescribed  in  §  2832,  2833,  nor  made  in  be- 
half of  the  infant,  but  was  made  after  re- 
questing a  settlement  of  his  accounts,  and 
that  he  be  allowed  to  resign  and  his  suc- 
cessor be  appointed,  and  after  the  guardian 
appointed  began  contesting  his  claim  for 
compensation. — Held,  that  the  application 
should  be  denied;  it  appearing  that  it  was 
made  to  allow  him  to  delay  passing  over 
the  ward's  money.  Re  Twichell,  117  App. 
Div.  301;   102  N.  Y.  Supp.  163. 

The  words  "in  his  behalf/'  at  the  be- 
ginning, refer  to  "the  ward,"  and  not  to 
any  "relative."  It  was  the  intention  of  the 
section  to  enable  "any  person"  to  make  the 
application  to  revoke  in  the  ward's  behalf. 
Boiling  v.  Coughlin,  5  Redf.  116,  Calvin, 
Surr. 

A  suppression  of  facts  is  probably  not 
equivalent  to  a  "false  suggestion  of  a  ma- 
terial fact."    lb. 

The  surrogate  has  no  power  to  remove  a 
guardian  appointed  by  chancery,  or  to  call 
him  to  account.  Matter  of  Dyer,  5  Paige 
534. 

Although  the  court  may  change  a  guard- 
ian appointed  by  the  surrogate,  it  win  only 
do  so  on  sufficient  cause  shown.  Ex  parte 
Crumb,  2  Johns.  Ch.  439. 

One  who  is  a  lawful  incumbent  of  the 
office  of  guardian,  either  by  appointment  of 
the  surrogate  or  by  virtue  of  a  testamen- 
tary provision,  cannot  be  removed  by  the 
surrogate  until  such  facts  and  circumstances 
have  been  established  as  furnish  statutory 
warrant  for  his  supersession.  In  re  King, 
8  Civ.  Proc.  159n;  2  How.  N.  S.  307,  Rol- 
lins, Surr. 

While  a  general  guardian  whose  author- 
ity is  derived  exclusively  from  judicial  ap- 
pointment may  be  deprived  of  his  office  by 
a  surrogate's  court,  whenever  "the  infant's 
welfare  will  be  promoted  by  the  appoint- 
ment of  another  guardian,"  the  power  of 
the  court  is  subject  to  a  narrower  limita- 
tion as  regards  a  testamentary  guardian, 
who  cannot  be  removed  except  upon  grounds 
which  would  justify  it  in  displacing  the 
testamentary  trustee.  Mackay  v.  Fullerton, 
4  Dem.   153,  Rollins,  Surr. 

The  surrogate  cannot  revoke  letters  of 
guardianship  of  an  infant's  estate,  even 
though  such  revocation  would  seem  to  be 
for  the  best  interests  of  the  infant,  unless 
facts  are  established  which  constitute  a  suf- 
ficient ground  for  revocation  within  one  or 
more  of  the  five  subdivisions  of  §  2832.  Es- 
tate of  Corn,  9  Civ.  Proc.  243,  Rollins,  Surr. 

The  surrogate  cannot,  under  subd.  6,  re- 


voke letters  of  guardianship  merely  be- 
cause in  its  judgment  the  infant's  welfare 
would  be  promoted  thereby.  The  guardian 
must  be  disqualified  under  the  previous  pro- 
visions of  the  section  before  he  can  be  re- 
moved. Estate  of  Kerrigan,  2  McCarty  334, 
Rollins,  Surr. 

An  application  for  guardianship  by  a 
maternal  grandmother  did  not  disclose  the 
fact  that  the  paternal  grandfather  was  liv- 
ing and  residing  in  the  county. — Held,  that 
letters  granted  to  her  should  be  revoked  up- 
on the  application  of  the  grandfather,  and 
an  opportunity  given  him  to  be  heard. 
Matter  of  Feely,  4  Redf.  306,  Livingston, 
Surr. 

The  mother  of  an  infant  of  eight  years, 
long  before  her  death  committed  her  to  peti- 
tioner's custody  to  maintain  and  educate. 
Upon  habeas  by  an  aunt  to  obtain  posses- 
sion, the  supreme  court  awarded  the  custody 
of  the  infant  to  the  petitioner;  subsequently 
another  aunt,  without  notice  to  petitioner 
or  any  statement  of  the  habeas  proceedings, 
procured  from  the  surrogate  letters  of 
guardianship. — Held,  that  the  applica- 
tion of  the  aunt  was  made  with  the  pur- 
pose of  circumventing  the  action  of  the 
supreme  court;  that  petitioner  had  a  right 
to  institute  these  proceedings;  and  that  the 
letters  should  be  revoked,  as  to  the  infant's 
person,  and  the  petitioner  be  appointed 
guardian,  subject  to  the  right  of  the  aunt 
to  traverse  the  above  allegations.  Boiling 
v.  Coughlin. 

A  guardian  who  has  become  so  intem- 
perate as  to  be  occasionally  insane  must  be 
removed,  and  his  wife,  being  under  his  con- 
trol, should  not  be  appointed.  Kettletas  v. 
Gardner,   1   Paige  488. 

Where  the  mother  of  minor  children, 
whose  father  was  dead,  moved  that  letters 
of  guardianship  of  their  person  and  estate 
granted  to  her  deceased  husband's  father 
upon  her  petition  be  revoked,  and  averred 
that  she  signed  the  petition  upon  the  false 
statement  of  such  guardian  that  it  was  nec- 
essary that  the  children  have  two  guardians, 
and  supposing  that  letters  of  guardianship 
would  alhO  be  granted  to  her, — Held,  that 
the  sunogate  had  not  power  on  these  facts 
to  revoke  the  letters  appointing  the  guard- 
ian of  the  infants'  estate,  or  to  direct  that 
the  mother  be  associated  with  him  in  such 
guardianship,  but  that,  if  the  relations  be- 
tween him  and  the  mother  were  to  be  in- 
harmonious, the  infants'  welfare  would  be 
promoted  by  substituting  her  for  him, 
and  a  decree  might  be  entered  removing  him 
from  office  as  guardian  of  the  infants  per- 
sons, unless  he  resigned  the  guardianship 
and  consented  to  the  granting  of  new  let- 
ters to  himself  and  the  petitioner.  Estate 
of  Corn. 

Under  §§  2686,  2687,  2832,  subd.  6,  and 
§  2833,  mere  neglect,  on  the  part  of  a  gen- 
eral guardian  of  an  infant's  property,  to 
file  the  annual  inventory  and  account  re- 
quired by  §  2842,  is  not  of  itself  good  cause 
for  removal;  a  special  order  should  first  be 
entered,  directing  the  filing,  and  disobeyed. 
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c.  18,  t  7,a.l 


SURH.    CT.  I    GEN  L    GUARDIAN  J    RESIGNATION. 


4495 


Ledwitb  v.  Union  Trust  Co.,  2  Dem.  430, 
Rollins,  Surr. 

A  guardian  was  removed  for  misappro- 
priating funds.  Matter  of  O'Neil,  1  Tuck. 
34,  Tucker,  Surr. 

A  guardian  who  sold  property  of  the  in- 
fant wife  to  her  infant  husband,  and  took 
back  a  mortgage  from  both,  was  removed 
and  the  mortgage  was  cancelled.  Matter 
of  Cooper.  2  Paige  34.  The  insolvency  of 
the  guardian  and  of  one  of  his  sureties  is 
sufficient  reason  for  removal.     lb. 

Female  guardians  are  still  liable  to  be 
removed  after  marriage.  Matter  of  Elgin, 
1  Tuck.  97,  Tucker,  Surr. 

A  widow,  judicially  appointed  guardian 
of  her  children,  may  be  removed  upon  her 
remarriage.  Swartwout  v.  Swartwout,  2 
Redf.  52,  Hulse,  Surr. 

A  petition  for  the  removal  of  a  general 
guardian  alleged  insecurity  of  his  bond  and 


irresponsibility,  "drunkenness  and  improvi- 
dence," and  the  belief  that  "the  infant's 
welfare  will  be  promoted  by  the  appointment 
of  another  guardian."  The  guardian  an- 
swered denying  the  insufficiency  of  his  bond 
and  "all  allegations  as  to  his  unfitness," 
whereupon  trial  was  had  on  the  merits  and 
a  decree  of  removal  was  made. — Held,  that 
though  the  petition  was  defective  in  not 
stating  facts  on  which  an  issue  could  be 
made,  yet  after  such  answer  and  trial  this 
does  not  warrant  the  reversal  of  the  decree ; 
that  the  findings  of  the  surrogate  must  not 
be  disturbed  unless  clearly  against  the  evi- 
dence; that  a  new  citation  was  not  neces- 
sary before  a  removal  could  be  made  on  the 
General  ground  of  bettering  the  infant's  wel- 
are;  and  that  such  decree  was  within  the 
jurisdiction  of  the  surrogate.  Guardianship 
of  Moore,  18  Week.  Dig.  42. 


§  2833.    Citation  and  hearing  on  application  to  revoke. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last  section,  the  sur- 
rogate must  inquire  into  the  matter;  and,  for  that  purpose,  he  may  issue  a  sub- 
poena to  any  person,  requiring  him  to  attend  and  testify  in  the  premises.  If 
the  surrogate  is  satisfied  that  there  is  probable  cause  to  believe,  that  the  allega- 
tions of  the  petition  are  true,  he  must  issue  a  citation  to  the  guardian  complained 
of;  and,  upon  the  return  thereof,  if  the  material  allegations  of  the  petition  are 
established,  he  must  make  a  decree,  revoking  the  guardian's  letters  accordingly; 
except  that,  where  the  case  is  within  subdivision  third  or  fourth  of  the  last 
section,  he  must  dismiss  the  proceedings,  under  the  like  circumstances  and  upon 
the  like  terms,  as  prescribed  in  sections  2686  and  2687  of  this  act,  where  a  similar 
complaint  is  made  against  an  executor  or  administrator. 

2R.S.  152,  §§  14,  16.     As  to  appointment  of  a  new  guardian,  see  §§  2603  to  2610. 


The  extent  of  the  inquiry  the  surrogate 
is  directed  to  make  is  entirely  discretionary 
with  him.  Matter  of  Plumb,  21  State  Rep. 
107. 


A  party  by  answering  a  petition  for  re- 
moval of  guardian  without  objection  waives 
his  right  to  object  to  the  sufficiency  of  the 
petition.     lb. 


§  2834.    Suspension  of  guardian. 

Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the  surrogate  may, 
in  his  discretion,  make  an  order  suspending  the  guardian,  wholly  or  partly,  from 
the  exercise  of  his  powers  and  authority,  during  the  pendency  of  the  special  pro- 
ceeding. A  certified  copy  of  an  order  so  made  must  accompany  the  citation,  and 
be  served  therewith ;  but,  from  the  time  when  it  is  made,  the  order  is  binding  upon 
the  guardian  and  upon  all  other  persons,  without  service  thereof,  subject  to  the 
exceptions  and  limitations  prescribed  in  sections  2603  and  2604  of  this  act,  with 
respect  to  a  decree  revoking  letters. 

L.  1837,  c.  460,  §  61. 

§  2835.    Application  for  revocation  by  guardian. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any  time,  present  to 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth  the  facts  upon 
which  the  application  is  founded,  and  praying  that  his  account  may  be  judicially 
settled;  that  a  decree  may  thereupon  be  made,  revoking  his  letters,  and  discharg- 
ing him  accordingly;  and  that  the  ward  may  be  cited  to  show  cause,  why  such  a 
decree  should  not  be  made.  The  surrogate  may,  in  his  discretion,  entertain  or 
decline  to  entertain  the  application. 

L.  1837,  c.  460,  §§  51  and  52,  in  part. 
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§  2836.    Proceedings  on  guardian's  application  for  revocation. 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in  the  last  sec- 
tion, he  must  issue  a  citation,  as  prayed  for  in  the  petition;  and  he  may  also  re- 
quire notice  of  the  application  to  be  given  to  such  other  persons,  and  in  such  a 
manner,  as  he  deems  proper.  Upon  the  return  of  the  citation,  a  guardian  ad  litem 
for  the  ward  must  be  appointed;  and  the  surrogate  may  also,  in  his  discretion, 
allow  any  person  to  appear  and  contest  the  application,  in  the  interest  of  the 
ward.  Upon  the  hearing,  the  surrogate  must  first  determine  whether  sufficient 
reasons  exist  for  granting  the  prayer  of  the  petition.  If  he  determines  that  they 
exist,  and  that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resignation 
of  the  guardian,  the  surrogate  must  make  an  order  accordingly,  and  allowing  the 
petitioner  to  account,  for  the  purpose  of  being  discharged.  Upon  his  fully  ac- 
counting, and  paying  all  money  which  is  found  to  be  due  from  him  to  the  ward, 
and  delivering  all  books,  papers,  and  other  property  of  the  ward  in  his  hands, 
either  into  the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  directs, 
a  decree  may  be  made,  revoking  the  petitioner's  letters,  and  discharging  him 
accordingly. 

L.  1837,  c  460,  §§  52,  56,  in  part,  and  §§  53,  54,  55.  The  provision  as  to  notice  is  in 
place  of  a  clause  requiring  a  citation  to  the  next  of  kin,  who  axe  "of  the  age  of  dis- 
cretion in  the  county  of  the  surrogate."  A  provision  for  the  appointment  of  a  new 
guardian  was  omitted,  being  covered  by  §  2605.     As  to  accounting,  see  §  2850. 

§  2837.    Waid  or  new  guardian  may  require  accounting. 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in  the  last  sec- 
tion, his  successor  or  the  ward  may  compel  a  judicial  settlement  of  his  account,  as 
prescribed  in  article  second  of  this  title,  in  the  same  manner  and  with  like  effect, 
as  if  the  decree  discharging  him  had  not  been  made.  With  respect  to  all  matters 
connected  with  his  trust,  his  sureties  continue  to  be  liable,  until  his  account  is 
judicially  settled  accordingly. 

L.  1837,  c.  460,  §  66,  in  part. 


Where  a  guardian  settles  his  accounts 
under  §§  2835,  2836,  before  his  successor 
is  chosen,  such  accounting  is  not,  under  the 
direct  provisions  of  §  2837,  conclusive  on 
an  accounting  after  the  appointment  of  the 
successor.  Re  Tyndall,  48  Misc.  39;  96 
N.  Y.  Supp.  222. 

Proceedings  to  settle  the  accounts  of  a 
retiring  guardian  are  tentative,  and  the  de- 
cree should  merely  ascertain  the  balance 
due,  without  any  direction  as  to  its  pay- 
ment. In  re  Wright,  20  N.  Y.  Supp.  86;  2 
Connol.  108,  Ransom,  Surr. 

Where  it  appears  that  the  desire  for  the 
substitution  of  a  guardian  is  mutual,  and 
that  the  interests  of  the  ward  will  be  pro- 


moted, the  court  will  apportion  the  costs 
of  proceedings  to  that  effect  between 
guardian  and  ward.    lb. 

Upon  removal  of  a  guardian  by  the  sur- 
rogate, he  must  be  required  to  account 
and  pay  over  any  balance  which  may  be  in 
his  hands.  An  ex  parte  order  to  that  ef- 
fect, and  appointing  a  time  for  the  guardian 
to  attend  and  render  his  account,  is  not  ir- 
regular.    Ski  dm  ore  v.  Davis,  10  Paige  316. 

A  surety  of  a  guardian  whose  letters 
have  been  revoked  has  no  status  to  move 
for  an  order  to  compel  the  guardian  to  ac- 
count, nor  can  the  surrogate  order  the  ac- 
counting of  his  own  motion.  Estate  of 
Voelpel,  3  Law  Bull.  79,  Calvin,  Surr. 


§  2838.  [Am'd,  1889,  1892,  1897,  1909.]  Application  for  ancillary  let- 
ters to  foreign  guardians. 

1.  Where  an  infant,  who  resides  without  the  State  and  within  the  United 
States,  is  entitled  to  property  within  the  State,  or  to  maintain  an  action  in  any 
court  thereof,  a  general  guardian  of  his  property,  who  has  been  appointed  by  a 
court  of  competent  jurisdiction,  within  the  State  or  territory  where  the  ward 
resides,  and  has  there  given  security,  in  at  least  twice  the  value  of  the  personal 
property,  and  of  the  rents  and  profits  of  the  real  property,  of  the  ward,  may  pre- 
sent, to  the  surrogate's  court  having]  jurisdiction,  a  written  petition,  duly  verified, 
setting  forth  the  facts,  and  praying  for  ancillary  letters  of  guardianship  accord- 
ingly. The  petition  must  be  accompanied  with  exemplified  copies  of  the  records 
and  other  papers,  showing  that  he  has  been  so  appointed,  and  has  given    the 
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security  required  in  this  section,  which  must  be  authenticated  in  the  mode  pre- 
scribed in  section  forty-five  of  the  decedent  estate  law,  for  the  authentication  of 
records  and  papers,  upon  an  application  for  ancillary  letters  testamentary,  or 
ancillary  letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  State  and  within  a  foreign  coun- 
try is  entitled  to  personal  property  within  the  State,  or  to  maintain  an  action, 
or  special  proceeding  in  any  court  thereof  respecting  such  personal  property,  a 
general  guardian  of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  surrogate's  court  of  the  county 
where  such  personal  property  or  any  part  thereof  is  situated,  for  ancillary  letters 
of  guardianship  on  the  personal  estate  of  such  infant,  and  the  person  so  author- 
ized must  present  to  the  surrogate's  court  having  jurisdiction  a  written  petition 
duly  verified,  setting  forth  the  facts  and  praying  for  ancillary  letters  of  guardian- 
ship on  the  personal  estate  of  such  infant.  The  petition  must  be  accompanied 
with  the  exemplified  copies  of  the  records  and  other  papers  showing  the  appoint- 
ment of  such  foreign  guardian,  or  where  such  foreign  guardian  has  not  been 
appointed  by  any  court,  with  other  proof  of  his  authority  to  act  as  such  guardian 
within  such  foreign  country,  and  also  with  proof  that  pursuant  to  the  laws  of 
such  foreign  country,  such  foreign  guardian  is  entitled  to  the  possession  of  the 
ward's  personal  estate.  Exemplified  copies  of  the  records,  where  used  pursuant 
to  this  subdivision,  must  be  authenticated  by  the  seal  of  the  court,  or  officer,  by 
which  or  by  whom  such  foreign  guardian  was  appointed,  or  the  officer  having  the 
custody  of  the  seal  or  of  the  record  thereof,  and  the  signature  of  a  judge  of  such 
court,  or  the  signature  of  such  officer  and  of  the  clerk  of  such  court  or  officer, 
if  any;  and  must  be  further  authenticated  by  the  certificate,  under  the  principal 
seal  of  the  department  of  foreign  affairs,  or  the  department  of  justice  of  such 
country,  attested  by  the  signature  or  seal  of  a  United  States  consul. 

L.  1870,  c  59,  §  1.  Am'd  L.  1889,  c  263;  L.  1892,  c.  576;  L.  1897,  c.  492;  L.  1909, 
c.  65.    And  see  Note  No.  79  of  Notes  by  Board  of  Statutory  Consolidation. 


A  foreign  general  guardian  is  not  en- 
titled to  recognition  by  the  courts  of  this 
State.  He  should  apply  for  ancillary  let- 
ters, under  §  2838.  West  v.  Gunther,  3 
Dem.  386,  Rollins,  Surr. 

A  petition  which  is  not  signed  by  the 
guardian,  and  is  verified  by  his  attorney 
alone,  is  insufficient,  in  the  absence  of  proof 
of  any  authority  in  the  attorney  to  act 
except  his  own  declaration.  In  re  Witte- 
jnore's  Estate,  1  Connol.  155;  9  N.  Y.  Supp. 
296,  Lott,   Surr. 

Letters  of  guardianship,  granted  by  the 
courts  of  a  foreign  State,  do  not  operate  to 
give  the  guardian  a  strict  right  to  control 
assets  of  his  ward  situated  within  this 
State.  In  order  to  be  fully  recognized  as 
the  legal  representative  of  an  infant,  a 
guardian  must  be  appointed  within  this 
State.  Trimble  v.  Dzieduzviki,  57  How. 
208,  Van  Vorst.  J. 

A  guardian  appointed  in  another  State 
is  not  entitled  to  receive,  from  the  adminis- 
trator here,  his  ward's  portion.  Morrell  v. 
Dickey,  1  Johns.  Ch.  153.  See  Williams  v. 
Storrs,  6  Id.  353;  McLoekey  v.  Reid,  4 
Bradf.  334,  Bradford,  Surr. 

Upon  a  final  settlement,  the  surrogate 
will  not  order  payment  of  a  legacy  to  a  for- 
eign guardian,  even  where  the  will  provides 
that  "money  or  property  which  might,  un- 
der it,  become  vested  in  a  minor,  might  be 
delivered  to  any  foreign  guardian."  A 
guardian  having  been  appointed  for  the  in- 
fant in  this  State,  payment  should  be  made 


to  him.  Biolley's  Estate,  1  Tuck.  422, 
Tucker,  Surr. 

The  English  chancery,  refusing  to  award 
the  custody  of  a  minor  to  the  American 
guardian,  decreed  that  the  guardian  should 
transmit  the  income  of  the  minor's  property 
to  England,  to  be  disposed  of  under  the 
direction  of  that  court. — Held,  that  there 
being  no  good  reason  for  deferring  ex  com- 
itate to  the  decision  of  the  foreign  tribunal 
permission  should  be  refused  to  the  guard- 
ian to  transmit  the  funds  abroad.  Ex 
parte  Dawson,  3  Bradf.  130,  Bradford, 
Surr. 

Letters  of  guardianship  will  not  be  is- 
sued to  a  foreign  guardian  of  a  non- resident 
infant  with  a  view  to  the  removal  of  the 
latter's  property  from  the  State,  except  upon 
the  application  of  such  foreign  guardian 
himself,  and  unless  it  appears  that  he  has 
given  a  bond  in  the  State  of  his  appoint- 
ment, and  that  the  removal  of  the  ward's 
property  out  of  this  State  will  not  conflict 
with  the  ward's  ownership.  It  is  not  suffi- 
cient in  such  a  case  that  a  foreign  guardian 
had  entered  into  a  mere  covenant,  with 
sureties,  for  the  faithful  performance  of  his 
trust.  He  must  have  given  a  bond.  Mat- 
ter of  Fitch,  3  Redf.  457,  Coffin,  Surr. 

The  mother  of  an  infant,  after  procuring 
a  divorce  and  a  decree  for  the  custody  of 
the  children  in  Michigan,  brought  the  lat- 
ter to  this  State,  where  she  resided,  with 
the  infant,  for  nearly  a  year,  and  then  died. 
The  father  having  received  letters  of  guard- 
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ianship  in  the  former  State,  applied  to  a 
surrogate  here,  for  ancillary  letters. — Held, 
that  the  applicant  had  not  brought  himself 
within  the  provision  that  the  orginal   let* 


ters  must  have  been  granted  by  a  court 
"within  the  State  or  territory  where  the 
infant  resides."  Griffin  v.  Sara  field,  2  Dem. 
4,  Farnum,  Surr. 


§  2839.     [Am'd,  1892.]     Proceedings  on  application  for  ancillary  letters. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as  prescribed  in 
the  last  section,  that  the  case  is  within  that  section,  and  that  it  will  be  for  the 
ward's  interest  that  ancillary  letters  of  guardianship  should  be  issued  to  the  peti- 
tioner, he  may  make  a  decree  granting  ancillary  letters  accordingly.  Such  a 
decree  may  be  made  without  a  citation,  or  the  surrogate  may  cite  such  persons 
as  he  thinks  proper  to  show  cause  why  the  prayer  of  the  petition  should  not  be 
granted.  But  before  the  ancillary  letters  are  issued,  the  surrogate  must  inquire 
whether  any  debts  are  due  from  the  ward's  estate  to  residents  of  the  State;  and 
if  so,  he  must  require  payment  thereof. 

L.  1870,  c.  59,  §  1,  in  part.    Am'd  L.  1892,  o.  576. 


§  2839,  permitting  a  surrogate  to  issue 
ancillary  letters  of  general  guardianship  of 
the  property  of  an  infant  residing  in  an- 
other State,  impliedly  authorizes  the  officer 
to  revoke  such  letters,  where  it  appears  that 
it  will  be  for  the  ward's  interest,  and  render 


secure  the  property  of  the  ward  yet  remain- 
ing within  his  jurisdiction,  irrespectively  of 
the  action  of  the  court  by  which  the  guard- 
ian's powers  were  originally  conferred. 
Johnson  v.  Johnson,  4  Dem.  93,  Coffin,  Surr. 


§  2840.     [Am'd,  1889.]     Effect  of  ancillary  letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  in  the  last  section, 
without  security  and  without  an  oath  of  office.  If  issued  in  a  case  provided  for 
in  subdivision  one,  of  section  twenty-eight  hundred  and  thirty-eight,  they  au- 
thorize the  person  to  whom  they  are  issued  to  demand  and  receive  the  personal 
property,  and  the  rents  and  profits  of  the  real  property  of  the  ward,  to  dispose 
of  them  in  like  manner  as  a  guardian  of  the  property  appointed  as  prescribed  in 
this  article ;  to  remove  them  from  the  State ;  and  to  maintain  or  defend  any  action 
or  special  proceeding  in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in 
subdivision  two,  of  section  twenty-eight  hundred  and  thirty-eight,  such  ancillary 
letters  of  guardianship  authorize  the  person  to  whom  they  are  issued,  to  demand 
and  receive  the  personal  estate  of  the  ward,  and  to  dispose  of  it  in  like  manner 
as  a  guardian  of  property  appointed  as  prescribed  in  this  article,  and  to  maintain 
or  defend  any  action  or  special  proceeding  respecting  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  such  letters  authorize  such  ancillary 
guardian  to  receive  from  a  resident,*  guardian,  executor,  or  administrator,  or  from 
a  testamentary  trustee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money 
or  other  property  belonging  to  the  ward,  in  a  case  where  letters  have  been  issued 
to  a  guardian  of  the  infant's  property,  from  a  surrogate's  court  of  a  county  within 
the  State,  upon  an  allegation  that  the  infant  was  a  resident  of  that  county,  except 
by  the  special  direction,  made  upon  good  cause  shown,  of  the  surrogate's  court 
from  which  the  principal  letters  were  issued,  or  unless  the  principal  letters  have 
been  duly  revoked. 

*  So  in  Session  Laws. 

L.  1870,  c.  59,  §  1,  in  part.    Am'd  L.  1889,  c.  263. 


Under  this  section  an  ancillary  guardian 
may  maintain  an  action  as  to  the  personal 
estate  of  his  ward  in  his  own  name.  Bunce 
v.   Bunce,  27  Abb.  N.  C.  61,  Patterson,  J. 

Ancillary  guardian  having  shown  that 
he   was  appointed  a  general  guardian  and 


had  given  security  as  prescribed  in  §  2838, 
is  not  required  to  give  a  further  bond  sim- 
ilar to  that  which  a  domestic  guardian  must 
furnish  under  similar  conditions.  Hunt's 
Estate,  34  N.  Y.  Supp.  1088,  Surr.  Ct. 


§  2841.    Application  of  last  section  to  existing  guardians. 

The  last  section  applies  to  letters  granted,  before  this  chapter  takes  effect,  by  a 
surrogate's  court  of  the  State,  to  a  guardian  appointed  by  a  court  of  another 
State,  or  a  territory  of  the  United  States,  upon  presentation  of  an  exemplified 
transcript  of  the  record  of  his  appointment. 


{§  2842, 2843 
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ARTICLE  SECOND. 

SUPERVISION  AND  CONTROL  OF  A  GENERAL  GUARDIAN.      SETTLEMENT  OF  HIS  ACCOUNTS. 


2842.  Guardian  to  file  annual  inventory 

and  account. 

2843.  Affidavit  to  be  annexed  thereto. 

2844.  Annual   examination  of  guardian's 

accounts. 

2845.  Proceedings,   when   account   defect- 

ive, etc 


§  2846.  Surrogate  may  direct  as  to  in  fan  1*8 
maintenance. 

2847.  When  judicial  settlement  of  guard- 
ian's account  compelled. 

2848.  Id.;  as  to  guardian  of  person. 
2949.  When    guardian    may    compel    ju- 
dicial settlement. 

2850.  Citation;   proceedings  thereupon. 

§  2842.    Guardian  must  file  annual  inventory  and  account. 

A  general  guardian  of  an  infant's  property,  appointed  by  a  surrogate's  court, 
must,  in  the  month  of  January  of  each  year,  as  long  as  any  of  the  infant's  prop- 
erty, or  of  the  proceeds  thereof,  remains  under  his  control,  file  in  the  surrogate's 
court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  description  of  each 
article  or  item  of  personal  property  of  his  ward,  received  by  him,  since  his  ap- 
pointment, or  since  the  filing  of  the  last  annual  inventory,  as  the  case  requires; 
the  value  of  each  article  or  item  so  received;  a  list  of  the  articles  or  items,  re- 
maining in  his  hands;  a  statement  of  the  manner  in  which  he  has  disposed  of 
each  article  or  item,  not  remaining  in  his  hands;  and  a  full  description  of  the 
amount  and  nature  of  each  investment  of  money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all  his  receipts 
and  disbursements  of  money,  during  the  preceding  year;  in  which  he  must  charge 
himself  with  any  balance  remaining  in  his  hands,  when  the  last  account  was  ren- 
dered, and  must  distinctly  state  the  amount  of  the  balance  remaining  in  his 
hands,  at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next  year's 
account. 

L.  1837,  c.  460,  §  57. 

The  proceedings  under  S§  2842  to  2845 
for  the  filing  of  an  annual  inventory,  and 
its  examination  are  ex  parte,  not  based  up- 
on the  application  of  interested  persons,  but 
wholly  dependent  upon  the  surrogate's 
court*  Welch  v.  Gallagher,  2  Dem.  40, 
Spring,  Surr. 

The  guardian  should  render  an  account 
every  year  in  the  form  prescribed  by  subd. 
2,  with  the  affidavit  prescribed  by  §  2843 
attached  thereto.  The  surrogate  has  no 
power  to  compel  the  guardian  to  serve  a 
copy  of  his  annual  statement  upon  his 
bondsmen  in  the  month  of  January  in  each 
year,  but  if  not  done  it  will  be  sufficient 
reason,  upon  application  by  the  sureties, 
for  requiring  the  guardian  to  file  a  new 
bond  or  to  be  removed  from  office.  Matter 
of  Bushnell,  17  State  Rep.  813;  6  Dem. 
405,  Kennedy,  Surr. 

The  provisions  of  the  Code  giving  the  sur- 


rogate's court  authority,  on  the  application 
of  the  infant,  or  of  a  relative  on  his  be- 
half, to  compel  a  testamentary  guardian  to 
render  and  file  an  account  annually,  are 
intended  merely  to  inform  that  court  as  to 
the  manner  in  which  the  guardian  is  dis- 
charging his  trust,  but  do  not  authorize  the 
judicial  settlement  of  such  intermediate  ac- 
counts, or  the  allowance  of  commissions  on 
such  accountings.  Matter  of  Hawley,  104 
N.  Y.  250;  5  State  Rep.  620,  rev'g  36  Hun 
258. 

While  the  supreme  court  has  the  amplest 
jurisdiction  in  the  matter  under  §  2842,  et 
seq.,  the  surrogate's  powers  relating  to 
guardians  and  wards  are  complete,  and  the 
best  interests  of  an  infant  will  be  subserved 
by  remitting  applications  for  allowance  for 
his  support  from  trust  funds  to  the  surro* 
gate.  Kirkland  v.  Nassau  Electric  R.  Co., 
70  Misc.  583;   129  N.  Y.  Supp.  290. 


§  2843.    Affidavit  to  be  annexed  to  annual  account. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last  section,  must 
be  filed  an  affidavit,  which  must  be  made  by  the  guardian,  unless,  for  good  cause 
shown  in  the  affidavit,  the  surrogate  permits  the  same  to  be  made  by  an  agent  or 
attorney,  who  is  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's  knowledge  and 
belief,  a  full  and  true  statement  of  all  the  guardian's  receipts  and  disbursements, 
on  account  of  the  ward;  and  of  all  money  and  other  personal  property  of  the 
ward,  which  have  come  to  the  hands  of  the  guardian,  or  have  been  received  by 
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$20  in  amount  should  be  allowed,  unless 
proper  vouchers'  are  produced.  Matter  of 
Gill,  3  Hun  20. 

The  surrogate  is  not  authorized  upon  set- 
tlement of  the  accounts  of  a  general  guard- 
ian to  make  him  an  allowance  for  services 
rendered  or  expenses  incurred  by  him  pre- 
viously to  his  appointment  as  guardian. 
Clowes  v.  Van  Antwerp,  4  Barb.  416,  affi'g 
6  N.  Y.  466.  Nor  will  a  promise  to  pay 
the  same  made  by  the  ward  after  coming 
of  age  authorize  the  surrogate  to  make  such 
allowance.    lb. 

Traveling  expenses  of  a  guardian,  in- 
curred before  he  was  appointed,  are  not  to 
be  considered  in  his  account.  Ainsworth  v. 
Aldrich,  15  Week.  Dig.  199. 

Allowance  to  guardian  in  this  case,  for 
support  and  education,  at  the  rate  of  $4 
per  week ;  for  medical  attendance  and  medi- 
cines, $66;  counsel  fees,  $575.  Voessing  v. 
Voessing,  4  Redf.  360,  Coffin,  Surr. 

A  guardian  allowed  payments  to  counsel, 
in  litigations  relating  to  the  ward's  estate, 
lb. 

Taxes,  water  rents,  etc..  of  real  property 
belonging  to  a  ward,  paid  by  the  general 
guardian  after  the  ward  became  of  age, 
without  the  latter's  knowledge  or  consent, 
cannot  properly  be  considered  upon  the  ac- 
counting of  the  general  guardian.  In  re 
Kopp,  15  Civ.  Proc.  282;  17  State  Rep.  832, 
Ransom,  Surr. 

Where  from  the  testimony  it  appeared 
that  the  guardian  had  turned  over  to  the 
infant  upon  his  attaining  his  majority  only 
half  of  his  property,  had  not  charged  him- 
self with  all  the  interest  he  had  received, 
and  had  failed  to  charge  himself  with  cer- 
tain rents  received,  and  had  permitted  his 
mother-in-law  to  live  in  certain  of  the 
ward's  property  without  paying  rent,  and 
without  the  knowledge  oi  the  ward  paid 
taxes,  etc.,  thereon  after  the  ward  became 
of  age, — Held,  that  the  facts  both  justify 
and  demand  that  the  guardian  be  allowed 
no  commissions  and  be  charged  personally 
with  the  entire  costs  of  the  proceedings  on 
the  accounting.    lb. 

A  trust  company  acting  as  guardian  for 
infants  must  employ  agents  in  the  collec- 
tion of  rents,  and  can  lawfully  charge  the 
sums  paid  them.  And,  when  acting  as  trus- 
tee for  the  real  owners,  it  must  keep  the 
premises  insured,  and  is  entitled  to  be  al- 
lowed for  premiums  paid.  Garvey  v. 
Owens,  35  State  Rep.  133. 

Where,  upon  an  accounting,  it  is  allowed 
interest  upon  its  disbursements,  it  should 
also  be  charged  interest  upon  its  receipts, 
lb. 

Commissions. — No  compensation  can  be 
allowed  a  guardian  beyond  his  statutory 
commissions  for  services  rendered  the  es- 
tate. Not  even  for  his  personal  services  as 
a  mechanic  in  making  repairs  to  buildings 
on  the  estate.  And  this  is  the  rule  al- 
though the  services  are  performed  under 
the  direction  of  the  surrogate.  Monjan  v. 
Hannas,  49  N.  Y.  667;   13  Abb.  N.  S.  361. 

A  guardian  is  not  entitled  to  commissions 
on   investing  or   receiving  and    reinvesting 


funds,  but  only  on  interest  or  income  re- 
ceived and  paid  out  by  him,  and  only  on 
principal  or  securities  finally  paid  over. 
He  is  allowed  half  commissions  for  receiv- 
ing and  half  for  paying  out;  for  either  one 
he  cannot  charge  full  commissions.  Mat- 
ter of  Kellogg,  7  Paige  265. 

On  turning  over  the  estate  with  its  in- 
vestments to  his  successor  in  the  trust,  the 
guardian  is  not  entitled  to  commissions  on 
investments  made  by  his  predecessors,  which 
have  not  been  necessarily  or  properly 
changed.  Foley  v.  Eagan,  13  Abb.  N.  S. 
361n,  Lawrence,  J. 

Annual  rests  cannot  be  made  for  the  pur- 
pose of  allowing  commissions  at  full  rates 
upon  the  balance  then  found;  but  where 
they  are  required  by  special  direction  of 
the  court  for  the  sake  of  charging  the  trus- 
tee with  interest;  or  by  a  rule  of  court,  or 
the  provisions  of  statute,  then  full  commis- 
sions may  be  computed  upon  the  amounts, 
excluding  reinvestments.  Morgan  v.  Han- 
nas. 

A  guardian  obliged  by  statute  to  render 
annual  accounts,  may  be  allowed  full  com- 
missions on  each  annual  account  rendered, 
and  at  his  final  accounting  may  be  allowed 
interest  on  the  balance  due  him  on  his  an- 
nual accounts.     lb. 

The  guardian's  omission  to  claim  com- 
missions does  not  conclude  him,  when  a 
strict  legal  claim — as  for  interest- — is  made 
against  him,  which  he  did  not  anticipate  at 
the  time  of  the  omission.  Rapalje  v.  Hall, 
1  Sand.  Ch.  399. 

Plaintiffs  are  not  entitled  to  commissions 
in  the  double  capacity  of  guardians  and 
trustees,  upon  the  same  fund,  held  by  them 
over  the  same  period.  Foote  v.  Bruggerhof, 
21  N.  Y.  Supp.  510;  50  State  Rep.  311. 

Relations  to  ward. — A  release  of  the 
guardian  by  the  ward,  after  he  arrives  at 
full  age.  is  prima  facie  good,  and  is  not 
necessarily  presumed  to  be  obtained  by  un- 
due influence.  Kirbv  v.  Taylor,  6  Johns. 
Ch.  242.  See  Kirby*  v.  Turner,  Hopk.  309. 
Compare  Rait  v.  Rait,  1  Bradf.  345,  Brad- 
ford, Surr.;  Fish  v.  Miller.  Hoffm.  267. 

Such  release  will  discharge  the  guard- 
ian's security  if  given  without  his  knowl- 
edge or  consent.     Kirby  v.  Taylor. 

It  seems  that  the  act  of  a  guardian  in 
socage  in  purchasing  in  his  own  name  the 
property  of  his  ward  at  a  sale  in  foreclosure 
of  a  mortgage  is  in  violation  of  the  obliga- 
tions imposed  upon  him  by  such  guardian- 
ship and  renders  him  a  trustee  in  respect 
to  such  property.  Cahill  v.  Seitz,  93  App. 
Div.  105;  86  N.  Y.  Supp.  1009. 

The  right  of  a  ward  to  disaffirm  the  ac- 
tion of  the  guardian  and  to  establish  a  trust 
in  the  property,  arises  at  once,  and  is  not 
held  in  abeyance  until  the  majority  of  the 
ward.     lb. 

A  bona  fide  purchaser  from  the  guardian 
for  value  without  notice  is  protected  against 
the  ward's  claim.     lb. 

A  person  taking  a  check  drawn  by  a 
guardian  upon  an  account  standing  in  his 
name  as  such,  is  put  upon  inquiry  to  ascer- 
tain the  authority  of  the  guardian  to   use 
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the  money,  and  where  it  is  in  fact  mis- 
applied to  the  payment  of  an  obligation 
of  a  corporation  may  be  compelled  to  ac- 
count to  the  infant  for  the  proceeds  there- 
of. Cohnfield  v.  Tanenbaum,  176  N.  Y. 
126,  rev'g  58  App.  Div.  310. 

A  guardian  cannot  permit  the  foreclosure 
of  a  mortgage  on  property  of  his  ward  and 
buy  in  the  same  at  the  sale  thereunder  for 
his  own  benefit  but  will  be  regarded  as  a 
trustee  and  compelled  to  account  as  such. 
Coley  v.  Tallman,  107  App.  Div.  445;  95 
N.  Y.  Supp.  339. 

A  purchase  of  property  on  the  foreclosure 
of  a  mortgage  by  a  guardian  in  socage  is 
voidable  at  the  election  of  the  ward,  who 
has  an  interest  in  the  property  so  pur- 
chased, and  where  such  guardian  is  also  a 
life  tenant  entitled  to  possession  and 
charged  with  the  duty  of  keeping  down  the 
interest  on  the  mortgage  in  favor  of  the  re- 
maindermen, the  statute  of  limitations  will 
not  run  against  an  action  for  redemption 
by  the  ward  during  the  continuance  of  such 
life  estate.  Jefferson  v.  Bangs,  197  N.  Y. 
35;  90  N.  E.  109. 

A  deed  of  conveyance  by  a  guardian  to 
his  ward,  setting  forth  the  subject-matters 
of  that  conveyance, — Held,  not  to  be  ex- 
tended by  inference  to  matters  not  spe- 
cifically mentioned  therein  nor  to  be  pre- 
sumptive evidence  of  a  settlement  of  all 
matters  between  the  parties.  Rouse  v. 
Whitney,  53  Misc.  56;  102  N.  Y.  Supp.  899. 

The  supreme  court  may  out  of  regard 
for  the  welfare  of  an  infant  remove  it  from 
the  custody  of  its  legal  guardian  and  put 
it  in  other  keeping;  but  it  will  not  do  so 
on  merely  pecuniary  considerations.  Peo- 
ple ex  rel.  v.  Beaudoin,  126  App.  Div.  505; 
110  N.  Y.  Supp.  592. 

An  action  will  lie  by  an  infant  to  follow 
its  moneys  paid  to  defendant  by  its  guard- 
ian on  account  of  his  personal  debt,  under 
circumstances  charging  defendant  with 
knowledge  of  the  facts.  Cohnfeld  v.  Wal- 
aer,  42  Misc.  128;  85  N.  Y.  Supp.  998. 

A  settlement  between  a  guardian  and  the 
executors  respecting  a  legacy  or  distribu- 
tive share,  is  conclusive  upon  the  infant 
when  he  arrives  at  age,  unless  he  shows 
error  in  the  account  on  which  it  was  made. 
Dakin  v.  Demming,  6  Paige  95. 

Where,  upon  the  accounting  of  a  guard- 
ian, a  settlement  between  guardian  and 
ward  is  alleged,  the  surrogate  has  no  juris- 
diction to  try  the  question  of  the  validity 
of  the  settlement.  Downing  v.  Smith,  4 
Redf.  310,  Livingston,  Surr. 

The  performance  of  an  agreement  by  a 
minor,  made  with  the  person  afterwards 
appointed  her  guardian  to  pay  certain 
expenses  with  money  received  from  the 
guardian,  does  not  relieve  the  guardian 
from  accounting  for  the  money  so  used. 
Be  Accounting  of  Bangs,  22  Week.  Dig.  100. 

Where  the  guardian  of  a  married  female 
infant  gives  her  mother  his  due  bill  for  the 
balance  of  the  infant's  money  in  his  hands 
in  settlement  of  his  accounts  as  guardian, 
And  his  due  bill  comes  into  the  hands  of  the 
infant,  and  is  fully  paid  to  her  with  knowl- 


edge on  her  part  of  the  purpose  for  which 
it  was  given,  and  no  objection  is  made  by 
her  to  such  settlement  until  six  years  after 
reaching  her  majority,  she  must  be  regarded 
as  having  ratified  such  settlement.  Peti- 
tion of  Clement,   17  Week.  Dig.  431. 

Although  a  guardian  has  settled  with  his 
ward  upon  his  coming  of  age,  he  is  not  en- 
titled to  be  absolutely  discharged  until  the 
expiration  of  one  year  after  the  ward  comes 
of  age,  that  time  being  allowed  for  the  ex- 
amination of  the  accounts.  Matter  of  Van 
Home,  7  Paige  46. 

An  action  may  be  maintained  by  an  in- 
fant against  her  guardian  to  recover  dam- 
ages for  fraud  and  conspiracy  by  which  he 
sold  her  real  estate  for  less  than  it  was 
worth  and  after  its  consummation  shared 
with  his  co-conspirator  the  profits  of  the 
fraudulent  enterprise,  without  resort  to  his 
bond  as  special  guardian,  although  he  has 
not  accounted.  The  requirement  that  an 
accounting  must  be  had  before  action  ap- 
plies only  to  actions  on  the  bond  of  the 
guardian.  Koch  v.  Le  Frois,  40  State  Rep. 
561;   61  Hun  206. 

The  petitioner  became  of  age  in  1872,  and 
instituted  proceedings  against  his  guardian 
for  an  accounting  in  1888. — Held,  that  the 
statute  was  not  a  bar  to  the  proceedings; 
that  C.  having  obtained  possession  of  the 
fund  as  guardian,  dealt  with  it  in  that 
capacity,  and  not  alone  in  his  right  as  life 
tenant,  and  he  occupied  the  position  of  trus- 
tee so  far  as  to  prevent  the  running  of  the 
statute;  that,  although  he  might  cease  to 
be  guardian  upon  the  ward  coming  of  age, 
so  long  as  the  property  remained  in  his 
possession  as  guardian  and  unaccounted  for, 
he  was  liable  to  account.  Matter  of  Peti- 
tion of  Camp,  126  N.  Y.  377 ;  37  State  Rep. 
768,  rev'g  32  State  Rep.  336;  10  N.  Y. 
Supp.  141. 

B.,  the  general  guardian  of  an  infant 
who  became  a  residuary  legatee  under  a 
will  of  which  B.  was  the  executor,  on  his 
accounting  as  such  executor,  credited  him- 
self as  executor  with  certain  funds  alleged 
to  have  been  paid  to  himself  as  guardian, 
and  filed  vouchers  for  the  payments.  In 
fact  the  payments  had  never  been  made. 
He  was  subsequently  removed  as  guardian, 
and  on  his  accounting  as  guardian  he 
charged  himself,  as  guardian,  with  the 
amounts  which,  as  executor,  he  had  pre- 
viously credited  himself  as  paid  to  himself 
as  guardian,  and  was  ordered  by  the  court 
to  pay  to  the  guardian  of  the  infant  who 
succeeded  him  a  certain  sum  of  money, 
which  payment  B.,  being  insolvent,  failed 
to  make.  An  application  was  thereupon 
made  by  the  sureties  upon  B.'s  bond,  as 
guardian,  to  have  the  accounting  as  guard- 
ian opened,  under  a  claim  that  B.'s  pay- 
ments as  executor,  to  himself  as  guardian, 
were  irregular  and  should  only  have  been 
made  pursuant  to  a  decree  directing  them 
and  requiring  the  guardian  to  give  a  bond 
to  cover  them,  and  that  B.  was  liable  for 
the  deficiencv  as  executor  and  not  as  guard- 
ian. — Held,  that  an  omission  of  the  surro- 
gate to  require  the  bond  could  not  avail  a 
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guardian  receiving  the  money;  that  he 
must  account  for  it,  and  on  his  failure  to 
do  so,  his  sureties  must,  there  being  no  evi- 
dence to  show  that  the  infant  or  her  special 
guardian  on  the  executor's  accounting  did 
not  full}-  believe  the  accounts  to  be  true. 
Matter  of  Brown,  72  Hun  160;  55  State 
Rep.  517. 

Mere  acquiescence  on  the  part  of  a  ward 
in  an  unlawful  disposition  by  his  guard- 
ian of  a  chose  in  action  belonging  to  him 
will  not  estop  him  from  asserting  hs  right, 
and  to  estop  him  by  ratification  his  acts 
upon  which  the  claim  of  ratification  is 
based  must  be  very  clear  and  explicit.  The 
fact  that  a  guardian  in  socage,  who  was 
the  father  of  his  ward,  applied  a  portion 
of  the  proceeds  received  by  him  for  the  re- 
lease or  discharge  of  a  chose  in  action  be- 
longing to  his  ward  for  the  benefit  of  the 
latter,  does  not,  in  the  absence  of  other  evi- 
dence, authorize  a  deduction  in  favor  of  the 
debtor  of  the  amount  so  expended  in  an 
action  brought  by  the  ward  to  set  aside  the 
release  and  to  recover  on  his  claim.  Foley 
v.  Mut.  L.  Ins.  Co.,  138  N.  Y.  333,  affi'g  64 
Hun  63;  45  State  Rep.  918;  18  N.  Y.  Supp. 
615. 

That  the  guardian  has  given  his  ward  an 
opportunity  to  examine  his  books  and  has 
informed  her  from  time  to  time,  after  she 
comes  of  age,  of  the  balance,  is  not  a  settle- 
ment of  the  accounts.  Rapalje  v.  Hall,  1 
Sand.  Ch.  399. 

An  examination  of  the  guardian's  ac- 
counts by  the  ward,  after  coming  of  age, 
and  an  admission  by  her  of  their  correct- 
ness, and  expression  of  her  intention  to  call 
and  give  him  a  receipt,  followed  by  an  at- 
tempt to  find  him  for  that  purpose, — Held, 
not  sufficient  to  preclude  her  administrator 
from  challenging  the  account.  Matter  of 
Gill,  3  Hun  20. 

Where,  soon  after  a  ward  became  of  age, 
and  before  the  guardian  had  settled  his  ac- 
counts, a  creditor  of  the  guardian,  know- 
ing the  relation  had  existed,  took  the  ward's 
indorsement  as  security  for  the  guardian's 
debt, — Held,  he  could  not  enforce  the  note 
against  the  ward.  Gale  v.  Wells,  12  Barb. 
84. 

A  ward  may  make  a  will  in  his  guard- 
ian's favor.  Lim burger  v.  Rauch,  2  Abb. 
N.  S.  279. 

Where  a  general  guardian  has  converted 
his  ward's  personalty  into  realty,  the  ward, 
on  coming  of  age,  may  elect  whether  he 
will  take  the  realty  or  the  money.  But 
where  the  guardian,  after  effecting  such 
conversion,  and  treating  the  ward's  prop- 
erty as  his  own  for  a  number  of  years,  dies 
during  the  ward's  minority,  all  that  can 
properly  be  taken  into  consideration,  on  the 
accounting  of  his  executor,  is  the  rents, 
taxes,  and  repairs  of  such  realty.  On  such 
an  accounting,  had  at  the  instance  of  the  de- 
ceased guardian's  successor,  it  is  the  duty 
of  the  surrogate's  court,  and  that  court  has 
jurisdiction,  to  trace  out  and  recover  for 
the  minors  the  property  to  which  they  are 
legally  entitled,  and  see  that  it  is  placed 


in  the  hands  of  a  proper  custodian.    Crom- 
well v.  Kirk,  1  Dem.  599,  Coffin,  Suit. 

A  surety  on  a  general  guardian's  bond 
who  was  not  a  party  to  an  accounting  be- 
tween the  guardian  and  ward  is  entitled  tu 
have  the  judgment  rendered  against  the 
guardian  in  such  accounting  opened,  and  an 
opportunity  given  him  to  contest  the  liabil- 
ity of  the  guardian  when  a  suit  is  brought 
against  him  on  his  bond.  Kidder  v.  Bowne, 
15  Week.  Dig.  29. 

A  ward  who  becomes  of  age  six  years  be- 
fore the  death  of  his  guardian  is  barred  by 
limitation  from  demanding  an  accounting 
from  the  executors  of  the  guardian  of  the 
acts  of  their  testator  as  such  guardian.  In 
re  Van  Derzee,  26  N.  Y.  Supp.  121. 

The  indorsement  of  the  account  of  his 
general  guardian,  by  a  ward  after  coming 
of  age,  does*  not  ratify  the  acts  of  a  special 
guardian,  to  which  such  account  contains  no 
reference.  Long  v.  Long,  142  N.  Y.  345; 
60  State  Rep.  311,  rev'g  59  State  Rep.  546. 
Expense  of  accounting.  —  A  general 
guardian  will  be  compelled  to  pay  the  costs 
of  an  accounting  where,  although  ignorant- 
]y  and  in  good  faith,  he  has  pursued  a 
course  which  has  rendered  the  litigation 
necessary  to  enable  the  ward  to  recover  his 
rights.     Cromwell  v.   Kirk. 

The  court  has  the  power  to  grant  an 
allowance  to  a  guardian  for  the  expenses  of 
his  accounting;  the  judgment  of  the  court, 
however,  must  be  founded  upon  legal  proof 
as  to  the  value  of  the  services.  Matter  of 
Carman,  21  State  Rep.  254. 

Upon  the  accounting  of  the  executors  of 
a  former  general  guardian,  at  the  suit  of 
the  present  guardian,  in  the  surrogate's 
court,  the  referee  has  power  under  §  2546, 
to  allow  the  executors  to  file  a  supplemen- 
tal account,  setting  out  the  payment  of 
counsel  fees  for  services  in  advising  them, 
and  in  preparing  the  final  account  of  the 
deceased  guardian,  and  such  item  is  prop- 
erly allowed.  Matter  of  Schneider,  1  App. 
Div.  39;  36  N.  Y.  Supp.  972. 

Surrogate's  power. — A  surrogate's  court 
has  no  jurisdiction  to  determine  a  disputed 
claim  of  a  third  person,  against  the  gen- 
eral guardian  of  the  property  of  an  infant, 
in  his  official  capacity.  The  reason  is  the 
same  as  in  the  case  of  a  claim  against  the 
estate  of  a  decedent,  which  is  disputed  by 
the  executor  or  administrator:  the  absence 
of  any  grant  of  power  in  the  statute. 
Welch  v.  Gallagher,  2  Dem.  40,  Spring, 
Surr. 

A  surrogate  has  no  general  jurisdiction 
over  a  guardian,  but  simply  such  as  has 
been  specially  conferred  by  statute,  to- 
gether with  the  incidental  powers  requisite 
to  carry  out  that  jurisdiction.  Matter  of 
Petition  of  Camp,  126  N.  Y.  377;  37  State 
Rep.  768,  rev'g  32  State  Rep.  336;  10  N.  Y. 
Supp.  141. 

Where  a  father,  entitled  to  a  life  estate 
as  tenant  by  curtesy,  was  appointed  guard- 
ian of  his  children,  and  received  a  fund 
in  condemnation  proceedings,  it  appeared 
that  he  lost  the  fund  in  his  business,  and 
that  he  was  insolvent.    The  surrogate  com- 
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puted  the  value  of  the  life  estate  in  the 
petitioner's  share  of  the  fund,  as  one  of 
the  children,  deducted  the  amount  from  such 
share  and  directed  the  payment  of  the  bal- 
ance to  him. — Held,  error;  that  the  surro- 
gate had  no  power  to  make  such  an  order 
without  the  consent  of  the  father;  that 
while  the  surrogate  had  power  to  compel 
the  guardian  to  account,  he  could  not  de- 
cree payment  to  the  ward,  until  by  the  ter- 
mination of  the  life  estate  he  became  en- 
titled to  the  fund,  and  that,  for  whatever 
remedy  there  might  be  to  secure  the  safety 
of  the  fund,  so  that  it  might  be  forthcom- 
ing at  the  proper  time,  resort  must  be  had 
to  a  court  of  equity.    lb. 

In  a  proceeding,  in  1888,  to  compel  him 
to  account,  he  claimed  a  life  interest  in  the 
fund  as  tenant  by  the  curtesy. — Held,  that 
he  was  entitled  to  such  interest;  that  the 
fact  that  he  signed  the  receipt  given  to  the 
city  authorities  as  guardian  did  not  estop 
him  from  showing  the  truth  as  to  his  per- 
sonal interest   in   the   fund.    When   appel- 


lant as  guardian  received  the  fund,  for  the 
forthcoming  of  which  he  gave  security,  he 
took  it  subject  to  his  individual  right  to 
the  use  of  the  same  for  his  own  life.     lb. 

The  fact  that  the  guardian  who  has  a 
life  estate  in  a  fund,  had  lost  the  fund  and 
is  insolvent,  gives  the  surrogate  no  power 
to  decree  the  payment  of  the  fund  to  the 
ward.  The  surrogate  has  no  general  juris- 
diction over  a  guardian  as  a  trustee.     lb. 

The  rule,  obtaining  in  certain  account- 
ings by  executors  and  administrators,  un- 
der which  a  surrogate  cannot  pass  upon  a 
disputed  claim,  has  no  application  to  the 
case  of  a  guardian.  Matter  of  Kerwin,  59 
Hun  589;  37  State  Rep.  436;  14  N.  Y. 
Supp.  353. 

The  surrogate  cannot  pay  over  to  the 
general  guardian  a  sum  of  money  which  he 
finds  in  the  surrogate's  office  belonging  to 
an  infant,  and  which  is  neither  a  legacy  nor 
a  distributive  share.  Matter  of  Writner,  1 
Tuck.  75,  Tucker,  Surr. 


ARTICLE  THIRD. 

GUARDIANS  APPOINTED  BT  WILL  OB  DEED. 


2851.  Will    or    deed    containing   appoint- 

ment to  be  proved,  etc.,  and  re- 
corded. 

2852.  Testamentary    guardian;    qualifica- 

tion, letters,  etc. 

2853.  When  security  required  from  guard- 

ian appointed  by  will  or  deed. 

2854.  What  security  to  be  given. 


ac- 


2855.  Inventory     and     intermediate 
count  may  be  required. 

2856.  When  surrogate  may  compel  judi- 
cial settlement  of  account. 

2857.  Effect  of  decree. 

2858.  Removal  of  guardian  appointed  by 
will  or  deed. 

2859.  Resignation  of  such  a  guardian. 

2860.  Appointment  of   successor. 

§  2851.    Appointment  of  testamentary  guardian  to  be  proved. 

A  person  shall  not  exercise,  within  the  State,  any  power  or  authority,  as 
guardian  of  the  person  or  property  of  an  infant,  by  virtue  of  an  appointment  con- 
tained in  the  will  of  the  infant's  father  or  mother,  being  a  resident  of  the  State, 
and  dying  after  this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and  letters  of  guardian- 
ship have  been  issued  to  him  thereupon ;  or  by  virtue  of  an  appointment  contained 
in  a  deed  of  the  infant's  father  or  mother,  being  a  resident  of  the  State,  executed 
after  this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged  or  proved, 
and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has  been  recorded  in  the  office 
for  recording  deeds  in  the  county,  in  which  the  person  making  the  appointment 
resided,  at  the  time  of  the  execution  thereof.  Where  a  deed  containing  such  an 
appointment  is  not  recorded,  within  three  months  after  the  death  of  the  grantor, 
the  person  appointed  is  presumed  to  have  renounced  the  appointment;  and  if  a 
guardian  is  afterwards  duly  appointed  by  a  surrogate's  court,  the  presumption 
is  conclusive. 

In  place  of  L.  1877,  c  206,  §§  4,  5,  6,  7,  in  part;  which  aat  applied  only  to  New  York 
City  and  County. 


A  provision  in  the  will  of  a  mother  ap- 
pointing a  testamentary  guardian  for  a 
child  whose  father  is  living  is  ineffectual 
daring  the  lifetime  of  the  father.  Matter 
of  Walker,  54  Misc.  177;  105  N.  Y.  Supp. 
890.  ** 

Although  a  father  has  no  authority  to 
appoint  a  third  person  a  testamentary 
guardian  for  his  children  whose  mother 
survives  him,  a   provision  of  his  will  ap- 


pointing such  guardians  and  directing  "that 
all  funds  and  securities  belonging  to  each 
of  my  children  shall  be  received,  held  and 
paid  out  by  them  jointly  as  such  guard- 
ians," is  effectual  as  creating  a  power  in 
trust  for  the  control  and  management  of 
the  property  devised  to  the  children  by  such 
will.  Matter  of  Kellogg,  187  N.  Y.  355; 
80  N.  E.  207. 

Under   §   51    of   the   Domestic  Relations 
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Law  it  is  the  surviving  parent  only  who 
may  appoint  a  testamentary  guardian,  ex- 
cept that  each  parent  may  in  the  lifetime 
)f  both,  by  will  appoint  the  other  such 
guardian.  Matter  of  Waring,  46  Misc. 
322;  94  N.  Y.  Supp.  82. 

An  absolute  divorce  having  been  obtained 
by  the  wife,  the  decree  awarding  the  care 
and  custody  of  the  children  to  her,  she  may 
not  appoint  a  testamentary  guardian,  the 
father  living,  such  care  and  custody  ending 
at  her  death.     lb. 

The  management  and  the  control  of  both 
the  person  and  estate  of  an  infant  are,  by 
law,  vested  in  the  surviving  parent,  and 
will  not  be  taken  away  except  by  the  most 
controlling  and  preponderating  evidence  of 
unfitness.  Matter  of  Burdick,  47  Misc.  28; 
95  N.  Y.  Supp.  206. 

The  appointment  by  the  father  by  his 
will  of  guardians  of  the  estate  of  infant 
children,  the  mother  surviving,  is  invalid, 
and  no  trust  having  been  created,  the  will 
will  not  be  construed  as  conferring  a  trust 
power  of  management  on  the  persons 
named,     lb. 

A  grandparent  has  no  authority  to  ap- 
point a  testamentary  guardian  and  an  at- 
tempt to  do  so  is  inoperative  as  an  appoint- 
ment, but  gives  the  person  named  as  guard- 
ian the  power  he  would  have  possessed  over 
the  property  given  to  the  infant  had  he 
been  a  duly  appointed  guardian  or  trustee. 
Matter  of  Scoville,  72  Misc.  310;  131  N.  Y. 
Supp.  205. 

Where  the  will  shows  an  intention  to  pro- 
vide for  the  care  and  management  of  the 
property  during  the  minority  of  the  infants 
the  person  designated  as  guardian  is  en- 
titled to  the  possession  of  the  property, 
lb. 

An  order  of  the  surrogate  denying  the 
application  for  the  appointment  of  the 
guardians  designated  in  a  will,  on  the  ob- 
jection taken  that  they  were  non-residents 
of  the  State,  and  that  their  pecuniary  cir- 
cumstances were  such  that  they  could  not 
furnish  adequate  security, — Held,  not  au- 
thorized; if  the  bond  offered  was  not  large 
enough,  he  should  prescribe  the  amount, 
and  kind  of  bond,  and  upon  their  giving  it 
he  was  bound  to  issue  letters  of  guardian- 
ship. Matter  of  Welsh,  50  App.  Div.  189; 
63  N.  Y.  Supp.  737. 

A  non-resident  alien  cannot  be  appointed, 
though  he  is  appointed  by  the  will  of  a 
resident.  Matter  of  Zeller,  25  Misc.  137; 
54  N.  Y.  Supp.  926,  Surr.  Ct. 

Under  the  law  in  force  at  the  time  of 
the  death  of  a  testator  he  had  authority  to 
appoint  by  his  will  the  persons  who  should 
have  the  care,  custody  and  tuition  of  his 
children,  but  he  exercised  it  in  favor  of 
two  persons  who  should  be  guardians  of  the 
persons  of  his  infant  children  in  case  his 
wife  died  before  him,  and  by  another  clause 
made  them  guardians  of  the  estates  of  the 
children,  one  of  whom  reached  his  majority 
in  the  lifetime  of  the  wife,  who  survived 
him,  and  the  will  directed  that  each  of  the 
guardians  should  receive  for  such  services 
as  he  might  be  required  to  render  the  sum 


of  $500. — Held,  that  this  was  not  a  legacy, 
and  the  persons  named  as  guardians  were 
not  entitled  to  receive  it,  not  having  acted 
as  guardians.  Matter  of  Brigg,  39  App. 
Div.  485;  57  N.  Y.  Supp.  390. 

Only  the  surviving  parent  can  appoint. 
Matter  of  Schmidt,  77  Hun  201;  28  N.  Y. 
Supp.  350. 

The  mother  upon  the  death  of  the  father 
becomes  guardian  in  socage;  entitled  to  re- 
ceive the  rents  of  the  realty.  Koker  v.  Bal- 
ken,  73  Hun  145;  25  N.  Y.  Supp.  1038. 

Under  the  provisions  of  L.  1893,  c.  175 
(see  Domestic  Relations  Law),  the  father 
has  no  power  to  appoint  the  surviving 
mother  testamentary  guardian  of  his  in- 
fant children.  Matter  of  Alexandre,  35  N. 
Y.  Supp.  658,  Surr.  Ct. 

The  mother  has  a  right  to  apply  for  ap- 
pointment as  guardian  in  such  a  case,  but 
will  be  required  to  give  a  bond.     lb. 

Plaintiff  was  testamentary  guardian  un- 
der the  will  of  the  father  of  the  children, 
who  was  also  trustee  of  a  fund  for  their 
benefit,  and  was  a  resident  of  New  York, 
though  the  will  under  which  she  was  trus- 
tee was  probated  in  New  Jersey,  where  the 
testatrix  had  resided,  and  where  real  estate 
belonging  to  them  had  been  sold,  and  a 
mortgage  taken  back  to  a  special  guardian 
appointed  by  the  New  Jersey  court  of 
chancery. — Held,  that  an  application  for  an 
order  that  the  mortgage  be  given  up  to 
plaintiff  would  not  be  entertained  in  the 
court  of  New  York.  Smith  v.  Pennington, 
12  App.  Div.  378;  42  N.  Y.  Supp.  45. 

The  provisions  of  the  statutes  of  this 
State  in  reference  to  testamentary  guard- 
ians relate  exclusively  to  domiciliary  guard- 
ianship, under  wills  or  deeds  of  residents 
of  this  jurisdiction.  The  rights  and  powers 
of  the  guardian  are  strictly  local,  and  cir- 
cumscribed by  the  jurisdiction  of  the  gov- 
ernment which  clothed  him  with  his  office. 
Wuesthoff  v.  German ia  L.  Ins.  Co.,  107  N. 
Y.  580. 

The  section  does  not  apply  to  an  instru- 
ment deeding  an  infant  which  was  executed 
before  Sept  1,  1880.  Matter  of  Schroeder, 
65  How.  194. 

A  father  may  appoint  a  guardian  for  his 
child  without  the  mother's  consent,  L.  1862, 
c.  172,  §  6,  having  been  repealed  by  L.  1871, 
c.  32  (see  Domestic  Relations  Law).  Fitz- 
gerald v.  Fitzgerald,  24  Hun  370;  61  How. 
59 ;  Thomson  v.  Thomson,  55  How.  494,  Van 
Vorst,  J. 

Until  1871,  a  mother  could  not  appoint 
a  testamentary  guardian  of  her  infant  child. 
Matter  of  Pierce,  12  How.  532,  E.  D. 
Smith,  J. 

Under  the  act  of  1860  (c  90),  repealed 
1862  (c.  172)  (see  Domestic  Relations 
Law),  a  married  man  could  not  appoint  a 
testamentary  guardian  of  his  child,  with- 
out the  consent  of  his  wife.  Ruppert's  Es- 
tate. 1  Tuck.  480,  Tucker,  Surr.;  People 
v.  Boice,  39  Barb.  307.  See  People  ex  rel. 
v.  Wamsley,  15  Abb.  323,  Welles,  J. 

A  testamentary  guardian  can  only  be  ap- 
pointed by  the  father  of  an  infant;  a  grand- 
father   cannot    so    appoint.     Fullerton    v. 
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Jackson,  5  John*.  Ch.  278;  Hoyt  v.  Hilton, 
2  Edw.  202. 

The  section  relates  to  practice  only,  and 
contains  no  grant  of  power  to  a  married 
woman  to  appoint,  by  will,  a  guardian  of 
the  person  or  property  of  an  infant  child  of 
the  marriage,  if  her  husband  survives. 
Griffin  v.  Sarsfield,  2  Dem.  4,  Farnum,  Surr. 

A  grandfather  may  devise  land  to  his 
grandchild,  and  direct  his  executors  to  ap- 
ply the  rents  and  profits  to  his  education 
during  minority,  in  which  case  the  execu- 
tors and  not  the  guardian  have  the  control 
and  application  of  the  funds.  Fullerton  v. 
Jackson. 

As  to  what  language  in  a  will  constitutes 
an  appointment,  see  Corrigan  v.  Kiernan, 
1  Bradf.  208,  Bradford,  Surr. 

A  testator  may  appoint  one  with  whom 
he  cohabits  as  his  wife  to  be  guardian  of 
the  persons  of  their  children.  Gelston  v. 
Shields,  10  Hun  143,  affi'd  78  N.  Y.  275. 

A  testamentary  guardian,  appointed  by 
the  mother,  holds  his  office  for  the  whole 
period  of  the  infant's  minority.  Ex  parte 
Reynolds,  11  Hun  41.  If  one  of  two  joint 
testamentary  guardians   refuses  to  act,  all 


his  powers  and  rights  become  vested  in  the 
other.     lb. 

A  provision  by  will,  that  a  testator's 
widow  shall  have  the  "guardianship,  cus- 
tody, and  tuition"  of  his  children,  during 
their  minority,  creates  her  guardian  both  of 
their  persons  and  estates.  Hagerty  v.  Hag- 
erty,  9  Hun  175. 

A  testamentary  guardian  of  an  infant 
devisee  has  no  right  to  purchase  the  real  es- 
tate of  the  testator,  at  a  sale  under  a  sur- 
rogate's order.  The  sale,  however,  is  not 
void,  but  voidable,  and  when  a  sale  was 
made  beneficial  to  the  ward,  who  was  pres- 
ent, and  who  suffered  eighteen  years  to 
elapse  after  he  became  of  age  without  im- 
peaching the  conveyance,  during  which  time 
the  title  had  passed  into  the  hands  of  in- 
nocent parties, — Held,  he  must  be  deemed 
to  have  waived  the  objection  and  affirmed 
the  sale.     Bostwick  v.  Atkins,  3  N.  Y.  53. 

Testamentary  guardians  are  not  general 
guardians  within  2  R.  S.  91,  allowing  them 
to  receive  legacies  and  distributive  shares 
of  minors;  if  they  were,  letters  should  be 
taken  and  security  given.  Sackett's  Estate, 
1  Tuck.  84,  Tucker,  Surr. 


§  2852.  Qualification  and  letters  of  testamentary  guardian ;  objections ;  re- 
nunciation. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  admitted  to  pro- 
bate, the  person  appointed  guardian  must,  within  thirty  days  thereafter,  qualify 
as  prescribed  in  section  2594  of  this  act;  otherwise  he  is  deemed  to  have  re- 
nounced the  appointment.  But  the  surrogate  may  extend  the  time  so  to  qualify, 
upon  good  cause  shown,  for  not  more  than  three  months.  And  any  person  inter- 
ested in  the  estate  may,  before  letters  of  guardianship  are  issued,  file  an  affidavit 
setting  forth  with  respect  to  the  guardian  so  appointed,  any  fact  which  is  made 
by  law  an  objection  to  the  issuing  of  lettera  testamentary  to  an  executor.  Sec- 
tions 2636  to  2638  of  this  act,  both  inclusive,  apply  to  such  an  affidavit  and  to 
the  proceedings  thereupon.  A  person  appointed  guardian  by  will  may,  at  any 
time  before  he  qualifies,  renounce  the  appointment  by  a  written  instrument, 
under  his  hand,  filed  in  the  surrogate's  office. 

Based  on  L.  1877,  c.  206,  §§  4,  5,  6,  7,  in  part;  which  act  applied  only  to  New  York 
City  and  County. 


§  2852,  making  objections  to  the  issuing 
of  letters  testamentary  to  executors  appli- 
cable to  the  issuance  of  letters  of  testamen- 
tary guardianship,  precludes  an  issuance 
of  letters  of  testamentary  guardianship  to 
a  non-resident  alien.  Zeller's  Estate,  25 
Misc.  137;  54  N.  Y.  Supp.  926,  Surr.  Ct. 

The  surrogate  could  not  refuse  to  issue 
letters  of  guardianship  on  a  finding  that 
the  person  designated  was  a  non-resident, 
but  could  only  require  a  sufficient  bond  be- 
fore issuing  letters  to  him.  Matter  of 
Welsh,  50  App.  Div.  189;  03  N.  Y.  Supp. 
737. 

The  section  does  not  only  apply  to  cases 
where  a  testamentary  guardian  could  qual- 
ify under  the  terms  of  the  will  within  thir- 
ty days  or  three  months,  but  also  to  the 
cases  where  the  appointment  of  a  guardian 
is  to  take  effect  upon  the  happening  of  any 
contingency;  and,  in  the  latter  case,  unless 

he  qualifies    within    thirty    days   or    three 


months  from  the  date  of  the  happening  of 
the  contingency,  he  is  deemed  to  have  re- 
nounced the  appointment,  and  loses  all 
right  under  the  will  to  letters  of  testamen- 
tary guardianship.  Estate  of  Constantine, 
16  Civ.  Proc.  262,  Ransom,  Surr. 

Where  a  will,  admitted  to  probate  June 
19,  18T83,  appointed  one  C.  guardian  of  the 
persons  ana  estate  of  the  testatrix's  minor 
children  until  one  L.  C.  should  become  of 
age,  when  L.  C.  was  to  become  guardian 
of  the  persons  and  estates  of  such  children 
as  should  be  minors,  and  during  their  mi- 
nority, and  L.  O.  attained  his  majority  on 
Dec.  9,  1884.  and  applied  for  letters  of  tes- 
tamentary guardianship,  in  March,  1889, 
— Held,  that  his  application  should  be  de- 
nied; that  by  his  failure  to  qualify  within 
the  time  prescribed  by  §  2852,  he  lost  all 
right  under  the  will  to  fetters  of  testamen- 
tary guardianship.     lb. 
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§  2853.     Security  from  testamentary  guardian. 

Where  a  guardian  of  an  infant's  person  or  property  has  been  appointed  by 
will  or  by  deed,  the  infant,  ot  any  relative  or  other  person  in  his  behalf,  may  pre- 
sent, to  the  surrogate's  court  in  which  the  will  was  admitted  to  probate;  or  to  the 
surrogate's  court  of  the  county  in  which  the  deed  was  recorded;  a  written  petition, 
duly  verified,  setting  forth,  either  upon  his  knowledge,  or  upon  his  information 
and  belief,  any  fact,  respecting  the  guardian,  the  existence  of  which,  if  it  was 
interposed  as  an  objection  to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  person  to  give  a  bond,  in 
order  to  entitle  himself  to  letters;  and  praying  for  a  decree,  requiring  the  guard- 
ian to  give  security  for  the  performance  of  his  trust;  and  that  be  may  be  cited 
to  show  cause  why  such  a  decree  should  not  be  made.  Upon  the  presentation 
of  such  a  petition,  and  proof  of  the  facts  therein  alleged,  to  the  satisfaction  of 
the  surrogate,  he  must  issue  a  citation  accordingly.  Upon  the  return,  of  the 
citation,  a  decree  requiring  the  guardian  to  give  security  may  be  made,  in  the 
discretion  of  the  surrogate,  in  a  case  where  a  person  so  named  as  executor,  can 
entitle  himself  to  letters  testamentary  only  by  giving  a  bond;  but  not  otherwise. 


chamberlain.     Estate   of   Bettels,    21    State 
Rep.   136,  Ransom,  Snrr. 

The  fact  that  the  estate  or  fund  has  been 
diminished  by  unavoidable  losses  or  pay- 
ment of  claim*,  furnishes  no  ground  for  re- 
ducing the  penalty  ot  the  bond  given  by  a 
general  guardian,  even  though  the  guardian 
is  obliged  to  compensate  the  surety  in  pro- 
portion to  the  amount  of  the  bond.  Matter 
of  Patterson,  30  State  Rep.  849,  Coffin,  Suit. 


Where  the  executor  of  a  will  is  thereby 
also  appointed  testamentary  guardian  of 
the  infant  legatees,  and  files  his  accounts 
as  such  executor,  before  he  can  transfer  the 
balance  found  to  he  in  his  hands  as  execu- 
tor to  himself  as  testamentary  guardian, 
tie  will  he  required  to  give  security  as  such 
guardian;  and  in  default  of  his  giving  the 
proper  security  to  entitle  him  to  receive  the 
fund  as  guardian,  the  surrogate  will  direct 
that  the  money  shall  be  deposited  with  the 

§  2854.     What  security  to  be  given. 

The  security  to  be  given,  as  prescribed  in  the  last  two  sections,  must  be  a 
bond  to  the  same  effect,  and  in  the  same  form,  as  the  bond  of  a  general  guardian, 
appointed  by  the  surrogate's  court.  Each  provision  of  this  chapter,  applicable  to 
the  bond  of  such  a  guardian,  and  to  the  rights,  duties,  and  liabilities  of  the  par- 
ties thereto,  or  any  of  them,  including  the  release  of  the  sureties,  and  the  giving 
of  a  new  bond;  applies  to  the  bond  so  given,  and  the  parties  thereto. 

§  2855.     [Am'd,  1896.]    Inventory  and  intermediate  account. 

Upon  the  petition  of  the  ward,  or  of  any  relative  of  other  person  in  his  behalf, 
the  surrogate's  court  having  jurisdiction  to  require  security,  as  prescribed  in  the 
last  three  sections,  may,  at  any  time,  in  the  discretion  of  the  surrogate,  make  an 
order  requiring  a  guardian  appointed  by  will  or  by  deed,  to  render  and  file  an 
inventory  and  account,  in  the  same  form,  and  verified  in  the  same  manner  as  the 
inventory  and  account  required  to  be  filed  annually  by  a  guardian  appointed  by 
a  surrogate's  court,  as  prescribed  in  article  second  of  this  title.  The  order  may 
also  require  such  an  inventory  and  account  to  be  filed,  in  the  month  of  January 
of  each  year  thereafter.  Sections  2842  to  2845  of  this  act,  both  inclusive,  apply 
to  such  an  inventory  and  account,  and  to  the  filing  thereof,  as  if  the  guardian 
had  been  appointed  by  the  surrogate's  court.  The  provisions  of  section  2846  of 
this  act  shall  apply  to  a  guardian  appointed  by  will  or  deed  with  the  same  effect 
as  if  such  guardian  had  been  mentioned  in  said  section,  and  the  proceedings 
therein  prescribed  may  be  had  in  the  case  of  any  such  guardian  in  the  same 
manner  as  if  he  were  a  general  guardian. 

Ain'd  L.  1896,  c.  61. 

§  2856.     [Am'd,  1891.]    When  settlement  of  account  compelled. 

The  surrogate's  court  having  jurisdiction  to  require  security  may  compel  a 
judicial  settlement  of  the  account  of  a  guardian  appointed  by  will  or  by  deed, 
in  any  case  where  it  may  compel  a  judicial  settlement  of  the  account  of  a  general 
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guardian;  and  the  proceedings  to  procure  such  a  settlement  are  the  same  as  if 
the  guardian  so  appointed  by  will  or  by  deed  had  been  a  general  guardian.  A 
guardian  appointed  by  will  or  by  deed  may  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  praying  for  a  judicial  settlement  of  his  account, 
and  a  discharge  from  his  duties  and  liabilities,  in  any  case  where  a  petition  for 
a  judicial  settlement  of  his  account  may  be  presented  by  any  other  person  as 
prescribed  in  this  article.  The  petition  must  pray  that  the  person  who  might 
have  so  presented  a  petition  may  be  cited  to  attend  the  settlement  Upon  the 
presentation  of  such  petition  the  surrogate  must  issue  a  citation  accordingly. 
Sections  twenty-seven  hundred  and  thirty-three  to  twenty-seven  hundred  and 
thirty-seven,  both  inclusive,  and  sections  twenty-seven  hundred  and  forty-one 
and  twenty-seven  hundred  and  forty- four  of  this  act  apply  to  a  guardian  ac- 
counting as  prescribed  in  this  article,  and  regulate  the  proceedings  upon  such  an 
accounting.  A  guardian  designated  in  this  title  is  entitled  to  the  same  com- 
pensation as  a  general  guardian. 

See  §  2847  to  §  2850.     Am'd  L.  1891,  c.  197.     All  after  the  first  sentence  added  in 
1891. 


§  2857.    Effect  of  decree  settling  account. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a  guardian  ap- 
pointed by  will  or  by  deed,  as  prescribed  in  this  article,  or  the  judgment  rendered 
upon  appeal  from  such  decree,  has  the  same  force,  as  a  judgment  of  the  supreme 
court  to  the  same  effect. 


ing  a  balance  due  his  ward,  for  which  she 
surd  his  bondsman, — Held,  that  the  error 
in  the  interest  account  was  sufficient  to 
justify  the  surrogate  in  opening  the  decree 
granted  on  such  accounting.  Matter  of 
Flynn,  48  State  Rep.  816. 


Where,  in  a  final  accounting  by  a  guard- 
ian, he  charges  himself  with  interest  on 
moneys  before  received,  and  upon  a  larger 
amount  than  he  received,  and  upon  the  full 
amount  from  its  receipt  until  the  account- 
in?,  when  in  fact  the  greater  portion  was 
paid  out  shortly  after  its  receipt,  thus  mak- 

§  2858.    Removal  of  guardian. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  person  in  his  behalf, 
the  surrogate's  court,  having  jurisdiction  to  require  security  from  a  guardian 
appointed  by  will  or  by  deed,  may  remove  such  a  guardian,  in  any  case  where  a 
testamentary  trustee  may  be  removed,  as  prescribed  in  title  sixth  of  this  chapter; 
and  the  proceedings  upon  such  a  petition  are  the  same,  as  prescribed  in  that  title 
for  the  removal  of  a  testamentary  trustee.  Where  a  citation  is  issued,  upon  a 
petition  for  the  removal  of  such  a  guardian,  he  may  be  suspended  from  the  exer- 
cise of  his  powers  and  authority,  as  if  he  had  been  appointed  by  the  surrogate's 
court 

In  place  of  L.  1874,  c.  469.     See  §§  2815,  2834. 


A  testamentary  guardian  can  be  removed 
only  where  a  testamentary  trustee  can  be 
removed.  The  power  is  not  so  great  as  in 
case  of  a  guardian  appointed  otherwise. 
Matter  of  King,  8  Civ.  Proc.  159n;  2  How. 
N.  S.  307,  affi'd  4  State  Rep.  670;  42  Hun 
607. 

The  court  has  power  to  deprive  the  par- 
ents of  the  custody  of  their  children,  and 
as  the  parent  cannot  delegate  any  more  com- 
plete or  irrevocable  authority  than  he  or 
she  may  possess,  it  has  also  the  power  to 
remove  a  testamentary  guardian  appointed 
by  the  parent.     lb. 

Where  a  testamentary  guardian  neg- 
lected to  protect  the  wards  from  immoral 
Hifl-erces, — Held,  that  such  conduct  war- 
ra  ted  the  removal  of  the  guardian.     lb. 

A  testamentary   guardian   who   has   had 


i  attacks  of  insanity,  from  which  she  has  re- 
|  covered,  being  otherwise  an  unsuitable  per- 
son, will  be  removed.     Damarell  v.  Walker, 
2  Redf.  198,  Hutchings,  Surr. 

Upon  the  hearing  of  a  petition  for  the 
removal  of  a  testamentary  guardian,  affi- 
davits were  produced  and  read  on  both 
sides  and  the  court  directed  a  reference  to 
take  proof  of  the  facts.  On  the  hearing, 
before  the  referee,  counsel  for  the  petition- 
ers proposed  that  he  should  receive  not  only 
the  petition,  but  the  affidavits. — Held,  that 
these  papers  having  been  presented  to  the 
referee  as  disclosing  the  allegations  made 
by  the  parties  to  the  controversy  and  not  as 
evidence,  and  the  referee  having  made  his 
decision  upon  the  evidence  of  the  witnesses 
examined  on  the  hearing,  the  admission  of 
them  was  not  such  an  error  as  to  call  for 
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a  reversal  of  an  order  made  upon  the  report,  no  further  danger  exists  of  a  relapse  on  his 

Matter  of  King,  4  State  Rep.  570;  42  Hun  part,  the  court  will,  on  application,  revoke 

607,   aftVg  8   Civ.   Proc.    159n;    2   How.   N.  the  order  committing  the  care  and  custody 

S.  307.  of  his  children  to  another.     Matter  of  Ra- 

Where  a  father  by  continued  maintenance  borg,  3  State  Rep.  323. 
of  habits  of  strict  sobriety  can  show  that 

§  2859.    Resignation  of  guardian. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to  resign  his  trust* 
by  the  surrogate's  court,  having  jurisdiction  to  require  security  from  him.  The 
proceedings  for  that  purpose,  and  the  effect  of  a  decree  made  thereupon,  are  the 
same,  as  where  a  guardian  appointed  by  the  surrogate's  court  presents  a  petition, 
praying  that  his  letters  may  be  revoked,  as  prescribed  in  article  first  of  this  title. 

See  §§  2835,  2836,  2837. 

§  2860.    Appointment  of  successor. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been,  by  the  decree 
of  the  surrogate's  court  removed  or  allowed  to  resign,  a  successor  may  be  ap- 
pointed by  the  same  court,  with  the  effect  prescribed  in  section  2605  of  this  act; 
unless  such  an  appointment  would  contravene  the  express  terms  of  the  will  or 
deed. 

See  §  2818. 
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CHAPTER  XIX. 

COURTS  OF  JUSTICES  OP  THE  PEACE,  AND  PROCEEDINGS 

THEREIN. 

TITLE        I. — Jurisdiction  and  general  powers. 

TITLE       II. — Commencement  of  action;  appearance  of  parties;  provisional 

REMEDIES. 

TITLE     III. — Pleadings;  including  counterclaims,  and  proceedings  upon  an- 
swer  OF   TITLE. 

TITLE      IV. — Proceedings  between  the  joinder  of  issue  and  the  trial. 

TITLE       V. — Trial  and  its  incidents. 

TITLE      VI. — Judgment;  and  docketing  the  same. 

TITLE    VII.— Executions. 

TITLE  Vin.— Appeals. 

TITLE     IX.— Costs. 

TITLE        X. — Action  or  special  proceeding,  relating  to  an  animal  straying 

upon  the  highway. 
TITLE      XL — Provisions   specially  relating  to   courts  of   justices  of   the 

peace  in  the  city  of  Brooklyn. 
TITLE    XH. — Miscellaneous  provisions. 


TITLE  I. 

Jurisdiction  and  general 

§  2868. 


§  2861.  Justice's  jurisdiction  must  be  spe- 
cially conferred  by  law. 

2862.  General  civil  jurisdiction. 

2863.  No  jurisdiction  in  certain  cases. 

2864.  Confession  of  judgment. 

2965.  Actions    by    and    against    officers, 
etc;   and  by  executors,  etc. 

2866.  Tavern  keepers  disqualified. 

2867.  Members    of    legislature   not    com- 

pelled to  act. 


powers. 

Justices    to    hold    courts;    general 
powers. 

2869.  In  what  town,  etc.,  action  must  be 

brought. 

2870.  Criminal  contempts. 

2871.  Id.;    how    punished. 

2872.  Offender  to  be  heard. 

2873.  Record   of    conviction. 

2874.  Requisites  of   commitment. 

2875.  Fine  to  be  paid  to  overseer  or  sup- 

erintendent of  the  poor. 


§  2861.    Jurisdiction  must  be  specially  conferred. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions  and  special  pro- 
ceedings, as  is  specially  conferred  upon  him  by  statute,  and  no  other. 
See  Co.  Proc.  §  53. 


A  justice  of  the  peace  cannot,  without 
taking  evidence  to  sustain  the  finding,  oust 
himself  of  jurisdiction  on  the  ground  that 
the  amount  in  controversy  between  the  par- 
ties exceeds  $400,  the  limit  of  his  jurisdic- 
tion. Dale  v.  Prentice,  126  App.  Div.  137; 
110  N.  Y.  Supp.  535. 

A  justice  of  the  peace  has  jurisdiction 
over  a  civil  action  between  a  non-resident 
plaintiff  and  a  defendant  non-resident  of 
the  county  provided  the  defendant  be  served 
with  process  within  the  town  for  which  the 
justice  sits.    lb. 

A  justice's  court  has  no  jurisdiction  of 


an  action  brought  by  a  trustee  in  bank- 
ruptcy to  recover  the  proceeds  of  a  pref- 
erence obtained  by  a  creditor  of  the 
bankrupt  through  the  use  of  legal  process. 
Starbuck  v.  Gebo,  59  Misc.  322;  112  N.  Y. 
Supp.  312. 

A  justice's  court  of  the  city  of  Hornells- 
ville  is  not  an  "inferior  local  court"  with- 
in the  constitution,  and  the  legislature  may 
confer  jurisdiction  in  cases  where  either 
or  both  of  the  parties  reside  in  any  of  the 
towns  of  Steuben  county,  adjoining  the 
town  of  Hornellsville.  Lantx  v.  Galpin, 
44  Misc.  356;  89  N.  Y.  Supp.  1096. 
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The  city  of  Mount  Vernon,  so  far  as  its 
justices  of  the  peace  are  concerned,  is  to 
be  regarded  as  a  town  adjoining  the  incor- 
porated city  of  New  York  80  that  their  jur- 
isdiction remains  subject  to  regulation  by 
any  general  legislation  regarding  justices 
of  the  peace  in  towns,  and  a  justice  of  peace 
in  Mount  Vernon  has  not  jurisdiction  of 
an  action  brought  by  a  resident  of  the  city 
of  New  York  against  a  citizen  of  Yonkers. 
People  ex  rel.  v.  Miller,  07  App.  Div.  35; 
89  N.  Y.  Supp.  601. 

Though  the  action  was  brought  for  a  pen- 
alty for  killing  twelve  partridges,  which 
would  exceed  $200:  yet  the  prayer  for  re- 
lief was  for  that  amount  only. — Held,  that 
the  justice  acquired  jurisdiction  of  the  per- 
son of  defendant  by  the  personal  service 
of  the  summons  upon  bim  within  his  coun- 
ty. People  v.  Wait,  114  App.  Div.  334;  00 
N.  Y.  Supp.  807. 

Held,  also  that  the  justice  had  the  right 
to  allow  an  amendment  to  the  complaint  re- 
ducing the  demand  to  an  amount  within 
his   jurisdiction.     lb. 

Where  the  parties  go  to  trial  without  ob- 
jection to  the  jurisdiction,  neither  can,  in 
the  appellate  division,  for  the  first  time, 
question  it  on  the  ground  of  residence,  or 
for  not  calling  the  case  for  more  than  an 
hour  after  that  it  was  set  for,  on  the  ad- 
journed day.  Huber  v.  Ehlers,  76  App.  Div. 
602;   79  N.  Y.   Supp.   150. 

Where  the  fourth  day  after  the  submis- 
sion is  Sunday,  judgment  may  properly  be 
rendered  on  the  succeeding  day.     lb. 

Under  the  charter  of  the  city  of  Lockport 
the  jurisdiction  of  a  justice's  court  in  that 
city  does  not  extend  so  as  to  permit  a  non- 
resident of  the  county  of  Niagara  to  main- 
tain an  action  therein  against  a  resident  I 
of  the  town  of  Newfane  which  adjoins  the 
town  of  Lockport,  but  not  the  city  of  Lock- 
port,  which  is  wholly  within  the  town. 
Sutpnen  v.  Clark,  110  App.  Div.  671;  104 
N.  Y.   Supp.   12B. 

Where  on  the  return  of  the  summons  the 
defendant  presents  affidavits  alleging  that 
the  justice,  while  a  former  action  was  pend- 
ing before  him,  stated  that  he  would  not 
believe  the  defendant  or  his  counsel  under 
oath  and  the  defendant  asks  that  the  action 
be  dismissed  upon  that  ground,  the  justice 
denying  that  he  had  made  the  statements, 
is  not  authorized  to  dismiss  the  action. 
Truesdell  v.  Winne,  44  Misc.  451;  00  N.  Y. 
Supp.  156. 

§  549,  subd.  4.  providing  that  where,  in 
an  action  on  contract,  fraud  is  alleged,  no 
recovery   can   be   had   unless   the   fraud   is 

E roved,  does  not  applv  to  justices'  courta. 
onnor  v.  Philo,  117 "App.  Div.  349;  102 
N.  Y.  Supp.  427. 

The  office  of  a  justice  of  the  peace  is  a 
constitutional  one,  the  prescribed  term  of 
which  is  four  years;  the  legislature  has  no 
power  to  shorten  the  term.  People  ex  rel. 
v.  Treacy,  46  App.  Div.  216;  61  N.  Y.  Supp. 
288. 

A  justice  of  the  peace  elected  by  the 
city  is  a  city  efflcer  and  his  term  of  office 
and  manner  of  election  may  be  fixed  by  the 


|  legislature,  but  a  justice  of  the  peace  of  a 
town  is  a  town  officer  whose  election  and 
term  of  office  is  fixed  by  the  Constitution. 
Ziegler  v.  Corwin,  12  App.  Div.  60;  42  N. 
Y.    Supp.    855. 

If  a  justice  of  the  peace  has  not  juris- 
diction of  an  action  the  consent  of  the 
parties  thereto  will  not  give  him  jurisdic- 
tion thereof.  Bartlett  v.  Mudgett,  75  Hun 
202;  56  State  Rep.  771;  27  N.  Y.  Supp  56; 
31   Abb.  N.  C.  258;  23  Civ.  Proc.  28S. 

A  justice  of  the  peace  is  a  county  of- 
lieer;  process  from  his  court  runs  to  every 
part  of  his  county.  Hoffman  v.  Barton,  47 
Hun   409;    14   State  Rep.   506. 

A  justice  of  the  peace  is  not  limited  in 
the  exercise  of  any  official  act  which  he  is 
authorized  to  perform  to  the  town  for 
which  he  was  chosen,  except  in  the  trial  of 
civil  causes.  Gurnsey  v.  Lovell,  9  Wend. 
319. 

He  may  acquire  jurisdiction  of  parties 
by  consent,  though  otherwise  as  to  subject- 
matter.     Onderdonk  v.   Raniett,  3  Hill  323. 

Consent  cannot  confer  jurisdiction  up- 
on a  person  not  authorized  by  law  to  try 
the  cause.  .Low  v.  Rice,  6  Johns.  400;  and 
see  Striker  v.  Mott,  0  Wend.  465;  Koon  v. 
Mh.zii7.hji,  6  Hill  44. 

Nothing  is  presumed  in  favor  of  a  jus- 
tice's proceedings,  as  regards  their  jurisdic- 
tion. Bamaman  v.  Williams,  18  Abb.  158; 
28  How.  69;  and  see  Hard  v.  Shipman,  6 
Barb.   621. 

No  presumption  wilt  be  indulged  in  to 
oust  a  justice  of  jurisdiction  where  enough 
is  shown  to  bring  the  case  within  the  gen- 
eral language  of  a  statute  which  confers 
jurisdiction.     Foster    v.    Hazen,     12     Barb. 


>47. 

Jurisdiction  once  acquired  is  not  lost  by 
subsequent  error  or  irregularity.  Hard  v. 
Shipman;  Humphrey  v.  Persons,  23  Barb. 
313. 

The  subject  of  obtaining  jurisdiction  gen- 
erally considered.  Sagendorph  v.  Shult,  41 
Barb.   102. 

Where  jurisdiction  depends  upon  the  vol- 
untary appearance  of  a  party,  he  may  as- 
sail or  defend  a  judgment  rendered  against 
him  by  showing  that  he  did  not  appear, 
or  that  an  appearance  for  him  was  unauth- 
orised. Sperry  v.  Reynolds,  65  N.  Y.  179, 
rev'g  5  Lams,  407. 

If  the  justice  proceeds  without  having 
acquired  jurisdiction  over  parties  in  the 
form  and  manner  required  by  law,  any 
judgment  which  he  may  render  will  he  ab- 
solutely void.  Sagendorph  v.  Shult;  and 
see  Hard  v.  Shipman. 

The  fact  that  defendant  did  not  appear 
under  a  summons  which  the  justice  had  no 
jurisdiction  to  issue  is  not  a  waiver  of  his 
right  to  object  to  an  unauthorised  judg- 
ment. Larooque  v.  Harvey,  32  State  Rep. 
415;  19  Civ.  Proc  109;  67  Hun  366;  10 
N.  Y.  Supp.  566. 

Where  a  justice  without  jurisdiction  has 
rendered  judgment  against  a  defendant,  the 
defendant  is  always  at  liberty  to  show  the 
want  of  jurisdiction,  and  is  not  compelled 
to  take  advantage  of  the  defect  by  an   ap- 
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if  he  give  judgment  therein,  it  is  void,  and 
if  he  issue  execution  against  the  person,  he 
is  a  trespasser.  Birdsall  v.  Fuller,  11  Hun 
204. 

After  issuing  a  summons,  a  justice  ac- 
cepted a  retainer  as  attorney  in  another 
action  for  plaintiff. — Held,  that  a  judgment 
rendered  by  him  in  plaintiff's  favor  was 
properly  reversed,  though  no  corrupt  mo- 
tive existed.  Hubbell  v.  Harbeck,  26  State 
Rep.  748. 

The  affidavit  of  defendant  that  a  few  days 
before  the  action  was  commenced  she  re- 
ceived a  letter  signed  by  C,  the  justice  who 
issued  the  summons  against  her,  and  who 
was  also  a  practicing  lawyer,  stating  that 
plaintiff  had  left  with  him  an  account  of 
$50  against  defendant  for  collection,  and 
unless  it  was  settled  plaintiff  would  feel 
obliged  to  bring  an  action  to  enforce  its 
collection,  does  not  show  that  the  account 
was  left  with  him  as  an  attorney,  and  it 
will  not  be  presumed  that  in  writing  he  was 
acting  as  an  attorney.  McLouth  v.  Myers, 
16  N.  Y.  Supp.  779. 


peal.  McGill  v.  Weill,  19  Civ.  Proc.  43, 
Seaver  Co.  J. 

Disability  of  justice.— The  statute  de- 
claring that  no  judge  of  any  court  can 
sit  in  any  cause  in  which  he  is  a  party, 
extends  to  justices  of  the  peace.  Baldwin 
v  McArthur,  17  Barb.  414;  and  see  Chapin 
v.  Churchill,  22  How.  367,  Co.  Ct.,  Earl,  J.; 
Re  Hopper,  5  Paige,  489.  See  Judiciary 
Law. 

A  justice  cannot  sit  in  a  cause  to  which 
a  corporation  is  a  party,  if  he  be  related 
to  a  stockholder  in  such  corporation.  Place 
v.  Butternuts  Woolen  Manuf .  Co.,  28  Barb. 
503. 

He  is  not  disqualified  by  reason  of  hav- 
ing been  a  juror  in  an  action  between  the 
same  parties  for  the  same  cause  of  action. 
Travis  v.  Jenkins,  30  How.  152. 

A  judgment  rendered  by  a  justice  related 
to  either  of  the  parties  is  void.  Schoon- 
maker  v.  Clearwater,  41  Barb.  200,  affi'd  1 
Keyee  410. 

A  justice  who  is  nearly  related  to  a  party 
in  interest,  though  ignorant  of  such  inter- 
est, is  without  jurisdiction  of  the  cause; 

§  2862.     [Am'd,  1896,  1906.]     General  civil  jurisdiction. 

Except  as  otherwise  prescribed  in  the  next  section,  a  justice  of  the  peace  has 
jurisdiction  of  the  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  contract,  express  or 
implied,  other  than  a  promise  to  marry,  where  the  sum  claimed  does  not  exceed 
two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  injury,  or  an  injury  to  prop- 
erty, where  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred  dollars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment  of  money,  where  the 
sum  claimed  to  be  due  does  not  exceed  two  hundred  dollars;  the  judgment  to  be 
rendered  for  the  sum  actually  due.  Where  the  sum  secured  by  the  bond  is  to  be 
paid  in  instalments,  an  action  may  be  brought  for  each  instalment,  as  it  becomes 
due. 

5.  An  action  upon  a  surety  bond,  taken  by  any  justice  of  the  peace. 

6.  An  action  upon  a  judgment  either  foreign  or  domestic  rendered  in  any 
inferior  court  not  of  record,  where  the  sum  claimed  does  not  exceed  two  hundred 
dollars.  An  action  upon  a  judgment,  foreign  or  domestic  rendered  in  a  court 
of  record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without  damages  for  the 
taking,  withholding,  or  detention  thereof,  where  the  value  of  the  chattel,  or  of  all 
the  chattels,  as  stated  in  the  affidavit  made  on  the  part  of  the  plaintiff,  does  not 
exceed  two  hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail  liberties,  as  pro- 
vided by  chapter  two,  title  two,  articles  four  and  five  of  this  act,  where  the  sum 
claimed  does  not  exceed  fifty  dollars. 

Subd.  8  added  L.  1896,  c.  303.    See  §  3343  and  next  section,  2803.    Aiu'd  L.  11)00,  c.  246. 


Where  complaint  in  an  action  in  a  jus- 
tice court  demands  judgment  for  $300,  a 
judgment  for  $100  must  be  reversed,  though 
the  question  of  jurisdiction  was  not  raised 
in.  the  court  below.  Cook  v.  Cook,  56  Misc. 
249;  107  N.  Y.  Supp.  384. 

The  justice's  return  cannot  be  changed 
by  filing  upon  motion  a  statement  reciting 
different  facts.  Suiter  v.  Kent,  12  App. 
Div  599;  43  N.  Y.  Supp.  137. 


A  justice  of  the  peace  has  jurisdiction 
to  try  a  person  accused  of  the  offense  of 
disturbing  an  assemblage  met  for  public 
worship.  Steinert  v.  Sobey,  14  App.  Div. 
505;  44  N.  Y.  Supp.  146. 

A  civil  justice  of  the  peace  of  a  city  can- 
not take  jurisdiction  of  an  action  in  which 
the  defendant  resides  out  of  the  city.  To- 
bias v.  Perry,  25  Misc.  74;  54  N.  Y.  Supp. 
716,  Co.  Ct. 
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A  justice  of  the  peace  is  a  constitutional 
officer  and  a  statute  which  attempts  to  de- 
prive them  of  their  jurisdiction  is  void. 
People  ex  rel.  v.  Howland,  155  N.  Y.  270; 
49  N.  E.  775. 

Where  exclusive  jurisdiction  is  given  by 
charter  of  a  village  to  a  police  justice,  a 
justice  of  the  peace  cannot  take  cognizance 
of  a  crime  committed  within  the  village. 
People  ex  rel.  v.  Whitney,  24  Misc.  264;  53 
N.  Y.  Supp.  570,  affi'd  32  App.  Div.  144. 

A  justice  of  the  peace  is  entitled  to 
charge  twenty-five  cents  for  each  certificate 
of  a  deposition  of  a  witness  in  a  criminal 
action.  Ramsdale  v.  Supervisors  of  Or- 
leans, 8  App.  Div..  550;  40  N.  Y.  Supp.  840. 

A  justice's  court  has  jurisdiction  in  an 
action  to  recover  a  penalty  for  an  encroach- 
ment upon  a  highway  under  §  105  of  the 
Highway  Law,  the  defendant  not  pleading 
title.  Town  of  West  Union  v.  Richey,  64 
App.  Div.  156;   71  N.  Y.  Supp.  871. 

A  justice  has  no  authority  to  render  a 
judgment  by  default  in  an  action  for  fraud 
and  deceit  without  taking  proof.  Kusselew- 
skey  v.  Fabricant,  8  Misc.  104;  61  State 
Rep.  745;  29  N.  Y.  Supp.  1091,  Co.  Ct. 

.  When  on  an  adjourned  day  of  a  cause 
in  a  justice's  court  the  defendant  failed  to 
appear, — Held,  that  his  right  to  a  trial  by 
jury  was  waived  and  a  judgment  rendered 
by  the  justice  should  stand.  Helmick  v. 
Churchill,  92  Hun  624;  72  State  Rep.  431; 
36  N.  Y.  Supp.   1028. 

A  justice  of  the  peace  created  by  the 
charter  of  a  certain  city  could  not  have  a 
jurisdiction  beyond  its  limits.  Patrick  v. 
Williamson,  19  App.  Div.  451;  46  N.  Y. 
Supp.  504. 

Where  the  defendant  resides  In  the  town 
the  justice  of  the  town  has  jurisdiction, 
although  the  action  is  brought  by  a  non- 
resident. Heads  Iron  Foundry  v.  Sanders, 
77  Hun  432;  60  State  Rep.  393;  28  N.  Y. 
Supp.  921. 

An  action  for  damages  for  personal  in- 
juries sustained  through  negligence  is  one 
of  which  a  justice  of  the  peace  has  juris- 
diction. Kaliski  v.  Pelham  Pk.  R.  R.  Co., 
20  Civ.  Proc.  315;  15  N.  Y.  Supp.  519,  C. 
P.,  Daly,  J. 

A  justice  has  jurisdiction  of  an  action  to 
recover  money  lost  at  play.  Betts  v.  Hill- 
man,  15  Abb.   184. 

Of  an  action  against  trustees  of  a  school 
district  to  recover  teacher's  wages,  notwith- 
standing the  question  has  been  submitted 
to  the  county  superintendent  and  decided 
by  him.  Reynolds  v.  Mynard,  1  How.  App. 
Cas.  620. 

Of  an  action  on  a  promise  to  discontinue. 
Cobb  v.  Curtiss,  8  Johns.  470;  Farington  v. 
Bullard,  40  Barb.  512. 

Of  an  action  for  injuries  to  the  person. 
Coulter  v.  Am.  Merchants'  Union  Ex.  Co., 
56  N.  Y.  585,  rev'g  5  Lans.  67. 

Of  an  action  for  a  penalty  incurred  by 
violation  of  a  municipal  by-law  or  ordi- 
nance.    Walker  v.  Cruikshank,  2  Hill  296. 

In  an  action  properly  before  him  for  a 
penalty  less  than  $200,  to  pass  on  every 
question  involved,  including  the  validity  of 


the  statute  imposing  the  penalty.    Hallock 
v.  Dominy,  69  N.  Y.  23S,  rev'g  7  Hun  52. 

Of  an  action  on  a  bond  without  reference 
to  the  amount  of  penalty,  provided  the  dam- 
ages claimed  are  within  the  statutory  lim- 
it.    Boomer  v.  Laine,  10  Wend.  525. 

It  seems  he  has  jurisdiction  of  an  action 
on  an  administrator's  or  executor's  bond, 
conditioned  for  faithful  performance  of 
duty.  CNeil  v.  Martin,  1  E.  D.  S.  404; 
and  see  Mahoney  v.  Gunter,  10  Abb.  431,  C. 
P. 

Of  an  action  brought  upon  an  undertak- 
ing given  upon  arrest  Shackleton  v.  Hart, 
12  Abb.  325n;  20  How.  39. 

Has  jurisdiction  of  an  action  for  ob- 
structing a  highway,  and,  it  seems,  defend- 
ant is  not  bound  to  put  in  a  plea  of  title,  to 
avail  himself  of  the  defense  of  a  public 
right  of  way.  Chapman  v.  Swan,  65  Barb. 
210. 

Of  an  action  for  trespass  on  land  in 
another  county  than  the  one  in  which  the 
justice  resides.  Graves  v.  McKeon,  2  Den. 
639.  affi'd  How.  App.  Cas.  345;  3  Den.   610. 

Against  a  defendant  for  enticing  away 
a  wife.    Chase  v.  Hale,   8  Johns.  461. 

Of  an  action  against  another  justice  for 
wilfully  refusing  to  issue  an  execution,  on 
a  judgment  recovered  before  defendant  as 
a  justice.  Van  Vleck  v.  Burroughs,  6  Barb. 
341. 

Of  an  action  against  another  justice  for 
oppressively  refusing  to  approve  an  under- 
taking on  appeal.  Tompkins  v.  Sands,  8 
Wend.  462.  But  see  Worden  v.  Brown,  14 
How.  327,  E.  D.  Smith,  J. 

It  was  held,  in  Janesen  v.  Stoutenbergh, 
9  Johns.  369,  that  a  justice  had  jurisdiction 
of  an  action  against  a  sheriff  for  an  escape. 
This  was  overruled  in  Brown  v.  Genung,  1 
Wend.  115,  on  construction  of  a  clause  in 
the  statute   not  included   in  R.   S. 

A  married  woman  can  be  sued  in  jus- 
tice's court  upon  her  contract,  valid  under 
the  statutes.  Barton  v.  Beer,  35  Barb.  78; 
21  How.  309;  Foster  v.  Conger,  61  Barb. 
145.  And  see  Valentine  v.  Lloyd,  4  Abb. 
N.  S.  371,  C.  P.,  Van  Vorst,  J.;  Conn.  Ex. 
Ins.  Co.  v.  Babcock,  9  Abb.  N.  S.  156n;  42 
X.  Y.  613,  below,  8  Abb.  N.  S.  213. 

If  plaintiff  in  stating  the  demand  makes 
the  amount  exceed  that  fixed  by  law,  but 
concludes  by  claiming  damages  within  or 
at  the  legal  limit,  the  justice  has  juris- 
diction. Tuttle  v.  Maston,  1  Johns.  Cas. 
25. 

A  justice  of  the  peace  has  jurisdiction 
of  an  action  to  recover  damages  for  injuries 
inflicted  by  the  biting  of  plaintiff  by  de- 
fendant's dog,  done  in  the  absence  of  de- 
fendant. Argersinger  v.  Lever,  17  Civ. 
Proc.  352.  Keck,  Co.  J. 

A  justice  of  the  peace  has  jurisdiction 
of  an  action  against  a  constable  and  the 
sureties  upon  his  bond  to  recover  damages 
for  his  failure  to  levy  an  attachment  upon 
sufficient  property  to  satisfy  the  claim  of 
plaintiff  therein.  Sutherland  v.  McKinney, 
18  Civ.  Proc.  216,  Beatty,  Co.  J. 

Where  an  attachment  was  issued  to  a 
constable  against  the  property  of  a  defend- 
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of  actions  on  judgments  as  being  on  eon- 
tract, 

The  fact  that  judgment  was  docketed 
with  the  county  clerk  does  not  alter  the  fact 
that  it  was  actually  rendered  in,  and  re- 
mained a  judgment  of,  a  justice's  court,  a 
court  not  of  record.  Harris  v.  Clark,  65 
Hun  301;   47   State  Rep.  780. 

The  jurisdiction  in  an  action  to  recover 
a  chattel  does  not  depend  upon  the  actual 
value  of  the  property,  but  upon  the  value 
as  stated  in  plaintiffs  affidavit.  Jaynes  v. 
Jaynes,  8  Civ.  Proc.  99,  Signor,  Co.  J. 

In  an  action  in  a  justice's  court  to  re- 
cover a  chattel,  an  affidavit  stating  the 
value  of  the  chattel  is  necessary,  and  in  its 
absence  or  where  it  states  the  value  of  the 
chattels  to  be  over  $200,  the  justice  does 
not  acquire  jurisdiction.  In  the  latter  case, 
the  affidavit  cannot  be  so  amended  as  to 
confer  jurisdiction,  but  even  if  valid  the 
mere  allowance  of  an  amendment  would  not 
be  sufficient  without  an  actual  amendment, 
lb. 


ant  who  had  sufficient  personal  property  to 
satisfy  it  and  the  constable  levied  it  upon 
only  a  part  of  the  property,  and,  upon  a 
sale  under  the  execution,  the  property  did 
not  bring  enough  to  satisfy  plaintiff's  claim, 
—Held,  that  plaintiff  should  recover  such 
deficiency  from  the  constable  and  the  sure- 
ties on  his  bond,  and  by  its  terms  making 
the  sureties  liable  for  his  acts  both  of  omis- 
sion and  commission.     lb. 

Jurisdiction  of  actions  on  justices'  judg- 
ments is  not  limited  in  amount.  Humphrey 
v.  Persons,  23  Barb.  313. 

In  an  action  upon  a  justice's  judgment 
it  is  not  necessary  that  the  summons  should 
state  the  fact.     lb. 

A  justice's  court  has  no  jurisdiction  to 
entertain  an  action  on  a  judgment  rendered 
by  a  justice's  court  after  such  judgment  has 
been  made  a  judgment  of  the  county  court 
by  the  filing  of  a  transcript.  Baldwin  v. 
Roberts,  17  Week.  Dig.  239. 

As  to  actions  upon  judgments  it  was 
held,  in  M'Guire  v.  GaJlapher,  2  Sand.  402, 
1  C.  R.  127,  that  the  court  had  jurisdiction 

§  2863.     [Am'd,  1882, 1895,  1909.]     Ho  jurisdiction  in  certain  cases. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil  action,  in  either  of 
the  following  cases: 

1.  "Where  the  people  of  the  State  are  a  party,  except  for  one  or  more  fines  or 
penalties  not  exceeding  two  hundred  dollars. 

2.  "Where  the  title  to  real  property  comes  in  question,  as  prescribed  in  title  third 
of  this  chapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assault,  battery,  false  im- 
prisonment, libel,  slander,  criminal  conversation,  seduction,  or  malicious  prose- 
cution, or  where  it  is  brought  under  sections  eighteen  hundred  and  thirty-seven, 
nineteen  hundred  and  two,  or  nineteen  hundred  and  sixty-nine  of  this  act  or 
sections  twenty-eight  or  one  hundred  and  one  of  the  decedent  estate  law. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  exceeds  four  hundred  dollars. 

5.  Where  the  action  is  brought  against  an  executor  or  administrator  as  such, 
except  where  the  amount  of  the  claim  is  less  than  the  sum  of  fifty  dollars,  and 
the  claim  has  been  duly  presented  to  the  executor  or  administrator  and  rejected 
by  him. 

Co.  Proc.  §  54.  Am'd  L.  1882,  c.  399;  L.  1895,  c.  527;  L.  1900,  c  66.  See  No.  80  of 
Notes  by  Board  of  Statutory  Consolidation. 


Under  §  2803,  subd.  4,  a  justice  has  no 
authority  to  determine  that  the  total 
amount  of  the  accounts  of  parties  to  an 
action  brought  before  him  exceeds  that  sum, 
and  that,  therefore,  he  has  no  jurisdiction 
except  upon  proof  of  that  fact,  and  an  in- 
spection of  the  pleadings  is  not  sufficient. 
Dale  v.  Prentice,  120  App.  Div.  137;  110 
S.  Y.  Supp.  535. 

Uhd«er  |  2863,  as  amended  by  Laws  1895, 
c.  527»  giving  a  justice  jurisdiction  of  de- 
mands   against  an  executor  or  administra- 
tor whiere  the  amount  of  the  claim  is  less 
than  $-50,  the  amount  of  the  claim,  for  the 
purpoae  of  determining  the  jurisdiction,  is 
fixed  by  the  demand  as  presented  to  the  ad- 
ministrator, notwithstanding  an  independent 
valid  demand  against  the  claimant  in  favor 
of  the  estate,  and  which  the  administrator 
may  plead  as  a  counterclaim,  and  that  it 


may  be  reduced  by  the  counterclaim  to  less 
than  $50  does  not  affect  claimant's  right  to 
costs  on  reference  by  surrogate.  Osborne  v. 
Parker,  66  App.  Div.  277;  72  N.  Y.  Supp. 
894. 

An  action  for  rent  by  an  assignee  of 
the  owner's  interest  in  the  lease,  does  not 
involve  the  title  to  real  estate.  Merrick  v. 
Hill,  77  Hun  30;  59  State  Rep.  435;  23 
Civ.  Proc.  413;  28  N.  Y.  Supp.  237. 

Where  an  action  against  an  administra- 
tor to  recover  a  rejected  claim  for  less  than 
$50  was  brought  in  the  supreme  court,  in- 
stead of  in  justice's  court,  as  the  plaintiff, 
under  §  3228,  was  not  entitled  to  costs,  it 
was  proper  for  the  referee,  under  §  3229,  to 
allow  costs  against  plaintiff  on  a  finding  for 
him.  Lamphere  v.  Lamphere,  54  App.  Div. 
17;   66  N.  Y.  Supp.  270. 

The  mechanic's  lien  law  authorising  the 
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prosecution  of  an  action  to  foreclose  a  lien 
in  courts  not  of  record,  did  not  remove  the 
inhibition  of  §  2863,  subd.  5,  and  of  the  con- 
solidation act  (Laws  1882,  c.  410),  1286, 
subd.  3,  against  the  exercise  of  jurisdiction 
by  the  district  courts  in  the  city  of  New 
York,  in  actions  brought  against  an  execu- 
tor or  administrator,  as  such.  Stanton  v. 
Qohler,  16  Misc.  383;  38  N.  Y.  Supp.  64. 
App.  T. 

A  claim  against  decedent's  estate  for 
$41.72,  which  had  been  presented  to  an 
administrator  three  times  for  allowance,  to 
which  the  administrator  replied  twice  that 
he  would  consider  the  matter  and  let  claim- 
ants know,  and  claimed  an  offset  on  the 
account,  and  the  third  time  that  "he  guessed 
claimants  would  have  to  sue  the  account, 
for  he  dared  not  pay  it,  in  the  shape  his 
father's  accounts  were,"  was  rejected,  with- 
in the  meaning  of  §  2863.  Spencer  v.  Hall, 
30  Misc.  75;   62  N.  Y.  Supp.  826,  Co.  Ct 

Under  §  2863,  giving  a  justice  of  the 
peace  jurisdiction  of  a  claim  under  $50 
which  has  been  presented  and  rejected,  a 
justice  has  jurisdiction  of  a  suit  on  a  claim 
for  $40.86,  not  legally  bearing  interest, 
which  has  been  presented,  without  claim  of 
interest,  to  the  administrator,  and  rejected, 
although  the  complaint  was  for  $41.72, 
with  interest,  which  made  it  more  than  $50. 
lb. 

A  claim  between  parties  which  has  not 
been  finally  settled,  nor  in  any  way  treated 
by  the  parties  in  a  suit  to  recover  the 
amount  as  an  account  stated,  does  not  bear 
interest.     lb. 

Defendant,  in  an  action  for  services,  set 
up  a  counterclaim,  which,  with  plaintiff's 
claim,  aggregated  more  than  $400.  On  the 
return  day  the  cause  was  removed  to  the 
county  court  for  the  reason  that  the  justice 
had  no  jurisdiction  of  the  action. — Held, 
that  plaintiff  was  entitled  to  costs  on  entry 
of  judgment  in  his  favor,  though  the  judg- 
ment was  for  less  than  $50.  Underbill  v. 
Rushmore,  51  App.  Div.  204;  64  N.  Y.  Supp. 
1015. 

Where  the  defendant  was  brought  before 
the  justice  on  an  order  of  arrest, — Held, 
not  to  give  the  court  jurisdiction  to  render 
a  judgment  for  conversion  against  him,  the 
summons  not  having  been  served.  Ramsey 
v.  Robinson,  86  Hun  511;  67  State  Rep. 
685;   33  N.  Y.  Supp.  910. 

Where  an  action  necessarily  involves  an 
accounting  between  partners  a  justice's 
court  has  no  jurisdiction.  Thornton  v. 
Barber,  48  App.  Div.  298;  62  N.  Y.  Supp. 
527. 

In  an  action  brought  before  a  justice  of 
the  peace  to  recover  damages  for  an  assault 
and  battery,  libel,  or  slander,  the  justice 
has  no  jurisdiction  of  the  subject-matter, 
but  in  an  action  brought  upon  a  contract 
the  justice  has  jurisdiction  until  it  is  prov- 
en upon  the  trial  that  the  accounts  in  dis- 
pute exceed  $400  in  amount.  He  has  no 
authority  to  dismiss  the  action,  until  it  is 
made  to  appear  to  him  by  proof  that  the 
amounts  in  dispute  exceed  his  jurisdiction. 
He  is  not  ousted  of  jurisdiction  because  the 


amounts  claimed  in  the  pleadings  exceed 
that  sum.  Bartlett  v.  Mudgett,  56  State 
Rep.  771;  27  N.  Y.  Supp.  56;  31  Abb.  N.  C. 
259;  23  Civ.  Proc.  288;   75  Hun  292. 

A  justice  of  the  peace  has  not  jurisdic- 
tion of  the  following  actions:  For  injury 
to  property  amounting  to  an  assault  on 
the  person,  as  tearing  clothes  upon  him. 
Rich  v.  Hogebooin,  4  Denio  453.  And  see 
Bull  v.  Coltou,  22  Barb.  94. 

For  converting  personal  property,  where 
damages  are  claimed  in  excess  of  the  law- 
ful limit  by  a  mistake  of  the  justice,  there 
being  no  explanation.  Bellinger  v.  Ford, 
14  Barb.  250. 

Against  a  justice  for  a  false  return. 
Worden  v.  Brown,  14  How.  327,  £.  D. 
Smith,  J. 

For  damages  for  fraud  in  the  sale  of 
real  estate.     White  v.  Seaver,  25  Barb.  235. 

Where  the  contested  demands  exceed 
$400.  8  till  well  v.  Staples,  3  Abb.  365;  5 
Lhier  691. 

If  the  accounts  have  been  settled  the  bal- 
ance is  the  only  subsisting  account;  and 
unless  this  balance  and  the  subsequent  ac- 
count exceed  $400,  the  justice  has  jurisdic- 
tion.    Abernathy  v.  Abernathy,  2  Cow.  413. 

The  matter  of  account  must  be  open  and 
unliquidated.  Thus,  if  plaintiff  should 
prove  a  claim  of  $300,  and  defendant  a  pay- 
ment on  account  of  $250,  the  justice  must 
give  judgment  for  the  balance.     lb. 

But  if,  instead,  defendant  had  proved  a 
set-off  to  the  amount  of  $250,  the  justice 
must  have  dismissed  the  complaint.  Matte- 
son  v.  Bloomfield,  10  Wend.  555,  557. 

It  is  the  balance  unpaid  after  the  appli- 
cation of  payments  that  determines  whether 
the  action  was  within  the  jurisdiction  of 
a  justice's  court.  Burdick  v.  Hale,  13  Abb. 
N.  C.  60. 

A  claim  for  a  balance  of  $68  for  work 
and  labor,  the  aggregate  of  which  work  and 
labor  amounted  to  $400,  reduced  by  pay- 
ments to  the  sum  first  named,  does  not  cre- 
ate a  case  of  mutual  accounts.  Ward  v.  In- 
graham,  1  E.  D.  S.  538. 

Otherwise  of  items  arising  in  a  course 
of  mutual  dealing,  which  themselves  consti- 
tute an  affirmative  claim  in  defendant's  fa- 
vor, and  which  have  not  been  specifically 
appropriated  as  payments  in  reduction  of 
plaintiff's  claim.  lb.  See  Stilwell  v. 
staples. 

In  an  action  to  recover  $25,  alleged  to 
be  due  to  plaintiff  from  defendant  bank,  be- 
ing a  balance  of  deposits  made  by  him  with 
it,  the  defenses  were,  a  general  denial,  a 
settlement  and  payment.  Plaintiff  testified 
to  having  made  deposits  amounting  to  $6,- 
128.50,  and  to  have  drawn  and  received  back 
checks  amounting  to  $5,351.01;  but  admit- 
ted that  he  had  drawn  checks,  which  had 
been  returned  to  him,  for  all  the  money  he 
had  deposited  except  $25,  which  had  been 
paid  upon  a  check,  which  plaintiff  claimed 
he  had  not  drawn.  The  justice  dismissed 
the  complaint  upon  the  ground  that  the  sum 
total  of  the  accounts  of  both  parties  ex- 
ceeded the  sum  of  $400. — Held,  error.  Bris- 
bane v.  Bk.  of  Batavia,  36  Hun  17. 
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In  an  action  in  which  plaintiff  demanded 
judgment  for  $336  and  interest,  the  defense 
was  payment  and  a  counterclaim  of  $200; 
on  a  trial  before  a  referee,  he  found  plain- 
tiff's claim  to  be  $260,  and  that  defendant 
bad  made  payments  on  account  to  the 
amount  of  $95,  and  had  a  counterclaim  to 
the  amount  of  $136. — Held,  the  accounts  be- 
tween the  parties  did  not  exceed  $400.  Crim 
v.  Cronkhite,  15  How.  250,  Balcom,  J.  And 
see  Brady  v.  Durbrow,  2  E.  D.  S.  76'. 

On  its  being  proved  that  the  amount  ex- 
ceeds $400,  the  justice  must  enter  a  judg- 
ment of  discontinuance,  with  costs.  Ex 
parte  Mills,  10  Wend.  557. 

The  justice  is  to  decide  whether  or  not 
the  accounts  on  both  sides  exceed  $400,  and 
where  the  evidence  is  conflicting  his  deci- 
sion is  conclusive,  unless  reversed  on  appeal 
Glackin  v.  Zeller,  52  Barb.  147;  Parker  v. 
Eaton,  25  Id.  122. 

The  fact  that  the  sum  total  of  accounts 
exceed  the  limit,  must  be  proved  by  legal 
evidence,  to  deprive  the  justice  of  jurisdic- 
tion.    Parker  v.  Eaton. 

Plaintiff  and  defendant  presented  ac- 
counts whereof  the  total  was  largely  in  ex- 
cess of  the  jurisdiction  of  the  court,  but 
which  were  reduced  by  the  justice's  findings 
on  either  side  to  amounts  the  total  of  which 
was  within  the  jurisdictional  limit. — Held, 
that  the  existence  of  credits  on  either  side 
was  a  question  of  fact  for  the  justice,  and 
that  having  found  them  to  exist,  and  to 
reduce  the  claim  of  each  party  to  sums 
whereof  the  total  was  less  than  $400,  he 
had  properly  taken  jurisdiction  of  the  case. 
Shaw  v.  Roberts,  14  N.  Y.  Supp.  579;  37 
State  Rep.  862. 

The  complaint  alleged  the  indebtedness 
of  defendant  to  plaintiff  for  services  in  the 
amount  of  $490,  of  which  amount  $300 
had  been  paid,  and  for  goods,  wares,  and 
merchandise  sold  to  the  amount  of  $39.02, 
upon  which  $40  had  been  paid,  and  judgment 
was  demanded  for  $185.04.  The  answer  ad- 
mitted that  plaintiff  had  performed  services 
for  defendant,  but  alleged  that  such  services 
did  not  amount  to  $490  in  value,  and  that 
defendant  had  paid  on  account  thereof  the 
Bum  of  $340,  and  further  alleged  that  by 
reason  of  mutual  dealings  between  the  par- 
ties, plaintiff  was  indebted  to  defendant  in 
the  sum  of  $110,  which  was  pleaded  as  a 


counterclaim,  and  judgment  for  $110  was 
demanded. — Held,  that  the  pleadings  did  not 
show  that  the  sum  total  of  the  accounts  of 
both  parties  exceeded  $400.  Bartlett  v. 
Mudgett,  75  Hun  292;  56  State  Rep.  771; 
27  N.  Y.  Supp.  56;  31  Abb.  N.  C.  259;  23 
Civ.  Proc.  288. 

Where  in  an  action  in  a  justice's  court 
the  complaint  set  forth  two  causes  of  action, 
one  for  work,  labor,  and  services  $490,  on 
which  $300  had  been  paid,  and  another  for 
goods  sold  and  delivered  $39.02,  for  which 
$40  had  been  paid,  thus  slightly  overpaying 
it,  and  demanded  judgment  of  $188.04  and 
interest,  and  the  answer  admitted  that 
some,  but  not  the  quantity  of  work  set  forth 
in  the  complaint  was  done;  alleged  payment 
of  $340  on  account  thereof  and  as  a  coun- 
terclaim pleaded  that  the  plaintiff  was  in- 
debted to  defendant  on  a  mutual  account 
for  goods  furnished  $110, — Held,  that  it 
waa  error  to  dismiss  the  action  on  the 
ground  that  the  sum  total  of  the  accounts 
of  both  parties  proved  to  the  satisfaction 
of  the  justice  exceeded  $400;  that  it  did 
not  exceed  that  sum,  but  amounted  to  just 
$298.04.     lb. 

The  fact  that  plaintiff  was  in  a  wagon 
at  the  time  defendant  assaulted  his  horse 
attached  thereto,  does  not  make  the  case 
one  of  assault  and  battery,  depriving  the 
justice  of  jurisdiction.  It  is  proper  to  al- 
low an  amendment  striking  out  the  words 
in  the  complaint,  "while  plaintiff  was  in 
the  wagon."     Bull  v.*  Col  ton,  22  Barb.  94. 

If  title  appears  to  be  in  question  upon 
plaintiff's  showing,  the  justice  is  deprived 
of  jurisdiction,  and  the  suit  must  be  dis- 
missed. Willoughby  v.  Jenks,  20  Wend. 
96. 

A  justice  has  no  authority  to  make  the 
preliminary  examination,  or  to  issue  his 
warrant  for  the  apprehension  of  the  reputed 
father  of  a  bastard,  of  his  own  motion,  or 
otherwise  than  upon  the  application  of  the 
officers  designated  by  the  statute,  made  in 
the  particular  case,  in  which  authority  is 
expressly  given  to  such  officer  or  officers  re- 
spectively to  make  it.  Sprague  v.  Eccles- 
ton,  1  Lans.  74. 

While  the  right  to  the  possession  of  land 
cannot  be  inquired  into  in  justice's  court, 
the  question  of  actual  possession  may  be. 
Firth  v.  Veeder,  34  State  Rep.  678. 


§  2864.    Confession  of  judgment. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judgment,  upon  the  con- 
fession of  a  defendant,  as  prescribed  in  title  sixth  of  this  chapter,  where  the  sum 
confessed  does  not  exceed  five  hundred  dollars. 

Co.  Proc.  §  53,  subd.  8. 


He  may  take  a  confession  of  judgment 
anywhere  in  his  county.  Pollock  v.  Aid- 
rich,  17  How.  109  j  Stone  v.  Williams,  40 
Barb.  322. 

An  entire  demand  may  be  divided  by 
agreement,  and  several  judgments  confessed. 
Cornell  v.  Cook,  7  Cow.  310. 

A  justice  cannot  take  the  confession  of 
judgment  by  his  son-in-law.  Chapin  v. 
Churchill,   12  How.   367,  Co.  Ct.,  Earl,  J. 


See  Chambers  v.  Clearwater,   1  Keyes  310, 
aftVg  41   Barb.  200. 

§  2864  does  not  confer  authority  to  con- 
fess for  a  contingent  liability.  A  justice 
of  the  peace  has  no  authority  to  enter  a 
confession  in  favor  of  a  surety  on  notes 
against  the  principal  maker,  where  the  sure- 
ty had  not  paid  the  notes  at  the  time  of 
the  entry  of  judgment,  although  before  such 
entry  be  had  agreed  with  the  principal  to 


4528 


justice's  codbt;  in  what  town  ac^n  brc^t. 


H  2865-2869 
C.19,tl 


make  such  payment.  The  judgments  being 
based  principally  on  such  notes,  they  were 
not  valid  as  to  certain  minor  items,  covered 


by  the  judgments,  which  were  actually  due 
at  the  time  confession  was  made.  Adams 
v.  Tator,  10  N.  Y.  Supp.  617. 


§  2865.  [Am'd,  1882.]  Aotiom  by  and  against  corporation;  or  officers;  by 
executors. 

An  action,  cognizable  by  a  justice  of  the  peace,  may  be  brought  by  or  against 
a  corporation;  by  or  against  a  natural  person  in  his  own  right;  by  or  against  a 
town  or  county  officer  in  his  official  character;  or  by  an  executor,  administrator, 
trustee  of  an  express  trust,  or  a  receiver  in  supplementary  proceedings. 

2  It  S.  226,  §  5;  L.  1847,  c  470,  §  45.     Am'd  L.  1882,  c  399. 


A  justice  has  jurisdiction  of  an  action 
on  the  official  bond  of  a  constable  to  recover 
damages  for  an  insufficient  levy  of  an  at- 
tachment. Sutherland  v.  McKinney  10  N. 
Y.  Supp.  876,  Beattie,  Co.  J. 

A  foreign  corporation  may  confer  juris- 
diction by  appearing  and  answering  with- 


out objecting  to  the  jurisdiction,  if  the 
justice  has  jurisdiction  of  the  subject-mat- 
ter. Paulding  v.  Hudson  Manuf 'g  Co.,  2  E. 
D.  S.  38;  3C.K  223. 

Certain  sections  of  the  Code  made  appli- 
cable to  justices'  courts.     See  §  3347. 


§  2866.     [Am'd,  1911.]     Tavern-keepers  disqualified. 

A  justice  of  the  peace,  who  is  an  innholder  or  tavern-keeper  engaged  in  the 
liquor  traffic  or  at  whose  inn  or  tavern  liquor  is  sold  has  no  power  or  jurisdiction 
under  any  provision  of  this  chapter ;  but  if  a  judgment  has  been  actually  rendered 
by  him,  before  he  became  so  disqualified,  he  may  give  a  transcript  thereof,  or  issue 
execution  thereupon,  or  satisfy  the  judgment,  upon  payment  thereof. 

L.  1846,  c  140.  Am'd  L.  1911,  c.  600.  The  amendment  of  1911  inserted  the  words 
"engaged  in  the  liquor  traffic  or  at  whose  inn  or  tavern  liquor  is  sold." 

The  disqualification  of  a  justice  by  keeping  a  hotel  is  not  waived  by  going  to  trial. 
Clayton  v.  Per  Dun,  13  Johns.  218. 

§  2867.    Members  of  legislature  not  compelled  to  act. 

A  justice  of  the  peace,  who  is  a  member  of  the  senate  or  assembly,  is  not 
obliged  to  take  cognizance  of  a  civil  action  or  special  proceeding;  but  he  may  take 
cognizance  thereof,  in  his  discretion. 

2  R.  S.  226,  §  7. 

§  2868.     [Am'd,  1897, 1899.]     Justices  to  hold  court;  general  powers. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a  court  for  the 
trial  of  any  action  or  special  proceeding,  of  which  he  has  jurisdiction,  brought  be- 
fore him ;  but  such  a  court  shall  not  be  held  in  a  room  in  any  part  of  which  traf- 
ficking in  liquors  is  authorized  or  in  any  adjoining  room.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that  purpose,  where 
special  provision  is  not  otherwise  made  by  law,  the  court  is  vested  with  all  the 
necessary  powers  possessed  by  the  supreme  court. 

Id.  §  1.     Am'd  L.  1897,  c.  404;  L.  1899,  c.  105. 


In  an  action  for  an  amount  within  a 
justice's  jurisdiction  for  injury  to  property 
under  §  654  of  the  Penal  Code,  which  pro- 
vides that,  in  addition  to  the  punishment 
prescribed,  treble  damages  may  be  recovered 
in  a  civil  action  by  the  owner,  a  justice  of 
the  peace  has  power  to  treble  the  damages 
found  by  the  jury.  Layton  v.  McConnell, 
61  App.  Div.  447;   70  N.  Y.  Supp.  679. 


Under  §  2868,  and  L.  1880,  c.  344,  §  6, 
the  municipal  court  of  Buffalo  possesses  au- 
thority to  charge  the  jury,  but  the  justice  is 
not  bound  to  instruct  or  charge  it.  If,  how- 
ever, the  justice  chooses  to  do  so,  and  com- 
mits an  error  therein,  it  is  ground  for 
reversal.  Heath  v.  Kyles,  17  State  Rep. 
469,  Buffalo  Supr. 


§  2869.  [Am'd,  1893,  1894,  1895,  1898,  1903.]  In  what  town,  etc.,  action 
must  be  brought. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city  wherein  one  of 
the  parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in  the  same  county, 
except  in  one  of  the  following  cases: 
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1.  Where  the  defendant  has  absconded  from  his  residence,  it  may  be  brought 
before  a  justice  of  the  town  or  city  in  which  the  defendant,  or  a  portion  of  his 
property,  is  at  the  time  of  the  commencement  of  the  action. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county,  or  if  there  are  two  or 
more  plaintiffs  when  all  are  non-residents  thereof,  it  must  be  brought  in  the  town 
where  the  defendant  resides,  or  in  any  adjoining  town  thereto. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may  be  brought 
before  a  justice  of  the  town  or  city,  in  which  he  is  at  the  time  of  the  commence- 
ment of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular  action  may  be 
brought  before  a  justice  of  the  town,  city,  county,  or  district,  where  an  offense  was 
committed,  or  where  property  is  found. 

5.  In  any  town  adjoining  an  incorporated  city,  no  justice  of  such  town  shall 
have  jurisdiction  of  any  action  brought  against  a  resident  of  such  adjoining  city, 
unless  one  of  the  parties  plaintiff  in  such  action  is  a  resident  of  such  town. 

A  defendant  designated  in  section  2879,  section  2880,  or  section  2881  of  this 
act,  is  deemed,  for  the  purposes  of  this  section,  a  resident  of  the  town  or  city, 
where  the  person,  to  whom  a  copy  of  the  summons  is  delivered,  resides. 

2R.S.  226,  §§  8,  9.  Am'd  L.  1893,  o,  74;  L.  1894,  c.  306;  L.  1895,  c  153;  L.  1898, 
c.  112;  L.  1903,  c.  521. 


Section  2869  merely  regulates  and  does 
not  confer  jurisdiction,  and  that  a  justice 
of  the  peace  of  the  town  in  which  defend- 
ant was  served  had  jurisdiction  of  an  action 
where  both  parties  were  non-residents  of 
the  state.  Drew  v.  Cass,  129  App.  Div.  453; 
113  N.  Y.  Supp.  1042. 

A  justice  of  any  town  has  jurisdiction 
of  a  defendant  who  is  a  non-resident  of  the 
county  in  which  the  town  is  situate,  pro- 
vided the  defendant  is  within  the  town 
when  the  action  is  commenced,  though 
plaintiff  be  also  a  non-resident.  Dale  v. 
Prentice,  126  App.  Div.  137;  110  N.  Y. 
Supp.  535. 

Under  §  2869,  relating  to  justices'  courts, 
justices  of  the  peace  of  towns  have  greater 
jurisdiction  than  justices  of  the  peace  of  cit- 
ies and  villages,  as  their  jurisdiction  may 
extend  into  adjoining  towns,  while  the  jur- 
isdiction of  a  justice  of  the  peace  of  a  city 
is  limited  to  its  boundaries.  Reid  v.  Stev- 
ens, 70  Misc.  177 ;  126  N.  Y.  Supp.  379. 

Mt.  Vernon  is  a  town  within  8  2869.  Peo- 
ple ex  rel.  v.  Miller,  97  App.  Div.  35;  89  N. 
Y.  Supp.  601. 

Where  defendant,  who  resided  in  Hamil- 
ton county,  violated  the  game  law  in  Her- 
kimer county,  a  justice  of  the  peace  of  a 
town  in  Hamilton  county,  not  adjoining 
that  in  which  defendant  resided,  had  no 
jurisdiction  of  an  action  to  recover  a  pen- 
alty incurred  for  such  act.  People  v. 
Haskell,  47  App.'  Div.  225 ;  62  N.  Y.  Supp. 
654. 

Where  plaintiff  is  not  a  resident  of  the 
county,  and  defendants  reside  in  different 
cities  in  the  county,  not  adjoining,  §  2869, 
providing  that  the  action  must  be  brought 
before  a  justice  of  the  town  or  city  where 
one  of  the  parties  resides,  or  an  adjoining 
town  or  city  in  the  same  county,  is  appli- 
cable, since  subdivision  2  of  the  same  sec- 
tion, providing  that,  if  plaintiff  is  not  a 
resident  of  the  county,  the  action  must  be 
brought  in  the  town  where  the  defendant 


resides,  or  in  an  adjoining  town,  cannot 
be  given  practical  effect  in  such  a  case, 
McKey  v.  Lockner,  43  App.  Div.  43;  59  N. 
Y.  Supp.  640. 

The  jurisdiction  conferred  on  justices  of 
the  peace  by  §  2869,  as  amended  (prelim- 
inary clause),  providing  that  "an  action 
must  be  brought  before  a  justice  of  the 
peace  of  a  town  or  city  wherein  one  of 
the  parties  resides,  or  a  justice  of  an  ad- 
joining town  or  city  in  the  same  county, 
except  in  one  of  the  following  cases,"  is 
not  enlarged  by  subdivision  2,  providing 
that,  "where  the  plaintiff  is  not  a  resident 
of  the  county,  ....  it  must  be  brought  in 
the  town  where  the  defendant  resides  or  in 
any  adjoining  town  thereto,"  which  is 
therefore  not  an  exception,  but  surplusage. 
The  jurisdiction  conferred  by  the  prelimi- 
nary clause  and  subdivision  2  is,  therefore, 
limited  by  subdivision  5,  which  provides 
that  "in  any  town  adjoining  an  incorpo- 
rated city,  no  justice  of  such  town  shall 
have  jurisdiction  of  any  action  brought  by 
or  against  a  resident  of  such  adjoining  city, 
unless  at  least  one  of  the  parties  to  the  ac- 
tion is  a  resident  in  the  town."  Dodd  v. 
Ecker,  24  App.  Div.  613;  48  N.  Y.  Supp. 
690. 

§  2869,  subd.  2,  requiring  an  action  be- 
fore a  justice  to  be  brought  in  the  town  of 
defendant's  residence,  or  one  adjoining 
thereto,  where  plaintiff  is  not  a  resident 
of  the  county,  applies  only  to  a  case  where 
defendant  is  a  resident  of  the  county. 
Webb  v.  Hecox,  27  Misc.  169;  58  N.  Y. 
Supp.  382,  Co.  Ot. 

§  2869,  subd.  3,  is  not  compulsory,  but 
permissive  only,  and  in  addition  to  the  jur- 
isdiction conferred  in  the  first  part  of  the 
section  requiring  action  to  be  brought  in 
the  town  of  one  of  the  parties'  residence  or 
a  town  adjoining  thereto.     lb. 

The  municipal  court  of  Buffalo,  which, 
under  Laws  1891,  c.  105,  (tit  22,  §  456),  as 
amended  by  Laws  1894,  c.  691,  has  the  same 
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jurisdiction  over  corporations  as  justices' 
courts  of  towns,  has  no  jurisdiction  of  a 
defendant  where  both  parties  are  corpora- 
tions not  residing  in  the  county,  nor  having 
their  principal  places  of  business  there,  and 
where  defendant's  officer  upon  whom  service 
of  summons  was  had  in  the  county  did  not 
reside  there,  as  under  §  2869,  a  justice  court 
would  not  have  jurisdiction  under  such  cir- 
cumstances. Revere  Rubber  Co.  v.  Genesee 
Stone  Co.,  20  App.  Div.  166;  46  N.  Y.  Supp. 
989. 

An  action  to  recover  the  possession  of 
a  chattel  may  be  maintained  before  a  jus- 
tice of  the  peace  before  taking  proceedings 
to  replevy  before  judgment.  Bame  v.  Sey- 
kora,  77  Hun  529;  60  State  Rep.  271;  28  N. 
Y.  Supp.  930. 

The  presumption  is  that  every  person 
within  the  territorial  jurisdiction  of  a  jus- 
tice of  the  peace  is  subject  to  his  jurisdic- 
tion for  the  service  of  process,  and  he  who 
claims  an  exemption  therefrom  must  over- 
come that  presumption  by  affirmative  proof. 
Day  v.  Harris,  20  Civ.  Proc  255. 

A  justice  has  no  jurisdiction  of  the  per- 
son of  defendant  in  an  action  brought  in 
violation  of  §  2869.  Larocque  v.  Harvey, 
10  N.  Y.  Supp.  566;  32  State  Rep.  415;  19 
Civ.  Proc  109;   57  Hun  366. 

The  first  four  subdivisions,  as  amended 
in  1893,  relating  to  special  cases,  operate  to 
enlarge  the  jurisdiction  of  a  justice  of  the 
peace,  and  are  not  dependent  upon  the  limi- 
tations stated  in  the  first  or  main  clause  of 
that  section.  Subd.  5  operates  to  diminish 
the  jurisdiction  of  the  justice  as  given  in  the 
main  clause,  and  it  is  in  form  only  appli- 
cable as  an  exception  to  the  cases  covered  by 
the  main  clause  and  does  not  affect  or  limit 
the  positive,  independent  and  additional 
powers  given  in  the  other  subdivisions. 
Head's  Iron  Foundry  v.  Sanders,  77  Hun 
432;  28'  N.  Y.  Supp  808;  60  State  Rep. 
17. 

A  party  has  the  right  to  bring  an  ac- 
tion in  a  justice's  court  of  the  town  adjoin- 
ing the  one  in  which  he  resides  against  any 
person  found  within  the  county.  Slavin  v. 
Mansfield,  77  Hun  535;  28  N.  Y.  Supp.  921; 
60  State  Rep.  393. 

A  person  may  be  sued  in  the  justice's 
court  of  a  town,  although  plaintiff  does  not 
live  either  in  that  town  or  in  an  adjoining 
one.     lb. 

Subd.  3  is  not  a  restriction  or  a  limi- 
tation upon  the  jurisdiction  of  a  justice  of 
the  peace,  but  is  a  grant  of  jurisdiction  in 
addition  to  that  given  by  the  first  part  of 
the  section;  nor  does  it  require  that  a  non- 
resident be  sued  in  the  justice's  court  of  the 
town  in  which  he  is  at  the  time  the  process 
is  served  upon  him,  the  provision  being  per- 
missive and  not  compulsory.    lb. 

A  justice  of  the  peace  has  no  jurisdic- 
tion where  both  parties  reside  in  another 
town  not  adjoining  that  of  the  justice,  and 
such  fact  may  be  shown  by  affidavit  on  ap- 
peal from  a  judgment  by  default.  Larocque 
v.   Harvey. 

The    exception    in    no   way    restricts    or 


diminishes  the  jurisdiction  of  a  justice  over 
an  action  where  one  of  the  parties  resides 
in  the  same  or  an  adjoining  town  with  him, 
but  enlarges  it  by  extending  it  to  an  addi- 
tional case;  and  there  can  be  no  doubt  that 
where  an  action  is  brought  before  a  justice 
of  the  town  where  one  of  the  parties  re- 
sides he  has  jurisdiction,  even  though  the 
defendant  be  a  non-resident  and  be  in  an- 
other town  in  the  same  county  when  the 
action  is  commenced.  Bennett  v.  Weaver, 
50  Hun   111;    19  State  Rep.  41. 

Towns  which  corner  together,  but  do  not 
touch  otherwise,  are  "adjoining  towns," 
Holmes  v.  Carley,  31  N.  Y.  289,  affi'g  32 
Barb.  440. 

The  towns  of  Schaghticoke  and  Hoosac, 
in  Rensselaer  county,  as  bounded  by  the 
Revised  Statutes,  are  separated  by  the  town 
of  Pittsfield,  and  a  justice  in  one  of  such 
towns  has,  therefore,  no  jurisdiction  of  an 
action  between  parties  residing  in  the  oth- 
er. Hough taling  v.  Groesbeck,  51  N.  Y. 
673. 

A  statute  depriving  a  justice  of  jurisdic- 
tion in  a  village  does  not  prevent  him  from 
trying  an  action  elsewhere  in  the  town, 
although  the  cause  of  it  arose  within  the 
village.     B  latch  ley  v.  Moser,  15  Wend.  215. 

We  think  the  legislature  did  not  intend 
by  §§  2869,  2876,  to  impose  any  necessity 
for  the  personal  attendance  either  of  the 
non-resident  or  his  attorney  before  the  jus- 
tice at  the  issuing  of  the  summons,  or  that 
either  of  them  should  be  there  when  the 
summons  was  served.  A  non-resident  may 
sue  anywhere  in  the  county  of  defendant's 
residence.    Bird  v.  Crane,  26  Hun  531. 

A  corporation  whose  sole  place  of  busi- 
ness and  general  office  iB  in  one  county, 
cannot  be  sued  in  a  justice's  court  in  an- 
other county  by  long  summons,  though  its 
secretary  resides  and  is  served  in  the  lat- 
ter county.  Perry  v.  Round  Lake  C.  M. 
Assoc.,  22  Hun  293. 

A  railroad  corporation  whose  road  passes 
through  two  or  more  counties  may  be 
sued  in  either,  provided  process  can  be 
served  on  a  proper  officer  in  such  county. 
Sherwood  v.  S.  &  W.  R.  R.  Co.,  15  Barb. 
650. 

It  was  held,  under  the  provision  of  2  R. 
S.  353,  §  14,  amended  L.  1843,  c  201,  that 
actions  by  the  county  or  town  officers  of  one 
county,  in  their  official  capacity,  against 
those  of  another,  shall  be  laid  in  some 
county  adjoining  that  of  defendants,  except 
that  of  plaintiffs',  does  not  include  actions 
in  justices'  courts,  and  an  action  may  be 
there  brought  in  such  case  in  the  coun- 
ty where  plaintiff  resides.  Lapham  v. 
Rice,  55  N.  Y.  472,  modf'g  63  Barb.  485. 

The  venue  of  the  summons  issued  from 
a  justice's  court  was  the  town  of  C,  and 
the  return  showed  that  the*  summons  and 
complaint  were  personally  served  on  de- 
fendant at  the  town  of  C. — Held,  that  it 
sufficiently  appeared  that  the  justice  had 
jurisdiction,  even  if  defendant  had  been  a 
non-resident,  and  that  the  objection  that 
it  did  not  appear  that  either  party  was  a 
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resident  of  the  county  was,  upon  the  face 
of  the  papers,  untenable.  Syracuse  Mold- 
ing  Co.   v.    Squires,   61    Hun   48;    21    Civ. 


Proc.  58;  15  N.  Y.  Supp.  321;  39  State  Rep. 
824,  reVg  13  N.  Y.  Supp.  547 ;  19  Civ.  Proc. 
241. 


§  2870.    Punishment  of  criminal  contempts. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  contempt,  a  person 
guilty  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him,  while  engaged 
in  the  trial  of  an  action,  the  rendering  of  a  judgment,  or  any  other  judicial 
proceeding;  where  such  behavior  directly  tends  to  interrupt  the  proceedings,  or  to 
impair  the  respect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance, .  directly  tending  to  inter- 
rupt his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution  of  his  lawful 
mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  any  other  case. 

2  R.  S.  273,  §  274. 

As  to  contempt  in  courts  of  record,  see  §  14. 

As  to  compelling  witnesses  to  attend  and  testify,  see  §§  2969  to  2979. 


Under  §  2870,  subd.  2,  a  justice  can  pun- 
ish one  causing  a  disturbance  during  trial 
for  a  misdemeanor;  such  provision  relating 
to  any  judicial  proceeding  before  the  jus 
tice,  and  the  fact  that  such  offense  is  in- 
dictable not  being  inconsistent  with  the 
summary  remedy.  People  v.  Williams,  51 
App.  Div.  102;  64  N.  Y.  Supp.  457. 

When  one  who  was  arraigned  before 
a  justice,  charged  with  contempt,  presented 
an  affidavit  that  the  justice  was  a  material 
witness  in  his  behalf,  the  justice  properly 
refused  to  transfer  the  case,  since  the  pro- 
ceeding is  to  be  entertained  before  the 
officer  in  whose  presence,  actively  or 
constructively,  the  offense  is  committed, 
lb. 

Where  one  arraigned  for  contempt  un- 
der §  2870  presented  an  affidavit  in  ac- 
cordance with  §  3151,  and  the  justice 
refused  to  transfer  the  cause,  affidavits, 
based    on    information    and   belief,    to   the 


effect  that  the  justice  was  prejudiced 
against  defendant,  were  no  ground  for  the 
issuance  of  a  writ  of  prohibition  against 
the  justices.     lb. 

Justices  may  rely  upon  the  favor  of 
the  supreme  court  in  maintaining  order 
and  protecting  themselves  from  insult.  On- 
derdonk  v.  Ranlett,  3  Hill  323. 

A  justice  may  punish  a  defaulting  wit- 
ness or  juror  after  the  suit  in  which  the 
default  occurred  is  terminated.  Robbins  v. 
Gorham,  25  N.  Y.  588,  affi'g  26  Barb.  586. 

Mere  neglect  to  comply  with  an  order 
is  not  resistance,  wilfully  offered  to  the 
execution  of  any  lawful  order  or  process. 
The  resistance  contemplated  must  be  to  the 
execution  of  the  order — some  affirmative 
act,  some  interference,  or  positive  physical 
hindrance  or  obstruction  to  the  order,  and 
not  a  mere  omission  to  obey  it.  People  ex 
rel.  v.  Benjamin,  9  How.  419,  Welles,  J. 


§  2871.    How  oontempts  punished. 

Punishment  for  a  contempt,  specified  in  the  last  section,  may  be  by  fine  not  ex- 
ceeding twenty-five  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
five  days,  or  both,  in  the  discretion  of  the  justice.  Where  a  person  is  committed  to 
prison  for  the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the  expiration 
of  ten  days ;  but  where  he  is  also  committed  for  a  definite  time,  the  ten  days  must 
be  computed  from  the  expiration  of  the  definite  time. 

2  R.  S.  273,  §  275. 

§  2872.    Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for  a  contempt,  until 
an  opportunity  has  been  given  him  to  be  heard  in  his  defense.  And,  for  that  pur- 
pose, the  justice  must  issue  a  warrant,  directed,  generally,  to  any  constable  of  the 
county,  requiring  the  constable  to  bring  the  offender  before  him. 

2R.8.  273,  §  276. 


The  party  accused  is  entitled  to  be  sworn 
and  to  testify  in  his  own  behalf,  and  to 
have  the  testimony  of  witnesses  produced 
by  him  taken,  and  a  refusal  of  the  justice 


to  receive  such  testimony  will  render  the 
commitment  void.  People  ex  rel.  v.  Por- 
ter, 25  Hun  601. 
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§  2873.    Record  of  conviction. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within  ten  days  after 
the  conviction,  make  up,  subscribe,  and  file  in  the  county  clerk's  office,  a  record 
thereof,  stating  therein  the  particular  circumstances  of  the  offense,  and  the  pun- 
ishment awarded  by  him  upon  the  conviction. 

2  R.  S.  273,  §  277. 

§  2874.    Requisites  of  commitment. 

A  warrant  of  commitment  for  a  contempt  must  set  forth  the  particular   cir- 
cumstances of  the  offense;  otherwise  it  is  void. 
2  R.  S.  273,  §  278. 

§  2875.    To  whom  fine  to  be  paid  over. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice  of  the  peace  for 
a  contempt,  must,  within  ten  days  thereafter,  pay  the  money,  for  the  benefit  of  the 
poor,  to  the  overseer  or  superintendent  of  the  poor  of  the  town,  city  or  district, 
wherein  the  fine  was  imposed;  or,  where  there  is  no  such  officer,  to  the  officer  or 
officers  performing  corresponding  functions  under  another  name;  unless  the  board 
of  supervisors  has  directed  the  payment  of  fines  and  penalties  to  the  supervisor  of 
the  town,  in  a  case  where  it  is  authorized  by  law  so  to  do. 


TITLE  II. 

Commencement  of  action;  appearance  of  parties;  provisional  remedies. 
Article  1.  Commencement  of  action. 

2.  Appearance  of  parties. 

3.  Order  of  arrest. 

4.  Attachment  of  property. 

5.  Replevin. 


ARTICLE  FIRST. 

COMMENCEMENT  OF  ACTION. 


§  28S2.  Last  two  sections  qualified. 

2883.  Second  and  third  summons;   effect 

thereof. 

2884.  Where  name  of   defendant   is    un- 

known. 

2885.  Return  of  summons. 


§  2876.  Action;  how  commenced. 

2877.  Contents  of  summons. 

2878.  Service  of  summons. 

2879.  Id.;  upon  a  corporation. 

2880.  Id.;    special   provision   relating  to 

railroad  corporations. 

2881.  Id.;  relating  to  express  companies. 

§  2876.    How  action  commenced. 

An  action  is  commenced  before  a  justice  of  the  peace,  either  by  the  voluntary 
appearance  and  joinder  of  issue  by  the  parties,  or  by  the  service  of  a  summons. 
2E.S.  227,  §§  11,  12,  13. 


although  none  was  obtained  by  service  of 
process,  where  he  has  jurisdiction  of  the 
subject-matter.  Andrews  v.  Thorp,  1  E. 
D.  S.  615;  Clapp  v.  Graves,  26  N.  Y. 
418. 


The  court  has  no  jurisdiction  until  serv- 
ice of  the  summons.  Davis  v.  Jones,  4 
How.  340,  Harris,  J.  See  Sagendorph  v. 
Shult,  41  Barb.  102. 

A  justice  may  acquire  jurisdiction  by 
the   appearance  and   plea  of   a   defendant, 

§  2877.     [Am'd,  1904.]     Contents  of  summons.    When  returnable. 

The  summons  must  be  directed,  generally,  to  any  constable  of  the  county  where 
the  justice  resides ;  and  it  must  command  him  to  summon  the  defendant  to  appear 
before  the  justice,  at  a  place  specified  therein,  to  answer  the  complaint  of  the 
plaintiff  in  a  civil  action.  Where  the  summons  is  accompanied  with  an  order  to 
arrest  the  defendant,  it  must  be  made  returnable  immediately  upon  the  arrest 
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of  the  defendant,  within  twelve  days  after  the  day  when  it  was  issued ;  in  every 
other  case,  it  must  be  returnable  at  a  time  therein  specified,  not  less  than  six  nor 
more  than  twelve  days  after  the  day  when  it  was  issued.  A  summons  shall  not 
be  made  returnable  on  a  legal  holiday. 

2R.S.  228,  §   14.     Am'd  L.   1904,  c.   99. 

See  L.  1881,  c.  414,  as  to  verification  and  service  of  pleadings,  inserted  under  §  2940. 

As  to  form  of  summons,  see  §  22,  and  §  3135. 


Where  a  summons  was  served,  and  the 
return  day  passed,  the  justice  had  a  right 
to  treat  the  original  summons  as  a  nul- 
lity, and  issue  another;  and  the  mere  fact 
that  he  erased  the  date  in  the  original 
summons  and  the  copies,  and  substituted 
another,  did  not  vitiate  the  mandate.  Mc- 
Key  v.  Lockner,  43  App.  Div.  43;  59  N.  Y. 
Supp.  640.     See  §  2883. 

The  provision  as  to  date  of  return,  is 
not  jurisdictional,  and  a  defendant,  in  or- 
der to  avail  himself  of  any  irregularity  of 
such  kind,  must  appear  before  the  justice 
and  there  make  objection.  Lindsay  v.  Tan- 
aley,  18  N.  Y.  Supp.  317;  44  State  Rep. 
653. 

Where  a  summons  was  issued  December 
28,  1907,  and  served  December  30,  1907,  was 
made  returnable  January  7,  1907,  it  was 
insufficient  to  confer  jurisdiction  on  the 
justice  to  render  a  default  judgment,  and 
defendant  was  not  required  to  appear  to 
take  advantage  of  the  defect,  though  he 
knew  that  the  return  day  was  intended  to 
be  January  7,  1908.  Epstein  v.  Prosser, 
133  App.  Div.  859;    117  N.  Y.  Supp.  1115. 

The  omission  of  the  year  in  the  copy  of 
the  summons  served  does  not  operate  to 
deprive  the  justice  of  jurisdiction  to  ren- 
der judgment  on  defendant's  failure  to  ap- 
pear. Lenham  Mercantile  Co.  v.  Herke,  55 
Misc.  310;   105  N.  Y.  Supp.  472. 

A  clerical  error  in  the  date  of  the  copy 
summons  served  will  be  disregarded  where 
such  copy  correctly  states  the  return  day. 
Griffin  v.  Jackson,  36  State  Rep.  110. 

Where  the  summons  is  returnable  on 
a  day  of  general  election,  and  there  is  no 
appearance,  the  justice  acquires  no  juris- 
diction, not  even  to  adjourn  the  cause. 
People  ex  rel.  v.  Schwartz,  3  Abb.  N.  S. 
395. 

The  amount  claimed  in  the  summons 
must  not  exceed  the  jurisdictional  limit,  if 
it  does,  and  defendant  does  not  appear,  it 
is  error  to  render  judgment  within  the 
limit  Yager  v.  Hannah,  6  Hill  631;  Bry- 
an v.  Cain,  1  Den.  507. 

Although  the  summons  claims  an  amount 
exceeding  $200,  defendant  is  bound  to  ap- 
pear, as  the  justice  has  jurisdiction  of 
some  actions  where  judgment  can  be  claimed 
for  a  sum  over  $200.  Humphrey  v.  Per- 
sons, 23  Barb.  313. 

He  may  issue  process  and  make  it  re- 
turnable at  any  place  in  the  county  in  which 


he  is  an  officer.  Schroepel  v.  Taylor,  10 
Wend.   196. 

An  irregularity  in  the  return  day  of  a 
summons  cannot  be  reviewed  in  a  collat- 
eral proceeding  where  it  appears  that  de- 
fendant appeared  in  the  original  proceeding 
and  expressly  disclaimed  an  intention  to 
offer  any  opposition  thereto.  Nemetty  v. 
Naylor,  100  N.  Y.  562. 

Amending  summons. — A  justice  can- 
not amend  a  summons  after  service,  by 
correcting  the  name  of  a  defendant  there- 
in when  such  defendant  does  not  appear. 
Hoffman  v.  Fish,  18  Abb.  76,  Taggart,  Co. 
J. 

Or  by  striking  out  a  defendant.  Gil- 
more  v.  Jacobs,  48  Barb.  336. 

He  may  strike  out  the  name  of  plain- 
tiff.    Agreda  v.  Faulberg,  3  E.  D.  S.  178. 

An  unnecessary  substitution  of  a  party 
plaintiff,  which  could  not  be  compelled,  is 
regular  when  made  voluntarily.  After 
such  a  substitution  in  a  justice's  court, 
the  justice  has  no  power  to  strike  out  the 
name  of  the  plaintiff  so  substituted.  Car- 
ter v.  Long,  12  Week.  Dig.  364. 

He  may,  where  the  parties  appear  and  do 
not  move  to  dismiss,  amend  the  summons 
by  correcting  the  date.  Bradbury  v.  Van 
Nostrand,  45  Barb.  194. 

Where,  on  the  return  day,  the  justice, 
on  plaintiff's  motion,  amended  the  sum- 
mons by  striking  out  the  name  of  one  of 
the  plaintiffs,  issue  was  joined  and  the  cause 
adjourned.  On  the  adjournment  day  a 
motion  was  made  on  the  part  of  plaintiff, 
to  have  the  name  of  the  plaintiff  which 
had  been  previously  struck  out,  restored. 
The  motion  was  allowed  and  plaintiff  ob- 
tained judgment.  The  supreme  court  on 
appeal  reversed  the  judgment,  on  the 
ground  that  the  justice  ought  not  to  have 
allowed  the  restoration.  Gates  v.  Ward, 
17   Barb.   424.     See  §  2944. 

Where  a  summons'  issued  out  of  a  jus- 
tice's court  against  Augustus  W.  was  per- 
sonally served  on  Gustavus  W.  and  the 
person  so  served  not  appearing  on  the  re- 
turn day,  judgment  was  entered  in  favor 
of  plaintiff  against  Gustavus  W.  and  the 
summons  amended  by  changing  it  accord- 
ingly,— Held,  that  the  justice  had  no  ju- 
risdiction over  said  Gustavus  W.;  that 
being  sued  by  a  wrong  name,  he  was  not 
bound  to  appear.  McGill  v.  Weill,  19  Civ. 
Proc.  43,  Seaver,  Co.  J. 


§  2878.    How  and  when  summons  to  be  served. 

Personal  service  of  the  summons  must  be  made  by  delivering  a  copy  thereof 
to  the  defendant;  except  where  it  i$  specially  prescribed  in.  this  chapter  that  per- 
sonal service  may  be  made  by  delivering  a  copy  to  another  person.    Where  service 
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of  a  summons  is  personal,  it  must  be  made  at  least  six  days  before  the  time  of  ap- 
pearance specified  therein ;  except  where  it  is  accompanied  with  an  order  of  arrest 
In  place  of  2  R.  S.  228,  §  15.     As  to  computation  of  time,  see  §  788.     See  under  §  2940, 

L.  1881,  c.  414,  §  1,  as  to  time  of  service  where  a  verified  complaint  is  served. 


After  a  general  appearance  is  made  by 
the  defendants,  they  are  foreclosed  from 
raising  the  objection  that  the  summons 
was  not  made  returnable  at  the  right  place. 
*  McKey  v.  Lockner,  43  App.  Div.  43;  59  N. 
Y.  Supp.  640. 

Where  a  summons  is  served  upon  a  de- 
fendant less  than  six  days  before  the  re- 
turn day  a  judgment  by  default  is 
unauthorized.  Nicholas  v.  Fanning,  20 
Misc.  73;   45  N.  Y.  Supp.  409,  Co.  Ct. 

Service  of  a  summons  and  complaint  on 
November  29th,  the  return  day  being  on 
December  5th,  was  sufficient.  Jones  v. 
Wallace,  75  App.  Div.  401;  78  N.  Y.  Supp. 
35. 

The  return  of  service  need  not  state 
where  service  was  made  since  it  was  pre- 
sumably within  the  county,  and  any  de- 
fect of  jurisdiction  arising  from  residence 
must  be  shown  by  defendant.  Beach  v. 
Baker,  25  App.  Div.  9;  48  N.  Y.  Supp. 
1042. 

The  finding  of  the  justice  that  personal 
service  was  made  upon  plaintiff,  by  oath 
of  process  server  would  not  be  set  aside 
though  many  witnesses  were  called  by  plain- 
tiff to  support  his  claim.  Dutton  v.  Smith, 
23  App.   Div.   188;   50  N.  Y.   Supp.  784. 

Service  upon  a  Jew  of  a  justice's  sum- 
mons returnable  on  Saturday,  is  not  void. 
Martin  v.  Goldstein,  20  App.  Div.  203;  46 
N.  Y.   Supp.  961. 

Plaintiff  may  serve  his  own  summons, 
either  where  he  is  himself  a  constable,  or 
is  specially  deputed  for  the  purpose.     Tut- 


tle  v.  Hunt,  2  Cow.  436;   Putnam  v.  Man, 
3   Wend.   202. 

Fractions  of  a  day  in  the  service  of  pro- 
cess are  not  regarded  in  the  computation 
of  time.  Columbia  Tpike  Road  Co.  v. 
Haywood,  10  Wend.  422.  Service  on  the  2d 
for  the  8th  is  in  time.     lb. 

The  service  should  not  be  on  Saturday 
on  persons  who  keep  that  day  holy.  L. 
1847,  c.  349.  Marks  v.  Wilson,  11  Abb. 
87,  N.  Y.  Supr.,  Hoffman,  J. 

When  a  person  other  than  a  constable 
serves  a  justice's  summons  he  need  not 
show  his  authority  to  the  person  served. 
Hayes  v.  Maytham,  20  Week.  Dig.  337. 

Where  an  action  for  a  wrongful  injury 
to  personal  property  is  commenced  in  a 
justice's  court  by  the  service  of  a  sum- 
mons returnable  forthwith,  accompanied  by 
an  order  of  arrest,  the  jurisdiction  of  the 
justice  does  not  depend  upon  the  sufficiency 
of  the  affidavit  upon  which  the  order  of 
arrest  was  made,  but  upon  the  'service  of 
the  summons,  and  it  still  remains  though 
the  order  be  set  aside  as  improperly 
granted.     McNeary  ▼.  Chase,  30  Hun  491. 

In  order  to  render  an  attempt  to  com- 
mence an  action  in  justice's  court  within 
the  time  limited  by  statute  equivalent  to  a 
commencement  thereof,  under  §§  399,  400, 
2883,  the  residence  of  defendant  must  be 
shown;  otherwise  it  cannot  appear  that 
the  summons  was  delivered  to  an  officer  au- 
thorized to  serve  the  same  in  the  town 
where  she  resided.  Quick  v.  Leigh,  35 
State  Rep.  712;  20  Civ.  Proc.  147;  12  N. 
Y.  Supp.  616. 


§  2879.     [Am'd,  1904.]     Service  upon  corporation. 

Where  the  defendant  to  be  served  is  a  corporation,  or  person,  company  or  part- 
nership doing  business  in  another  county  than  that  in  which  he  or  it  resides,  the 
summons  may  be  personally  served  upon  it  or  him,  by  delivering  a  copy  thereof 
to  an  officer,  managing  agent  or  person,  to  whom  a  copy  of  the  summons  in  an 
action,  brought  against  the  corporation  in  the  supreme  court,  might  be  delivered, 
as  prescribed  in  sections  431  and  432  of  this  act;  or,  to  any  director,  managing 
agent  or  trustee  of  the  corporation,  person,  partnership,  or  company  by  whatever 
official  title  he  or  it  i    called. 

In  place  of  Co.  Proc.  §  64;  L.  1847,  c.  470,  §  45,  in  part.     Am'd  L.  1904,  c  529. 


Under  the  express  terms  of  §§  2878,  2879, 
2881,  service  of  summons  on  a  local  agent 
and  local  treasurer  of  a  casualty  company 


was  personal  service  on  the  company.  Peo- 
people  ex  rel.  v.  Tilden,  121  App.  EH  v.  352: 
106  N.  Y.  Supp.  247. 


§  2880.  [Am'd,  1900.]  Id.;  special  provision  relating  to  railroad  corpo- 
rations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation,  and  no  officer  thereof 
resides  in  the  county,  to  whom  a  copy  of  the  summons  may  be  delivered,  as  pre- 
scribed in  the  last  section,  it  may  be  personally  served,  by  delivering*  a  copy 
thereof  to  a  local  superintendent  of  repairs,  freight  agent,  agent  to  sell  tickets, 
or  station  keeper  of  the  corporation,  residing  in  the  county ;  unless,  at  least  thirty 
days  before  it  was  issued,  the  corporation  had  filed,  in  the  office  of  the  clerk  of 
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the  county,  a  written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against  it,  may  be 
served;  in  which  case,  the  summons  may  be  personally  served  by  delivering  a  copy 
to  the  person  so  designated. 

L.  1854,  c.  282,  §§  14,  15.     Am'd  L.  1900,  c.  511.    The  amendment  of  1900  struck  out 
the  word  "domestic"  before  railroad  in  first  line. 


A  summons  in  an  action  in  justice  court 
against  a  railroad  may  be  served  on  the 
freight  agent  where  the  railroad  has  not 
designated  a  person  upon  whom  process  may 
be  served,  though  the  assistant  superin- 
tendent of  defendant  resides  in  the  county, 
unless  he  is  a  managing  agent  within  § 
2S79,  providing  for  service  on  such  an  of- 


ficial.    Duval  v.   Boston  &  M.  R.   Co.,   58 
Misc.  504;    111   N.  Y.  Supp.  629. 

Personal  service  upon  the  managing  agent 
of  a  railroad  corporation  is  personal  serv- 
ice upon  the  corporation,  and  if  the  con- 
stable's return  shows  such  a  service 
jurisdiction  is  established.  N.  Y.  &  E.  R. 
R.  Co.  v.  Purdy,   18  Barb.  574. 


§  2881.  [Am'd,  1895,  1905.]  Services  of  summons,  relating  to  express, 
insurance  and  telegraph  companies. 

Where  the  defendant  to  be  served  is  a  corporation,  association,  partnership  or 
person  doing  business  in  the  State  as  an  express  company,  an  insurance  com- 
pany, or  a  telegraph  company,  and  no  person  resides  in  the  county  to  whom  a 
copy  of  the  summons  may  be  delivered,  as  prescribed  in  the  foregoing  sections 
of  this  article,  it  may  be  personally  served  on  the  express  company  by  delivering 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or  parcels,  route 
agent,  or  messenger  of  the  defendant,  residing  in  the  county,  and  on  any  insur- 
ance company  by  delivering  a  copy  thereof  to  any  local  or  general  agent  of  the 
defendant,  residing  in  the  county,  and  on  any  telegraph  company  by  delivering 
a  copy  thereof  to  any  office  manager  of  the  defendant,  residing  in  the  county; 
unless  at  least  thirty  days  before  it  was  issued,  the  defendant  had  filed  in  the 
office  of  the  clerk  of  the  county,  a  written  instrument,  designating  a  person 
residing  in  the  county,  upon  whom  process  to  be  issued  by  a  justice  of  the  peace 
against  the  defendant  may  be  served;  in  which  case  the  summons  may  be  per- 
sonally served  by  delivering  a  copy  thereof  to  the  person  so  designated. 

Am'd  L.  1895,  c.  349;  L.  1905,  c.  211.  The  amendment  of  1905  inserted  the  provisions 
as  to  telegraph  companies. 


a  local  agent  of  an  insurance  company  re- 
aiding  in  the  county  when  no  other  person 
resided  in  the  county  on  whom  service 
could  be  had,  and  no  one  had  been  desig- 
nated to  receive  it. — Held,  that  the  amend- 
ment was  applicable  to  the  city  court  of 
Elmira.  Murray  v.  American  Casualty  Ins. 
Co.,  88  App.  Div.  224;  85  N.  Y.  Supp.  449. 


The  service  of  summons  in  an  action  in 
justice's  court  against  an  insurance  com- 
pany by  delivering  a  copy  to  the  soliciting 
agent  of  the  company  in  the  county  is  suffi- 
cient. Darling  v.  Protective  Assur.  So- 
ciety, 71  Misc.  113;  127  N.  Y.  Supp.  486. 

Laws  1895,  amending  §  2881,  authorized 
service  of  summons  in  a  justice  court  on 

§  2882.    Qualification  of  last  two  sections. 

Where  a  person  has  been  designated,  as  prescribed  in  either  of  the  last  two 
sections,  and  the  designation  has  been  revoked,  or  it  appears,  by  affidavit  or  the 
return  of  the  constable,  to  whom  a  summons  has  been  duly  delivered  for  service, 
that  the  person  designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or 
that  he  cannot,  after  due  diligence  be  found  within  the  county,  so  as  to  deliver  a 
copy  of  the  summons  to  him ;  the  original  summons,  or  the  second  or  third  sum- 
mons, issued  as  prescribed  in  the  next  section,  may  be  served  as  if  the  designation 
had  not  been  made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
and  filed  in  like  manner  as  required  for  the  purpose  of  making  the  designation. 

§  2883.    Effect  of  second  and  third  summons. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a  summons  has 
been  duly  delivered  for  service,  that  it  was  not  served,  for  any  cause,  a  second  sum- 
mons may  be  issued  by  the  same  justice,  in  the  same  action,  within  twenty  days 
after  the  first  summons  was  issued ;  and,  upon  the  like  return  thereof,  a  third  sum- 
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mora  may  be  issued,  within  twenty  days  after  the  second  was  issued.  The  second 
or  the  third  summons,  as  the  case  may  be,  relates  back  to  the  time  when  the  first 
summons  was  issued ;  and,  with  respect  to  all  proceedings  before  actual  service, 
•  the  service  thereof  has  the  same  effect,  as  if  the  first  summons  had  been  seasonably 
served.  For  the  purpose  of  issuing:  a  new  summons,  as  prescribed  in  this  section, 
a  previous  summons  may  be  returned  upon  die  sixth,  or  any  subsequent  day, 
before  the  return  day  thereof. 

A  third  summon*  does  not  relate  back  on  defendant.  Fin  an  v.  O'Dowd,  8  App. 
unless  the  first  and  second  were  not  served  j  Div.  268;  40  N.  Y.  Supp.  989. 

§  2884.     Where  name  of  defendant  is  unknown. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the  name  of  a  defend- 
ant, that  defendant  may  be  designated  in  the  summons,  and  in  any  other  process 
or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  so  much  of  his  name  as  is 
known,  adding  a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the  action,  and  as  suffi- 
ciently described  therein  for  all  purposes.  When  his  name,  or  the  remainder  of  his 
name,  becomes  known,  the  justice,  before  whom' the  action  is  pending,  must  amend 
the  proceedings  already  taken,  by  the  insertion  of  the  true  or  full  name,  in  place  of 
the  fictitious  name,  or  part  of  a  name;  and  all  subsequent  proceedings  must  be 
taken  under  the  name  so  inserted. 

2  R.  S.  274,  5  28?. 


Where  plaintiff  designates  a  defendant's 
surname  as  "Litto"  giving  a  fictitious 
Christian  name,  he  cannot,  after  default, 
arrest  one  "Liatto,"  since  he  must  stand 
hy  the  surname  given.  People  ex  rel,  v. 
Dunn,  27  Misc.  71;  98  N.  Y.  Supp.  147, 
Sp.  T. 

A  summons  which  named  defendant  as 
Patrick  Fitzgerald,  hut  was  served  on  James 
Fitzgerald,  who  was  the  person  intended 
to  be  sued,  will  not  support  a  judgment 
against  Janus  Fitzgerald,  unless  it  appears 
that  plaintiff  did  not  know  defendant's 
name.  Fischer  v.  Hetherington,  11  Misc. 
675;   32  N.  Y.  Supp.  795,  Supr.  Ct. 

Where  a  summons  has  been  served  on  a 
person  not  named  in  it,  there  is  no  power 
to  amend  by  inserting  the  names  of  de- 
fendants then  in  court  and  giving  judgment 
against  them.  Aaron  v.  Lee,  11  Week.  Dig. 
527,  C.  P. 


Where  a  judgment  is  recovered  against 
"Mrs.  Dr.  Annie  Usurer,  the  first  name 
fictitious,  real  name  unknown  to  plaintiff," 
it  cannot  be  docketed  by  the  county  clerk 
of  the  county  of  New  York  without  insert- 
ing the  true  name,  which  was  established 
on  the  trial,  in  the  record.  Bernstein  v. 
Schoenfeld,  37  Misc.  810;  70  N.  Y.  Supp. 
140. 

Where  a  summons  issued  from  a  justice 
court  gave  the  defendant's  name  as  M., 
when  in  fact  his  name  wss  N.,  no  descrip- 
tion being  given,  and  the  summons  was 
served,  but  there  was  no  appearance,  and 
the  justice  amended  the  summons  by  in- 
serting the  correct  name,  the  judgment 
thereafter  rendered  would  be  set  aside  on 
motion;  the  case  not  being  within  §  2884, 
and  section  723  not  authorizing  the  amend- 
ment of  a  name  of  a  party  where  the  court 
has  acquired  no  jurisdiction.  Chadwick 
v.  Naval,  33  Misc.  6B3;  68  N.  Y.  Supp.  I 
1110,  Co.  Ct  I 

§  2885.     Return  of  summons. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time  when  the 
same  is  returnable,  make  and  deliver  to  the  justice  a  written  return  thereof,  under 
his  hand,  stating  the  time  when,  and  the  manner  in  which,  he  served  it.  A  con- 
stable who  fails  seasonably  to  serve  a  summons,  delivered  to  him  for  service,  must 
make  a  written  return  thereof  under  his  hand,  stating  that  it  was  not  served,  and 
the  reason  why  he  failed  to  serve  it 
US.  228,  g  16. 

The  summons  must  be  returned  to  the 
justice  with  a  written  return  thereon,  or 
the  justice  has  no  authority  to  proceed. 
Jackson  v.  Sherwood,  50  Barb.  358. 

Service  of  summons  by  a  de  facto  con- 
stable performing  the  duties  of  the  office 
to  which  he  bad  been  legally  appointed,  is 
sufficient  to  sustain  a  judgment  taken  by 
default.     Hammondsport    Law,    Loan,    etc., 


Asao.  v.  Kinzell,  43  Misc.  509;  89  N.  Y. 
Supp.  634. 

The  constable's  return  of  service  must  be 
produced  on  the  return  day  to  give  the  jus- 
tice jurisdiction  under  §  2885,  and  an  ad- 
journment cannot  be  granted  without  it. 
Moore  v.  Taylor,  88  App.  Div.  4;  84  N.  Y. 
Supp.    518. 

An  adjournment  of  more  than  eight  days 
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granted  at  plaintiff's  request  deprives  the 
justice  of  jurisdiction.    lb. 

A  constable's  return  that  he  served  a 
summons  and  complaint  in  a  justice's  court 
action  on  the  freight  agent  of  a  railroad 
company  defendant  is  not  sufficient  which 
does  not  show  that  he  left  the  copies  with 
tbe  agent.  A  return  that  he  delivered  the 
copies  is  not  sufficient.  Duval  v.  Boston, 
etc.,  R.  R.  Co.,  58  Misc.  504;  111  N.  Y. 
Supp.  629. 

Return  of  service  of  a  summons  and  war- 
rant of  attachment  upon  a  third  person 
described  as  the  defendant  is  insufficient, 
and  will  confer  no  jurisdiction  upon  the 
justice.  Morse  v.  McQuade,  54  Misc.  166; 
105  N.  Y.  Supp.  862. 

Service  of  summons  and  verified  com- 
plaint on  November  29th,  where  the  sum- 
mons is  returnable  December  5th,  is  timely, 
and  justifies  entry  of  judgment  by  default 
on  the  return  day.  Jones  v.  Wallace,  75 
App.  Div.  401;  78  N.  Y.  Supp.  35. 

The  filing  of  an  answer  is  a  waiver  of 
objections  to  improper  service  of  process, 
where  no  objection  is  made  except  by  plead- 
ing want  of  jurisdiction  in  the  answer. 
Steuben  Darling  v.  Protective  Assur.  Soc, 
71  Misc.  113;    127  N.  Y.  Supp.  486. 

A  return  of  personal  service  indorsed 
on  the  summons  by  the  justice,  at  the  re- 
quest of  the  constable,  but  not  subscribed 
by  the  constable,  is  sufficient,  and  confers 
jurisdiction  on  the  justice.  Reno  v.  Pin- 
der,  20  N.  Y.  298,  reVg  24  Barb.  423. 

To  give  the  justice  jurisdiction,  and  to 
authorize  him  to  render  judgment  against 
an  absent  defendant,  there  must  be  a  re- 
turn showing  personal  service  of  process. 
Manning  v.  Johnson,  7  Barb.  457. 

On  summons  against  two  or  more  jointly 
liable,  a  return  of  service  on  one  only 
gives  jurisdiction  to  proceed  in  form  against 
all.    Fogg  v.   Child,   13  Barb.  246. 

Where  defendant  is  a  corporation  the 
return  should  show  how  the  service  was 
made,  that  the  justice  may  determine 
whether  it  was  upon  a  proper  officer.  Sher- 
wood v.  S.  &  W.  R.  R.  Co.,  15  Barb.  650. 

In  an  action  against  a  railroad  com- 
pany, the  constable  returned  that  he  served 
the  summons  personally  on  the  freight 
agent  of  defendants,  at,  etc.,  no  person 
having  been  designated  by  them  upon  whom 
process  might  be  served,  and  that  no  of- 
ficer of  the  company  resided  within  the 
county,  on  whom  process  could  be  served. — 
Held,  that  defendant  should  have  been  al- 
lowed to  show  that  the  service  was  un- 
authorized, as  there  was  a  director  resident 
in  the  county.  Wheeler  v.  N.  Y.  &  H.  R. 
R.  Co.,  24  Barb.  414. 

The  return  is  prima  facie  evidence  of 
the  facts  therein  stated.  The  return  of  the 
constable  is  only  presumptive  evidence  of 
service.     lb. 

The  return  should  state  the  time  and 
manner  of  service,  and  the  statute  in  this 
respect  should  be  strictly  complied  with. 
Wheeler  v.  Lampman,  14  Johns.  481;  Legg 
▼.  Stillman,  2  Cow.  418;  Stewart  v.  Smith, 
17  Wend.  517. 


It  was  held,  under  L.  1881,  c.  414,  §  1, 
that  the  return  should  show  that  copies  of 
the  summons  and  complaint  were  deliv- 
ered to,  and  left  with,  the  person  served, 
and  a  return  which  does  not  state  that 
such  copies  were  left  with  defendant,  does 
not  confer  jurisdiction.  Syracuse  Molding 
Co.  v.  Squires,  61  Hun  48;  15  N.  Y.  Supp. 
321;  39  State  Rep.  824;  21  Civ.  Proc.  58, 
rev'g  13  N.  Y.  Supp.  547;  19  Civ.  Proc. 
241.     See  now  §  2936. 

A  return  which  shows  that  it  was  served 
in  the  same  town  as  that  in  which  the 
venue  was  laid  in  the  summons,  but  does 
not  state  that  either  party  was  a  resident 
of  the  county  in  which  the  action  was 
brought,  sufficiently  shows  jurisdiction, 
lb. 

A  justice  of  the  peace  has  power  to 
amend  a  return  of  a  constable  as  to  the 
service  of  the  summons  and  complaint  in 
an  action  so  as  to  cure  a  defect  in  its  form, 
lb. 

When  the  constable  returns  that  he  has 
made  a  personal  service,  he  is  not  required 
to  state  what  in  particular  he  did  to  con- 
stitute such  service.  It  is  presumed  he 
did  all  that  the  law  required.  Van  Kirk 
v.  Wilds,  11  Barb.  520;  sed  queere,  Morgan 
v.  House,  36  How.  326. 

When  the  action  is  for  a  penalty,  the 
return  need  not  show  that  the  statutory  in- 
dorsement on  the  summons  was  also  served. 
B'd  of  Excise  of  Saratoga  v.  Doherty,  16 
How.  46,  county  court,  McKean,  J.;  Perry 
v.  Tynen,  22  Barb.  137.     See  §  1897. 

A  constable's  return  was  "served,  copy 
left  the  9th  day  of  February,  1869." — 
Held,  insufficient  to  show  a  legal  service 
by  copy  or  to  authorize  the  justice  to  pro- 
ceed in  the  absence  of  defendant.  Sperry 
v.  Reynolds,  65  N.  Y.  179,  rev'g  5  Lane. 
407. 

An  entry  in  the  docket  "Sept.  1,  Sums 
2  pers.  by  S.  B.  Ward,  Cons.  11  pit.  ap- 
pears," was  held,  no  evidence  of  service. 
Manning  v.  Johnson,  7  Barb.  457. 

A  return  of  "personally  served,"  or 
of  "served  by  copy,"  held,  sufficient  as  to 
manner  of  service.  Reno  v.  Pinder,  20  N. 
Y.  298,  rev'g  on  another  point,  24  Barb. 
423;  Potter  v.  Whittaker,  27  How.  10; 
Legg  v.  Stillman,  2  How.  418;  Tuttle  v. 
Hunt,  Id.  436;  Hughes  v.  Mulvey,  1  Sand. 
92;  B'd  of  Excise  of  Saratoga  v.  Doherty; 
Foster  v.  Hazen,  12  Barb.  547. 

Jurisdiction  does  not  depend  upon  en- 
tries in  the  justice's  docket.  It  may  be 
established  by  parol  evidence.  Roberts  v. 
Burrell,  3  T.  ft  C.  30. 

It  must  affirmatively  appear  that  the  law 
has  not  been  complied  with,  before  ad- 
vantage can  be  taken  of  a  defect  in  the 
service  of  process.    Van  Kirk  v.  Wilds. 

The  justice  is  to  decide  whether  the  re- 
turn shows  a  service  to  give  jurisdiction. 
If  it  shows  sufficient  personal  service,  the 
justice  has  jurisdiction,  and  if  the  service 
was  not  in  fact  sufficient,  the  judgment  may 
be  reversed  on  appeal,  but  neither  the  re- 
turn nor  the  judgment  can  be  questioned 
collaterally.    N.  Y.  &  E.  R.  R.  Co.  v.  Purdy, 
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§  2886.    Appearance  in  person  or  by  attorney. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of  full  age,  may  ap- 
pear and  prosecute  or  defend  the  same,  in  person  or  by  attorney,  at  his  election, 
unless  he  has  been  judicially  declared  to  be  incompetent  to  manage  his  affairs. 

2  R.  8.  232,  §§  39  and  41,  in  part 


An  attorney,  under  his  authority  to 
appear  for  defendant,  has  authority  to  stip- 
ulate, on  final  submission  of  the  cause, 
that  the  justice  may  decide  the  case  and 
enter  judgment  after  the  time  prescribed 
by  §  3015.  Beardsley  v.  Pope,  88  Hun  560; 
34  N.  Y.  Supp.  846. 

Where  defendant  appeared  an  hour  after 
case  was  called  and  before  judgment  was 
rendered, — Held,  error  to  refuse  to  allow 
defendant  to  answer.  Thompson  v.  Sheri- 
dan, 80  Hun  33;  61  State  Rep.  619;  29  N. 
Y.  Supp.  868. 

A  defendant  who  appears  solely  to  in- 
sist that  by  reason  of  the  service  no  juris- 
diction of  the  person  was  obtained,  does  not 
loose  his  right  to  raise  the  question  by  a 
subsequent  defense  on  the  merits.  Baird  v. 
Heifer,  12  App.  Div.  23;  42  N.  Y.  Supp. 
484. 

The  mere  presence  of  a  defendant  in  the 
court-room  does  not  authorize  a  justice  to 
render  judgment  against  him,  unless  he  be 
notified  that  an  action  is  pending  against 
him,  and  fully  understand  the  nature  of 
the  proceedings.  Merkee  v.  City  of  Roches- 
ter, 13  Hun   157. 

It  seems,  in  justices'  courts  there  are  no 
attorneys  within  the  professional  meaning 
of  that  term.  People  ex  rel.  v.  Murray,  23 
Civ.  Proc.  71,  N.  Y.  Supr.,  McAdam,  J. 

As  to  appearance  by  attorney.  See  §§ 
55,  2886  and  2S90. 

While  there  is  no  presumption  of  au- 
thority of  attorneys  in  justices'  courts  as 
in  courts  of  record,  parties  may  employ  at- 
torneys to  appear  there  for  them  with 
power  to  manage  and  control  the  conduct 
of  the  suits.  Village  of  Suspension  Bridge 
v.  Bedford,   10  State  Rep.  850. 

The  same  person  cannot  appear  as  at- 
torney for  both  parties.  Sherwood  v.  Sar. 
4  Wash.  R.  R.  Co.,  15  Barb.  650. 

The  wife  of  one  of  the  parties  was  allowed 
to  appear  for  him.  Hughes  v.  Mulvey,  1 
Sand.  92;  and  see  Phinney  v.  Earle,  9 
Johns.  352;  Kittle  v.  Baker,  Id.  354. 

A  constable  who  serves  the  process,  ap- 
pearing as  counsel,  renders  the  judgment  ir- 
regular, but  not  void.  Wilkinson  v.  Vorce, 
41  Barb.  370. 

Effect  of  appearance. — All  defects  in 
the  summons  and  service  are  cured  by  ap- 
pearance and  answer  without  objection. 
Heilner  v.  Barras,  3  C.  R.  17,  0.  P.;  Cush- 
ingham  v.  Phillips,  1  E.  D.  S.  416;  Andrews 
v.  Thorp,  Id.  615;  Bray  v.  Andreas,  Id.  387; 
Hogan  v.  Baker,  2  Id.  22;  Sprague  v.  Irwin, 
27  How.  51,  Morgan,  J.;  Watson  v.  Morton, 


Id.  294,  rev'g  26  How.  383;   18  Abb.  138; 
Day  v.  Wilber,  2  Cai.  134. 

A  defendant  appeared  and  answered  al- 
leging, but  not  setting  up  as  a  defense  his 
non-residence,  and  not  presenting  any  affi- 
davit of  non-residence. — Held,  that  he  had 
waived  the  objection.  Osburne  v.  Gilbert, 
52  Barb.   158. 

Where  the  defects  affect  the  jurisdiction,, 
there  is  no  waiver  by  appearance  without 
objection.     Tiffany  v.  Gilbert,  4  Barb.  320; 
Willins  v.  Wheeler,  28  Barb.  669. 

But  if  the  defect  is  merely  an  irregular- 
ity, appearing  and  pleading  without  objec- 
tion, waives  the  defect.  Clapp  v.  Graves,  26 
N.  Y.  418;  Stevens  v.  Stevens,  17  Week. 
Dig.  481.  And  see  Hard  v.  Shipman,  6 
Barb.  621. 

Irregularities  in  service  are  not  waived 
where  defendant  neither  appears  generally 
nor  answers,  but  appears  specially  and  ob- 
jects to  the  service  as  irregular.  Sander 
v.  Harris,  20  Civ.  Proc.  258;  Boynton  v. 
Keeeeville  El.  L.  &  P.  Co.,  5  Misc.  118;  25 
N.  Y.  Supp.  741,  McLaughlin,  Co.  J. 

Appearing  on  return  of  process,  to  object 
to  the  sufficiency  of  the  return  is  no  waiver 
of  the  irregularity.  Wheeler  v.  Lampman, 
14  Johns.  481. 

The  appearance  of  a  foreign  corporation 
is  effectual  and  binds  defendants  where 
the  justice  has  jurisdiction  of  subject-mat- 
ter. Paulding  v.  Hudson  Manuf.  Co.,  2  E. 
D.  S.  38. 

Where  the  jurisdiction  of  a  justice  de- 
pends upon  the  voluntary  appearance  of  a 
party,  such  party  may  assail  or  defend 
against  a  judgment  rendered  against  him  by 
showing  that  he  did  not  appear,  or  that 
the  appearance  of  any  one  for  him  was  un- 
authorized. Where  an  appearance  has  been 
put  in  for  a  party  by  another  person,  the 
authority  of  the  latter  cannot  be  presumed, 
but  must  be  made  to  appear  in  order  to  bind 
the  party  or  to  give  the  justice  jurisdiction. 
Sperry  v.  Reynolds,  65  N.  Y.  179,  rev'g  5 
Lans.  407. 

A  justice  who  has  jurisdiction  of  the 
subject-matter  and  of  the  person  of  defend- 
ant is  authorized  to  render  judgment  on  the 
actual  appearance  of  the  parties  in  antici- 
pation of  the  return  day.  Fowler  v. 
Haynes,  91  N.  Y.  346. 

In  justice's  courts,  it  is  a  well-settled 
rule  that  a  party  may  object  to  a  proceeding 
and  upon  the  overruling  of  his  objection 
file  his  answer  and  proceed  with  the  trial. 
Coatsworth  v.  Thompson,  5  State  Rep.  809, 
Buffalo  Supr. 


§  2887.    Guardian  ad  litem  for  infant  plaintiff. 

Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  joined  without  sum- 
mons by,  an  infant  plaintiff,  the  justice  must  appoint  a  competent  and  responsible 
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person,  nominated  by  the  plaintiff  or  his  general  guardian,  to  appear  as  his  guard- 
ian for  the  purpose  of  the  action.     The  written  consent  of  the  person  so  appointed 
must  be  filed  with  the  justice,  before  his  appointment     The  guardian  so  appointed 
is  responsible  for  the  costs. 
2  R.  S.  232,  §  40. 

§  2888.    Guardian  for  infant  defendant. 

After  the  service  and  return  of  a  summons  against  an  infant  defendant,  no 
other  proceeding  shall  be  taken  in  the  action,  until  a  person  has  been  appointed  to 
appear  as  his  guardian  for  the  purpose  of  the  action.  Upon  the  nomination  of  the 
defendant,  the  justice  must  appoint  a  proper  person  for  that  purpose.  If  the  de- 
fendant does  not  appear  upon  the  return  of  the  summons,  or  if  he  neglects  or  re- 
cuses to  nominate,  the  justice  may,  on  the  application  of  the  plaintiff,  appoint  any 
proper  person  as  his  guardian.  The  written  consent  of  the  person,  so  appointed, 
must  be  filed  with  the  justice  before  his  appointment  The  guardian  so  appointed 
is  not  responsible  for  any  costs. 

2  R.  S.  232,  §§  42,  43. 


A  judgment  rendered  by  a  justice  against 
an  infant,  for  whom,  over  objection,  a 
guardian  ad  litem,  who  had  not  filed  his 
written  consent,  had  been  appointed  after 
the  case  had  been  called  for  trial,  will  be  re- 
versed, under  §  2888.  Cowan  v.  Ganung, 
58  Misc.   141;    110  N.  Y.  Supp.  470. 

If  the  fact  of  infancy  is  first  disclosed 
pending  the  trial,  the  action  should  be  dis- 


missed;   it  will   not  box  a  second  action. 
Harvey  v.  Lange,  51  Barb.  222. 

When  the  jury  are  drawn  and  sworn 
before  a  guardian  is  appointed,  an  offer  to 
allow  the  infant  defendant  the  right  to  take 
objection  to  the  jury  already  sworn  does 
not  cure  the  defect.  Hoyt  v.  See,  16  Week. 
Dig.  90. 


§  2889.  [Am'd,  1909.]  When  constable  or  law  partner  or  olerk  of  jus- 
tice may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy-one  and  two 
hundred  and  seventy-two  of  the  penal  law,  any  person,  other  than  the  constable 
who  served  the  summons  or  the  venire,  or  the  law  partner  or  clerk  of  the  justice, 
may  be  the  attorney  for  a  party  to  an  action  before  a  justice  of  the  peace. 

2  R.  S.  232,  §  44;  L.  1864,  c.  421.  Am'd  L.  1000,  c.  65.  See  No.  81  of  Notes  by  Board 
of  Statutory  Consolidation. 

§  2890.    Authority  to  appear  to  be  proved  unless  admitted.    How  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing;  but  the  jus- 
tice shall  not  suffer  a  person  to  appear  as  an  attorney,  unless  his  authority  is  ad- 
mitted by  the  adverse  party,  or  proved  by  the  affidavit  or  oral  testimony  of  himself, 
or  another. 

2  R.  S.  232,  §  45. 


It  was  held,  that  Laws  1881,  c  414,  re- 
quiring the  complaint  in  an  action  in  a 
justice  court  to  be  subscribed  by  plaintiff 
or  his  agent,  is  complied  with  where  a  com- 
plaint is  subscribed  by  a  person  as  plain- 
tiff's attorney,  and  verified  by  him  as  such. 
Barnes  v.  Sutliff,  24  Misc.  526;  53  N.  Y. 
Supp.  974,  Co.  Ct.     See  now  §  2936. 

An    attorney's    authority    is    sufficiently 

S roved  by  his  filing  a  complaint,  verified  by 
imself,  which  recites  that  he  is  plaintiff's 
attorney.     lb. 

Where  jurisdiction  depends  upon  appear- 
ance by  a  stranger,  it  is  not  presumed  to 
be  by  authority  of  the  party.  If  un- 
authorized, he  is  not  bound  by  it,  and  it  is 
sufficient  ground  for  reversing  judgment. 
Sperry  v.  Reynolds,  65  N.  Y.  179,  rev'g  5 
Lons.  407.    It  seems  the  presumption  as  to 


attorneys-at-law  applies  only  to  courts  of 
record.     lb. 

The  attorney  must  be  duly  authorised 
to  appear;  an  authority  "to  collect"  is 
sufficient.  McMinn  v.  Richmver,  3  Hill 
236. 

The  provision  that  authority  must  be 
proved  unless  admitted  is  designed  to  pro- 
tect the  party  from  an  unauthorized  ap- 
pearance. A  waiver  of  proof  cannot  affect 
the  rights  of  the  party  for  whom  the  ap- 
pearance  is   made.     Sperry   v.   Reynolds. 

Omitting  to  object  on  the  trial  to  the 
authority  of  the  party  to  appear,  is  an 
admission  of  his  authority.  Ackerm&n  v. 
Finch,  15  Wend.  652.  And  see  Treadwell 
v.  Bruder,  3  E.  D.  S.  596. 

Where  a  person  appeared  as  the  attorney 
of  a  corporation   in  an   action  on   an   ac- 
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count,  upon  which  an  indebtedness  accrued 
in  their  favor,  and  there  was  present,  at 
the  time  of  such  appearance,  the  manager 
of  the  corporation's  store,  who  was  sworn 
as  &  witness, — Held,  that  the  authority  of 
the  attorney  was  sufficiently  established,  al- 
though he  did  not  Bwear  to  the  fact  of  his 
authority.  Crown  Pt.  Iron  Co.  v.  Fitzger- 
ald, 14  State  Rep.  427. 

When,  on  the  return  day,  an  attorney 
appears  for  defendant,  who  does  not  appear 
personally,  if  plaintiff  does  not  require  the 
attorney  to  show  or  prove  his  authority  to 
appear,  or  object  to  his  failure  so  to  do, 
the  justice  is  not  bound  to  require  proof  of 
such  authority,  and  is  authorized  to  grant 
an  adjournment  and  subsequently  on  default 
to  enter  judgment.  Rickey  v.  Christie,  40 
Hun  278. 

In  an  action  in  a  justice's  court,  the 
summons  was  personally  served  on  defend- 
ant. Upon  the  return  day  plaintiff  ap- 
peared by  one  Bently  and  defendant  by  one 
Barlow,  both  of  whom  were  attorneys  and 
counsellors.  Issue  having  been  joined  the 
cause  was  adjourned  by  consent  of  the  par- 
ties. On  the  adjourned  day  plaintiff  ap- 
peared in  person,  but  defendant  did  not 
appear.  Upon  the  evidence  then  offered  by 
plaintiff  a  judgment  was  entered  in  his 
favor. — Held,  that  it  should  be  affirmed; 
that  although  plaintiff  did  not  appear  on 
the  return  day,  his  appearance  on  the  ad- 
journed day  was  a  ratification  of  the  act  of 
Bently  in  then  appearing  for  him.     lb. 

If  the  attorney's  authority  is  in  writ- 
ing, its  execution  must  be  proved.  Tim- 
merman  v.  Morrison,  14  Johns.  369.  If  in- 
sisted upon.  See  Hirsh field  v.  Landman,  8 
£.  D.  S.  208;  Bush  v.  Miller,  13  Barb.  481. 

Authority  to  appear  may  be  proved  by 
letters   from   the  client.     Bush   v.   Miller.. 

The  justice  cannot  act  on  his  own  knowl- 
edge of  the  authority;  there  must  be  proof 
before  him.  Beaver  v.  Van  Every,  2  Cow. 
429;  Lester  v.  Crary,  1  Den.  81;  Wilcox 
v.  Clement,  4  Den.  160. 

He  cannot  allow  an  appearance  by  at- 
torney  upon    information    received   out   of 


court,    as    to   his    authority.    Fanning    v. 
Trowbridge,  6  Hill  428. 

As  to  what  is  sufficient  proof  of  author- 
ity to  appear,  see  Warren  v.  Helmer,  8 
How.  419,  Co.  Ct.,  KingBley,  J.;  Andrews 
v.  Harrington,  19  Barb.  343;  Underbill  v. 
Taylor,  2  Barb.  348;  Armstrong  v.  Craig, 
18  Barb.  387. 

As  to  whether  an  authority  to  appear 
for  another  can  be  delegated  by  the  attor- 
ney, unless  power  of  delegation  be  espe- 
cially conferred,  quaere.  Fanning  v.  Trow- 
bridge. 

Where  plaintiff  appears  in  person,  and 
defendant  by  one  wno  does  not  swear  to 
authority,  the  latter  can  take  no  advantage 
if  the  appearance  for  him  was  unauthorised. 
Roberts  v.  Burrell,  3  T.  &  C.  30.  But  Bee 
Sperry  v.  Reynolds. 

Four  actions  were  commenced  by  plain- 
tiff against  defendant  before  a  justice  to 
recover  penalties  for  violation  of  an  ordi- 
nance of  the  village.  The  Ant  one  was 
tried,  judgment  being  rendered  for  plain- 
tiff, which  was  reversed  in  the  county  court. 
In  the  other  actions,  respectively,  stipula- 
tions were  made  to  the  effect  that  the  plead- 
ings and  evidence  in  the  first  should  be 
considered  the  pleadings  and  evidence  in 
them,  and  that  toe  justice  render  judgment 
therein  the  same  as  if  tried,  and  such  evi- 
dence adduced  in  them,  except  that  the  evi- 
dence with  reference  to  the  violation  of 
the  ordinance  should  be  treated  and  regarded 
as  referring  to  the  date  of  the  commence- 
ment of  those  actions  respectively. — Held, 
that  an  objection  that  the  stipulations  were 
made  by  the  attorneys  for  the  parties,  as 
such,  was  not  well  taken.  Village  of  Sus- 
pension Bridge  v.  Bedford,  10  State  Rep. 
850. 

The  authority  of  plaintiff's  attorney  to 
appear  is  sufficiently  shown  by  recital  in 
the  justice's  return,  that  such  attorney  was 
sworn  as  to  his  authority  to  appear.  Syra- 
cuse Molding  Co.  v.  Squires,  61  Hun  49; 
21  Civ.  Proc.  58;  15  N.  Y.  Supp.  321;  39 
State  Rep.  824,  rev'g  13  N.  Y.  Supp.  547;  19 
Civ.  Proc.  241. 


9 

§  2891.  [Am'd,  1906.]  Plaintiff  to  prove  his  case,  except  where  a  verified 
complaint  is  served. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot  recover  without 
proving  his  case,  except  in  an  action  which  has  been  commenced  by  the  service 
of  a  summons  and  verified  complaint  as  provided  by  section  twenty-nine  hundred 
and  thirty-six  of  this  code;  in  such  action,  in  case  the  defendant  fails  to  answer 
said  complaint,  as  provided  by  section  twenty-nine  hundred  and  thirty-eight  of 
this  code,  at  the  time  of  the  return  of  said  summons  he  shall  be  deemed  to  have 
admitted  the  allegations  of  the  complaint  as  true,  and  the  court  shall,  upon  filing 
the  summons  and  complaint,  with  due  proof  of  service  thereof,  enter  judgment 
for  the  plaintiff  and  against  the  defendant,  for  the  amount  demanded  in  such 
complaint,  with  costs,  without  further  proof. 

Co.  Proc.  §  64,  subd.  8.  Am'd  L.  1906,  c.  291.  The  amendment  of  1906  added  all  after 
the  first  clause,  and  beginning  with  the  word  "except." 


An  action  was  commenced  by  summons 
and  verified  complaint,  which  alleged  that 
plaintiff  sold  certain  goods,  itemised.    De- 


fendant filed  a  verified  answer,  setting  up 
that  a  certain  portion-  of  the  account  was 
for  a  suit,  which  was  returned  to  plaintiff 
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and  received  and  accepted  by  him. — Held, 
that  the  burden  of  proof  was  not  on  plain- 
tiff, but  on  defendant,  as  to  that  portion 
of  the  claim,  since  the  answer  did  not  con- 
trovert the  complaint,  but  answered  by  way 
of  confession  and  avoidance,  and  since  the 
statute  did  not  mean  that  judgment  could 
not  be  rendered,  where  the  answer  tiled 
did  not  controvert  the  allegations  of  the 
complaint.  Altman  v.  Cochrane,  131  App. 
Div.  233;   115  N.  Y.  Supp.  870. 

Where  a  verified  complaint  alleged  de- 
fendant's breach  of  a  contract  to  return  cer- 
tain goods  delivered  to  him  by  the  plaintiff, 
and  contained  the  additional  allegation 
that  defendant  had  converted  and  disposed 
of  the  same  to  his  own  use, — Held,  that 
the  cause  of  action  set  up  was  in  contract 
and  not  tort,  and  judgment  was  properly 
entered  in  a  justice  s  court  without  receiv- 
ing evidence  on  the  part  of  the  plaintiff. 
Williams  v.  Conover,  71  Misc.  310;  130  N. 
Y.  Supp.   118. 

An  omission  on  the  part  of  defendant 
to  appear  and  plead,  or  an  appearance  and 
refusal  to  plead,  is  not  an  admission  of 
plaintiff's  demand;  he  must  establish  it  by 
testimony,  as  if  issue  had  been  joined. 
Blair  v.  Bartlett,  75  N.  Y.  150. 

In  this  action,  commenced  by  the  serv- 
ice of   a  summons  and   verified   complaint, 


as  provided  by  L.  1881,  c  414,  a  demurrer 
interposed  by  defendant  was  overruled,  with 
leave  to  him  to  answer.  Defendant  having 
failed  to  answer,  judgment  was  entered  for 
plaintiff  for  the  full  amount  claimed  in  the 
complaint,  without  any  proof  thereof  being 
furnished. — Held,  that  this  was  error;  that 
the  act  only  authorises  the  entry  of  a 
judgment  without  proof,  when  the  defendant 
fails  to  answer  or  demur.  When  he  does 
either,  §  2891  becomes  applicable,  and  pre- 
vents plaintiff  from  recovering  without 
proving  his  case,  Oulman  v.  Schmidt,  35 
Hun  345. 

Plaintiff  is,  upon  the  defendant's  de- 
fault, required  to  prove  its  case,  but  its 
corporate  existence  forms  no  part  of  the 
case,  and  it  is  not  necessary  that  it  should 
be  established  by  proof.  Crown  PL  Iron 
Co.  v.  Fitzgerald,  14  State  Rep.  427. 

In  an  action  for  money  due  for  services 
rendered,  etc.,  testimony  by  plaintiff  that 
he  had  a  claim  against  defendants  for  la- 
bor performed  at  their  request  during  a 
certain  time,  that  they  had  paid  him  for 
some  of  the  work,  and  that  a  certain  sum 
remained  due,  no  part  of  which  had  been 
paid  and  which  plaintiff  had  demanded,  is 
sufficient  to  sustain  a  judgment  for  plaintiff 
on  defendants'  default.  Griffin  v.  Jackson, 
36  State  Rep.  110;   13  N.  Y.  Supp.  321. 


§  2892.    Offer  to  compromise.    Proceedings  thereon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may,  upon  the  return 
of  the  summons  and  before  answering,  file  with  the  justice  a  written  offer  to  allow 
judgment  to  be  taken  against  him  for  a  sum  therein  specified,  with  costs.  If  there 
are  two  or  more  defendants,  and  the  action  can  be  severed,  a  like  offer  may  be 
made  by  one  or  more  of  the  defendants,  against  whom  a  separate  judgment  may 
be  taken.  If  the  plaintiff  thereupon,  before  taking  any  other  proceeding  in  the 
action,  files  with  the  justice  a  written  acceptance  of  the  offer,  the  justice  must 
render  judgment  accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot  be 
given  in  evidence  upon  the  trial ;  but,  if  the  plaintiff  fails  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs  from  the  time  of  the  offer,  and  must  pay 
the  defendant's  costs  from  that  time. 

Co.  Proc.  §  64,  subd.  15,  in  part. 


Under  §  2892,  providing  that  if  plaintiff 
rejects  an  offer  of  judgment,  and  fails  to  re- 
cover a  more  favorable  judgment,  he  shall 
be  liable  for  defendant's  costs  from  the 
time  of  offer,  a  single  judgment  should  be 
entered  for  plaintiff  for  the  actual  amount 
recovered,  with  costs  to  the  time  of  offer, 
less  defendant's  costs  after  the  offer. 
Spears  v.  Sorge,  106  N.  Y.  Supp.  141. 

Under  §8  738,  2892,  providing  that,  on 
plaintiff's  failure  to  recover  a  more  favor- 
able judgment  than  defendant  has  offered, 
defendant  shall  be  entitled  to  costs  accruing 
after  the  offer,  a  single  judgment  should  be 
entered  for  plaintiff  for  the  amount  recov- 
ered, less  defendant's  costs.  Coatsworth  v. 
Ray,  52  N.  Y.  Supp.  498,  Sp.  T.;  Southard 
v.  Becker,  15  Misc.  436;  37  N.  Y.  Supp. 
927,  Co.  Ct. 

Defendant  made  a  written  offer  of  judg- 
ment for  a  specified  sum  which  was  verbal- 
ly accepted  and  entered  by  the  justice  on 
his   docket  with  the  assent  of  all, — Held, 


it  was  in  writing  within  the  Code,  and 
was  a  substantial  confession  of  judgment. 
Beecher  v.  Kendall,   14  Hun  327. 

Under  the  provisions  of  old  Code,  §  64, 
subd.  15,  as  amended  in  1860,  authorizing 
defendant  in  an  action  in  a  justice's  court 
to  make  an  offer  of  judgment  "on  the  return 
of  process  and  before  answering," — Held, 
that  the  words  "on  the  return  of  process" 
do  not  limit  the  authority  to  the  return  day 
specified  in  the  process,  but  it  may  be  ex- 
ercised immediately  after  service  and  actual 
return  thereof.  Fowler  v.  Haynes,  91  N. 
Y.  346. 

Where,  therefore,  upon  the  day  of  the 
issuing  of  a  summons,  but  after  its  serv- 
ice and  return  by  the  constable,  the  par- 
ties appeared  by  attorneys  who  duly  swore 
to  their  authority,  and  plaintiff's  attorney 
filed  his  complaint  in  writing,  whereupon 
defendant's  attorney  made  an  offer  in  writ- 
ing to  allow  judgment  for  the  amount 
claimed   in   the   complaint,   which   was   ac- 
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cepted  and  judgment  entered  accordingly! — 
Held,  that  the  judgment  was  valid;  also 
held,  that  authority  to  defendant's  attorney 
to  appear  for  her  empowered  him  to  make 
the  offer  of  judgment,  and  that,  therefore, 
it  was  not  necessary,  in  addition  to  swear- 
ing to  authority  to  appear  generally,  that 


he  should  have  sworn  to  authority  to  make 
the  offer.     lb. 


An  offer  of 
of  a  justice  of 
court  does  not 
of  any  avail  to 
been  removed 
trial.     Mock  v 


judgment  made  in  a  court 
the  peace  or  in  a  municipal 
remain  in  force  and  is  not 
defendant  after  the  case  has 
to  the  county  court  for  re- 
Saile,  17  Civ.  Proc  121. 


§  2893.    On  return,  justice  to  wait  one  hour. 

Upon  the  return  of  a  summons  duly  served,  the  justice  must  wait  one  hour, 
after  the  time  specified  therein  for  its  return,  unless  the  parties  sooner  appear. 
2  R.  S.  233,  §  46. 


On  the  return  day  judgment  cannot  be 
taken  by  default  in  a  justice's  court  with- 
out waiting  one  hour  after  the  time  set  for 
the  hearing,  without  consent  in  writing. 
Freeborn  v.  Badgley,  15  Misc.  173;  72  State 
Rep.  169;  37  N.  Y.  Supp.  17,  Co.  Ct. 

A  justice  has  jurisdiction  of  a  cause  at 
the  return  of  the  summons  and  of  the  per- 
son one  hour  after  the  return,  whether  de- 
fendant is  present  or  not.  Sagendorph  v. 
Shult,  41  Barb.  102. 

The  provision  requiring  the  justice  to 
wait  one  hour  after  the  hour  appointed 
applies  to  the  return  day.  Allen  v.  Stone, 
9  Barb.   60. 

And  to  an  adjourned  hearing.  Sherwood 
v.  Saratoga  &  W.  R.  R.  Co.,  15  Barb.  650; 
Nichols  v.  Place,  23  N.  Y.  Supp.  734;  1 
Misc.  497,  Signor,  Co.  J. 

The  justice  should  wait  one  hour  in  the 
absence  of  either  party,  on  an  adjourned 
day,  after  issue  joined,  before  proceeding 
with  the  trial.  Sherwood  v.  Sar.  ft  W.  R. 
It  Co, 

After  the  justice  had  called  through  his 
list  of  causes,  a  defendant  asked  his  cause 
to  be  called  and  was  informed  that  there 
was  no  such  cause;  whereupon  he  left  the 
court. — Held,  the  justice  could  not  after- 
wards, and  in  defendant's  absence,  proceed 
with  the  cause.  Murling  v.  Grote,  3  Abb. 
109,  1  Hilt,  116. 

The  justice  may  postpone  calling  the  case 
under  special  circumstances.  Hunt  v. 
Wickwire,  10  Wend.  102;  Chamberlain  v. 
Lovett,  12  Johns.  217;  Pickert  v.  Dexter,  12 
Wend.  150,  154;  Barber  v.  Parker,  11  Wend. 
51. 

Defendant  is  entitled  to  a  nonsuit  if 
plaintiff  does  not  appear  within  the  hour; 
where  he  was  required  by  the  justice  to 
wait  five  minutes  longer,  which  he  refused, 
and  left,  and  plaintiff  appeared  immediate- 
ly after,  and  the  justice  allowed  him  to  pro- 
ceed—Held, error.  Wilcox  v.  Clement,  4 
Den.  160. 

If  plaintiff  proceeds  to  prove  his  case 
on  the  return  day,  defendant  should  be 
allowed  to  plead,  if  he  appears  before  plain- 
tiff closes  his  case.    Pickert  v.  Dexter. 

Where  there  is  nothing  in  the  return  to 
show  that  defendant  did  not  appear  with- 


in an  hour  after  the  summons  was  return- 
able, it  is  error  for  the  justice  to  have 
rejected  a  plea  to  the  jurisdiction,  on  the 
ground  that  defendant  did  not  appear  in 
time.     Allen  v.  Stone. 

A  justice  is  not  bound  to  enter  judg- 
ment of  nonsuit  against  a  plaintiff  who 
fails  to  appear  on  the  return  day  within  an 
hour,  where  reasonable  cause  exists.  Barber 
v.  Parker,  11  Wend.  51.  And  if  defendant 
in  such  case  wilfully  abandons  his  defense, 
he  is  remediless.     lb. 

It  is  error  to  render  judgment  by  de- 
fault when  the  court  is  held  in  a  different 
place  from  that  mentioned,  in  the  summons. 
Case  v.  Van  Ness,  1  Johns.  Cas.  243;  Stew- 
art v.  Meigs,  12  Johns.  417.  And  see 
Stewart  v.  Smith,  17  Wend.  517. 

The  summons  was  returnable  at  nine  a. 
m.  The  justice  called  the  case  at  9.45, 
but  waited  until  ten  before  proceeding. — 
Held,  a  compliance  with  the  statute  as  to 
waiting  one  hour.  Dunn  v.  O'Keefe,  31 
State  Rep.  311;   10  N.  Y.  Supp.  34. 

Where  it  is  claimed  that  a  justice  has 
erred  in  not  waiting  one  hour  after  the  time 
specified  in  the  eummons  for  its  return,  it 
must  be  made  to  appear  affirmatively  by 
the  return  that  he  did  not  wait  the  required 
time,  and  the  respondent  is  not  bound  to 
show  affirmatively  by  such  return  that  this 
provision  of  the  statute  has  been  complied 
with.  Knight  v.  Wilson,  55  Hun  559;  9 
N.  Y.  Supp.  20. 

The  failure  of  a  justice  of  the  peace  to 
wait  one  hour  on  the  adjourned  day  be- 
fore proceeding  with  the  trial  of  an  action, 
is  error  sufficient  to  reverse  his  judgment. 
Nichols  v.  Place,  1  Misc.  497;  23  N.  Y. 
Supp.  134,  Signor,  Co.  J. 

Discontinuance  by  non-appearance. — 

The  action  may  be  discontinued  by  the 
non-attendance  of  the  justice  or  plaintiff  on 
the  return  day,  or  on  any  adjournment  day, 
within  one  hour  after  the  hour  appointed. 
Lynsky  v.  Pendegrast,  2  E.  D.  S.  43; 
Sprague  v.  Shed,  9  Johns.  140;  Green  v. 
Angel,  13  Id.  469;  Flint  v.  Gault,  15  Hun 
213. 

The  discontinuance  may  be  waived  by  con- 
sent.    Stodard  v.  Holmes,  1  Cow.  245. 
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ARTICLE  THIRD. 

OBDEB   OF   ABBB8T. 


2894.  Order  of  arrest;   in  what  cases  it    §  2900.  Constable  to  keep  defendant  in  cus- 

may  be  granted.  tody. 

289$.  Id.;   in  what  actions.  2901.  Motion  to  discharge  from  arrest. 

2896.  Id.;   upon  what  papers.  2902.  Effect  of  discharging  defendant. 

2897.  Id.;  its  contents.  2903.  When  plaintiff  must  prove  extrin- 

2898.  Duty  of  constable.  Bic  facts. 

2899.  Return.     When     plaintiff  notified       2904.  Privilege  from  arrest 

must  appear. 

§  2894.    In  what  oases  order  of  arrest  may  be  granted. 

At  the  time  when  the  summons  is  issued,  in  an  action  specified  in  the  next 
section,  the  justice  who  issues  the  summons  must,  upon  the  application  of  the 
plaintiff,  and  upon  compliance  by  him  with  the  provisions  of  this  article,  grant 
an  order  for  the  arrest  of  the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of  the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if  there  are  two  or 
more  plaintiffs,  where  all  are  non-residents  thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice,  by  the  affidavit  of  the 
plaintiff  or  another  person,  that  the  defendant  is  about  to  depart  from  the  county, 
with  intent  not  to  return  thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant,  against  whom  it  is 
applied  for,  is  a  female. 

2  R.  S.  228,  §  17.    See  2  R.  S.  253,  §  158. 

§  2895.    In  what  actions  order  of  arrest  granted. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  action  is  brought  for 
one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  justice  of  the  peace 
has  jurisdiction;  an  injury  to  property,  including  the  wrongful  taking,  detention, 
or  conversion  of  personal  property;  misconduct  or  neglect  in  office,  or  in  a  profes- 
sional employment;  fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a 
claim  for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel;  where  it  appears 
that  the  money  was  received,  or  that  the  chattel  was  embezzled  or  fraudulently 
misapplied,  by  a  public  officer,  or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an 
officer  or  agent  of  a  corporation  or  banking  association,  in  the  course  of  his  em- 
ployment; or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary  capacity. 

In  place  of  L.  1831,  §§  30  and  31,  in  part.  The  section  assimilates  the  right  of 
arrest  to  that  in  courts  of  record. 


Where  judgment  is  rendered  for  plain- 
tiff in  justice's  court  on  a  complaint  alleging 
that  defendant  "unlawfully  and  wrong- 
fully converted"  certain  money,  "the  proper- 
ty of  this  plaintiff,  to  his  own  use,"  and 
plaintiff  thereupon  procures  the  issuance  of 
a  body  execution  against  defendant,  under 
the  provisions  of  §  2895,  Bubd.  2,  authoriz- 
ing arrest  for  debt  where  the  recovery  is 
for  "the  wrongful  taking,  detention  or  con- 
version of  personal  property,"  defendant, 
having  secured  a  reversal  of  the  justice's 
judgment  on  appeal,  and  a  judgment  for 
costs  in  his  favor,  is  entitled  to  a  body 
execution  against  plaintiff  to  collect  it. 
Knapp  v.  Murphv,  20  App.  Div.  83;  46  N. 
Y.  Supp.  1047. 

Where  an  agent  is  authorized  to  sell 
property  and  collect  the  proceeds,  and  re- 


fuses to  pay  over  such  proceeds  an  action 
to  hold  him  upon  this  liability  is  an  ordi- 
nary action  on  contract,  and  not  one  for  a 
conversion.  Wright  v.  Duffie,  23  Misc.  338; 
51  N.  Y.  Supp.  255,  App.  T. 

In  such  an  action,  where  a  recovery  is 
had,  the  plaintiff  may  also,  under  Consol. 
Act,  §  1394  (Code  Civ.  Proc.  §  2895),  have 
an  execution  against  the  person,  provided 
an  order  of  arrest  shall  have  been  previous- 
ly obtained  and  executed,  but  not  otherwise. 
lb. 

One  who  is  authorized  by  another  to  re- 
ceive money  for  and  pay  it  over  to  him 
is  not,  on  failure  to  pay  over  the  money 
received,  guilty  of  a  wrongful  "detention  or 
conversion  of  personal  property"  on  a  judg- 
ment in  a  justice's  court  for  which  cause 
of  action  §  3026  provides  that  an  execution 
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against  a  person  may  be  issued ;  but  he  acts 
in  a  fiduciary  capacity  in  receiving  such 
money  (§  2895,  sub.  3),  in  which  case  §  3026 
provides  that  execution  against,  the  person 
on  a  justice's  judgment  can  be  issued  only 
when  an  order  of  arrest  has  been  granted. 
Farrelly  v.  Hubbard,  84  Hun  391,  32  N.  Y. 
Supp.  440. 


An  action  to  enforce  a  boarding-house 
keeper's  lien  upon  property  of  a  boarder 
which  he  has  clandestinely  removed  is  one 
for  conversion  within  subd.  2,  and  the  jus- 
tice is  bound  to  insert  in  the  judgment  the 
liability  of  defendant  to  arrest  upon  execu- 
tion. Babcock  v.  Smith,  47  State  Rep.  118, 
C.  P. 


§  2896.    Upon  what  papers  arrest  granted. 

'Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff  or  another  per- 
son, that  a  sufficient  cause  of  action  exists,  against  the  defendant,  and  that  the 
case  is  within  the  provisions  of  the  last  two  sections,  he  must  grant  the  order  of 
arrest.  But  before  granting  it,  he  must  require  a  written  undertaking  to  the 
defendant,  on  the  part  of  the  plaintiff,  with  one  or  more  sureties,  approved  by 
the  justice,  to  the  effect  that,  if  the  defendant  recovers  judgment,  the  plaintiff 
will  pay  all  costs  which  may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  one  hundred  dollars. 

In  place  of  2  K.  S.  229,  228,  §§  19  and  17,  in  part 


Arrest. — It  is  sufficient  for  plaintiff  to 
state,  that  he  believes  he  has  a  cause  of 
action  for  a  tort  or  wrony,  followed  by  a 
statement  when  and  how  it  arose,  so  that 
the  justice  may  determine  whether  the  facts 
authorize  the  warrant.  Pope  v.  Hart,  35 
Barb.  630. 

An  affidavit  that  plaintiff  has,  as  he  ver- 
ily believes,  a  good  cause  of  action  against 
defendant  for  wrongful  and  fraudulent  rep- 
resentations in  an  exchange  of  horses,  is  not 
sufficient.     Wells  v.  Sisson,  14  Hun  267. 


An  affidavit  stating  that  defendant  is  a 
non-resident,  and  has  obtained  goods  under 
false  pretenses, — Held,  sufficient.  Wright 
v.  Maseras,  56  Barb.  521. 

A  warrant  in  favor  of  two  plaintiffs, 
partners,  cannot  issue  on  an  affidavit  that 
one  is  a  non-resident.  Linnell  v.  Suther- 
land, 11  Wend.  568. 

Security  extends  to  costs  on  appeal. 
Traver  v.  Nichols,  7  Wend.  434. 

As  to  application  of  other  sections  of  the 
Code,  see  §  3347. 


§  2897.    Contents  of  order  of  arrest. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon  or  attached 
to  the  summons.  It  must  briefly  recite  the  ground  of  arrest;  and  it  must  direct 
the  constable,  who  serves  the  summons,  to  arrest  the  defendant;  to  bring  him  forth- 
with before  the  justice;  and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so 
with  reasonable  diligence. 

2E.S.  229,  §  20. 

§  2898.    Duty  of  constable  on  arrest. 

The  constable  must,  at  the  time  of  serving  the  summons,  execute  the  order  of 
arrest,  by  arresting  the  defendant,  and  taking  him  forthwith  before  the  justice. 
If  the  justice  is  absent,  or  unable  to  try  the  action,  the  constable  must  forthwith 
take  the  defendant  before  another  justice  of  the  same  town  or  city;  who  must  take 
cognizance  of  the  action,  and  proceed  therein,  as  if  the  summons  had  been  issued, 
and  the  order  of  arrest  had  been  granted,  by  him. 

2  R.  S.  229,  §  21.  A  provision  applicable  to  a  case  where  the  justice  is  a  material 
witness  is  omitted.     See  §  3151. 

Security  taken  by  a  constable  for  defendant's  appearance  is  void.  Millard  v.  Canfleld, 
5  Wend.  61. 

§  2899.    Return.    When  plaintiff  notified  must  appear. 

The  constable,  executing  the  order  of  arrest,  must  forthwith  deliver  to  the 
justice  the  order,  and  a  written  return  thereto,  under  his  hand,  stating  the  manner 
in  which  he  has  executed  it,  and  either  that  he  has  notified  the  plaintiff,  or  that  he 
could  not  do  so,  with  reasonable. diligence.  If  he  returns  that  he  has  notified  the 
plaintiff,  the  latter  must  appear  within  one  hour  after  the  defendant  is  brought 
before  the  justice;  otherwise  judgment  of  nonsuit  must  be  rendered  against  him. 

2R.S.  229,  §  22. 
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§  2900.    Constable  to  keep  defendant  in  custody.    limit  of  imprisonment. 

The  constable  executing  the  order,  or  another  constable,  by  direction  of  the 
justice,  must  keep  the  defendant  in  custody,  until  he  is  discharged  by  the  order  of 
the  justice,  or  judgment  is  rendered  in  his  favor;  but  the  detention  shall  not,  in 
any  case,  exceed  twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the  trial  of  the  action 
is  commenced,  or  unless  either  is  delayed  with  the  express  assent  of  the  defendant. 

2R.S.  229,  §  25. 

§  2901.    Motion  to  discharge  from  arrest.    When  must  be  granted. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  without  notice,  upon 
the  appearance  of  the  plaintiff  before  the  justice,  or  at  any  time  afterwards  before 
judgment,  upon  two  days'  notice  given  personally  to  the  plaintiff,  or  to  his  agent 
or  attorney  who  appeared  for  him  before  the  justice,  apply  to  the  justice  for  an 
order,  discharging  him  from  the  arrest.  The  application  may  be  founded  upon 
the  papers  upon  which  the  order  of  arrest  was  granted,  and  upon  the  complaint, 
if  it  has  been  made.  The  justice  must  grant  the  application,  where  it  appears 
that  the  case  is  not  within  the  provisions  of  sections  2894  and  2895  of  this  act. 
The  justice  must  also  upon  the  defendant's  application,  grant  an  order  discharg- 
ing him  from  arrest,  if  the  plaintiff  fails  to  take  out,  from  the  justice,  an  exe- 
cution upon  a  judgment  in  his  favor,  before  the  expiration  of  one  hour  after  he 
is  entitled  thereto. 

It  seems  that  in  an  action  against  two,  if  justice  to  vacate  the  order  and   discharge 

both  be  arrested,  and  one  is  not  subject  to  the     prisoner.       lb.       The    affidavit    upon 

arrest,   he  should  be   discharged.     Shannon  which  an  order  of  arrest  is  granted,  is  not 

v.  Comstock,  21  Wend.  457.  conclusive,  and  on  defendant's  proving  that 

On  its  appearing  that  defendant  was  not  it  was  made  under  a  plain  mistake,  it  is 

subject    to   arrest,    it    is    the    duty    of  .  the  the  duty  of  the  justice  to  vacate.     lb. 

§  2902.    Effect,  on  action,  of  discharge  of  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  judgment,  as  prescribed 
in  the  last  section,  or  in  section  2963  of  this  act,  does  not  affect  the  jurisdiction  of 
the  justice  over  the  action,  which  must  proceed,  as  if  it  had  been  commenced  in  the 
ordinary  manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed  in  the 
last  section,  does  not  affect  the  execution. 

An  attachment,  order  of  arrest,  and  writ  refuses  to  set  aside  an  irregular  provisional 
of  replevin,  in  a  justice's  court  are,  substan-  remedy  and  proceeds  to  judgment,  the  ap- 
tially,  provisional  remedies,  and  as  a  sum-  pel  late  court,  on  appeal,  should  not  reverse 
mons  is  issued  in  every  case,  the  jurisdiction  a  correct  and  meritorious  judgment  on  ac- 
of  the  court  does  not  depend  upon  their  count  of  the  irregular  provisional  remedy, 
validity,  and  they  may  be  set  aside  and  but  should  merely  set  aside  the  latter.  In- 
still the  action  continue  to  judgment  if  v.  Schroeder,  6  Civ.  Proc.  253,  Hammond, 
the  summons  has  been  properly  issued  and  Co.  J. 
served    upon    the    defendant.     If    a   justice 

§  2903.    When  extrinsic  facts  must  be  proved. 

Where  an  order  of  arrest  has  been  granted  and  executed,  in  a  case  specified  in 
subdivision  third  of  section  2895  of  this  act,  the  plaintiff  cannot  recover  upon  a 
default,  and  the  defendant  is  entitled  to  judgment  upon  a  trial,  unless  the  plaintiff 
establishes  all  the  matters  of  fact,  which  are  required,  by  that  subdivision,  to  en- 
title him  to  an  order  of  arrest. 

§  2904.    Privilege  from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  privilege  from  arrest  given 
by  law,  or  a  right  of  action  for  the  breach  thereof.  A  privileged  person  is  entitled 
to  be  discharged  from  arrest,  by  the  order  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge ;  or  he  may  apply 
for  and  obtain  an  order  for  his  discharge,  as  prescribed  in  section  564  of  this  act. 

As  to  privilege,  see  note  to  §  564. 
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ARTICLE  FOUBTH. 

ATTACHMENT  OF  PBOPEBTY. 


§  2905.  In  what  actions,  warrant  of  attach- 
ment may  be  granted. 
2906.  What  must  be  shown  to  procure  a 


2907.  Warrant;       form      and      contents 

thereof. 

2908.  Undertaking. 

2909.  Warrant;  how  executed. 

2910.  Service  of   summons   and    warrant 

upon  defendant. 

2911.  Undertaking   by    defendant;    re-de- 
livery to  him. 


§  2912.  Claim  by  third  person;   bond  and 
delivery  thereupon. 

2913.  Action  upon  bond. 

2914.  When     defendant    may     prosecute 

bond. 

2915.  Return  of  warrant. 

2916.  Motion  to  vacate  or   modify  war- 

rant, etc. 

2917.  Effect  of  vacating  warrant. 

2918.  Proceedings    where    summons    not 

personally   served. 


§  2905.    In  what  actions  attachment  granted. 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant  of  attachment 
against  the  property  of  one  or  more  defendants  must  be  granted,  upon  the  applica- 
tion of  the  plaintiff,  as  prescribed  in  this  article,  where  the  action  is  brought  upon 
a  judgment,  or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  negligence,  fraud, 
or  other  misconduct. 

In  place  of  2  R.  S.  230,  §§  26,  27,  and  28,  in  part.     See  L.  1831,  c.  300,  §  34. 

§  2906.    What  shown  to  procure  attachment. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by  affidavit,  to  the 
satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant,  to  recover 
damages  for  one  or  more  of  the  causes  specified  in  the  last  section.  If  the  action 
is  upon  a  judgment,  or  to  recover  for  breach  of  a  contract,  the  affidavit  must  show 
that  the  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a  resident  of  the 
State;  or,  if  the  defendant  is  a  natural  person,  and  a  resident  of  the  State,  that  he 
has  departed,  or  is  about  to  depart,  from  the  county  where  he  last  resided,  with  in- 
tent to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or  keeps  him- 
self concealed,  with  the  like  intent ;  or  if  the  defendant  is  a  natural  person,  or  a  do- 
mestic corporation,  that  he  or  it  has  removed,  or  is  about  to  remove,  property  from 
the  county  where  the  defendant  being  a  natural  person  last  resided,  or,  being  a  cor- 
poration, last  kept  its  principal  office,  or  from  the  county  in  which  the  action  is 
brought,  with  intent  to  defraud  his  or  its  creditors,  or  has  assigned,  disposed  of,  or 
secreted,  or  is  about  to  assign,  dispose  of,  or  secrete,  property,  with  the  like  intent; 
or  that  the  defendant,  being  a  natural  person  of  full  age,  and  a  resident  of  the 
State  has  been  continuously  without  the  United  States  for  the  space  of  six  months 
or  more,  immediately  before  the  application,  and  either  that  he  has  not  made  a 
designation  of  a  person,  upon  whom  to  serve  a  summons  in  his  behalf,  as  pre- 
scribed in  section  430  of  this  act,  or  that  service  upon  the  person  so  designated 
cannot  be  made,  with  due  diligence,  in  the  county  where  the  person  making  the 
designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant  is  granted. 
In  place  of  2  R.  S.  230,  §§  26,  27,  and  28,  in  part;  much  changed. 


An  affidavit  for  a  warrant  of  attachment 
before  a  justice,  stating  that  defendant  has 
departed  from  the  county  with  intent  to 
defraud  his  creditors,  that  he  has  covered 
some  of  his  property  with  chattel  claims 
and  taken  what  money  he  could  get,  and 


has  told  no  one  where  he  was  going,  is 
insufficient  to  authorize  an  attachment. 
Morse  v.  MoQuade,  54  Misc.  166;  106  N.  Y. 
Supp.  862. 

Affidavits   averring   that   defendant   had 
stated  that  he  was  going  to  leave  his  home, 
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in  the  State,  and  that  he  was  packing  his 
household  goods  and  was  about  to  go  to 
various  places  outside  of  the  State,  are  in- 
sufficient on  which  to  base  a  warrant  of  at- 
tachment. Franke  v.  Havens,  102  App.  Div. 
67 ;  92  N.  Y.  Supp.  377. 

Under  §  2906,  providing  that  an  affidavit 
of  attachment  must  show  that  the  sum 
claimed  was  due,  over  and  above  all  coun- 
terclaims known  to  plaintiff,  an  affidavit 
by  plaintiff's  salesman  that  the  sum  claimed 
is  due,  over  and  above  all  claims  known 
to  deponent,  is  insufficient.  Smith  v.  Holt, 
37  App.  Div.  24;  55  N.  Y.  Supp.  731. 

An  affidavit  by  the  salesman  of  the  as- 
signor of  a  claim  forming  part  of  plaintiff's 
demand,  stating  that  the  amount  was  due 
and  owing  the  assignor  at  the  time  of  the 
assignment  of  plaintiff,  over  and  above  all 
payments  and  counterclaims,  is  insufficient, 
as  not  showing  the  counterclaims  were 
against  plaintiff.     lb. 

An  affidavit  for  attachment,  stating  that 
when  affiant  called  at  defendant's  store  the 
same  was  closed,  that  defendant  was  not 
there  and  could  not  be  found,  and  that  de- 
fendant's wife  said  she  would  continue  the 
business  in  his  place  (all  other  matters,  in- 
cluding the  fact  that  defendant  had  ab- 
sconded in  consequence  of  a  criminal  charge, 
being  stated  on  information  and  belief,  with- 
out stating  the  sources  of  information  or 
the  grounds  of  belief),  is  an  insufficient 
showing  that  defendant  had  assigned  or  dis- 
posed of  his  property,  or  intended  to  do 
so,  with  intent  to  defraud,  or  that  he  had 
absconded  or  kept  himself  concealed  with 
such  intent.     lb. 

An  affidavit  for  attachment  does  not  state 
facts  showing  a  fraudulent  intent  where 
it  merely  alleges  that  defendant  left  the 
county  some  time  ago,  and  remains  away; 
that  he  is  disposing  of  what  property  he 
has  in  the  county  as  fast  as  possible;  that 
he  owes  many  debts  in  the  county;  and 
that  he  has  given  an  order  to  a  third  per- 
son to  take  from  plaintiff's  possession  a 
buggy,  which  is  the  only  property  plaintiff 
has  with  which  to  secure  his  debt  against 
defendant.  Proctor  v.  Whitcher,  15  App. 
Div.  227 ;  44  N.  Y.  Supp.  190. 

The  affidavit  to  procure  attachment 
against  a  non-resident  should  state  the  facts 
and  circumstances  on  which  plaintiff  relies 
to  make  out  his  cause  of  action.  Wells  v. 
Sisson,  14  Hun  267. 

An  oral  statement  of  a  witness  under 
oath,  written  down  by  the  justice,  and  cer- 
tified by  him,  although  not  signed  by  the 
witnesses,  is  a  sufficient  affidavit.  Millius 
v.  Shafer,  3  Den.  60. 

But  an  oral  statement  not  reduced  to 
writing  is  not  sufficient.  Comfort  v.  Gil- 
lespie, 13  Wend.  404. 

It  seems  the  justice  may  take  into  con- 
sideration an  affidavit  made  by  another 
plaintiff  to  procure  an  attachment  against 
the  same  defendant,  where  there  is  no  objec- 
tion.    Colver  v.  Van  Valen,  6  How.  102. 

It  must  appear  by  the  affidavit  that 
plaintiff  has  a  claim  against  defendant  of  a 
specified  amount  arising  on  contract.    Van 


Kirk  v.  Wilds,  11  Barb.  520;  Williams  v. 
Barnaman,  19  Abb.  69. 

An  affidavit,  in  which  facts  are  stated 
upon  belief  only,  is  fatally  defective.  Dew- 
ey v.  Greene,  4  Den.  93;  Mott  v.  Lawrence, 
9  Abb.   196;    17  How.  550,  C.  P. 

The  affidavit  must  state  positively  the 
facts  and  circumstances  constituting  the 
cause  of   action.     Wells  v.   Sisson. 

If  the  attachment  is  sought  on  the 
ground  that  defendant  has  departed  the 
county  with  intent  to  defraud  his  creditors, 
there  must  be  facts  positively  stated  in  the 
affidavit  which  show  the  departure.  Hear- 
say is  not  enough.  Sickles  v.  Sullivan,  5 
Hun  569;  Garrison  v.  Marshall,  44  How. 
193. 

An  affidavit  made  on  information  de- 
rived from  a  person  not  named,  and  not 
under  oath,  without  any  explanation  of  the 
reason  why  the  affidavit  of  such  person  is 
not  procured,  or  more  reliable  testimony 
obtained,  is  not  sufficient.  Information 
from  third  parties  may  be  sufficient,  when 
the  source  and  nature  of  it  are  set  forth 
with  such  particularity  and  certainty  that 
defendant  can  easily  contradict  it  if  it  is 
untrue,  and  plaintiff's  inability  to  procure 
their  affidavits  is  shown.  Greene  v.  Gon- 
zales, 2  Daly  412. 

Under  the  former  provisions  where  the 
attachment  was  the  commencement  of  the 
action,  it  was  held  that  to  give  jurisdic- 
tion, the  creditor  is  not  required  to  furnish 
conclusive  evidence  of  the  facts  relied  on. 
It  is  sufficient  if  the  proof  has  a  legal  tend- 
ency to  make  out  in  all  its  parts  a  case  for 
the  issuing  of  the  attachment;  and  if  the 
facts  and  circumstances  disclosed  fairly  call 
upon  the  magistrate  for  the  exercise  of  his 
judgment,  the  proceedings  are  not  void. 
To  defeat  his  jurisdiction,  it  must  be  made 
to  appear  that  there  is  a  want  of  evidence 
upon  some  particular  point.  The  rule  is 
the  same,  whether  the  question  arises  in  a 
direct  or  in  a  collateral  proceeding. 
Schoonmaker  v.  Spencer,  54  N.  \.  366. 

An  attachment  was  issued  by  a  justice 
upon  the  ground  that  defendant  had  de- 
parted from  the  county  and  State  with 
intent  to  defraud  his  creditors.  It  was 
founded  upon  affidavits  which,  after  stat- 
ing the  indebtedness  and  the  grounds  of  the 
aplication,  alleged,  in  substance,  that  de- 
fendant bought  the  goods,  the  subject  of  the 
indebtedness,  upon  a  credit  of  thirty  days, 
upon  a  false  representation  that  he  was  in 
the  habit  of  purchasing  for  cash,  and  that 
his  stock  was  paid  for;  that  soon  after  and 
before  the  credit  expired  he  departed,  and 
has  not  since  returned;  that  his  stock  was 
running  down  and  disappearing,  and  that 
so  far  as  plaintiff  could  learn  from  other 
creditors,  it  was  all  purchased  on  credit, 
and  not  paid  for;  that  defendant's  agent 
refused  to  do  anything  toward  paying  or 
securing  plaintiff's  debt;  and  that,  as  plain- 
tiff believed,  defendant  had  departed  with 
intent  to  defraud  his  creditors. — Held,  that 
the  proof  was  sufficient  to  give  the  justice 
jurisdiction.  lb.  Defendant  may  have 
been  abundantly  solvent,  and  yet  his  stock 
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on  hand  insufficient  to  pay  his  debts,  as 
the  affidavit  does  not  disclose  the  debts  due, 
or  money  or  other  property  owned  by  the 
departing  debtor.  But  the  question  really 
is  whether,  when  all  the  visible  means  and 
resources  of  a  departing  debtor  appear  to 
be  insufficient  to  discharge  his  obligations, 
the  courts  are  to  assume  that  he  had  some 
invisible  means  of  paying  his  debts.  No 
court  is  required  to  worry  itself  to  find  ex- 
cuses for  a  fugitive  from  debt.  The  ques- 
tion of  insolvency,  although  of  great 
importance,  is  not  controlling.  If  a  perfectly 
solvent  man  departs  the  State  with  the 
intent  to  defraud,  his  property  may  be  at- 
tached,   lb. 

An  affidavit,  wherein  it  is  positively  sworn 
that  defendant  was  about  to  leave  the 
county  of  his  residence  with  intent  to  de- 
fraud his  creditors,  and  in  proof  of  which 
the  affiant  states  he  heard  defendant  say 
that  he  intended  "during  the  night  getting 
away  out  of  the  county"  with  his  horses 
and  "all  his  hops,"  is  sufficient  to  give 
jurisdiction,  without  the  creditor's  stating 
that  there  was  no  other  property  of  the 
debtor.  Davis  v.  Fleming,  18  Week.  Dig. 
460. 

An  affidavit  stating  facts  indicating  an 
intent  to  defraud  is  insufficient;  it  must 
state  a  belief  of  a  fraudulent  intent.  Col- 
ver  v.  Van  Valen,  6  How.  102;  Miller  v. 
Brinkerhoff,  4  Den.  118. 

And  the  facts  upon  which  that  belief  is 
founded  must  also  be  stated.  Smith  v. 
Luce,  14  Wend.  237;  Connell  v.  Lasscells, 
20  Id.  77;  Stewart  v.  Brown,  16  Barb.  367; 
Frost  v.  Willard,  9  Barb.  440 ;  Camp  v.  Tib- 
betts,  2  E.  D.  S.  20;  3  C.  R.  45;  Johnson 
v.  Moss,  20  Wend.  145;  Fulton  v.  Heaton, 
1  Barb.  552. 

Proof  that  defendant  has  removed  prop- 
erty, or  made  a  mortgage,  without  showing 
an  intent  to  defraud,  is  not  sufficient. 
Connell  v.  Lasscells;  Rosenfield  v.  Howard, 
15  Barb.  546;  Mott  v.  Lawrence,  9  Abb. 
196;  17  How.  559,  C.  P. 

Where  the  affidavit  upon  which  an  at- 
tachment was  issued  out  of  a  justice's  court 
showed  an  indebtedness  in  favor  of  plain- 
tiffs against  defendant  arising  upon  con- 
tract for  about  $21  over  and  above  all 
counterclaims  known  to  plaintiffs;  that  de- 
fendant was  a  resident  of  the  State  and 
had  departed  from  the  county  where  he 
last  resided  with  the  intent  of  defrauding 
his  creditors;  that  he  had  been  a  resident  of 

§  2907.    Form  and  contents  of  warrant  of  attachment. 

The  warrant  must  be  granted  by  the  justice  who  issues  the  summons,  at  the 
time  when  the  summons  is  issued ;  and  it  must  be  indorsed  thereupon,  or  annexed 
thereto.  It  must  be  subscribed  by  the  justice,  and  must  briefly  recite  the  ground 
of  the  attachment.  It  must  require  the  constable,  to  whom  the  summons  is  deliv- 
ered, to  attach,  on  or  before  a  day  specified  therein,  which  must  be  at  least  six 
days  before  the  return  day  of  the  summons,  and  safely  to  keep,  as  much  of  the 
defendant's  goods  and  chattels,  within  his  county,  as  will  satisfy  the  plaintiff's 
demand,  with  the  costs  and  expenses,  and  to  make  return  of  his  proceedings  thereon 
to  the  justice,  at  the  time  when  the  summons  is  returnable.  The  amount  of  the 
plaintiff's  demand  must  be  specified  in  the  warrant,  as  stated  in  the  affidavit. 


said  county,  employed  as  a  clothing  cutter 
of  a  firm  of  merchants  and  had  left  the 
county  quietly  and  clandestinely  and  had 
gone  to  Boston ;  that  he  had  Bent  to  his  for- 
mer place  of  residence  and  employed  help 
to  assist  him  in  the  removal  of  his  house- 
hold goods  in  order  to  have  them  shipped  to 
Boston;  and  that  this  help  at  the  time  of 
making  the  affidavit  was  actively  engaged  in 
packing  the  goods, — Held,  that  these  state- 
ments being  made  positively  and  not  upon 
information  and  belief  and  not  denied  by 
defendant  were  sufficient  to  sustain  the  war- 
rant of  attachment;  that  these  facts  might 
have  been  within  the  personal  knowledge  of 
the  affiant  and  that  the  proceedings  should 
be  sustained  if  possible  by  every  reasonable 
and  warrantable  intendment.  Pattison  v. 
Delaney,  20  Civ.  Proc.  427. 

When  the  affidavit  stated  that  defendant 
had  made  two  assignments  of  property  to 
the  same  persons,  and  that  they  said  that 
they  had  then  no  property  and  could  pay 
no  debts, — Held,  there  was  a  total  lack 
of  evidence  of  an  intent  to  defraud  credit- 
ors, and  that  the  attachment  was  void.  Mil- 
ler v.  Brinkerhoff,  4  Den.  118. 

The  facts  that  a  debtor  is  insolvent; 
that  he  has  turned  over  to  two  creditors 
portions  of  his  goods  amounting  to  less 
than  one  half  of  their  respective  debts;  that 
he  refuses  to  turn  over  any  goods  to  plain- 
tiffs, or  to  pay  the  amount  due  to  them; 
that  he  is  selling  off  his  stock  in  trade,  and 
not  likely  to  continue  his  business,  with  an 
expression  of  affiant's  opinion  that  they  in- 
tended to  protect  certain  creditors;  do  not 
furnish  sufficient  evidence  to  authorize  a 
justice  to  issue  an  attachment,  on  the 
ground  that  he  has  disposed,  or  is  about  to 
dispose,  of  his  property  with  intent  to  de- 
fraud his  creditors.  Horton  v.  Fancher,  14 
Hun  172. 

The  order  is  void  unless  the  affidavit  al- 
leges the  indebtedness  to  be  over  and  above 
all  discounts.  Kelly  v.  Archer,  48  Barb. 
68. 

Affidavits  for  attachment  in  justices' 
courts.     Clearwater  v.  Brill,  61  N.  Y.  625. 

An  affidavit  in  attachment  alleging  that 
plaintiffs  are  entitled  to  recover  a  certain 
sum  over  "all  counterclaims  known  to  de- 
ponent" is  not  insufficient  because  not  stat- 
ing that  it  was  "known  to  plaintiffs." 
Riley  v.  Skidmore,  6  N.  Y.  Supp.  107;  24 
j  State  Rep.  724. 
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2  R.  S.  230,  §  30. 

It  must  not  be  for  a  sum  exceeding  the  justice's  jurisdiction.  Mattison  v.  Bancus, 
Hill  &  D.  Supp.  321. 

§  2908.    Undertaking  on  attachment. 

Before  granting  the  warrant,  the  justice  must  require  a  written  undertaking 
to  the  defendant,  on  the  part  of  the  plaintiff,  with  one  or  more  sureties,  approved 
by  the  justice  to  the  effect  that,  if  the  defendant  recovers  judgment,  or  the  warrant 
>f  attachment  is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, not  exceeding  the  sum  specified  in  the  undertaking,  which  must  be  at  least 
two  hundred  dollars;  and  that  if  the  plaintiff  recovers  judgment,  he  will  pay  to 
the  defendant  all  money  received  by  him  from  property  taken  by  virtue  of  the 
warrant  of  attachment,  or  upon  any  bond  given  therefor,  over  and  above  the 
amount  of  the  judgment,  and  interest  thereupon. 

2  R.  S.  230.  §  20. 


An  omission  to  name  the  surety,  in  the 
body  of  the  undertaking,  subscribed  by  him 
and  approved  by  the  justice,  does  not  vitiate 
it.     Williams  v.  Barnaman,  19  Abb.  69. 

The  bond  must  truly  describe  the  action. 
Comfort  v.  Gillespie,   13  Wend.  404. 

The  condition  of  the  bond  extends  to  the 
final  result  of  the  proceedings.  Ball  v.  Gar- 
diner, 21  Wend.  270.  See  Fenno  v.  Dick- 
inson, 4  Den.  84;  Bennett  v.  Brown,  31 
Barb.  158,  aftVd  20  N.  Y.  99;  Dunning  v. 
Humphrey,  24  Wend.  31. 

And  all  damages  caused  by  the  attach- 
ment. Groat  v.  Gillespie,  25  Wend.  383; 
Winsor  v.  Orcutt,  11  Paige,  578;  Bennett 
v.  Brown. 

Obligors  on  a  bond  in  an  action  where 
plaintiff  has  failed  to  recover  judgment,  are 
prima  facie  liable  for  the  value  of  the  prop- 
erty attached.  Earl  v.  Spooner,  3  Den. 
246. 

As  to  approving  bond.  Bascom  v.  Smith, 
31  N.   Y.  595. 

Expenses    and    counsel    fees    incurred    in 


preparing  and  trying  the  attachment  suit 
are  recoverable  under  the  bond.  Northrup 
v.  Garrett,  17  Hun  497. 

Defendant  having  a  lien  upon  ten  cords 
of  wood  drawn  to  a  certain  railroad  station 
procured  an  attachment  against  said  wood 
in  a  justice's  court.  This  attachment  was 
delivered  to  the  station  agent  and  he  after- 
wards wrongly  informed  plaintiff  herein  as 
to  the  amount  of  wood  covered  by  said  at- 
tachment. Before  plaintiff  had  heard  of 
this  attachment  it  had  been  vacated  and 
the  wood  was  not  moved  under  said  attach- 
ment.— Held,  that  plaintiff  was  only  entitled 
to  nominal  damages  for  the  constructive 
trespass  of  defendant  upon  this  wood.  The 
damages  could  not  be  assessed  for  detention 
of  this  wood  after  attachment  was  vacated. 
Snell  v.  Thorp,  16  State  Rep.  84. 

A  justice  of  the  peace  has  authority  to 
allow  an  amended  undertaking  in  attach- 
ment to  be  filed  nunc  pro  tunc.  Riley  v. 
Skidmore,  6  N.  Y.  Supp.  107;  24  State  Kep. 
724. 


§  2909.     [Am'd,  1903.]     How  warrant  of  attachment  executed. 

The  constable,  to  whom  the  warrant  of  attachment  is  delivered,  must  execute 
it  at  least  six  days  before  the  return  day  of  the  summons,  by  levying  upon  and 
taking  into  his  custody  so  much  of  the  goods  and  chattels  of  the  defendant,  not 
exempt  from  levy  and  sale  by  virtue  of  an  execution,  including  money  and  bank- 
notes, which  he  finds  within  his  county,  as  will  satisfy  the  plaintiff's  demand,  with 
the  costs  and  expenses.  He  must  safely  keep  the  property  attached,  to  be  disposed 
of  as  prescribed  in  this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article.  Provided,  however, 
if  property  attached  is  perishable,  the  justice  who  issued  the  warrant  may,  by  an 
order  made  and  entered  upon  his  docket,  and  with  or  without  notice,  as  the 
urgency  of  the  case  in  his  opinion  requires,  direct  the  constable  to  sell  such 
property  at  public  auction,  and  thereupon  the  constable  must  sell  it  accordingly. 
A  certified  copy  of  the  order  directing  the  sale  shall  be  delivered  to  such  constable. 
Such  order  must  prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  given  in  such  manner  and  for  such  time  as  directed  by  the  order.  The  con- 
stable shall  retain  in  his  hands  the  proceeds  of  such  sale  until  the  final  deter- 
mination of  the  action. 

2  R.  S.  231,  §  31,  as  modified  by  L.  1831,  c.  300,  §  36.     Am'd  L.  1903,  c.  322. 
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An  attachment  actually  levied  has  pri- 
ority over  an  execution  in  the  sheriff's 
hands,  under  which  no  levy  has  been  made. 
Ray  v.  Harcourt,  10  Wend.  495;  Dubois  v. 
Harcourt,  20  Id.  41. 

To  preserve  priority  plaintiff  must  pro- 
ceed with  due  diligence.  Van  Loan  v.  Kline, 
10  Johns.  129;  Sterling  v.  Welcome,  20 
Wend.  238.  And  not  suffer  the  removal  of 
the  property  out  of  the  county.     lb. 

Where  property  was  seised  and  removed 
by  virtue  of  an  attachment,  and  plaintiff 
having  been  non-suited,  immediately  sued 
oat  another  attachment,  upon  which  the 
>fficer  who  served  the  first  seized  the  same 
property,  in  his  own  possession,  on  the  sec- 
ond attachment,  and  afterwards  sold  it  on 


the  execution  in  that  suit, — Held,  that  de- 
fendants wrere  entitled  to  show  the  appro- 
priation of  the  property  on  the  process  in 
the  second  attachment  suit  in  reduction  of 
damages.  Earl  v.  Spooner,  3  Den.  246. 
And  see  Bennett  v.  Brown,  31  Barb.  158, 
affi'd  20  N.  Y.  99. 

Where  several  attachments  are  void,  all 
who  procured  them  to  be  issued,  and  di- 
rected the  constable  to  levy  on  the  property 
of  defendants,  are  liable  to  third  persons 
whose  property  is  seized.  Vose  v.  Woods, 
26  Hun  486. 

There  is  no  abuse  of  process  where  the 
property  attached  is  not  sufficient  to  satisfy 
the  execution.  Riley  v.  Skidmore,  6  N.  Y. 
Supp.  107;  24  State  Rep.  724. 


§  2910.    Service  of  summons  and  warrant  on  defendant. 

The  constable  must,  immediately  after  making  the  inventory,  and  at  least  six 
days  before  the  return  day  of  the  summons,  serve  the  summons,  together  with  the 
warrant  of  attachment  and  inventory,  upon  the  defendant,  by  delivering  to  him 
personally  a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be  found  within 
the  county;  or,  if  he  cannot  he  so  found,  by  leaving  a  copy  of  each,  certified  by 
the  constable,  at  the  last  place  of  residence  of  the  defendant  in  the  county,  with 
a  person  of  suitable  age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  another  copy  in  the 
nearest  post  office,  inclosed  in  a  sealed  post-paid  wrapper,  directed  to  the  defend- 
ant at  his  residence;  or,  if  the  defendant  has  no  place  of  residence  in  the  county, 
by  delivering  it  to  the  person  in  whose  possession  the  property  attached  is  found. 
m  2  R.  S.  231,  §  31,  as  modified  by  L.  1831,  c.  300,  §  36. 


A  failure  to  serve  copies  of  an  inventory, 
as  well  as  the  summons  and  warrant  of 
attachment,  as  prescribed  by  §  2910,  is  fa- 
tal to  the  validity  of  a  judgment  in  an 
action  in  a  justice's  court,  where  the  de- 
fendant has  not  appeared,  and  the  summons 
has  not  been  personally  served  upon  him. 
Uinla  v.  Bennett,  30  App.  Div.  324;  51  N. 
Y.  Supp.  932. 

An  attachment  in  a  justice's  court  does 
not  extend  to  a  chose  in  action,  as,  for  ex- 
ample, a  debt  owed  by  a  sheriff  to  the  de- 
fendant, growing  out  of  a  collection  by  the 
sheriff,  under  an  execution  in  another  suit, 
of  the  amount  of  a  judgment  therein  in  the 
defendant's  favor,     lb. 

The  fact  that  an  affidavit  of  justification, 
accompanying  but  not  part  of  an  under- 
taking in  attachment  in  a  justice  court 
subscribed  by  the  surety,  purported  in  the 
body  thereof  to  have  been  made  by  plaintiff, 
does  not  constitute  a  jurisdictional  defect, 
and  the  justice  has  a  right  to  permit  an 
amendment  thereto  showing  that  it  was  the 
surety  who  in  fact  justified.  Bell  v.  Mor- 
an,  25  App.  Div.  461;  50  N.  Y.  Supp.  982. 

The   statement   on    the    face    of    an    at- 


tachment writ  that  defendant  was  a  non- 
resident of  the  State,  together  with  the 
indorsement  of  service  by  the  officer  there- 
on, lenders  the  return  sufficient  to  support 
a  judgment  thereon,  although  the  reason 
for  delivering  it  to  some  other  person  than 
defendant,  in  whose  possession  the  property 
attached  was  found,  was  not  stated  in  the 
return,  as  provided  by  §§  2910,  2915.     lb. 

The  constable's  return  of  service  of  the 
summons  and  the  writ  on  a  defendant  who 
could  not  be  found  in  the  county  is  suffi- 
cient where  it  fails  to  state,  as  required  by 
§  2910,  that  he  left  copies  at  defendant's 
last  place  of  residence  in  the  county,  and 
that  the  copy  was  certified.  Proctor  v. 
Whitcher,  15  App.  Div.  227;  44  N.  Y.  Supp. 
190. 

The  return  should  show  a  specific  com- 
pliance with  the  statute.  Egbert  v.  Wat- 
son, 21  How.  429,  C.  P.;  and  see  Rosenfield 
v.  Howard,  15  Barb.  546. 

A  return  of  copy  served  at  defendant's 
last  place  of  residence,  should  state  its 
name  specifically,  or  at  least  that  it  was  in 
the    county.     Egbert    v.    Watson. 


§  2911.    Undertaking  by  defendant  on  redelivery. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf,  may,  at  any  time  before 
judgment  is  rendered  in  the  action,  execute  and  deliver  to  the  constable  an  under- 
taking, to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  the  value  of  the 
property  attached,  as  stated  in  the  inventory;  with  one  or  more  sureties,  approved 
by  the  constable,  or  by  the  justice  who  issued  the  warrant;  and  to  the  effect  that,  if 
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judgment  is  rendered  against  the  defendant,  and  an  execution  is  issued  thereupon, 
within  six  months  after  the  giving  of  the  undertaking,  the  property  attached  shall 
be  produced  to  satisfy  the  execution.  Thereupon  the  constable  must  re-deliver  the 
property  to  the  defendant 

2  R.  S.  231,  §§  32  and  34,  in  part. 

§  2912.    Claim  by  third  person.    Bond  on  delivery  to  him. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  attached,  which  is 
not  reclaimed  by  the  defendant,  as  prescribed  in  the  last  section,  he  may,  at  any 
time  after  the  seizure,  and  before  execution  is  issued  upon  a  judgment  rendered  in 
the  action,  execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with  one  or 
more  sureties,  approved  by  the  constable  or  by  the  justice;  in  a  penalty  at  least 
twice  the  value  of  the  property  claimed;  and  conditioned  that,  in  an  action  upon 
the  bond,  to  be  commenced  within  three  months  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed,  at  the  time  of 
the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay  to  the  plaintiff  the  value 
thereof,  with  interest.  The  constable  must  thereupon  deliver  the  property  claimed 
to  the  claimant. 

2  R.  S.  231,  §§  33  and  34,  in  part. 


In  an  action  on  a  bond,  the  burden  is 
on  the  defendant  to  establish  ownership. 
Goldstein  v.  Goldman,  74  App.  Div.  356;  77 
N.  Y.  Supp.  699. 

Recovery  can  be  had  on  the  bond  only 
to  the  extent  of  the  value  of  the  property, 
regardless  of  the  amount  of  the  judgment 
recovered    in    the   main    action.     Bruck    v. 


Feiner,  26  Misc.  724;  56  N.  Y.  Supp.  1025, 
App.   T. 

This  is  for  the  benefit  of  the  real  owner 
as  well  as  that  of  plaintiff,  and  a  bond  for 
less  than  double  the  value  of  the  property, 
though  it  be  more  than  double  the  amount 
of  the  debt  for  which  the  attachment  was 
issued,  is  insufficient.  Kamena  v.  Wanner, 
6   Abb.    193;    6  Duer  698. 


§  2913.    Action  upon  bond  given  on  delivery  to  third  person. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given  as  prescribed  in 
the  last  section,  must  award  to  him  the  value  of  the  property  seized  and  delivered 
to  the  claimant,  with  interest  thereupon  from  the  time  of  the  delivery.  If  the 
amount  so  recovered  exceeds  the  amount,  which  the  plaintiff  recovers,  in  the  action 
in  which  the  warrant  of  attachment  was  issued,  he  is  liable  to  the  defendant  in 
that  action  for  the  excess. 

2  R.  S.  231,  232,  §  36,  in  part,  and  §  37. 

§  2914.  When  defendant  may  prosecute  bond  given  on  delivery  to  third 
person. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  defendant  may  main- 
tain an  action,  upon  the  bond  specified  in  the  last  two  sections,  in  his  own  name, 
in  the  same  manner  and  with  the  like  effect,  as  the  plaintiff  might  have  done,  if 
the  warrant  had  remained  in  full  force. 

In  place  of  2  R.  S.  232,  §  38. 

As  to  meaning  of  "annulled,"  see  §  3343,  subd.  12. 


erty,  could  not  maintain  an  action  on  the 
bond.  Homan  v.  Brinckerhoff,  1  Den.  184. 
Form  and  requisites  of  complaint  against 
constable  for  refusing  to  receive  bond  and 
deliver  goods.  Kamena  v.  Wanner,  6  Abb. 
193;  6  Duer  698. 


Where  a  constable  upon  an  attachment 
which  was  void  because  no  sufficient  bond 
had  been  given,  seized  property  which  was 
claimed  by  a  stranger,  who  procured  the 
same  to  be  given  up  on  executing  the  bond 
required  in  such  case, — Held,  that  plain- 
tiff, being  a  trespasser  in  taking  the  prop- 

§  2915.    Return  of  warrant  of  attachment.    Contents  thereof. 

The  constable  executing  the  warrant  of  attachment  must,  at  the  time  when, 
and  place  where  it  is  returnable,  make  a  return  thereto,  under  his  hand,  stating1  all 
his  proceedings  thereupon.     He  must  deliver  to  the  justice,  with  the  return,  each 
bond  or  undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing  provisions 
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of  this  article,  and  a  certified  copy  of  the  inventory  of  the  property  attached.  The 
return  must  state  the  manner  in  which  the  warrant  and  inventory  were  served,  and, 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof  to  the  defendant 
personally,  the  reason  therefor,  and  the  name  of  the  person  to  whom  the  copy 
was  delivered,  unless  his  name  is  unknown  to  the  constable;  in  which  case,  the 
return  must  describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 
2  R.  8.  231,  §  35;  L.  1831,  c.  300,  §  36,  in  part. 


A  return  of  a  levy,  without  stating  that 
a  copy  of  the  attachment  was  served,  is  not 
sufficient.  Willard  v.  Sperry,  16  Johns. 
121. 

A  return  of  levy  on  property  without 
saying  "of  the  defendant,'1  or  a  return  of  a 
delivery  of  a  copy,  without  saying  a  certi- 
fied copy, — Held,  sufficient.  Johnson  v.  Moss, 
20  Wend.  145;  Van  Kirk  v.  Wilds,  11  Barb. 
520. 

In     an     action     against    joint     debtors, 


where  the  return  under  the  former  prac- 
tice was  silent  as  to  service  on  one  of  the 
parties, — Held,  that  the  justice  could  not 
proceed.     McDoel  v.   Cook,  2  N.  Y.   110. 

See,  also,  as  to  return.  Barnaman  v. 
Williams,  18  Abb.  158;  28  How.  59. 

Returns  held  sufficient  under  former  prac- 
tice. See  Bascom  v.  Smith,  31  N.  Y.  595; 
Williams  v.  Barnaman,  19  Abb.  69;  Barna- 
nam  v.   Williams. 


§  2916.    Motion  to  vacate  or  modify  attachment. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the  return  of  the 
summons,  apply  to  the  justice,  who  issued  the  warrant  of  attachment,  to  vacate  or 
modify  it,  or  to  increase  the  plaintiff's  security:  Such  an  application  may  be 
founded  upon  the  papers  upon  which  the  warrant  was  granted ;  or  upon  proof,  by 
affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it  is  founded  upon  proof 
on  the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  by  affidavit,  upon 
the  part  of  the  plaintiff,  tending  to  sustain  any  ground  for  the  attachment,  recited 
in  the  warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the  summons, 
or  at  any  other  time  to  which  the  action  is  adjourned,  vacate  the  warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers,  upon  which  it  was 
granted,  insufficient  to  authorize  it. 


Where  a  defendant  not  personally  served 
with  summons  appeared  generally  in  the 
action  on  the  return  day,  and  subsequently 


warrant  of  attachment  granted  in  the  cause, 
the  right  to  have  the  attachment  vacated 
because   granted   on   insufficient  proof   was 


asked   leave   to  withdraw   his   general   ap-  j  not  waived.     Franke  v.  Havens,    102   App. 
pearance,  to  make  a  motion  to  vacate  the  I  Div.  67 ;  92  N.  Y.  Supp.  377. 

§  2917.    Effect  of  vacating  attachment. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jurisdiction  of  the  jus- 
tice to  hear  and  determine  the  action,  where  the  defendant  has  appeared  generally 
in  the  action;  or  where  the  summons  was  personally  served  upon  him;  or  where 
judgment  may  be  taken  against  him,  as  being  indebted  jointly  with  another  de- 
fendant, who  has  been  thus  summoned  or  has  thus  appeared.  In  every  other 
case,  the  justice,  who  vacates  a  warrant  of  attachment  against  the  property  of  a 
defendant,  must  dismiss  the  action  as  to  him. 

Attachment  is  now  only  a  provisional 
remedy,  and  error  of  the  justice  with  refer- 
ence to  it  does  not  cause  a  reversal  of  the 
judgment  if  the  action  is  properly  decided 
on  the  merits.  Rosenthal  v.  Grouse,  1  How. 
N.  8.  447;   7  Civ.  Proc  135,  C.  P. 


Where  defendant  has  been  personally 
served  and  appears  generally,  an  error  of 
the  justice  in  refusing  to  Vacate  an  at- 
tachment granted  in  the  action  will  not 
vitiate  a  judgment  rendered  on  the  mer- 
its.    Bump  v.  Daheny,  36  State  Rep.  114. 


§  2918.    Proceedings  where  summons  not  personally  served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has  not  been  person- 
ally served  upon  him,  and  property  of  the  defendant  has  been  duly  attached  by  vir- 
tue of  a  warrant,  which  has  not  been  vacated,  the  justice  must  proceed  to  hear  and 
determine  the  action ;  but,  in  an  action  subsequently  brought,  the  judgment  is  only 
presumptive  evidence  of  indebtedness,  and  the  defendant  is  not  barred  from  any 
counterclaim  against  the  plaintiff.     The  execution,  issued  upon  a  judgment  so  ren- 
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dered,  must  require  the  constable  to  satisfy  it  out  of  the  property  so  attached, 
without  containing  a  direction  to  satisfy  it  out  of  any  other  property. 
L.  1831,  c.  300,  §  39. 


Where,  in  attachment,  defendant  waa  not 
personally  served  with  summons  or  war- 
rant of  attachment  or  other  paper,  and 
judgment  was  taken  on  his  default,  and  the 
return  of  the  constable  states  that  he 
served  the  within  summons  "on  the  within 
named  defendant,"  naming  one  who  waa  not 
a  defendant,  by  delivering  a  true  copy 
thereof,  said  property  was  not  duly  at- 
tached. Morse  v.  McQuade,  54  Misc.  166; 
105  N.  Y.  Supp.  862. 

Where  an   attachment   has   been   improp- 


erly issued  by  a  justice  of  the  peace,  the 
justice  upon  the  return  of  the  summons 
should  treat  the  case  as  if  no  attachment 
bad  ever  been  issued,  and  in  such  a  case 
where  the  summons  baa  not  been  personal- 
ly served,  an  entry  of  judgment  by  default 
against  the  defendant  in  unauthorized. 
The  entry  of  such  a  judgment  by  default  is 
not  a  merely  technical  error,  and  §  3063 
does  not  apply  to  such  a  cane.  Kingsford 
v.  Butler,  71  Hun  598;  55  State  Rep.  13; 
23  Civ.  Proc.  228;  24  N.  Y.  Supp.   1094. 


ARTICLE  FIFTH. 


2927.  When  and  to  whom  constable  must 

deliver  chattel. 

2928.  Penalty  for  wrong  delivery  by  con- 

2929.  Claim  of  title  by  third  person. 

2930.  Defendant    may    demand    judgment 

for  return. 

2931.  Proceedings   in   the   action;    action 

upon   undertaking. 

2932.  Proceedings     when     summons     not 

personally  served. 

2933.  When  action  not  affected  by  failure 

to  replevy. 


§  2919.  When  action  for  a  chattel  may  be 

brought 

2920.  Plaintiff     may     procure     replevin; 

affidavit   and    undertaking. 

2921.  Requisition. 

2922.  Id.;  how  executed.     Service  of  aum- 

2923.  Return   of  constable. 

2924.  Defendant  may  except  to  sureties; 

proceedings  thereon. 

2925.  Defendant     may     reclaim     chattel; 

proceedings  tnereon. 

2926.  Justification   of   sureties. 

§  2919.    When  action  for  chattel  sut;  be  brought, 

An  action  to  recover  a  chattel,  with  or  without  damages  for  the  wrongful 
taking,  withholding,  or  detention  thereof,  can  be  brought  before  a  justice  of  the 
peace  of  the  county  in  which  the  chattel  is  found,  in  a  case,  and  subject  to  the 
qualifications,  specified  in  sections  1689,  1690,  1691,  and  1692,  and  subdivision 
seventh  of  section  2862  of  this  act. 

In  place  of  Co.  Proc  §  53,  subd.  10,  in  part,  as  modified  L.  I860,  &  131,  §  4. 

Making  §  1689  applicable  is  an  error  arising  from  a  change  in  the  numbers  of  the 
sections  before  the  act  was  finally  passed. 

Where  possession  and  withholding  of '  been  defrauded  by  defendant,  averments  of 
personal  property,  obtained  upon  an  execu-  warranty  of  soundness  are  only  in  aid  of 
tion  sale,  constitute  the  unlawful  taking  the  allegations  setting  up  the  fraud.  Delin 
and  conversion,  and  the  summons  is  issued  v.  Stohl,  2  Civ.  Proc  222,  Buffalo,  Supr. 
to  a  person  deputed  to  serve,  not  a  cod-  Replevin  will  lie  in  justice's  court  with- 
st&ble,  before  the  sale,  but  not  served  upon  out  proceedings  to  replevy  the  chattel  he- 
defendant  until  after  the  sale, — Held,  that  fore  judgment.  A  prima  facie  title  and 
the  action  was  commenced  before  the  cause  right  to  pot-session  entitle  plaintiff  to  re- 
of  action  accrued,  and  that  it  could  not  be  cover  where  the  defendant's  possession  is 
sustained.     Hodge  v.  Adee,  2  Laos.  314.  unexplained.     Bame    v.    Seykora.    77    Hun 

In  an  action  to   recover  possession  of  a  529;   60  State  Rep.  271- 
chattel    of   which   plaintiff  claimed   he   had 

g  2920.    When  and  how  replevin  mar  be  had. 

The  plaintiff  may,  at  the  time  when  the  summons  is  issued,  but  not  afterwards, 
require  the  chattel  to  be  replevied,  as  prescribed  in  this  article.  For  that  purpose, 
he  must  deliver  to  the  justice  an  affidavit  and  an  undertaking  similar,  in  all 
respects,  to  the  affidavit  and  undertaking  required  to  be  delivered  to  a  sheriff,  as 
prescribed  in  sections  1695,  1697,  1699,  and  1712  of  this  act;  except  that  the  sure- 
ties in  the  undertaking  must  be  approved  by  the  justice. 

L.  I860,  c.  131,  §§  2,  3,  and  4,  In  part. 
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In  an  action  for  the  recovery  of  a  chat- 
tel, where  the  chattel  is  not  sought  to  be 
replevied  before  judgment,  an  affidavit  as  to 
value  is  not  required.  Young  v.  Carey,  29 
Misc.  278;  61  N.  Y.  Supp.  508,  Co.  Ct. 

The  affidavit  must  state  the  value  of 
the  property,  and  the  undertaking  given 
by  plaintiff  must  be  executed  by  two  sure- 
ties. Irr  v.  Schroeder,  6  Civ.  Proc.  253, 
Hammond,  Co.  J. 

In  an  action  to  recover  a  chattel,  the 
affidavit  required  to  confer  jurisdiction  on 
a  justice's  court  or  replevy  the  chattel, 
must  state  its  value,  and  plaintiff  is  not 
at  liberty  to  swear  that  the  value  is  less 
than  it  really  is,  or  less  than  he  really  be- 
lieves it  to  be.  Jaynes  v.  Jaynes,  8  Civ. 
Proc  99,  Signor,  Co.  J. 

The  affidavit  as  to  value  in  justice's 
court  may  be  on  defendant's  best  judgment 
and  belief.  Dennis  v.  Crittenden,  42  N.  Y. 
542. 

An  action  of  replevin  may  now  be  main- 
tained though  no  process  is  issued  for  the 
replevying  of  the  chattel  sued  for,  when 
the  action  is  commenced,  or  at  any  time 
before  the  execution  is  issued  upon  the 
judgment  obtained.  Delin  v.  Stohl,  2  Civ. 
Proc  222,  Buffalo  Supr.     See  §  2933. 

It  is  not  necessary  that  the  affidavit 
should  state  in  terms  that  the  value  of 
property  claimed  does  not  exceed  $200;  and 
it  seems  that,  although  the  value,  as  ap- 


pears bv  undisputed  evidence,  exceeds  the 
limit,  the  justice  does  not  lose  jurisdiction 
— that  depending  upon  the  statement  in  the 
affidavit  with  reference  to  value.  Dennis  v. 
Crittenden. 

The  undertaking  extends  to  all  proceed- 
ings and  adjudications,  in  the  same  action, 
through  every  court  to  which  it  may  be 
carried  by  appeal,  in  case  the  party  giv- 
ing the  undertaking  is  finally  defeated; 
and  an  action  will  lie  thereon,  after  final 
judgment  in  the  supreme  court  affirming  a 
judgment  againBt  plaintiff,  recovered  in  the 
justice's  court.  Letson  v.  Dodge,  61  Barb. 
125. 

In  replevin  in  a  justice's  court,  plain- 
tiff therein  gave  the  usual  undertaking.  On 
the  day  fixed  for  the  trial  plaintiff  with- 
drew the  action,  defendant  protesting,  and 
a  judgment  of  discontinuance  was  entered. 
In  an  action  on  the  undertaking, — Held, 
that  such  withdrawal  was  a  breach  of  the 
undertaking,  and  that  plaintiff  in  this  action 
was  entitled  to  recover.  Tyler  v.  Millen, 
8   Week.   Dig.   290. 

The  bare  statement  of  the  justice  on  the 
back  of  the  undertaking  that  he  received 
an  affidavit  and  notice  with  it  is  not  an  al- 
legation that  a  sufficient  notice  or  affidavit 
was  received,  nor  does  it  amount  to  an  al- 
lowance of  the  undertaking.  Barton  v. 
Donnelly,  6  Misc.  473,  Ward,  J. 


§  2921.    Requisition  for  replevin;  its  form  and  contents. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must  indorse  upon 
or  attach  to  the  affidavit  a  written  requisition,  subscribed  by  him,  requiring  the 
constable  to  whom  the  summons  is  delivered,  to  replevy  the  property  described  in 
the  affidavit,  on  or  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit  and  requisition 
must  be  delivered  to  the  constable,  with  the  summons. 

L.  I860,  c.  131,  §  4,  in  part. 

§  2922.    How  replevin  executed.    Time  and  manner  of  service  of  summons. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  required  to  execute 
a  requisition,  in  an  action  brought  to  recover  a  chattel,  as  prescribed  in  sections 
1700,  1701,  and  1702  of  this  act ;  except  that  he  must  serve  the  summons,  affidavit, 
and  requisition,  within  the  time  and  in  the  manner  prescribed,  by  section  2910  of 
this  act,  for  the  service  of  a  summons,  warrant  of  attachment,  and  inventory. 

L.  1860,  c.  131,  §  5,  in  part. 

§  2923.    Return  of  constable.    Contents  thereof. 

The  constable  must,  on  or  before  the  return  day  of  the  summons,  make  a  re- 
turn to  the  requisition,  under  his  hand,  stating  all  his  proceedings  thereupon;  and 
file  it,  with  the  affidavit  and  requisition,  with  the  justice.  The  return  must  state 
the  manner  in  which  the  summons,  affidavit  and  requisition  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies  to  the  defendant 
personally,  the  reason  therefor,  and  the  name  of  the  person  to  whom  the  copies 
were  delivered,  unless  his  name  is  unknown  to  the  constable ;  in  which  case,  the  re- 
turn must  describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1860,  c.  131,  §  5,  in  part. 
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§  2924.    Defendant's  exception  to  sureties. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least  two  days  before 
the  return  day  of  the  summons,  the  defendant,  unless  he  requires  a  return  of  the 
chattel,  may  serve  upon  the  plaintiff,  or  upon  the  constable,  a  written  notice  that 
he  excepts  to  the  plaintiffs  sureties;  otherwise  he  is  deemed  to  have  waived  all  ob- 
jections to  them.  If  such  a  notice  is  served,  the  sureties  must  justify  upon  the  re- 
turn of  the  summons;  or  the  plaintiff  must  then  give  a  new  undertaking  to  the 
same  effect  as  the  original  undertaking,  with  other  sureties,  who  must  then  appear 
and  justify  before  the  justice. 

L.  1860,  c.  131,  §  6. 


Where  defendant  in  replevin  did  not  ex- 
cept to  the  sureties  on  a  replevin  bond  two 
days  before  the  return  day  of  the  summons, 
as  required  by  §  2924,  and  did  not  before 
the  return  day,  serve  on  the  justice  an  un- 
dertaking and  notice  that  he  required  the 
return  of  the  chattels  seized,  it  was  the 
duty  of  the  constable  to  immediately  de- 
liver the  chattels  to  the  plaintiff  in  replevin, 
as  provided  by  section  2927.  Rush  brook  v. 
Mead,  72  Misc.  230;  131  N.  Y.  Supp.  47. 

Though  §§  2924,  2926,  require  sureties 
on  a  replevin  bond,  if  excepted  to,  to  justi- 
fy, their  failure  to  do  so  is  not  ground  for 
reversal,  where  they  attend,  and.  are  ready 


to  justify,  but  defendant's  counsel  does  not 
request  it.  and  the  trial  proceeds  on  the 
merits  without  objection  to  the  failure  to 
justify.  Webb  v.  Hecox,  27  Misc.  169;  58 
N.  Y.  Supp.  382,  Co.  Ct. 

Where  defendant  excepts  to  the  sufficien- 
cy of  plaintiff's  sureties,  plaintiff  must 
either  procure  a  satisfactory  justification 
of  such  sureties  or  furnish  another  under- 
taking, the  sureties  in  which  must  appear 
and  justify.  If  neither  is  done,  the  con- 
stable who  seized  the  chattel  must  return 
it  to  defendant.  Goff  v.  Bliss,  12  Civ.  Proc. 
99,  Kennedy,  Co.  J. 


§  2925.    Defendant  may  reclaim  chattel.    Proceedings  thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defendant  may,  if  he 
does  not  except  to  the  plaintiff's  sureties,  serve  upon  the  justice  a  notice  that  he 
requires  the  return  of  the  chattel  replevied.  With  the  notice  he  must  deliver  to 
the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  respects,  to  those 
required  to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel,  as  pre- 
scribed in  sections  1704  and  1712  of  this  act,  omitting  the  provision  in  the  under- 
taking, "or  if  the  action  abates  in  consequence  of  the  defendant's  death."  The 
sureties  in  the  undertaking  must  justify  before  the  justice  upon  the  return  of 
the  summons.  If  the  plaintiff  has  stated  separately  in  his  affidavit  the  value  of 
one  or  more  chattels  or  classes  of  chattels,  as  prescribed  in  section  1697  of  this 
act,  the  defendant  may  require  a  delivery  of  part  of  the  property  replevied,  as 
prescribed  in  that  section. 

L.  1860,  c.  131,  §  7,  in  part. 


The  undertaking  need  not  have  subjoined 
to  it,  at  the  time  it  is  filed  with  the  jus- 
tice, the  affidavit  of  justification  of  sure- 
ties prescribed  by  8  812.  Semble,  that  even 
if  such  affidavit  should  be  attached  when 
the  undertaking  is  filed,  the  omission  to  do 


so  may  be  disregarded  under  §  729  or  sup- 
plied on  the  return  day  by  permission  of 
the  justice  granted  under  8  730.  Clark  v. 
Hooper,  69  Hun  446;  23  N.  Y.  Supp.  447; 
52  State  Rep.  631. 


§  2926.    Justification  of  sureties. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  examination  and 
qualifications  of  the  sureties,  and  the  allowance  of  the  undertaking,  upon  a  justifi- 
cation pursuant  to  either  of  the  last  two  sections,  must  be  the  same  as  upon  a 
justification  of  bail,  as  prescribed  in  sections  579.  580,  and  581  of  this  act,  sub- 
stituting the  justice  for  the  judge;  but  after  such  allowance,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  thereupon  exonerated  from  lia- 
bility. 

L.  1860,  c.  131,  §  8. 

§  2927.    When  and  to  whom  chattel  delivered. 

If  the  defendant  neither  excepts  to  the  plaintiffs  sureties,  nor  requires  the  re- 
turn of  the  chattel,  within  the  time  prescribed  for  that  purpose;  or  if  he  fails  to 
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procure  the  allowance  of  his  undertaking;  or  if  the  plaintiff,  after  the  defendant 
has  excepted  to  his  sureties,  duly  procures  the  allowance  of  his  undertaking,  the 
constable  must,  except  in  the  case  specified  in  the  next  section  but  one,  immedi- 
ately deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the  defendant 
has  excepted  to  his  sureties,  fails  to  procure  the  allowance  of  his  undertaking; 
or  if  the  defendant,  after  he  has  required  the  return  of  the  chattel,  procures  the 
allowance  of  his  undertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant 
In  place  of  L.  1860,  c.  131,  §  7,  in  part. 

§  2928.    Penalty  for  wrong  delivery. 

A  constable  who  delivers  to  either  party,  without  the  consent  of  the  other,  a 
chattel  replevied  by  him,  except  as  prescribed  in  the  last  section,  or,  by  virtue 
of  an  execution  issued  upon  a  judgment  in  the  action,  forfeits  to  the  party  ag- 
grieved the  sum  of  one  hundred  dollars;  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby. 


Where  defendant,  in  replevin,  did  not 
make  any  demand  or  give  notice  that  he 
required  the  return  of  the  chattels  before 
the  return  day,  and  on  that  day  a  nonsuit 
was  granted  because  of  plaintiff's  failure 
to  appear,  such  nonsuit  terminated  the 
action;  and  hence  a  delivery  of  the  prop- 
erty to  plaintiff  in  replevin  on  the  return 
day,  but  before  the  return  hour,  consti- 
tuted a  delivery  to  the  wrong  person,  ren- 
dering the  constable  liable  for  $100  penalty 
and  damages,  imposed  by  §  2928.  Rush- 
brook  v.  Mead,  72  Misc.  230;  131  N.  Y. 
Supp.  47. 


An  action  cannot  be  maintained  against 
a  constable  for  retaining  property  taken 
under  a  replevin  writ  after  the  action  is 
dismissed,  where  an  appeal  is  taken,  under 
§  2928.  Rich  v.  Conley,  64  N.  Y.  Supp. 
333,  Sp.  T. 

In  an  action  for  a  penalty  under  §  2928, 
it  is  not  enough  to  allege  merely  that  de- 
fendant's act  in  delivering  certain  property 
was  "wrongful  and  unlawful."  Facts 
should  be  stated  showing  it  to  be  so. 
Schroeder  v.  Becker,  22  Week.  Dig.  261. 


§  2929.    Claim  of  title  by  third  person. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not  a  party,  claims 
property  which  has  been  replevied,  and  the  rights  of  such  a  person,  and  of  the 
sheriff,  as  prescribed  in  sections  1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a 
like  case  in  an  action,  brought  as  prescribed  in  this  article,  substituting  the 
constable  for  the  sheriff;  except  that  service  of  a  notice  and  of  a  copy  of  the 
claimant's  affidavit,  upon  the  plaintiff's  attorney,  as  prescribed  in  section  1709, 
must  be  made,  either  upon  the  plaintiff  personally,  or  upon  the  attorney  who 
appears  for  him  before  the  justice ;  and  that  the  sum  specified  in  the  undertaking, 
given  by  the  plaintiff  to  the  constable,  need  not  exceed  in  any  case,  three  hundred 
dollars. 

In  place  of  that  portion  of  L.  I860,  c.  131,  §  9,  which  applies  Co.  Proc.  §  216,  to  ac- 
tions for  chattels  in  justices'  courts. 

§  1723  is  not  applicable  to  courts  of  jus-  the  city  of  New  York.  Carswell  v.  Alden, 
tices  of  the  peace  or  to  district  courts  of '  6  State  Rep.  297>  C.  P. 

§  2930.    Defendant  may  demand  judgment  for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not  required  the 
return  thereof,  pending  the  action,  as  prescribed  in  the  foregoing  sections  of  this 
article,  he  may,  in  his  answer,  demand  judgment  for  the  return  thereof,  either 
with  or  without  damages  for  the  taking,  withholding,  or  detention. 

In  place  of  L.  1860,  c.  131,  §  11. 

§  2931.    Proceedings  in  the  action.    Action  on  undertaking. 

Section  1373,  section  1731,  excluding  subdivision  first  thereof,  and  sections 
1722, 1726,  1730,  1732,  1733,  1734,  and  1735  of  this  act,  substituting  the  constable 
for  the  sheriff,  apply  to  the  proceedings  in  an  action  in   a  justice's  court  to 
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recover  a  chattel,  and  to  an  action  against  the  sureties  in  an  undertaking  given 
therein,  except  as  otherwise  specially  prescribed  in  this  chapter. 

In  place  of  L.  1860,  c.  131,  §  10. 

As  §  1727  is  not  made  applicable  to  justices'  courts,  the  exception  at  the  end  of  § 
1726,  referring  to  cases  specified  in  §  1727,  cannot  be  applicable.  It  would  therefore 
seem  that  in  a  justice's  court,  the  verdict  or  decision  must  in  all  cases  fix  value. 

The  reference  to  §  1727  in  1730  seems,  so  far  as  justices'  courts  are  concerned,  to  be  of 
no  effect. 


It  is  not  necessary  to  sustain  an  action 
upon  an  undertaking  given  in  replevin  that 
an  execution  should  have  been  regularly 
issued  and   returned   unsatisfied.    2    R.   8. 


533,  §§  64,  65,  do  not  apply  to  this  class 
of  actions  in  justices'  courts.  Letson  v. 
Dodge,  61    Barb.   125. 


§  2932.    Proceedings  when  summon*  not  personally  served. 

Where  the  defendant  does  not  appear,  and  the  summons  has  not  been  person- 
ally served  upon  him,  and  a  chattel,  or  part  of  a  chattel,  to  recover  which  the 
action  is  brought,  has  been  replevied,  and  the  proceedings  thereupon  have  been 
duly  taken,  as  prescribed  in  this  article;  the  justice  must  proceed  to  hear  and 
determine  the  action,  with  respect  to  that  chattel  or  part  of  a  chattel;  or,  if  the 
action  is  brought  to  recover  two  or  more  chattels,  with  respect  to  those  which 
have  been  replevied;  in  like  manner  and  with  like  effect,  as  if  the  summons  had 
been  personally  served. 

In  place  of  L.  1860,  c.  131,  §  12. 

§  2933.    When  action  not  affected  by  failure  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  defendant,  or  where 
he  appears,  the  justice  must  proceed  to  hear  and  determine  the  action,  although 
the  plaintiff  has  not  required  the  chattel  to  be  replevied,  or  the  constable  has  not 
been  able  to  replevy  it 


An  action  to  recover  a  chattel  may  be 
maintained  in  a  justice's  court  although  a 
requisition  for  the  replevying  of  the  chattel 
has  not  been  issued.  Guyon  v.  Rooney,  17 
Civ.  Proc.  172;  25  State  Rep.  327;  6  N. 
Y.  Supp.  99;  28  State  Rep.  624;  7  N.  Y. 
Supp.  811. 

Where  the  chattel  has  not  been  replev- 
ied the  judgment  should  award  possession 
thereof  to  plaintiff  and  must  fix  the  value 
of  the  chattel,  and  provide  that  if  it  is  not 


delivered  to  plaintiff  he  shall  recover  the 
sum  so  fixed  as  its  value  from  defendant. 
Delin  v.  Stohl,  2  Civ.  Proc  222,  Buffalo 
Supr. 

An  action  to  recover  possession  of  a 
chattel  may  be  maintained  before  a  justice 
of  the  peace  although  no  proceedings  are 
taken  to  replevy  the  chattel  before  judg- 
ment. Bame  v.  Seykora,  77  Hun  529;  60 
State  Rep.  271. 


TITLE  III. 

Pleadings;  including  counterclaims,  and  proceedings  upon  answer  of  title. 


§  2934.  When  issue  to  be  joined. 

2935.  Pleadings. 

2936.  Complaint. 

2937.  What    causes    of    action    may    be 

joined. 

2938.  Answer. 

2939.  Demurrer. 

2940.  General  rules  of  pleading. 

2941.  Account,  or  instrument  for  payment 

of   money. 

2942.  Court  may  require  items  to  be  ex- 

hibited. 

2943.  Immaterial   variance  to  be   disre- 
garded. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims. 

2946.  Id.;  where  executor  or  trustee  it  a 

party. 

2947.  Consequence    of    neglect    to    plead 

counterclaim. 


§  2948.  The  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

2950.  Judgment    when    accounts     exceed 

$400. 

2951.  Answer  to  title. 

2952.  Undertaking  thereupon. 

2953.  In    what   court   new   action    to   be 

brought. 

2954.  When   action  before  justice   to  be 

discontinued. 

2955.  Effect  of  failure  to  give  undertak- 

ing. 

2956.  When   title   comes   in   question   on 

plaintiff's  own  showing. 

2957.  Pleadings    in   new   action.    Under- 

taking  before   justice,    when    ap- 
plicable. 

2958.  Answer  of  title  as  to  one  of  several 

causes  of  action. 
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§  2934.     [Am'd,  1893.]     When  issue  to  be  joined. 

At  the  place  and  within  one  hour  after  the  time  specified  in  the  summons  for 
the  return  thereof;  or,  where  an  order  of  arrest  is  granted  and  executed,  within 
twelve  hours  after  the  defendant  is  brought  before  the  justice;  or,  where  no  sum- 
mons is  issued,  at  the  time  when  the  parties  voluntarily  appear  to  join  issue,  the 
pleadings  of  the  parties  must  be  made  and  issue  must  be  joined.  Where  both  par- 
ties appear  upon  the  return  of  the  summons  and  *  issue  must  be  joined  before  an 
adjournment  is  had,  except  when  the  defendant  refuses  or  neglects  to  plead. 
Where  an  issue  of  fact  or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the  towns  in  the  county 
of  Kings,  in  which  the  judgment  demanded  by  either  party  in  his  pleadings 
exceeds  the  sum  of  one  hundred  dollars;  or,  when  in  an  action  to  recover  a  chattel 
or  chattels,  the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  may,  after  issue  joined  and 
before  an  adjournment  is  granted  upon  his  application,  apply  to  the  justice  before 
whom  the  action  is  brought  for  an  order  removing  the  action  into  the  county 
court  of  the  county  of  Kings.  Such  an  order  must  be  granted  upon  the  defendant 
filing  with  the  justice  an  undertaking  in  a  sum  fixed  by  the  justice,  not  exceeding 
twice  the  amount  of  the  damages  claimed  or  twice  the  value  of  the  chattel  or  of  all 
the  chattels  claimed,  as  stated  in  the  pleadings  or  affidavits,  with  one  or  more 
sureties,  approved  by  the  justice,  to  the  effect  that  the  defendant  will  pay  to  the 
plaintiff  the  amount  of  any  judgment,  including  costs,  that  may  be  recovered 
against  him  in  the  county  court  in  the  action  so  removed.  From  the  time  of 
the  granting  of  the  order  the  county  court  of  Kings  county  has  cognizance  of 
the  action,  and  the  same  shall  be  tried  and  determined  by  said  county  court  as  if 
originally  brought  therein.  The  justice  must  forthwith  deliver  to  the  clerk  of 
the  county  court  all  processes,  pleadings  and  other  papers  in  the  action  which 
must  be  filed,  entered  or  recorded,  as  the  case  requires,  in  the  latter  office.  Costs 
in  an  action  so  removed  shall  be  the  same  as  in  an  original  action  commenced  in 
said  county  court 

•Error  for  "an." 

2  R.  S.  233,  §  47,  as  amended,  L.  1845,  c.  25.     Am'd  L.  1893,  c.  380. 

See  L.  1881,  c.  414,  §  1,  cited  under  §  2940,  as  to  cases  where  a  verified  complaint  is 
served. 


The  county  court  of  Bangs  county  has 
jurisdiction  of  an  action  in  a  municipal 
court  of  the  city  of  New  York,  in  the  bor- 
ough of  Brooklyn,  against  a  non-resident 
of  Kings  county,  removed  by  defendant  to 
the  county  court,  where  the  municipal 
court  had  jurisdiction.  Raynes  v.  Bloom, 
44  Misc.  81;   89  X.  Y.  Supp.  732. 

A  justice  has  jurisdiction  upon  the  re- 
turn day  to  permit  an  amendment  of  the 
complaint  changing  the  cause  of  action  from 
one  upon  an  account  stated  to  one  for  con- 
version of  personal  property.  Oney  v.  Pom- 
frey,  64  Misc.  171;   105  N.  Y.  Supp.  860. 

where  both  parties  appear  upon  the  re- 
turn of  the  summons,  an  issue  must  be 
joined  before  an  adjournment,  unless  the 
parties  otherwise  agree,  or  defendant  re- 
fuses or  neglects  to  plead;  and  in  case  the 
justice  adjourns  the  action  without  issue 
joined,  he  loses  jurisdiction  thereof.  Duel 
v.  Svkes,  59  Hun  117;  35  State  Rep.  768; 
13  £.  Y.  Supp.  166. 

Plaintiff  procured  a  summons  returnable 
on  a  certain  day.  Instead  of  appearing 
on  that  day  he  sent  word  desiring  an 
adjournment,  which  was  granted,  and  de- 
fendant's motion  to  dismiss  was  denied. — 


Held,  that  jurisdiction  was  lost.  Todd  v. 
Doremus,  15  N.  Y.  Supp.  470;  60  Hun  385; 
21  Civ.  Proc.  74;  39  State  Rep.  859. 

A  verbal  agreement  was  made  between 
counsel  that  a  cause  in  a  justice's  court 
should  be  adjourned  to  a  day  thereafter,  to 
be  agreed  on  by  them,  and,  in  default  of 
such  agreement,  that  the  court  might  ap- 
point a  day  for  the  trial.  Plaintiff's  coun- 
sel notified  the  justice  of  a  day  agreed  on, 
and  the  justice  notified  defendants  counsel, 
who  telegraphed  to  his  clients,  but  could 
get  no  reply.  Judgment  was  taken  against 
defendants  by  default  on  the  day  so  fixed. 
— Held,  that  the  verbal  agreement  between 
counsel  was  too  loose  to  keep  the  cause 
in  court,  and  that  the  judgment  against 
defendants  should  be  reversed  for  want  of 
jurisdiction.  Bonney  v.  Paul,  15  N.  Y. 
Supp.  442;   39  State  Rep.  596. 

If,  on  the  return  day,  plaintiff  alone  ap- 
pears and  obtains  an  adjournment,  and 
on  the  adjourned  day  defendant  appears,  he 
may  be  permitted  to  plead,  but  if  permis- 
sion to  do  so  is  refused,  it  is  no  ground  for 
reversal.     Sammis  v.  Brice,  4  Den.  576. 

Defendant  should  be  allowed  to  plead  if 
he  appears  on  return  day,  before  the  cause 
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Objection*  to  the  regularity  of  service 
are  waived  by  pleading  to  the  merit*, 
though  taken  and  overruled.  Miln  v.  Rus- 
sell, 3  B.  D.  S.  303;  Ingexsoll  v.  Gillies,  Id. 
116;  Aldrich  v.  Ketcham,  Id.  577;  GoMling 

If  the  return  shows  that  defendant  joined 
issue,  but  not  that  he  objected  to  the  pro- 
cess, which  was  void,  he  will  be  held  to 
have  waived  the  defect.  Malone  v.  Clark, 
2  Hill  057 ;  Wood  v.  Randall,  5  Hill  244; 
Clapp  v.  Graves,  26  N.  Y.  418. 

Objection  to  the  sufficiency  of  the  return 
on  the  summons  or  other  process  must 
;  be  made  before  pleading.  Wheeler  v.  Lamp- 
man,   14  Johns.  481. 

In  an  action  of  trespass  against  two 
|  defendants  who  plead  separately  and  dif- 
I  ferently,  consent  or  waiver  by  one  does  not 
bind  the  other.     Stoddard  v.  Holmes,  1  Cow. 


5  distinct  causes 


i  Hilt. : 

Effect  of  pleading  as  waiver.— Plead- 
ing to  the  merits  waives  any  objection  to 
the  form  of  summons,  such  sa  that  it  does 
not  state  the  nature  of  the  cause  of  action. 
Heilner  v.  Barras,  3  C.  R.  17,  C.  P.;  Hogan 
v.  Baker,  2  E,  D.  S.  22;  Bray  v.  Andreas, 
1  Id.  387;  Cushingham  v.  Phillips,  1  Id. 
416. 

Pleading  to  merits  waives  objection  to 
the  process,  though  taken  before  pleading 
and  overruled.  Agreda  v.  Faulberg,  3  E. 
D.  8.  178;  Stevens  v.  Benton,  2  L&ns.  156; 
39  How.  13;  Wheeler  V.  N.  Y.  A  H.  R.  R. 
Co.,  24   Barb,  414. 

Pleading  to  the  merits  waives  all  objec- 
tions to  the  summons,  though  raised  and 
reserved.     Gossling  v.   Broach,   I   Hilt.  49.    i 

§  2935.    What  pleading!  allowed. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintiffs  complaint 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  t 
of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated  in  the  answer. 
Co.  Proc.  §  64.  subd.  1.    Subd.  3  and  4  inserted.     See  §  2939. 

Under    6    2935,    subd.    4,    authorising    a  Great  latitude  is  allowed  in  pleadings  in 

demurrer  by  plaintiff  in  a  justice  court  "to  justices'    courts,   and    the  courts    construe 

one  or  more   counterclaims   stated  in  the  them  liberally.    Enallakan  v.  Beck,  47  Hun 

answer,"  an  answer  in  such  court  is  not  117;  13  State  Rep.  235;  Ross  v.  Hamilton, 

demurrable    because    it    improperly    denied  3    Barb.    SOS ;    Willard   v.   Bridge,    4    Barb. 

any  knowledge  or  information  as  to  the  al-  361;     Reasequie     v.     Brownson,     Id.     541; 

legation  of  the  complaint.     Singer  v.  Effler,  Smith  v.  Mitten,   13  How.  325;   Hubbell  v. 

16  Misc.  334;  39  N.  Y.  Supp.  720,  Albany  Clark,    1   Hilt.   67;    Evans  v.   Williams,   00 

City  Ct  Barb.   346. 

S    2935,    subd.    4,    providing    for   "plain-  It  is  the  uniform  practice  of  the  courts, 

tifrs    demurrer    to    one    or    more    counter-  in  reviewing  the  proceedings   bad   before  a 

claims    stated    in   the   answer,"    in   justice  justice,  to  regard  them  with  marked  radul- 

oourt,    is   not  applicable   when   the  answer  gence,  and,  if  possible,  to  sustain  them  by 

contains   a   simple   defense.     Boyce   v.   Per-  every    reasonable   and   warrantable    intend- 

rr,  26  Misc.  355;   57  N.  Y.  Supp.  214,  Co.  ment     Scboonmaker  v.   Spencer,   54   N.   Y. 

Ct  366. 

§  2936.     [Am'd,  1906.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the  facts  constituting 
the  cause  of  action.  In  an  action  arising  on  contract  for  the  recovery  of  money 
only,  or  on  an  account,  the  plaintiff  or  his  agent,  at  or  before  the  time  of  the 
issuing  of  the  summons,  may  make  a  written  complaint  as  above  provided,  speci- 
fying the  amount  actually  due  the  plaintiff  from  the  defendant,  and  praying 
judgment  for  the  amount  so  due,  which  said  complaint  shall  be  signed  by  the 
plaintiff  or  his  agent  and  verified  in  the  manner  and  as  provided  by  section  five 
hundred  and  twenty-six  of  this  code.  Said  summons  and  complaint  shall  be  at- 
tached and  shall  be  served  upon  the  defendant  by  delivering  to  and  leaving  with 
him,  personally  true  copies  thereof,  not  less  than  six  nor  more  than  twelve  days 
before  the  return  day  of  said  summons;  and  the  official  certificate  of  the  constable 
making  such  service  shall  be  sufficient  evidence  thereof. 

Co.  Proc.  §  64,  subd.  3.  Am'd  L.  1906,  c.  291.  The  amendment  of  1906  added  all  after 
the  first  sentence,  and  repealed  the  prior  Acts,  L.  1881,  c.  414  and  L.  1889,  c.  472. 
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Informal  verification  of  complaint  by  air 
torney  and  agent — Considered,  and  held 
sufficient.  Johnson  v.  Freeman,  49  Misc. 
304;  99  N.  Y.  Supp.  225. 

A  complaint  in  an  action  in  a  justice's 
court  based  on  a  judgment  of  a  justice's 
court,  which  avers  merely  that  the  judg- 
ment was  duly  rendered,  is  not  sufficient, 
under  Laws  1881,  c.  414,  requiring  the  com- 
plaint to  state,  in  a  plain,  concise  manner, 
the  facts  constituting  the  cause  of  action; 
Code  Civ.  Proc.  §  532,  which  makes  it  suf- 
ficient, in  pleading  a  judgment  to  state  it 
to  have  been  duly  given,  not  applying  to 
justices'  courts.  Gngg  v.  Reed,  26  Misc. 
298;  56  N.  Y.  Supp.  1093,  Co.  Ct. 

Technical  precision  in  matters  of  form 
is  not  required.  Bradner  v.  Howard,  75  N. 
Y.  417,  affi'g  14  Hun  420. 

The  complaint  must  be  sufficiently  cer- 
tain and  explicit  to  enable  the  justice  to 
see  on  inspection  whether  he  has  jurisdic- 
tion.   Houghton  v.  Strong,  1  Cai.  486. 

The  cause  or  ground  of  action  cannot  be 
left  to  conjecture.     People  ex  rel.  v.  Judges 

C.  P.,  21  Wend.  20.     And  see  Ehel  v.  Smith, 
3  Cai.  187. 

A  complaint  which  informs  defendant 
of  the  precise  nature  of  plaintiff's  claim 
and  of  the  character  of  the  evidence  by 
which  it  is  to  be  sustained,  is  sufficient. 
Willard  v.  Bridge,  4  Barb.  361. 

A  book  account  handed  to  the  justice 
may  be  taken  as  part  of  the  complaint. 
Ehel  v.  Smith;  Bow  ditch  v.  Salisbury,  9 
Johns.  366;  Stolp  v.  Van  Cortland,  3  Wend. 
402;  Stafford  v.  Williams,  4  Den.  182. 
.  A  complaint  for  "one  quarter's  rent  of" 
premises,  describing  them  and  stating  the 
amount  claimed,  is  sufficient.  Hubbell  v. 
Clark,  1  Hilt.  67. 

An  averment  on  a  premium  note  that 
"the  company  did,  in  the  years  1850-1855, 
make  assessments  upon  the  said  notes,  and 
required  defendants  to  pay  a  certain  por- 
tion thereof,  which  assessment  defendants 
have  neglected  to  pay," — Held,  sufficient. 
St.  Lawrence  Mut.  Ins.  Co.  v.  Paige,  1  Hilt. 
430. 

Where  the  complaint  was  "for  money  had 
and  received,  damages,  $41,"  the  court,  on 
appeal, — Held  it  insufficient,  and  that  the 
claim  should  have  been  stated  according  to 
the  facts;  but  inasmuch  as  the  cause  bad 
been  tried  on  the  merits,  an  amendment 
was  ordered.     Cushingham  v.  Phillips,  1  E. 

D.  S.  416. 

A  complaint  on  a  sealed  instrument  need 
not  state  the  sealing;  it  is  sufficient  if  the 
instrument  is  referred  to,  so  as  to  be  iden- 
tified. Smith  v.  Kerr,  3  N.  Y.  144;  Mosh- 
er  v.  Lawrence,  4  Denio  419. 

A  complaint  for  taking  property,  not  al- 
leging it  to  have  been  plaintiff's  property, 
— Held,  sufficient  to  sustain  a  judgment. 
Copley  t.  Rose,  2  N.  Y.  115. 

A  complaint  which  is  simply  "for  the  re- 
covery of  personal  property  valued  at  $85," 
does  not  allege  such  a  wrongful  taking  or 
detention  as  will  sustain  replevin,  nor  does 


it  show  any  cause  of  action.     Howe  v.  Sew- 
ing Mach.  Co.  v.  Haupt,  7  Daly  108. 

A  complaint  "for  damages  on  account 
of  defendant's  not  fulfilling  a  contract  for 
a  certain  lot  of  lease  land,  lying  in"  a  cer- 
tain place, — Held,  good.  Petrie  v.  Wood- 
worth,  3  Cai.  219. 

Where  the  complaint  claims  damages 
"one  hundred  dollars  and  over,"  but  judg- 
ment was  taken  for  less  than  $100, — Held, 
no  error,  the  words  "and  over,"  being  void 
for  uncertainty.  Rockwell  v.  Perine,  5 
Barb.  573. 

The  complaint  need  not  correspond  with 
the  summons  in  every  respect.  Tnus,  where 
the  summons  described  the  action  as  "a 
civil  action  for  damage  and  false  represen- 
tation in  the  sale  of  a  horse,"  and  the  com- 
plaint was  for  a  breach  of  warranty  in  the 
sale  of  a  horse, — Held,  good.  Delancy  v. 
Nagle,  16  Barb.  96. 

Where  the  complaint  commenced  "plain- 
tiffs, commissioners  of  highways,  complain," 
it  was  held,  that  a  cause  of  action  in  them 
as  commissioners  could  be  proven.  Fowler 
v.  Westervelt,   17  Abb.  59;  40  Barb.  374. 

Although  the  complaint  may  be  upon  a 
special  agreement,  plaintiff  may  recover  up- 
on a  quantum  meruit.  The  necessary 
amendment  should  be  allowed.  Irvine  v. 
Wortendyke,  2  E.  D.  S.  374. 

Plaintiff  cannot,  at  the  close  of  his  case 
in  an  action  for  a  tort,  waive  the  tort  and 
recover  as  upon  contract.  Ransom  v.  Wet- 
more,  39  Barb.  104. 

In  an  action  for  damages  arising  out  of 
the  sale  of  personal  property,  plaintiff  must 
be  careful  to  distinguish  between  deceit 
and  false  warranty.  In  the  former  case  it 
is  necessary  to  prove  scienter,  and  if  he  al- 
leges in  his  complaint  that  "defendant  false- 
ly and  fraudulently  represented,"  etc.,  the 
action  is  founded  upon  deceit.  Moore  v. 
Noble,  36  How.  385;  53  Barb.  425. 

If  a  plaintiff  complains  both  on  contract 
and  tort,  he  may  recover,  if  no  objection 
is  made  to  the  misjoinder.  Willard  v. 
Bridge,  4  Barb.  361. 

And  such  misjoinder  is  no  ground  for 
reversal,  where  it  appears  defendant  was 
not  misled.  Doughty  v.  Crozier,  9  Abb. 
411,  C.  P. 

Judgment  of  discontinuance  in  an  action 
against  an  infant  defendant  on  the  ground 
that  no  guardian  has  been  appointed,  is 
no  bar  to  a  new  action.  Harvey  v.  Large, 
51  Barb.  222. 

A  judgment  for  plaintiff,  reversed  on 
technical  grounds  in  no  way  involving  the 
merits,  is  not  a  bar  to  a  second  action  for 
same  cause.  Onderdonk  v.  Ranlett,  3  Hill 
323. 

A  complaint  alleged  that  defendants  are 
indebted  to  plaintiff  in  a  sum  specified  for 
a  balance  due  him  for  work  and  labor  done 
for  them  at  their  request  within  six  years 
last  past,  no  part  of  which  had  been  paid. 
— Held,  sufficient.  Griffin  v.  Jackson,  36 
State  Rep.  110;   13  N.  Y.  Supp.  321. 
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§  2937.    What  causes  of  action  may  be  joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more  causes  of  action, 
where  they  all  arise  out  of 

1.  The  same  transaction,  or  transactions  connected  with  the  same  subject  of 
action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the  causes  of 
action  so  united  belong*  to  one  of  the  foregoing  subdivisions  of  this  section;  that 
they  are  consistent  with  each  other;  that  they  require  the  same  judgment;  and, 
except  as  otherwise  prescribed  by  law,  that  they  affect  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is  united  with  a  cause  of 
action,  for  which  he  cannot  be  arrested,  an  execution  against  the  person  of  the 
defendant  cannot  be  issued  upon  the  judgment. 


The  same  rules  of  pleading  as  to  non- 
joinder apply  in  justices'  courts  as  in  courts 
of  record.     Frazier  v.  Gibson,   15  Hun  37. 

A  plaintiff  may  present  his  cause  of  ac- 
tion in  as  many  aspects  as  he  can,  if  they 
are  not  inconsistent,  and  all  exhibit  causes 
of  action  which  may  be  joined.  Wentworth 
v.  Buhler,  3  E.  D.  S.  305. 

There  is  no  particular  mode  in  which  sep- 
arate causes  of  action  are  to  be  separated 
and  distinguished  from  each  other.  Any 
mode  which  apprises  defendant  of  what  is 
intended  is  sufficient.  Hall  v.  McKechnie, 
22  Barb.  244. 

Plaintiff  cannot  divide  an  entire  contract 
for  the  payment  of  a  sum  of  money,  exceed- 
ing the  jurisdiction  of  a  justice  into  sev- 


eral smaller  demands  and  bring  a  distinct 
action  on  each.  Willard  v.  Sperry,  16 
Johns.   121. 

A  complaint  setting  forth  that  defendant 
hired  of  plaintiff  a  horse  and  carriage,  and 
that,  through  his  negligence  and  careless- 
ness, the  horse  was  permitted  to  run  away, 
and  the  carriage  was  overturned  and  in- 
jured, and  the  horse  damaged  to  a  large 
amount,  contains  but  a  single  cause  of  ac- 
tion.    Brown  v.  Katline,  7  Alb.  L.  J.  204. 

Where  a  complaint  is  both  on  a  contract 
and  in  tort,  and  is  not  demurred  to,  plain- 
tiff may  recover  in  either  form.  Willard 
v.  Bridge,  4  Barb.  361.  See  Mayor  v.  Ma- 
son, 1  Abb.  344;  4  E.  D.  S.  142;  Burdick  v. 
McAmbly,  9  How.  117,  Co.  Ct.,  Tyler,  J. 


§  2938.     [Am'd,  1906.]     Answer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of  the  complaint,  or  a 
specific  denial  of  one  or  more  of  the  material  allegations  thereof.  It  may  also 
set  forth,  in  a  plain  and  direct  manner,  new  matter  constituting  one  or  more 
defenses  or  counterclaims.  In  case  the  defendant  appears  and  answers  in  an 
action  in  which  a  verified  complaint  has  been  served,  his  answer  shall  be  in  writ- 
ing and  shall  be  verified  as  above  provided  for  the  verification  of  the  complaint 

Co.  Proc.  §  64,  subd.  4.  Am'd  L.  1906,  c.  291.  The  amendment  of  1906  added  the 
last  sentence,  and  repealed  the  prior  Acts,  L.  1881,  c  414  and  L.  1889,  c.  472. 


A  counterclaim  for  goods  sold  and  deliv- 
ered, interposed  in  an  action  in  a  justice's 
court  for  conversion,  must  show  that  it 
arises  out  of  the  transaction  set  forth  in 
the  complaint,  or  is  connected  with  the  sub- 
ject of  the  action,  or  it  is  demurrable,  and 
no  evidence  is  receivable  under  it.  Smith 
v.  Rensselaer ville  Creamery  Co.,  131  App. 
Div.  387;   115  N.  Y.  Supp.  273. 

Where  the  defendant  at  the  time  of 
joinder  of  issue  fails  to  verify  his  answer 
to  a  verified  complaint,  the  plaintiff  is  enti- 
tled to  judgment,  and  the  justice  is  not 
authorized  to  deny  such  judgment  and  treat 
both  pleadings  as  unverified.  Carter  v. 
Boyle,  57  Misc.  564;   109  N.  Y.  Supp.  1102. 

A  defendant  is  not  required  to  verify  his 
answer,  unless  the  complaint  is  verified 
and  a  copy  thereof  has  been  duly  served 
with  the  summons;  and  the  fact  that  an 
amended  answer  is  not  verified  is  no  reason 
for  refusing  to  allow  it  to  be  interposed 
where  it  does  not  appear  that  a  copy  of  a 


verified  complaint  was  served  with  the  sum- 
mons. Vaughn  v.  Lego,  15  Civ.  Proc  164; 
17  State  Rep.  279. 

By  an  answer  upon  the  merits,  defendant 
waives  all  objections  which  would  go  only 
in  abatement  of  the  action;  and  this, 
though  he  has  previously  taken  the  objection 
either  in  form  of  a  motion  to  dismiss  the 
complaint,  or  by  a  demurrer  which  has  been 
overruled.  Clapp  v.  Graves,  26  N.  Y.  418; 
Andrews  v.  Thorp,  1  E.  D.  S.  615;  Monteith 
v.  Cash,  Id.  412;  10  Leg.  Obs.  348;  Harper 
v.  Leal,  10  How.  276,  Co.  Ct.,  Gleaaon,  J.; 
Hilliard  v.  Austin,  17  Barb.  141;  Hall  v. 
McKechnie;  Osborne  v.  Gilbert,  52  Barb. 
158. 

Pleading  by  defendant  does  not  waive  ob- 
jections which  have  been  previously  taken 
and  decided  against  him.  Shannon  v.  Corn- 
stock,  21  Wend.  457;  Avery  v.  Slack,  17  Id. 
85.  And  see  Wheeler  v.  Lampman,  14 
Johns.  481. 

After  an  issue  of  fact,  it  is  too  late  to 
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that  the  answer  ought  to  stand,  as  it  was 
to  fairly  carry  out  the  object  of  the  stip- 
ulation. Smith  v.  Brady,  20  Week.  Dig. 
468. 

In  an  action  upon  covenant  of  rent, 
where  defendant  pleaded  the  general  issue 
and  gave  notice  of  special  matters,  and  on 
the  trial  at  a  subsequent  day,  the  justice 
allowed  him  to  give  evidence  of  an  eviction. 
— Held,  the  justice  was  right,  it  being  clear 
there  was  no  surprise.  Cohen  v.  Dupont,  1 
Sand.  260. 

Where  a  defendant  has  interposed  a  de- 
fense, nothing  short  of  his  express  consent 
will  be  a  waiver  of  it.  Penfield  v.  Jacobs, 
21    Barb.    335,    Balcom,   J. 

Where  matter  is  set  up  as  a  defense  and 
not  as  a  counterclaim,  it  must  be  regarded 
as  a  defense  only.  Green  v.  Waite,  33  Hun 
191. 

The  complaint  is  always  deemed  to  con- 
trovert new  matter  stated  in  the  answer, 
Conklin  v.  Field,  37  How.  455,  Co.  Ct, 
Hedges,  J.;  Hodges  v.  Hunt,  22  Barb.  150; 
Wilcox  v.  Palmeter,  2  Hun  517. 

He  may  sustain  such  denial  by  all  prop- 
er   and    legal    evidence,     Conklin    v.    Field. 

One  who  goes  to  trial  on  defendant's 
j  plea  without  objection,  cannot  afterwards 
object  to  its  form.  Ross  v.  Hamilton,  3 
Barb.  609. 

Where  plaintiff  could  not  recover  unless 
a  third  person  had  acted  for  and  as  agent 
of  defendant,  and  such  agency  was  admit- 
ted in  the  answer  originally  filed,  but  de- 
nied in  an  amended  answer, — Held,  that 
the  amended  answer  superseded  the  original 
answer;  that  no  proof  having  been  given 
on  the  trial  of  the  agency,  the  judgment  in 
favor  of  plaintiff  must  be  reversed;  that  the 
admission  contained  in  the  original  answer, 
such  answer  not  having  been  put  in  evi- 
dence, did  not  dispense  with  such  proof. 
Houghtaling  v.  Lloyd,  21  Civ.  Proc.  56. 

In  an  action  to  recover  the  value  of  goods 
sold  to  defendants,  the  complaint  alleged 
that  they  were  co-partners  and  that  plain- 
tiffs sold  and  delivered  goods  to  them  as 
co-partners.  Defendants  answered  sepa- 
rately, and  each  denied,  upon  information 
and  belief,  each  and  every  allegation  con- 
tained in  the  cause  of  action  set  forth  in 
the  complaint.  Plaintiffs'  counsel  asked 
that  the  answers  be  stricken  out  and  be 
treated  as  nullities,  as  defendants  could  not 
deny,  upon  information  and  belief,  matters 
within  their  personal  knowledge,  which  re- 
quest the  justice  granted  and  gave  judgment 
for  plaintiffs  upon  the  evidence  given  before 
him. — Held,  that  the  court  erred  in  grant- 
ing the  motion;  that  the  allegation  of  the 
partnership  of  defendants  was  an  allegation 
requisite  to  the  cause  of  action,  and,  there- 
fore, was  covered  by  denial.  Harvey  v. 
Walker,  59  Hun  114. 


raise  any  objection  which  might  have  been 
raised  by  demurrer.  Hilliard  v.  Austin; 
Ball  v.  McKechnie;  Andrews  v.  Thorp; 
Monieith  v.  Cash. 

Defendant  may  put  in  a  plea  puis  dar- 
rein. West  v.  Stanley,  1  Hill  69.  And 
see  Russell  v.  Ruckman,  3  £.  D.  S.  419. 

But  it  was  held  that  such  a  plea  waives 
previous  pleas.  Culver  v.  Barney,  14 
Wend.   161. 

A  plea  plus  darrein  that  justice  had  ex- 
pressed an  opinion,  was  held  to  be  proper- 
ly overruled.  McDowell  v.  Van  Deusen,  12 
Johns.  356. 

A  plea  in  abatement  is  waived  by  a  plea 
in  bar;  the  former  may  be  disregarded  and 
the  cause  tried  upon  the  merits.  Montieth 
v.  Cash,  1  E.  D.  S.  412. 

An  objection  of  defect  of  parties  plaintiff 
must  be  pleaded,  or  is  waived,  and  cannot 
be  taken  advantage  of  under  a  general  de- 
nial. Frazier  v.  Gibson,  15  Hun  37;  Abbe 
v.  Clark,  31  Barb.  238. 

But  where  the  defect  appears  upon  the 
face  of  the  complaint,  the  objection  may  be 
raised  on  motion  for  a  nonsuit.  Rice  v. 
Hollenbeck,  19  Barb.  664.  And  see  Tripp  v. 
Riley,  15  Id.  333. 

Any  denial  which  apprises  plaintiff  of 
what  is  intended  is  sufficient.  If  he  is  at 
loss  as  to  what  is  intended,  he  should  re- 
quire defendant  to  be  more  explicit.  Cohen 
v.  Dupont,  1  Sand.  260. 

An  answer  denying  any  knowledge  or 
information  of  the  matters  alleged  in  the 
complaint,  is  not  permissible.  Dennison  v. 
Carnahan,    1   £.  D.   S.   144. 

The  pendency  of  another  action  before 
a  different  justice,  for  the  same  cause  of 
action,  must  be  pleaded,  and  it  cannot  be 
proved  by  the  testimony  of  witnesses, — that 
not  being  the  best  evidence.  Wright  v. 
Maseras,  56  Barb.  521. 

Under  a  general  denial  and  plea  of  pay- 
ment in  general  form,  defendant  may  prove 
that  the  debt  for  which  a  note  had  been 
given,  was  paid  before  the  note  upon  which 
action  is  brought,  was  made.  Evans  v. 
Williams,  60  Barb.  346. 

A  general  denial  admits  the  official  char- 
acter in  which  plaintiff  sues.  Carpenter  v. 
Whitman,   15   Johns.   208. 

In  an  action  for  trespass  to  property 
sold  on  execution,  proof  of  judgment  and 
execution  is  admissible  under  a  general  de- 
nial.   Ingalls  v.  Sprague,  10  Wend.  672. 

Where  a  stipulation  provided  that  de- 
fendant might  appeal  and  interpose  a  gen- 
eral denial,  and  the  answer  as  served 
contained  also  an  allegation  that  the  con- 
tract in  question  had  been  abandoned  and 
a  new  one  substituted  therefor,  and  that 
plaintiffs  were  paid  in  full, — Held,  that  an 
order  allowing  the  answer  to  stand  on  pay- 
ment of  costs  would  be  upheld  on  the  ground 

§  2939.    Demurrer.    Pleading  over. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935  of  this  act,  a 
party  may  demur  to  the  pleading  of  the  adverse  party,  or  if  it  is  a  complaint,  to 
one  or  more  distinct  and  separate  caus?s  of  action,  where  it  ia  not  sufficiently  vx- 
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plieit  to  be  understood;  or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court  deems  the  de- 
murrer well  founded,  it  must  permit  the  pleading  to  be  amended;  and  if  the  party 
fails  so  to  amend,  the  defective  pleading,  or  part  of  a  pleading,  demurred  to, 
must  be  disregarded.  If  the  court  deems  the  demurrer  not  well  founded,  it  must 
permit  the  party  making  it  to  plead  over,  at  his  election. 

Co.  Proc.  §  64,  subd.  6,  7,  made  more  specific,  and  the  last  sentence  added. 


Where  the  two  causes  of  action  alleged  in 
the  complaint  in  a  justice's  court  against 
different  defendants  were  each  explicit  and 
sufficient  as  against  the  defendant  against 
whom  it  was  directed,  misjoinder  of  the 
causes  of  action  could  not  be  raised  by  de- 
murrer, though  appearing  on  the  face  of 
the  complaint;  §  2939,  permitting  a  party 
to  demur  to  one  or  more  distinct  causes  of 
action  in  the  complaint  only  where  it  is 
not  sufficiently  explicit  to  he  understood. 
Defendant,  when  sued  in  a  justice's  court, 
need  not  assert  a  misioinder  of  causes  of 
action  by  answer,  the  Code  of  Civil  Proced- 
ure, not  prescribing  the  remedy  in  a  jus- 
tice's court  hut  should  raise  the  question  at 
beginning  of  trial.  International  Text- 
Book  Co.  v.  Fox,  134  N.  Y.  Supp.  383. 

A  complaint  averring  that  defendant 
sold  liquors  "contrary  to  law,"  without  set- 
ting out  in  what  manner  he  violated  the 
excise  law.  is  insufficient  Village  of  Cortr 
land  v.  Howard,  1  App.  Div.  131;  37  N.  Y. 
Sui>p.  843. 

Under  §  2939.  providing  for  a  demur- 
rer in  a  justice's  court  "where  the  com- 
plaint is  not  sufficients  explicit  to  be  un- 
derstood." defendant's  demurrer  to  a  com- 
plaint charging  him  with  a  violation  of  the 
excise  law,  which  fails  to  disclose  anv  facts 
which  would  apprise  him  of  the  nature  of 
his  offense,  must  be  sustained.     lb. 

Where  one  of  several  point  debtors  is 
sued  alone  in  a  justice's  court,  his  remedy 
is  not  by  demurrer,  which  waives  the  defect, 
but  bv  pleading  a  non-ioinder  of  parties  in 
abatement,  since,  in  a  justice's  court,  under 
8  2939,  a  demurrer  will  lie  on.lv  where  the 
pleading  is  not  sufficiently  explicit  to  be  un^ 
derstood.  or  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Gorman  v. 
Dewev,  24  Misc.  643:  54  N.  Y.  Supp.  303, 
Co.  Ct 

In  a  justice's  court  a  demurrer  to  an 
answer  except  to  a  counterclaim  cannot  be 
interposed.  Nash  v.  SprinBstead.  72  Hun 
474;  55  State  Rep.  145;  25  N.  Y.  Supp. 
279. 

A  demurrer  on  the  ground  of  misjoinder 
of  parties  is  not  allowed.  Defendant's 
remedv  in  such  case  is  by  motion  to  non- 
suit, but  only  as  to  the  party  improperly 
joined  as  plaintiff.  Lord  v.  Lord,  33  State 
Rep.  752:   11  N.  Y.  Supp.  389. 

Demurrer  is  the  only  proper  mode  of 
objecting  to  a  pleading  not  sufficiently  cer- 
tain and  explicit.  Mavor  v.  Mason,  1  Abb. 
344:  4  E.  D.  S.  142:  Hall  v.  McKechnie.  22 
Barb.  244.  And  it  need  not  specify  the 
grounds  of  demurrer.  Stern  v.  Drinker,  2 
E.  D.  S.  401. 


If  the  complaint  is  not  sufficiently  ex- 
plicit defendant  should  demur;  a  justice  has 
no  authority  to  strike  out  a  pleading  in 
whole  or  in  part.    Mayor  v.  Mason. 

Objections  to  the  complaint  not  taken 
by  demurrer  are  waived.  Willard  v.  Bridge, 
4  Barb.  361. 

Where  it  appears  on  the  face  of  the 
complaint  that  it  is  defective  for  non- join- 
der of  another  as  plaintiff,  the  objection  is 
not  waived  by  not  demurring,  and  may  be 
taken  on  the  trial.  Rice  v.  Hollenbeck,  19 
Barb.  664.     But  see  Tripp  v.  Riley,  15  Barb. 

OUt). 

Objection  that  the  action  is  brought  in 
the  wrong  county,  cannot  be  taken  by  de- 
murrer. The  question  may  be  raised  on 
motion  for  nonsuit  on  the  trial.  Lapham 
v.  Rice,  63  Barb.  485,  modfd  55  N.  Y.  472. 

A  demurrer  is  tested  by  the  rules  ap- 
plied to  pleadings  in  other  courts.  Van 
Hoesen  v.  Van  Alstyne,  3  Wend.  75.  And 
see    Harker   v.    Mayor,    17    Id.    199. 

The  justice  cannot  give  final  judgment 
upon  demurrer  in  favor  of  the  party  object- 
ing, without  ordering  an  amendment.  Stem 
v.  Drinker;  Hilliard  v.  Austin,  17  Barb. 
141;  Turck  v.  Richmond,  13  Barb.  533; 
Glasse  v.  Keulsen,  3  Abb.   100.  C.   P. 

When  the  complaint  is  demurred  to  on 
the  specified  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  such  demurrer  is  overruled,  judg- 
ment may  be  given  for  plaintiff.  The 
demurrer  admits  the  facts  stated  and  dis- 
penses with  proof.  Bd.  of  Excise  of  Sara- 
toga v.  Doherty,  16  How.  46,  McKean,  Co. 
J. 

Where  defendant,  on  decision  of  a  de- 
murrer against  him,  puts  in  an  answer,  he 
waives  the  demurrer;  and  the  appellate 
court  cannot  review  the  decision  of  the  jus- 
tice in  overruling  it.  Irvine  v.  Forbes,  11 
Barb.  587;  Harper  v.  Leal,  10  How.  276, 
Gleason,  Co.  J.;  HayeB  v.  Kedzie,  11  Hun 
577. 

Judgment  can  be  granted  without  evi- 
dence on  a  sworn  complaint  only  where  de- 
fendant neither  answers  nor  demurs.  If  he 
demurs,  and  the  demurrer  is  overruled,  ev- 
idence must  be  given  of  the  cause  of  ac- 
tion. Thomas  v.  Jones,  47  Hun  81 ;  Lansing 
v.   Stevens,  20  State  Rep.  320. 

Where  a  demurrer  to  a  sworn  complaint 
was  overruled,  defendant  failed  to  answer, 
and  judgment  was  entered  without  proof 
of  plaintiff's  complaint, — Held,  that  no 
judgment  could  be  rendered  till  the  claim 
was  proved.  Oatman  v.  Schmidt,  21  Week. 
Dig.   130. 
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§  2940.    Pleadings  oral  or  written.    General  rules  of  pleading. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of  this  act,  may  be 
oral  or  written.  If  it  is  oral,  the  substance  thereof  must  be  entered  by  the  justice 
in  his  docket-book:  if  it  is  written,  it  must  be  filed  by  him,  and  a  reference  to  it 
made  in  his  docket-book.  A  pleading  is  not  required  to  be  in  any  particular 
form;  but  it  must  be  so  expressed,  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended. 

Co.  Proc.  §  64,  subd.  2,  5. 


Since,  under  §  2940,  pleadings  in  jus- 
tices' courts  are  not  required  to  be  in  any 
particular  form,  and  parties  are  not  held 
to  technical  rules,  in  actions  in  such  courts 
the  statute  of  frauds  may  be  taken  ad- 
vantage of  without  being  pleaded.  Camp- 
bell v.  Porter,  46  App.  Div.  628;  61  N.  Y. 
6upp.  712. 

Technical  precision  in  matters  of  form' is 
not  required  in  pleadings  in  justice's  court. 
Even  in  matters  of  substance  great  lati- 
tude is  allowed.  Totman  v.  Drake,  52 
Misc.  60;   102  N.  Y.  Supp.  379. 

A  reply  is  not  necessary  in  a  justice's 
court.  White  v.  Gray's  Sons,  96  App.  Div. 
154;   89  N.  Y.  Supp.  481. 

A  justice  of  the  peace  was  without  jur- 
isdiction to  enter  a  judgment  for  the  plain- 
tiff on  the  defendant's  default,  where  the 
constable's  certificate  only  related  to  the 
service  of  the  summons,  and  not  to  the 
verified  complaint.  International  Seed  Co. 
v.  Hartmann,  65  App.  Div.  478;  72  N.  Y. 
Supp.  943. 

The  filing  of  a  demurrer  to  a  verified 
complaint  in  an  action  before  a  justice  of 
the  peace  will  not  be  deemed  an  admission 
of  the  service  of  the  complaint  on  the  de- 
fendant, where  the  demurrer  was  not  signed 
by  the  defendant,  but  by  his  attorney.     lb. 

The  misjoinder  of  a  cause  of  action  in 
a  justice's  court  is  not  a  ground  for  demur- 
rer strictly  as  such.  Gerould  v.  Crink, 
85  Hun  500;  66  State  Rep.  830;  33  N.  Y. 
Supp.   202. 

A  failure  to  keep  a  tender  by  defendant 
good  is  not  waived  by  not  objecting  since 
in  a  justice's  court  there  are  no  plead- 
ings subsequent  to  the  answer.  Johnson 
v.  Gillette,  16  Misc.  431,  39  N.  Y.  Supp. 
733,   Co.   Ct. 

Where  plaintiff  sues  only  one  of  two 
makers  of  a  note  in  a  justice's  court  the 
remedy  is  by  pleading  the  non-joinder  in 
abatement.  Gorman  v.  Dewey,  24  Misc. 
643;   54  N.  Y.  Supp.  303,  Co.  Ct. 

The  failure  to  subscribe  a  complaint  ver- 
ified by  plaintiff's  attorney  is  a  mere  ir- 
regularity, and  is  of  no  importance. 
Clark's  Con.  Fertilizer  Co.  v.  Sterns,  29 
Misc.  571;  62  N.  Y.  Supp.  249,  Co.  Ct. 

Where  the  allegations  in  a  complaint 
brought  in  a  justice's  court  makes  out  a 
cause  of  action  of  tort  it  must  be  sus- 
tained as  such.  Walter  v.  Belding,  55  App. 
Div.  215;  66  N.  Y.  Supp.  776. 

The  provision  for  verifying  pleadings  is 
not  applicable  to  oral  pleadings.  Williams 
v.  Price,  2  Sand.  229. 

The  complaint  alleged  in  substance  that 


plaintiff's  assignor  purchased  a  bond  and 
mortgage  against  one  H.,  on  which  it  was 
supposed  and  alleged  there  was  due  the  sum 
of  $888.37,  which  sum  the  assignor  paid 
defendant  therefor,  whereas  the  amount 
then  due  on  the  bond  and  mortgage  was 
in  fact  $58,  or  thereabouts,  less  than  so 
supposed  and  paid. — Held,  that  the  com- 
plaint stated  enough  to  "enable  a  person  of 
common  understanding  to  know"  that  an 
overpayment  by  mutual  mistake  was  in- 
tended to  be  alleged;  and  the  proof  sustain- 
ing that  allegation  entitles  plaintiff  to 
recover.  First  Presb.  Soc.  v.  Ayer,  4  State 
Rep.  388. 

In  an  action  commenced  in  a  justice's 
court  to  recover  upon  a  contract  for  the 
repair  of  a  bridge  in  the  town  of  Wells, 
defendant  was  described  in  the  title  of  the 
summons  and  complaint  "as  commissioner 
of  highways  in  the  town  of  Wells."  Plain- 
tiff alleged  in  the  complaint  that  he  per- 
formed a  contract  for  repairing  a  bridge 
across  the  river,  on  the  road. leading  from 
Wells  to  Lake  Pleasant,  "by  direction  of 
defendant,  at  the  price  of  two  hundred 
and  forty  dollars,  and  said  job  was  accepted 
by  defendant,  and  the  board  (of  town  aud- 
itors) directed  the  money  should  be  raised 
to  pay  said  plaintiff,  and  that  the  same  was 
paid  to  defendant  to  pay  plaintiff." — Held, 
that  it  was  plainly  shown  by  the  summons 
and  complaint  that  the  action  was  against 
defendant  in  his  official  capacity.  Buyce 
v.  Buyce,  48  Hun  433. 

Where  a  written  complaint  and  a  copy 
of  the  summons  are  served  within  the 
county,  the  omission  to  state  the  place  of 
residence  of  the  parties  in  the  complaint 
does  not  deprive  the  justice  of  jurisdiction. 
Hoffman  v.  Barton,  47  Hun  409;  14  State 
Rep.  506. 

In  an  action  brought  by  a  domestic  cor- 
poration upon  a  written  instrument  for  the 
payment  of  money  only,  the  complaint  may 
be  verified  by  an  agent  who  has  posses- 
sion of  the  written  instrument.  Syracuse 
Moulding  Co.  v.  Squires,  21  Civ.  Proc.  68; 
15  N.  Y.  Supp.  321;  61  Hun  48;  39  State 
Rep.  824,  rev'g  13  N.  Y.  Supp.  547;  19 
Civ.  Proc.  241.    • 

Where  the  complaint  is  verified  and 
served  with  the  summons,  the  answer  of 
defendant  is  required  to  be  in  writing,  and 
verified,  and  the  verification  and  answer 
should  be  in  the  manner  as  provided  by  § 
526.  Rude  v.  Crandell,  11  Civ.  Proc.  11, 
Farnum,  Co.  J. 

Where  the  complaint  in  a  justice's  court 
was  duly  verified  and  defendant  filed  an 
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answer  verified  by  an  agent,  in  which  the 
agent  did  not  Btate  the  reason  why  he  made 
the  verification,  or  the  grounds  of  his  in- 
formation and  belief,  and  plaintiff  moved  for 
judgment  thereon  on  the  grounds  that  de- 
fendant "had  not  presented  her  answer 
duly  verified  as  required  by  law,"  and  judg- 
ment was  thereupon  entered  in  favor  of 
plaintiff,  and  against  defendant  for  the 
amount  claimed  in  the  complaint,  with 
costs, — Held,  that  the  answer  was  not  prop- 
erly verified,  but  that  plaintiff's  objection 
thereto  was  not  good,  because  it  did  not 
specifically  point  out  the  particulars  where- 
in the  verification  was  defective,  and  that 
the  judgment  must  therefore  be  reversed, 
lb. 

It  seems,  that  if  plaintiff  had  pointed 
out  the  defect,  and  after  that  defendant 
had  failed  to  file  an  answer  with  the  proper 
verification,  the  judgment  might  be  up- 
held,    lb. 

Plaintiff  left  with  defendant  certain 
goods  at  an  agreed  price  for  sale,  the  pro- 
ceeds of  the  unsold  goods  to  be  delivered 
on  demand.  Defendant  having  refused  to 
deliver  either  goods  or  money  on  demand, 
action  was  brought  for  the  agreed  price. 
A  verified  complaint  was  served  with  the 
summons,  the  constable's  return  stating 
that  he  delivered  copies  to  defendant,  but 
not  that  they  were  left  with  him.  The 
justice  entered  judgment  by  default  under 
L.  1881,  c.  414,  without  further  proof. — 
Held,  error.  McMullin  v.  Mackay,  25  State 
Rep.  265;  6  N.  Y.  Supp.  885. 

By  L.  1876,  c.  196,  §  9,  and  L.  1877,  c. 
192,  §  7,  a  verified  complaint  may  be  served 
with  the  summons  in  the  municipal  court 
of  the  city  of  Rochester,  the  same  as  in 
the  supreme  court,  and  if  done  so,  judg- 
ment may  be  taken  by  default  without 
further  proof  of  the  cause  of  action.  Mc- 
Mullen  v.  Peart,  23  State  Rep.  323;  6  N.  Y. 
Supp.  354. 

Defendant's  counsel  contended  that  he 
had  a  right  to  interpose  an  answer  with- 
out verification,  and  he  was  asked  by  the 
court  if  the  complaint  was  verified,  and  he 
replied  that  it  was,  whereupon  the  court 
ruled  that  the  answer  must  also  be  veri- 
fied.— Held,  that  such  answer  was  a  waiver 
of  the  right  to  take  advantage  of  an  appar- 


ently clerical  error  in  the  date  of  the  jurat 
of   the  complaint.     lb. 

A  complaint  in  replevin  which  alleges 
ownership  of,  and  right  of  possession  to, 
the  property  in  plaintiff,  and  that  defend- 
ant wrongfully  detains  it  under  an  execu- 
tion against  a  third  person,  is  not  defective 
because  of  its  failure  to  allege  that  the 
taking  was  wrongful,  as  the  facts  averred 
clearly  show  this  to  have  been  the  fact. 
Button  v.  Lusk,  10  N.  Y.  Supp.  582;  19  Civ. 
Proc.   111. 

In  trover  defendant  denied  the  complaint, 
and  afterwards  filed  an  amended  answer, 
which  set  up  matters  of  justification,  but 
contained  no  denial. — Held,  that  under  the 
rule  that  pleadings  in  justices'  courts  are 
to  be  liberally  construed,  and  since  de- 
fendant evidently  intended  the  amended 
answer  to  be  in  addition  to  the  denial  con- 
tained in  the  original  answer,  it  would  be 
so  considered,  and  all  matters  which  might 
have  constituted  a  defense  under  the  orig- 
inal and  amended  answers  should  have  been 
admitted.  Van  Curen  v.  Switzer,  11  N.  Y. 
Supp.  263;  33  State  Rep.  733. 

Judgment. — A  justice  of  the  peace  has 
no  authority  to  enter  judgment  upon  a  veri- 
fied complaint,  without  proof  of  the  cause 
of  action,  in  an  action  for  fraud  and  deceit. 
Ku88ellewskey  v.  Fabricant,  8  Misc.  104, 
McLaughlin,   Co.  J. 

The  verified  complaint  in  justice's  court 
alleged  that  defendant  made  certain  rep- 
resentations as  to  his  solvency  with  in- 
tent to  deceive  and  defraud  plaintiff  and  to 
induce  him  to  sell  defendant  goods  on  cred- 
it; that  plaintiff,  relying  thereon,  sold  him 
goods  to  the  amount  of  $180;  that  said 
representations  were  false  and  fraudulent 
and  known  to  defendant  to  be  so;  that  no 
part  of  the  purchase  price  had  been  paid 
except  $100,  and  none  of  the  goods  returned, 
to  plaintiff's  damage  $80,  and  demanded 
judgment  for  $80. — Held,  that  the  cause  of 
action  was  one  for  fraud  and  deceit,  and 
that  the  justice  could  not  enter  judgment 
thereon  without  proof.     lb. 

A  judgment  by  default  cannot  be  entered 
in  an  action  brought  in  the  municipal  court 
of  Rochester  for  unliquidated  damages. 
Levis  v.  Burke.  20  State  Rep.  789;  51  Hun 
71. 


§  2941.    Account  or  instrument  for  payment  of  money  only. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defense,  or  counterclaim, 
founded  upon  an  account,  or  upon  an  instrument  for  the  payment  of  money  only, 
it  is  sufficient  for  the  party  to  deliver  the  instrument,  or  a  copy  of  the  account  to 
the  court,  and  to  state  that  there  is  due  to  him  thereupon,  from  the  adverse  party, 
a  specified  sum,  which  he  claims  to  recover  or  to  set  off. 

Co.  Proc.  §  64,  subd.  9. 

§  2942.    Items  of  account  required. 

The  court  may,  upon  the  request  of  either  party,  made  when  issue  is  joined, 
require  the  adverse  party  to  exhibit  his  account  or  demand,  or  to  state  the  nature 
thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that  or  another  specified  time;  and 
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in  case  of  his  default,  it  may  preclude  him  from  giving  evidence  of  such  parts 
thereof,  as  have  not  been  so  exhibited  or  stated. 
Co.  Proc.  §  64,  subd.  14. 


Where  defendant,  being  sued  for  money 
loaned,  alleged  in  his  answer  a  claim  for 
services  greater  than  plaintiff's  demand,  and 
plaintiff  made  no  demand  nor  requested 
any  order  of  the  court  to  be  made  requir- 
ing a  bill  of  particulars  of  defendant's  de- 
mand until  defendant  undertook  to  introduce 


evidence  thereof,  it  was  error  to  exclude 
the  evidence.  De  Oregon  v.  Saitta,  50  App. 
Div.  476;    64  N.  Y.  Supp.   10. 

Defendant  is  not  bound  to  give  a  formal 
bill  of  particulars  of  his  counterclaim,  but 
the  nature  and  extent  of  it  must  be  specified. 
Harrington  v.  Ensign,  11  Wend.  554. 


§  2943.    When  variance  to  be  disregarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof,  must  be  disre- 
garded as  immaterial,  unless  the  court  is  satisfied  that  the  adverse  party  has  been 
misled  thereby,  to  his  prejudice. 

Co.  Proc.  §  64,  subd.  10. 


Proof,  where  the  complaint  was  on  a  quan- 
tum meruit,  that  labor  and  material  were 
furnished  under  an  express  contract,  was 
not  ground  for  a  dismissal,  where  defend- 
ant's counsel  disclaimed  any  misleading 
prejudice.  Lundine  v.  Callaghan,  62  App. 
Div.  621;  81  N.  Y.  Supp.  1052. 

A  recovery  may  be  had  upon  quantum 
meruit  for  work  and  labor  proved  to  have 
been  performed,  although  the  complaint  is 
upon  a  special  contract  only,  which  is  not 
put  in  evidence,  provided  the  case  is  sub- 
mitted  without  objection  and   decided  ap- 


parently with  the  whole  merits  before  the 
court.  Irvine  v.  Wortendyke,  2  E.  D.  S. 
374. 

A  plaintiff  may  recover  on  a  complaint 
simply  for  work  and  labor,  although  it  ap- 
pears that  a  special  contract  existed,  and 
that  the  work  was  done  under  it.  Harris 
v.   Story,  2  E.  D.   S.  363. 

After  taking  time  to  decide,  and  the 
objection  not  being  taken  by  defendant,  the 
justice  cannot  give  judgment  for  defendant 
on  account  of  the  variance.  Shall  v.  Lath- 
rop,  3  Hill  237. 


§  2944.    Amendment  of  pleadings. 

The  court  must,  upon  application,  allow  a  pleading  to  be  amended,  at  any 
time  before  the  trial,  or  during  the  trial,  or  upon  appeal,  if  substantial  justice  will 
be  promoted  thereby.  Where  a  party  amends  his  pleading  after  joinder  of  issue, 
or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  necessary  to  the* adverse 
party,  in  consequence  of  the  amendment  or  pleading  over,  an  adjournment  must 
be  granted.  The  court  may  also,  in  its  discretion,  require,  as  a  condition  of 
allowing  an  amendment,  the  payment  of  costs  to  the  adverse  party. 

Co.  Proc.  §  64,  subd.  11. 

By  section  3347,  §§  724,  727,  728,  729,  730,  relating  to  defects  and  their  amendment, 
apply  to  justices'  courts. 


A  justice  of  the  peace  may,  under  §  2944, 
on  an  adjourned  day  permit  an  amendment 
of  an  action  on  an  account  stated  to  one  for 
conversion.  Oney  v.  Pomfrey,  54  Misc.  171; 
105  N.  Y.  Supp.  860. 

Where  plaintiff's  complaint  had  been  in 
no  manner  amended  after  joinder  of  issue 
in  a  suit  before  a  justice,  the  latter  had  no 
jurisdiction  to  grant  defendant  an  adjourn- 
ment, except  to  enable  defendant  to  pro- 
cure the  testimony  of  a  material  witness, 
as  authorized  by  section  2965.  Smith  v. 
Denton,  119  App.  Div.  49;  103  N.  Y.  Supp. 
882. 

Where  the  municipal  court  could  have 
allowed  an  amendment  to  the  complaint  so 
as  to  make  it  conform  to  the  proof,  the 
court  on  appeal  may,  under  Municipal 
Court  Act  and  Code  Civ.  Proc.  §  2944, 
amend  it  if  necessary  to  sustain  the  judg- 


ment. Maisch  v.  City  of  New  York,  134 
App.  Div.  201;    118  N.  Y.  Supp.  908. 

The  complaint  in  an  action  to  recover 
a  penalty  may  be  amended,  so  as  to  bring 
the  same  within  the  jurisdiction  of  a  justice 
of  the  peace,  when  too  much  has  been 
claimed  in  the  first  instance.  People  v. 
Wait,  114  App.  Div.  334;  99  N.  Y.  Supp. 
807. 

Under  §  2994,  authorizing  the  court  to 
allow  amendment  of  pleadings  if  substantial 
justice  will  be  thereby  promoted,  it  should 
not  allow  plaintiff  to  amend  his  complaint 
so  as  to  change  the  issue  from  a  fictitious 
one  on  contract  to  one  in  tort,  without  a 
condition  that  defendant  may  have  a  jury 
trial  of  the  issue,  if  he  has  waived  the 
ngnt  to  a  jury  by  not  demanding  it  when 
the  first  issue  was  joined.  Reese  v.  Baum, 
83  App.  Div.  550;  82  N.  Y.  Supp.  157. 
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Under  §  2944,  the  county  court  has  power 
to  allow  an  amendment  of  the  pleadings 
in  an  action  begun  in  justice's  court  and 
brought  there  on  appeal.  Ferguson  v.  Mc- 
Donough,  18  Week.  Dig.  128. 

A  justice  of  the.  peace  has  ample  power 
at  any  time  before  the  trial,  or  during  the 
trial,  to  amend  the  pleadings,  if  substan- 
tial justice  will  be  promoted  thereby.  The 
suitors  have  a  right  to  insist  upon  the 
exercise  of  this  power  in  a  proper  case.  It 
is  not  wholly  within  the  discretion  of  the 
magistrate  to  allow  or  refuse  the  proposed 
amendment  Vaughn  v.  Lego,  17  State 
Rep.  279;    15  Civ.  Proc.   164. 

No  uniform  independent  rule  can  be  laid 
down  under  the  Code  as  to  when  amend- 
ments of  pleadings  should  be  allowed  in 
justices'  courts  regardless  of  the  facts; 
every  case  must  be  controlled  by  the  facts 
surrounding  it;  the  test  being  whether  sub- 
stantial justice  will  be  promoted  by  allow- 
ing an  amendment.  De  Witt  v.  Greener,  11 
Civ.  Proc.  327,  Dexter,  Co.  J. 

Justices'  courts  possess,  in  general,  the 
same  powers  as  to  amendments,  as  courts 
of  record.  Fulton  v.  Heaton,  1  Barb.  552; 
Agreda  v.  Faulberg,  3  E.  D.  S.  178;  Bige- 
low  v.  Dunn,  36  How.  120;  53  Barb.  570; 
Doughty  v.  Crozier,  9  Abb.  411,  C.  P. 

But  it  is  not  the  duty  of  the  justice,  nor 
is  it  proper  for  him  to  volunteer  to  make 
amendments  not  moved  for  by  either  nartv 
Loyd  v.  Fox,  1  E.  D.  S.  101. 

Section  173  (now  §  723),  authorizing 
amendments,  applies  to  justices'  courts. 
Lapham  v.  Rice,  55  N.  Y.  472,  modf'jj  63 
Barb.  485.  6 

The  right  to  amend  is  absolute,  and  is 
operative  in  every  case  where  the  defective 
pleading  is  susceptible  of  amendment. 
Turck  v.  Richmond,  13  Barb.  533;  Hilliard 
v.  Austin,  17  Barb.  141;  Stern  v.  Drinker, 
2  E.  D.  S.  401;  Glasse  v.  Keulsen,  3  Abb. 
100,  C.   P. 

It  is  the  imperative  duty  of  the  jus- 
tice to  grant  an  amendment.  Wood  v.  Shul- 
tis,  4  Hun  309;  6  T.  &  C.  557;  Leonard  v. 
Foster,  7  Hun  464;  White  v.  Stevenson,  4 
Den.  193. 

A  party  is  entitled  to  a  fair  and  liberal 
opportunity  to  amend  his  pleading.  Smith 
v.  Mitten,  13  How.  325. 

Amendment  of  a  pleading  must  be  granted 
in  justice's  court,  if  it  can  be  seen  that 
substantial  justice  will  be  promoted  there- 
by.    Walsh  v.  Cornett,   17  Hun  27. 

The  exercise  of  the  power  to  amend  a 
pleading  it  not  wholly  discretionary;  but  a 
party  seeking  to  amend  has  a  right  to  in- 
sist upon  its  exercise  in  a  proper  case.  Ac- 
cordingly,— Held,  in  a  case  where  the  plea 
of  a  former  action  between  the  parties  as  a 
bar  to  an  action  pending  before  a  justice 
was  sought  to  be  set  up  by  an  amended  an- 
swer, and  there  was  nothing  to  show  that 
the  proposed  defense  was  false,  untrue,  or 
put  in  for  delay  or  vexation;  that  it  was 
error  to  refuse  to  permit  the  amendment. 
Vaughn  v.  Lego. 

A  justice  of   the   peace   has   the   power 


and  may  amend  a  complaint  at  any  time 
before  or  during  the  trial,  by  substituting 
one  form  of  action  for  another;  and  may 
change  the  nature  of  the  action  from  one 
in  tort  to  one  on  contract.  De  Witt  v. 
Greener. 

A  justice  of  the  peace  has  power  to  al- 
low the  pleadings  to  be  amended  so  as  to 
conform  to  the  proof,  where  it  appears, 
that  substantial  justice  will  be  promoted 
thereby.  Schork  v.  Moritz,  24  State  Rep. 
898;    6  N.   Y.   Supp.   554,   Buffalo  Supr. 

When  a  demurrer  is  sustained,  an  amend- 
ment is  a  matter  of  right.  Turck  v.  Rich- 
mond. 

If  an  objection  is  well  founded,  the  jus- 
tice must  order  the  pleading  amended.  If 
the  party  refuse  to  amend  a  defective  plead- 
ing, it  must  be  disregarded.  Stern  v. 
Drinker. 

Technical  nicety  and  precision  is  not 
required  in  an  action  before  a  justice  of  the 
peace,  unless  the  objection  is  raised  at  the 
time;  and  where  the  parties  go  to  trial  up- 
on the  complaint,  however  defective,  with- 
out objection  on  account  of  the  defect,  a 
judgment  in  favor  of  plaintiff,  if  he  proves 
a  good  cause  of  action,  will  be  sustained. 
Argersinger  v.  Lever,  17  Civ.  Proc.  352, 
Keck,  Co.  J. 

Amendment  of  complaint. — In  an  ac- 
tion brought  jointly  by  two  plaintiffs,  the 
justice  may  amend  by  striking  out  the 
name  of  one.  Lapham  v.  Rice,  55  N.  Y. 
472,  modf'g  63  Barb.  485. 

A  complaint  may  be  amended  by  adding 
a  new  cause  of  action.  Babcock  v.  Lipe,  1 
Den.  139;  or  by  reducing  the  amount  of 
damages  claimed.  Woolley  v.  Wilber,  4 
Den.  570;  or  by  substituting  one  cause  of 
action  for  another.  Bigelow  v.  Dunn,  36 
How.  120;  53  Barb.  570;  but  not  after 
plaintiff  has  rested  his  case.  Waldheim  v. 
Sichel,  1  Hilt.  45. 

The  justice  has  power  to  allow  a  com- 
plaint to  be  amended  by  striking  out  allega- 
tions sustaining  a  cause  of  action  of  which 
he  has  no  jurisdiction.  Bull  v.  Colton,  22 
Barb.  94. 

The  right  to  amend  a  complaint  is  not 
affected  by  the  fact  that  the  effect  of  it  will 
be  to  deprive  the  appellant  of  the  right  to  a 
new  trial  in  the  county  court,  where  the 
evidence  establishes  the  actual  damages  at 
less  than  $50.  Jaycox  v.  Pinney,  62  Barb. 
344.  And  see  Thompson  v.  Pine,  5  Hun 
647. 

If  too  many  persons  be  joined  as  de- 
fendants, the  names  of  those  improperly 
joined  may  be  stricken  out,  and  judgment 
rendered  against  the  others;  §  173,  old 
Code  (now  §  723),  applied  to  justices' 
courts.  Lowe  v.  Rommell,  5  Daly  17.  over- 
ruling Gates  v.  Ward,  17  Barb.  424;  Gil- 
more  v.  Jacobs,  48  Barb.  336;  Webster  v. 
Hopkins,  11  How.  140.  See  Ackley  v.  Tar- 
box,  31  N.  Y.  564,  rev'g  29  Barb.  512. 

The  justice  has  no  power  to  allow  an 
amendment,  changing  the  cause  of  action 
from  contract  to  tort,  at  an  adjourned  hear- 
ing, at  which  defendant  is  not  present,  and 
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without  notice  to  the  latter;  it  is  a  gross 
abuse  of  discretion.  Birdsall  v.  Fuller,  11 
Hun  204;  Gil  more  v.  Barnett,  20  Hun  514. 
Plaintiff,  on  commencing  an  action,  in  a 
justice's  court,  procured  a  short  summons 
against  defendant,  a  non-resident,  on  an.  affi- 
davit stating  that  the  action  was  on  a  con- 
tract. Before  the  return  day  the  parties 
appeared,  and  plaintiff  declared  on  contract 
for  cattle  sold,  and  defendant  denied  the 
allegations  of  the  complaint.  The  case  was 
adjourned,  and  on  the  return  day  defendant 
did  not  appear.  Plaintiff  then  amended  the 
complaint,  declared  in  tort  for  the  conver- 
sion of  the  cattle,  recovered  a  judgment, 
filed  and  docketed  a  transcript  thereof,  and 
issued  thereon  an  execution  against  the  per- 
son of  defendant. — Held,  that  the  amend- 
ment should  not  have  been  allowed,  and 
that  the  execution  was  properly  vacated  and 
set  aside  by  the  county  court.  Gilmore  v. 
Barnett. 

Amendment  of  answer. — It  is  error  to 
refuse  an  amendment  of  the  answer  made 
in  good  faith;  and  such  error  is  reviewable 
on  appeal.     Walsh  v.  Cornett,  17  Hun  27. 

Where  an  answer  is  defective,  the  justice 
Bhould  allow  it  to  be  amended.  Smith  v. 
Mitten,  13  How.  325;  and  an  additional  de- 
fense may  be  interposed.  Colvin  v.  Cor- 
win,  15  Wend.  557;  but  not  on  the  trial. 
Tattersall  v.  Haas,  1  Hilt.  56. 

Although  it  is  questioned  whether  a  de- 
fendant could  file  a  supplemental  answer; 
Russell  v.  Ruckman,  3  E.  D.  S.  419;  the 
same  object  can  be  accomplished  by  amend- 
ment. Price  v.  Peters,  15  Abb.  197,  C.  P. 
Hall  v.  Olney,  62  Barb.  27.  And  see  Res- 
sequie  v.   Brownson,  4  Barb.  541. 

Defendant  has  a  right  to  amend  his  an- 
swer on  the  adjourned  day  after  issue,  by 
setting  up  facts  occurring  in  the  interval, 
such  as  a  trial  in  another  action,  in  which 
the  cause  of  action  in  this  had  been  set  up 
as  a  counterclaim,  and  passed  on  by  the 
jury.  Ryan  v.  Lewis,  5  T.  &  C.  662;  3  Hun 
429. 

A  defense  accruing  after  evidence  closed, 
but  before  submission,  may  be  set  up  by 
amendment.  Price  v.  Peters,  15  Abb.  197, 
C.   P. 


Evidence  of  facts  occurring  after  the  com- 
'  mencement  of  the  action,  can  only  be  re- 
|  ceived  after  an  amendment  of  the  pleading. 
Hall  v.  Olney. 

In  an  action  by  the  payee  of  a  promis- 
sory note,  the  maker,  on  the  return  day,  set 
up  a  general  denial,  payment  and  set-off. 
On  the  adjourned  day  he  asked  to  amend  by 
setting  up  that  the  note  was  given  on  the 
purchase  of  a  horse,  with  a  warranty,  and 
setting  up  a  breach  thereof.  The  motion 
was  denied.  On  his  application  the  case 
was  again  adjourned.  On  the  second  ad- 
journed day  he  again  moved  to  amend, 
which  was  again  denied,  and  judgment  ren- 
dered against  him. — Held,  that  as  the  pro- 
posed amendment  presented  a  meritorious 
defense  which  the  court  could  not  say  could 
not  be  proved,  and  it  was  not  shown  to  be 
put  in  for  delay,  it  was  error  to  deny  his 
motion  to  amend,  and  that  such  error  was 
reviewable  on  appeal.  Walsh  v.  Cornett, 
17  Hun  27. 

Plea  of  title  may  be  interposed  by  way 
of  amendment  at  any  time  before  trial, 
when  substantial  justice  is  promoted  there- 
by. Hinds  v.  Page,  6  Abb.  N.  S.  58,  Prin- 
dle,  Co.  J.  And  see  Smith  v.  Mitten,  13 
How.  325. 

Amendment  at  trial. — If  a  defendant 
unite  in  one  answer  matter  in  abatement 
and  matter  in  bar,  the  court  may  disregard 
the  former  and  try  the  case  upon  the  merits. 
Monteith  v.  Cash,  1  E.  D.  S.  412;  Andrews 
v.  Thorp,  Id.  615. 

As  to  amendment  during  trial.  Leonard 
v.  Foster,  7  Hun  464. 

Where  a  complaint  set  forth  a  cause  of 
action  for  conversion,  and  plaintiff  on  the 
trial  expressly  waived  the  tort  and  asked 
leave  to  amend  by  setting  forth  a  second 
cause  of  action  for  liquidated  damages  un- 
der a  contract,  relating  to  the  same  subject- 
matter  as  the  first  cause  of  action, — Held, 
that  the  change  of  the  first  cause  of  action 
from  tort  to  contract  did  not  work  injus- 
tice to  defendant,  as  it  did  not  change  the 
nature  of  the  proof  required.  De  Witt  v. 
Greener,   11   Civ.  Proc.  327,  Dexter,  Co.  J. 


§  2945.    Counterclaims. 

Sections  601  and  502  of  this  act  apply  to  a  counterclaim  in  an  action  brought 
in  a  justice's  court;  except  that  euch  a  counterclaim  cannot  be  interposed,  unless 
it  is  of  such  a  nature,  that  a  justice's  court  has  jurisdiction  of  a  cause  of  action 
founded  thereon. 

In  place  of  2  R.  8.  234,  §  50. 

The  effect  in  connection  with  the  next  section,  is  to  make  the  rule  as  to  counterclaims 
substantially  the  same  in  all  courts. 


Where  plaintiff  sued  before  a  justice  on 
a  contract  for  services,  a  counterclaim  al- 
leging- that  plaintiff  was  employed  as  a 
night  watchman  of  defendant's  cement 
works,  and  that,  though  he  was  required  to 
keep  awake  and  watch  defendant's  boilers, 
he  so  carelessly  and  negligently  performed 
his  duty  that  he  went  to  sleep,  and  permit- 


ted the  boilers  to  become  overheated  and 
the  water  to  become  low  therein,  so  that 
the  boilers  were  injured,  to  defendant's  dam- 
age in  the  sum  of  $150,  did  not  set  out  an 
action  for  a  tort,  but  for  breach  of  con- 
tract, and  was  properly  pleaded  as  a  coun- 
terclaim. Hagin  v.  Cayuga  Lake  Cement 
Co.,  105  App.  Div.  269;  93  N.  Y.  Supp.  428. 
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Where  the  amount  claimed  by  the  plain- 
tiff is  admitted  and  the  defendant  answers 
and  relies  upon  counterclaim  his  is  the 
right  to  open  and  close,  notwithstanding 
the  requirement  of  §  2891.  Harley  v.  Fitz- 
gerald, 84  Hun  305;  65  State  Rep.  543;  32 
N.  Y.  414. 

The  Code  permits  a  counterclaim  in  a 
justice's  court,  of  the  same  nature  as  the 
counterclaim  allowed  in  actions  in  the  su- 
preme court.  And  a  defendant  may  recover 
upon  a  counterclaim  in  that  court,  to  an 
amount  not  exceeding  $200,  over  and  beyond 
extinguishing  plaintiff's  claim.  Williams  v. 
Bitner,  1  Lans.  200. 

Part  of  a  counterclaim  may  be  proved 
and  allowed.  Smith  v.  Burke,  10  Johns. 
110. 

A  justice's  judgment  is  not  defeated  as 
a  counterclaim  by  showing  that  the  justice 
had  not  given  security  or  taken  the  oath 
required  by  law.  It  is  sufficient  that  he 
was  an  officer  de  facto.  Greenleaf  v.  Low, 
4  Den.    168. 

Plaintiff  must  object  to  a  counterclaim 
before  submission  to  the  jury,  otherwise 
consent  will  be  implied,  and  the  verdict 
becomes  a  bar  to  a  subsequent  suit.  King 
v.  Puller,  3  Cai.   152. 

Where  two  suits  were  pending  against  the 
same  defendant  at  the  same  time,  and  he 
allowed  judgment  to  be  taken  in  tne  first 
suit,  and  interposed  a  counterclaim  in  the 
second, — Held,  that  his  counterclaim  should 
have  been  interposed  in  first  suit.  Ser- 
jeant v.  Holmes,  3  Johns.  428. 

In  an  action  against  a  husband  for  a  debt 
due  by  him,  a  claim  of  the  wife  upon  sale 
of  her  separate  property  cannot  be  effec- 
tual as  a  counterclaim.  Chaffee  v.  Cox,  1 
Hilt.  78.  But  such  evidence  may  be  ad- 
missible to  defeat  plaintiff's  claim  under  a 
general  denial,  where  the  proof  has  a  tend- 
ency to  show  that  the  wife,  before  the  goods 
were  purchased  of  plaintiff,  had  delivered 
to  him  property  for  which  she  was  to  re- 
ceive from  him  goods  in  payment.     lb. 

In    an   action    in   a   justice's   court,   the 


complaint  alleged  that  defendant  negligent- 
ly drove  his  wagon  against  that  of  plaintiff, 
to  his  damage  in  the  amount  of  $40.  The 
answer  set  up  a  counterclaim  for  injuries 
caused  to  defendant's  person  and  wagon, 
through  the  alleged  negligence  of  plaintiff 
in  the  same  collision,  in  the  sum  of  $1,000. 
The  justice  overruled  an  objection  to  the 
counterclaim  on  the  ground  that  it  ex- 
ceeded the  jurisdiction  of  the  court. — Held, 
that  while  the  amount  of  a  counterclaim 
upon  contract  which  might  be  interposed 
in  a  justice's  court  was  limited  in  amount, 
such  limitation  did  not  apply  to  a  counter- 
claim which  on  its  face  arose  out  of  the 
same  transaction  set  forth  in  the  complaint 
as  the  foundation  of  plaintiff's  claim.  That 
the  two  causes  of  action  for  injuries  to  de- 
fendant's person  and  wagon  were  properly 
united  in  one  counterclaim.  Heigle  v.  Wil- 
lis, 50  Hun  588. 

In  an  action  in  justice's  court  for  wrong- 
ful injury  to  a  horse,  defendant  answered, 
among  other  things,  with  a  counterclaim 
for  damages  alleged  to  have  been  incurred 
by  defendant  through  plaintiff's  negligence 
in  driving  a  vicious  horse  at  the  time  and 
place  named  in  the  complaint. — Held,  not 
a  good  counterclaim;  it  was  in  tort,  but 
not  pleaded  as  arising  out  of  the  same 
transaction  as  plaintiff's  cause  of  action. 
Hinklev  v.  T.  &  A.  H.  R.  R.  Co.,  4  State 
Rep.  793. 

As  to  requirement  of  counterclaim  in  cer- 
tain cases,  see  Welch  v.  Hazel  ton,  14  How. 
97,  Marvin,  J. 

On  a  trial  before  a  justice,  defendant  in- 
terposed no  defense  to  plaintiff's  claim,  but 
offered  a  note  given  by  plaintiff  and  an- 
other to  defendant.  Plaintiff  objected  to 
the  introduction  of  the  note  as  a  counter- 
claim, but  stated  that  he  would  allow  it  as 
payment  on  the  claim  in  action.  Defendant 
gave  his  consent  to  the  matter. — Held,  that 
judgment  was  properly  entered  for  plaintiff, 
The  allowance  of  the  note  as  payment  did 
not  affect  the  jurisdiction  of  the  justice. 
Hearman  v.  Snyder,  19  State  Rep.  822. 


§  2946.    Counterclaim  where  executor  or  trustee  a  party. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an  action  against 
a  person  sued  in  a  representative  capacity,  or  in  favor  of  an  executor  or  adminis- 
trator, except  that  the  defendant  cannot  take  judgment  against  the  plaintiff  upon 
a  counterclaim,  for  a  sum  exceeding  two  hundred  dollars. 

In  place  of  2  R.  S.  236,  §§  55,  56. 

§  2947.    Effect  of  neglect  to  plead  counterclaim. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or  for  breach  of  a 
contract,  neglects  to  interpose  a  counterclaim,  consisting  of  a  cause  of  action  in 
his  favor  to  recover  damages  for  a  like  cause,  which  might  have  been  allowed  to 
him  upon  the  trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  maintain insr  an 
action  to  recover  the  same,  or  any  part  thereof. 

2R.S.  238,  §  57. 


§  2947  is  limited  specifically  to  actions 
"to  recover  damages  upon  or  for  breach  of 
a  contract,"  and  has  no  application  to  an 


action  for  conversion.     Clifft  v.  Mercer,  79 
App.  Div.  369;   79  N.  Y.  Supp.  622. 

In   an   action   on   a   note   in   a  justice's 
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court,  where  it  appeared  that  by  agreement 
the  maker  of  the  note  was  to  be  allowed  on 
the  note  the  value  of  services  rendered,  and 
judgment  is  taken  by  default,  defendant  is 
not  precluded  from  thereafter  maintaining 
an  action  to  recover  for  such  services;  the 
value  thereof  being  undetermined.  White 
v.  Curtis,  49  Misc.  50;  98  N.  Y.  Supp.  319. 

The  Code  provisions  requiring  certain 
counterclaims  to  be  pleaded  in  actions  in 
justices'  courts  have  no  application  to  the 
city  court  of  New  York,  which  is  a  court  of 
record.  Notara  v.  Be  Kamalaris,  22  Misc. 
337;   49  N.  Y.  Supp.  216,  App.  T. 

A  complaint  alleged  that  plaintiff  em- 
ployed defendant,  an  attorney,  to  bring  an 
action  for  him;  that  judgment  therein  was 


rendered  in  favor  of  plaintiff,  and  was  col- 
lected by  defendant,  who  refuses  to  pay  it 
over  to  plaintiff;  and  that  defendant  "has 
and  does  now  wrongfully  convert  the  same." 
— Held,  that  such  complaint  stated  a  cause 
of  action,  not  on  contract,  but  for  the 
wrongful  conversion  of  money  received  by 
defendant  in  a  fiduciary  capacity ;  and  there- 
fore the  neglect  of  defendant  to  set  up  as 
a  counterclaim  a  cause  of  action  against 
plaintiff  arising  out  of  contact  did  not  pre- 
clude defendant  from  afterwards  suing 
plaintiff  thereon.  Davis  v.  Aikin,  85  Hun 
554;  33  N.  Y.  Supp.  103. 

Defendant  is  not  bound  to  set  off  a  joint 
and  several  note  of  plaintiff  and  another. 
Culver  v.   Barney,   14  Wend.   161. 


§  2948.    When  counterclaim  need  not  be  pleaded. 

But  the  prohibition  contained  in  the  last  section  does  not  extend  to  either  of 
the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dollars  more  than 
the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  before  the  com- 
mencement of  the  action,  in  which  it  might  have  been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated  damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  another  action  was 
pending,  at  the  time  when  the  action  was  commenced. 

5.  Where  judgment  is  taken  against  the  defendant,  without  personal  service  of 
the  summons  upon  him,  or  an  appearance  by  him. 

2  R.  S.  236,  §  58,  as  amended,  L.  1840,  c.  317. 

§  2949.    Judgment  upon  counterclaim. 

Where  a  counterclaim  is  established,  which  equals  the  plaintiffs  demand,  the 
judgment  must  be  in  favor  of  the  defendant.  Where  it  is  less  than  the  plaintiff's 
demand,  the  plaintiff  must  have  judgment  for  the  residue  only.  Where  it  exceeds 
the  plaintiff's  demand,  the  defendant  must  have  judgment  for  the  excess,  or  so 
much  thereof  as  is  due  from  the  plaintiff,  unless  it  is  more  than  the  sum  of  two 
hundred  dollars.  If  it  is  more  than  two  hundred  dollars,  or  if  no  part  of  it  is  due 
from  the  plaintiff,  the  justice  must,  at  the  election  of  the  defendant,  either : 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  satisfy  the  plaintiff's 
demand,  and  render  judgment  for  the  defendant  for  his  costs;  in  which  case,  the 
defendant  may  maintain  an  action  for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which  case,  the  defend- 
ant may  thereafter  maintain  an  action  for  the  whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person,  so  much  thereof 
as  the  judgment  does  not  cancel. 

2  R.  S.  235,  236,  §§  52,  53,  and  58,  in  part. 


A  justice  of  the  peace  has  jurisdiction 
of  a  cause  of  action  when  defendant's  coun- 
terclaim exceeds  the  sum  of  $200.  Heigel 
v.  Willis,  20  State  Rep.  639. 

Where  a  judgment  is  set  up  as  a  coun- 
terclaim and  passed  upon  by  the  jury,  it  is 
extinguished;  otherwise,  if  it  can  be  affirm- 
atively shown  that  the  jury  could  not  legal- 
ly have  allowed  the  defense.  McGuinty  v. 
Henrick,  5  Wend.  240. 

Where  plaintiff's   demand    fails,   defend- 


ant is  entitled  to  an  affirmative  judgment 
for  the  amount  of  his  established  counter- 
claim.    Greenleai  v.  Low,  4  Den,  168. 

The  counterclaims  set  up  under  an 
amended  anewer  on  appeal  were  not  ex- 
tinguished by  the  judgment  in  the  justice's 
court,  for  the  reason  that  the  amount  of  the 
counterclaim  was  $200  more  than  the  judg- 
ment recovered  before  the  justice.  Adolpn 
v.  De  Gen,  0  State  Rep.  463. 
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§  2950.    Judgment  where  accounts  exceed  limit. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the  accounts  of  both 
parties,  proved  to  the  satisfaction  of  the  justice,  exceeds  four  hundred  dollars, 
judgment  of  discontinuance  must  be  rendered  against  the  plaintiff,  with  costs. 

2R.S.  235,  §  64. 


Where  plaintiff's  demand  and  defendant's 
set-off  exceed  $400,  a  judgment  for  the  bal- 
ance  is   not   void,    though   erroneous,    but 


should  be  reversed.    Lamoure  v.  Caryl,  4 
Den.  370. 


§  2951/   Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matters  of  defense,  set  forth 
in  his  answer  facts,  showing  that  the  title  to  real  property  will  come  in  question. 
Such  an  answer  must  be  in  writing ;  and  it  must  be  signed  by  the  defendant,  or  his 
attorney  or  agent,  and  delivered  to  the  justice.  The  justice  must,  thereupon, 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

Co.  Proc.  §  56. 


In  an  action  before  a  justice  for  breach 
of  contract  for  the  cutting  of  hoop  poles, 
that  a  special  plea  that  plaintiff  was  not  . 
the  owner  of  the  land,  nor  the  trees  cut 
therefrom,  was  insufficient  as  a  plea  of  title,  | 
which  means  some  affirmative,  unequivocal  . 
assertion  on  the  part  of  defendant  of  title  to  ' 
the  locus  in  quo,  or  some  part  thereof. 
Rose  v.  Purcell,  64  Misc.  674;  120  N.  Y.  ' 
Supp.  860. 

Plaintiff  sued  the  defendant  in  a  justice's 
court,  and  the  defendant  took  issue  by 
pleading  facts  showing  that  the  title  to 
real  property  would  come  in  question,  but 
pleaded  nothing  else;  thereupon  the  plain- 
tiff duly  discontinued  before  the  justice 
and  brought  a  new  action  in  the  county 
court  for  the  same  cause  of  action;  the  de- 
fendant interposed  the  same  answer  as  in 
the  justice's  court,  but  was  allowed  to 
amend  it  so  as  to  allege  a  new  and  addition- 
al defense  by  way  of  counterclaim. — Held, 
that  under  §  2957,  the  county  court  had 
no  power  to  grant  an  order  permitting  de- 
fendant to  set  up  a  new  defense.  Moisen 
v.  Burr,  102  App.  Div.  248;  92  N.  Y.  Supp. 
435. 

§  2951,  et  seq.,  which  provide  for  the  dis- 
continuance of  an  "action"  in  a  justice 
court  when  the  answer  sets  up  a  claim  of 
title  to  land,  do  not  apply  to  summary  pro- 
ceedings. People  ex  rel.  Baldwin  v.  Gold- 
fogle,  23  Civ.  Proc.  417;  30  N.  Y.  Supp. 
296  Sp.  T. 

A  plea  of  title,  it  seems,  under  §  2951 
of  the  Code,  means  some  affirmative  un- 
equivocal assertion  on  the  part  of  the  de- 
fendant, of  title  to  the  locus  in  quo  or 
some  part  thereof.  La  Rue  v.  Smith,  153 
X.  Y.  428;  47  N.  E.  796. 

The  defense  may  be  pleaded  at  any  time 
before  trial;  and  when  required  by  sub- 
stantial justice,  it  is  mandatory  to  allow 
the  amendment  of  pleading.  Barnard  v. 
Clark,  33  Misc.  330;  68  N.  Y.  Supp.  624, 
Co.  Ct 

An  answer  alleging  that  defendants  were 
the  "owners  in  fee"  of  the  premises  at  the 
time  of  the  trespass  sued  for  sufficiently 
sets  forth  "facts  showing  that  title  to  real 


property  will  come  in  question"  to  require 
the  justice  to  discontinue  the  action.  Man- 
fredi  v.  Wiederman,  14  Misc.  342;  35  N.  Y. 
Supp.  680,  C.  P. 

Where  defendant  did  not  take  steps  for 
a  discontinuance,  failure  of  the  justice  to 
dismiss,  though  title  was  brought  in  ques- 
tion and  disputed,  did  not  render  his  judg- 
ment void  for  want  of  jurisdiction,  but 
merely  erroneous,  and  the  county  court 
could  try  the  case,  including  the  question 
of  title,  on  appeal,  it  being  provided  by  § 
3071  that,  on  such  appeal,  all  proceedings 
are  the  same  as  if  the  action  had  been,  com- 
menced there,  except  as  otherwise  specifi- 
cally provided.  Gould  v.  Patterson,  87  Hun 
533;  34  N.  Y.  Supp.  289. 

These  provisions  as  to  removal  from  a 
justice's  court  on  an  answer  of  title  do  not 
apply  to  summary  proceedings  against 
squatters,  under  §  2232,  subd.  4.  Matter  of 
White,    12   Abb.  N.   C.   348?   Lawrence,  J. 

A  plea  of  title  is  unavailing  unless  in 
writing.    Sage  v.  Barnes,  9  Johns.  365. 

An  answer  of  title  may  be  interposed 
by  an  amended  answer  after  an  adjourn- 
ment Hinds  v.  Page,  6  Abb.  N.  S.  58, 
Prindle,  Co.  J. ;  Weeks  v.  Strouble,  36  How. 
123,  Schoonmaker,  Co.  J. 

After  plea  of  title  to  a  portion  of  the 
land  where  a  trespass  was  committed,  plain- 
tiff may  avoid  jt  by  amending  the  com- 
plaint. Shull  v.  Green,  49  Barb.  311,  affi'g 
34  How.  418. 

In  pleading  title,  the  same  care  should 
be  taken  as  in  pleading  in  an  action  in  the 
supreme  court.  The  issue  as  originally  cre- 
ated cannot  be  changed.  Houghtaling  v. 
Houghtaling,  5  Barb.  379;  Tuthill  v.  Clark, 
11  Wend.  642;  Brotherton  v.  Wright,  15 
Wend.  237.  And  see  Dorman  v.  Lang,  3 
How.  59. 

Where  the  complaint  is  so  drawn  that 
defendant  can  set  up  a  title  in  his  answer, 
but  omits  to  do  so,  the  justice  retains  his 
jurisdiction,  and  defendant  will  be  pre- 
cluded from  putting  it  in  question  on  the 
trial.  Adams  v.  Rivers,  11  Barb.  390.  See 
Bellows  v.   Sackett,   15  Barb.  96;    Fred.  & 
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8.  PL  MCo.v.  Wait,  27  Barb.  214;  Brown 
?.  Schofield,  8  Barb.  239. 

Where  title  is  not  pleaded,  the  justice  is 
not  ousted  because  it  may  be  necessary  to 
prove  title  in  order  to  sustain  the  action, 
unless  such  title  is  disputed  by  defendant. 
Bellows  v.  Sackett;  Fred.  &  S.  PL  Rd.  Co. 
?.  Wait;  Adams  v.  Rivers;  Boyer  v.  Scho- 
field,  2  Keyes  628;  1  Abb.  Ct.  of  App.  Dec 
177. 

A  plea  of  title  must  constitute  the  real 
defense  to  the  action,  otherwise  it  may  be 
overruled  and  the  justice  may  proceed  with 
the  case.  Fleet  v.  Young,  7  Wend.  291; 
And  see  Parker  v.  Van  Houten,  Id.  146; 
Witter  v.  Blodget,  4  Leg.  Obs.  263;  Sage  v. 
Barnes,  9  Johns.  365. 

The  justice  retains  jurisdiction  where 
title  is  admitted,  but  the  place  of  the  tres- 
pass is  denied.  Heintc  v.  Dellinger,  28 
How.  39,  Daniels,  J.  See  Earl  of  Craven  v. 
Price,  53  Barb.  442;   37  How.  15. 

When  title  is  not  involved. — A  ques- 
tion of  encroachment  does  not  per  se  in- 
volve the  title.  Fleet  v.  Youngs,  7  Wend. 
291.    See,   however,   Hinds  vTPage. 

Title  embraces  the  right  to  the  posses- 
sion and  everything  but  the  bare,  naked 
possession.  Ehle  v.  Quackenboss.  6  Hill 
537. 

In  an  action  for  damages  from  the  bite 
of  a  dog,  an  allegation  that  plaintiff,  when 
injured,  was  where  he  had  no  right  to 
be,  does  not  put  in  issue  a  claim  of  title. 
Pierret  v.  Moller,  3  E.  D.  S.  574.  And  see 
Roulston  v.  Clark,  3  E.  D.  S.  366. 

An  issue  on  a  license  to  do  an  act  on 
real  estate,  which  would  otherwise  be  a  tres- 
pass, does  not  present  ((a  claim  of  title  to 
real  property."  Launitz  v.  Barnum,  4  Sand. 
637;  Muller  v.  Bayard,  15  Abb.  449,  N.  Y. 
Supr.,  Robertson,  J.;  Utter  v.  Gifford,  25 
How.  289;  Earl  of  Craven  v.  Price;  O'Reilly 
v.  Davies,  4  Sand.  722;  Dolittle  v.  Eddy,  7 
Barb.  74. 

Unless  plaintiff's  title  is  traversed  by 
answer.    O'Reilly  v.  Davies. 

Plaintiff  brought  an  action  against  de- 
fendant for  damage*  done  to  his  personal 
property  while  on  nis  lands.  Defendant  set 
up,  in  answer,  trespass  and  contributory 
negligence  on  the  part  of  plaintiff.  On  the 
trial  plaintiff  attempted  to  justify  his  be- 
ing on  defendant's  lands  by  evidence  of  an 
easement  or  license.  The  jury  found  for  de- 
fendant. On  appeal  to  the  county  court,  in 
a  new  trial  had  there,  evidence  of  an  ease- 
ment or  license  was  again  given  by  plain- 
tiff, under  defendant's  objection. — Held,  er- 
ror; that  in  such  a  case,  the  justice,  or  the 
county  court,  on  appeal,  must  dismiss  the 
action.  Robertson  v.  Brink,  13  Week.  Dig. 
109.  * 

Title  does  not  come  in  question  in  a  suit 
to  recover  a  tax  paid  by  mistake  by  plain- 
tiff on  a  lot  of  defendant's,  defendant's  title 
not  being  disputed  on  the  trial.  Nixon  v. 
Jenkins,  1  Hilt  318. 

The  question  of  actual  possession  is  not 
sv  question  of  title.  Fred.  &  S.  PL  Rd.  Co. 
v.  Wait,  27  Barb.  214;  Rathbone  v.  McCon- 


nell,  21  N.  Y.  466,  affi'g  20  Barb.  311; 
Townsend  v.  Bissell,  5  T.  &  C.  583;  Clow  v. 
Van  Loan,  6  Id.  458;  4  Hun  184;  Ryan  v. 
Harrigan,  9  Hun  520. 

A  question  of  right  to  have  a  stream  flow 
over  a  certain  course,  does  not  necessarily 
involve  title.  Bowyer  v.  Schofield,  1  Abb. 
Ct.  App.  Dec.  177;  2  Keyes  628. 

A  general  denial  to  a  complaint  for  dam- 
ages for  obstructing  plaintiff's  door,  carry- 
ing away  his  fence,  boards,  etc.,  does  not 
involve  a  question  of  title.  Althause  v. 
Rice,  4  E.  D.  S.  347. 

This  action  was  brought  to  recover  dam- 
ages to  real  property,  for  injuries  to  the 
water-power  belonging  to  plaintiff,  through 
defendant's  acts  on  his  own  land.  Plain- 
tiff made  no  claim  of  easement  in  defend- 
ant's property,  nor  did  defendant  claim  any 
right  in  plaintiff's  premises. — Held,  that  no 
question  of  title  arose,  and  that  an  order  of 
the  justice  presiding  at  the  trial  refusing 
to  certify  that  the  title  to  real  property 
came  in  question,  was  correct.  Hawkins  v. 
Peterson,  9  Week.  Dig.  408. 

Where,  after  a  recovery  in  ejectment,  de- 
fendant surrenders  the  possession,  plaintiff 
may  maintain  trespass  in  a  justice's  court, 
for  a  prior  act  to  the  injury  of  the  in- 
heritance. In  such  a  case,  the  title  can- 
not come  in  question.  Haley  v.  Wheeler,  8 
Hun  569. 

An  issue  upon  an  agreement  to  open  a 
road  and  remove  a  fence,  does  not  raise  a 
question  of  title.  Storms  v.  Snyder,  10 
Johns.  109. 

It  does  not  arise  in  an  action  to  recover 
damages  for  breach  of  an  agreement  to 
convey  lands,  when  the  only  issue  is  whether 
an  inchoate  right  of  dower  in  the  wife  of 
defendant  is  an  incumbrance.  Smith  v. 
Riggs,  2  Duer  622. 

An  answer  justifying  entry  under  an  ex- 
ecutory contract  for  sale — Held,  not  to 
constitute  a  claim  of  title.  Dolittle  v.  Ed- 
dy, 7  Barb.  74.  But  see  Powell  v.  Rust, 
1  C.  R.,  N.  S.  172;  8  Barb.  567. 

An  action  by  the  occupant  of  a  house  to 
recover  damages  for  negligence  in  blasting, 
does  not  necessarily  involve  title.  Hardrop 
v.  Gallagher,  2  E.  D.  S.  523. 

A  justice  has  jurisdiction  of  an  action 
for  obstructing  a  highway;  and  a  plea  of 
title  is  no  bar  to  such  an  action.  Chapman 
v.  Swan,  65  Barb.  210. 

Where,  in  an  action  brought  to  recover 
the  expense  of  building  defendant's  portion 
of  a  division  fence  between  the  adjoining 
lands  of  the  parties,  originally  commenced 
in  a  justice's  court  and  discontinued  there 
because  defendant  alleged  that  the  title  to 
real  property  would  come  in  question  and 
gave  the  proper  undertaking  to  procure  a 
discontinuance,  the  evidence  disclosed  that 
before  any  dispute  had  arisen  between  the 
parties  they  had  caused,  the  line  between 
their  farms  to  be  surveyed,  and  erected 
monuments  which  indicated  the  true  line 
of  their  land,  the  correctness  of  which  mon- 
uments and  the  fact  that  they  still  remained 
there  was  undisputed  by  either  party,  the 
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only  question  being  as  to  whether  the  por- 
tion of  the  fence  which  plaintiff  built  for 
defendant  and  for  which  he  sought  to  re- 
cover had  been  built  upon  such  line, — 
Held,  that  the  question  of  title  to  land  did 
not  come  in  question,  but  simply  one  of  lo- 
cation, not  of  the  line,  but  of  the  fence 
which  had  been  built  by  plaintiff,  and  that, 
therefore,  upon  the  rendition  of  final  judg- 
ment, after  the  trial  of  the  issue  of  fact,  al- 
though such  judgment  was  rendered  in  favor 
of  defendant,  plaintiff  was  entitled  to  costs. 
Collins  v.  Adams,   15  Civ.  Proc.  384. 

When  title  is  involved.  —  Where  the 
complaint  alleges  ownership,  a  general  de- 
nial raises  a  question  of  title.  Main  v. 
Cooper,  25  N.  Y.  180,  affi'g  26  Barb.  468. 

Where  the  action  was  for  waste,  and  the 
complaint  alleged  a  forfeiture,  and  prayed 
a  recovery  of  possession, — Held,  that  the 
title  appeared  in  question  on  the  face  of  the 
complaint.    Snyder  v.  Beyer,  3  E.  D.  S.  235. 

Where,  in  an  action  by  the  assignee  of 
a  lessor,  of  a  lease  in  fee,  to  recover  rent, 
the  complaint  alleged  that  plaintiff  became 
the  owner  of  the  rent,  and  seized  in  fee  of 
the  estate,  and  defendant  denied  all  the  al- 
legations of  the  complaint, — Held  that  the 
title  came  in  question.     Main  v.  Cooper. 

When,  in  an  action  to  recover  rent,  de- 
fendant alleges  in  his  answer  that  he  is  the 
owner  in  fee  of  the  premises,  title  to  real 
property  is  brought  in  question.  Van  Etten 
v.  Van  Etten,  69  Hun  499;  23  N.  Y.  Supp. 
711. 

The  question  of  right  of  way  may  be  a 


question  of  title.  Little  v.  Dunn,  34  N.  Y. 
452;  1  Keyes  235;  34  How.  68;  Hastings  v. 
Glenn,  1  E.  D.  S.  402;  Alleman  v.  Day,  49 
Barb.  641;  South  worth  v.  Straight,  4  N.  Y. 
Leg.  Obs.   19. 

Where  the  answer  justifies  a  trespass  on 
the  ground  that  the  place  was  a  highway, 
a  question  of  title  is  presented.  Heath  v. 
Barmour,  53  Barb.  444,  affi'g  355  How.  1, 
affi'd  50  N.  Y.  302;  Fred,  k  S.  PI.  Rd.  Co. 
v.  Wait,  27  Barb.  214;  Whiting  v.  Dudley, 
19  Wend.  373;  Randall  v.  Crandall,  6  Hill 
342. 

Where  the  complaint  alleged  that  plain- 
tiff was  owner  in  fee  and  in  possession 
and  the  answer  denied  that  he  was  owner 
in  fee, — Held,  that  title  was  involved.  Kel- 
ly v.  N.  Y.  &  Manhattan  B.  R.  R.  Co.,  19 
Hun  363,  affi'd  81  N.  Y.  233. 

An  issue  involving  a  right  to  flow  lands 
may  raise  a  question  of  title.  Witter  v. 
Blodget,  4  N.  Y.  Leg.  Obs.  263.  And  see 
Bowyer  v.  Schofield,  1  Abb.  Ct.  of  App.  Dec 
177;  2  Keyes  628. 

In  an  action  to  recover  the  expense  of  a 
fence,  an  issue  as  to  its  location  may  pre- 
sent a  question  of  title.  Hinds  v.  Page,  6 
Abb.  N.  S.  58,  Prindle,  Co.  J. 

An  answer  by  Indians,  setting  up  the  oc- 
cupancy of  their  reservation  and  a  right 
by  virtue  thereof,  raises  a  question  of  title. 
Smith  v.  Mitten,  13  How.  325. 

As  to  title,  see  Ryan  v.  Harrigan,  9 
Hun  520;  Bowyer  v.  Schofield;  Alleman  v. 
Dey,  49  Barb.  641;  O'Donnell  v.  Brown,  3 
Lans.  474. 


§  2952.    Undertaking  upon  answer  of  title. 

In  a  case  specified  in  the  last  section,  the  defendant  must  also  deliver  to  the 
justice,  with  the  answer,  a  written  undertaking,  executed  by  one  or  more  sureties, 
approved  by  the  justice;  to  the  effect  that,  if  the  plaintiff,  within  twenty  days 
thereafter,  deposits  with  the  justice  a  summons  and  complaint  in  a  new  action, 
for  the  same  cause,  to  be  brought  in  the  proper  court,  as  prescribed  in  the  next 
section,  the  defendant  will,  within  twenty  days  after  the  deposit,  give  a  written 
admission  of  the  service  thereof.  Where  the  defendant  was  arrested  in  the  action 
before  the  justice,  the  undertaking  must  further  provide,  that  he  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  issued  to  enforce  a  final 
judgment  in  the  action  so  to  be  brought.  If  the  defendant  fails  to  comply  with 
the  undertaking,  the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding  two 
hundred  dollars. 

Co.  Proc.  §  56,  in  part. 


Plaintiff  brought  summary  proceedings  to 
dispossess  a  tenant  in  a  district  court  of  the 
city  of  New  York,  and  thereafter  discontin- 
ued the  same  on  the  mistaken  belief  that 
because  defendant  had  answered,  setting  up 
title  to  the  premises  in  question,  and  ten- 
dered the  bond  required  by  §  2952,  such 
court  was  ousted  of  jurisdiction, — Held, 
that  a  subsequent  action  was  properly 
brought  in  the  supreme  court  on  the  same 
pleadings,  as  such  court  had  the  right  to 
treat  it  as  an  action  in  ejectment,  and  cor- 
rect any  error  in  the  form  of  the  verdict,  or 
the  judgment  entered  thereon.  Jones  v. 
Reilly,  174  N.  Y.  97;  66  N.  E.  649. 

A  defendant  has  all  of  the  20  days  in 


which  to  make  a  written  admission  of  serv- 
ice, which  is  tantamount  to  personal  serv- 
ice as  of  the  day  when  the  admission  is 
given,  and  where  the  admission  is  made 
within  20  days  after  deposit  he  has  full  20 
days  from  the  date  of  the  admission  in 
which  to  plead  in  defense.  Hallock  v.  Dil- 
lon, 132  N.  Y.  Supp.  796. 

Where  it  is  desired  to  rely  upon  a  public 
easement  as  a  defense  to  an  action  in  a 
justice's  court  for  entry  upon  lands  and  the 
destruction  of  a  gate  and  bars,  defendants 
must  file  an  undertaking  as  prescribed  by 
§  2952.  Steenburgh  v.  McRorie,  60  Misc. 
510;   113  N.  Y.  Supp.   1118. 

Where  a  justice  exercises  the  right  to 


§f  2953,  2954        JUSTICE'S    c't.  1    ACTION    AFTER   ANs'r    OF  TITLE, 
c.  19,  t.  3  ' 


4575 


require  a  surety,  on  an  undertaking  by  de- 
fendant under  §  2952,  to  appear  personally 
and  justify  before  him,  he  should  inform  de- 
fendant thereof^  so  that  he  may  be  apprised 
of  what  is  necessary  for  him  to  do  to  cure 
any  defect  therein.  Barnard  v.  Clark,  33 
•Misc.  330;   68  N.  Y.  Supp.  624,  Co.  Ct. 

An  objection  to  an  undertaking  given  as 
required  by  S  2952,  in  connection  with  an 
answer  by  defendant  to  an  action  in  the  jus- 
tice court,  showing  that  title  to  realty  will 
come  in  question,  should  point  out  the  spe- 
cific defect  therein.     lb. 

A  bond  is  essential  to  deprive  the  jus- 
tice of  jurisdiction.  Randall  v.  Crandall,  6 
Hill  342;  Lalliette  v.  Van  Keuren,  7  How. 
409,  Ct.  of  App. 

Unless  title  is,  on  the  trial,  shown  by 
plaintiff  to  be  in  question.  Adams  v.  Riv- 
ers, 11  Barb.  390;  Koon  v.  Mazuzan,  6  Hill 
44. 

Defendant  need  not  join  in  the  undertak- 
ing; nor  need  it  be  under  seal,  nor  state 
any  consideration;  but  it  should  state  the 
residence  of  the  surety,  and  be  acknowledged 
by  him.  Thompson  v.  Blanchard,  3  N.  Y. 
335;  Seacord  v.  Morgan,  4  Abb.  N.  S.  249; 
35  How.  487;   3  Keyes  636;  4  Trans.  App. 

§  2953.    Where  action  brought  after  answer  of  title. 

The  court  in  which  a  new  action  is  to  be  brought  as  prescribed  in  the  last  sec- 
tion, is  the  supreme  court,  or  the  county  court  of  the  justice's  county,  at  the 
plaintiff's  election;  except  that,  where  the  justice  is  a  justice  of  the  peace  of  the 
city  of  Buffalo,  it  is  the  superior  court  of  Buffalo. 

Co.  Proc.  §  56;  the  superior  court  of  Buffalo  was  abolished  by  the  Constitution  of  1894. 

of  right,  to  a  change  of  venue  to  the  county 


319,  affi'g  17  How.  394;  Roberts  v.  Donnell, 
31  N.  Y.  446;  1  Abb.  N.  S.  4,  rev'g  10  Abb. 
454 ;  Slack  v.  Heath,  4  E.  D.  S.  95. 

If  defendant  omits,  within  the  prescribed 
time,  to  admit  service  of  a  summons  and 
complaint  deposited  by  plaintiff  with  a  jus- 
tice, he  cannot,  when  plaintiff  brings  an 
action  upon  the  undertaking,  move  in  the 
supreme  court  for  leave  to  admit  service. 
There  was  no  action  pending  until  the  serv- 
ice of  the  summons.  Davis  v.  Jones,  4  How. 
340;  3  C.  R.  63,  Harris,  J.  It  seems,  it  is 
not  necessary  for  plaintiff  to  give  notice  to 
defendant  of  the  deposit  of  the  summons  and 
complaint  with  the  justice.    lb. 

Where  a  defendant  fails  to  comply  liter- 
ally with  the  terms  of  his  undertaking,  but 
puts  in  his  answer  in  the  supreme  court  and 
plaintiff  accepts  it, — Held,  a  substantial 
performance,  and  the  waiver  does  not  af- 
fect the  identity  of  the  suits  before  the  jus- 
tice and  in  the  supreme  court.  Wiggins  v. 
Tallmadge,  7  How.  404,  Ct.  of  App. 

Unless  the  undertaking  strictly  complies 
with  the  statute  the  action  is  not  discon- 
tinued by  plea  of  title.  Kohlbrenner  v. 
Elsheimer,  19  Hun  88. 


Where  the  "new  action"  is  commenced  in 
the  supreme  court  of  the  justice's  county, 
the  defendant  is  not  entitled,  as  a  matter 


where  the  land  is  situated.    Eaton  v.  Hall, 
78  N.  Y.  Supp.  542;  79  N.  Y.  Supp.  887. 


§  2954.    When  action  before  justice  is  discontinued. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action  before  him  is 
discontinued,  and  each  party  must  pay  his  own  costs.  The  costs  so  paid  by 
either  party  must  be  allowed  to  him,  if  he  recovers  costs  in  the  new  action,  to  be 
brought  as  prescribed  in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before  the  expiration  of 
twenty  days  after  the  delivery  of  the  undertaking,  the  defendant  may  maintain 
an  action  against  the  plaintiff  to  recover  his  costs  before  the  justice. 

Co.  Proc.  §  57. 


Plea  of  title  is  a  nullity,  unless  an  un- 
dertaking is  given.  Little  v.  Denn,  34  N. 
Y.  452;  1  Keves  235:  34  How.  68  288n. 
But  see  2  Alb.  L.  J.  207. 

Where  the  title  to  land  appears  from 
the  pleadings  to  be  in  question,  but  defend- 
ant fails  to  give  the  undertaking,  defend- 
ant waives  all  objections  to  the  jurisdiction 
and  submits  his  rights  upon  the  questions 
raised  bv  the  pleadings.  Gould  v.  Patter- 
son, 22  Civ.  Proc.  230 ;  18  N.  Y.  Supp.  332 ; 
45  State  Rep.  85;  28  Abb.  N.  C.  385;  63 
Hun  575. 

When  a  defendant's  answer  shows  that 
the  title  to  real  property  is  brought  in  ques- 
tion, and  defendant  delivers  to  the  justice 
the  undertaking  required  to  remove  the  case, 


the  action  is  ipso  facto  discontinued,  the 
justice  is  ousted  of  jurisdiction,  and  any 
judgment  he  may  render  is  a  nullity.  Van 
Etten  v.  Van  Etten,  65  Hun  499;  23  N.  Y. 
Supp.  711. 

After  an  affidavit  and  undertaking  have 
been  filed  by  defendant,  the  justice  cannot 
retain  jurisdiction  of  the  cause,  by  arbi- 
trarily refusing  to  approve  the  undertak- 
ing, without  examining  the  surety,  and 
without  giving  any  reasons  for  his  disap- 
proval, and  a  judgment  thereafter  rendered 
against  defendant  in  his  absence  must  be 
reversed  on  appeal.  Harding  v.  Ellston,  13 
N.  Y.  Supp.  549;  19  Civ.  Proc  252,  Beatr 
tie,  Co.  J. 
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§  2955.    Effect  of  failure  to  give  undertaking. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  jurisdiction  of  the 
action,  and  must  proceed  therein ;  and  the  defendant  is  precluded,  in  his  defense, 
from  drawing  the  title  in  question. 

Co.  Proa  §  58. 

§  2956.    When  title  comes  in  question  at  trial 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own  showing,  that 
the  title  to  real  property  is  in  question,  and  the  title  is  disputed  by  the  defend- 
ant, the  justice  must  dismiss  the  complaint,  with  cost,  and  render  judgment 
against  the  plaintiff  accordingly. 

Co.  Proc.  §  69. 


In  an  action  before  a  justice  by  a  land- 
lord to  recover  for  injuries  by  the  tenant 
to  the  rented  premises,  defendant's  state- 
ment that  he  disputed  the  title  was  not  suf- 
ficient to  raise  the  question  of  title,  within 
§  2956,  providing  that,  when  title  is  dis- 
puted, the  justice  must  dismiss  the  com- 
plaint, where  defendant  did  not  comply  with 
sections  2951,  2952,  prescribing  the  manner 
in  which  defendant  may  raise  a  question  of 
title  in  a  justice  court.  Doughty  v.  Kings- 
ley,  69  Misc.   142;    126  N.  Y.  Supp.  285. 

§  2956  applies  only  to  actions,  and  has 
no  relation  to  summary  proceedings.  Wet- 
terer  v.  Soubirous,  22  Misc.  739;  49  N.  Y. 
Supp.  1043,  App.  T. 

The  title  must  be  disputed  upon  the  trial 
to  deprive  the  justice  of  jurisdiction. 
Koon  v.  Mazuzan,  6  Hill  44.  And  see 
Adams  v.  Beach,  Id.  271;  Bellews  v.  Sack- 
ett,  15  Barb.  96;  Nixon  v.  Jenkins,  1  Hilt. 
318;  Bowyer  v.  Schofield,  1  Abb.  Ct.  of 
App.  Dec.  177;  2  Keyes  628. 

To  entitle  a  defendant  to  dismissal  he 
must  call  the  justice's  attention  specifically 
to  the  objection.  Browne  v.  Schofield,  8 
Barb.  239. 

Right  of  way  must  be  specially  pleaded. 
The  question  of  title  upon  this  ground  can- 
not be  raised  under  a  general  issue.  Bab- 
cock  v.  Lamb,  1  Cow.  238;  Saunders  v.  Wil- 
son, 15  Wend.  338.  And  see  Quimby  v. 
Hart,  15  Johns.  304;  Dewey  v.  Bordwell,  9 
Wend.  65;  Alleman  v.  Dey,  49  Barb.  641. 

Although  a  grant  from  the  State  to  erect 
and  maintain  a  dam  is  put  in  issue  by  the 
pleadings,  if  the  only  question  tried  is 
whether  the  dam  obstructs  navigation,  the 
justice  is  not  deprived  of  jurisdiction. 
Browne  v.  Schofield. 

Where  it  appears  on  the  trial  that  the 
title  to  real  property  is  in  question,  the 
parties,  by  consenting  that  the  justice  shall 
adjudicate  on  it,  do  not  confer  jurisdiction. 
Striker  v.  Mott,  6  Wend.  465.  And  see 
Powell  v.  Rust,  1  C.  R.,  N.  S.  172;  8  Barb. 
567;  Gage  v.  Hill,  43  Barb.  44;  Koon  v. 
Mazuzan. 

Although   defendant,    while  testifying   in 


his  own  behalf,  proves  title  in  plaintiff,  it 
cannot  be  regarded  as  disputed,  and  the  jus- 
tice is  not  deprived  of  jurisdiction.  Hast- 
ings v.  Glenn,  1  E.  D.  S.  402. 

Where  the  pleadings  create  no  issue  of 
title,  evidence  of  admission,  by  defendant, 
of  ownership  does  not  raise  a  question  of 
title.     Eagle  v.  Swayze,  2  Daly   140. 

Deeds  or  other  documentary  evidence  of 
title  may  be  received  as  evidence  of  some 
collateral  fact  not  involving  title,  and  in 
such  case  the  justice  is  not  deprived  of 
jurisdiction.  He  may  consider  the  purpose 
for  which  such  evidence  is  introduced. 
Main  v.  Cooper,  25  N.  Y.  180,  affi'g  26  Barb. 
468 ;  Nichols  v.  Bain,  42  Barb.  353 ;  27  How. 
286.  And  see  Taylor  v.  Scoville,  64  Barb. 
34;  Balja  v.  Rawley,  37  How.  120;  Heint* 
v.  Dellinger,  28  How.  39,  Daniels,  J.;  Alle- 
man v.  Dey. 

Where  a  deed  is  put  in  evidence  for  a 
collateral  purpose,  it  does  not  bring  in  ques- 
tion the  title  to  land,  so  as  to  oust  the 
jurisisdiction.  Clow  v.  Van  Loan,  4  Hun 
1S4;  6  T.  &  C.  458. 

In  a  suit  for  an  injury  to  plaintiff's  real 
estate,  a  motion  to  dismiss,  on  the  ground 
that  he  does  not  reside  on  the  premises,  does 
not  raise  a  question  of  title.  Ryan  v.  Har- 
rigan,  9  Hun  520. 

In  an  action  for  rent,  by  one  claiming 
title  as  heir  of  the  lessor,  where  defendants 
dispute  that  the  lessor  was  the  owner  of 
the  premises  at  the  time  of  his  death,  the 
title  to  the  premises  is  in  question,  on 
plaintiff's  own  showing,  and  the  complaint 
is  properly  dismissed  for  want  of  jurisdic- 
tion. Lane  v.  Young,  21  N.  Y.  Supp.  838; 
50  State  Rep.  623. 

This  is  so,  though  plaintiff  also  alleges  at- 
tornment to  himself,  and  might  have  been 
able  to  make  out  a  case  under  such  allega- 
tion, but  chooses  to  proceed  before  the  jus- 
tice under  the  other  allegation  of  his  com- 
plaint, and  gives  evidence  tending  to  prove 
that  he  has  succeeded  to  the  title,  as  heir 
of  the  original  lessor,  defendant  being  en- 
titled to  try  that  question,  if  at  all,  before  a 
court  having  jurisdiction  thereof.     lb. 


§  2957.    Pleadings  in  new  action.    When  undertaking  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  justice  is  discontin- 
ued, by  the  delivery  of  an  answer  and  an  undertaking,  as  prescribed  in  the  last  six 
sections  of  this  act,  the  plaintiff  must  complain  for  the  same  cause  of  action  only, 
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upon  which  he  relied  before  the  justice;  and  the  defendant's  answer  must  set  up 
the  same  defense  only,  which  he  made  before  the  justice.   If  the  action  is  to  recover 
a  chattel,  which  was  replevied  in  the  justice's  court,  each  undertaking,  given  in 
the  justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the  new  action. 
Co.  Proc.  §  60. 


A  defendant  who  in  the  justice's  court 
has  pleaded  facts  showing  that  the  title  to 
real  estate  would  come  in  question,  and 
made  no  other  defense,  cannot  in  the  county 
court  amend  his  answer  so  as  to  allege  a 
counterclaim.  Moisen  v.  Burr,  102  App. 
Diy.  248;  92  N.  Y.  Supp.  435. 

A  denial  in  an  answer,  in  an  action  sub- 
sequently brought  on  the  same  cause,  of  an 
allegation  that  plaintiffs  were  executors  and 
trustees  under  a  certain  will,  which  was 
pleaded  in  the  complaint  in  the  action  be- 
fore the  justice,  but  not  denied  in  the  an- 
swer, is  properly  stricken  out.  Jones  v. 
Reilly,  44  App.  Div.  635;  61  N.  Y.  Supp. 
67. 

Where  an   action   commenced   in   justice 
court  has  been  transferred  to  the  county 
court,    on    the    ground    that    the    answer 
showed  that  title  to  realty  would  come  in 
question,  the  defendant  must  set  forth  the 
same  defense  as  that  relied  on  below,  under 
§  2957;  and  hence  a  motion  before  answer- 
ing, presented  for  the  first  time,  to  substi- 
tute a  person  making  a  demand  against  de- 
fendant for  the  same  debt  as  that  sued  on 
(§  820),  must  be  denied.     Rundle  v.  Gor- 
don, 27  App.  Div.  452;  50  N.  Y.  Supp.  353. 
The  complaint  in  trespass  before  a  jus- 
tice  alleged    that    defendant's   cattle    tres- 
passed on  lands  rented  and  in  possession  of 
plaintiff,  and  destroyed  the  crops  thereon. 
The  defendant  answered,   denying   title   of 
plaintiff's    lessor,    and   on    removal    to   the 
supreme  court  plaintiff,   in   his   complaint, 
alleged  in  addition  that  defendant  and  his 
cattle   "otherwise    injured    said    premises." 
— Held,   not    to   warrant   striking   out   the 
complaint  as  not  conforming  to  the  one  in 
the  justice  court,  where  the   trespass  was 
not  denied,  but  merely  the  plaintiff's  right 
to    possession.     Wilgus    v.    Wilkinson,    50 
App.  Div.  I;  63  N.  Y.  Supp.  517. 

Under  §  2957,  if  the  complaint  in  the  su- 
preme court  fails  to  conform  to  the  com- 
plaint in  the  justice's  court  the  defendant's 
remedy  is  by  a  motion  to  strike  it  out.  lb. 
Where  an  action  of  trespass  is  removed 
from  a  justice's  court  to  the  supreme  court, 
after  an  issue  of  title  to  real  property  has 
been  raised  by  defendant  by  a  plea  admit- 
ting the  trespass,  but  denying  plaintiff's 
title,  the  defendant  cannot,  in  the  supreme 
court,  withdraw  his  plea,  and  interpose  a 
general  denial,     lb. 

A  delay  of  six  weeks  in  moving  to  strike 
out  an  answer,  occurring  in  midsummer, 
when  little  business  is  done  in  the  courts, 
will  not  be  regarded  as  such  laches  as  will 
deprive  the  party  moving  to  the  relief,  if 
otherwise   entitled    thereto.     lb. 

In  a  new  action  the  complaint  and  an- 
swer must  be  as  before  the  justice,  without 
further  pleading.  McNamara  v.  Bitely,  4 
How.  44;  2  C.  R.  42,  Willard,  J. 


And  defendant  cannot  amend  his  answer, 
of  course,  in  matters  of  substance.  Cus- 
son  v.  Whalon,  1.  C.  R.,  N.  S.  27;  5  How. 
302,  Hand,  J.;  Wendell  v.  Mitchell,  5  How. 
424,  Hand,  J. 

If  plaintiff  complains  for  a  different 
cause  of  action,  or  defendant  sets  up  a 
different  defense  from  that  alleged  before 
the  justice,  the  remedy  is  by  motion  to 
strike  out,  and  require  it  to  be  conformed 
to  that  in  the  court  below.  Brotherton  v. 
Wright,  15  Wend.  237;  Tuthill  v.  Clark,  11 
Id.  642. 

But  while  plaintiff  is  restricted  to  the 
same  cause  of  action,  the  restriction  does 
not  extend  to  matters  of  form,  and  his  com- 
plaint in  the  supreme  court  may  be  in  a 
form  adapted  to  that  court.  The  test  is, 
does  it  state  the  same  cause  of  action? 
People  ex  rel.  v.  Albany  C.  P.,  19  Wend. 
123. 

The  section  does  not  prohibit  a  plaintiff 
from  making  the  cause  of  action  on  which 
he  relies  in  the  supreme  court  perfect  by 
such  new  allegations  as  are  needed  for  that 
purpose.  Fox  v.  Erie  Preserving  Co.,  93  N. 
Y.  54. 

Plaintiff  having  sued  defendant  in  a  jus- 
tice's court  for  a  penalty  for  obstructing 
a  highway,  a  plea  of  title  was  interposed, 
and  this  action  begun  in  supreme  court,  the 
complaint  in  which  alleged  for  the  first  time 
that  defendant  was  a  corporation;  this  alle- 
gation was  stricken  out. — Held,  error;  that 
this  allegation  was  no  part  of  the  cause  of 
action,  but  simply  related  to  defendant's 
character  or  capacity.     lb. 

If  the  answer  state  the  same  ground  of 
defense,  a  mere  difference  between  it  and 
the  answer  before  the  justice  will  not  invali- 
date it.  Wiggins  v.  Tallmadge,  7  How.  404, 
Ct.  of  App. 

The  suit  for  the  same  cause  in  the  su- 
preme court  is  an  action  originally  com- 
menced in  a  justice's  court.  Brown  v. 
Brown,  6  N.  Y.  106;  6  How.  320;  Pugsley 
v.  Kesselburg,  7  Id.  402;  10  N.  Y.  420; 
Wiggins  v.  Tallmadge. 

Plaintiff  may  demur  to  the  answer  after 
removal.  Dorman  v.  Lang,  3  How.  59,  Har- 
ris, J. 

Where  a  plea  of  title  is  interposed,  and 
proceedings  are  had  for  continuing  in  the 
county  court,  it  need  not  appear  that  de- 
fendant was  a  resident  of  the  county  when 
the  action  was  commenced.  Clyde  Plank 
Rd.  Co.  v.  Baker,  12  How.  371,  affi'd  22 
Barb.  323. 

If  defendant  pleads  title  to  the  whole  is- 
sue, plaintiff  on  recovering  in  supreme  court 
is  entitled  to  costs.  Hall  v.  Hodskins,  30 
How.  15 ;  Heath  v.  B armour,  35  How.  1 ;  53 
Barb.  444,  affi'd  50  N.  Y.  302;  Morss  v. 
Salisbury,  48  N.  Y.  636. 
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§  2958.    Answer  of  title  as  to  one  of  several  causes  of  action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or  more  causes  of 
action,  and  the  defense,  that  the  title  to  real  property  will  come  in  question,  is  in- 
terposed as  to  one  or  more,  but  not  as  to  all  of  them;  the  defendant  may  deliver 
an  answer  and  undertaking  as  prescribed  in  sections  2951  and  2952  of  this  act, 
with  respect  to  the  cause  or  causes  of  action  only,  in  which  title  will  so  come  in 
question.  Whereupon  the  justice  must  discontinue  the  action  as  to  those  causes 
of  action  only;  the  plaintiff  may  commence  a  new  action  therefor  in  the  proper 
court;  and  the  original  action  must  proceed  as  to  the  other  causes. 

Co,  Proc.  §  62,  in  part 


TITLE  IV. 

Proceedings  between  the  joinder  of  issue  and  the  trial. 

Article  1.  Adjournments. 

2.  Compelling  the  attendance  of  a  witness. 

3.  Commission  to  take  testimony. 


ARTICLE  FIRST. 

ADJOURNMENTS. 


§  2959.  Adjournment  by  justice. 

2960.  Adjournment     on     application     of 

plaintiff. 

2961.  Adjournment  on  application  of  de- 

fendant. 

2962.  Id.;   undertaking  thereupon. 

2963.  Undertaking  to  procure  discharge 

of  defendant  from  custody. 


§  2964.  When  defendant  to  be  discharged. 

2965.  Subsequent  adjournments. 

2966.  Justice  may  impose  conditions  upon 

adjournment. 

2967.  Adjournment  when  warrant  to  at- 

tach absent  witness  is  issued. 

2968.  Adjournment  not  to  exceed  ninety 

days. 


§  2959.    Adjournment  on  justice's  motion. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of  issue  without 
process,  but  at  no  other  time,  the  justice  may,  in  his  discretion  and  upon  his  own 
motion,  adjourn  the  trial  of  the  action  not  more  than  eight  days,  unless  the  de- 
fendant has  been  arrested ;  in  which  case,  no  such  adjournment  shall  be  made. 

2  R.  S.  238,  §§  67,  68. 


Under  §§  2959,  2960,  providing  that  a 
justice  may  grant  an  adjournment  only  at 
the  time  of  the  return  of  the  summons  or 
of  joining  issue,  an  adjournment  after  such 
time,  unless  by  consent  of  the  parties,  is  un- 
authorized, and  the  justice  thereby  loses 
jurisdiction.  Stoutenburg  v.  Humphrey,  9 
App.  Div.  27;  41  N.  Y.  Supp.  140. 

Where  a  justice  adjourned  a  trial  for 
seven  days  on  his  own  motion,  and  then 
held  the  case  open  on  his  own  motion  seven 
days  longer,  he  thereby  lost  jurisdiction. 
Sherer  v.  Cannon,  104  N.  Y.  Supp.  709. 

Granting  the  plaintiff  three  adjourn- 
ments after  defendant  has  withdrawn  from 
the  case  ousts  the  justice  of  jurisdiction. 
Burbanks  Hardware  Co.  v.  Henkel,  78  N.  Y. 
Supp.  365. 

Refusal  on  the  return  day  to  take  proof 
that  the  summons  was  not  served  upon  de- 
fendant and  that  the  constable's  return  in 
that  respect  is  incorrect,  is  error.    lb. 

In  justices'  courts  or  in  the  municipal 
court  of  the  city  of  Buffalo,  an  adjourn- 
ment may  be  granted  to  allow  the  correc- 
tion of  a  commission  defectively  executed, 
where  although  some  offers,  objections  and 


rulings  had  been  made,  there  had  really 
been  no  commencement  of  the  trial.  Win- 
quist  v.  Preston,  118  App.  Div.,  564;  102 
N.  Y.  Supp.  1023. 

After  joinder  of  issue  and  one  adjourn- 
ment by  consent,  the  granting  of  a  further 
adjournment  of  more  than  eight  days  on  the 
plaintiff's  application  and  against  defend- 
ant's objection,  is  illegal,  and  jurisdiction 
is  thereby  lost.  Wright  v.  Shepherd,  44 
Misc.,  454;   90  N.  Y.  Supp.  154. 

Jurisdiction  is  not  subsequently  con- 
ferred by  defendant's  appearance  at  the  trial 
after  his  motion  to  dismiss  has  been  denied, 
and  where  judgment  goes  against  him,  he 
may  present  the  question  on  appeal.     lb. 

The  justice  does  not  lose  jurisdiction, 
where  the  case  is  called  at  11  a.  m.,  plain- 
tiff alone  appearing,  and  is  held  open  till 
1  P.  M.  of  that  day,  when  plaintiff  alone  ap- 
peared, and  filed  complaint,  and  court  is 
then  held  open  till  6  P.  M.  of  the  same  day, 
when  plaintiff  alone  appears,  and  is  sworn 
as  a  witness,  and  thereafter,  on  the  same 
day,  judgment  is  rendered.  Steele  v.  Wells, 
56  N.  Y.  Supp.  367,  Co.  Ct 

It    will    be    presumed,    on    appeal    from 
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justice  of  the  peace,  the  contrary  not  ap- 
pearing, that  he  held  the  case  open  the 
proper  length  of  time.     lb. 

Adjournment  for  a  day  to  bring  in  a  wit- 
ness for  plaintiff  by  attachment — Held,  to 
be  authorized  by  §  2967.  Fish-Eddy  Chem- 
ical Co.  v.  Stevens,  92  Hun  179;  71  State 
Rep.  168;  36  N.  Y.  Supp.  397. 

When  the  justice  was  authorized  to  is- 
sue summons  in  the  first  instance  his  act 
in  granting  a  further  adjournment  on  an 
adjourned  day  on  his  own  motion  is  void. 
Matter  of  McKinney,  16  App.  Div.  63;  44 
N.  Y.  Supp.  1097. 

Where,  after  the  jury  had  disagreed,  the 
plaintiff  waived  trial  by  jury, — Held,  the 
defendant  had  waived  his  right  to  juris- 
diction because  of  an  adjournment  without 
issuing  a  new  venue.  Sailer  v.  Kent,  12 
App.  Div.  599;  43  N.  Y.  Supp.  137. 

When  a  justice  held  a  case  a  few  min- 
utes over  the  hour  after  the  time  for  which 
it  was  adjourned, — Held,  not  to  have  lost 
jurisdiction.  Hardenburgh  v.  Fish,  61  App. 
Div.  333;  70  N.  Y.  Supp.  415. 

When  both  parties  appear  issue  must  be 
joined  before  adjournment,  unless  they 
otherwise  agree,  or  the  defendant  refuses  or 
neglects  to  plead.  Duel  v.  Svkes,  35  State 
Rep.  768;  13  N.  Y.  Supp.  166;  59  Hun  117; 
Todd  v.  Doremus,  21  Civ.  Proc.  74;  15  N. 
Y.  Supp.  470;  60  Hun  385;  39  State  Rep. 
859. 

An  irregular  or  illegal  adjournment  oper- 
ates as  a  discontinuance  of  an  action,  and 
a  judgment  thereafter  rendered  is  re- 
versible. Young  v.  Conklin,  3  Misc.  122, 
Weiant,  Co.  J. 

It  seems,  that  in  a  justice's  court  a  case 
may  be  adjourned  from  one  day  to  another, 
or  held  open  for  a  reasonable  time  to  pro- 
cure the  attendance  of  a  witness,  and  that 
the  matter  of  continuing  the  case  is  in  the 
sound  discretion  of  the  justice.  Jourdan  v. 
Healey,  22  Civ.  Proc  157,  C. 

The  discretion  of  the  justice  is  limited 
to  the  periods  within  which  power  to  direct 
an  adjournment  is  given  by  law ;  and  an  un- 
authorized adjournment  is  a  discontinuance. 
Proudfit  v.  Henman,  8  Johns.  391 ;  Hogan  v. 
Baker,  2  E.  D.  S.  22. 

The  justice  has  power  on  the  return  day, 
of  his  own  motion,  to  adjourn  not  exceed- 
ing eight  days.  Thompson  v.  Sayre,  1 
Denio  175;  Nellis  v.  McCarn,  35  Barb.  115. 

And  where  the  eighth  day  is  Sunday,  the 
adjournment  may  be  to  the  following  Mon- 
day.   Speidell  v.  Fash,  1  Cow.  234. 

The  adjournment  must  be  to  a  day  cer- 
tain.   Wilcox  v.  Clement,  4  Denio  160. 
^  Where  the  justice  on  issuing  a  commis- 
sion in   behalf  of   plaintiff,   postponed   the 
cause  indefinitely  and  not  to  a  day  certain, 
it  was  held  irregular  and  that  it  amounted  ; 
to  a  discontinuance.     Allen  v.   Edwards,   3  j 
Hill  499.     But  proceeding  to  trial  without! 
objection  waives  the  irregularity.     lb. 

An  entry  by  the  justice  upon  the  sum- 
mons, of  an  adjournment  upon  defendant's 
default,  does  not  render  it  irregular  for  him 
to  proceed  to  try  the  case,  and  give  judg- 


ment before  the  adjourned  day,  defendant 
not  having  appeared.  Haughey  v.  Wilson, 
1  Hilt.  259. 

On  the  return. day  of  a  summons,  defend- 
ant, who  had  been  personally  served,  not 
appearing,  the  justice  adjourned  the  case 
for  five  days,  and,  upon  proof  that  plain- 
tiff was  sick  on  the  adjourned  day,  again 
adjourned  for  five  days,  when  judgment  was 
rendered. — Held,  that  the  adjournments 
were  not  irregular,  and  that  the  justice  did 
not  lose  jurisdiction.  Rogers  v.  Edmonds, 
28  State  Rep.  749;  7  N.  Y.  Supp.  881. 

Where  issue  was  joined  and  a  trial  had 
before  a  jury,  which  resulted  in  a  disagree- 
ment, and  a  new  venire  was  appointed  and 
returned  on  Jan.  12,  on  which  date  the 
parties  appeared  and  the  juries  were  drawn 
and  sworn,  whereupon  plaintiff's  attorneys 
applied  for  an  adjournment  on  the  ground 
that  his  witnesses  were  not  present  and  that 
he  did  not  have  time  to  subpcena  them  and 
defendant  objected,— Held,  that  the  justice 
had  no  power  to  adjourn  or  "  hold  the  case 
open"  until  Jan.  15,  and  that  the  objection 
was  not  waived  by  the  subsequent  appear- 
ance of  defendant.  Hannaman  v.  Muckle, 
20  Civ.  Proc  296;  15  N.  Y.  Supp.  961, 
Griffith,  Co.  J. 

Irregular  adjournments. — An  irregular 
adjournment,  or  for  longer  than  is  au- 
thorized, is  cause  for  reversal.  Kimball  v. 
Mack,  10  Wend.  497;  Palmer  v.  Green,  1 
Johns.  Cas.  101;  Colden  v.  Dopkin,  3  Cai. 
171;  Gamage  v.  Law,  2  Johns.  192;  Dunham 
v.  Heyden,  7  Id.  381;  Proudfit  v.  Henman, 
8  Id.  390;  McCarty  v.  McPherson,  11  Id. 
407 ;  Payne  v.  Wheeler,  15  Id.  492 ;  Redfield 
v.  Florence,  2  E.  D.  S.  339;  Wight  v.  Mc- 
Clave,  3  Id.  316;  Aberhall  v.  Roach,  Id. 
345;  11  How.  95;  McCollum  v.  McClave,  1 
Hilt.  140;  3  Abb.  106. 

But  does  not  make  the  judgment  a  nul- 
lity.    Hard  v.  Shipman,  6   Barb.   621. 

The  error  is  cured  by  going  to  trial  on 
the  merits.  Seymour  v.  Bradfield,  35  Barb. 
49;  Dunham  v.  Heyden,  7  Johns.  381;  Wil- 
loughby  y.  Carleton,  9  Id.  136;  Tifft  v.  Cul- 
ver, 3  Hill  180;  Allen  v.  Edwards,  Id.  499; 
Fanning  v.  Trowbridge,  5  Hill  428;  Ho- 
gan v.  Baker,  2  E.  D.  S.  22. 

So,  error  in  holding  a  cause  open  is 
cured  by  the  appearance  of  both  parties  and 
going  on  with  trial.  Seymour  v.  Bradfield; 
Nellis  v.  McCarn. 

Where,  after  an  irregular  adjournment  at 
plaintiff's  request,  defendant  appears  and 
answers  to  his  name,  but  declines  to  take 
any  part  in  further  proceedings,  this  does 
not  waive  the  irregularity.  Fanning  v. 
Trowbridge,  5  Hill  428.  Otherwise,  if  he 
pleads,  asks  an  adjournment,  etc.     lb. 

Appearing  and  moving  for  an  adjourn- 
ment, which  is  not  granted,  and  at  the 
same  time  objecting  to  the  previous  irregu- 
larity, is  no  waiver.  Weeks  v.  Lyon,  18 
Barb.  530. 

A  party  does  not  waive  objection  to  an 
irregular  adjournment  by  renewing  his  old 
sjubpcenas.     Peck  v.  Andrews,  32  Barb.  445. 

A  party  asking  or  consenting  to  an  ir- 
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regular  adjournment  cannot  allege  it  for 
error.  Peck  v.  McAlpine,  3  Cai.  166 ;  Mason 
v.  Campbell,  1  Hilt.  291;  Redfield  v.  Flor- 
ence, 2  £.  D.  S.  339. 


And  consent  may  be  inferred  from  neglect- 
ing to  object.  Kilmore  v.  Suydam,  7  Johns. 
529;   Fiero  v.  Reynolds,  20  Barb.  275. 


§  2960.    Adjournment  on  plaintiff's  application. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of  issue  without 
process,  the  justice  must,  upon  the  application  of  the  plaintiff,  adjourn  the  trial  of 
the  action,  not  more  than  eight  days,  to  a  time  fixed  by  the  justice.  But  such  an 
adjournment  shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if  required  by 
the  defendant,  makes  oath  that  the  plaintiff  cannot,  for  want  of  some  material 
testimony  or  witness,  specified  by  him,  safely  proceed  to  trial. 

2  R.  S.  238,  §  69,  in  part,  §  70,  in  part 


Where,  after  joinder  of  issue  and  one  ad- 
journment by  consent,  a  justice  of  the 
peace  adjourns  an  action  for  more  than 
eight  days,  over  defendant's  objection,  he 
loses  jurisdiction,  which,  is  not  restored  by 
defendant's  subsequent  participation  in  the 
trial.  Wright  v.  Shepherd,  44  Misc.  454, 
90  N.  Y.  Supp.  154. 

An  adjournment  of  a  case  by  a  justice  of 
the  peace,  at  plaintiff's  request,  and  against 
defendant's  objection,  made  after  the  re- 
turn day,  constituted  reversible  error,  as  a 
case  can  be  adjourned  at  plaintiff's  request 
only  on  the  return  of  the  summons,  under 
§  2960.  Moody  v.  Becker,  70  N.  Y.  Supp. 
543,  Co.  Ct. 

Where  the  defendant  in  a  justice's  court 
objected  to  the  adjournment  at  the  time  it 
was  taken,  and  raised  objection  to  the  juris- 
diction for  such  improper  adjournment  at 
the  adjourned  hearing,  the  objection  to  the 
jurisdiction  was  not  waived  by  a  cross-ex- 
amination of  plaintiff's  witness  at  such  ad- 
journed hearing,  since  defendant  had  raised 
the  objection  at  the  proper  time.     lb. 

Only  one  adjournment  without  the  con- 
sent of  both  parties  can  be  granted  under 
§  2960  (made  applicable  to  the  municipal 
court  of  Rochester  by  §  3226),  which  pro- 
vides for  an  adjournment  on  the  plaintiff's 


application  "at  the  time  of  the  return  of  a 
summons,  or  of  the  joinder  of  issue  without 
process."  Morris  v.  Hays,  14  App.  Div.  8; 
43  N.  Y.  Supp.  639. 

The  appearance  of  defendant's  attorney 
after  a  second  adjournment,  which  was  for 
more  than  eight  days,  is  not  a  waiver  of  the 
objection  to  such  adjournment.     lb. 

A  second  adjournment  at  plaintiff's  in- 
stance is  unauthorized,  and  the  irregularity 
granting  it  is  not  waived  because  a  condi- 
tion that  plaintiff  pay  defendant's  witness 
fees  was  imposed  and  complied  with.  New- 
man v.  Woodcock,  16  Misc.  142;  38  N.  Y. 
Supp.  957,  Co.  Ct 

The  power  of  a  justice  to  adjourn  a  cause 
upon  plaintiff's  application  is  restricted  to 
the  return  of  the  summons  or  the  joinder 
of  issue  except  as  provided  in  §  2944,  or 
unless  a  commission  has  been  issued.  Crisp 
v.  Rice,  83  Hun  465;  64  State  Rep.  645;  31 
N.  Y.  Supp.  908. 

It  seems,  that  justices  of  the  peace  may 
adjourn  a  civil  action  for  reasons  other 
than  those  mentioned,  and  this  although 
they  have  only  such  jurisdiction  as  is  spe- 
cially conferred  upon  them  by  statute. 
Goff  v.  Vedder,  12  Civ.  Proc.  358,  Kennedv, 
Co.  J. 


§  2961.    Adjournment  on  defendant's  application. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the  application  of 
the  defendant,  adjourn  the  trial  of  the  action,  upon  his  complying  with  the  fol- 
lowing requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the  plaintiff,  or  by  the 
justice,  make  oath  that  he  verily  believes  that  the  defendant  has  a  good  defense  to 
the  action,  and  that  he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,*  and  the  defendant  has  not  been  arrested  in  the 
action,  an  undertaking  must  be  given  to  the  plaintiff  in  behalf  of  the  defendant, 
as  prescribed  in  the  next  section.  But  such  an  undertaking  need  not  be  given, 
where  the  action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable  time,  fixed  by  the  justice, 
as  will  enable  the  defendant  to  procure  the  testimony  or  witness. 
2  R.  S.  238,  239,  §§  74  and  70,  in  part. 


Where  a  case  was  adjourned  by  consent 
of  the  parties  and  a  proper  adjournment 
granted  at  defendant's  request  and  both 
parties  appeared  on  the  adjourned  day,  the 


justice  cannot,  over  the  objection  of  defend* 
ant,  hold  the  case  open  for  six  hours  to 
enable  plaintiff's  attorney  to  appear,  since 
such  action  constitutes  a  definite  adjourn- 
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ment,  and  is  cause  for  reversal  of  a  judg- 
ment against  defendant  who  did  not  appear 
at  the  adjourned  hour.  Blowers  v.  Ma  lone, 
75  Misc.  396;   135  N.  Y.  Supp.  535. 

Where,  though  defendant  caused  to  be 
filed  a  physician's  certificate  that  he  was 
ill  and  could  not  attend,  no  oath  was  made 
in  his  behalf  in  his  absence  that  he  had  a 
good  defense  to  the  action  as  required  by 
|  2961,  he  could  not  complain  that  an  ad- 
journment was  refused.  Sloan  v.  Dickee, 
68  Misc.  593;   124  N.  Y.  Supp.  609. 

Defendant  is  entitled  to  an  adjournment 
on  the  return  day  without  oath,  unless  it 
is  required  by  plaintiff  or  the  justice,  and 
without  security  unless  required  by  plain- 
tiff. Humburch  y.  Hubbell,  19  Alb.  L.  J. 
399,  Buffalo  Supr. 

If  the  justice  adjourns  on  defendant's 
application,  and  against  the  wishes  of  plain- 
tiff, without  requiring  oath  or  bail,  the  ac- 
tion is  discontinued.    Peek  v.  Andrews. 

An  affidavit  made  to  secure  an  adjourn- 
ment on  the  ground  of  the  absence  of  a 
witness,  should  show  that  deponent  expects 
to  be  able  to  procure  his  attendance  on  the 
adjourned  day.  Onderdonk  t.  Ranlett,  3 
Hill  323. 


Upon  applying  for  an  adjournment  on 
the  ground  of  the  absence  of  a  witness,  the 
materiality  of  the  testimony  may  be  in- 
ferred. Nellia  v.  McCarn,  35  Barb.  115. 
Compare  Burgett  v.  Edwards,  4  Lans.  193. 

A  party  is  not  entitled,  as  a  matter  of 
right,  to  an  adjournment  without  proof  of 
the  want  of  a  material  witness.  Where,  on 
an  application  for  such  adjournment,  de- 
fendant was  unable  to  state  that,  as  to  one 
part  of  his  case,  the  witnesses,  on  account 
of  whose  absence  the  application  was  made, 
would  be  qualified  to  testify,  and  there  was, 
independent  of  them,  proof  available  as  to 
the  other  part, — Held,  that  it  was  not  error 
to  refuse  the  application.  Penoyer  v.  Phil- 
lips, 10  State  Rep.  783. 

Where  there  are  circumstances  throwing 
doubt  on  the  good  faith  of  an  application 
to  postpone  for  absent  witnesses,  a  justice 
may  require  the  applicant  to  state  what  he 
expects  to  prove  so  as  to  give  the  other 
party  an  opportunity  to  admit  them;  if 
disclosure  is  refused,  the  justice  may  re- 
fuse postponement.  Prussia  v.  Guenther, 
16  Abb.  N.  C.  230. 


§  2962.    Undertaking  where  defendant  obtains  adjournment. 

The  undertaking  prescribed  in  the  last  section  must  be  executed  by  one  or 
more  sureties,  approved  by  the  justice ;  and  must  be  to  the  effect  that,  if  the  plain- 
tiff recovers  judgment  in  the  action ;  and  if,  before  the  expiration  of  ten  days  after 
the  plaintiff  becomes  entitled  to  an  execution  upon  the  judgment,  the  defendant  re- 
moves, secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  his  property,  liable 
to  levy  and  sale  by  virtue  of  an  execution,  except  for  the  necessary  support  of  him- 
self and  his  family,  and  if  an  execution  upon  the  judgment  is  returned  wholly  or 
partly  unsatisfied ;  the  sureties  will,  upon  demand,  pay  to  the  plaintiff  the  sum  due 
upon  the  judgment. 

L.  1831,  c.  300,  §  40. 

If  the  security  exceeds  the  requirements 
of  the  statute  the  surety  is  bound.  Stew- 
art v.  McGuin,  1  Cow.  99;  and  see  Fondey 
v.  Cuyler,  1  Wend.  464. 

The  undertaking  covers  a  case  where 
there  is  an  appeal  to  county  court  for  a 
new  trial,  and  within  ten  days  after  judg- 
ment there  a  transfer  of  property  is  made. 
Hutchinson  v.  Grout,  40  Hun  207. 


As  to  whether  the  section  embraces  a 
transfer  of  real  estate,  quaere.     lb. 

Where  a  justice  adjourned  with  the  pro- 
vision that  if  defendant  filed  security  he 
should  have  further  time,  and  he  filed  the 
security,  but  did  not  appear  on  the  ad- 
journment day, — Held,  that  a  judgment  in 
the  absence  of  defendant  was  good.  Muber 
v.  Held,  3  Abb.  110,  C.  P. 


§  2963.    Adjournment  where  defendant  nnder  arrest. 

"Where  the  defendant  has  been  arrested,  the  trial  must  be  adjourned  upon  his 
application,  upon  the  same  terms,  and  in  the  same  manner,  as  where  he  has  not 
been  arrested;  except  that  the  undertaking  prescribed  in  the  last  section  need  not 
be  given.  A  defendant,  who  procures  such  an  adjournment,  must  continue,  during 
the  time  of  adjournment,  in  the  custody  of  the  constable :  unless  he  gives  an  under- 
taking to  the  plaintiff,  with  one  or  more  sureties,  approved  by  the  justice,  to  the 
effect  that,  if  the  plaintiff  recovers  judgment  in  the  action ;  and  if  an  execution  is 
issued  thereupon  against  the  person  of  the  defendant,  within  ten  days  after  the 
plaintiff  is  entitled  to  the  same;  and  if  a  return  is  made  thereto,  on  or  after  the 
return  day  thereof,  that  the  defendant  cannot  be  found;  the  sureties  will  pay  to 
the  plaintiff  the  amount  due  upon  the  judgment  If  such  an  undertaking  is 
given,  the  defendant  must  be  discharged  from  custody. 

2  R.  8.  239,  240,  §§  71,  77,  and  76,  in  part 
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Notwithstanding  defendant  is  entitled  to 
be  discharged  under  certain  specified  cir- 
cumstances, plaintiff  is  entitled  to  an  ad- 


journment, on  showing  good  reasons  there- 
for.   Pope  t.  Hart,  35  Barb.  630. 


§  2964.    When  arrested  defendant  to  be  discharged. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been  arrested,  is  ad- 
journed with  the  consent  of  both  parties,  or  upon  the  application  of  the  plaintiff, 
the  defendant  must  be  discharged  from  custody. 

2  R.  S.  239,  §  72,  in  part 

§  2965.    Subsequent  adjournments. 

The  justice  must,  upon  the  application  of  the  defendant,  grant  a  second  or 
subsequent  adjournment  of  the  trial  of  the  action,  upon  the  defendant's  giving 
security,  if  required,  as  prescribed  in  the  foregoing  provisions  of  this  article,  where 
he  applies  for  a  first  adjournment ;  and  upon  his  proving  by  his  own  oath  or  other- 
wise, to  the  satisfaction  of  the  justice,  that  he  cannot  safely  proceed  to  trial  for 
want  of  some  material  testimony  or  witness ;  and  that  he  has  used  due  diligence  to 
obtain  the  testimony  or  witness.  But  if  the  defendant  has  given  an  undertaking 
upon  a  former  adjournment,  a  new  undertaking  need  not  be  given,  unless  it  is  re- 
quired by  the  justice,  or  by  the  sureties  in  the  former  undertaking. 

2RS.  239,  §  75. 

justice  may  deny  the  motion.  Onderdonk  v. 
Ranlett;  Bush  v.  Weeks,  24  Hun  545. 

On  an  application  for  adjournment,  the 
justice  may  allow  the  opposite  party  to 
introduce  evidence  establishing  bad  faith. 
Weed  v.  Lee,  50  Barb.  354. 

After  a  case  had  been  adjourned  three 
times  on  account  of  the  absence  of  one  of 
defendant's  witnesses  he  moved  for  a  far- 
ther adjournment  on  the  same  ground,  but 
failed  to  show  that  he  had  asked  the  wit- 
ness to  return,  or  inquired  when  she  would 
do  bo,  and  was  unwilling  to  disclose  what 
he  expected  to  prove  by  her.  The  motion 
was  denied  and  defendant  withdrew  and 
allowed  judgment  to  be  taken  by  default. 
— Held,  that  no  abuse  of  discretion  was 
shown.  Monroe  v.  Washbon,  22  Week.  Dig. 
575. 

Upon  showing  that  a  witness  subpoenaed 
does  not  attend,  and  on  giving  security,  a 
defendant  is  entitled  to  a  second  adjourn- 
ment without  terms.  Beekman  v.  Wright, 
11  Johns.  442;  Annin  v.  Chase,  13  Id.  462. 
See  Belshaw  v.  Colie,  1  E.  D.  S.  213;  Dey 
v.  Davidson,  8  Week.  Dig.  96. 

The  justice  may  refuse  an  adjournment 
to  procure  a  witness,  if  the  other  party 
will  admit  the  facts  expected  to  be  proved 
by  him.     Brill  v.  Lord,  14  Johns.  341. 

Dangerous  illness  of  defendant's  child — 
Held,  sufficient  to  entitle  him  to  adjourn- 
ment. Rose  v.  Stuyvesant,  8  Johns.  426. 
Not  so,  the  engagement  of  counsel  elsewhere. 
Ranney  v.  Gwynne,  3  E.  D.  S.  59. 

Adjournment  by  consent.  —  A  second 
adjournment  on  a  written  consent,  in  the 
absence  of  both  parties,  was  held  irregular. 
Weeks  v.  Lyon,  18  Barb.  530.  See  Bed- 
field  v.  Florence,  2  E.  D.  S.  339. 

But  the  parties  may  consent  to  adjourn, 
and  that  on  the  adjourned  day  the  jus- 
tice may  again  adjourn.  Richardson  v. 
Brown,  1  Cow.  255. 

And    where   a   cause   was    adjourned    to 


In  general  a  justice  has  a  discretion  as 
to  adjournment,  and  only  a  clear  abuse 
of  that  discretion  will  be  error.  Onder- 
donk v.  Ranlett,  3  Hill  323;  Weed  v. 
Lee,  50  Barb.  354.  And  Bee  Pease  v.  Glea- 
son,  8  Johns.  409. 

It  is  discretionary  with  the  justice  to 
grant  an  adjournment  on  amendment  of 
a  pleading  after  issue  joined  on  the  ad- 
journed day.     Sherar  v.  Willis,  5  Lans.  329. 

Refusing  an  adjournment  to  which  a  i 
party  shows  himself  entitled,  or  imposing 
improper  terms  as  a  condition,  is  error. 
Eastern  v.  Coe,  2  Johns.  383;  Sebring  v. 
Wheedon,  8  Id.  458;  Hemstract  v.  Youngs, 
9  Id.  364;  Beekman  v.  Wright,  11  Id.  442; 
Annin  v.  Chase,  13  Id.  462;  Cross  v.  Moul- 
in, 15  Id.  469. 

Denying  an  application  for  an  adjourn- 
ment made  orally  without  oath — Held,  no 
f round  for  reversal.     Edwards  v.   Drew,  2 
).  D.  S.  55. 

A  party  who  has  had  one  adjournment 
after  issue  joined,  cannot  on  tendering  se- 
curity have  a  second  adjournment  without 
showing  special  cause.  Powers  v.  Lock- 
wood,  9  Johns.  133;  St.  John  v.  Benedict, 
12  Johns.  418;  Farrington  v.  Payne,  15 
Johns.  432.  And  the  cause  must  be  shown 
by  affidavit.  Edwards  v.  Drew,  2  E.  D. 
6.  55.  Which  the  attorney  may  make. 
Seers  v.  Grandy,  1  Johns.  514. 

Absent  witness.— To  entitle  a  party  to 
a  second  adjournment  on  the  ground  of 
the  absence  of  a  witness,  the  affidavit  must 
show  due  diligence  to  obtain  his  attend- 
ance. It  is  not  enough  to  allege  that  he 
was  not  within  reach  of  process  on  the  day 
of  making  the  affidavit.  Crist  man  v.  Paul, 
16  How.  17,  Earl,  Co.  J. 

Defendant,  on  applying  for  a  second  ad- 
journment if  there  is  cause  for  suspicion 
as  to  good  faith,  may  be  required  to  state 
under  oath  what  he  expects  to  prove  by 
the  absent  witness,  and  if  he  refuses,  the 
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the  15th,  and  on  the  10thy  on  the  oath  of 
one  that  he  was  authorized  by  both  bo  to 
do,  further  adjournment  was  had, — Held, 
that  a  judgment  on  such  adjourned  day, 
defendant  not  appearing,  was  erroneous. 
Deland  v.  Richardson,  4  Denio  95;  and  see 
Rawson  v.  Grow,  4  E.  D.  S.  18. 

Where  an  adjournment  is  made  in  a 
justice's  court  on  plaintiffs  application  on 
a  day  other  than  a  return  day,  if  no  com- 
mission is  issued  the  justice  loses  jurisdic- 
tion and  cannot  afterwards  proceed  though 
the  parties  subsequently  stipulate  for  other 
adjournments.  Bedford  v.  Snow,  46  Hun 
370;  12  State  Rep.  323. 

Adjournment  on  trial. — Before  defend- 
ant can  demand  an  adjournment  on  the 
trial  day,  he  must  swear  that  he  cannot 
safely  proceed  by  reason  of  the  absence  of 
a  material  witness.  Lynsky  v.  Pendegrast, 
2  E.  D.  S.  43. 

And  where,  at  joining  issue,  defendant 
pleaded  a  general  denial,  and  desired  to 
plead  payment,  but  the  justice,  with  plain- 
tiff's knowledge,  declined  receiving  the  plea, 
stating  that  it  was  covered  by  the  general 
issue, — Held,  that  the  refusal  of  the  jus- 
tice, at  the  trial,  on  permitting  defendant 
to  amend  his  answer  by  pleading  payment, 
to  allow  an  adjournment  to  plaintiff,  upon 
affidavit  of  surprise,  absence  of  witnesses, 
etc..  was  not  error,  for  which  the  judsrment 
would  be  reversed.  Sherar  v.  Willis,  5 
Lans.  329. 

An  adjournment  on  the  ground  of  ab- 
sence of  witnesses,  or  to  examine  a  witness 
on  commission,  cannot  be  demanded  as  a 
right  after  the  jury  is  impanelled.  Fink 
v.  Hall,  8  Johns.  437;  Parmelee  v.  Thomp- 
son, 7  Hill  77;  Matthews  v.  Fiestel,  2  E. 


D.  S.  90;  and  see  Aberhall  v.  Roach,  11 
How.  95;  3  E.  D.  S.  345. 

After  a  trial  is  commenced,  the  justice 
cannot  adjourn,  unless  by  consent  of  parties 
or  because  it  is  impossible  to  finish  the 
trial  within  a  reasonable  time.  Edwards 
v.  Drew,  2  E.  D.  S.  55;  Aberhall  v.  Roach; 
Wight  v.  McClave,  3  E.  D.  S.  316;  Story 
v.  Bishop,  4  Id.  423;  Giberton  v.  Ginochio, 
1  Hilt.  218;  Redfield  v.  Florence,  2  E.  D. 
S.  339;  Fairbanks  v.  Corlies,  1  Abb.  150, 
C.  P. 

After  a  trial  has  commenced  he  may 
continue  his  court  from  one  day  to  the 
next,  if  the  exigencies  of  the  case  require 
it.  Day  v.  Wilber,  2  Cai.  134;  Col.  &  Cai. 
Gas.  381.  But  it  seems  not  merely  to  al- 
low either  party  to  produce  further  proof. 
Green  v.  Angel,  13  Johns.  469. 

Where  the  justice,  after  trial  commenced, 
adjourns  the  cause  for  20  hours  to  allow 
one  of  the  parties  to  produce  further  proof. 
— Held,  an  abuse  of  discretion  and  ground 
for  reversal.     lb.     See  §  2967. 

An  adjournment  for  ten  days,  after  trial 
commenced  without  defendant's  consent  is 
without  authority,  and  renders  further  pro- 
ceedings void.    Aberhall  v.  Roach, 

Where  the  justice  denied  defendant's  ap- 
plication to  adjourn,  and  without  proceed- 
ing to  trial,  left  his  offtee,  stating  that  it 
was  uncertain  at  what  mne  he  should  re- 
turn; but  he  did  return  about  three  in  the 
afternoon,  resumed  his  court,  and  suffered 
plaintiff  to  proceed  in  defendant's  absence, 
— Held,  that  the  justice  thus  absenting  him- 
self, was  a  discontinuance,  unless  the  par- 
ties had  in  some  manner  assented  to  the 
delay.     Lynsky  v.  Pendegrast. 


§  2966.  When  plaintiff's  witness  may  be  examined  as  condition  of  ad- 
journment. 

Upon  granting  the  defendant's  application  for  an  adjournment,  where  the 
trial  has  been  once  adjourned,  or  where  the  plaintiff  is  a  non-resident  of  the 
county,  the  justice  may,  in  his  discretion  upon  the  plaintiffs  application,  direct 
that  any  witness  on  the  part  of  the  plaintiff,  who  is  in  attendance,  be  then  exam- 
ined under  oath  before  the  justice.  Thereupon  the  testimony  of  the  witness  must 
be  reduced  to  writing,  certified  by  the  justice,  and  retained  by  him;  to  be  read 
upon  the  trial,  with  the  same  effect,  and  subject  to  the  same  objections,  as  if  it 
was  then  given  orally  by  the  witness. 

2R.S.  238,  §  70,  in  part. 


In  an  action  in  a  justice's  court,  tes- 
timony taken  under  §  2966  before  trial  will 
not  warrant  or  sustain  a  judgment  unless 


it  is  offered  and  read  in  evidence.  Living- 
ston v.  Morrissey,  6  Civ.  Proc  28,  North- 
nip,  Co.  J. 


§  2967.    Adjournment  when  attachment  issued  for  witness. 

Where,  upon  a  trial,  a  warrant  of  attachment  is  issued  to  compel  the  attend- 
ance of  a  witness,  who  has  failed  to  appear  in  obedience  to  a  subpoena,  the  justice 
may,  in  his  discretion,  adjourn  the  trial,  for  such  a  time  as  he  deems  necessary  for 
the  return  of  the  warrant,  not  exceeding  five  days. 

See  {  3003. 
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§  2968.    When  adjournment  may  exceed  ninety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  beyond  ninety  days 
from  the  joinder  of  issue,  without  the  consent  of  both  parties,  except  in  one  of  the 
following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not  been  procured,  so 
that  it  is  necessary  to  issue  a  new  venire,  or  to  summon  one  or  more  talesmen,  the 
trial  may  be  adjourned,  not  more  than  two  days  beyond  the  ninety  days,  in  order 
to  enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict  and  is  discharged, 
the  trial  may  be  adjourned  a  sufficient  time  beyond  the  ninety  days,  to  enable  a 
new  jury  to  be  procured,  as  prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel  the  attendance 
of  a  witness,  as  prescribed  in  the  last  section,  or  a  warrant  has  been,  issued  to  com- 
mit a  recusant  witness,  as  prescribed  in  title  fifth  of  this  chapter,  an  adjournment 
made  thereupon  as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety  days. 

The  introductory  clause  is  from  2  R.  S.  239,  240,  §  78. 


ARTICLE  SECOND. 

COMPELLING  THE  ATTENDANCE  OF  A  WITNESS. 


§  2974.  Fine  for  refusing  to  attend,  or  to 
testify. 

2975.  Id.;  how  imposed. 

2976.  Minute  of  conviction. 

2977.  Execution  thereupon. 

2978.  Money  collected;  how  applied. 

2979.  Defaulting  witness  liable  for  dam- 


2969.  When  justice  may  issue  subpoma. 

2970.  Subpcena;  how  served. 

2971.  Warrant  of  attachment  against  de- 

faulting witness. 

2972.  Id.;  how  executed;  fees  thereupon. 

2973.  Id.;   whdft  witness  is  in  adjoining 

county. 


§  2969.    When  justice  may  issue  subpoenas. 

injustice  of  the  peace  may  issue  a  subpoena,  to  compel  a  witness  to  attend,  in 
the  county  where  the  justice  resides,  or  in  an  adjoining  county,  but  not  otherwise, 
for  the  purpose  of  testifying  upon  the  trial  of  an  action,  pending  before  himself, 
or  before  another  justice.  The  subpoena  may  require  the  witness,  except  as  other- 
wise expressly  prescribed  by  law,  to  bring  with  him  any  book  or  paper,  relating 
to  the  merits  of  the  action.  But  a  justice  shall  not  issue  a  subpoena  to  compel 
the  attendance  of  a  witness  before  another  justice,  unless  the  person  applying 
therefor  proves,  by  his  own  oath,  or  the  oath  of  another  person,  that  an  action 
is  actually  pending  t>efore  the  other  justice. 

2  R.  S.  240,  §§  SO,  81.     See  §§  867,  868,  869. 


A  justice  of  the  peace  is  authorized  to 
issue  a  subpcena  and  compel  the  attend- 
ance of  a  witness  in  the  county  in  which 


an  action  is  pending  before  him  from  an 
adjoining  county.  Collins  v.  Shaffer,  78 
Hun  512;  29  N.  Y.  Supp.  574. 


§  2970.    How  subpoena  served.    Effect  of  constable's  return. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  person.  It  must  be 
served  by  reading  it>  or  stating  its  contents,  to  the  witness,  and  by  paying  or  ten- 
dering to  him  his  lawful  fee  for  one  day's  attendance  as  a  witness.  Where  it  is 
served  by  a  constable,  his  return  thereto,  stating  the  manner  of  service  and  the 
sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

2  R.  S.  240,  §  82. 

§  2971.    Attachment  against  witness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice,  by  affidavit  or 
other  proof,  that  a  person,  duly  subpoenaed  to  attend  before  him  in  an  action,  has 
refused  or  neglected  to  attend  as  a  witness  in  obedience  to  the  subpoena;  and  no 
just  cause  for  the  neglect  or  refusal  is  shown  to  exist ;  and  the  party,  in  whose  be- 
half the  witness  was  subpoenaed,  or  his  attorney,  makes  oath  that  the  testimony  of 
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be  baaed  on  an  oral  oath.    Baker  v.  Wil- 
liams, 12  Barb.  527. 


the  witness  is  material ;  the  justice  must  issue  a  warrant  of  attachment,  directed 
generally  to  any  constable  of  the  county,  for  the  purpose  of  compelling  the  attend- 
ance of  the  witness. 
2  R.  S.  241,  §  83,  as  amended  by  L.  1834,  c.  235. 

i 

The     application     for     an     attachment 
;  against  a  witness  for  non-attendance  may 

§  2972.    How  attachment  executed.    Payment  of  fees. 

[  Such  a.  warrant  of  attachment  must  be  executed  in  the  same  manner  as  an  or- 

t  der  of  arrest.     The  fees  of  the  justice  and  constable  for  issuing  and  serving  it, 

j.  must  be  paid  by  the  person  against  whom  it  is  issued,  unless  he  shows  a  reasonable 

i*  excuse,  to  the  satisfaction  of  the  justice,  for  his  omission  to  attend ;  in  which  case, 

the  party  procuring  the  warrant  must  pay  them,  and  if  he  recovers  costs,  the 
amount  thereof  must  be  allowed  to  him  as  part  of  his  costs. 
2  R.  S.  241,. §  84. 

§  2973.    Attachment  for  witness  in  adjoining  county. 

Where  the  delinquent  witness  is  within  an  adjoining  county,  the  constable,  to 
whom  the  warrant  of  attachment  is  directed,  may  arrest  the  witness  in  that  county, 
and  bring  him  before  the  justice.  The  constable,  while  he  is  within  the  adjoining 
county  for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county,  with 
respect  to  the  warrant  so  issued  to  him. 

§  2974.    Fine  for  refusing  to  attend  or  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  rwtsonable  excuse, 
proved  by  his  oath  or  the  oath  of.  another  person,  fails  to  attend;  or,  attending, 
refuses  to  testify;  must  be  fined,  by  the  justice  before  whom  the  action  is  pending, 
for  each  non-attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor  more 
than  ten  dollars,  as  the  justice  thinks  it  reasonable  to  impose  upon  him,  as  a  fine 
therefor. 

2  R.  S.  241,  §  85.    See  §§  3001,  3002,  3003. 

§  2975.    Proceedings  for  imposition  of  fine. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the  application  of 
the  party  in  whose  behalf  the  witness  was  subpoenaed,  at  any  time  during  the  trial, 
when  the  defaulting  witness  is  present,  and  has  an  opportunity  to  be  heard.  If 
it  is  not  imposed  during  the  trial,  the  justice,  at  any  time  within  five  days  after 
judgment  is  rendered,  must,  upon  the  application  of  the  party,  issue  a  warrant, 
directed  generally  to  any  constable  of  the  county,  commanding  him  to  arrest  the 
defaulting  witness,  and  to  bring  him  before  the  justice,  at  a  time  and  place  therein 
specified,  the  time  to  be  not  more  than  twelve  days  after  issuing  the  warrant,  to 
show  cause  why  a  fine  should  not  be  imposed  upon  him. 

In  place  of  2  R.  S.  241,  §  86. 

§  2976.    Minute  of  conviction  deemed  a  judgment. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a  minute  of  the 
conviction,  of  the  cause  thereof,  of  the  amount  of  the  fine,  and  of  the  costs.  The 
minute  is  deemed  a  judgment  against  the  delinquent,  in  favor  of  the  officer  to 
whom  fines  are  directed  to  be  paid  by  section  2875  of  this  act. 

2R.8.  241,  §  87. 

§  2977.    Execution  for  fine  and  costs. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid  to  the  justice, 
he  must  issue  an  execution,  directed  generally  to  any  constable  of  the  county, 
commanding  the  constable  to  collect  the  sum  remaining  unpaid,  of  the  goods  and 
chattels  of  the  delinquent,  within  the  county,  and,  for  want  thereof,  to  take  him, 
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and  convey  him  to  the  jail  of  the  county,  there  to  remain  until  he  pays  that  sum, 
not  exceeding  thirty  days.     Upon  the  delinquent  being  committed  to  jail,  the 
keeper  thereof  must  keep  him  in  close  custody  therein,  until  he  is  entitled  to  a 
discharge,  as  specified  in  the  execution. 
2  R.  S.  241,  §  88. 

§  2978.    How  fine  collected  to  be  applied. 

The  money  collected  by  virtue  of  the  execution  must  be  forthwith  paid  by  the 
constable  to  the  justice.  The  justice  must,  within  ten  days  after  he  receives  a 
fine,  or  any  part  thereof,  from  the  constable  or  the  delinquent,  pay  the  money  to 
the  officer,  to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this  act, 
for  the  use  of  the  poor. 

2  R.  S.  241,  §  89. 

§  2979.    Defaulting  witness  liable  in  damages. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  neglects  or  refuses  to 
obey  the  subpoena,  or  to  testify,  is  also  liable  to  the  party,  in  whose  behalf  he  was 
subpoenaed,  for  all  damages  which  the  party  sustains  by  reason  of  his  neglect  or 
refusal. 

2  R.  S.  242,  §  90. 


ARTICLE  THIRD* 

COMMISSION   TO  TAKE  TESTIMONY. 


§  2980.  Commission  to  examine  witness  up- 
on interrogatories. 

2981.  Id.;  orally. 

2982.  When  and  how  granted. 

2983.  Adjournment. 


§  2984.  Execution   and   return  of   commis- 
sion. 

2985.  Receipt  thereof  by  justice. 

2986.  When  deposition  evidence. 
29S7.  Powers  of  commissioners. 


§  2980.    Commission  to  take  testimony. 

Where  the  defendant  has  neglected  to  appear  upon  the  return  of  a  summons, 
or  has  failed  to  answer  the  complaint,  or  where  an  issue  of  fact  has  been  joined  in 
an  action;  and  it  appears,  by  affidavit,  upon  the  application  of  either  party,  that  a 
witness,  not  within  the  county  where  the  action  is  pending,  or  an  adjoining  county, 
is  material  in  the  prosecution  or  defense  of  the  action,  the  justice  may  award  a 
commission  to  one  or  more  competent  persons  authorizing  them,  or  either  of  them, 
to  examine  the  witness  under  oath,  upon  interrogatories  to  be  settled  by  the  jus- 
tice, or  by  the  written  agreement  of  the  parties,  and  indorsed  upon  or  annexed  to 
the  commission;  to  take  and  certify  the  deposition  of  the  witness;  and  to  return, 
the  same  by  mail,  addressed  to  the  justice. 

L.  1838,  c.  243,  §  2;  as  amended,  L.  1847,  c.  329. 


A  justice  court  has  power  to  issue  a 
commission  to  take  the  deposition  of  a 
party  to  an  action.  Murphy  v.  Sullivan, 
77  N.  Y.  Supp.  950. 

Although  the  right  to  have  a  commission 
to  examine  a  witness  not  residing  in  the 
county,  is  a  substantial  one,  and  an  arbi- 
trary refusal  to  issue  a  commission  would 
require  a  reversal  of  judgment,  yet  the 
power  to  issue  the  commission  is  a  discre- 
tionary one,  and  the  justice  may  properly 
refuse  to  issue  it,  when  no  possible  benefit 
could  accrue  to  the  party  applying  for  it; 
as,  for  example,  where  he  declines  to  ask 

§  2981.    Commission  to  take  testimony  orally. 

If  both  parties  expressly  consent,  a  commission  granted  as  prescribed  in  this 
article  may  issue  without  written  interrogatories,  and  the  deposition  may  be  taken 


for  an  adjournment  until  the  examination 
can  be  had  and  a  return  thereto  made. 
Dryer  v.  Sexsmith,  40  Hun  242;  10  Civ. 
Proa  29. 

If  a  witness  whose  testimony  is  mar 
terial  is  not  within  the  county,  or  an 
adjoining  county,  the  justice  may  issue  a 
commission  for  the  purpose  of  taking  his 
testimony.  The  power  is  not  limited  to  a 
commission  to  be  executed  in  the  other 
counties  of  the  State,  but  it  may  be  issued 
to  other  States  as  well.  Collins  v.  Shaffer, 
78  Hun  512;  29  N.  Y.  Supp.  574. 
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upon  oral  questions.  In  that  case,  section  900  of  this  act  applies  to  the  execution 
of  the  commission ;  and  a  copy  of  that  section  must  be  annexed  thereto.  Notice  of 
the  time  or  place  of  the  examination  of  a  witness,  by  virtue  thereof,  need  not  be 
given. 

§  2982.    When  and  how  commission  granted. 

The  commission  may  be  granted  by  the  justice  without  notice,  upon  the  ap- 
plication of  the  plaintiff,  made  at  the  return  of  the  summons,  or  upon  the  applica- 
tion of  either  party,  made  at  the  time  of  the  joinder  of  issue.  It  may  also  be 
granted  at  any  time  after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice  of  the  applica- 
tion has  been  served  upon  the  adverse  party,  either  personally,  or  by  service  upon 
the  attorney,  who  appeared  for  him  before  the  justice. 

L.  1838,  c.  243,  §  3. 


If  the  allowance  on  the  trial  of  amend- 
ment to  an  answer  setting  up  defense  of 
payment  is  a  joinder  of  issue,  if  plaintiff 
does  not  immediately,  on  the  allowance  of 
the  amendment,  apply  for  a  commission, 
bat  rests  till  evidence  is  received,  he  is  not 
entitled  to  the  same  without  notice.  Mur- 
phy v.  Sullivan,  77  N.  Y.  Supp.  950. 

The  applicant  cannot  be  required  to  state 


what  he  expects  to  prove  by  a  witness. 
Eaton  v.  North,  7  Barb.  631. 

Objections  to  a  commission  must  be  spe- 
cific and  taken  at  the  time  of  applying 
for  it.     Allen  v.  Edwards,  3  Hill  499. 

The  insufficiency  of  notice  of  motion  for 
a  commission  must  be  objected  to  at  the 
time  it  is  awarded.  It  is  too  late  to  object 
after  the  commission  has  been  executed  and 
returned.     lb. 


§  2983.    Adjournment  where  commission  issued. 

Where  a  commission  is  granted  upon  the  application  of  the  plaintiff,  he  is  en- 
titled to  one  or  more  adjournments  of  the  trial,  as  may  be  necessary  to  procure  the 
commission  to  be  executed  and  returned;  not  exceeding  the  length  of  time  for 
which  the  trial  might  be  adjourned  upon  the  application  of  the  defendant. 

L.  1831,  c.  138,  §  1. 


Under  §  2983,  providing  for  adjournment 
of  cases  in  justices'  courts,  where  commis- 
sions are  issued,  to  afford  opportunity  for 
their  execution  and  return,  and  the  city 
charter  of  Buffalo,  making  this  provision 
applicable  to  the  municipal  court,  the  call- 
ing of  a  case  for  trial  in  that  court,  the 
introduction    of    a    commission,    and     an 


objection  to  its  admission  because  not 
properly  executed,  was  not  such  a  com- 
mencement of  the  trial  as  to  deprive  the 
court  of  power  to  order  an  adjournment  to 
permit  the  commission  to  be  corrected. 
Winquist  v.  Preston,  118  App.  Div.  564; 
102   N.  Y.  Supp.   1023. 


§  2984.    Execution  and  return  of  commission. 

The  commission  must  be  executed  and  returned,  as  prescribed  in  section  901 
of  this  act;  and  a  copy  of  that  section  must  be  annexed  thereto,  except  that  subdi- 
vision sixth  thereof  may  be  omitted. 

In  place  of  L.  1838,  c.  243,  §  4. 

§  2985.    Return  of  commission  to  justice. 

The  justice,  to  whom  the  package  containing  the  commission  is  transmitted 
by  mail,  must  receive  it  from  the  post-office,  and  open  and  file  it,  indorsing  there- 
upon the  date  of  his  so  doing.  It  must  remain  on  file  with  him,  until  the  trial; 
but  either  party  is  entitled  to  inspect  it  on  file. 

In  place  of  L.  1838,  c.  243,  §  4. 


Where  depositions  were  taken  by  plain- 
tiff's attorney  from  the  office  of  the  justice, 
wherein  they  had  been  placed  on  file,  and 
were  retained  by  him  until  the  day  of  the 
trial  of  the  action  in  which  the  commission 
waa  issued,  and  defendant's  attorney  called 
upon  the  justice  to  see  the  depositions,  but 


was  unable  to  do  so,  the  reception  of  such 
depositions  in  evidence  upon  the  trial  is 
an  error  calling  for  the  reversal  of  the 
judgment  rendered  therein  against  the 
party  objecting  to  their  reception  in  evi- 
dence. Collins  v.  Shaffer,  78  Hun  512;  29 
N.  Y.  Supp.  674. 
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§  2986.    When  deposition  in  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued  as  prescribed  in 
this  article;  and  to  the  execution  thereof.  A  deposition  taken  thereunder  may  be 
read  in  evidence  upon  the  trial  by  either  party,  and  has  the  effect  specified  in  sec- 
tion 911  of  this  act. 

In  place  of  L.  1838,  c.  243,  §  4. 


Where  it  did  not  appear  and  plaintiff 
did  not  offer  to  show  that  defendant  knew 
that  a  witness,  examined  under  a  commis- 
sion at  his  instance,  was  in  the  city,  and 
defendant's  attention  was  not  called  to  the 
fact  until  plaintiff  was  through  with  his 
case,  and  defendant's  own  examination,  a* 
a  witness  for  the  defense,   had  been   com- 


pleted, he  was  not  then  required  to  consent 
that  the  trial  be  suspended,  and  the  cause 
adjourned  to  a  future  day  that  the  witness 
might  be  subpoenaed  to  attend,  because 
plaintiff  was  willing  or  offered  to  consent 
that  that  be  done.  Denny  v.  Horton,  3 
Civ.  Proc.  255,  C.  P. 


§  2987.    Powen  of  oommisaionen. 

Where  the  commission  is  executed  within  the  State,  the  commissioner,  or  if 
there  are  two  or  more,  a  majority  of  them,  have  the  same  power  to  issue  a  Bubpoena, 
to  swear  a  witness,  and  to  compel  his  attendance,  that  a  justice  of  the  peace  has, 
in  an  action  pending  before  him. 

L.  1841,  c.  138,  §  2. 


TITTLE  V. 

Trial  and  its  incidents. 


2988. 

2989. 
2990. 
2991. 
2992. 

2993. 

2994. 
2995. 
2996. 
2997. 
2998. 
2999. 
3000. 


Effect  of    failure  of   defendant  to 

appear. 
When  justice  to  try  issue  of  fact. 
When  jury  trial  may  be  demanded. 
Venire. 
Id.;   in  action  between  two  towns, 

etc 
Delivery,  execution,  and  return  of 

venire. 
Ballots;  how  prepared. 
Drawing  jury. 
Talesmen. 
New  venire. 
Juror's  oath. 
Jury  to  hear  proofs. 
Witness's  oath. 


3001.  Witness  refusing  to  be  sworn,  etc. 

Warrant  thereupon. 

3002.  Contents    of     warrant;     imprison- 

ment of  recusant  witness. 

3003.  Adjournment  thereupon. 

3004.  Ex  parte  affidavit;   when  evidence. 

3005.  Competency  of  witness;  how  deter- 

mined. 

3006.  Constable  to  keep  jury;    his  oath. 

3007.  Rendition  of  verdict;  plaintiff  need 

not  be  called. 

3008.  Jury  when  to  be  discharged;   new 

venire. 

3009.  Fine  to  be  imposed  on   defaulting 

juror. 


§  2988.     [Am'd,  1906.]     Effect  of  failure  of  defendant  to  appear. 

Where  the  defendant  makes  default  in  appearing  or  pleading,  upon  the  return 
of  a  summons,  which  has  been  duly  served  as  prescribed  in  this  chapter,  the 
justice  must  hear  the  allegations  and  proofs  of  the  plaintiff,  and  render  judg- 
ment, according  to  law  and  equity,  as  the  very  right  of  the  case  appears,  except 
in  an  action  commenced  by  the  service  of  a  summons  and  verified  complaint  as 
provided  by  section  twenty-nine  hundred  and  thirty-six  of  this  code,  in  which 
case  judgment  may  be  entered  as  provided  by  section  twenty-eight  hundred  and 
ninety-one  of  this  code. 

2R.S.  242,  §  92.  Am'd  L.  1906,  c.  291.  The  amendment  of  1906  added  the  last  clause, 
beginning  with  the  word  "except." 


In  an  action  before  a  justice  for  a  balance 
due  on  a  contract  and  for  extra  work,  where 
the  complaint  was  verified,  plaintiff  was, 
under  §  2988,  entitled  to  judgment,  where 
defendant's  answer  was  an  unverified  gen- 
eral denial  and  counterclaim.  Carter  v. 
Boyle,  57  Misc.  564;   109  N.  Y.  Supp.  1102. 

Judgment  by  default  in  a  justice's  court 
cannot   be   taken   on   a   verified    complaint 


sounding  in  tort  against  a  railroad  company 
for  negligence  in  transporting  goods,  with- 
out further  proof.  Duval  v.  Boston,  etc., 
R.  R.  Co.,  58  Misc.  504;  111  N.  Y.  Supp. 
629. 

Where  parties  have  appeared  voluntarily 
before  a  justice  of  the  peace,  and  unsuc- 
cessfully attempted  to  enter  a  judgment  by 
confession   without   joining    issue,    it  can- 
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not  be  sustained  as  a  judgment  on  default, 
under  §§  2988,  2989,  since  default  can  be 
taken  only  after  service  of  summons  or 
issue  joined.  Rowe  v.  Heiber,  30  App.  Div. 
173;  51  N.  Y.  Supp.  889. 

Plaintiff  taking  judgment  by  default 
must  establish  his  claim  by  legal  proof. 
McDonald  v.  Nuse,  12  Misc.  507 ;  67  State 
Rep.  375;  33  N.  Y.  Supp.  661,  Buffalo  Supr. 

All  objections  are  waived  by  an  omis- 
sion to  appear  and  make  them  before  judg- 
ment, excepting  those  relating  to  jurisdic- 
tion, to  the  proceedings  of  plaintiff,  and  to 
the  competency  and  sufficiency  of  his  evi- 
dence. Clark  v.  Van  Vrancken,  20  Barb. 
278. 

Where  a  summons  is  issued  by  a  jus- 
tice not  residing  in  the  same  town  with 
either  of  the  parties,  nor  in  an  adjoining 
town,  defendant  is  not  bound  to  appear 
and  object.  If  he  does  not  appear,  a  judg- 
ment rendered  will  be  voidable,  on  an  ap- 
peal and  assignment  of  error  in  fact.  Tif- 
fany v.  Gilbert,  4  Barb.  320. 

When  plaintiff  must  prove  his  case. — 

Unless  a  verified  complaint  has  been  served, 
though  defendant  does  not  appear,  plaintiff 
must  give  prima  facie  evidence  of  his  right 
to  recover,  which  must,  in  case  of  appeal, 
appear  by  the  return.  Howard  v.  Brown, 
2  E.  D.  S.  247;  Ely  v.  O'Leary,  Id.  365; 
Perkins  v.  Stebbins,  29  Barb.  523;  Ray- 
mond v.  Traffarn,  12  Abb.  52,  Smith,  Co. 
J.;  Armstrong  v.  Smith,  44  Barb.  120. 

There  can,  in  an  action  for  a  wrong, 
be  no  admission  of  the  amount  of  damages 
by  failure  to  answer.  Raymond  v.  Traffarn. 
And  see  Cristman  v.  Paul,  16  How.  17, 
Earl,  Co.  J. 

Although  plaintiff  cannot  recover  with- 
out proving  his  case,  he  need  not  disprove 
any  defense  that  must  be  pleaded  to  be 
made  available  to  defendant.  Humphrey  v. 
Persons,  23  Barb.  313.  Thus,  if  the  action 
is  to  recover  for  a  cause  of  action  appar- 
ently barred  by  the  statute  of  limitations, 
plaintiff  need  not  show  that  the  statute 
is  not,  in  fact,  a  bar  to  his  recovery,  when 
defendant  did  not  appear  and  plead  the 
statute.     lb. 

Where  the  defense  is  infancy,  plaintiff 
may,  without  replying  or  amending  his 
complaint,  prove  the  making  of  a  new 
promise  by  defendant  after  he  attained  his 
majority.     Hodges  v.  Hunt,  22  Barb.   150. 

Where  defendant  did  not  deny  plaintiff's 
claim,  but  merely  alleged  a  set-off,  which 
was  not  proved, — Held,  that  plaintiff  was 
entitled  to  judgment,  without  proving  his 
claim.  Gregory  v.  Trainer,  1  Abb.  209; 
4  E.  D.  S.  58. 

Demands  contested  in  the  pleadings,  but 
admitted  on  the  trial,  are  "proved.  Stil- 
well  v.  Staples,  3  Abb.  365;  5  Duer  691. 

Where  the  summons  in  a  justice's  court 

§  2989.    When  justice  to  try  issue  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  demands  a  trial  by 
jury,  the  justice  must  try  the  issue,  hear  the  allegations  and  proofs  of  the  parties, 
and  render  judgment  as  prescribed  in  the  last  section. 

2R.8.  242,  §  91. 


is  'served  as  required  by  §  2878,  the  fact 
that  the  complaint  was  not  sufficiently 
served  to  authorize  the  justice  to  enter 
judgment  by  default  without  further  proof, 
does  not  prevent  the  justice  from  taking 
proof  and  entering  judgment  accordingly; 
and  whether  he  proceeded  properly,  or  en- 
tered judgment  without  proper  proof,  can 
only  be  considered  in  a  direct  proceeding 
to  review  the  judgment.  Strickland  v. 
Laraway,  9  N.  Y.  Supp.  761. 

Appearing  pending  the  trial.  —  A  de- 
fendant who  appears  on  the  adjourned  day 
before  plaintiff's  case  is  closed,  should  be 
permitted  to  make  a  defense.  Sweet  v. 
Coon,  15  Johns.  86;  Pickert  v.  Dexter,  12 
Wend.  150;  Allen  v.  Stone,  9  Barb.  60;  At- 
wood  v.  Austin,  16  Johns.  180;  Doty  v. 
Campbell,  1  How.  N.  S.  101,  Farnum,  Co.  J. 

Unless  where  he  does  not  appear  on  the 
return  day,  and  the  cause  is  adjourned. 
Snell  v.  Loucks,  11  Johns.  69.  But  see 
Bowen  v.  Bell,  19  Johns.  390;  Lowther  v. 
Crummie,  8  Cow.  87;  Riley  v.  Seymour, 
1  Wend.  143;  Pickert  v.  Dexter;  Sammis  v. 
Brice,  4  Den.  576. 

Though  the  justice  has  a  right  to  per- 
mit defendant,  who  did  not  appear  on  the 
return  day,  to  plead  on  an  adjourned  day, 
an  excuse  for  the  previous  default  being 
shown,  his  refusal  is  a  matter  of  discretion, 
and  is  not  such  error  as  to  require  a  re- 
versal of  the  judgment.  Sammis  v.  Brice, 
4  Den.  576.  And  see  Colvin  v.  Colwin,  15 
Wend.  557. 

But  a  defendant  cannot  appear  and  de- 
fend after  the  cause  is  submitted.  People 
ex  rel.  v.  Lynde,  8  Cow.  133;  Montford  v. 
Hughes,  3  £.  D.  S.  591. 

Nor  after  judgment.  Alburtis  v.  Mc- 
Cready,  2  E.  D.  S.  39;  Sperry  v.  Major,  1 
Id.  361;  Appleby  v.  Strang,  1  Abb.  143,  C. 
P. 

After  judgment  for  plaintiff,  and  after 
plaintiff  and  his  witnesses  have  left  the 
court,  the  justice  has  no  power  to  permit 
defendant  to  appear  and  give  testimony  in 
support  of  his  defense.  Such  an  applica- 
tion by  defendant  must  be  made  before 
plaintiff  and  his  witnesses  leave  the  court. 
Alburtis  v.  McCready;  Atwood  v.  Austin, 
16  Johns.  180. 

""  And  before  judgment  is  rendered. 
Sperry  v.  Major,  1  £.  D.  S.  361.  And  see 
People  ex  rel.  v.  Lynde. 

The  justice  may  suspend  the  trial  of 
a  cause  in  progress  before  him,  in  order,  in 
the  absence  of  defendant,  to  hear  plaintiff's 
evidence  and  render  judgment.  Beach  v. 
McCann,  4  Abb.  18;  1  Hilt.  256.  But  it 
seems  where  he  is  induced  to  do  this  by 
statements,  which  are  untrue,  that  defend- 
ant does  not  intend  to  appear,  the  judg- 
ment in  favor  of  plaintiff*  will  be  reversed, 
lb. 
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Proceedings  on  trial. — In  an  action  be- 
fore a  justice  of  the  peace  for  goods  sold 
and  delivered,  where  the  answer  contains 
a  general  denial,  putting  in  issue  the  ques- 
tions of  sale  and  delivery,  and  of  price  and 
payment,  plaintiff  has  the  right  to  open 
and  close.  Felts  v.  Clapper,  23  N.  Y.  Supp. 
508. 

The  justice  inspecting  the  note  sued  on 
held,  not  to  be  a  commencement  of  the 
trial.     Olney  v.  Bacon,  1  Johns.  142. 

An  objection  on  the  ground  of  variance 
must  be  taken  upon  the  trial.  Shall  v. 
Lathrop,  3  Hill  237. 

An  objection  once  made  is  not  waived 
by  proceeding  with  the  trial.  Hathaway  v. 
Helmer,  25  Barb.  29;  Gates  v.  Ward,  17 
Barb.  424;  Wheeler  v.  N.  Y.  &  H.  R.  R. 
Co.,  24  Barb.  414. 

Where  defendant  pleaded  a  former  trial 
before  the  same  justice,  and  the  justice 
stated  from  his  knowledge  that  plaintiff 
was  non-suited  at  such  former  trial,  and 
that  it  was  no  bar,  and  defendant  did  not 
deny  the  statement,  but  proceeded  with  the 
trial,  he  was  held  to  be  concluded  by  the 
fact.     Blanchard  v.  Richly,  7  Johns.  198. 

It  is  error  for  a  justice  to  receive  evi- 
dence of  the  making  of  a  payment  since  the 
commencement  of  the  action  and  joining 
issue  thereon,  without  an  amendment  of 
the  answer,  by  leave,  for  that  purpose. 
And  he  cannot  afterwards,  and  after  the 
case  has  been  submitted  to  him  for  de- 
cision, correct  the  error  by  rejecting  the 
evidence.    Hall  v.  Olney,  65  Barb.  27. 

An  objection  to  the  introduction  of  evi- 
dence not  properly  admissible  upon  a  ques- 
tion of  value,  that  it  is  immaterial  and  im- 
proper, is  sufficiently  specific  Roe  v.  Han- 
son, 5  Lans.  304. 

Where  a  witness  was  taken  sick  pend- 
ing his  examination,  and  the  trial  was  in 
consequence  adjourned,  and  on  the  adjourn- 
ment day  the  party  who  had  called  the  wit- 
ness did  not  produce  him,  nor  excuse  his 
non-appearance, — Held,  that  the  justice 
could  for  that  reason  strike  out  his  pre- 
vious testimony.  Clements  v.  Benjamin,  12 
Johns.  299. 

In  an  action  to  recover  the  amount  of 
a  bank  note  paid  by  defendant  to  plaintiff, 
on  the  ground  that  it  was  a  forgery,  the 
justice  is  not  authorized  to  give  judgment 
for  plaintiff  on  his  own  bare  inspection  of 
the  note.  Wheeler  v.  Lampman,  14  Johns. 
481. 

A  justice  has  discretion  in  restricting 
a  party  from  a  frivolous  or  vexatious  exam- 
ination of  a  witness.  Peck  v.  Richmond,  2 
E.  D.  S.  380. 

The  allowance  of  leading  questions  is 
discretionary,  and  not  such  error  as  re- 
quires reversal,  unless  the  justice  has 
abused  his  discretion.  Seymour  v.  Brad- 
field,  35  Barb.  49. 

As  to  the  order  of  proof  and  rebutting 
testimony;  and  as  to  recalling  a  witness 
and  reopening  the  case.  Burch  v.  Westfall, 
5  N.  Y.  Leg.  Obs.  178;  Dunckle  v.  Kocker, 
11  Barb.  387;  Breidert  v.  Vincent,  1  £.  D. 


S.  542;  Harpell  v.  Curtis,  Id.  78;  Heiden- 
heimer  v.  Wilson,  31  Barb.  636;  Burger  v. 
White,  2  Bosw.  92. 

And  as  to  striking  out  improper  an- 
swers of  witnesses.  Buck  v.  Waterbury,  13 
Barb.  116. 

An  objection  to  a  question  as  leading, 
should  specify  the  ground  of  it.  Tattersall 
v.  Haas,  1  Hilt.  56. 

Where  parties  go  to  trial  upon  a  com- 
plaint, however  defective,  without  objection, 
if  plaintiff  proves  a  good  cause  of  action, 
a  judgment  in  his  favor  is  good.  Hall  v. 
McKechnie,  22  Barb.  244. 

Evidence. — In  an  action  on  an  adjourn- 
ment bond,  evidence  that  defendant  in 
execution  had  sufficient  property,  is  inad- 
missible. The  return  of  the  officer  is  con- 
clusive.    Boomer  v.   Laine,   10   Wend.  525. 

Proof  of  former  recovery  is  admissible 
under  a  general  denial.  Young  v.  Rum- 
mell,  2  Hill  478. 

In  an  action  upon  a  promissory  note, 
an  answer  of  general  denial  and  payment 
was  held  sufficient  to  render  admissible 
proof  that  such  note  was  given  for  the  sup- 
posed balance  on  the  note  of  another  per- 
son, and  that  the  latter  note  had  been  pre- 
viously paid  in  full.  Evans  v.  Williams,  60 
Barb.  346. 

Where  the  complaint  was  informal,  but 
furnished  full  information  to  defendant, 
and  plaintiff's  proof  was  general  but  tended 
to  show  a  balance  due  as  alleged  in  the 
complaint,  and  no  objection  thereto  was 
taken  on  the  trial, — Held,  that  it  was  too 
late  to  object  on  appeal.  Dryer  v.  Sex- 
smith,  10  Civ.  Proc.  29;  40  Hun  242. 

Upon  trial  in  a  justice's  court,  to  recover 
for  goods  sold  and  delivered  to  defendant, 
it  appeared  that  all  the  goods,  except  one 
item,  costing  $1,  had  been  delivered  more 
than  six  years  before  the  commencement  of 
this  action.  It  also  appeared  that  more 
than  six  years  prior  thereto  defendant  had 
charged  plaintiff  with  $1.80  for  feed,  and 
within  that  period  with  $2  for  use  of  a 
wagon,  and  75  cents  for  repairs  thereto. — 
Held,  that  the  evidence  was  sufficient  to 
authorize  the  jury  to  find  that  a  mutual 
account  existed  between  the  parties.  Becker 
v.  Jones,  37  Hun  35. 

The  plaintiff,  defendant,  and  one  Wal- 
lace R.  met.  Wallace  R.  owed  plaintiff  $16. 
Defendant  owed  Wallace  R.  $16.  The 
three  persons  mutually  agreed  that  de- 
fendant should  pay  plaintiff  the  $16,  and 
plaintiff  should  (as  he  at  once  did)  release 
Wallace  R.  from  the  $16. — Held,  sufficient 
to  sustain  a  complaint  in  a  justice's  court 
alleging  that  defendant  was  indebted  to 
plaintiff  for  $16  paid  to  Wallace  R.  at  de- 
fendant's request.  Riddle  v.  Sanders,  10 
State  Rep.  153. 

Where  a  notice  was  served  upon  an  at- 
torney, who  appeared  before  a  justice  of 
the  peace  and  swore  that  he  was  authorised 
to  appear  for  defendants  in  an  action,  giv- 
ing him  notice  to  produce  a  certain  letter 
upon  the  trial  thereof,  and  upon  such  trial 
the  production  of  such  letter  was  demanded 
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and  refused,  the  party  demanding  the  pro- 
duction  of  such  letter  is,  under  the  circum- 
stances, authorised  to  give  oral  evidence  as 
to  its  contents.  Sessions  v.  Palmeter,  75 
Hun  268. 

In  justice's  court  the  statute  of  frauds 
may  be  taken  advantage  of  without  being 
pleaded.  Hartwell  v.  Young,  22  N.  Y. 
Supp.  486.  But  see  Crane  v.  Powell,  139 
N.  Y.  379. 

Defendant  made  plaintiff  his  witness  in 
regard  to  the  transactions  connected  with 
a  check,  and  proved  by  him  what  the  check 
was  given  for,  and  that  the  check  and  the 
transactions  connected  with  it  were  not 
material  to  the  issues  formed  by  the  plead- 
ings, and  the  evidence  of  plaintiff  in  that 
respect  was  not  contradicted. — Held,  that 
the  justice  before  whom  the  action  was 
pending  was  authorized  to  sustain  plain- 
tiff's objection  to  the  introduction  of  the 
check  in  evidence,  and  that  defendant  had 
no  right  to  go  to  the  jury  on  the  question 
as  to  the  credibility  of  plaintiff's  testimony. 
Hamilton  v.  Forsyth,  77  Hun  578. 

Nonsuit  and  discontinuance.  —  Where 
the  trial  of  a  cause  is  commenced  and  is 
suspended  for  a  time,  and  when  it  is  re- 
sumed plaintiff  does  not  appear,  it  is  a  dis- 
continuance and  the  justice  cannot  proceed. 
Green  v.  Angel,  13  Johns.  469. 

Plaintiff  may  be  non-suited  at  the  trial. 
Clements  v.  Benjamin,  12  Johns.  299;  El- 
well  v.  McQueen,  10  Wend.  621.  But  not 
after  the  case  has  been  submitted  to  the 
jury,  or  after  the  cause  has  been  sub- 
mitted, or  the  justice  takes  time  to  con- 
sider. Young  v.  Hubbell,  3  Johns.  430; 
Elwell  v.  McQueen;  Shall  v.  Lathrop,  3 
Hill  237;  Hess  v.  Beckman,  11  Johns.  457; 
Young  v.  Rummell,  7  Hill  503;  Peters  v. 
Dioesy,  3  E.  D.  S.  115.  Unless  by  stipula- 
tion of  the  parties.  Smith  v.  Compton,  20 
Barb.  262. 

Nonsuit  or  dismissal  of  the  complaint 
upon  evidence  furnished  by  defendant  is 
improper  without  plaintiff  having  an  op- 
portunity to  rebut  or  contradict  it.  Car- 
land  v.  Day,  4  E.  D.  S.  251. 

After  a  motion  for  a  nonsuit,  the  justice 
may  refuse  to  admit  any  further  evidence. 
Reed  v.  Barber,  3  C.  R.  160,  C.  P. 

But  if  a  defendant,  after  a  motion  for 
a  nonsuit,  himself  supplies  the  evidence  on 
the  want  of  which  his  motion  was  founded, 
he  cannot  have  a  reversal  upon  the  ground 
that  such  evidence  was  not  before  the  court 


when  the   nonsuit  was   asked.    Hyland  v. 
Sherman,  2  E.  D.  S.  234. 

Reopening  case.  —  A  justice  has  no 
power  to  open  a  case  for  further  hearing 
after  the  day  of  trial  is  passed,  and  the 
cause  has  been  submitted  by  plaintiff,  ami 
the  witnesses  have  departed.  Harden  v. 
Woodside,  2  E.  D.  S.  37;  Alburtis  v. 
McCready,  Id.  39. 

But  where  after  the  parties  had  once 
rested,  but  before  the  case  had  been  finally 
submitted,  and  while  the  parties  and  their 
witnesses  were  all  present,  additional  evi- 
dence was  admitted,  it  was — Held,  that  it 
rested  in  the  discretion  of  the  justice. 
Harpell  v.  Curtis,  1  E.  D.  S.  78.  And  see 
Pickert  v.  Dexter,  12  Wend.   150. 

Where  the  justice  suspended  trial  for 
20  hours  to  allow  the  production  of  further 
proof,  it  was — Held,  an  abuse  of  discre- 
tion, and  judgment  was  reversed.  Green 
v.  Angel,  13  Johns.  469. 

Miscellaneous.  —  The  rule  in  justices' 
courts  is  the  same  as  in  all  others;  if  a 
material  part  of  plaintiff's  case  is  wholly 
unsupported  by  evidence,  a  judgment  in  his 
favor  should  be  reversed.  Moore  v.  Noble, 
36  How.  385;  53  Barb.  425. 

A  justice  cannot  decide  a  case  on  his  own 
knowledge.  Burlingham  v.  Deyer,  2  Johns. 
189;  Rosekrans  v.  Van  Antwerp,  4  Id.  228; 
Blanchard  v.  Richley,  7  Id.  19$;  and  see 
Reed  v.  Gil  let,  12  Id.  296;  Locke  v.  Smith, 
10  Id.  250;  Wheeler  v.  Lampman,  14  Id. 
481;  Sprague  v.  Shed,  9  Id.  140;  Cornell 
v.  Moulton,  3  Denio  12;  McAllister  v.  Sex- 
ton, 4  E.  D.  S.  41. 

Nor  be  examined  as  a  witness  unless  by 
consent.  Perry  v.  Weyman,  1  Johns.  520; 
Lawrence  v.  Houghton,  5  Id.  129;  Cobb  v. 
Curtiss,   8   Id.   470. 

He  cannot  find  the  amount  of  damage  on 
a  mere  estimate.  Ely  v.  O'Leary,  2  E. 
D.  S.  355;  Fox  v.  Decker,  3  Id.  150;  and 
see  Prentiss   v.   Sprague,    1   Hilt.  428. 

In  an  action  for  breach  of  warranty,  the 
justice  has  no  power  to  compel  the  pro- 
duction of  the  property  in  court.  Hunter 
v.  Allen,  35  Barb.  42. 

Punitive  damages  may  be  recovered  in 
actions  for  wilful  trespass.  Tifft  v.  Cul- 
ver, 3  Hill  180. 

Whether  a  justice  has  power  in  any 
case  to  exact  costs  on  granting  a  favor 
to  a  party  in  a  cause,  quaere.  Beekman  v. 
Wright,  11  Johns.  442. 


§  2990.     [Am'd,  1889,  1897,  1909.]     When  jury  trial  may  be  demanded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may  demand  a  trial 
by  jury,  and  unless  so  demanded  at  the  joining  of  issue  a  jury  trial  is  waived. 
The  party  demanding  a  trial  by  jury  shall  thereupon  pay  to  the  justice  the  statu- 
tory fees  for  the  attendance  of  each  person  to  be  summoned  and  for  the  jurors 
to  serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  is  entitled  for 
notifying  the  persons  to  be  drawn  as  jurors.  The  fees  so  deposited  shall  be 
delivered  by  the  justice  to  the  constable  serving  the  venire,  and  by  him  shall 
be  paid  out  as  required  by  law.  In  default  of  a  deposit  as  aforesaid  the  justice 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made.     And  the  town 
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clerk  of  every  town  in  this  State  shall  deliver  to  each  of  the  justices  of  the  peace 
in  his  town  a  certified  copy  of  the  list  filed  with  him,  in  pursuance  of  section  five 
hundred  and  five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of  said 
justices  a  certified  copy  of  any  such  list  hereafter  filed  with  him,  within  ten  days 
after  the  same  shall  be  filed.  The  town  clerk  is  entitled  to  a  fee  of  one  dollar 
for  each  copy  of  said  list  so  delivered.  Any  town  clerk  who  shall  neglect  to 
deliver  a  copy  of  the  list  to  each  of  the  justices  of  the  town  within  the  time 
above  prescribed,  shall  forfeit  ten  dollars  for  each  failure,  to  be  sued  for  and 
recovered  by  the  overseers  of  the  poor  of  said  town  for  the  use  of  the  poor  of  said 
town. 

2  R.  S.  242,  §  93.     Am'd  L.  1889,  c.  505;  L.  1897,  c.  146;  L.  1909,  c.  65.     See  No.  82 
of  Notes  by  Board  of  Statutory  Consolidation. 


A  party  not  making  the  deposit  required, 
and  as  directed  by  the  justice,  waives  a  jury 
trial.  Martin  v.  Borden,  123  App.  Div. 
66;   107  N.  Y.  Supp.  725. 

Where  the  issue  joined  on  the  return  day 
is  purely  fictitious,  and  on  contract*  and 
on  a  subsequent  adjourned  day  is  changed 
into  an  entirely  new  issue  in  tort,  against 
defendant's  objection,  he  may  not  be  de- 
prived of  a  jury  trial  of  the  new  issue  on 
the  ground  that  he  waived  it  by  not  demand- 
ing such  trial  of  the  original  issue.  Reese 
v.  Baum,  83  App.  Div.  550;  82  N.  Y.  Supp. 
157. 

A  defect  in  the  jury  list  or  the  venire 
does  not  deprive  the  justice  of  jurisdiction. 
He  may  set  aside  the  venire  and  draw  an- 
other jury  from  a  proper  panel  without 
dismissing  the  action.  Woodcock  v.  Glad- 
dings,  75  App.  lMv.  199;  77  N.  Y.  Supp. 
955. 

The  fact  that  the  justice,  while  the  jury 
was  deliberating  in  the  courtroom,  at  their 
request,  returned  to  it  and  read  the  testi- 
mony of  two  witnesses,  in  the  absence  of 
counsel  and  parties,  who  had  departed,  ex- 
cept the  plaintiff,  whom  he  overlooked, — 
Held,  to  afford  no  sufficient  ground  for  or- 
dering a  new  trial.  Welker  v.  Allen,  39 
Misc.  523;    80  N.  Y.   Supp.   382. 

A  justice  of  the  peace  has  no  authority 
to  direct  a  verdict.  Marsh  v.  Richer,  68 
Misc.  587;    125  N.  Y.  Supp.  245. 

Under  §  2990,  and  §  3008,  providing  for 
the  isuing  of  a  new  venire,  without  speci- 
fying the  time  when  it  must  be  issued,  a 
demand  for  a  jury  trial,  made  when  the 
issue  is  joined,  relates  to  any  subsequent 
trial  of  the  action  rendered  necessary  by 
disagreement  of  the  first  jury,  unless  the 
demand  is  waived.  Hartmann  v.  Hoffman, 
65  App.  Div.  443;  72  N.  Y.  Supp.  982. 

Where,  on  appeal  from  a  justice's  judg- 
ment, the  entries  in  the  justice's  transcript 
leave  it  uncertain  as  to  whether  a  jury 
was  demanded  on  the  day  of  joinder  of  is- 
sue, or  on  a  subsequent  day,  to  which  the 
trial  was  adjourned,  it  is  error  for  the 
county  court  to  deny  a  motion  to  require 
the  justice  to  amend  his  return  so  as  to 
show  exactly  when  the  demand  for  a  jury 
was  made.  Sherman  v.  Green,  90  Hun 
462;   36  N.  Y.  Supp.  53. 

The  amendment  to  6  2990,  which  went 
into  effect  September  1,  1897,  requiring  a 


party  demanding  a  trial  by  jury  before  a 
justice  of  the  peace  to  deposit  the  fees  for 
the  constable  and  jurors,  does  not  affect 
the  provision  of  §  3328,  which  authorizes  a 
justice,  constable,  juror,  or  witness  to  de- 
mand his  fees  in  advance;  and  under  such 
provision,  on  a  demand  for  trial  by  jury, 
the  justice  may  demand  his  fees  for  issuing 
the  venire,  in  addition  to  the  amount  re- 
quired to  be  deposited  by  §  2990,  and,  if 
not  paid,  he  may  refuse  to  issue  a  venire, 
and  proceed  as  if  a  jury  trial  had  not  been 
demanded.  Judson  v.  Havely,  59  N.  Y. 
Supp.  1018,  Co.  Ct 

A  party  who  has  demanded  a  jury  may 
waive  it  Hosford  v.  Carter,  10  Abb.  452, 
C.  P. 

A  jury  may  be  waived  by  non-appear- 
ance on  the  adjournment  day,  or  by  failure 
to  pay  jury  fees  in  due  season.  Kil  pa  trick 
v.  Carr,  3  Abb.  117,  C.  P. 

Where,  after  a  trial  by  a  jury  had  been 
commenced  and  adjourned,  one  of  the  ju- 
rors could  not  attend  by  reason  of  sickness, 
and  defendant  refused  to  try  before  the 
five  jurors,  to  have  a  talesman,  to  have  a 
new  venire  returnable  immediately,  or  to 
take  an  adjournment  on  terms, — Held,  the 
justice  did  right  to  proceed  at  plaintiffs 
instance  with  the  trial  without  a  jury. 
Babcock  v.  Hill,  35  Barb.  52. 

The  practice  has  been  uniform,  that  a 
party  may  either  submit  his  case  to  the 
justice,  or  call  for  a  jury,  and  when  he  once 
exercises  this  right  to  a  jury  trial,  a  justice 
cannot  take  it  away  nor  interfere  with  the 
jury.  Their  verdict,  however  erroneous  or 
irregular,  is  the  verdict  on  which  the  jus- 
tice must  enter  judgment,  and  the  only 
remedy  the  aggrieved  party  has,  is  by  ap- 
peal. The  justice  may  nonsuit  plaintiff, 
and  may  charge  a  jury  upon  the  law,  sub- 
ject to  the  same  rule  applicable  to  courts 
of  record;  but  if  he  omits  to  charge  the 
jury,  as  he  may  do,  the  jury  become  the 
judges  of  the  law,  as  well  as  of  the  facts. 
The  court  does  not  possess  any  power  to  di- 
rect a  verdict  when  a  jury  has  once  been 
impanelled  to  try  the  cause,  and  there  is 
no  authority  under  the  statute  which  war- 
rants such  procedure.  This  rule  applies  to 
the  municipal  court.  Blumburg  v.  Briggs, 
10   State  Rep.  242,  Buffalo  Supr. 

When  a  case  has  been  adjourned  to  a 
fixed  hour  to  await  the  return  of  a  venire 
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issued  at  the  request  of  plaintiff,  it  is  er-   loses  jurisdiction  by  calling  the  case  before 
ror  for  plaintiff,  in  the  absence  of  defend-  the  time.    Horton  v.   Hawkins,  20  Week. 


ant,  to  waive  his  venire  and  without  wait- 
ing  an   hour  take  judgment.    The  justice 


Dig.  17. 


§  2991.     [Am'd,  1889,  1909.]     Drawing  juror*. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forthwith  openly 
draw  twelve  ballots  from  a  box  or  other  receptacle  containing  the  names  of  the 
persons  who  are  returned  as  jurors  of  the  town  to  the  courts  of  record  of  the 
county  upon  the  last  list  thereof  received  by  him  from  the  town  clerk  as  jurors 
to  attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall  then  be  adjourned 
by  him,  not  more  than  eight  days  from  the  joining  of  issue,  unless  the  parties 
consent  to  a  longer  adjournment,  which  consent  shall  be  entered  in  the  justice's 
minutes.  The  ballots  shall  be  of  the  same  description  as  those  prescribed  in 
section  twenty-nine  hundred  and  ninety-four  of  this  act,  but  they  may  be,  or  may 
previously  have  been  prepared  by  a  justice.  If  a  person  whose  name  is  thus 
drawn  in  the  judgment  of  the  justice  resides  more  than  three  miles  from  the 
place  of  trial  the  justice  may  set  aside  such  juror  and  he  may  excuse  any  juror 
who  comes  within  the  provisions  of  section  five  hundred  and  forty-four  of  the 
judiciary  law,  and  in  either  case  draw  another  ballot,  and  continue  to  do  so  until 
twelve  are  drawn.  After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballots  containing  the  names  of  those  who 
attended  and  served,  in  another  box  kept  by  him.  The  ballots  containing  the 
names  of  those  who  did  not  appear  and  serve  must  be  returned  by  the  justice  to 
the  box  from  which  they  were  taken.  If  at  the  time  of  drawing  jurors  for  the 
court  there  is  not  a  sufficient  number  of  ballots  remaining  in  the  original  box,  the 
justice  upon  drawing  all  the  ballots  therein,  must  draw  the  necessary  number 
from  the  second  box  containing  the  names  of  those  jurors  who  have  before  served, 
as  in  this  section  prescribed,  and  must  continue  to  draw  from  that  box  until  a 
new  list  of  jurors  is  delivered  to  him  by  said  town  clerk. 

2  R.  S.  242,  243,  §§  94,  05.  Am'd  L.  1889,  c.  505;  L.  1909,  c.  66.  See  No.  83  of 
Notes  by  Board  of  Statutory  Consolidation. 


Though  |  2991  provides  for  the  drawing 
"forthwith"  of  a  jury  by  a  justice  of  the 
peace,  yet  the  parties  then  stipulating  that 
he  may  draw  it  later  in  the  presence  of  the 
constable,  he  has  jurisdiction  to  do  so,  and 
in  their  absence.  Hallett  v.  Boyer,  114 
N.  Y.  Supp.  559. 

§  1176  provides  that  each  party  in  a 
court  not  of  record,  on  the  trial  of  an  issue 
of  fact  in  a  civil  action,  cannot  peremptorily 
challenge  more  than  three  of  the  persons 
drawn  as  jurors  for  the  trial.  §  3347, 
subd.  7,  prescribes  that  certain  portions 
of  chapter  10,  including  §  1176,  shall  apply 
to  special  proceedings  and  to  courts  of  civil 
jurisdiction. — Held,  that  the  statute  ap- 
plied to  a  summary  proceeding  for  the 
recovery  of  real  estate,  and  hence  it  was 
not  error  for  the  court  to  allow  peremptory 
challenges  to  jurors  in  such  a  proceeding 
in  a  justice's  court.  Lasher  v.  Curry,  68 
N.  Y.  Supp.  845,  Co.  Ct. 

An  alien  is  not  qualified  to  serve  as  a 
juror.    Borst  v.   Beecker,   6  Johns.   332. 

Nor  is  a  tenant  of  either  party.  Hath- 
away v.  Helmer,  25  Barb.  29. 


Nor  one  who  has  not  the  "property  qual- 
ification." Fenwiek  v.  Parker,  3  C.  R.  254, 
Lee,  Co.  J. 

The  fact  of  his  qualifications  may  be  tried 
by  examining  the  juror  himself.  Ogden  v. 
Parks,  16  Johns.  180. 

The  word  jury  in  the  Constitution  does 
not  mean  a  jury  of  twelve  men  exclu- 
sively. A  jury  of  six  men  in  a  justice's 
court  is  as  much  a  jury  in  law  as  a  jury 
of  twelve  in  a  court  of  record,  and  is  the 
jury  which  had  been  "heretofore  used"  in 
that  court  at  the  time  the  Constitution 
was  adopted.  Knight  v.  Campbell,  62 
Barb.   16. 

A  new  jury  list  had  been  prepared,  but 
had  not  been  filed  with  the  justice  by  the 
town  clerk,  and  the  justice  drew  a  jury 
from  the  old  list, — Held,  that  the  jury  was 
properly  drawn,  under  L.  IS'89,  c  505,  pro- 
viding that  the  justice  shall  draw  the  jury 
from  the  last  jury  list  received  by  him  from 
the  town  clerk.  Cargain  v.  Everett,  16  N. 
Y.  Supp.   668;   42  State  Rep.  618. 


§  2992.    Venire  in  action  between  two  towns,  etc. 

Where  tbe  action  is  between  two  towns  or  cities,  or  between  a  town  and  a  city, 
the  venire  must  direct  the  constable  to  notify  twelve  men  of  the  county,  who  are 
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qualified  and  not  exempt,  as  prescribed  in  the  last  section,  and  who  are  not  inter- 
ested in  the  matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 
2  R.  S.  243,  §  96. 

§  2993.     [Am'd,  1889.]    Delivery,  execution  and  return  of  venire. 

The  justice  must  insert  the  names  of  the  jurors  so  drawn  in  a  venire  and  de- 
liver or  cause  it  to  be  delivered  to  a  constable  of  the  county  disinterested  between 
the  parties.  The  constable  must  at  least  three  days  before  the  day  therein  stated, 
notify  each  of  the  persons  whose  names  have  been  therein  inserted,  by  reading  it  or 
stating  the  substance  thereof  to  the  person  so  served.  But  the  service  shall  not  be 
affected  by  the  constable's  failure  after  diligent  search,  to  find  any  of  the  persons 
so  named.  The  constable  must  make  his  return  upon  the  venire,  certifying  that 
he  has  so  personally  served  it  upon  each  of  the  jurors  whose  names  are  therein 
inserted,  or  if  any  were  not  served,  stating  the  reason  for  such  omission.  Any 
constable  making  a  false  return  upon  such  venire  is  guilty  of  a  misdemeanor. 
Any  person  so  served  and  not  attending  at  the  time  and  place  to  which  the  cause 
was  so  adjourned,  is  guilty  of  a  contempt  of  court,  punishable  by  a  fine  not  ex- 
ceeding ten  dollars  which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execution  issued  by  the 
justice  as  upon  a  judgment,  with  costs  of  the  levy,  and  which  fine  shall  be  paid 
over  to  the  use  of  the  poor  of  the  county  by  the  justice,  but  upon  the  presentation 
of  a  reasonable  and  sufficient  excuse  by  or  on  behalf  of  the  person  so  fined  the 
justice  may,  at  any  time,  remit  such  fine,  or  any  part  thereof. 

2  R.  S.  243,  §§  97,  98;  L.  1847,  c.  470,  §  3.     Am'd  L.  1889,  c  606. 


tice  has  been  done.  Mayor  v.  Mason,  1 
Abb.  344;  4  E.  D.  S.  142. 

It  is  ground  of  challenge  to  the  array 
that  the  jury  was  summoned  by  a  constable 
who  appeared  for  either  party.  Watkins 
v.  Weaver,  10  Johns.  107.  But  see  Miles  v. 
Pulver,  3  Den.  84. 

It  is  improper  for  the  justice  to  instruct 
the  constable  that  the  parties  to  an  action 
were  farmers,  and  wanted  a  farmers'  jury, 
and  that  he  was  not  to  summon  jurors 
from  the  village;  but  in  the  absence  of 
anything  to  the  contrary,  it  will  be  assumed 
that  the  constable  did  his  duty,  and  sum- 
moned a  jury  without  reference  to  any  par- 
ticular class  of  men.  Gibbons  v.  Van  Al- 
styne,  9  N.  Y.  Supp.  166. 


A  venire  should  not  be  delivered  to  a 
constable  by  a  justice  until  the  parties 
have  had  an  opportunity  to  object.  Rice 
v.  Buchanan,  41  Barb.  147. 

A  venire  for  a  jury  issued  by  a  justice 
of  the  peace  to  defendant  at  his  request  out 
of  court,  and  without  notice  to  plaintiff, 
is  an  irregularity  for  which  the  judgment 
will  be  reversed.  Becker  v.  Sitterly,  68 
How.  38,  Westbrook,  Co.  J. 

Suppressing  a  venire  by  the  party  de- 
manding it — Held,  a  waiver  of  the  jury. 
Coon  v.  Snyder,  19  Johns.  384. 

Any  irregularity  in  summoning  the  jury 
is  ground  for  challenge  to  the  array,  and 
must  be  made  in  the  first  instance,  or  it 
comes  too  late,  and  the  appellate  court  will 
not  interfere  unless  in  a  case  where  injus- ' 

§  2994.    How  ballots  for  jury  prepared. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the  justice  must  pre- 
pare or  cause  to  be  prepared,  ballots,  uniform,  as  nearly  as  may  be,  in  appearance, 
by  writing  the  name  of  each  person  returned,  who  attends,  upon  a  separate  piece  of 
paper.  The  constable,  in  the  presence  of  the  justice,  must  roll  up  or  fold  each  bal- 
lot in  the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble  the  others,  and  so 
that  the  name  is  not  visible.  The  ballots  must  be  deposited  in  a  box,  or  other 
convenient  receptacle. 

2  R.  S.  243,  §  99. 

§  2995.     [Am'd,  1889.]     Drawing  of  the  jury. 

The  justice  must  then  openly  draw  out  one  after  another  six  of  the  ballots. 
If  a  person  whose  name  is  drawn  is  challenged  and  set  aside,  or  is  excused, 
another  ballot  must  be  drawn,  and  so  on  successively,  until  the  required  number 
of  jurors  is  obtained.  The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The  persons  so  selected  as 
herein  provided  constitute  the  jury  to  try  the  action. 

2  R.  S.  243,  §  100.    Am'd  L.  1889,  c.  505. 
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In  drawing  a  jury,  the  statute  must  be 
strictly  followed.  Brisbane  v.  Macomber, 
56  Barb.  375,  affi'd  Jan.,  1871;  Becker  v. 
Bitterly,  58  How.  38,  Westbrook,  Co.  J. 

The  names  of  the  jury  are  to  be  drawn 
one  after  the  other,  and  the  first  six  who 
answer  and  are  unchallenged  form  the 
jury.    Becker  v.   Sitterly. 

All  objection  to  the  qualification  of  a 
juror  is  waived  unless  the  objection  is  taken 
on  the  trial.     Clark  v.  Van  Vrancken,  20 


for  favor.  Defendant  then  asked  that  all 
the  jurors  summoned  might  be  tried  by 
triers.  The  justice  examined  them  sepa- 
rately under  oath,  and  they  testified  that 
they  believed  the  law,  in  relation  to  cattle 
running  on  the  highway,  to  be  a  good  law. 
No  other  objection  to  their  competency  ap- 
pearing,— Held,  the  justice  properly  refused 
to  submit  the  testimony  of  the  jurors  to 
triers.  McNall  v.  McClure,  1  Lans.  32. 
Where  the  justice's  court  has  jurisdiction 


Barb.  278;  Eggleeton  v.  Smiley,  17  Johns,    of  the  subject-matter  and  the  parties,  and 
133.  the   case  proceeds   to  trial  and  judgment 

The  justice  may,  on  his  own  motion,  ex-  !  without  objection,   a  failure  to   draw   the 
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dude  a  drunken  man  from  the  jury.    Bui 
lard  v.  Spoor,  2  Cow.  430. 

On   the   trial   of   an   action   for   trespass 
by  defendant's  cattle,  triers  were  appointed, 


jury  according  to  the  provisions  of  L.  1889, 
c.  505,  must  be  deemed  an  irregularity 
only,  which  is  waived  by  a  failure  to  ob- 
ject.    Bergman  v.  Wolff,  33  State  Rep.  499, 


and  a  juror  was,  on  their  decision,  excused    Buffalo  Supr. 

§  2996.     [Am'd,  1889.]     Jurors  in  default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the  justice  shall 
issue  an  attachment  against  all  defaulting  jurors,  and  shall  place  the  same  in 
the  hands  of  the  officer  who  summoned  the  same,  commanding  him  forthwith 
to  attach  such  jurors  and  to  bring  them  before  him  at  a  time  specified  not 
more  than  thirty -six  hours  thereafter,  to  which  the  cause  must  be  adjourned. 
The  juror  or  jurors  so  attached  shall,  in  addition  to  the  fine  specified  in  section 
two  thousand  nine  hundred  and  ninety-three  of  this  act,  be  required  to  pay  the 
expense  of  the  attachment  and  service  thereof;  which  shall  be  the  officer's  fees, 
together  with  all  necessary  expense  incurred  by  him  in  serving  said  attachment,  to 
be  audited  and  fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same.  Any  person  so 
attached  and  disobeying  or  resisting  the  service  of  said  attachment  is  guilty  of  a 
misdemeanor. 

2  R.  S.  243,  §  101.     Am'd  L.  1889,  c.  505. 


A  justice  cannot,  on  his  own  motion,  ob- 
ject to  the  panel  and  issue  a  new  venire. 
Cross  v.  Moulton,  15  Johns.  469. 


A  first  venire  lost  or  mislaid  is  good 
reason  for  a  justice  to  issue  another.  Day 
v.  Wilber,  2  Gai.  134;  Col.  &  Cai.  Cas.  381. 


§  2997.     [Am'd,  1889,  1892.]     Hew  venire. 

If  the  constable  to  whom  the  venire  is  delivered  does  not  return  it  as  required 
thereby,  or  it  is  for  any  reason  set  aside,  the  justice  must  proceed  to  draw 
another  jury,  in  the  manner  prescribed  in  the  foregoing  sections  of  this  title, 
which  shall  be  summoned  in  like  manner  as  the  first  jury;  and  if  a  full  jury, 
drawn  from  those  returned  as  prescribed  in  the  foregoing  sections  cannot  be 
obtained,  the  justice  may  direct  the  constable  to  require  the  attendance  forth- 
with, or  at  such  time  as  he  may  designate,  not  longer  than  twenty-four  hours 
after  the  issuing  thereof,  of  such  a  number  of  talesmen,  from  the  bystanders 
or  from  the  town,  qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the 
purpose;  or  in  his  discretion  he  may  draw  from  the  jury  box  double  the  num- 
ber of  jurors  required  to  complete  the  jury  in  the  manner  required  by  the  fore- 
going sections,  which  shall  be  summoned  in  like  manner  as  the  first  jury,  and 
he  shall  continue  to  do  so  till  the  jury  is  obtained.  Nothing  hereinbefore  con- 
tained shall  preclude  the  justice  from  adjourning  the  trial  of  the  case,  on  his 
own  motion,  or  on  the  application  of  either  of  the  parties  to  the  action,  as  pro- 
vided by  sections  twenty-nine  hundred  and  fifty-nine  to  twenty-nine  hundred  and 
sixty-eight  of  the  Code  of  Civil  Procedure. 

2  R.  S.  243,  §  102.     Am'd  L.  1889,  c.  505 ;  L.  1892,  c  567. 

A  defect  in  the  jury  list  or  venire  does '  diction,  or  authorise  his  dismissing  an  ao 
not  deprive  a  justice  of  the  peace  of  juris-   tion,    but    he    should    draw    another    jury 
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aa  provided  by  8  2007.    Woodcock  v.  Glad- 
tings,  75  App.  Div.  199,  177  N.  Y.  Supp. 


the  justice  cannot  proceed  to  try  without 
a  jury,  unless  the  jury  is  waived.  Blanch- 
ard  v.  Richly,  7  Johns.  108;  Sebring  v. 
Wheedon,  B  Johns.  460. 


§  2998.     Juror's  oath. 

The  justice  must  administer  an  oath  or  affirmation  to  each  juror,  well  and 

truly  to  try  the  matter  in  difference  between ,  plaintiff,  and , 

defendant,  and,  unless  discharged  by  the  justice,  a  true  verdict  to  give,  according 
to  the  evidence. 

2  R.  S.  243,  §  103. 

A  failure  by  a  justice  to  administer  an  I  Fulton   v.   Yuill,   24   Misc.   286;    53   N.  Y. 
oath  to  the  jurors  as  prescribed,  is  fatal    Supp.  707,  Co.  Ct. 
to  their  verdict  and  the  judgment  thereon.  | 

§  2999.    Jury  to  hear  proofs. 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together,  and  hear 
the  allegations  and  proofs  of  the  parties,  which  must  be  made  publicly,  in  their 
presence. 

2  R.  S.  244,  g  104. 

The  justice  may  instruct  the  jury  on  a 
question  of  law,  and  if  be  misdirects  them 
it  is  error,  or  he  may  leave  the  whole  case 
to  tbem  without  any  instructions,  and  if 
they  err  on  a  point  of  law,  the  appellate 
court  will  correct  the  error.  Delancy  v. 
Nagle,   IS  Barb.  96;  Trustees  of  Fenn  Yan 

§  3000.    Witness's  oath. 

A  person  offered  as  a  witness,  must,  before  any  testimony  is  given  by  him. 
be  duly  sworn  or  affirmed,  to  the  effect  that  the  evidence  which  he  shall  give, 

relating  to  the  matter  in  difference  between ,  plaintiff,  and  - — -  , 

defendant,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

2  R.  S.  244,  §  108. 

§  3001.     Committal  of  witness. 

Where  a  witness,  attending  before  a  justice  in  an  action,  refuses  to  be  sworn 
or  affirmed  in  the  form  prescribed  by  law ;  or  to  answer  a  pertinent  and  proper 
question;  or  neglects  or  refuses  to  produce  a  book  or  paper  which  he  has  been 
duly  subpoenaed  to  produce,  as  prescribed  in  section  2969  of  this  act,  or  duly 
required  to  produce  by  an  order,  made  as  prescribed  in  section  8(17  of  this  act; 
and  the  party,  at  whose  instance  he  attended,  makes  oath  that  the  testimony  of 
the  witness,  or  that  the  book  or  paper,  is  bo  far  material,  that  without  it  he 
cannot  safely  proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

%  R.  S.  274,  §  279. 


v.  Thome,  6  Hill  326;  Chapman  v.  Fuller, 
7  Barb.  70;  Stroud  v.  Butler,  16  Barb.  327; 
Pettit  ▼.  Ide,  12  Abb.  44. 


be  construed  as  a  charge 

the    proposition    offered.    Delancy 

gle. 


A  justice  of  the  peace  has  no  power  to 
punish  "as  for  contempt"  the  refusal  of  a 
witness  to  answer  questions,  and  can  only 
commit  a  witness  for  such  a  refusal  upon 
the  required  affidavit  being  made  by  the 
party  at  whose  instance  he  attended.  Ruth- 
erford v.  Holmes,  6  Hun  317,  affi'd  66  N. 
Y.  368. 


It  makes  no  difference  that  the  witness 
was  a  party  sworn  in  his  own  behalf,  that 
the  question  he  refused  to  answer  was  on 
cross-examination,  and  that,  therefore,  it 
was  impossible  to  meet  the  requirements 
of  the  statute. — Semble,  the  remedy  is  by 
motion  to  strike  out  the  direct  examina- 
tion,    lb. 


§  3002.     Contents  of  warrant  of  committal.     How  witness  confined. 

The  warrant  must  specify  the  cause  for  which  it  is  issued.  If  it  is  issued 
for  refusing  to  answer  a  question,  the  question  must  be  specified  therein;  if  for 
neglecting  or  refusing  to  produce  a  book  or  paper,  the  same  must  be  described 
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with  convenient  certainty.     The  recusant  witness  must  be  closely  confined,  by 
virtue  of  the  warrant,  until  he  submits  to  be  sworn  or  affirmed,  or  to  answer,  or 
to  produce  the  book  or  paper  required,  as  the  case  may  be;  or  is  otherwise  dis- 
charged according  to  law. 
2R.S.  274,  §  280. 

§  3003.    Adjournment  when  witness  committed. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request  of  the  party 
in  whose  behalf  the  witness  attended,  adjourn  the  trial,  until  the  witness  testi- 
fies, or  produces  the  book  or  paper  required,  or  dies,  or  becomes  a  lunatic,  or  is 
discharged  according  to  law. 

2  R.  S.  274,  §  281. 


If  a  witness  is  sworn  before  a  justice  it 
is  immaterial  that  a  written  statement  of 
the  facts   he  has   sworn   to,    prepared   by 


him  out  of  court,  is  produced  to  the  justice. 
Wesson  v.  Chamberlain,  3  N.  Y.  331. 


§  3004.    When  ex  parte  affidavit  admitted. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon  a  trial,  without 
the  consent  of  both  parties,  except  in  a  case  where  it  is  specially  allowed  by  law. 
2  R.  S.  244,  §  105. 

§  3005.    How  competency  of  witness  determined. 

An  objection  to  the  competency  of  a  witness  must  be  tried  and  determined  by 
the  justice.  Where  the  ground  of  the  objection  depends  upon  a  matter  of  fact,  evi- 
dence may  be  given  thereupon,  as  upon  any  other  question  of  fact;  except  that,  if 
the  witness  is  examined  thereupon  by  the  party  objecting,  no  other  testimony  shall 
be  received  from  either  party  as  to  his  competency. 

2  R.  S.  244,  §  107. 


The  justice  is  to  judge  whether  a  witness 
is  competent  to  testify  as  an  expert,  but 
his   judgment   in    this   respect  may  be   re- 


viewed.    Wiggins     v.     Wallace,     19     Barb. 
338. 


§  3006.    Constable  to  keep  jury.    His  oath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept  together  ixi  a 
private  and  convenient  place,  under  the  charge  of  a  constable,  until  they  all  agree 
upon  their  verdict ;  and,  for  that  purpose,  the  justice  shall  administer  to  the  con- 
stable the  following  oath:  "You  swear  in  the  presence  of  Almighty  God  that 
you  will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as  jurors  upon 
this  trial  together,  in  a  private  and  convenient  place,  without  any  meat  or  drink, 
except  such  as  shall  be  ordered  by  me;  that  you  will  not  suffer  any  communica- 
tion to  be  made  to  them,  orally  or  otherwise;  that  you  will  not  communicate  with 
them  yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask  them  whether 
they  have  agreed  upon  their  verdict,  until  they  are  discharged;  and  that  you  will 
not,  before  they  render  their  verdict,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  they  have  agreed  upon." 

2  R.  S.  244,  §  100. 


Where  a  justice  of  the  peace,  at  the  re- 
quest of  the  jury,  entered  the  jury-room 
while  they  were  deliberating  on  a  verdict, 
and  gave  them  further  instructions,  and 
the  attorneys  for  both  parties  had  accom- 
panied the  justice  into  the  room,  but  had 
left  without  objection,  at  the  request  of 
&  juror,  the  attorneys  will  be  deemed  to 
have  consented  to  the  communication  of 
the  justice  to  the  jurors,  and  hence  no  error 
was  committed.  Lasher  v.  Curry,  6Sa  N.  Y. 
Supp.  845,  Co.  Ct. 


Communication  by  justice  with  jury  after 
their  retirement,  and  without  the  consent 
of  parties,  though  merely  to  instruct  them 
in  answer  to  their  inquiry  that  the  costs 
must  follow  the  judgment,  necessitates  re- 
versal of  the  judgment  rendered.  Hudson 
v.  Stearns,  75  N.  Y.  Supp.  735,  Co.  Ct. 

Where,  in  a  trial  bv  a  jury  before  a  jus- 
tice of  the  peace,  the  justice  enters  the 
jury  room  after  the  jury  had  retired  and 
read  to  them  the  defendant's  original  an- 
swer,  which  had  not  been   read  to  them 
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before, — Held,  to  be  ground  for  reversal. 
Seeley  v.  Bisgrove,  83  Hun  293;  M  State 
Rep.  650;  31  N.  Y.  Supp.  91*. 

A  judgment  should  be  reversed  when  a 
justice  against  the  protest  of  the  attorney 
enters  the  jury  room  and  answer*  ques- 
tions as  to  the  effect  of  the  verdict,  leav- 
ing counsel  outside.  High  v.  Chick,  SI 
Hun  100;  62  State  Rep.  628;  1  N.  Y.  Ann. 
Cas.  1 ;  30  N.  Y.  Supp.  862. 

A  communication  by  the  justice  of  the 
pence  to  the  jury  after  they  had  retired  to 
Hie  effeet  that  a  verdict  for  tlie  plaintiff 
will  carry  the  costs  even  though  the  jury 
found  for  the  plaintiff  is  ground  for  re- 
versal. Abbott  v.  Hockenberger,  31  Misc. 
587;  65  N.  Y.  Supp.  588;  7  N.  Y.  Ann. 
Cas.  481.  Co.  Ct. 

Failure  to  swear  the  jury  is  a  mere  ir- 
regularity which  is  waived  by  the  parties 
proceeding  with  the  trial  without  objec- 
tion. Cahill  v.  Delaney,  68  N.  Y.  Supp. 
842.  Co.  Ct. 

By  consent,  the  jury  may  retire  without 
any  one  to  attend  them.  Tower  v.  Hewett, 
11  Johns.  134. 

But  if  any  one  is  sworn  to  attend  them, 
he  must  be  a  constable.     Staley  v.  Barhite, 

2  Cai.  221. 

And  this,  too,  whether  the  jury  retire  or 
are  left  in  the  court-room  to  deliberate. 
Douglass  v.  Blackmail.   14  Barb.  381. 

Error  in  the  oath  administered  to  the 
person  attending  the  jury — Held,  ground 
for  reversal.  Day  v.  Wilbur,  2  Ca.i.  134; 
Col.  ft  Cai.  Css.  381;   Reynolds  v.  Bedford, 

3  Cai.  140. 

That  the  constable  attending  the  jury 
acted  as  counsel  for  one  of  the  parties,  is 
not  error,  if  the  other  party  did  not  ob- 
ject.   Tallman  v.  Woodworth,  2  Johns.  384. 

By  consent  of  parties,  the  justice,  after 
the  jury  have  retired,  may  re-examine  a 
witness  before  them.  Brown  v.  Cowell,  12 
Johns.  384;  Keeler  v.  Lockwood,  Hill  ft 
Den.  Supp.  137.  Read  testimony  to  them. 
Hancock  v.  Salmon,  8  Barb.  564;  Whitney 
v.    Crim,    1    Hill   61.     And  a   consent  that 


Neil  - 


Abel,  24  Wend.  185. 

Or  to  enter  the  jury  room  without  an 
swering  any  questions.  Benson  v.  Clark, 
1  Cow.  258;  Gibbons  v.  Van  Alstyne,  29 
State.  Rep.  461;  9  N.  Y.  Supp.  156.  But 
see  Thayer  v.  Van  Fleet,  5  Johns.  111. 

Where  a  justice  of  the  peace,  after  the 
jury  has  been  charged,  and  in  the  absence 
of  both  the  parties  and  their  counsel,  enters 
the  jury  room  and  suggests  to  the  jury  the 
propriety  of  their  trying  to  agree  upon  a 
verdict,  although  there  is  no  evidence  that 
the  justice  was  partial  to  either  party  or 
coerced  a  verdict,  or  had  any  corrupt  mo- 
tive in  taking  this  action,  the  verdict  ren- 
dered will  be  set  aside.  Valentine  v.  Kel- 
ley,  54  Hun  78;  17  Civ.  Proc  367;  26  State 
Rep.   481. 


_  ng  to  the  justice.  The  foreman  a 
the  justice  if  he  could  see  the  evidence,  to 
which  the  justice  answered,  "No."  Several 
uumtiona  were  then  asked  him  bv  the  ju- 
rors, to  which  he  replied  that  he 'could  an- 
swer no  questions,  unless  the  parties  were 
present  and  agreed. — Held,  that  the  irreg- 
ularity was  harmless.  Kerr  v.  Hammer, 
15  N.  Y.  Supp.  605. 

Consent  to  the  justice  entering  the  jury 
room  is  not  implied  by  the  parties  failing 
to  object.  Moody  v.  Pomeroy,  4  Den.  115; 
and  see  Whitney  v.  Crim.  1  Hill  81;  Hen- 
low  v.  Leonard,  7  Johns.  200;  Rogers  v. 
Moulthrop,  13  Wend.  274;  Hancock  v.  Sal- 
mon, 8  Barb.  564. 

Where  the  jury  desired  instructions  upon 
the  law,  which  the  justice  gave  them,  de- 
fendant having  an  opportunity  to  hear,  but 
wilfully  absenting  himself, — Held,  no 
ground     for     reversal.    Rogers     v.     Moul- 

Nor  is  it  ground  for  reversal  that  the 
constable  attending  the  jury  urged  them 
to  give  the  verdict  as  it  was  given.  Baker 
v.  Simmons,  29  Barb.  198. 

But  furnishing  the  jury  with  the  minutes 
of  the  testimony  taken  by  the  counsel  of 
the  prevailing  party,  is  ground  for  reversal. 
Durfee   v.    Eveland,    8   Barb.    46. 

Circulating  spirituous  liquors  among  s 
jury,  even  with  the  consent  of  parties,  is 
ground  for  reversal.  Kellogg  v.  Wilder,  15 
Johns.  455;   Rose  v.  Smith,  4  Cow.   17. 

But  not  if  done  during  a  suspension  of 
the  trial.     Dennison  v.  Collins,  1  Cow.  111. 


lb. 

After  the  jury  have  retired,  it  is 
for  the  justice,  unless  with  the  consent  of 
the  parties,  to  answer  inquiries  put  by  the 
jury.  Buna  v.  Croul,  10  Johns.  238;  Tay- 
lor v.  Betsford.  13  Johns.  487:  Moody  v. 
Pomeroy,   4  Den.   115. 

§  3007.     Eendition  of  verdict     Plaintiff  not  called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must  publicly  deliver 
it  to  the  justice,  who  must  enter  it  in  Iub  docket-book.  It  is  not  necessary  to 
call  the  plaintiff  before  receiving  the  verdict;  and  the  plaintiff  cannot  submit  to 
a  nonsuit  or  withdraw  the  action,  after  the  cause  has  been  committed  to  the  jury. 

2  R,  S.  244,  S  110. 


A  verdict  of  a  jury  in  a  justice's  court, 
which  does  not  determine  the  issue  should 
be  reversed.  Smith  v.  Dinneeo,  61  App. 
DiT.  264;   70  N.  Y.  Supp.  477. 

The  verdict  may  be  received  on  Sunday. 


Houghtaling    v.    Osbom,    15    Johns.    110- 
Where  the  verdict  is  rendered  on  Sunday, 
judgment  entered  on  Monday  following  is 
good.    Allen  v.  Godfrey,  44  N.  Y.  433. 
On  a  conflict  of  evidence  the  verdict  of 


§§3008,3009     JUSTICE'S   COURT;    THE   JUDGMENT   IN   AN    ACTION.  4599 

c.  19,  t.  6  ' 


the  jury  is  conclusive.  McDonald  v.  Ed- 
gerton,  5  Barb.  560;  Dunckle  v.  Kocker,  11 
Barb.  387;  Rogers  t.  Ackerman,  22  Barb. 
134. 

But  a  verdict  will  be  set  aside  that  has 
no  evidence  to  support  it,  or  that  is  contrary 
to  the  uncontradicted  testimony  in  the 
case.  Rathbone  v.  Stanton,  6  Barb.  141; 
Fisk  v.  Skut,  21  Barb.  333. 

Verdict  on  conjecture  set  aside.  Bau- 
der  v.  Lashe,  5  Lans.   335. 

Form  of  verdict. — There  cannot  be  a 
special  verdict.  Wylie  v.  Hyde,  13  Johns. 
249. 

Verdict  of  **no  cause  of  action"  is  a 
verdict  for  defendant.  Felter  v.  Mulliner, 
2  Johns.  181. 

And  a  verdict  for  defendant  for  six  cents 
damages  and  six  cents  costs  is  a  verdict 
for  defendant.  Goodenow  v.  Travis,  3 
Johns.  427. 

A  verdict  for  plaintiff  for  $10  and  inter- 
est from  a  day  specified  is  sufficient;  the 
justice  may  compute  the  interest.  Page  v. 
Cady,  1  Cow.  115. 

A  verdict  for  "one  mill"  damages  is  a 
nullity.     Brown  v.  Smith,  3  Cai.  81. 

The  jury  need  not  find  for  costs;  they 
follow  of  course.  Brown  v.  Smith;  Blake 
v.  Millspaugh,  1  Johns.  316. 


The  jury  may  reconsider  their  verdict  be- 
fore it  is  entered.  Blackley  v.  Sheldon,  7 
Johns.  32. 

The  verdict,  although  no  judgment  is  en- 
tered on  it,  is  a  bar  to  a  second  action. 
Felter  v.  Mulliner,  2  Johns.  181 ;  Young  v. 
Ovoracker,  Id.  191;  Hess  v.  Beekman,  11 
Id.  457. 

Where  the  jury  assess  damages  beyond 
the  jurisdiction  of  the  justice,  or  for  an 
excessive  amount,  or  allow  damages  where 
the  party  is  not  entitled  to  any,  such  dam- 
ages or  the  excess  may  be  remitted.  Bur- 
ger v.  Kortright,  4  Johns.  414;  Clark  v. 
Denure,  3  Denio  319;  Barber  v.  Rose,  5 
Hill  76;  Putnam  v.  Shelop,  12  Johns.  435. 
See  §  3016. 

But  judgment  may  be  reversed  for  ex- 
cessive damages.  Haight  v.  Badgely,  15 
Barb.  499. 

In  an  action  for  penalties  verdict  was 
rendered  in  the  following  form:  "We  flnde 
the  defende  $100";  and  subsequently  ver- 
bally explained  by  the  jury  to  the  court, 
and  then  expressed  in  writing,  "We  flnde 
the  defende  of  two  offenses,  fifty  dollars 
each." — Held,  that  the  verdict  should  not 
be  set  aside,  on  appeal,  as  too  uncertain 
and  irregular  to  support  a  judgment. 
Morehead  v.  Brown,  13  N.  T.  Supp.  197. 


§  3008.    Disagreement  of  jury.    New  venire. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree  upon  a  verdict,  after 
having  been  out  a  reasonable  time,  he  may  discharge  them,  and  issue  a  new  venire, 
returnable  within  forty-eight  hours;  unless  the  parties  consent,  and  their  consent 
is  entered  in  the  justice's  docket-book,  that  the  justice  may  render  judgment  upon 
the  evidence  already  before  him ;  which  he  may  do  in  that  case. 

2  R.  S.  245,  §  111. 

Where  the  jury  do  not  agree,  the  parties  second  jury  should  be  returnable.    Fiero  v. 
may  waive  the  provisions  of  law  prescrib-   Reynolds,   20  Barb.  275. 
ing  the  time  within  which  a  venire  for  a 

§  3009.    Fine  of  defaulting  juror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  attend,  or,  attending, 
refuses  to  serve,  without  a  reasonable  excuse,  proved  by  his  oath,  or  the  oath  of  an- 
other person,  is  liable  to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in 
like  manner,  and  applied  to  the  same  use,  as  is  prescribed  in  article  second  of  title 
fourth  of  this  chapter,  with  respect  to  a  person  subpoenaed  as  a  witness,  and  not 
attending,  or  attending  and  refusing  to  testify. 

2  R.  S.  245,  §  112,  as  amended,  L.  1873,  c.  146. 


TITLE  VI. 

Judgment;  and  docketing  the  same. 


§  3010.  Judgment  by  confession. 

3011.  Id.;   mode  of  confessing  judgment. 

3012.  Id.;    when  void. 

3013.  Judgment  of  nonsuit. 

3014.  Judgment  upon   verdict,   etc. 

3015.  When  judgment  to  be  rendered. 

3016.  Remitting  part  of  verdict,  etc. 

3017.  Transcript  of  judgment;   docketing 

the  same. 


§  3018.  Id.;     when    execution    may    issue 
against  person. 

3019.  Id.;  in  action  for  a  chattel. 

3020.  Judgment  against  joint  debtors. 

3021.  Docketing  the  same;    action  there 

upon. 

3022.  Docketing    judgment     in    another 

county. 

3023.  Justice  may  give  transcript,  after 

expiration  of  his  term. 
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§  3010.    Judgment  by  confession.    Stay  thereon. 

A  justice  of  the  peace  may  enter  a  judgment  upon  the  confession  of  the  de- 
fendant, in  any  case,  where  the  amount  confessed  does  not  exceed  the  sum  of  five 
hundred  dollars,  with  such  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the 
parties  to  the  judgment. 

2  R.  S.  245,  §  113,  as  modified,  Co.  Proc.  §  53,  subd.  8. 

§  3011.    Mode  of  confessing  judgment. 

A  judgment  upon  confession  shall  not  be  rendered,  unless  the  following  requi- 
sites are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant,  and  filed  with 
the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty  dollars,  the  confes- 
sion must  be  accompanied  with  the  affidavit  of  the  defendant  and  of  the  plaintiff, 
stating  that  the  defendant  is  honestly  and  justly  indebted  to  the  plaintiff  in  the 
sum  specified  therein,  over  and  above  all  just  demands  which  the  defendant  has 
against  the  plaintiff;  and  that  the  confession  is  not  made  or  taken  with  intent  to 
defraud  any  creditor. 

2HS.  245,  §  114. 


Parties  appeared  before  a  justice,  and 
filed  a  paper,  with  statements  purporting 
to  be  sworn,  setting  forth  the  required  facts, 
except  that  they  did  not  state  that  the  in- 
debtedness was  above  "all"  just  demands, 
etc.,  and  there  was  neither  venue  nor  jurat 
thereto,  nor  any  formal  confession. — Held, 
that  a  judgment  thereon  was  void  as  one 
on  confession.  Rowe  v.  Heiber,  30  App. 
Div.  173;  51  N.  Y.  Supp.  889. 

And  under  §§  2876,  2934,  providing  that 
an  action  may  be  commenced  before  a  jus- 
tice of  the  peace  by  voluntary  appearance 
and  joinder  of  issue,  which  must  be  at  the 
time  of  appearance,  a  judgment  as  on  ap- 
pearance and  a  complaint  not  controverted 
cannot  be  sustained.     lb. 

A  judgment  on  confession  for  a  con- 
tingent liability  is  not  authorized  in  jus- 
tices' courts.  Adams  v.  Tator,  32  State 
Rep.  120;  57  Hun  302;   10  Civ.  Proc  114. 

A  confession  of  judgment  stated  no  facts 
or  cause  of  action,  but  it  appeared  that 
the  indebtedness  included  three  notes  on 
which  plaintiff  was  surety  for  defendant, 
and  which  were  not  yet  due,  but  plaintiff 

§  3012.    When  judgment  by  confession  void. 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the  last  section,  is  void, 
as  against  every  person,  except  a  purchaser  in  good  faith  of  property,  real  or  per- 
sonal, thereunder,  and  the  defendant  making  the  confession. 

2  R.  S.  246,  §  115. 

§  3013.    When  judgment  of  nonsuit  to  be  rendered. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a  plaintiff  prose- 
cuting an  action  before  a  justice  of  the  peace,  in  either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is  returnable,  or 
within  one  hour  after  the  time  to  which  the  trial  has  been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 
2  R.  S.  240,  §  119. 


agreed  to  pay  them. — Held,  that  defendant 
was  not  indebted  to  plaintiff  in  the  amount 
of  such  notes,  and  that  the  judgment  en- 
tered upon  such  confession  could  not  be 
sustained,     lb. 

Semble,  the  omission  of  the  words  "or 
taken"  from  the  affidavit  renders  it  invalid 
except  as  against  a  purchaser  in  good  faith 
under  it  and  against  the  defendant  who 
confessed  it.  Grouse  v.  Johnson,  05  Hun 
337;  20  N.  Y.  Supp.  177. 

The  absence  of  any  special  provision  for 
the  entry  of  judgments  on  confession  in  jus- 
tices' courts  for  contingent  liabilities,  and 
the  requirements  of  the  affidavit,  specified 
in  §  3011,  show  that  no  such  confessions 
for  contingent  liabilities  were  contemplated 
by  the  statute.     Adams  v.  Tator. 

A  confession  of  judgment  to  one  who  is 
simply  a  surety  for  the  judgment-debtor 
upon  certain  nates  that  have  been  given 
by  him,  where  the  confession  states  no  facts, 
and  does  not  show  for  what  cause  of  action 
the  judgment  is  to  be  entered,  is  invalid, 
lb. 
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This  section  prohibits  a  justice  from 
granting  an  adjournment  on  the  nonappear- 
ance of  plaintiff,  though  plaintiff  was  pre- 
vented from  attending  by  storms  which  ren- 
dered travel  impossible.  Howell  v.  Cap- 
pelli,  9  App.  Div.  18;  41  N.  Y.  Supp.  105. 

A  summons  and  verified  complaint  were 
filed  in  a  justice's  court,  and  defendant 
was  personally  served.  On  the  return  of 
summons,  defendant  appeared  in  person,  but 
no  appearance  was  entered  for  plaintiff,  and 
the  complaint  was  dismissed,  and  judgment 
of  nonsuit  entered. — Held,  that,  in  the  ab- 
sence of  an  answer  filed,  the  court  should 


have  entered  judgment  for  plaintiff  against 
defendant  for  the  amount  demanded  with- 
out further  proof.  Lent  v.  Mover,  45  Misc. 
139;  91  N.  Y.  Supp.  975. 

A  justice  who  adjourns  a  case  when 
plaintiff  fails  to  appear,  instead  of  giving 
a  judgment  for  nonsuit,  as  required  by  § 
3013,  and  afterwards  renders  judgment  in 
favor  of  plaintiff  on  the  adjourned  day,  is 
not  liable  to  defendant  in  damages,  as  his 
act  in  adjourning  the  case,  though  errone- 
ous, is  not  void.  Handshaw  v.  Arthur,  9 
App.  Div.  175;  41  N.  Y.  Supp.  61,  over- 
ruling 89  Hun  179;  34  N.  Y.  Supp.  1034. 


§  3014.    Judgment  on  verdict  or  decision. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial  without  a  jury,  is 
rendered  in  favor  of  either  party,  the  justice  must  render  judgment  against  the 
adverse  party  in  conformity  thereto,  with  costs,  except  as  is  otherwise  specially 
prescribed  by  law. 

In  place  of  2  R.  S..  246,  247,  §§  120,  121. 


Verdict  having  been  rendered  for  plain- 
tiffs, a  return  of  the  justice  on  appeal  in 
the  following  words:  "Jury  retire  and  re- 
turn a  verdict  for  plaintiffs  for  possession 
of  property.  Jury  discharged.  Judgment 
entered  of  $12  costs  against  defendants," — 
was  insufficient,  by  reason  of  its  failure  to 
show  that  judgment  had  been  entered  in 
accordance  with  the  verdict.  Griswold  v. 
Burroughs,   15  N.  Y.  Supp.  314. 

When  action  in  a  justice's  court  is  for 
goods  sold  at  an  agreed  price  judgment 
may  be  given  upon  a  verified  complaint 
without  further  proof.  Aiken,  Lambert  & 
Co.  v.  Haskins,  27  Misc.  629;  59  N.  Y.  Supp. 
486,  Go.  Ct.  As  to  judgment  against  joint 
debtors.     See  §  3020. 

A  demurrer  to  a  complaint  in  a  justice's 
court  interposed  by  defendant's  attorney  is 
not  such  an  admission  of  the  service  of  a 
verified  complaint  as  will  authorize  the 
court  rendering  judgment  on  defendant's 
default  to  dispense  with  common-law  proof 
of  the  cause  of  action.  International  Seed 
Go.  v.  Hartmann,  65  App.  Div.  478;  72 
N.  Y.  Supp.  943. 

It  is  irregular  to  enter  one  judgment  in 
favor  of  the  plaintiff  and  another  in  favor 
of  the  defendant  for  costs  after  offer  of 
judgment.  Spears  v.  Sorge,  106  N.  Y.  Supp. 
141. 

If  the  demand  of  judgment  is  for  $300, 
though  the  judgment  rendered  was  for  $100 
only,  it  will  be  reversed  for  want  of  juris- 
diction, though  that  question  was  not 
raised  in  the  justice's  court.  Cook  v.  Cook, 
56  Misc.  249. 

Form  of  judgment.  —  The  judgment 
should  specify  that  it  was  made  on  hear- 
ing the  proofs  and  allegations."  Stocking 
v.  Driggs,  2  Cai.  96. 

A  judgment  is  not  defective  on  account 
of  a  mere  informality  in  the  use  of  lan- 
guage, where  it  is  allowed  by  law.  Tifft  v. 
Culvert,  3  Hill  180:  Slaman  v.  Buckley,  29 
Barb.  289;  Goodrich  v.  Sullivan,  1  T.  &  C. 
191. 

A  judgment  entered  thus:  "5th,  damages, 


$30,  $4.60,"— Held,  sufficient,  where  the  re- 
turn showed  that  the  latter  sum  was  for 
costs.    Goodrich  v.  Sullivan. 

Judgment  "for  damages  with  costs, 
$2.74,"  affirmed  on  appeal,  it  being — Held, 
that  from  the  language  employed  it  must 
be  inferred  that  judgment  was  for  plaintiff, 
and  that  if  the  fact  was  otherwise,  defend- 
ant should  have  procured  an  amended  re- 
turn.   Slaman  v.  Buckley. 

Where  a  justice,  in  plaintiff's  absence, 
received  the  verdict  of  a  jury,  which  was 
in  defendant's  favor,  and  thereupon  en- 
tered judgment  of  discontinuance,  with 
costs, — Held,  that  the  judgment  was  substan- 
tially such  as  the  statute  required,  and 
the  verdict  was  a  nullity  and  no  bar  to  a 
second  suit  for  the  same  cause.  Ripley  v. 
McCann,  19  Week.  Dig.  123. 

An  action  claiming  a  lien  on  defendant's 
baggage  and  wardrobe  for  board,  which 
property  had  been  clandestinely  removed 
by  him,  is  an  action  for  the  "wrongful  con- 
version of  personal  property,"  and  the  jus- 
tice erred  in  refusing  to  insert  in  a  judg- 
ment for  plaintiff  the  liability  of  defendant 
to  arrest  on  execution.  Babcock  v.  Smith, 
19  N.  Y.  Supp.  817,  C.  P. 

Judgment  in  replevin.— In  replevin,  if 
the  justice  finds  for  plaintiff,  upon  the  main 
issue,  the  judgment  must  be  in  the  alterna- 
tive, for  possession,  or  for  the  recovery  of 
the  possession,  or  the  value  thereof  in  case 
a  delivery  cannot  be  had,  and  damages,  etc. 
It  makes  no  difference  that  it  appears  that 
defendant  had  sold  the  property.  An  ab- 
solute judgment  for  the  value,  in  such  an 
action,  is  not  merely  irregular,  but  is  er- 
roneous, and  will  be  reversed  on  appeal. 
McNamara  v.  Pisenleff,  14  Abb.  N.  8.  25; 
1  Sheldon  28*3,  Buffalo  Supr.  See  Haight 
v.  Haight,  7  Hun  87. 

In  an  action  to  recover  the  possession  of 
personal  property,  defendant  claimed  under 
a  judgment  against  plaintiff's  assignor,  and 
execution  thereon  levied  on  the  property, 
alleging  that  the  transfer  to  plaintiffs  was 
fraudulent  and  void  as  to  creditors.    The 
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property  was  taken  and  delivered  to  plain- 
tiffs. Defendant  succeeded  in  his  defense. 
The  value  of  the  property  as  found  was 
more  than  enough  to  pay  the  execution  and 
officers'  fees. — Held,  that  judgment  for  the 
full  value  of  the  property  in  case  a  re- 
turn thereof  could  not  be  had  was  errone- 
ous; that  the  recovery,  inasmuch  as  the 
transfer  was  valid  as  between  the  parties 
thereto,  and  so  plaintiffs  occupied  the  po- 
sition of  general  owner,  should  have  been 
limited  to  the  amount  of  defendant's  lien. 
Fowler  v.  Haynes,  91  N.  Y.  346. 

Alteration  of  judgment.— A  judgment 
once  entered,  the  power  of  the  justice 
ceases;  he  cannot  open  or  alter  his  judg- 
ment, even  though  it  be  entered  by  inad- 
vertence. Hardy  v.  Seelye,  3  Abb.  103;  1 
Hilt.  90;  Scranton  v.  Levy,  4  Abb.  21,  C. 
P.;  Camp  v.  Stewart,  2  E.  D.  S.  88;  Dauchy 
v.  Brown,  41  Barb.  555;  Sperry  ▼.  Major, 
1  E.  D.  S.  361;  People  ex  rel.  v.  Delaware 
Com.  Pleas,  18  Wend.  558. 

Alteration  does  not  make  it  void.  It  re- 
mains a  judgment  for  the  amount  origi- 
nally entered.     Rose  v.  Depue,  1  T.  &  C.  16. 

Relief  from  such  a  judgment  can  only  be 
obtained  by  an  appeal  from  it  Donnell 
v.  Cornell,  1  C.  R.,  N.  S.  288,  0.  P.,  Daly,  J. 

Effect  of  judgment.  —  A  judgment, 
where  the  justice  has  jurisdiction  cannot 
be  attacked  collaterally.  Wesson  v.  Cham- 
berlain, 3  N.  Y.  331 ;  Skinnion  v.  Kelley,  18 

§  3015.    Within  what  time  judgment  must  be  rendered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws  the  action;  or 
where  judgment  is  confessed,  or  a  verdict  is  rendered ;  or  where,  at  the  close  of  the 
trial,  the  defendant  is  in  custody;  the  justice  must  forthwith  render  judgment, 
and  enter  it  in  his  docket-book.  In  every  other  case,  he  must  render  judgment 
and  enter  it  in  his  docket-book,  within  four  days  after  the  cause  has  been  finally 
submitted  to  him. 

2  R.  8.  247,  §  124. 


N.  Y.  355;  Bromley  v.  Smith,  2  Hill  517; 
Groff  v.  Griswold,  1  Denio  432;  Reno  v. 
Pinder,  20  N.  T.  298,  reVg  24  Barb.  423. 

Although  it  be  voidable  for  irregularities, 
it  will  uphold  a  judgment  given  upon  it  in 
a  suit  commenced  thereon.  Humphrey  v. 
Persona,  23  Barb.  313. 

The  fact  that  a  justice's  judgment  on 
which  an  action  is  brought  was  recovered 
more  than  six  years  before  suit  commenced, 
is  no  cause  for  reversing  a  judgment  given 
upon  it,  where  defendant  did  not  appear  in 
the  latter  suit,  and  plead  the  statute  of 
limitations.     lb. 

Where  upon  a  trial  both  parties  are  fully 
heard  and  the  cause  is  submitted*  and 
the  justice  renders  judgment  for  defendant, 
but  without  costs,  it  is  a  final  determina- 
tion of  the  matter,  which  would  bar  an- 
other action,  and  a  complete  judgment  from 
which  an  appeal  will  lie.  Blum  v.  Hart- 
man,  3  Daly  47. 

Semble,  the  judgment  of  a  justice  re- 
covered since  the  Code  took  effect,  remains 
in  force  for  twenty  years.  Kicholls  v.  At- 
wood,   16  How.  475,  Holmes,  Go.  J. 

Where  plaintiff  in  a  justice's  court  re- 
covers judgment,  counterclaims  existing  in 
favor  of  defendant,  but  not  pleaded,  which 
exceed  the  amount  of  plaintiff's  recovery 
by  $200,  are  not  extinguished  thereby. 
Adolph  v.  De  Gen,  13  Civ.  Proc  5. 


If  a  justice  reserves  his  decision  to  en- 
able the  parties  to  file  briefs,  the  cause 
is  not  finally  submitted  to  him  until  the 
briefs  are  filed.  Babin  v.  Ensley,  14  App. 
Div.  548;  43  N.  Y.  Supp.  849. 

Where  the  formal  statement  of  the  case 
on  appeal  in  which  judgment  of  nonsuit 
was  entered  recited  that  the  judgment  of 
the  justice  was  rendered  December  0th,  and 
the  justice's  return  stated  that  the  trial 
was  had  on  December  7th,  but  also  stated 
that  it  contains  all  the  proceedings,  includ- 
ing the  evidence  and  judgment,  and  on  the 
face  of  the  return  it  appears  that  judg- 
ment was  entered  immediately,  the  return 
will  be  accepted,  and  compliance  with  § 
3015,  requiring  that  on  nonsuit  judgment 
be  entered  forthwith,  will  be  presumed. 
Erdman  v.  Upham,  70  App.  Div.  315;  75 
N.  Y.  Supp.  241. 

Entry  of  judgment  within  twenty-four 
hours  after  verdict  is  an  entry  "forthwith." 
Tousley  v.  Mowers,  14  Misc.  125;  35  N.  Y. 
Supp.  855,  Co.  Ct. 

Where  the  jury  in  a  justice's  court  re- 


turned a  verdict  after  10  o'clock  at  night, 
and  the  justice,  who  was  tired  and  unable 
to  see  well,  made  a  memorandum  of  the 
verdict,  and  on  the  following  morning  ad- 
justed the  costs,  rendered  the  judgment, 
and  entered  it  in  his  docket,  the  judgment 
so  rendered  was  a  sufficient  compliance  with 
§  3015,  providing  that,  where  a  verdict  is 
rendered,  the  justice  must  "forthwith"  ren- 
der judgment,  and  enter  it  in  his  docket 
book.  Sweet  v.  Marvin,  2  App.  Div.  1; 
37  N.  Y.  Supp.  442. 

A  judgment  of  a  justice  of  the  peace, 
not  rendered  within  four  days  after  the 
trial  and  submission  of  the  case  to  him, 
is  void.  Catlin  v.  Bundle,  1  App.  Div.  157 ; 
37  N.  Y.  Supp.  979. 

Though  a  judgment  is  void,  it  is  suffi- 
cient to  support  an  appeal  for  the  purposes 
of  review  or  reversal.     lb. 

A  judgment  rendered  after  the  limited 
time  is  void,  where  the  party  against  whom 
it  was  rendered  did  not  consent  to  the  ex- 
tension of  time.  Beardsley  v.  Pope,  11 
Misc.  117;  32  K.  Y.  Supp.  926,  Co.  Ct 
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Authority  to  appear  for  a  party  in  a 
justice  court  does  not  include  authority  to 
stipulate  that  the  justice  may  enter  judg- 
ment after  the  time  prescribed.     lb. 

Where  a  justice,  within  the  four  days 
entered  on  his  minutes,  "Judgment  is  here- 
by rendered  in  favor  of  defendant,  and 
against  plaintiff,  for  $40.66  damages,  be- 
sides costs  of  the  action,"  and  figured  up 
the  costs  except  certain  items  which  he 
could  not  then  determine,  and  did  not  de- 
termine until  after  the  four  days  had  ex- 
pired, such  judgment  is  valid  as  to  the 
damages  awarded,  and  is  not  affected  by 
the  determination  as  to  the  amount  of 
costs,  which  was  void  because  it  was  not 
made  within  the  four  days.  Rich  v.  Mark- 
ham,  02  Hun  78;  37  N.  Y.  Supp.  602. 

A  judgment  by  confession  entered  in  the 
minutes  of  the  justice  is  nevertheless  valid 
although  not  entered  in  the  docket  book 
until  after  a  transcript  thereof  has  been 
taken  and  filed  in  the  county  clerk's  office. 
Matter  of  Thompson,  29  App.  Div.  83;  51 
N.  Y.  Supp.  384.  ' 

A  transcript  of  a  justice's  judgment,  is- 
sued for  the  purpose  of  filing  in  the  office 
of  the  county  clerk,  need  not  recite  juris- 
dictional facts.  Its  purpose  is  simply  to  of- 
ficially inform  the  clerk  of  the  date  and 
amount  of  the  judgment,  the  parties  there- 
to, and  the  name  of  the  justice  rendering 
it,    lb.  ° 

Time  for  entering  judgment.  —  The 

rendering  of  a  judgment  is  a  judicial  act, 
and  its  entry  a  ministerial  act;  and  if  the 
judicial  act  is  performed  the  failure  to 
perform  the  ministerial  act  will  not  render 
the  judgment  void.  The  judicial  act  in 
such  a  case  consists  at  least  in  fixing  upon 
the  amount  of  costs,— that  is,  determining 
what  costs  will  be  allowed  and  the  amount 
thereof,— -and  this  act  should  be  indicated 
by  some  official  action;  a  mere  mental  con- 
clusion is  not  sufficient;  nor  is  it  sufficient 
merely  to  form  the  mental  conclusion  and 
express  it  verbally  to  the  person  entitled  to 
judgment.  Putnam  v.  Van  Allen,  13  Civ 
Proc  246;  46  Hun  492;  11  State  Rep.  85& 
Where  the  trial  is  before  a  jury,  the 
justice  should  render  judgment  and  deter- 
mine the  amount  of  costs,  not  later  than  on 
the  same  day  on  which  the  verdict  is  ren- 
dered; otherwise  he  loses  jurisdiction  of 
the  cause,  and  judgment  afterwards  ren- 
dered is  void.  Sibley  v.  Howard,  3  Denio 
72;  Hall  v.  Tuttle,  6  Hill  38;  Beattie  v. 
Qua,  15  Barb.  132;  Goodrich  v.  Sullivan,  1 
T.  &  C.  191. 

Upon  the  trial  of  this  action  before  a 
justice  of  the  peace,  on  Oct  1,  a  verdict 
was  rendered  in  favor  of  defendant.  Im- 
mediately after  the  verdict  the  justice  put 
down  upon  his  minutes  of  testimony  items 
of  cost,  which  amounted  in  all  to  $7.82,  and 
wrote  in  them  "verdict  for  defendant" 
and  "judgment  for  costs  against  plaintiff 
was  rendered."  Soon  after,  and  on  the 
same  day,  on  the  suggestion  of  defendant's 


attorney  that  the  costs  could  not  exceed  five 
dollars,  besides  fees  of  witnesses  from  other 
counties,  the  justice  determined  upon  items 
of  costs,  amounting  to  five  dollars,  an- 
nounced them  to  defendant  and  his  attorney, 
and  wrote  them  in  the  minutes  of  trial,  and 
told  defendant  and  his  attorney  that  the 
costs  would  include  witness  fees  75  cents, 
but  did  not  include  it  in  the  items  written 
in  the  minutes.  He  did  not,  at  that  time, 
add  the  items  written  in  the  minutes,  nor 
write  judgment  opposite  to  the  total,  al- 
though, on  Oct.  5,  he  put  down  the  75  cents 
witness  fees,  added  up  the  whole  costs,  and 
opposite  wrote  the  word  judgment  and  his 
signature,  dating  it  Oct.  1.— Held,  that  no 
judgment  was  rendered  until  Oct  6,  and 
that  the  judgment  attempted  to  be  entered 
on  that  day  was  clearly  void,  as  rendered, 
not  forthwith  after  the  verdict,  but  four 
days  later,  at  a  time  when  the  justice  had 
no  right  to  render  any  judgment  Putnam 
v.  Van  Allen. 

Where  the  trial  is  without  a  jury,  the 
justice  must  render  judgment  within  four 
days,  or  the  action  is  discontinued.  Wat- 
son v.  Davis,  19  Wend.  371;  Young  v. 
Rummell,  5  Hill  60,  affi'd  7  Hill  503 ;  Wise- 
man v.  Panama  R.  R.  Co.,  1  Hilt.  300. 
And  see  Heidenheimer  v.  Wilson,  31  Barb. 
636;  Bloomer  v.  Merrill,  29  How.  259;  1 
Daly  485. 

A  justice,  before  whom  summary  pro- 
ceedings are  instituted,  has  four  days  with- 
in which  to  make  his  decision.  People  ex 
rel.  v.  Loomis,  27  Hun  328;  2  Civ.  Proa 
278. 

The  time  within  which  a  justice  of  the 
peace  must  render  his  judgment,  is  limited 
to  four  days  after  the  case  is  submitted  to 
him,  and  a  judgment  rendered  after  that 
time  is  without  legal  effect  and  void.  Gil- 
lingham  v.  Jenkins,  2  State  Rep.  300;  40 
Hun  594. 

The  parties  may  by  stipulation  give  the 
justice  more  than  four  days  to  render  judg- 
ment    Barnes  v.  Badger,  41  Barb.  98. 

Or  may  waive.  Keating  v.  Serrell,  5 
Daly  278. 

Plaintiff  brought  replevin  for  a  stove 
against  defendant  in  a  justice's  court;  issue 
was  joined  and  adjournments  had  to  June 
21,  1882.  The  original  return  stated  that 
on  that  day  at  the  hour  set  the  parties  not 
appearing  he  rendered  judgment  in  favor 
of  plaintiff,  that  he  retained  the  stove  in 
his  possession,  together  with  the  costs  of 
the  action,  and  that  judgment  was  so  ren- 
dered by  him  on  the  supposition  that  the 
matter  was  settled.  The  amended  return 
states  in  addition  to  this  that  he  entered 
the  judgment  in  his  docket  on  Aug.  1,  1883, 
under  compulsion  exerted  by  the  attorney 
for  the  appellant. — Held,  that  if  there  had 
been  no  appearance  by  the  parties  before 
the  justice  on  June  21,  1882,  it  would  have 
been  the  duty  of  the  justice  to  have  granted 
a  nonsuit  under  S  3013,  but  that  by  § 
3015,  where  a  judgment  is  confessed  the 
justice  must  forthwith  render  judgment,  and 
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enter   it    in    his    docket-book.    Traffarn   v. 
Getman,  19  State  Rep.  297. 

Quaere,  whether  an  oral  stipulation  en- 
larging the  time  in  which  a  justice  of  the 
peace  may  decide  a  cause  is  valid?  Flynn 
v.  Hancock,  46  Hun  368 ;  15  State  Rep.  145. 

To  be  valid  it  must  be  definite  as  to 
time,  be  between  the  counsel  who  tried  the 
cause,  and  counsel's  authority  to  make  it 
shown.     lb. 

Where  plaintiff  in  a  justice's  court  with- 
draws the  action,  the  justice  must  forth- 
with enter  judgment ;  he  has  not  jurisdiction 
to  do  so  at  a  later  day,  and  where  he 
delays  doing  so  for  ten  days  he  loses  juris- 
diction and  the  judgment  rendered  by  him 
must  be  reversed  on  appeal.  The  fact  that 
plaintiff  consents  to  judgment  against  him 
by  withdrawal  of  his  action,  does  not  change 
the  rule,  for  he  consents  only  to  judgment 
to  be  entered  forthwith  as  required  by 
statute,  and  does  not  thereby  consent  to 
extend  the  jurisdiction  of  the  justice  for 
ten  days.  Kucklo  v.  Kleis,  15  Civ.  Proc 
431;    18  State  Rep.  724. 

A  trial  was  concluded  Feb.  17,  and  judg- 
ment was  rendered  Feb.  20.  The  record 
contained  an  entry:  "Decision  to  be  ren- 
dered Monday,  Feb.  26,  1883,"  arid  state- 
ments that  it  was  rendered  on  the  20th  and 
26th. — Held,  that  if  the  case  was  adjourned 
to  the  26th,  the  rendition  of  judgment  on 
that  day  was  regular.  Tracy  v.  Frost,  32 
State  Rep.  907. 

When  a  verdict  has  been  received  and 
entered  by  a  justice,  he  has  no  further  ju- 
dicial power  or  discretion  in  regard  to  it. 
His  only  remaining  judicial  duty  is  to  de- 
termine* the  amount  of  the  costs,  and  add 
them  to  the  verdict;  and  as  the  law  makes 
a  judgment  for  this  amount  the  only  one 
that  can  be  entered  by  him,  an  entry,  pre- 
ceding the  statement  thereof,  of  judgment 
for  plaintiff  is  a  mere  ministerial  act,  and 
its  omission  does  not  invalidate  the  judg- 
ment. Stephens  v.  Santee,  49  N.  Y.  35, 
rev'g  51  Barb.  532. 

It  is  the  duty  of  a  justice  to  render 
judgment  upon  a  verdict  immediately  upon 
its  being  received,  and  in  doing  so  he  must 
include  the  costs.  He  cannot  tax  costs  at 
a  later  day.  Schneider  v.  Armstrong,  1 
Sheldon  379. 

On  a  trial  without  a  jury,  the  justice 
may,  at  the  close  of  plaintiff's  case,  dis- 
charge one  of  several  defendants,  but  should 
not  enter  judgment  until  the  trial  is  fin- 
ished.    Moon  v.  Eldred,  3  Hill  104. 

It  is  improper  for  a  justice  to  render 
judgment  while  counsel  is  summing  up. 
Prentiss  v.  Sprague,  1  Hilt.  428. 

A  judgment  may  be  rendered  on  a  Sat- 
urday against  a  Seventh-day  Baptist.  Max- 
son  v.  Annas,  1  Denio  204. 

But  judgment  cannot  be  entered  on  a 
Sunday.  Houghtaling  v.  Osborn,  15  Johns. 
119. 

It   should    be    entered    on    the    following 


daj.  Keating  v.  Serrell,  5  Daly  278.  But 
see  Bissell  v.  Bissell,  11  Barb.  96,  requiring 
the  entry  in  such  case  on  the  third  day 
after  trial. 

A  judgment  may  be  rendered  on  the  day 
of  a  general  election  in  a  cause  submitted 
on  a  previous  day.  Rice  v.  Mead,  22  How. 
445.  But  see  People  ex  rel.  ▼.  SchwarU, 
3  Abb.  N.  S.  395. 

Though  a  judgment  entered  upon  Sun- 
day, on  a  verdict  rendered  on  that  day,  is 
wholly  void,  it  does  not  prevent  the  entry 
of  a  valid  judgment  on  the  verdict  on  the 
following  day.  Allen  v.  Godfrey,  44  N.  Y. 
433. 

An  action  for  damages  at  the  suit  of 
an  individual  is  not  maintainable  against 
a  justice  of  the  peace,  because  of  his  fail- 
ure to  render  judgment  in  an  action  tried 
before  him  within  four  days  after  its  final 
submission,  Evarts  v.  Kiehl,  102  N.  Y. 
296. 

As  to  whether,  where  it  appears  that 
the  justice  in  fact  decided  the  case,  but 
omitted  to  enter  it  in  his  docket  within  the 
four  days,  he  would  be  liable,  quaere.     lb. 

A  justice  of  the  peace,  upon  the  receipt 
of  a  verdict,  should  forthwith  render  judg- 
ment and  enter  it  in  his  docket.  After  he 
has  done  so  he  is  without  jurisdiction  or 
authority  to  alter  or  change  the  record  in 
any  respect.  Allen  v.  Swan,  6  Civ.  Proc 
56;   32  Hun  363. 

Evidence  of  decision  or  judgment. — 

The  judgment  must  be  declared  by  some 
official  act;  deciding  in  the  mind  is  not 
sufficient.  Stephens  v.  Santee,  51  Barb. 
532,  rev'd  on  another  point,  49  N.  Y.  35; 
Seaman  v.  Ward,  1  Hilt.  62. 

Where  a  justice  rendered  judgment 
within  four  days  after  submission,  and.  en- 
tered the  same  upon  his  minutes  of  the 
trial,  stating  the  name  of  the  party  for 
whom  judgment  was  rendered,  and  the 
amount  of  the  damages  and  costs  separately, 
— Held,  that  the  failure  of  such  justice 
subsequently  to  enter  the  judgment  in  his 
docket  did  not  vitiate  it,  but  that  that  act 
might  be  validly  performed  at  any  time. 
Fish  v.  Emerson,  44  N.  Y.  376. 

An  entry  in  the  minutes,  or  a  memo- 
randum of  the  judgment  upon  papers,  if 
made  within  the  five  days,  is  sufficient,  al- 
though no  entry  is  made  in  the  docket  until 
afterwards.  Hall  v.  Tuttle,  6  Hill  3S; 
Walrod  v.  Shuler,  2  N.  Y.  134. 

Where  a  justice  indorses  on  his  min- 
utes of  the  trial  a  memorandum  rendering 
judgment  in  a  specified  sum,  and  stating 
the  amount  of  damages  and  costs  separately, 
the  judgment  is  not  invalidated  by  failure 
of  the  justice  to  enter  it  on  his  docket,  and 
an  appeal  may  be  taken  therefrom,  though 
§  3046  provides  that  an  appeal  must  be 
taken  within  20  days  after  entry  of  the 
judgment  on  the  justice's  docket.  O'Reilly 
v.  Block,  23  N.  Y.  Supp.  670,  Clearwater, 
Co.  J. 
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§  3016.    Bemitting  part  of  verdict  or  decision. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial  without  a  jury,  is 
rendered  in  favor  of  either  party  for  a  sum  of  money,  the  prevailing  party  may 
remit  any  portion  thereof,  and  take  judgment  for  the  residue. 

2R.S.  247,  §  125. 


The  provision  only  authorizes  a  remis- 
sion to  be  made  before  the  judgment  is 
entered;    after  the  entry  of  the  judgment 


the  justice  has  no  power  to  alter  or  change 
the  record.  Allen  v.  Swan,  32  Hun  363;  6 
Civ.  Proc  56. 


§  3017.     [Am'd,  1894.]     Transcript  of  judgment;  docketing  the  same. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an  action  to  recover 
a  chattel,  must,  upon  the  application  of  the  party  in  whose  favor  the  judgment  was 
rendered,  and  the  payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment.  The  county  clerk  of  the  county  in  which  the  judgment  was  rendered 
must,  upon  the  presentation  of  the  transcript  and  payment  of  the  fee  therefor,  if 
within  six  years  after  the  rendering  thereof,  indorse  thereupon  the  date  of  its  re- 
ceipt, file  it  in  his  office  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  prescribed  in  article 
third,  title  first  of  chapter  eleven  of  this  act.  Thenceforth  the  judgment  is 
deemed  a  judgment  of  the  county  court  of  that  county,  and  must  be  enforced 
accordingly;  except  that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of  this  act,  and  that 
the  judgment  is  not  a  lien  upon,  and  cannot  be  enforced  against,  real  property, 
unless  it  is  for  twenty-five  dollars  or  more,  exclusive  of  costs. 

Co.  Proc  §  63,  in  part.     Am'd  L.  1894,  c.  307. 


Attorneys  at  law  are  not  recognized  as 
such  in  justices'  courts,  nor  in  issuing  exe- 
cutions on  judgments  of  justices  after  tran- 
scripts thereof  have  been  filed  in  the  office 
of  the  county  clerk;  such  executions  being 
issued  by  the  county  clerk,  without  action 
by  an  attorney.  Harding  v.  Evans,  140 
App.  Div.  02;   124  N.  Y.  Supp.  897. 

Under  §&  3017,  3220,  and  Greater  New 
York  Charter,  §  1369,  by  which,  when  the 
transcript  of  the  judgment  of  the  municipal 
court  is  filed  in  the  office  of  the  clerk  of 
the  county,  thenceforth  it  is  deemed  to  be 
a  judgment  of  the  supreme  court,  and  must 
be  enforced  accordingly,  while  the  supreme 
court  has  not  jurisdiction  to  set  aside  the 
judgment  on  the  ground  that  defendant 
was  not  served  with  a  summons,  it  has 
jurisdiction  to  stay  or  set  aside  proceed- 
ings, subsequent  to  the  filing  of  the  tran- 
script, to  enforce  the  judgment  Johnson 
v.  Manning,  75  App.  Div.  285;  78  N.  Y. 
Supp.  96. 

Under  §  3017,  which  provided,  before 
the  amendment  of  1894,  that  the  judgment 
of  the  justice's  court,  a  transcript  of  which, 
if  filed  and  docketed  in  the  county  clerk's 
office,  is  thereto  deemed  a  judgment  of  the 
county  court,  and  must  be  enforced  accord- 
ingly, without  the  six  years'  limitation,  ex- 
ecution may  be  issued  on  such  judgment, 
though  the  right  to  sue  on  it  is  barred  by 
limitation.  Agar  v.  Curtiss,  8  App.  Div. 
337 ;  40  N.  Y.  Supp.  815. 

No  time  is  prescribed  within  which  the 
transcript    of    a    justice's    judgment    must 


be    docketed    in    the   county    clerk's    office. 
Rose  v.  Henry,  37  Hun  397. 

In  March,  1885,  a  transcript  of  a  judg- 
ment, recovered  by  plaintiff  against  the 
defendant  in  a  justice's  court  in  October, 
1877,  was  docketed  in  the  office  of  the 
county  clerk. — Held,  that  it  was  error  for 
the  county  court  to  deny  a  motion  made  by 
plaintiff  for  leave  to  issue  execution  upon 
the  judgment  upon  the  ground  that  the 
transcript  was  not  filed  within  six  years 
from  the  date  of  the  entry  of  the  judgment 
in  the  justice's  court.     lb. 

Semble,  a  transcript  must  be  filed  within 
six  years.  Kincaid  v.  Richardson,  9  Abb. 
N.  C.  315,  Sutton,  Co.  J.,  appeal  dism'd, 
25  Hun  237. 

If  a  transcript  is  refused,  a  mandamus 
will  lie  to  compel  its  delivery.  People  ex 
rel.  v.  Lynde,  8  Cow.  133. 

The  transcript  need  not  show  jurisdiction 
on  its  face.  Jackson  v.  Rowland,  6  Wend. 
666;  Jackson  v.  Jones,  9  Cow.  182;  Dick- 
inson v.  Smith,  25  Barb.  102. 

A  transcript  may,  by  order,  be  filed 
nunc  pro  tunc  Roth  v.  Schloss,  6  Barb. 
308.  ,    (J 

A  transcript  of  a  judgment  taken  be- 
fore it  is  entered  in  the  justice's  docket 
does  not  invalidate  the  judgment  as  one 
of  the  county  court.  Fish  v.  Emerson,  44 
N.  Y.  376. 

Filing  a  transcript  deprives  the  justice 
of  any  further  control  over  the  judgment. 
Sholts  v.  Judges  of  Yates,  2  Cow.  506. 
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If  the  juBtice  legally  sets  aside  a  judg- 
ment by  default,  a  transcript  filed  falls 
with  it.  McGloin  v.  Lackey,  7  Alb.  L.  J. 
416. 

If  the  transcript  is  intelligible,  it  is 
not  vitiated  by  misspelling.  Jackson  v. 
Browner,  7  Wend.  388. 

Filing  transcripts  for  less  than  $25.  See 
Can  dee  v.  Gundelsheimer,  17  How.  434; 
8  Abb.  435,  Co.  Ct.,  Chumasero,  J.,  disip- 

E roved,  Vulte  v.  Whitehead,  2  Hilt  590, 
[ilton,  J.;  Butts  v.  Dickinson,  12  Abb.  00; 
20  How.  230;  Anon.,  32  Barb.  201,  Peck- 
ham,  J. 

After  filing  transcripts  of  judgments  of 
a  justice's  court,  the  county  court  has 
such  a  control  over  the  judgments  as  to  en- 
able it  to  order  set-off  between  them.  Hay- 
den  v.  McDermott,  9  Abb.  14,  C.  P.,  Daly, 
J.;  and  see  Lyon  v.  Manly,  18  How.  267; 

10  Abb.  337;  32  Barb.  51. 

But  cannot  vacate  the  judgment  on  mo- 
tion. Martin  v.  Mayor,  12  Abb.  243,  affi'g 
20  How.  86;    11  Abb.  295,  C.  P. 

Leave  to  issue  execution  after  transcript 
tiled  must  be  granted  by  the  county  court, 
and  may  be  so  at  any  time  within  twenty 
years  after  docketing.  Kincaid  v.  Rich- 
ardson. 

A  mistake  in  the  date  of  a  transcript 
by  which  it  appears  that  judgment  was 
rendered  on  the  return  day  instead  of  the 
adjourned  day,  is  a  clerical  error  and 
amendable.  Rogers  v.  Edmonds,  28'  State 
Rep.  749. 

After  the  filing  of  a  transcript  the  judg- 
ment becomes  a  judgment  of  the  county 
court  and  must  be  enforced  therein.  Berg- 
man v.  Noble,  12  Civ.  Proc  256;  Billing- 
ton  v.  Billington,  16  Civ.  Proc  56. 

Although  by  the  filing  of  a  transcript 
of  the  judgment  of  a  justice's  court  it  be- 
comes a  judgment  of  the  county  court  for 
the  purpose  of  its  execution,  yet  it  does  not 
thereby  ■  obtain  the  benefit  of  the  presump- 
tion of  jurisdiction  which  attaches  to  judg- 
ments rendered  in  the  county  court.  Agar 
v.  Tibbets,  56  Hun  272.     See  46  Hun  52; 

11  State  Rep.  109. 

An  action  on  a  justice's  judgment  where 
a  transcript  is  filed  remains  a  judgment 
of  a  court  not  of  record  within  the  statute 
of  limitations.  Dieffenbach  v.  Roch,  112 
N.  Y.  621;  21  State  Rep.  570. 

The  statute  limiting  the  commencement 
of   actions   on    a  judgment  rendered   in  a 


justice's  court  to  six  years,  applies  also 
to  such  a  judgment  when  docketed  in  the 
county  clerk's  office,  and  no  action  can  be 
maintained  on  it  after  six  years  from  its 
rendition,  and  as  a  necessary  sequence,  no 
execution  can  issue  on  such  a  judgment 
after  six  years  from  its  entry.  Herrmann 
v.  Stalp,  24  State  Rep.  40,  C.   P. 

Where  a  judgment  was  obtained  in  Ful- 
ton county  and  a  transcript  filed  in  Sara- 
toga, application  for  leave  to  issue  execution 
after  ten  years  could  only  be  made  in 
the  Fulton  county  court.  Vedder  v.  Lan- 
sing, 8  State  Rep.  725;  44  Hun  590. 

Where  a  judgment  recovered  in  a  jus- 
tice's court  is  docketed  in  two  counties,  ex- 
ecution may  be  issued  by  the  clerk  of  either 
county.     lb. 

Lien  by  transcript. — The  only  effect  of 
filing  a  transcript  of  a  justice's  judgment 
in  the  clerk's  office  is  to  enlarge  the  field 
for  its  enforcement;  the  duration  of  its 
lien  is  not  affected,  and  it  ceases  to  be 
enforceable  in  any  way  in  six  years  from 
its  rendition.  Matter  of  Phelps,  6  Misc. 
339,  Vance,  Surr. 

Filing  of  a  transcript  after  the  death 
of  the  judgment-debtor  does  not  create  a 
lien  on  real  estate.     Henderson  v.  Brooks, 

3  T.  &  C.  445. 

The  lien  of  a  justice's  judgment,  of  which 
a  transcript  was  filed  and  docketed  with 
the  county  clerk  under  R.  S.,  continued 
against  defendant  for  twenty  years.  Wal- 
ter mi  re  v.  Westover,  14  N.  Y.  16. 

As  to  judgments  recovered  since  the  Code 
took  effect,  see  Nicholls  v.  Atwood,  16 
Mow.  475,  Holmes,  Co.  J. ;  Young  v.  Reiner, 

4  Barb.  442;   Geller  v.  Hoyt,  7   How.  265, 
Mitchell,  J. 

Lien  not  affected  by  certain  errors  in 
transcript.  Sears  v.  Burnham,  17  N.  Y. 
445. 

The  transcript  filed  in  the  office  of  the 
county  clerk  is  prima  facie  evidence  of  the 
judgment,  but  is  not  conclusive.  Stephens 
v.  Santee,  49  N.  Y.  35,  rev'g  51  Barb.  532. 

Docket  or  a  transcript  is  conclusive  evi- 
dence of  the  facts  therein  stated  and  in 
a  suit  upon  a  justice's  judgment  cannot 
be  contradicted  by  parol  evidence.  Hard 
v.  Shipman,  6  Barb.  621. 

Transcript  as  evidence  of  jurisdiction  in 
a  suit  on  the  judgment.  Belgard  v.  Mc- 
Laughlin, 9  State  Rep.  38;  44  Hun  557. 


§  3018.    Transcript  where  execution  may  issue  against  the  person. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the  actions  specified 
in  subdivision  first  or  second,  of  section  2895  of  this  act,  or  if  an  order  of  arrest 
was  granted,  and  was  executed,  in  a  case  specified  in  subdivision  third  of  that  sec- 
tion, and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice  must  insert, 
in  each  transcript  given  by  him,  as  prescribed  in  the  last  section,  the  words,  "de- 
fendant liable  to  execution  against  his  person" ;  and  a  like  note  must  also  be  made 
in  the  docket  of  the  judgment,  made  by  the  county  clerk. 


§$3019-3022 
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3019.    Transcript  of  judgment  for  chattel. 


A  justice  of  the  peace,  who  renders  judgment  for  a  chattel,  which  has  been  de- 
livered to  the  unsuccessful  party,  or  for  the  value  thereof,  in  case  a  return  thereof 
cannot  be  had,  must,  where  the  value  exceeds  twenty-five  dollars,  upon  the  appli- 
cation of  the  party  in  whose  favor  the  judgment  was  rendered,  and  payment  of  the 
fee  therefor,  deliver  to  him  a  transcript  of  the  judgment,  stating  the  particulars 
thereof.  The  county  clerk  of  the  county,  in  which  the  judgment  was  rendered, 
must,  upon  the  presentation  of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and  docket  the  judg- 
ment, as  of  the  time  of  the  receipt  of  the  transcript,  in  the  book  kept  by  him  for 
that  purpose,  as  prescribed  in  article  third  of  title  first  of  chapter  eleventh  of  this 
act,  and  must  also  enter  in  the  docket  the  particulars  of  the  judgment,  as  stated 
in  the  transcript  of  the  justice.  Thenceforth  the  judgment  is  deemed  a  judgment 
of  the  county  court  of  that  county,  and  must  be  enforced  accordingly ;  except  that 
an  execution  can  be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act 

§  3020.    Judgment  against  joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly  indebted 
upon  contract,  and  the  summons  is  served  upon  one  or  more,  but  not  upon  all  of 
them,  if  the  plaintiff  recovers  judgment,  it  must  be  entered  against  all,  in  the 
mode  prescribed  in  section  1932  of  this  act.  Sections  1933,  1934,  and  1935  of  this 
act  apply  to  such  a  judgment,  and  to  each  execution  issued  thereupon ;  except  that, 
where  the  justice  or  the  county  clerk  issues  the  execution,  he  must  make  the 
indorsement  prescribed  in  section  1934  of  this  act. 

In  place  of  2  R.  S.  247,  §§  122,  123.  See  2  R.  S.  251,  §§  141,  142.  Conforms  the 
practice  to  that  of  courts  of  record. 


Where,  in  an  action  in  a  justice's  court 
against  three  defendants  who  were  joint 
contractors,  the  judgment  does  not  comply 
with  §  3020,  the  judgment  entered  will 
he  reversed  on  appeal.  Elster  v.  Viele,  55 
App.  Div.  190;  66  N.  Y.  Supp.  951;  8  N. 
Y.  Ann.  Gas.  294. 


Where  in  a  suit  by  summons  against 
two,  one  only  appeared,  and  without  au- 
thority confessed  judgment  against  both, — 
Held,  binding  on  the  other  until  reversed. 
Ingalls  v.  Sprague,  10  Wend.  672. 


§  3021.    Docketing  judgment  against  joint  debtors. 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  prescribed  in  the 
last  section,  must  distinctly  designate,  in  the  transcript,  each  defendant  who  was 
not  summoned.  Thereupon  the  clerk,  who  dockets  the  judgment,  must  make  in 
the  docket,  under  or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act ;  and  the  provisions  of  that  section  apply  to 
the  judgment  so  docketed.  An  action,  upon  a  judgment  so  docketed,  can  be 
maintained  in  a  justices'  court  against  the  defendants  summoned,  only  in  a  like 
case,  and  with  like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not  summoned,  as 
prescribed  in  section  1937  of  this  act,  in  any  court  having  jurisdiction  thereof; 
and  the  plaintiff  is  entitled  to  costs,  upon  recovering  final  judgment  therein, 
where  the  sum  remaining  unpaid  is  twenty-five  dollars  or  more. 

To  settle  a  disputed  question.  See  Johnson  v.  Smith,  14  Abb.  421;  Ticknor  v.  Ken- 
nedy, 4  Abb.  N.  S.  417. 

§  3022.    Docketing  judgment  in  another  county. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed,  as  prescribed  in 
either  of  the  foregoing  sections  of  this  title,  must  furnish  to  any  person  applying 
therefor,  and  paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the  docket 
of  the  judgment  attested  by  his  signature.  A  county  clerk,  to  whom  such  a 
transcript  is  presented,  must,  upon  payment  of  the  fees  therefor,  immediately  file 
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it,  and  docket  the  judgment  in  the  appropriate  docket-book  kept  in  his  office,  in 
like  manner  as  the  judgment  was  docketed  by  the  first  county  clerk.  The  judg- 
ment, when  docketed  as  prescribed  in  this  section,  has  the  like  effect,  with  respect 
to  the  enforcement  thereof,  or  any  proceedings  thereunder,  or  by  virtue  thereof,  in 
the  county  where  it  was  so  docketed,  as  if  it  was  rendered  by  a  justice  of  the  peace 
of  that  county,  and  docketed  upon  filing  his  transcript ;  except  that  where  an  appli- 
cation for  leave  to  issue  an  execution  is  necessary,  it  must  be  made  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 
Co.  Proc.  §§  63,  284. 

The   transcript  of  a  judgment  obtained  ton  could  issue  execution,  and  the  clerk  of 

in  a  justice's  court  in  Fulton  county  waa  Saratoga  could  issue  one  returnable  to  his 

filed  there,  and  a  transcript  filed  in  Sara-  office  under  §§  3022  and  3043.    Vedder  v. 

toga  county. — Held,  that  the  clerk  of  Ful-  Lansing,  8  State  Rep.  725;  44  Hun  590. 

§  3023.    Transcript  after  expiration  of  justice's  term. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  may  make  a  transcript 
of  a  judgment  rendered  by  him,  as  prescribed  in  either  of  the  foregoing  sections 
of  this  title. 


TITLE  VII. 

Executions. 


3024.  When  justice  may  issue  execution. 

3025.  General    requisites   of   execution. 

3026.  Execution      upon      judgment      for 

money. 

3027.  Renewal  of  execution. 

3028.  Property  exempt  from  execution. 
3020.  Indorsement  of  levy;  notice  of  sale. 

3030.  Mode  of  levy  and  sale. 

3031.  Return  of  execution. 

3032.  Execution  against  the  person;   im- 

prisonment of  judgment-debtor. 

3033.  When  judgment  debtor   to  be  dis- 

charged. 

3034.  Affidavit;  discharge. 

3035.  Penalty  for  not  discharging. 


§  3036.  Affidavit   a   defense   to   action  for 
escape. 

3037.  Discharge  not  to  affect  judgment. 

3038.  Execution  upon  judgment  in  action 

for  a  chattel. 

3039.  Action    against    constable    for   not 

returning  execution. 

3040.  Constable  not   to  act   under  execu- 

tion after  return  day. 

3041.  Action  against  constable  for  money 

collected. 

3042.  Duty   of   constable   whose   term  of 

office  has  expired. 

3043.  Execution  upon  judgment  docketed 

with  county  clerk. 


§  3024.    When  justice  may  issue  execution. 

At  any  time  within  five  years  after  entry  of  a  judgment,  the  justice  of  the 
peace,  who  rendered  it,  being  in  office,  may  issue  an  execution  thereupon,  unless  it 
has  been  docketed  in  the  county  clerk's  office. 

Co.  Proc.  §  64,  subd.  12,  13,  in  part. 

A  mandamus  lies  to  compel  the  issu-  of  Marine  Court,  3  Abb.  309;  13  How.  260, 
ing  an  execution.     People  ex  rel.  v.  Clerk    Ct.  of  App. 

§  3025.    Contents  of  execution. 

An  execution,  issued  by  a  justice,  must  be  directed  generally  to  any  constable 
of  the  same  county.  It  must  intelligibly  describe  the  judgment,  stating  the  names 
of  the  parties  in  whose  favor,  and  against  whom,  the  time  when,  and  the  name  of 
the  justice  by  whom,  the  judgment  was  rendered ;  and  it  must  be  made  returnable 
to  the  justice,  within  sixty  days  after  its  date. 

2  R.  S.  240,  §  131,  in  part;  Co.  Proc.  §  64,  subd.  12. 


The  execution  need  not  show  the  jus- 
tice's jurisdiction  of  the  cause  of  action, 
in  order  to  protect  the  officer.  Field  v. 
Parker,  4  Hun  342. 

Execution  is  in  all  cases  to  be  return- 
able in  sixty  days.  Bander  v.  Burley,  15 
Barb.  604. 

But  it  is  no  sufficient  objection  to  an 
execution    that    it    calls    for    its    return 


"within  sixty  days."    Price  v.  Shipps,  16 
Barb.  586. 

Under  the  former  practice  it  was  held 
that  no  time  for  the  return  need  be  in* 
serted,  and  if  inserted,  it  may  be  treated 
as  surplusage.  Sed  quere.  Morse  ▼. 
Goold,  11  N.  Y.  281;  Bates  v.  James,  3 
Duer  45.  The  issuing  and  renewal  of  an 
execution  probably  ought  to  be  considered 
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the  same  thing;  and,  regularly,  neither  eaa 
be  done  after  five  years  from  the  entry  of 
judgment.     lb. 


The    justice    cannot   amend    after    levy. 
Toof  y.  Bently,  6  Wend.  276. 


§  3026.    Execution  upon  judgment  for  money.    When  direct  arrest. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  and  the  sum  actually  due  upon  the  judgment 
at  the  date  of  the  execution ;  and,  except  in  a  case  where  special  provision  is  other- 
wise made  by  law,  it  must,  substantially,  require  the  constable  to  satisfy  the  judg- 
ment, together  with  his  fees,  out  of  the  personal  property  of  the  judgment-debtor 
within  the  county,  not  exempt  from  levy  and  sale  by  virtue  of  an  execution ;  and  to 
bring  the  money  before  the  justice,  by  the  return  day  of  the  execution,  to  be  ren- 
dered, by  the  justice,  to  the  party  who  recovered  the  judgment  If  the  judgment 
was  recovered  against  a  male  person,  in  either  of  the  actions  specified  in  subdi- 
vision first  or  second  of  section  2895  of  this  act;  or  if  an  order  of  arrest  was 
granted,  and  was  executed,  in  a  case  specified  in  subdivision  third  of  that  section, 
the  execution  must  also  command  the  constable,  if  sufficient  personal  property 
cannot  be  found  to  satisfy  the  judgment,  to  arrest  the  judgment-debtor,  and  to 
convey  him  to  the  jail  of  the  county,  there  to  remain  until  he  pays  the  judg- 
ment, or  is  discharged  according  to  law.  If  the  judgment  was  rendered  in  an 
action  to  recover  a  penalty  or  forfeiture  given  by  a  statute  of  the  State,  the  justice 
must  indorse  upon  the  execution  a  reference  to  the  statute,  as  prescribed  in 
section  1897  of  this  act,  with  respect  to  a  copy  of  the  summons. 

2  R.  S.  249,  §  131,  as  modified  L.  1831,  c.  300;  2  R.  S.  251,  §  143. 


Under  §  3026,  authorizing  execution 
against  a  male  person  on  &  justice's  judg- 
ment against  him  in  an  action  for  injury 
to  property,  "including  the  wrongful  tak- 
ing, detention,  or  conversion  of  personal 
property,"  execution  may  issue  against  the 
person,  on  a  justice's  judgment,  for  money 
which  defendant  received  for  plaintiff,  with 
his  authority,  but  failed  to  pay  over  to 
him  as  he  had  covenanted.  Farrelly  v. 
Hubbard,  148  N.  Y.  592;  43  N.  £.  65. 

In    an    action   to   recover   chattels   with 


damages  for  their  detention,  where  no  or- 
der of  arrest  was  issued,  defendant  is  not 
entitled  to  an  execution  against  the  person 
of  plaint  iff  for  the  costs.  Matter  of  Short, 
35  App.  Div.  623;  54  N.  Y.  Supp.  1075. 

In  an  action  to  recover  chattels  and 
damages  for  their  detention,  an  execution 
against  the  person  cannot  be  issued  on 
either  demand  unless  it  can  be  issued  on 
both.     Il>. 

It  should  be  against  personal  property 
only.     Fisher  v.  Saffer,   1   E.  D.  S.  611. 


§  3027.    Renewal  of  execution. 

After  the  return,  wholly  or  partly  unsatisfied,  of  an  execution,  issued  by  a  jus- 
tice of  the  peace,  he  may,  from  time  to  time,  within  ^ve  years  after  the  judgment 
was  rendered,  issue  a  new  execution,  or  renew  the  former  execution.  An  execution 
is  renewed  by  a  written  endorsement  thereupon  to  that  effect,  signed  by  the  justice, 
and  dated  upon  the  day  when  it  was  made.  If  part  of  the  execution  has  been  sat- 
isfied, the  indorsement  must  state  the  sum  remaining  due.  Each  indorsement  re- 
news the  execution  for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 

2  R.  S.  251,  252,  §§  145,  147;  2  R.  S.  271,  §  258,  as  modified  L.  1840,  c.  347;  L.  1846, 
c.  276;  L.  1857,  c.  512;  Co,  Proc.  §  64,  subd.  12;  L.  1879,  c.  305.  The  act  of  1879  was 
not  included  in  the  repealing  act  of  1880,  but  quaere  as  to  the  effect  of  §  3020,  and  this 
section. 


A  renewal  for  thirty  days  is  void.  Winne 
v.  Houghtaling,  84  Hun  166;  32  N.  Y. 
Supp.  450. 

An  execution  may  be  renewed  without 
a  return  of  "no  goods"  indorsed  thereon. 
Wickham  v.  Miller,  12  Johns.  320. 

And    this    without   any    written    return, 


and  after  the  return  day,  and  repeatedly. 
Visger  v.  Ward,  1  Wend.  551;  People  v. 
Hopson,  1  Den.  574.  And  see  Morse  v. 
Goold,  11  N.  Y.  281. 

The  constable  may  alter  the  date  if  di- 
rected by  justice.  Pierce  v.  Hubbard,  10 
Johns.  405. 


§  3028.    What  property  exempt  from  execution. 

The  same  personal  property  is  exempt  from  levy  and  sale,  by  virtue  of  an  exe- 
cution issued  by  a  justice  of  the  peace,  which  is  exempt  from  levy  and  sale,  by  vir- 
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tue  of  an  execution  issued  out  of  the  supreme  court,  and  in  the  like  cases,  and 
under  the  same  circumstances,  as  prescribed  in  sections  1389,  1390,  1391,  1392, 
1393,  and  1394  of  this  act,  and  the  other  special  provisions  of  law,  relating  to 
such  an  exemption. 

In  place  of  2  R.  S.  254,  §  169. 

§  3029.    Indorsement  of  levy.    Notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custody,  by  virtue  of  an  exe- 
cution, must  indorse  upon  the  execution  the  time  of  levying  upon  it.  He  must 
immediately  post  conspicuously,  in  at  least  three  public  places  of  the  city  or  town, 
in  which  the  property  was  taken,  written  or  printed  notices,  signed  by  him, 
describing  the  property,  and  specifying  the  place,  within  the  same  city  or  town, 
where,  and  the  time,  not  less  than  six  days  after  the  posting,  when,  it  will  be 
exposed  for  sale. 

2  R.  S.  252,  §  148. 


The  omission  to  indorse  a  levy  upon 
the  execution,  does  not  avoid  the  levy,  etc.; 
the  statute  is  directory.  Havens  v.  Gordon, 
5  Hud  178. 

Priority  depends  upon  the  time  of  levy. 
Wylie  v.  Hyde,   13  Johns.  249. 

Where  property  is  left  in  possession  of 
a  receiptor,  the  constable's  right  to  posses- 
sion is  lost  if  he  does  not  claim  and  sell  it 
during  the  time  the  execution  is  in  force. 
Brown  v.  Cook,  9  Johns.  361. 


The  right  of  a  constable  to  property 
left  in  possession  of  a  receiptor  is  subject 
to  paramount  title  in  a  third  party.  Har- 
vey v.  Lane,  12  Wend.  563. 

The  constable  may  summon  a  jury  to  try 
a  question  of  disputed  title.  Piatt  v. 
Sherry,  7  Wend.  236;  Townsend  v.  Phillips, 
10  Johns.  98. 

A  mere  levy  is  not  a  satisfaction  of 
a  judgment.  See  Chapman  v.  Fuller,  7 
Barb.  70. 


§  3030.    Mode  of  levy  and  sale. 

The  provisions  of  sections  1384,  1385,  1386,  1387,  1405,  1409,  1410,  1411,  1412, 
and  1428  of  this  act,  substituting  the  constable  for  the  sheriff,  apply  to  and  govern 
the  levy  upon  and  sale  of  personal  property,  by  virtue  of  an  execution  issued  by  a 
justice  of  the  peace ;  except  where  a  different  rule  is  prescribed  in  this  act. 

Supersedes  2  R.  S.  252,  §§  150,  149,  in  part. 


Where  a  sheriff  has  levied  on  property 
and  takes  possession  of  it,  a  constable  with 
a  subsequent  execution  cannot  levy  and  sell 
subject  to  the  sheriff's  levy.  Seymour  v. 
Newton,  17  Hun  30. 

A  constable  who  has  levied  on  personal 
property,  under  an  execution,  being  the 
agent  of  the  execution  creditor,  has  no 
power,  when  indemnified  by  him,  to  release 
the  property  to  a  claimant  thereof;  and  a 
judgment  in  an  action  by  a  claimant  for  the 
'property,  awarding  it  to  the  claimant,  en- 
tered in  pursuance  of  an  offer  made  by  the 
constable  at  the  claimant's  instance,  with- 


out the  knowledge  of  the  constable's  attor- 
neys or  of  the  execution  creditor,  will  be 
set  aside  on  motion.  Carter  v.  Stevens,  S 
X.  Y.  Supp.  217. 

Where  a  constable  levies  on  personal 
property  in  one  town,  but  posts  notices  in 
and  sells  in  another,  the  sale  is  void,  and  a 
purchaser  having  notice  of  the  levy,  where 
and  when  made,  takes  no  title  under  such 
sale,  and  he  or  his  vendee  must  restore  the 
property  at  the  suit  of  the  execution  debtor. 
Schmidt  v.  Barry,  15  N.  Y.  Supp.  122;  39 
State  Rep.  403;  21  Civ.  Proc.  21,  Buffalo 
Supr. 


§  3031.    Eetnrn  of  execution.    Payment. 

The  constable  must  return  the  execution  to  the  justice,  and  pay  to  him  the 
amount  of  the  judgment,  with  interest,  or  so  much  thereof  as  he  has  collected; 
returning  the  surplus,  if  any,  to  the  person  from  whose  property  it  was  collected. 

2  K.  S.  252,  §  149,  in  part. 


The  provisions  relating  to  the  mode  of 
returning  an  execution  issued  to  a  sheriff 
have  no  application  to  an  execution  issued 
out  of  a  justice's  court  to  a  constable. 
Hunt  v.  Barry,  16  Civ.  Proc.  362;  6  N. 
Y.  Supp.  568,  Signor,  Co.  J. 

A  constable  makes  sufficient  return  by 
the  manual  delivery  of  the  execution  to  the 


justice  who  issued  it,  and  the  payment  to 
him  of  the  amount  of  the  judgment,  or  so 
much  thereof  as  he  has  collected.  No  re- 
turn need  be  indorsed  by  him  upon  the  exe- 
cution,— the  only  indorsement  required  by 
statute  being  in  case  he  has  taken  personal 
property  into  his  custody  under  the  execu- 
tion,  in  which  case  he  must  indorse  upon  it 
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the  date  of  making  the  levy.  The  record 
of  the  return  is  required  to  be  made  by  the 
justice.     lb. 

The  returning  of  an  execution  issued 
to  a  constable,  without  any  indorsement 
showing  that  a  levy  has  been  made,  is  equiv- 
alent to  the  return  of  the  execution  nulla 
bona.     lb. 


A  constable  having  returned  an  execu- 
tion satisfied  by  sale,  cannot  afterwards  an- 
nul that  return  by  a  supplementary  indorse- 
ment on  the  execution.  Ross  v.  Hicks,  11 
Barb.  481,  Hand,  J. 

Payment  of  a  judgment,  the  judgment- 
creditor  not  forbidding,  may  be  made  to 
the  justice.     Dexter  v.  Broat,  16  Barb.  337. 


§  3032.    How  debtor  arrested  on  execution  confined. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  the  constable  must, 
if  the  execution  requires  it,  arrest  the  judgment-debtor,  and  convey  him  to  the  jail 
of  the  county.  The  keeper  of  the  jail  must  thereupon  keep  the  judgment-debtor  in 
custody,  in  all  respects  as  if  the  execution  was  issued  out  of  the  supreme  court, 
until  the  judgment  and  the  fees  of  the  constable  are  paid ;  or  until  the  judgment- 
debtor  is  thence  discharged,  in  due  course  of  law ;  except  that  if  the  execution  has 
an  indorsement*  showing  that  the  judgment  was  rendered  in  an  action  for  a  pen- 
alty or  forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not  admit  the 
judgment-debtor  to  the  liberties  of  the  jail. 

2  R.  S.  252,  251,  §§  151,  143,  in  part. 


closed  to  him.  Barhydt  v.  Valk,  12  Wend. 
145. 

The  justice  has  no  power  to  discharge 
a  person  from  arrest,  without  special  au- 
thority from  the  adverse  party.  Van  Slyck 
v.  Taylor,  9  Johns.  146. 

As  to  execution  against  the  person,  see 
Connors  v.  Joyce,  3  Lans.  315. 


The  constable  is  a  trespasser  if  he  ar- 
rests a  party  when  sufficient  personal  prop- 
erty might  be  found  with  reasonable  dili- 
gence.    Hoi  Hater  v.  Johnson,  4  Wend.  630. 

But  the  presumption  is  that  he  did  his 
duty  in  searching  for  property,  and  he  is 
not  liable  for  arresting  a  party  at  once,  un- 
less it  is  affirmatively  made  to  appear  that 
property  subject  to  the  execution  was  dis- 

§  3033.     [Am'd,  1883.]     When  judgment-debtor  to  be  discharged. 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issued  by  a  justice  of 
the  peace,  or  out  of  the  municipal  court  of  Buffalo,  or  by  virtue  of  an  execution 
issued  by  a  county  clerk  on  a  transcript  of  a  judgment  recovered  before  a  justice 
of  the  peace,  or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within  the 
State  for  which  he  provides,  he  must  be  discharged,  after  remaining  in  custody, 
either  with  or  without  being  admitted  to  the  jail  liberties,  thirty  days;  otherwise 
he  must  be  discharged  after  so  remaining  sixty  days. 

2  R-  S.  252,  §  152.     Am'd  L.  1883,  c.  394. 

On    appeal   from    the   justice's   court  to  and    an   execution   thereon    is   not   on    the 

the  county  court,  though  the  appeal  be  on  transcript  of  a  judgment  recovered  before 

questions  of  law   only,  the  judgment  ren-  a  justice,  within  §  3033.     Ryan  v.  Parr,  10 

dered  is  the  judgment  of  the  county  court,  N.  Y.  Supp.  829;  40  State  Rep.  946. 

§  3034.    Affidavit  to  procure  discharge. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section,  the  prisoner 
must  make,  and  deliver  to  the  sheriff  or  jailor,  an  affidavit,  stating  the  facts  which 
entitle  him  thereto,  according  to  the  provisions  of  that  section.  Upon  receiving 
such  an  affidavit,  the  sheriff  or  jailor  must  forthwith  discharge  the  prisoner  from 
his  custody.  He  must  thereupon  deliver  the  affidavit  to  the  clerk  of  the  county, 
who  must  file  it  in  his  office  without  fee. 

2  R.  S.  252,  253,  §§  153,  154. 

It  is  sufficient  if  the  prisoner  has  a '  But  the  affidavit  cannot  be  made  be- 
family  when  the  affidavit  is  made.  Coman  fore  the  expiration  of  the  thirty  days. 
v.  Merrill,   19  Johns.  277.  I  Judd  v.  Fulton,  10  Barb.  117. 


§  3035.    Penalty  for  not  discharging. 

A  sheriff  or  jailor,  who  refuses  to  discharge  the  prisoner,  upon  receiving  such 
an  affidavit,  forfeits  twenty-five  dollars  for  each  day,  during  which  he  detains  the 
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prisoner;  to  be  recovered  by  the  latter,  in  addition  to  any  damages,  which  he  sus- 
tains by  reason  of  the  false  imprisonment. 
2  R.  S.  253,  §  155. 

§  3036.    Affidavit  a  defense  in  action  for  escape. 

The  receipt  of  such  an  affidavit  is  a  defense,  to  an  action  brought  against  the 
sheriff  or  jailor,  by  reason  of  the  prisoner's  discharge. 
2  R.  S.  253,  §  156. 

§  3037.    Discharge  not  to  affect  judgment 

Notwithstanding  the  discharge  of  a  judgment-debtor,  as  prescribed  in  the  last 
four  sections,  the  judgment  remains  valid  as  against  his  property;  and  a  new 
execution  may  be  issued  accordingly,  as  if  he  had  not  been  imprisoned. 

2  R.  S.  253,  §  157. 

§  3038.    Execution  on  judgment  for  chattel.    How  enforced. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not  been  delivered  to 
the  prevailing  party,  an  execution,  for  the  delivery  of  the  possession  thereof  to 
him,  as  well  as  for  any  damages  recovered  by  him,  may  be  issued  by  the  justice; 
unless  the  judgment  has  been  docketed  in  the  county  clerk's  office,  as  prescribed 
in  title  sixth  of  this  chapter.  It  must  be  to  the  same  effect,  and  executed  in  the 
same  manner,  as  a  like  execution  issued  upon  a  judgment  rendered  in  the  supreme 
court;  except  that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money  out  of  the  property  of  the  judg- 
ment-debtor, must  be  in  the  form  prescribed  in  this  title  for  a  like  direction, 
where  an  execution  is  issued  by  a  justice  of  the  peace,  upon  a  judgment  for  a  sum 
of  money. 

In  place  of  L.  1866,  c.  131,  in  part,  as  amended,  L.  1865,  c.  616. 

As  to  execution  in  replevin,  see  Connors  v.  Joyce,  3  Lans.  315. 

§  3039.    Action  for  not  returning  execution. 

If  a  constable  fails  to  return  an  execution  within  five  days  after  the  return 
day  thereof,  the  party,  in  whose  favor  it  was  issued,  may  recover,  in  an  action 
against  the  constable,  the  amount  of  the  execution,  if  it  was  issued  upon  a  judg- 
ment for  a  sum  of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment,  together  with  the 
damages  and  costs  awarded  thereby;  and,  in  either  case,  with  interest  from  the 
time  when  the  judgment  was  rendered. 

2  R.  S.  253,  §  159. 


This  section  does  not  give  an  action 
for  damages  for  the  default,  but  prescribes 
a  penalty;  and  a  constable  cannot,  in  miti- 
gation of  a  recovery,  prove  that  the  execu- 
tion defendant  had  no  property  subject  to 
levy.  Rutzkowski  v.  George,  92  Hun  412; 
36  N.  Y.  Supp.  762. 

§   3039   does   not  give  an  absolute   right 


of  recovery,  but  it  mav  be  shown  as  a  de- 
fense  that  the  execution  debtor  had  no  prop- 
erty subject  to  execution.  Knapp  v.  Sweet, 
24  *N.  Y.  Supp.  817,  Forbes,  J. 

In  an  action  for  a  false  return  after 
plaintiff  has  proved  the  judgment,  defend- 
ant may  prove  in  bar  its  reversal.  Inman 
v.  McNeil,  57  How.   151,  Landon,  J. 


§  3040.    Hot  levy,  sell,  or  act  after  return  day. 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a  defendant,  or  take 
possession  of  a  chattel,  by  virtue  of  an  execution,  after  the  time  limited  therein 
for  its  return,  unless  the  execution  has  been  renewed;  nor  shall  he  do  any  act 
under  a  renewed  execution,  after  the  expiration  of  the  time  for  which  it  has  been 
renewed. 

2  R.  S.  253,  §  161. 
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§  3041.    Action  against  constable  for  money  collected. 

Where  money,  collected  by  a  constable  upon  an  execution,  is  not  paid  over  by 
him  according  to  law,  any  person  entitled  thereto  may  maintain  an  action  in  his 
own  name,  upon  the  instrument  of  security  given  by  the  constable  and  his  sureties ; 
and  may  recover  therein  the  sum  so  collected,  with  interest  from  the  time  when  it 
was  collected. 

2  R.  S.  254,  §  163. 

The  constable  is  not  liable  to  the  judgment-debtor  for  surplus  money  before  the  return 
day.    Bortel  v.  Ostrander,  15  How.  572. 

§  3042.    Constable  whose  term  expired  to  continue  to  act. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term  of  office  expires  on 
or  before  the  return  day  thereof,  must  proceed  thereupon  in  the  same  manner,  as 
if  his  term  of  office  had  not  expired;  and  he  and  his  sureties  are  liable  for  any 
neglect  of  duty,  with  respect  to  the  execution;  or  for  money  collected  thereunder, 
or  for  damages  sustained  by  reason  of  any  act  done  by  the  constable,  touching 
the  execution,  in  the  same  manner,  and  to  the  same  extent,  as  if  his  term  of  office 
had  not  expired. 

2  R.  S.  274,  §§  285,  286.     See  L.  1872,  c.  788. 

§  3043.    Execution  on  judgment  docketed  with  county  clerk. 

Where  a  judgment,  rendered  by  a  justice  of  the  peace,  has  been  docketed  with 
a  county  clerk,  upon  the  filing  either  of  a  transcript  from  the  justices'  docket,  or  of 
a  transcript  from  the  clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thereupon  by  the  county  clerk,  must  be  in  the  same  form,  and  executed  in  the  same 
manner,  as  an  execution  issued  upon  a  judgment  of  the  county  court;  except  as 
otherwise  prescribed  in  section  1367  of  this  act;  and  except,  also,  that,  where  the 
judgment  is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of  costs,  the  direction 
to  satisfy  the  judgment  out  of  the  real  property  of  the  judgment-debtor  must  be 
omitted.  In  that  case  the  provisions  of  this  act,  relating  to  the  satisfaction  of  an 
execution  out  of  the  judgment-debtor's  real  property,  are  not  applicable  thereto. 

Co.  Proc.  §  64,  subd.  13. 

As  to  enforcing  docketed  judgments.  Leland  v.  Smith,  11  Abb.  N.  S.  231;  3  Daly 
309,  Daly,  J. 
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Appeals. 
Article  1.  Appeals  generally. 

2.  Appeal  where  a  new  trial  is  not  had  in  the  appellate  court. 

3.  Appeal  for  a  new  trial  in  the  appellate  court. 


ARTICLE  FIRST. 

APPEALS   GENERALLY. 


§  3044.  Justice's  judgment  reviewed  by  ap- 
peal. 

3045.  Who  may  appeal.    To  what  court 

appeal  to  be  taken. 

3046.  Appeal;  when  and  how  taken. 

3047.  Service  of  notice  upon  justice;  pay- 

ment of  costs  and  fee. 

3048.  Service  of  notice  upon  respondent. 

3049.  Amendment  when  allowed. 

3050.  Undertaking  to  stay  execution  up- 

on judgment.  I  disbursements. 

3051.  Proceedings;  how  stayed.  :      3061.  Judgment-roll. 

3052.  Id.;  when  justice  is  dead,  etc. 


§  3053.  Return. 

3054.  Id.;   when  justice  has  gone  out  of 
office. 

3055.  Further  return;  how  compelled. 

3056.  Id.;  when  justice  is  dead,  etc. 

3057.  Proceedings  when  error  in  fact  is 
alleged. 

3068.  Restitution  upon  reversal. 

3059.  Setting  off  costs  and  recovery. 

3060.  Certain  sums  may  be   included  in 
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§  3044.     How  justice's  judgment  reviewed. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice  of  the  peace 
in  a  civil  action,  is  by  an  appeal,  as  prescribed  in  this  title. 
Co.  Proe.  §  351,  in  part. 

§§   3044  and   .1045  only   provided   for  the  i  nut  jurisdiction,  and   is  void,  a  party  miy 

review   of   a   judgment    rendered   by   a  jus-  seek  its  reversal.     Striker  v.  Mott,  0  Wend. 

tice  of  the  pence  in  a  civil  action.     People  465. 

v.  Carr,  54  Hun  443:  2ft  State  Rep.  287.  I      A   decision   on   a   motion   to   dismiss  for 

Applies   to   an   action   for   a   penalty   for  '  variance   between   summons   and   complsint 

violating  a  citv  ordinance.     Citv  of  Buffalo  is   not   reviewable  after   answer.     Brown  v. 

v.  Schliefer.  25  Hun  275.  '  Jones,  1  Hilt.  204;   3  Abb.  80. 

From    what    appeal    taken.— Where    a        There   can   be   no  appeal    to   the   county 

justice  dismisses  an  action  before  liiin  with-  court  from  the  verdict  of  a  jury,  given  upon 

out  awarding  costs  ngainst    plaintiff,  on   the  the  hiving  out  of  a  private  road.      People  M 

ground   of   want  of   jurisdiction,    it   is   not  rel.  v.  Robinson.  17  How.  534;  29  Barb.  77. 

a  case  in  which  an  appeal  can  be  brought.  A  judgment  in  a  proceeding  to  foreclose 
There  is  no  judgment  v;i|>a!>1<-  of  being  af- 
firmed or  ravened.  Haulenheek  v.  Gillies, 
7  Abb.  421;  2  Hilt.  238:  Nellie  v.  Turner, 
4  Denio  553;  Schneider  v.  Armstrong.  1 
Sheldon  37(1. 

The    remedy    by    appeal    applie 


Powers    of    county    court. — A    county 

■*B  cannot,   on   motion,   set  aside   a  jus- 
's judgment.     The  remedy  is  by  appeal. 


iud* 


s  of  jnri.-ilii't  iiiuiit  defects  as  In  those  Douglass  v.  Reilly,  6  Week.  Dig.  1 
»f  irregularity.  Fitch  v.  Devlin,  15  Barb.  J  A  county  court  cannot  grant  a  perpetual 
47.  See  Hubbard  v.  Chapin,  28  How.  407,  '  star  on  a  justice's  judgment.  Collier  v. 
Co.  Ct.,  Lamont,  J.  Van  Hoesen,  6  Week.  Dig.  49. 

Although   a.   judgment   is   rendered   with-  I 


15,]     Who  may  appeal;  to  what  court  appeal  to  be 


§  3045.     rAm'd, 
taken. 

An  appeal  may  be  taken  by  any  parly  aggrieved  by  the  judgment.  Except 
where  the  judgment  is  rendered  by  a  justice  of  the  peace  of  the  city  of  Buffalo, 
the  appeal  must  be  taken  to  the  county  court,  of  the  county  where  the  judgment 
was  rendered. 

Co.  Proe.  §§  325,  352.     Am'd  L.  1895,  c.  (146. 

Where  an  action  is  brought  against  two  favor  of  plaintiff's  assignors  not  parties  to 
defendants,  and  dismissed  by  consent  as  to  .  the  action, — Held,  that  an  appeal  from  the 
one.  such  defendant  is  not  a  party  ag-  judgment  would  have  been  successful.  Mc- 
grieved  by  the  judgment,  under  5  3045.  so  !  Aleer  v.  Warren.  77  Hun  589;  60  State  Rep. 
as  to  have  a  right  lo  appeal  therefrom.  181;  28  N.  Y.  Supp.  1000. 
Jem-  v.  Blair,  02  A  pp.  Div,  500;  71  N.  Y.  '  A  party  may  appeal  from  a  judgment 
Supp.  180.  in  his  favor.    Bieeell  v.  Marshall,  0  Johns. 

A  defendant,  by  appealing  from  a  judg-     100:   Slaman  v.  Buckley,  29  Barb.  289. 
ment,  necessarily  conoedc*  (hat  it  was  prop-         An   appeal    may    be    brought    by    one    of 
crly  served  with   process,  or  duly  appeared    I  wo  defendants  against  whom  judgment  has 
in   the   action.     Spiero   v.   Metropolitan   St.    hern   rendered.     Matteson  v.  Jones,  9  How. 
Ry.  Co.,   14  Misc.  21;   35   N.   Y.  Supp.   123.    152,  Tyler,  Co.  J. 
C.  P.  Both   parties  may   appeal   from   one  and 

When  the  record  on  appeal  from  a  jus-  the  same  judgment.  Jones  v.  Owen,  5  Hun 
tiee's  court  showed  n  judgment  cnleved  for  MO:  Glassner  v.  Wheaton,  2  E.  D.  S.  352; 
plaintiff   while   a    verdict   was    rendered    in    Bobbins  v.  Codman,  4  E.  D.  S.  315. 

§  3046.     [Am'd,  1888.]     When  and  how  appeal  taken.    Notice  of  appeal 

An  appeal  must  bo  taken,  within  twenty  days  after  the  entry  of  the  judgment 
in  the  justice's  docket;  except  that,  where  a  defendant  appeals  from  a  judgment 
rendered  in  an  action,  wherein  he  did  not  appear  and  the  summons  was  not  person- 
ally served  upon  him,  the  appeal  may  be  taken  within  twenty  days  after  the  per- 
sonal service  upon  him,  on  the  part  of  the  plaintiff,  of  written  notice  of  the  entry 
of  the  judgment;  but  not  after  the  expiration  of  five  years  from  the  entry  of  the 
judgment.  An  appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judgment 
was  rendered,  and  upon  the  respondent,  a  written  notice  of  appeal,  subscribed 
either  by  the  appellant  or  by  hie  attorney  in  the  appellate  court. 

Co.  Proe.  §§  353  and  354,  in  part.     Am'd  L.  1882,  c.  399. 


§3046 

c.  19,  t.  8,  a.  1 


justice's  coubt;  appeal  from. 
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Where  service  in  an  action  before  a  jus- 
tice against  a  domestic  corporation  was  on 
a  person  not  a  general  agent  thereof,  and 
the  corporation  did  not  appear  therein,  an 
appeal  therefrom  before  personal  service  of 
notice  had  been  made  on  defendant  of  the 
entry  of  judgment  is  in  time.  Sammis  v. 
Nassau  Light  &  Power  Co.,  91  App.  Div. 
7;  86  N.  Y.  Supp.  243. 

Where  a  justice,  after  entering  judgment 
in  his  docket,  placed  the  docket  in  his 
safe,  and  left  the  State  without  notice  to 
the  parties  of  such  judgment,  the  time  dur- 
ing which  the  party  against  whom  the  judg- 
ment was  rendered  was  ignorant  of  its  ren- 
dition, in  consequence  of  the  absence  of  the 
justice,  is  no  part  of  the  time  within  which 
§  3046  provides  an  appeal  must  be  taken. 
Reid  v.  Defendorf,  87  Hun  40;  33  N.  Y. 
Supp.   054. 

The  only  mode  for  reviewing  a  judg- 
ment of  a  justice  of  the  peace  in  a  civil 
action  is  by  appeal.  The  appeal  is  taken 
by  serving  the  justice  and  the  respondent 
with  a  written  notice  of  appeal.  The  Code 
provides  for  two  classes  of  appeals;  one 
upon  the  law,  and  the  other  for  a  new 
trial.  If  the  sum  demanded  before  the  jus- 
tice exceeds  $50,  and  the  appellant  in  his 
notice  of  appeal  demands  a  new  trial  in 
the  appellate  court,  he  is  entitled  thereto. 
If,  however,  the  appellant  is  not  entitled 
to  a  new  trial  or  has  not  demanded  one  in 
his  notice  of  appeal,  the  appeal  may  be 
brought  to  a  hearing  in  the  appellate  court 
upon  the  original  papers  or  certified  copies. 
Kimball  v.  Rich,  20  State  Rep.  153,  Buffalo 
Supr.,  Hatch,  J. 

If  the  case  is  one  where  the  appellant 
is  not,  as  a  matter  of  law,  entitled  to  a 
new  trial,  it  shall  be  heard  in  any  event, 
unless,  being  entitled  to  a  new  trial,  he 
demands  a  new  trial.  The  law  gives  the 
right  to  a  new  trial;  the  demand  is  essen- 
tial only  to  evidence  the  intent  of  the  ap- 
pellant to  demand  it.  The  demand  is 
merely  surplusage  when  no  right  exists  to 
a  new  trial.  It  adds  nothing  to,  nor  does 
it  take  anything  away  from,  the  legnl  rights 
of  the  parties.  Their  rights  are  fixed  by 
the  statute.     lb. 

Notice  of  the  judgment.— The  notice  of 
judgment,  where  the  process  is  not  person- 
ally served,  must  be  in  writing,  and  must 
proceed  from  the  judgment-creditor.  Pear- 
son v.  Lovejoy,  53  Barb.  407 ;  35  How.  193. 

If  a  party  assumes  that  notice  of  judg- 
ment is  necessary  to  limit  the  time  to  ap- 
peal, and  gives  notice,  he  cannot  afterwards 
claim  that  the  appeal  must  be  within  twenty 
days  after  judgment.  Elias  v.  Babcock,  12 
Abb.  N.  S.  288,  C.  P.,  Daly,  J. 

Notice  of  appeal.-  "he  provision  is  im- 
perative, not  directoi  ,  and  notice  must 
be  served  on  the  respondent  as  well  as  on 
the  justice.  People  ex  rel.  v.  Eldridge,  7 
How.  108',  Barculo,  J. 

On  appeal  from  a  judgment  in  favor 
of  two  partners  it  was  held  to  be  sufficient 
to  serve  notice  of  appeal  on  one  of  them. 
Miller  v.  Perrine,  1  Hun  620. 


It  may  be  signed  by  any  person  at  ap- 
pellant's request.  Hall  v.  Sawyer,  47  Barb. 
1 16. 

Misstating  the  date  of  the  judgment  in 
the  notice  is  fatal  to  the  appeal.  People  ex 
rel.  v.  Monroe  Common  Pleas,  3  Wend.  426. 

An  objection  to  the  regularity  of  the 
notice  of  appeal  will  not  be  considered  on 
the  argument  of  the  appeal.  The  remedy 
for  any  irregularity  in  that  respect  is  by 
motion,  upon  notice  to  the  appellant,  to 
dismiss  the  appeal.  Nye  v.  Ayres,  1  E.  D 
S.  532;  Partridge  v.  Thayer,  2  Sand.  227;' 
Gnswold  v.  Van  Deusen,  2  E.  D.  S.  178. 

An  appeal  from  a  justice's  judgment  to 
a  county  court  should  not  be  dismissed 
on  the  ground  that  a  new  trial  is  demanded 
and  the  case  is  not  one  in  which  the  ap- 
pellant is  entitled  to  a  new  trial,  where  the 
notice  of  appeal  is  sufficient  and  regular  in 
other  respects.  Such  a  notice  of  appeal  is 
sufficient  to  transfer  the  cause  to  the  countv 
court  and  vest  it  with  jurisdiction  of  the 

oomein  2?l,ey«v-  Brinck«*°ff,  13  Civ.  Proc. 
92;   10  State  Rep.  405. 

Time  and  mode  of  service.— The  notice 
of  appeal  may  be  served  immediately  after 
the  justice  renders  judgment,  without  wait- 
ing for  its  being  docketed.  Griswold  v.  Van 
Deusen. 

Notice  of  appeal  delivered  to  the  at- 
torney, but  taken  baek  again,  is  not  suffi- 
ciently served.     Earll  v.  Chapman.  3  E.  D. 

It  must  be  served  within  twenty  days 
after  judgment,  where  there  was  personal 
service  of  process,  and  nothing  can  supply 
an  omission  in  that  respect.  Purdy  v  Har- 
rison, 6  NY.  Leg.  Obs.  303;  1  C.  R.  54, 
Lockwood,  Co.  J.;  Tullock  v.  Bradshaw,  6 
X  Leg.  Obs.  318;  1  C.  R.  53,  Jones,  Co.  J  • 
Seymour  v.  Judd,  2  N.  Y.  464. 

The  time  to  appeal,  where  the  process 
was  personally  served,  is  computed  from  the 
date  of  the  actual  entry  of  judgment,  and 
not  from  the  date  of  decision.  Fuchs  v. 
Pohlman,  2  Daly  210. 

An  appeal  taken  within  twenty  days 
from  the  entry  of  judgment  in  the  justice's 
docket-book  is  taken  in  time,  although  the 
judgment  was  not  entered  in  the  docket- 
book  until  a  month  after  it  was  entered  in 
his  minutes.  The  justice's  minutes  are 
mere  memoranda,  and  are  not  recognized 
by  statute.     Beuerlin   v.   Hodges,  31   State 

PrSc    loV    10    N'   Y*    SUPP'    5°5;    19   Civ- 

Where  judgment  was  rendered  Nov.  22, 
a  notice  of  appeal  served  on  Dec.  13  was 
held  to  be  in  time,  as  the  twenty  days  ex- 
pired on  Sunday.  Dorsey  v.  Pike,  46  Hun 
112;   13  Civ.  Proc.  147. 

Where  judgment  was  entered  Nov.  14, 
notice  of  appeal  served  on  the  justice  Dec. 
4,  and  on  defendant's  attorney  Dec.  5. — 
Held,  too  late.  Young  v.  Whitcomb,  46 
Barb.  615. 

Thirteen  days  after  a  plaintiff  recovered 
judgment  in  a  justice's  court  he  died  in- 
testate, leaving  a  wife  and  children.  No 
administrators  were  appointed.     Four  days 
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later  a  notice  of  appeal  was  duly  served  on 
the  justice,  and  the  costs  and  fees  were 
paid  to  him.  and  on  the  same  day  the 
notice  was  served  on  the  widow,  the  county 
clerk,  and  the  attorney,  who  appeared  for 
plaintiff  in  the  justice's  court.— Held,  that 
the  appeal  was  properly  dismissed  because 
the  notices  of  appeal  were  not  legally 
served  upon  any  person  authorized  to  be  so 
served,  and  that  no  appeal  is  provided  for 
in  such  a  case.     Clark  v.  Snyder,  40  Hun 

330.  M  . 

On  July  23,  1885,  a  notice  of  appeal 
from  a  judgment  recovered  by  plaintiff  in 
a  justice's  court  was  duly  served  and  the 
undertaking,  required  by  §  3069,  was  exe- 
cuted and  filed  with  the  justice,  but  no  copy 
of  the  undertaking  was  served  upon  the 
respondents,  nor  was  any  notice  of  the 
filing  thereof.  On  Aug.  18  the  attorneys 
for  the  respondent  served  a  notice  of  re- 
tainer, and  Aug.  31  a  notice  excepting  to 
the  sureties  upon  the  undertaking.  On  Nov. 
20  they  served  a  notice  of  trial,  and  on 
Nov.  25  a  notice  of  a  motion  to  dismiss 
the  appeal  upon  the  ground  that  the  ap- 
pellant's sureties  had  failed  to  justify  and 
that  no  new  undertaking  had  been  exe- 
cuted and  filed.— Held,  that  a  claim  that 
the  motion  should  be  denied  upon  the 
ground  that  the  respondents  did  not  ex- 
cept to  the  sureties  within  the  ten  days 
provided  by  the  Code,  was  properly  over- 
ruled, as  no  copy  of  the  undertaking,  or 
notice  of  the  filing  thereof,  was  served  upon 
the  respondents,  and  they  first  learned  that 
the  undertaking  had  been  filed  on  Aug.  24, 
1885;  that  neither  the  service  of  the  no- 
tice of  retainer  nor  of  the  notice  of  trial 
operated  as  a  waiver  of  the  right  of  the 
respondents  to  move  to  dismiss  the  appeal. 
Slattery  v.  Haskin,  42  Hun  86. 

The  fact  that  the  defeated  party  paid 
the  costs  and  served  notice  of  appeal  before 
the  entry  of  the  judgment  does  not  render 
the  appeal  ineffectual.  O'Connor  v.  Schmitz, 
36  State  Rep.  317. 

While  neither  the  court,  nor  a  party 
without  the  consent  of  the  other,  can  extend 
the  time  to  appeal,  the  parties  may  them- 
selves by  stipulation  extend  such  time,  and 
the  court  should  not  deprive  them  of  their 
right,  and  dismiss  the  appeal  because  it  was 
not  brought  within  the  time  fixed  by  statute. 
Bagley  v.  Jennings,  19  Civ.  Proc  199. 

Waiver  of  timely  service. — A  general 
appearance  and  noticing  the  appeal  for  ar- 
gument amount  to  a  waiver  of  the  right  to 
have  it  dismissed  on  the  ground  that  no- 
tice of  appeal  was  not  served  in  time. 
Pearson  v.  Lovejoy,  53  Barb.  407;  35  How. 
193. 


An  objection  that  a  notice  of  appeal  has 
been  served  after  the  time  prescribed  by 
the  statute  can  be  taken  advantage  of  only 
by  a  motion  to  dismiss  the  appeal,  when 
the  fact  of  the  service  being  too  late  does 
not  appear  from  the  return.  Mills  v.  Shult, 
2  E.  D.  S.  139. 

Amendment  of  notice. — A  notice  of  ap- 
peal from  a  justice  of  the  peace  to  the 
county  court,  demanding  a  new  trial,  when 
appellant  is  not  entitled  thereto,  may  be 
amended  by  striking  out  such  demand, 
where  it  is  shown  by  the  uncontradicted 
affidavit  of  appellant's  attorney  that  he 
prepared  the  original  notice  of  appeal,  and 
erased  the  demand  for  a  new  trial,  but 
that  his  clerk,  who  prepared  the  copy  of  the 
notice  served  on  respondent,  failed  to  make 
the  erasure,  and  that  the  demand  had  been 
erased  from  the  notice  served  on  the  trial 
justice.  O'Reilly  v.  Block,  23  N.  Y.  Supp. 
670,  Clearwater,  Co.  J. 

Appeal  when  perfected. — An  appeal  is 
perfected  by  service  of  notice  on  the  jus- 
tice, and  on  the  respondent,  or  his  attorney 
if  the  respondent  is  a  non-resident,  or 
cannot,  after  due  diligence,  be  found. 
Where  notice  of  appeal  had  been  served  on 
the  justice,  and  no  notice  had  been  served 
on  the  respondent  or  his  attorney,  it  was 
held  that  no  appeal  had  been  perfected  and 
plaintiff  should  treat  the  service  made  as 
a  nullity,  and  issue  execution  on  the  judg- 
ment; and  a  motion  to  set  aside  the  ap- 
peal was  dismissed.  Schermerhorn  v.  Go- 
lief,  1  C.  R.,  N.  S.  290;  People  ex  rel.  v. 
Eldridge,  7  How.  108,  Barculo,  J. 

Costs  and  return  fees  must  be  paid  at 
the  time  of  serving  notice  of  appeal  from 
justice's  courts  or  the  appeal  is  not  per- 
fected.    Eldridge  v.  Underhill,  17  Hun  241. 

The  appeal  is  not  perfected  until  the 
appellant  pays  the  costs  of  the  action. 
Griswold  v.  Van  Deusen,  2  E.  D.  S.  178; 
Southard  v.  Philips,  7  Hun  18. 

To  render  an  appeal  effectual,  the  re- 
spondent's costs  must  be  paid,  and  the  jus- 
tice's fees  must  be  paid  within  twenty  days; 
and  if  they  are  not  paid  the  appeal  will 
be  dismissed.  Thomas  v.  Thomas,  18  Hun 
481.  This  is  jurisdictional.  Eldridge  v. 
Underhill,  17  Hun  241. 

The  service  of  a  sufficient  and  regular 
notice  of  appeal  from  a  judgment  of  a  jus- 
tice's court  perfects  the  appeal,  and  nothing 
more  is  requisite  to  transfer  the  cause  to 
the  county  court  and  vest  that  court  with 
jurisdiction  over  the  same.  Dudley  v. 
Brinckerhoff,  10  State  Rep.  405;  13  Civ. 
Proc.  92. 


§  3047.    How  notice  served  on  justice.    Payment  of  fees. 

Service  of  the  notice  of  appeal  upon  the  justice,  must  be  made  by  delivering 
it  to  him  personally,  or  to  his  clerk,  appointed  pursuant  to  law ;  but  if  the  justice 
is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reasonable  diligence,  be  found 
within  the  county,  service  of  the  notice  upon  the  justice  may  be  made,  by  de- 
livering it  to  the  clerk  of  the  appellate  court    Unless  the  justice  is  dead,  the 
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appellant  must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to  whom  it  is 
delivered  the  costs  of  the  action,  included  in  the  judgment,  and  the  sum  of  two 
dollars,  as  the  fee  of  the  justice  for  making  the  return. 
Co.  Proc.  §  354,  in  part,  and  §  350. 


Payment  of  costs  hi  a  justice  court  is 
necessary  to  perfect  an  appeal  under  §  3047. 
Goes  v.  Hays,  40  App.  Div.  557;  58  N.  Y. 
Supp.  35. 

The  discretion  of  the  county  court  in 
refusing  to  permit  costs  on  appeal  from  a 
justice  to  be  paid  nunc  pro  tunc  will  not 
be  reviewed.     lb. 

§  3047,  requiring  payment  of  costs  of 
the  action  as  a  condition  precedent  to  an 
appeal  from  a  justice's  judgment,  does  not 
require  defendant,  appealing  from  a  judg- 
ment on  new  trial  after  reversal  on  a 
prior  appeal,  to  pay  costs  then  awarded  to 
abide  the  event  of  the  action;  the  right 
to  such  costs  being  conditional  on  the  final 
result  of  the  action.  Digby  v.  Aldinger,  69 
Misc.  557:   125  N.  Y.  Supp.  495. 

On  appeal  to  the  county  court  from  the 
judgment  of  a  justice  of  the  peace,  a  no- 
tice of  appeal,  together  with  the  costs  in- 
cluded in  the  judgment,  and  the  fees  for 
making  a  return,  were  sent  to  the  justice 
by  registered  letter,  and  delivered  to  him 
personally,  he  retaining  the  same,  and 
causing  a  return  to  be  filed  with  the  county 
clerk. — Held,  a  sufficient  compliance  with  § 
3047,  requiring  notice  of  appeal  to  be  de- 
livered to  the  justice  personally,  or  to  his 
clerk.  Mitchell  v.  Watkins,  21  App.  Div. 
285;  47  N.  Y.  Supp.  339. 

Mailing  a  notice  of  such  appeal  to  the 
clerk  of  the  county  court,  who  retains  the 
same,  and  delivers  to  appellant  an  ac- 
knowledgment thereof,  is  sufficient  service 
on  the  clerk.     lb. 

A  justice  whose  judgment  was  appealed 
from  failed  to  state  to  appellant  the  cor- 
rect amount  of  the  costs  included  in  the 
judgment,  and  hence  appellant  did  not  pay 
them  all,  as  required  by  §  3047. — Held,  that 
the  authority  given  appellate  courts  by  § 
3049,  to  permit  omissions  through  mistake 
or  excusable  neglect  to  be  supplied  on  just 
terms,  was  properly  exercised  by  allowing 
appellant  to  correct  the  omission.  Black  v. 
Maitland,  1  App.  Div.  6;  36  N.  Y.  Supp. 
739. 

Although  an  appeal  from  a  justice's 
order  opening  a  default,  under  L.  1896,  c 
748,  is  subject  to  the  provision  of  8  3047, 
requiring  the  payment  by  the  appellant  of 
the  costs  of  the  action,  included  in  a  judg- 
ment appealed  from,  it  is  thus  subject  only 
so  far  as,  in  the  nature  of  things,  the  lat- 
ter section  is  applicable.  Schwartz  v. 
Schendel,  23  Misc.  473;  51  N.  Y.  Supp. 
395,  App.  T. 

Upon  such  an  appeal  by  the  party  whose 
default  has  been  opened,  on  the  ground 
that  the  justice  had  no  right  to  impose 
**  a  condition  the  payment  of  costs  and 
disbursements  awarded  by  the  judgment,  it 


is  not  necessary  for  him,  in  order  to  effect 
his  appeal,  to  pay  such  costs  and  dis- 
bursements, but  he  need  only  pay  the  mo- 
tion costs  awarded  by  the  order  appealed 
from.     lb. 

Where  a  judgment  is  reversed,  and  the 
case  remanded  to  a  justice,  and  on  new 
trial  he  dismisses  the  complaint,  on  tender 
of  the  costs  of  the  second  trial,  as  provided 
by  §  3047,  without  tender  of  the  costs  of 
the  former  appeal,  the  justice  must  make 
a  return  of  the  appeal.  Van  Bussum  v. 
Metropolitan  Life  Ins.  Co.,  16  Misc.  40;  37 
N.  Y.  Supp.  665,  App.  T. 

§  3047,  providing  that,  at  the  time  of 
serving  notice  of  appeal  from  a  justice's 
judgment,  appellant  shall  pay  to  the  jus- 
tice's clerk  the  costs  of  the  action,  includes 
an  allowance  made  under  §  3129,  providing 
that  the  prevailing  party  in  a  justice's 
court  in  the  city  of  Brooklyn  shall  be  al- 
lowed $12.  Kenney  v.  Livery  Stable  Keep- 
ers' Ass'n,  89  Hun  190;   35  N.  Y.  Supp.  8. 

One  who,  to  perfect  an  appeal  from  a 
district  court,  paid  the  clerk  of  that  court 
the  fee  of  the  justice  for  making  the  re- 
turn, and  of  the  stenographer  for  a  copy 
of  his  minutes,  pursuant  to  §  3047,  cannot, 
on  reversal,  with  costs  to  abide  the  event, 
recover  these  amounts  of  appellee  to  whom 
they  had  been  delivered;  but,  if  appellant 
succeeds  ultimately  in  the  action,  these  costs 
may  be  taxed  under  §  3060,  which  provides 
that,  where  costs  are  awarded  to  appellant, 
he  may  include  in  the  disbursements  on  ap- 
peal the  costs  and  fee  paid  to  the  justice 
on  taking  the  appeal.  Bradlev  Snlt  Co.  v. 
Meinhold,  23  Misc.  468;  52  N.  Y.  Supp. 
679,  App.  T. 

If  the  fee  for  the  return  is  not  paid  with 
the  service  of  the  notice  of  appeal,  the 
justice  is  not  bound  to  make  a  return; 
nor  is  it  in  the  power  of  the  appellate 
court  either  to  compel  a  return  or  to  hear 
the  appeal  in  the  absence  of  any  return. 
Van  Heuson  v.  Kirkpatrick,  5  Hun  422; 
1  C.  R.,  N.  S.  74,  Harris,  J.;  Aldrich  v. 
Ketchum,  12  N.  Y.  Leg.  Obs.  319,  C.  P.; 
Southard  v.  Philips,  7  Hun  18. 

The  appellant  from  a  judgment  rendered 
by  a  justice  at  the  time  of  serving  his 
notice  of  appeal  asked  the  justice  what  was 
due  him  and  defendant,  as  costs,  and  paid 
the  sum  stated  in  the  answer  to  his  ques- 
tion. Subsequently  the 'justice  claimed  his 
fee  for  making  the  return,  and  upon  re- 
ceiving it,  filed  the  return. — Held,  that  the 
accident  or  mistake  of  the  justice  in  not 
demanding  the  fee  for  making  his  return 
ought  not  to  prejudice  the  appellant,  all 
that  was  demanded  as  the  costs  of  the 
action  having  been  paid.  Mann  v.  Dennis, 
20  State  Rep.  195. 
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later  a  notice  of  appeal  was  duly  served  on 
the  justice,  and  the  costs  and  fees  were 
paid  to  him,  and  on  the  same  day  the 
notice  was  served  on  the  widow,  the  county 
clerk,  and  the  attorney,  who  appeared  for 
plaintiff  in  the  justice's  court. — Held,  that 
the  appeal  was  properly  dismissed  because 
the  notices  of  appeal  were  not  legally 
served  upon  any  person  authorized  to  be  so 
served,  and  that  no  appeal  is  provided  for 
in  such  a  case.  Clark  v.  Snyder,  40  Hun 
330. 

On  July  23,  1885,  a  notice  of  appeal 
from  a  judgment  recovered  by  plaintiff  in 
a  justice's  court  was  duly  served  and  the 
undertaking,  required  by  §  3069,  was  exe- 
cuted and  filed  with  the  justice,  but  no  copy 
of  the  undertaking  was  served  upon  the 
respondents,  nor  was  any  notice  of  the 
filing  thereof.  On  Aug.  18  the  attorneys 
for  the  respondent  served  a  notice  of  re- 
tainer, and  Aug.  31  a  notice  excepting  to 
the  sureties  upon  the  undertaking.  On  Nov. 
20  they  served  a  notice  of  trial,  and  on 
Nov.  25  a  notice  of  a  motion  to  dismiss 
the  appeal  upon  the  ground  that  the  ap- 
pellant's sureties  had  failed  to  justify  and 
that  no  new  undertaking  had  been  exe- 
cuted and  filed. — Held,  that  a  claim  that 
the  motion  should  be  denied  upon  the 
ground  that  the  respondents  did  not  ex- 
cept to  the  sureties  within  the  ten  days 
provided  by  the  Code,  was  properly  over- 
ruled, as  no  copy  of  the  undertaking,  or 
notice  of  the  filing  thereof,  was  served  upon 
the  respondents,  and  they  first  learned  that 
the  undertaking  had  been  filed  on  Aug.  24, 
1885;  that  neither  the  service  of  the  no- 
tice of  retainer  nor  of  the  notice  of  trial 
operated  as  a  waiver  of  the  right  of  the 
respondents  to  move  to  dismiss  the  appeal. 
Slattery  v.  Haskin,  42  Hun  86. 

The  fact  that  the  defeated  party  paid 
the  costs  and  served  notice  of  appeal  before 
the  entry  of  the  judgment  does  not  render 
the  appeal  ineffectual.  O'Connor  v.  Schmitz, 
36  State  Rep.  317. 

While  neither  the  court,  nor  a  party 
without  the  consent  of  the  other,  can  extend 
the  time  to  appeal,  the  parties  may  them- 
selves by  stipulation  extend  such  time,  and 
the  court  should  not  deprive  them  of  their 
right,  and  dismiss  the  appeal  because  it  was 
not  brought  within  the  time  fixed  by  statute. 
Bagley  v.  Jennings,  19  Civ.  Proc.  199. 

Waiver  of  timely  service. — A  general 
appearance  and  noticing  the  appeal  for  ar- 
gument amount  to  a  waiver  of  the  right  to 
have  it  dismissed  on  the  ground  that  no- 
tice of  appeal  was  not  served  in  time. 
Pearson  v.  Lovejoy,  53  Barb.  407;  35  How. 
193. 


An  objection  that  a  notice  of  appeal  has 
been  served  after  the  time  prescribed  by 
the  statute  can  be  taken  advantage  of  only 
by  a  motion  to  dismiss  the  appeal,  when 
the  fact  of  the  service  being  too  late  does 
not  appear  from  the  return.  Mills  v.  Shnlt, 
2  E.  D.  S.  139. 

Amendment  of  notice. — A  notice  of  ap- 
peal from  a  justice  of  the  peace  to  the 
county  court,  demanding  a  new  trial,  when 
appellant  is  not  entitled  thereto,  may  be 
amended  by  striking  out  such  demand, 
where  it  is  shown  by  the  uncontradicted 
affidavit  of  appellant's  attorney  that  he 
prepared  the  original  notice  of  appeal,  and 
erased  the  demand  for  a  new  trial,  but 
that  his  clerk,  who  prepared  the  copy  of  the 
notice  served  on  respondent,  failed  to  make 
the  erasure,  and  that  the  demand  had  been 
erased  from  the  notice  served  on  the  trial 
justice.  O'Reilly  v.  Block,  23  N.  Y.  Supp. 
670,  Clearwater,  Co.  J. 

Appeal  when  perfected. — An  appeal  is 
perfected  by  service  of  notice  on  the  jus- 
tice, and  on  the  respondent,  or  his  attorney 
if  the  respondent  is  a  non-resident,  or 
cannot,  after  due  diligence,  be  found. 
Where  notice  of  appeal  had  been  served  on 
the  justice,  and  no  notice  had  been  served 
on  the  respondent  or  his  attorney,  it  was 
held  that  no  appeal  had  been  perfected  and 
plaintiff  should  treat  the  service  made  as 
a  nullity,  and  issue  execution  on  the  judg- 
ment;  and  a  motion  to  set  aside  the  ap- 
peal was  dismissed.  Schermerhom  v.  Go- 
lief,  1  C.  R.,  N.  S.  290;  People  ex  rel.  v. 
Eldridge,  7  How.  108,  Barculo,  J. 

Costs  and  return  fees  must  be  paid  at 
the  time  of  serving  notice  of  appeal  from 
justice's  courts  or  the  appeal  is  not  per- 
fected.    Eldridge  v.  Underhill,  17  Hun  241. 

The  appeal  is  not  perfected  until  the 
appellant  pays  the  costs  of  the  action. 
Griswold  v.  Van  Deusen,  2  E.  D.  S.  178; 
Southard  v.  Philips,  7  Hun  18. 

To  render  an  appeal  effectual,  the  re- 
spondent's costs  must  be  paid,  and  the  jus- 
tice's fees  must  be  paid  within  twenty  days; 
and  if  they  are  not  paid  the  appeal  will 
be  dismissed.  Thomas  v.  Thomas,  18  Hun 
481.  This  is  jurisdictional.  Eldridge  v. 
Underhill,  17  Hun  241. 

The  service  of  a  sufficient  and  regular 
notice  of  appeal  from  a  judgment  of  a  jus- 
tice's court  perfects  the  appeal,  and  nothing 
more  is  requisite  to  transfer  the  cause  to 
the  county  court  and  vest  that  court  with 
jurisdiction  over  the  same.  Dudley  v. 
Brinckerhoff,  10  State  Rep.  405;  13  Civ. 
Proc.  92. 


§  3047.    How  notice  served  on  justice.    Payment  of  fees. 

Service  of  the  notice  of  appeal  upon  the  justice,  must  be  made  by  delivering 
it  to  him  personally,  or  to  his  clerk,  appointed  pursuant  to  law ;  but  if  the  justice 
is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reasonable  diligence,  be  found 
within  the  county,  service  of  the  notice  upon  the  justice  may  be  made,  by  de- 
livering it  to  the  clerk  of  the  appellate  court    Unless  the  justice  is  dead,  the 
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appellant  must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to  whom  it  is 
delivered  the  costs  of  the  action,  included  in  the  judgment,  and  the  sum  of  two 
dollars,  as  the  fee  of  the  justice  for  making  the  return. 
Co.  Proc.  §  354,  in  part,  and  §  359. 


Payment  of  costs  in  a  justice  court  is 
necessary  to  perfect  an  appeal  under  §  3047. 
Goes  v.  Hays,  40  App.  Div.  557;  58  N.  Y. 
Supp.  35. 

The  discretion  of  the  county  court  in 
refusing  to  permit  costs  on  appeal  from  a 
justice  to  be  paid  nunc  pro  tunc  will  not 
be  reviewed.     lb. 

§  3047,  requiring  payment  of  costs  of 
the  action  as  a  condition  precedent  to  an 
appeal  from  a  justice's  judgment,  does  not 
require  defendant,  appealing  from  a  judg- 
ment on  new  trial  after  reversal  on  a 
prior  appeal,  to  pay  costs  then  awarded  to 
abide  the  event  of  the  action;  the  right 
to  such  costs  being  conditional  on  the  final 
result  of  the  action.  Digby  v.  Aldinger,  69 
Misc.  557;   125  N.  Y.  Supp.  495. 

On  appeal  to  the  county  court  from  the 
judgment  of  a  justice  of  the  peace,  a  no- 
tice of  appeal,  together  with  the  costs  in- 
cluded in  the  judgment,  and  the  fees  for 
making  a  return,  were  sent  to  the  justice 
by  registered  letter,  and  delivered  to  him 
personally,  he  retaining  the  same,  and 
causing  a  return  to  be  filed  with  the  county 
clerk. — Held,  a  sufficient  compliance  with  § 
3047,  requiring  notice  of  appeal  to  be  de- 
livered to  the  justice  personally,  or  to  his 
clerk.  Mitchell  v.  Watkins,  21  App.  Div. 
285 ;   47  N.  Y.  Supp.  339. 

Mailing  a  notice  of  such  appeal  to  the 
clerk  of  the  county  court,  who  retains  the 
same,  and  delivers  to  appellant  an  ac- 
knowledgment thereof,  iB  sufficient  service 
on  the  clerk.     lb. 

A  justice  whose  judgment  was  appealed 
from  failed  to  state  to  appellant  the  cor- 
rect amount  of  the  costs  included  in  the 
judgment,  and  hence  appellant  did  not  pay 
them  all,  as  required  by  §  3047. — Held,  that 
the  authority  given  appellate  courts  by  § 
3049,  to  permit  omissions  through  mistake 
or  excusable  neglect  to  be  supplied  on  just 
terms,  was  properly  exercised  by  allowing 
appellant  to  correct  the  omission.  Black  v. 
Maitland,   1  App.  Div.  6;   36  N.  Y.  Supp. 

739. 

Although  an  appeal  from  a  justice's 
order  opening  a  default,  under  L.  1896,  c. 
748,  is  subject  to  the  provision  of  8  3047, 
requiring  the  payment  by  the  appellant  of 
the  costs  of  the  action,  included  in  a  judg- 
ment appealed  from,  it  is  thus  subject  only 
so  fax  as,  in  the  nature  of  things,  the  lat- 
ter section  is  applicable.  Schwartz  v. 
Schendel,  23  Misc.  473;  51  N.  Y.  Supp. 
395,   App.  T. 

Upon  such  an  appeal  by  the  party  whose 
default  has  been  opened,  on  the  ground 
that  the  justice  had  no  right  to  impose 
as  s>  condition  the  payment  of  costs  and 
disbursements  awarded  by  the  judgment,  it 


is  not  necessary  for  him,  in  order  to  effect 
his  appeal,  to  pay  such  costs  and  dis- 
bursements, but  he  need  only  pay  the  mo- 
tion costs  awarded  by  the  order  appealed 
from.     lb. 

Where  a  judgment  is  reversed,  and  the 
case  remanded  to  a  justice,  and  on  new 
trial  he  dismisses  the  complaint,  on  tender 
of  the  costs  of  the  second  trial,  as  provided 
by  §  3047,  without  tender  of  the  costs  of 
the  former  appeal,  the  justice  must  make 
a  return  of  the  appeal.  Van  Bussum  v. 
Metropolitan  Life  Ins.  Co.,  16  Misc.  40;  37 
N.  Y.  Supp.  665,  App.  T. 

§  3047,  providing  that,  at  the  time  of 
serving  notice  of  appeal  from  a  justice's 
judgment,  appellant  shall  pay  to  the  jus- 
tice's clerk  the  costs  of  the  action,  includes 
an  allowance  made  under  §  3129,  providing 
that  the  prevailing  party  in  a  justice's 
court  in  the  city  of  Brooklyn  shall  be  al- 
lowed $12.  Kenney  v.  Livery  Stable  Keep- 
ers' Ass'n,  89  Hun  190;  35  N.  Y.  Supp.  8. 

One  who,  to  perfect  an  appeal  from  a 
district  court,  paid  the  clerk  of  that  court 
the  fee  of  the  justice  for  making  the  re- 
turn, and  of  the  stenographer  for  a  copy 
of  his  minutes,  pursuant  to  8  3047,  cannot, 
on  reversal,  with  costs  to  abide  the  event, 
recover  these  amounts  of  appellee  to  whom 
they  had  been  delivered;  but,  if  appellant 
succeeds  ultimately  in  the  action,  these  costs 
may  be  taxed  under  §  3060,  which  provides 
that,  where  costs  are  awarded  to  appellant, 
he  may  include  in  the  disbursements  on  ap- 
peal the  costs  and  fee  paid  to  the  justice 
on  taking  the  appeal.  Bradley  Salt  Co.  v. 
Meinhold,  23  Misc.  468;  52  N.  Y.  Supp. 
679,  App.  T. 

If  the  fee  for  the  return  is  not  paid  with 
the  service  of  the  notice  of  appeal,  the 
justice  is  not  bound  to  make  a  return; 
nor  is  it  in  the  power  of  the  appellate 
court  either  to  compel  a  return  or  to  hear 
the  appeal  in  the  absence  of  any  return. 
Van  Heuson  v.  Kirkpatrick.  5  Hun  422; 
1  C.  R.,  N.  S.  74,  Harris,  J.;  Aldrich  v. 
Ketchum,  12  N.  Y.  Leg.  Obs.  319,  C.  P.; 
Southard  v.  Philips,  7  Hun  18. 

The  appellant  from  a  judgment  rendered 
by  a  justice  at  the  time  of  serving  his 
notice  of  appeal  asked  the  justice  what  was 
due  him  and  defendant,  as  costs,  and  paid 
the  sum  stated  in  the  answer  to  his  ques- 
tion. Subsequently  the 'justice  claimed  his 
fee  for  making  the  return,  and  upon  re- 
ceiving it,  filed  the  return. — Held,  that  the 
accident  or  mistake  of  the  justice  in  not 
demanding  the  fee  for  making  his  return 
ought  not  to  prejudice  the  appellant,  all 
that  was  demanded  as  the  costs  of  the 
action  having  been  paid.  Mann  v.  Dennis, 
20  State  Rep.  195. 
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A  defendant,  in  taking  an  appeal  from 
a  judgment  of  a  justice  court,  gave  a  bond 
required  by  §  3050,  conditioned  that  the 
sureties  should  pay  the  amount  of  the  judg- 
ment rendered  against  the  appellant.  The 
county  court  overruled  a  demurrer  to  the 
defendant's  amended  answer,  and  an  appeal 
was  taken  from  such  order  to  the  appellate 
division,  where  it  was  reversed,  and  time 
given  defendant  to  amend  his  answer;  but 
before  such  reversal  the  cause  had  been  tried 
on  its  merits,  and  judgment  rendered  for 
defendant.  The  defendant  failed  to  file  an 
amended  answer,  and  judgments  sustaining 
the  demurrer  and  for  costs  were  rendered 
against  him  in  the  county  court. — Held, 
that  the  sureties  on  the  appeal  bond  were 
liable  in  an  action  for  such  costs.     lb. 

Where  a  party,  appealing  from  a  judg- 
ment, desires  a  stay  of  execution  he  must 
deliver  the  written  undertaking  to  the  jus- 
tice or  his  clerk,  and  must  also  serve,  upon 
the  respondent,  with  the  notice  of  appeal, 
a  copy  of  such  undertaking  with  a  notice  of 
its  delivery  to  the  justice  or  his  clerk;  and 
if  an  execution  has  been  issued,  he  must 
also  serve  a  copy  of  the  undertaking,  either 
certified  by  the  justice  or  accompanied  with 
an  affidavit  showing  that  it  is  a  copy  and 
that  the  original  has  been  duly  filed,  upon 
the  officer  holding  the  execution.  The  serv- 
ice of  the  copy  of  the  undertaking  upon 
the  officer  holding  the  execution  does  not 
relieve  the  appellant  from  the  duty  of  also 
serving  it  upon  the  respondent.  Wells  v. 
Dawson,  43  Hun  509;   7  State  Rep.   170. 

An  undertaking  which  substantially  con- 
forms to  the  statute,  is  sufficient.  Doolittle 
v.  Dininny,  31  N.  Y.  350. 

Where  appellant  executed  two  undertak- 
ings, one  with  and  the  other  without  the 
clause  necessary  to  effect  a  stay,  and  served 
the  former  on  the  justice  and  filed  the  lat- 
ter with  the  clerk, — Held,  there  was  no 
stay.  Brush  v.  Lee,  18  Abb.  398,  aftVd  36 
N.  Y.  49;  34  How.  283;  3  Abb.  N.  S.  204; 
1  Trans.  App.  398. 

Omitting  to  state  the  day  on  which  the 
judgment  was  rendered,  does  not  invalidate 
the  bond.  People  ex  rel.  v.  Orleans  C. 
P.,  2  Wend.  292. 

Nor  does  omitting  to  state  the  amount 
of  the  costs  where  the  bond  is  for  twice 
the  amount  of  the  justice's  judgment.  Peo- 
ple ex  rel.  v.  Chautauqua  C.  P.,  2  Wend. 
618. 

The  appellate  court  is  not  justified  in 
staying  proceedings  on  the  judgment  ap- 
pealed from  upon  any  other  grounds  than 
those  prescribed  by  statute.  Hawkins  v. 
Mayor,  5  Abb.  344,  N.  Y.  Supr.,  Hoffman, 
J. 

Where  on  appeal  to  a  county  court  a 
party  knowingly  gives  an  insufficient  sure- 
ty, the  appeal  may  be  dismissed  with  or 
without  leave  to  file  a  new  undertaking. 
Elson  v.  Murray,  27  Hun  536. 

Where  on  appeal  from  justice's  court 
an  undertaking  is  given,  the  parties  exe- 
cuting it  are  liable  for  the  final  judgment 
on  which   an  execution   has   been   returned 


unsatisfied.  Thus,  when  the  appeal  to  the 
county  court  resulted  in  a  judgment  in 
favor  of  respondent,  which  was  reversed  by 
the  supreme  court,  and  the  cause  certified 
into  the  latter  court,  where  judgment  was 
rendered  for  respondent, — Held,  that  the 
surety  on  the  undertaking  on  appeal  to  the 
county  court  was  liable,  though  a  levy  on 
sufficient  property  was  originally  made  un- 
der the  county  court  judgment,  and  an 
undertaking  given  there,  fell  with  the  re- 
versal.    Humerton  v.  Hay,  65  N.  Y.  380. 

On  an  undertaking  to  pay  the  amount 
"if  the  judgment  be  rendered  against  appel- 
lant on  said  appeal,"  the  surety  is  liable  if 
a  judgment  of  the  county  court  in  favor  of 
appellant  is  reversed  by  the  supreme  court 
and  the  original  judgment  affirmed.  Doo- 
little v.  Dininny,  31  N.  Y.  350;  Smith  v. 
Crouse,  24  Barb.  433. 

Plaintiff  having  recovered  a  judgment  by 
default  for   $150  and   costs   in  a  justice's 
court  against  one  R.,  the  latter  appealed  to 
the  county  court,  stating  in  his  notice  of 
appeal  that  he  would  move  for  a  new  trial 
before    the    same    justice,    upon    affidavits 
showing  that  manifest  injustice  had    been 
done  and   excusing  his   default.    In    order 
to  stay  the  issue  of  an  execution  upon  the 
judgment  he  procured  defendant  to  give  an 
undertaking  conditioned  "that  if  judgment 
be  rendered  against  the  appellant  on    said 
appeal,  and  execution  be  returned  unsatis- 
fied in  whole  or  in  part,"  he  would  pay  the 
amount  unsatisfied.     Upon  a  new  trial  or- 
dered by  the  county  court  plaintiff   again 
recovered  a  judgment  for  $148  and   costs, 
which  was,  upon  an  appeal  taken  by  R.,  af- 
firmed  by   the   county   court.     This    action 
was    brought    upon    the    undertaking,     by 
plaintiff,    after   an    execution    issued    upon 
the  judgment  had  been  returned  unsatisfied, 
and  after  ten  days'  notice  had  been  given 
to  R.— Held,  that  defendant's  liability   was 
not  terminated  by  the  granting  of  the  new 
trial,  but  that  the  condition  of  the  under- 
taking referred  to  the  final  determination 
of  the  appeal  and  that  plaintiff  was  entitled 
to  recover.     Lowry  v.  Tew,  25  Hun  257. 

The  liability  of  sureties  does  not  arise 
until  the  judgment  is  affirmed,  and  the  ex- 
ecution therein  returned  unsatisfied.  On- 
derdonk  v.  Emmons,  2  Hilt.  504;  9  Abb. 
187;   17  How.  545. 

A  stipulation  for  entry  of  a  judgment 
of  affirmance  on  the  condition  that  execution 
should  not  be  issued  thereon  for  six  months, 
operates  as  an  extension  of  time,  and  re- 
leases the  sureties  on  appeal.  Ross  v.  Fer- 
ries, 18  Hun  210. 

Where  proceedings  have  been  stayed  by 
an  undertaking,  on  the  judgment  being-  af- 
firmed the  stay  ceases,  and  the  respondent 
may  proceed  to  collect  his  judgment.  On- 
derdonk  v.  Emmons. 

But  a  formal  judgment  must  be  first 
entered.  Bowman  v.  Tallman,  28  How.  482 ; 
19  Abb.  84;  2  Rob.  632;  3  Rob.  633;  Len- 
tilhon  v.  Mavor,  1  C.  R.,  N.  S.  Ill;  3  Sand. 
721. 

Where  upon  appeal  from  a  judgment  an 
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undertaking  is  given,  which  was  joint,  and 
not  joint  and  several  as  provided  by 
statute,  it  is  proper  for  the  county  court 
on  motion  to  amend  the  undertaking  and 
refuse  to  dismiss  the  appeal  because  of  the 
informality  of  the  undertaking.  Robinson 
v.  Moran,  23  Week.  Dig.  326. 

A  party  appealing  cannot  be  compelled 
to  file  a  new  undertaking  in  case  of  the 
death  or  insolvency  of  the  surety  to  his 
original  undertaking,  either  under  §  1308 
or  under  §  3276.  Bonnett  v.  Townsend,  17 
X.  Y.  Supp.  556;  63  Hun  45;  43  State  Rep. 
98. 

The  section,  though  a  re-enactment  of 
|  356  of  old  Code,  differs  therefrom  in  lim- 
iting the  liability  of  the  surety  to  a  judg- 
ment recovered  in  the  appellate  court;  and 
hence  the  surety,  in  an  undertaking  drawn 
in  substantially  the  words  of  the  statute, 
is  not  liable  for  the  amount  of  a  judgment 
recovered  against  his  principal  on  a  new 


trial  in  the  court  below  ordered  by  the  ap- 
pellate court.  Janeway  v.  Haft,  19  N.  Y. 
Supp.  844;  46  State  Rep.  917;  23  Civ.  Proc. 
290,  Buffalo  Supr. 

The  sureties  in  an  undertaking  given  to 
stay  execution,  to  the  effect  that  "if  the 
appeal  is  dismissed,  or  if  judgment  is  ren- 
dered against  the  appellant,  in  the  appellate 
court,  and  an  execution  issued  thereupon 
is  returned  wholly  or  pnrtly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judg- 
ment or  the  portion  thereof  remaining  un- 
satisfied, not  exceeding  a  sum  specified," 
are  not  liable  for  a  judgment  rendered 
against  such  appellant  in  the  justice's  court, 
where  upon  such  appeal  the  judgment  ap- 
pealed from  was  reversed  and  a  new  trial 
ordered  in  the  justice's  court.  To  charge 
the  sureties  with  liability,  there  must  be  a 
judgment  rendered  against  the  appellant  in 
the  appellate  court.     lb. 


§  3051.    Delivery  of  undertaking  causes  stay. 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  clerk  appointed  pur- 
suant to  law,  and  service  of  a  copy  thereof,  and  of  notice  of  the  delivery  thereof, 
stay  the  issuing  of  an  execution  upon  the  judgment.  If  an  execution  has  been 
issued,  the  service  of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the 
clerk,  or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and  that  the 
original  has  been  duly  filed,  upon  the  officer  holding  the  execution,  stays  further 
proceedings  thereunder. 

Co.  Proc.  §  357,  with  additional  details. 


An  undertaking  does  not  affect  proceed- 
ings already  had;  so  that,  if  before  it  is 
given,  a  levy  has  been  made,  it  remains 
good,  but  pending  appeal  no  sale  under  it 
can  be  had.     Smith  v.  Allen,  2  E.  D.  S.  259. 

Where  an  execution  was  handed  to  a 
constable  on  the  4th,  and  in  the  forenoon  of 
the  5th  defendant  perfected  an  appeal  and 
served  a  copy  of  the  undertaking  on  plain- 
tiff, who,  on  the  same  day,  and  before  the 
constable  was  served  with  a  copy  of  the 
undertaking,    directed    him   to    levy    on    a 


horse  of  defendant,  the  court  set  aside  the 
levy.    Jones  v.  McCarl,  7  Abb.  418. 

An  appeal  from  the  judgment  of  a  jus- 
tice of  the. peace,  not  followed  up  by  giving 
an  undertaking,  will  not  operate  as  a  stay 
of  any  further  proceedings  which  plaintiff 
may  elect  to  pursue  to  enforce  the  judg- 
ment.    Conway  v.  Hitchins,  9  Barb.  378. 

The  appeal  to  the  county  court  does  not 
supersede  the  justice's  judgment.  Pruyn  v. 
Tyler,  18  How.  331. 


§  3052.    Filing  undertaking  to  stay  proceedings. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be  found  within  the 
county,  and  he  has  no  clerk,  appointed  pursuant  to  law,  or  the  clerk  cannot,  with 
due  diligence,  be  found  within  the  county,  the  undertaking  may  be  filed  with  the 
clerk  of  the  appellate  court.  In  that  case,  notice  of  the  filing  must  be  given  to  the 
respondent,  as  prescribed  in  section  3048  of  this  act,  for  service  of  a  notice  of  ap- 
peal upon  him.  The  filing  of  the  undertaking  has  the  same  effect,  as  the  delivery 
thereof  to  the  justice;  and  a  copy  thereof,  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect,  as  if  it  was  certified,  as 
prescribed  in  the  last  section. 

Co.  Proc.  §  358. 

§  3053.    When  return  to  be  made.    Contents  of  return. 

The  justice  musty  aften  ten  and  within  thirty  days  from  the  service  of  the 
notice  of  appeal,  and  the  payment  of  the  costs  and  fee,  as  prescribed  in  section 
9047  of  this  act,  make  a  return  to  the  appellate  court,  annex  thereto  the  notice 
of  appeal  and  the  undertaking,  if  any  has  been  delivered  to  him  or  to  his  clerk, 
and  file  the  same  with  the  clerk  of  the  appellate  court.    The  return  must  contain 
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all  the  proceedings,  including  the  evidence  and  the  judgment;  unless  the  ap- 
pellant has,  in  his  notice  of  appeal,  demanded  a  new  trial,  in  a  case  where  he  is 
entitled  thereto,  as  prescribed  in  article  third  of  this  title.  In  the  latter  case,  the 
justice  must  return  the  summons,  together  with  each  warrant  of  attachment,  order 
of  arrest,  or  requisition  to  replevy,  or  execution  granted  by  him  in  the  action, 
with  the  proof  of  the  service  thereof;  the  pleadings,  or  copies  thereof;  the  pro- 
ceedings upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the  amount 
and  nature  of  the  claims  litigated  by  the  parties.  But  he  need  not  return  the 
evidence,  or  any  part  thereof,  unless  he  is  required  so  to  do  by  the  special  order 
of  the  appellate  court. 

Co.  Proc.  §  360,  in  part;  remodelled  and  amended  to  conform  to  a  subsequent  change, 
which  requires  the  appellant  to  state,  in  his  notice  of  appeal,  that  he  desires  a  new  trial, 
if  such  is  the  fact.  Formerly  he  was  required  to  state  when  he  did  not  require  a  new 
trial. 


The  facts  stated  in  the  return  of  a  jus- 
tice of  the  peace  upon  appeal  cannot  be 
controverted  by  affidavits;  the  remedy  is  by 
an  action.  Thompson  v.  Sheridan,  80  Hun 
33;  61  State  Rep.  610;  29  N.  Y.  Supp.  868. 

§  3053,  providing  that  a  justice  must, 
after  10  and  within  30  days  from  the  serv- 
ice of  the  notice  of  appeal  from  his  deci- 
sion, make  his  return  to  the  appellate 
court,  does  not  forbid  him  to  make  his  re- 
turn within  10  days.  Lazarus  v.  Ludwig, 
25  Civ.  Proc.  342;  17  Misc.  365;  40  N.  Y. 
Supp.  63,  App.  T. 

Where,  on  appeal  to  the  appellate  di- 
vision from  a  judgment  of  the  county  court 
on  appeal  from  a  justice's  court,  the  record 
as  contained  in  the  return  of  the  justice 
to  the  county  court  was  changed,  in  that 
the  evidence  was  abbreviated  and  reduced 
to  narrative  form  by  the  attorneys  of  the 
respective  parties,  costs  for  such  amend- 
ment to  the  case  were  not  allowable;  no 
provision  being  made  for  such  change,  and 
the  same  not  being  within  section  3257. 
Brick  v.  Favilla,  55  Misc.  38;  106  N.  Y. 
Supp.   188. 

Where  a  justice  refuses  to  set  aside  the 
service  of  summons  on  special  appearance 
of  defendant  with  the  statement  of  facts 
on  which  he  claims  his  privilege,  without 
waiver  of  his  rights,  the  remedy  of  the 
defendant  is  by  appeal.  People  ex  rel.  v. 
Smith,  184  N.  Y.  96;   76  N.  E.  925. 

Under  Buffalo  charter  and  Code  Civ. 
Proc.  §  3068,  an  appeal  does  not  lie  from 
the  municipal  court  of  Buffalo  to  the  su- 
preme court,  demanding  a  new  trial,  where 
neither  party  in  his  pleadings  has  demanded 
judgment  exceeding  $50.  King  v.  Norton, 
36  Misc.  53;   72  N.  Y.  Supp.  591,  Sp.  T. 

Where  on  appeal  from  the  municipal 
court  no  return  is  made  by  the  court  be- 
low, as  required  by  §  3053/because  of  fail- 
ure of  appellant  to  pay  stenographer's  fees, 
the  appeal  will  be  dismissed,  unless  within 
10  days  appellant  procures  filing  of  return 
and  payment  of  costs  of  motion,  whether 
appellant  should  have  paid  the  stenogra- 
pher's fees  or  not.     lb. 

The  return  and  its  contents. — The  jus- 
tice, in.  making  his  return,  acts  minis- 
terially. McDonell  v.  Buffum,  31  How. 
154. 


And  is  responsible  to  the  party  injured 
for  any  errors  therein,  or  for  a  false  return, 
lb.;    Houghton  v.  Swarthout,   1   Denio  589. 

So  if  he  corruptly  refuses  to  take  the 
security.  Tompkins  v.  Sands,  8  Wend.  462. 
See  Cunningham  v.  Bucklin,  8  Cow.  178; 
Scott  v.  Rushman,  1  Cow.  212. 

It  is  improper  for  the  attorney  of  the 
losing  party  to  draw  up  the  return.  Rudd 
v.  Baker,  6  Johns.  548;  Fox  v.  Johnson,  3 
Cow.  20;   Hunter  v.  Graves,  4  Id.  537. 

Unless  he  acts  as  a  mere  amanuensis 
for  the  justice.     Fox  v.  Johnson. 

Aliter  for  the  attorney  of  the  winning 
party.     Philips  v.  Caswell,  4  Cow.  505. 

Unless  in  the  excepted  cases,  the  return 
should  contain  all  the  evidence  used  on  the 
trial,  documentary  and  oral.  Ogden  v. 
Sanderson,  3  £.   D.  S.   166. 

And  the  pleadings ;  a  statement  of  the 
testimony  and  judgment  is  not  sufficient. 
Roulston  v.  McClelland,  2  E.  D.  S.  60; 
Smith  v.  Van  Brunt,  2  E.  D.  S.  534. 

It  should  also  state  when  the  process 
was  returnable,  the  day  issue  was  joined, 
the  adjournments,  if  any,  the  date  of  the 
trial,  and  the  day  whereon  judgment  was 
rendered.  Peters  v.  Diossy,  3  E.  D.  S.  115; 
Woodside  v.  Pender,  2  E.  D.  S.  390. 

All  the  proceedings.  Belshaw  v.  Colie, 
3  C.  R.  184;  McCafferty  v.  Kelly,  2  Sand. 
637.  See  Deiuiisoii  v.  C  Amah  an,  1  E.  D. 
S.  144,  147n. 

If  the  notice  of  appeal  is  not  returned, 
the  appellate  court  will  dismiss  the  appeal. 
Cabre  v.  Sturges,  1  Hilt.  160.  See  Clenck 
v.  De  Forest,  3  C.  R.  185. 

If  the  defendant  desired  to  avail  him- 
self of  objections  made  at  the  trial  before 
the  justice,  as  to  the  service  of  the  sum- 
mons and  its  return  by  the  constable,  he 
should  have  taken  his  appeal  without  a  de- 
mand for  a  new  trial  in  the  appellate  court. 
In  such  case  the  justice  is  required  to  re- 
turn all  the  proceedings,  including  the  evi- 
dence and  judgment.  Such  appeal  brings 
up  for  review  all  the  proceedings  and  iB  a 
substitute  for  the  former  review  of  justices' 
judgments  by  certiorari.  Pearce  v.  Nestor, 
20  State  Rep.  879. 

The  appellate  court  should  be  furnish- 
ed with  any  documents  read  on  the  trial 
below.     Ogden  v.  Sanderson,  3  E.  D.  S.  166. 
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It  must  appear  in  the  return  that  the 
justice  administered  the  oaths  required  by 
law.  Day  v.  Wilber,  2  Cai.  134 ;  Col.  &  Cai. 
Cas.  381. 

Where  judgment  is  rendered  without 
proof  and  on  default,  upon  a  constable's  re- 
turn of  the  personal  service  of  a  summons 
and  complaint,  the  statute  must  be  strictly 
complied  with.  -The  justice's  return  should 
show  that  a  copy  of  the  complaint  was 
served,  verified  by  the  party  pleading,  or  his 
agent  or  attorney,  as  the  case  may  be.  A 
return  which  stated  "that  the  summons 
was,  by  the  return  duly  made  thereon  by 
K.  G.,  one  of  the  constables  of  the  city  and 
county  of  New  York,  certified  to  have  been 
served  with  the  complaint  verified,  on  de- 
fendant in  person  in  the  city  of  New  York, 
on,"  etc.,  that  on  the  return  day,  plaintiff 
appeared  but  defendant  did  not,  whereupon 
judgment  was  rendered  for  plaintiff  for  the 
amount  specified  in  the  summons,  was  Held, 
to  be  sufficient,  although  a  verified  com- 
plaint was  annexed  to  the  return.  The 
return  did  "not  show  that  the  complaint 
ipon  which  the  judgment  was  rendered  was 
•erved  with  the  summons,  or  upon  what 
complaint  the  judgment  was  given,"  or 
that  the  complaint  was  properly  verified; 
and  the  judgment  was  reversed.  Spring  v. 
Baker,  1  Hilt.  526. 

Plaintiff  herein  appealed  from  a  judg- 
ment recovered  against  her  in  an  action 
brought  before  defendant,  a  justice  of  the 
peace.  Owing  to  the  falsity  of  the  return 
the  appeal  was  heard  on  the  law  and  not 
on  the  facts  as  desired  by  plaintiff,  and 
the  judgment  affirmed.  In  this  action 
brought  by  her  to  recover  the  damages  sus- 
tained by  reason  of  the  false  return,  the 
judge  charged  that  she  was  entitled  to  re- 
cover costs  paid  in  the  county  court  and 
the  reasonable  and  proper  expense  she  was 
put  to  in  applying  for  the  new  trial, — Held, 
that  the  charge  was  sufficiently  favorable 
to  defendant.  Brooks  v.  St.  John,  25  Hun 
540. 

A  communication  directed  to  the  county 
court,  and  added  to  matter  returned  by  a 
justice  on  appeal  from  his  judgment  and 
signed  officially,  is  privileged  if  it  be  ma- 
terial and  pertinent,  irrespectively  of  mo- 
tive. Semble,  that  if  the  justice  believed  in 
good  faith  that  it  was  pertinent  and  ma- 
terial, then  it  is  privileged,  although  he 
was  mistaken  in  his  belief.  Aylesworth  v. 
St.   John,   25   Hun   156. 

Conclusiveness  of  the  return. — Excep- 
tions and  rulings  of  the  court  below,  not 
appearing  in  the  return,  cannot  be  brought 
to  the  notice  of  the  appellate  court,  except 
by  compelling  a  further  or  amended  return. 
Hyland  v.  Sherman,  2  E.  D.  S.  234;  Lyn- 
sky  v.  Pendegrast,  2  E.  D.  S.  43;  Kilpat- 
rick  v.  Carr,  3  Abb.  117;  Capewell  v. 
Ormsby,  2  E.  D.  S.  180;  Trust  v.  Dela- 
plaine,  3  E.  D.  S.  219;  Rawson  v.  Grow,  4 
E.  D.  S.  18;  Bates  v.  Conkling,  10  Wend. 
389. 

The  court  on  appeal  is  bound  by  the 
justice's    return    of   the    facts.     Lynsky    v. 


Pendegrast,  2  E.  D.  S.  43;  and  see  Kilpat- 
rick  v.  Carr,  3  Abb.   117,  C.  P. 

The  return  of  the  justice  stated  that  on 
the  return  day  of  the  summons  the  par- 
ties appeared  by  their  respective  attorneys 
and  issue  was  joined  and  the  stipulation 
above  mentioned  made, — Held,  that  the  re- 
turn must,  for  the  purpose  of  review,  be 
taken  as  true.  Village  of  Suspension 
Bridge  v.  Belford,   10  State  Rep.  850. 

Affidavits  can  be  used  to  disturb  a  jus- 
tice's judgment  only  where  defendant  failed 
to  appear  on  the  trial  and  excuses  his 
default,  and  moreover  shows  that  manifest 
injustice  was  done,  and  where  error  in  fact, 
not  within  the  knowledge  of  the  justice, 
is  alleged,  as  infancy,  relationship,  etc. 
Collier  v.  Van  Hoesen,  6  Week.  Di?.  49. 

When  the  justice's  return  is  Fully  re- 
sponsive to  the  notice  of  appeal  affidavits 
are  not  admissible  to  controvert  it.  A  fur- 
ther return  as  to  the  truth  of  matters  in  re- 
spect to  which  the  original  return  is  con- 
troverted by  affidavits,  cannot  be  required. 
Barber  v.  Stettheimer,  13  Hun  198. 

On  the  argument  the  return  is  conclu- 
sive as  to  what  transpired  in  the  court  be- 
low, and  affidavits  cannot  be  read  to 
contradict  or  add  to  it.  Rawson  v.  Crow; 
Trust  v.  Delaplaine;  Spence  v.  Beck,  1 
Hilt.  276;  Mitchell  v.  Menkle,  Id.  142;  Kil- 
patrick  v.  Carr. 

And  this  applies  to  the  charge  of  the 
justice  to  the  jury.  Garrison  v.  Pearce,  3 
E.  D.  S.  255. 

This  section,  by  providing  that  in  certain 
cases  the  justice  need  not  return  the  evi- 
dence, does  not  mean  that  in  such  cases 
the  appellate  court  is  to  determine  an  issue 
of  law  on  parol  testimony  of  what  took 
place  in  the  court  below.  Balja  v.  Rawley, 
37  How.  120. 

By  the  return  on  appeal  from  a  jus- 
tice's judgment,  it  appeared  that  the  "par- 
ties stipulated  to  adjourn  this  matter  to 
July  second  at  nine  A.  m."  the  day  of  trial. 
— Held,  that  the  adjournment  being  a  part 
of  the  trial,  the  return  of  the  justice  being 
the  record  evidence  of  the  proceedings  in 
his  court,  was  conclusive  and  could  not  be 
contradicted.  Young  v.  Conklin,  3  Misc. 
122;  23  N.  Y.  Supp.  993,  Weiant,  Co.  J. 

Construction  of  the  return. — Where  a 
justice's  return  sets  forth  the  evidence  in 
detail,  it  is  to  be  considered  as  stating  the 
whole  testimony  unless  the  contrary  dis- 
tinctly appears.  Orcutt  v.  Cahill,  24  N. 
Y.  578;  Hance  v.  Cay  &  Susq.  R.  R.  Co., 
26  N.  Y.  428.  See  Low  v.  Payne,  4  N.  Y. 
247;   Prosser  v.  Secor,  5  Barb.  607. 

Where  the  return  does  not  state  that  it 
contains  all  the  evidence,  the  court  will  not 
presume  there  was  evidence,  not  in  the  re- 
turn, sufficient  to  warrant  the  judgment. 
Calligan  v.  Mix,  12  How.  495.  See  13 
How.  96.  See,  however,  Prosser  v.  Secor, 
5  Barb.  607. 

Where  the  justice  returns  that  he  en- 
tered judgment  for  defendant,  it  will  be 
intended  that  such  judgment  included  costs. 
Striker  v.  Mott,  6  Wend.  465. 
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Where  the  justice's  return  shows,  by  fair 
intendment,  that  all  the  jurisdictional  steps 
were  taken  necessary  to  a  valid  judgment, 
that  he  issued  a  summons  which  was  served 
by  a  constable  personally,  enough  is  stated 
to  raise  a  presumption  of  regularity  as  to 
the  form  of  summons  and  its  due  service. 
Potter  v.  Whittaker,  27  How.   10. 

A  recital  in  the  return,  that  the  sum- 
mons had  been  served  at  a  certain  time  by 
a  constable  named,  is  sufficient  proof  of 
service  to  sustain  a  judgment  on  an  ap- 
peal.    Avery  v.  Woodbeck,  5  Lans.  498. 

Where  the  return  does  not  state  affirm- 
atively that  he  waited  one  hour  after  the 
time  specified  in  the  summons,  no  presump- 
tion arises  that  he  did  not  so  wait;  if  such 
was  the  fact,  the  appellant  should  procure 
an  amended  return  plainly  showing  such 
failure.  Knight  v.  Willson,  29  State  Rep. 
419. 


In  an  action  tried  before  a  justice  of 
the  peace  in  which  McA.  was  plaintiff  and 
one  W.  and  another  were  defendants,  the 
record  on  appeal  stated  the  title  of  the 
cause  and  gave  a  history  of  the  proceed- 
ings had  and  a  statement  of  the  testimony 
given  on  the  trial,  and  further  state  that 
the  jury  rendered  a  verdict  in  favor  of 
"Godson  &  Son"  (plaintiff's  assignors), 
and  judgment  was  thereupon  given  in  favor 
of  plaintiffs  for  damages  and  costs.  There 
was  no  change  of  parties  made  by  the  jus- 
tice and  the  record  disclosed  no  change  in 
the  title  of  the  action.  Godson  &  Son  were 
not  parties  to  the  action,  never  appeared 
therein  and  were  not  before  the  court. — 
Held,  that  such  judgment  must  be  deemed 
to  have  been  one  in  favor  of  plaintiff  against 
defendants.  Myers  v.  Polhemus,  77  Hun 
587. 


§  3054.    Return  by  justice  out  of  office. 

Where  the  justice  has  gone  out  of  office,  he  must  nevertheless,  make  a  return 
in  the  same  manner,  and  his  return  has  the  same  effect,  as  if  he  remained  in  office. 
Co.  Proa  §  361. 

§  3055.    Further  return.    How  compelled. 

If  the  return  is  defective,  the  appellate  court  may  direct  the  justice  to  make  a 
further  or  amended  return,  as  often  as  is  necessary.  The  appellate  court  may 
compel  the  justice,  by  attachment,  to  make  and  file  a  return,  or  a  further  or 
amended  return.  The  court  is  always  open  for  those  purposes.  Where  the  jus- 
tice has  removed  to  another  county  of  the  State,  the  appellate  court  may  compel 
him  to  make  the  return,  as  if  he  was  still  within  the  county  where  the  judgment 
was  rendered. 

Co.  Proa  §§  362,  363.     See  Rule  46. 


Further  return. — If  the  return  is  de- 
fective, an  amendment  should  be  procured 
by  application  to  the  appellate  court,  for  an 
order  upon  the  court  below  to  make  a 
further  or  full  return,  in  relation  to  the 
matters  alleged  to  be  omitted  or  defectively 
set  forth  therein.  Rawson  v.  Grow,  4  E. 
D.  S.  18;  Fairbanks  v.  Corlies,  3  Id.  582; 
1  Abb.  150;  Smith  v.  Johnston,  30  How. 
374;  Baum  v.  Tarpenny,  3  Hill  75;  Cape- 
well  v.  Ormsby,  2  E.  D.  S.  180;  Bates  v. 
Conkling,    10    Wend.    389. 

If  a  justice's  return  is  false,  the  court 
should  be  called  on  to  compel  a  true  one. 
Jones  v.  Francis,  9  Reporter  630,  C.  P. 

Application  should  be  made  upon  affida- 
vit for  an  order  for  an  amended  return. 
Lynsky  v.  Pendegrast,  2  E.  D.  S.  43. 

The  order  for  an  amended  return  should 
be  limited  to  material  matters.  Onderdonk 
v.  Ranlett.  3  Hill.  323. 

An  amended  return  is  proper  to  show 
whether  the  justice  attended  at  the  ad- 
journed hour.     Flint  v.  Gault,  15  Hun  213. 

Where  the  return  failed  to  show  in 
what  manner  he  had  disposed  of  a  material 
question  touching  the  admissibility  of  evi- 
dence, the  case  was  ordered  to  stand  over 
for  a  further  return,  upon  the  coming  in  of 


which  a  final  decision  was  rendered.  Mat- 
thews v.  Fiestel,  2  E.  D.  S.  90. 

Whether  an  allegation  that  the  amount 
of  recovery  as  certified  in  the  return  is  er- 
roneous by  reason  of  a  clerical  error  of  the 
justice  will  be  inquired  into  and  determined 
upon  affidavits  produced  on  the  appeal,  with- 
out any  preliminary  motion  to  obtain  a 
further  or  amended  return,— quaere.  Alt- 
hause  v.  Rice,  4  E.  D.  S.  347. 

If  a  return  is  incorrect,  insufficient,  or 
indefinite,  the  remedy  of  the  party  ag- 
grieved is  to  obtain  an  amended  return; 
and  if  a  party  proceeds  to  argument  with- 
out procuring  an  amendment,  he  is  bound 
by  the  facts  as  stated  in  the  return.  Young 
v.  Conklin,  3  Misc.  122;  23  N.  Y.  Supp. 
993,  Weiant,  Co.  J. 

A  justice  of  the  peace  will  not  be  per- 
mitted to  amend  his  return  on  appeal  so 
as  to  absolutely  contradict  his  original  re- 
turn, unless  it  appears  that  he  was  in- 
duced by  fraud  to  sign  a  false  return.  Ben- 
nett v.  Taylor,  23  N.  Y.  Supp.  1094;  53 
State  Rep.  504. 

The  order  of  the  county  court  direct- 
ing an  amended  return,  may  be  reviewed 
on  appeal  from  the  judgment  of  the  coun- 
ty court.  Barber  v.  Stettheimer,  13  Hun 
198. 


(8  3056, 3057 
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§  3056.    Affidavits  in  place  of  return,  where  justice  dead,  etc. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from  the  State,  or 
otherwise  becomes  unable  to  make  the  return,  the  appellate  court  may  receive  affi- 
davits, or  examine  witnesses,  as  to  the  evidence  and  other  proceedings  taken,  and 
the  judgment  rendered,  before  the  justice;  and  may  determine  the  appeal,  as  if  a 
return  had  been  duly  made  by  the  justice. 

Co.  Proc.  §  363.    See  Bush  v.  Dennison,  14  How.  307. 


Where  the  testimony  in  the  lower  court 
is  not  included  in  the  return  on  appeal, 
because  it  has  been  lost,  §  3056,  author- 
izes the  parties  to  the  appeal  to  present 
affidavits  to  the  appellate  court  showing 
the  evidence  taken  upon  the  trial,  and,  up- 
on the  proof  thus  furnished,  the  appellate 
court  is  to  determine  the  appeal  as  if  a  re- 
turn had  been  duly  made;  and  hence  a  mo- 
tion to  compel  the  trial  judge  to  make  an 


amended  return  will  be  denied.  Walker  v. 
Baermann,  44  App.  Div.  587;  61  N.  Y. 
Supp.   91. 

Ihis  section  applies  to  appeals  from  the 
municipal  court.    lb. 

Semble,  that  the  only  cases  in  which  an 
affidavit  may  be  used,  on  an  appeal  from 
a  justice's  judgment,  are  those  prescribed 
by  §§  3056,  3057,  and  3064.  Vallen  v.  Mc- 
Guire,  49  Hun  594;   18  State  Rep.  410. 


§  3057.    Proceedings  when  error  in  fact  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  proceedings,  not  af- 
fecting the  merits  of  the  action,  and  not  within  the  knowledge  of  the  justice,  the 
court  may  determine  the  matter  upon  affidavits;  or,  in  its  discretion,  upon  the  ex- 
amination of  witnesses;  or  in  both  methods.   . 

Co.  Proc.  §  366,  in  part 


Under  §  3057,  providing  for  affidavits  on 
appeal  founded  on  error  in  fact  not  within 
the  knowledge  of  the  court,  an  appeal  from 
a  judgment  of  the  municipal  court  of  New 
York  is  the  proper  remedy,  where  defend- 
ant shows  by  affidavit  that  the  summons 
was  not  served  on  it,  and  the  affidavit  of 
service  fails  to  show  a  proper  service. 
Mears  v.  North  American  Brewing  Co., 
113  App.  Div.  41;  98  N.  Y.  Supp.  1042. 

Under  Municipal  Court  Act  (Laws  1902, 
p.  1578,  c.  580)  §  311,  providing  for  appeals 
from  a  judgment  against  a  defendant  per- 
sonally served  but  who  does  not  appear,  an 
appeal  lies  from  a  judgment  on  the  ground 
of  nonservice  of  the  summons,  and  in  case 
of  such  appeal  the  provisions  of  8  3057, 
providing  for  affidavits  on  appeal  founded 
on  error  in  fact,  are  applicable.  Lazarus 
v.  Boynton,  86  N.  Y.  Supp.   104. 

Where  the  return  shows  that  appellant 
was  in  court  at  the  trial  of  the  cause,  and 
was  examined  as  a  witness  "for  the  defend- 
ants," there  being  only  one  other  defendant 
besides  himself,  an  unauthorized  appearance 
for  appellant  does  not  bring  the  case  with- 
in §  3057,  providing  that  an  appeal  founded 
on  alleged  error  in  fact  not  within  the 
knowledge  of  the  justice  may  be  determined 
on  affidavits.  Jennings  v.  Miller,  10  Misc. 
762;    31   N.   Y.   Supp.    814,   C.   P. 

The  section  refers  exclusively  to  appeals 
from  justice's  courts,  and  is  not  appli- 
cable to  a  denial  of  a  motion  for  an  ad- 
journment to  procure  an  absent  witness, 
which  is  a  matter  "within  the  knowledge 
of  the  justice,"  Jourdan  v.  Healy,  19  N.  Y. 
Supp.  240;  46  State  Rep.  198;  22  Civ.  Proc 
157,  C.  P. 

Affidavits  in  support  of  allegations  of 
error  in  fact  cannot  be  read  when  they  re- 
late to  any  matter  within  the  knowledge  of 


the  justice.  The  facts  must  appear  by  the 
return.  Gibbons  v.  Van  Alstyne,  29  State 
Rep.  461. 

On  an  appeal  founded  on  error  in  fact, 
the  appellant  should  serve,  before  or  with 
the  notice  of  the  argument  of  the  appeal,  the 
affidavits  of  the  facts  relied  on  as  constitut- 
ing the  error.  Adsit  v.  Wilson,  7  How.  64; 
Lynch  v.  McBeth,  7  How.  113;  Sperry  v. 
Reynolds,  5  Lans.  407,  rev'd  on  another 
point,  65  N.  Y.  179;  Hurd  v.  Beeman,  8 
How.  254,  Sheldon,  Co.  J.;  approved  Cook 
v.  Smith,  10  Abb.  212;   18  How.  454. 

The  words,  "error  in  fact,"  have  no  ref- 
erence to  an  erroneous  finding  of  the  court 
or  jury  upon  the  evidence,  but  they  refer 
to  those  errors  of  fact  not  appearing  from 
the  record  of  evidence,  such  as  the  in- 
fancy, coverture,  etc.,  of  some  of  the  parties 
who  have  not  properly  appeared.  Kasson 
v.  Mills,  8  How.  377;  Biglow  v.  Sanders, 
22  Barb.  147;  Adsit  v.  Wilson,  7  How. 
64;  Hurd  v.  Beeman,  8  How.  254;  Lynch 
v.  McBeth,  7  How.  113;  Wavel  v.  Wiles, 
24  N.  Y.  635. 

Where  a  summons  was,  during  the  ab- 
sence of  defendant,  served  upon  his  son 
and  returned  by  the  constable  personally 
served,  and  the  justice,  without  any  appear- 
ance by  defendant,  rendered  judgment  for 
plaintiff, — Held,  that  the  judgment  might 
be  reversed  on  appeal,  on  the  error  as  to 
the  service  being  clearly  shown  to  the  ap- 
pellate court.  Fitch  v.  Devlin,  15  Barb.  47; 
Carroll  v.  Goslin,  2  E.  D.  S.  376.  See  Tan- 
ner v.  Marsh,  36  How.  140;  53  Barb.  438. 
See  §  3064. 

If  on  appeal  from  a  justice's  judgment 
it  is  alleged  that  the  constable  who  served 
the  summons  was  not  a  legal  officer,  proof 
by  affidavit  that  he  had  long  acted  and  been 
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recognized  as  such,  and  claimed  to  be  so, 
is  sufficient.  Snyder  v.  Schram,  59  How. 
404,   Weatbrook,  Co.  J. 

If  defendant  was  not  in  fact  a  non-res- 
ident, then  the  issuing  and  service  of  the 
summons  could  not  give  the  justice  juris- 
diction, and  judgment  in  favor  of  plaintiff 
was  erroneous,  and  as  the  proceedings  be- 
fore the  justice  showed  nothing  on  the  sub- 
ject, the  case  is  within  8  3057.  Griffin  v. 
Norton,  5  State  Rep.  812,  Buffalo  Supr. 

On  appeal  from  a  judgment  of  a  jus- 
tice, affidavits  of  defendant,  showing  the 
residence  of  the  parties,  are  competent,  un- 
der §  3057,  for  the  purpose  of  showing 
want  of  jurisdiction.  Larocque  v.  Harvev, 
10  N.  Y.  Supp.  576;  32  State  Rep.  415;  57 
Hun  366;    19  Civ.  Proc.  109. 

A  non-resident  was  sued  by  a  long  sum- 
mons, and  on  the  return  day  appeared  and 
stated  that  he  did  not  appear,  but  at- 
tended only  to  state  he  was  a  non-  resi- 
dent, and  left  the  court.  Plaintiff  took 
judgment.  On  appeal  defendant  offered  affi- 
davits to  show  his  non-residence;  the  court 
rejected  them,  and  affirmed  the  judgment. 
The  supreme  court  Held  that  the  affidavits 
should  have  been  received,  and  reversed  the 
judgment  of  the  county  court  and  of  the 
justice.  Willins  v.  Wheeler,  8  Abb.  116; 
17  How.  93;  28  Barb.  669. 

Irregularities  of  the  jury  in  conduct; 
Rose  v.  Smith,  4  Cow.   17;   or  arriving  at 

§  3058.    Restitution  upon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the  appellate  court 
may  make  or  compel  restitution  of  property  or  of  a  right,  lost  by  means  of  the  er- 
roneous judgment;  but  not  so  as  to  affect  the  title  of  a  purchaser,  in  good  faith 
and  for  value,  of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an  execution  issued  upon  the  judgment.  In  that  case,  the  appellate  court 
may  compel  the  value,  or  the  purchase-price  to  be  restored,  or  deposited  to  abide 
the  event  of  the  action,  as  justice  requires.  Six  days'  notice  of  an  application 
for  an  order  for  restitution  must  be  given;  and  if  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

Co.  Proc.  §  369. 


verdict  by  averaging  marks:  Harvey  v. 
Richett,  15  Johns.  87;  or  receiving  improper 
communications:  Craw  v.  Daily,  2  C.  R. 
118,  Tremaine,  Co.  J.;  are  grounds  of 
reversal. 

If  want  of  authority  to  appear  is  the 
ground,  it  should  be  shown  by  affidavits. 
Sperry  v.  Reynolds.  5  Lans.  407,  revM  on 
other  grounds,  65  N.  Y.  179. 

Defendant  may  allege  as  "error  in  fact/' 
that  the  return  is  mistaken  or  false,  Fitch 
v.  Devlin,  15  Barb.  47. 

Where  there  are  conflicting  affidavits  as 
to  an  alleged  error  in  fact,  the  return  of 
the  justice  will  in  certain  cases  govern. 
Kelly  v.  Brower,    1   Hilt.  514. 

Where  a  justice  of  the  peace  died  before 
making  a  return,  and  all  the  minutes  left 
by  the  justice  are  agreed  upon  by  the  coun- 
sel and  inserted  in  the  case  as  the  return, 
affidavits  made  by  jurors  and  a  constable 
showing  that  the  justice  had  conversed 
with  the  jury  while  they  were  deliberat- 
ing upon  the  verdict,  may  properly  be 
treated  as  supplemental  to  and  a  part  of 
the  return.  Valentine  v.  Kelly,  17  Civ. 
Proc.  367;  26  State  Rep.  481;  54  Hun  78. 

Affidavits  tending  to  show  misconduct  of 
the  justice  after  the  submission  of  the  case, 
cannot  be  read  in  the  appellate  court. 
Vallen  v.  McGuire,  49  Hun  594;  18  State 
Rep.    410. 


Where,  upon  a  reversal,  it  appears  by  a 
transcript  from  the  docket,  that  the  judg- 
ment has  been  satisfied,  restitution  will  be 
ordered.  Hunt  v.  Westervelt,  4  E.  D.  S. 
225. 

Where  the  judgment  of  the  justice  and 
county  court  are  reversed,  complete  resti- 
tution cannot  be  made  short  of  paying  ap- 
pellant his  costs  of  defending  the  action  be- 
fore the  justice  and  of  the  appeal  before 
the  county  court,  together  with  his  costs  in 
the  supreme  court.  Estus  v.  Baldwin,  9 
How.    80,    Welles,   J. 

Whether  restitution  as  a  matter  of 
strict   right   will   in  all   cases   be   ordered, 


where  the  judgment  of  reversal  is  not  final, 
but  directs  a  new  trial,  and  for  reasons 
which  do  not  preclude  the  respondent  from 
further  maintaining  the  action,  quaere. 
Semble,  supreme  court  may,  where  appellant 
is  insolvent,  withhold  the  order  of  restitu- 
tion, and  provide  for  the  disposition  and 
safe  keeping  of  the  money.  Marvin  v. 
Brewster  Iron  Min.  Co.,  56  X.  Y.  671;  be- 
fore. 55  N.  Y.   538. 

Where  the  judgment  of  reversal  is  not 
a  final  determination  of  the  rights  of  the 
parties,  restitution  is  not  a  matter  of  right. 
Cushing  v.  Vanderbilt,  7  Daly  512,  J.  F. 
Daly,  J. 


§  3059.    Setting  off  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  i«  awarded  to  one  party,  -and  eost9  are 
awarded  to  the  adverse  party,  the  appellate  court  must  set  off  the  one  against  the 
other,  and  render  judgment  for  the  balance. 

Co.  Proc.  §  370.     Johnson  v.  Farrell,  10  Abb.  384. 
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§  3060.    What  may  be  included  in  disbursements. 

WheTe  costs  are  awarded  to  the  appellant,  he  may  include,  in  the  disburse- 
ments upon  the  appeal,  the  costs  and  fee  paid  to  the  justice  upon  taking  the 
appeal;  and,  where  the  judgment  rendered  by  the  justice  was  against  the  appel- 
lant, he  may  also  include,  in  those  disbursements,  the  costs  of  the  action,  before 
the  justice,  which  he  would  have  been  entitled  to  recover,  if  the  jiidgment  of  the 
justice  had  been  in  his  favor. 

Co.  Proc.  §  371,  in  part. 

Appellant  may  include  the  $12  allowed  Kenney  v.  Livery  Stable  Assoc.,  89  Hun 
against  him  by  the  justice  under  §   3129.  |  190;  35  N.  Y.  Supp.  8. 

§  3061.    How  judgment-roll  made  up. 

The  clerk,  immediately  after  entering  final  judgment  upon  the  determination 
of  an  appeal,  must  attach  together  and  file  such  of  the  following  papers,  as  were 
used  upon  the  appeal;  which  constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the  notice  of  appeal; 
and  the  undertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  made  as  prescribed 
in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice  of  exceptions* 
or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every  order,  which  in 
any  way  involves  the  merits,  or  necessarily  affects  the  judgment. 

Co.  Proc.  §  367. 


ARTICLE  SECOND. 

APPEAL  WHERE   A   NEW   TRIAL  IS   NOT   HAD  IN   THE   APPELLATE  COURT. 


§  3062.  Hearing      of      appeal;      dismissal 

thereof. 
3003.  Judgment. 
3064.  When  new  trial   in  justice's  court 

may  be  directed. 


§  3065.  Id.;    proceedings  before  justice. 

3066.  Costs;     whien    awarded. 

3067.  Amount  of  costs. 


§  3062.     [Am'd,  1883,  1895.]     Hearing  of  appeal;  dismissal  thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has  not  demanded, 
a  new  trial  in  the  appellate  court,  as  prescribed  in  section  3068  of  this  act,  the  re- 
spondent may,  within  twenty  days  of  the  service  on  him  of  the  notice  of  appeal, 
serve  upon  the  appellant  or  his  attorney  a  written  stipulation  that  the  judgment 
appealed  from  may  be  reversed  with  five  dollars  costs  and  disbursements  of  the 
appeal,  and  thereafter  no  further  steps  shall  be  taken  in  such  appeal,  except  to 
enter  judgment  in  pursuance  of  such  stipulation  for  the  enforcement  thereof;  in 
case  such  stipulation  shall  not  be  so  served,  the  appeal  may  be  brought  to  a  hearing 
in  the  appellate  court  at  any  term  thereof  at  which  such  an  appeal  can  be  heard, 
held  after  the  return  is  filed,  upon  a  notice  by  either  party  of  not  less  than  eight 
days.  It  must  be  placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  it  is  finally  disposed  of.  If,  after  being  regularly  placed 
upon  the  calendar,  neither  party  brings  it  to  a  hearing  before  the  end  of  the 
second  term  thereafter  at  which  it  might  be  noticed  for  hearing  and  heard,  the 
court  must  dismiss  the  appeal  unless  it  directs  the  same  to  be  continued  for 
cause  shown. 

Co.  Proc.  §  364.     Am'd  L.  1883,  c.  390;  L.  1805,  c.  946. 

Appeals   which   the   county   judge   is   in-  v.  Albro,  8  How.  305.     See  Davis  v.  Stone, 

capable  of  deciding,  by  reason  of  relation-  16   How.   538,   Balcom,   J. 
ship   to   the  parties  or  other  causes,  must       If   the    case    has    been    properly    noticed 

be    heard   in  the  first  instance  at  Special  and  placed  on  the  county  court  calendar, 

Term    instead    of   General   Term.     Sheldon  it  remains  there  without  further  notice,  but 
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cannot  be  brought  on  for  argument  at  a 
subsequent  term  except  by  a  motion  on 
eight  days'  notice.  Matthews  v.  Arnold,  14 
Hun   376. 

Where  both  parties  appeal,  both  should 
be  heard  together,  and  judgment  given 
for  the  one  showing  himself  in  the  right. 
It  is  error  to  have  separate  hearings  and 
separate  judgments.  Jones  v.  Owen,  5  Hun 
339. 

In  dismissing  an  appeal  for  want  of 
prosecution,  a  county  court  has  no  power 
to  affirm  the  justice's  judgment  if  no  re- 
turn has  been  filed,  so  as  to  bring  up  the 
whole  trial  before  the  justice.  Beardsley  v. 
Bowker,  6  Week.  Dig.  341. 

The  only  case  in  which  an  appeal  from 
a  justice's  court  to  a  county  court  may  be 
dismissed  is  when  it  is  not  brought  to  hear- 
ing before  the  end  of  the  second  term  after 
the  appeal  is  taken;  in  all  other  cases  the 
county  court  must  give  judgment  of  affirm- 
ance or  reversal  in  whole  or  in  part.  Kuc- 
klo  v.  Kleis,  15  Civ.  Proc.  431;  18  State 
Rep.  724. 

Where  a  judgment  of  a  justice's  court 
entered  on  the  withdrawal  of  the  action 
therein  ten  days  after  such  withdrawal, 
was  appealed  from  by  plaintiff,  the  county 
court  cannot  dismiss  the  appeal,  but  should 
render  judgment  either  of  affirmance  or  re- 
versal,    lb. 

Where  the  return,  on  appeal  from  a 
judgment  of  a  justice's  court  in  an  action 
to  recover  a  chattel,  showed  due  service  of 
the  summons  and  contained  an  affidavit 
upon  which  a  requisition  to  replevy  the 
chattel  might  be  issued;  but  did  not  show 


a  requisition  or  the  return  thereof, — Held, 
that  the  justice's  court  had  jurisdiction  of 
the  parties  and  of  the  subject  of  the  action; 
that  the  county  court,  on  appeal  from  the 
justice's  judgment,  erred  in  dismissing  the 
action  on  the  ground  that,  because  of  the 
want  of  a  return  to  a  requisition  to  replevy 
the  chattel,  the  court  was  without  jurisdic- 
tion; that  the  appeal  having  been  duly 
taken  for  a  new  trial,  and  the  amount  de- 
manded in  the  complaint  exceeding  $50, 
the  county  court  should  have  tried  the  ac- 
tion on  the  merits.  Guy  on  v.  Booney,  17 
Civ.  Proc.  172;  25  State  Rep.  327;  6  N.  Y. 
Supp.  99;  77  N.  Y.  Supp.  811;  28  State 
Rep.  624. 

In  an  action  begun  in  a  justice's  court 
defendant  answered  that  a  former  suit  had 
been  brought  by  him  in  said  court  against 
the  present  plaintiff,  in  which  the  latter 
had  failed  to  set  up  his  present  cause  of  ac- 
tion as  a  counterclaim,  and  that  judgment 
was  rendered  in  that  suit  in  favor  of  the 
plaintiff  therein.  On  appeal  to  the  county 
court  the  judgment  of  the  justice  was  re- 
versed. Subsequently,  upon  affidavits  tend- 
ing to  show  that  said  former  action,  and 
the  offer  of  evidence  in  respect  thereto, 
were  a  sham,  the  county  judge  opened  his 
judgment  and  affirmed  the  judgment  of 
the  justice, — Held,  that  he  had  no  power 
to  do  so;  that  having  once  reversed  the 
judgment  he  could  not  change  his  decision, 
upon  affidavits  relating  to  the  legal  ques- 
tions involved.  Armstrong  v.  Sandford,  60 
Hun  356;  14  N.  Y.  Supp.  840;  38  State 
Rep.   319. 


§  3063.  [Am'd,  1893,  1900,  1911.]  Judgment. 

In  a  case  specified  in  tbe  last  section,  the  appeal  must  be  heard  upon  the 
original  papers  or  a  certified  copy  thereof,  and  a  copy  or  copies  thereof  need  not 
be  furnished  for  the  use  of  the  court.  The  appellate  court  must  render  judg- 
ment according  to  the  justice  of  the  case,  without  regard  to  technical  errors  or 
defects  which  do  not  affect  the  merits.  It  may  affirm,  modify,  or  reverse  the 
judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or  all  of  the  parties, 
and  for  errors  of  law  or  of  fact,  and  where  the  judgment  is  contrary  to  or 
against  the  weight  of  the  evidence  the  appellate  court  may,  upon  its  reversal 
of  a  judgment,  order  a  new  trial  before  the  same  justice  or  before  another  justice 
of  the  same  county  to  be  designated  in  the  order,  and  at  a  time  and  place  to 
be  specified  in  the  order,  and  in  such  a  case  the  costs  of  the  appeal  shall  be  in 
the  discretion  of  the  appellate  court. 

Co.  Proc.  §§  365,  366.  Am'd  L.  1893,  c.  380;  L.  1900,  c.  553;  L.  1W1,  c.  364.  The 
amendment  of  1911  inserted  the  word  "modify. " 


General  rules  and  principles  govern- 
ing appeals. — The  power  oi  the  county 
court  to  direct  a  new  trial  on  reversal  of 
the  judgment  of  a  justice,  where  appellant 
did  not  demand  a  new  trial  in  the  county 
court,  is  limited  to  cases  where  the  reversal 
is  contrary  to  the  evidence,  and  does  not 
authorize  the  same  on  dismissal  of  plain- 
tiffs complaint  before  the  justice.  Papen- 
meyer  v.  Roddy,  145  App.  Div.  579;  129  N. 
Y.  Supp.  868. 

The  county  court  cannot  substitute  one 
judgment  for  another,  or  one  form  of  judg- 


ment for  another  wholly  different  and  then 
affirm  it,  nor  under  the  power  given  by 
such  section  to  render  judgment  without  re- 
gard to  technical  errors  may  the  county 
court,  on  appeal  in  a  mechanic's  lien  pro- 
ceeding from  a  city  court,  substitute  a 
personal  judgment  for  plaintiff.  Pearce  ▼. 
Knapp,  71  Misc.  324;  127  N.  Y.  Supp.  1100. 
The  authority  conferred  by  §  3063,  as 
amended  by  Laws  1900,  on  county  courts  to 
reverse  judgments  of  justices  as  against 
the  weight  of  evidence,  is  to  be  exercised 
only  where  a  judgment  is  so  plainly  against 
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the  weight  and  preponderance  of  evidence 
that  it  can  be  seen  that  the  justice  could 
not  reasonably  have  arrived  at  the  con- 
clusion he  made.  Van  Dey  Mark  v.  Cor- 
bett,  131  App.  Div.  391;  115  N.  Y.  Supp. 
911. 

Where  the  county  court,  upon  the  rever- 
sal of  a  justice's  judgment  because  against 
the  law  and  evidence,  did  not  order  a  new 
trial,  the  appellate  division  could  modify 
the  order  of  reversal  by  directing  the  coun- 
ty court  to  order  a  new  trial  before  the 
same  or  another  justice  of  the  same  coun- 
ty as  that  court  could  have  done  under  § 
3063.  Liedtke  v.  Meyer,  137  App.  Div.  74; 
122  N.  Y.  Supp.  95. 

The  county  court  had  no  power  on  ap- 
peal from  the  justice's  decision  to  order 
a  new  trial;  the  decision  not  being  against 
the  weight  of  evidence.  Murphy  v.  Dern- 
berg,  84  App.  Div.  101;  82  N.  Y.  Supp. 
585. 

The  power  conferred  on  the  county  court 
by  §  3063,  as  amended  by  Laws  1900,  p. 
1277,  c.  553,  allowing  the  county  court  to 
reverse  a  judgment  of  the  justice  of  the 
peace  because  against  the  weight  of  the  ev- 
idence, should  be  exercised  only  when  the 
judgment  is  so  plainly  against  the  prepon- 
derance of  the  proof  that  the  justice  or  the 
jury  could  not  reasonably  have  arrived  at 
the  decision  made.  Clinton  v.  Frear,  107 
App.  Div.  571;  95  N.  Y.  Supp.  321. 

Where  the  trustee  in  bankruptcy  sues 
in  justice's  court  to  recover  a  preference, 
and  neither  alleges  nor  proves  that  de- 
fendant had  reasonable  cause  to  believe  the 
preference  was  intended,  the  judgment  in 
his  favor  is  erroneous,  and  will  be  reversed, 
and  a  new  trial  ordered,  to  enable  plain- 
tiff to  supply  defects  in  proof.  Starbuck  v. 
Gebo,  48  Misc.  333;  96  K.  Y.  Supp.  781. 

The  authority  conferred  on  the  county 
court  by  §  3063,  authorising  the  county 
court  to  reverse  a  judgment  of  the  justice 
of  the  peace  as  against  the  weight  of  the 
evidence,  should  be  exercised  only  when  the 
justice's  judgment  is  so  plainly  against  the 
preponderance  of  proof  that  it  can  be  seen 
that  the  justice  could  not  reasonably  have 
arrived  at  the  decision  which  he  made;  and 
where  the  evidence  is  so  evenly  balanced 
that  reasonable  men  might  differ  as  to  the 
inferences  drawn  therefrom,  the  county 
court  should  not,  in  the  exercise  of  its  dis- 
cretion, set  aside  the  verdict.  Internation- 
al Tailoring  Go.  v.  Bennett,  113  App.  Div. 
476;    99  N.  Y.  Supp.  438. 

The  authority  conferred  on  county  courts 
by  §  3063,  to  reverse  a  judgment  of  a  jus- 
tice of  the  peace  because  it  is  against  the 
weight  of  the  evidence,  should  be  exercised 
only  where  the  judgment  is  so  plainly 
against  the  weight  and  preponderance  of 
the  proof  that  it  can  be  seen  that  the  jus- 
tice could  not  reasonably  have  arrived  at 
the  decision  which  he  made.  MoRavy  v. 
Barto,  114  App.  Div.  262;  99  N.  Y.  Supp. 
712. 

Where  one  of  three  tenants  in  common 
brings  summary  proceedings,  and  defendant 


does  not  object  to  the  nonjoinder  of  the 
other  tenants,  judgment  for  plaintiff,  under 
§  3063,  will  be  affirmed,  without  regard  to 
the  technical  errors  not  affecting  the  mer- 
its. Lyon  v.  Sheldon,  63  Misc.  20;  117  N. 
Y.  Supp.  318. 

§  3063  limits  the  authority  of  the  coun- 
ty court  over  a  justice's  judgment  to  a 
case  where  the  judgment  is  contrary  to 
or  against  the  weight  of  the  evidence,  and 
the  county  court,  where  it  reverses  or  af- 
firms the  judgment  on  a  question  of  law, 
has  no  jurisdiction  over  the  costs,  which 
are  regulated  by  section  3066,  subds.  3, 
4,  and  Beet  ion  3067.  Robischon  v.  Moore, 
135  App.  Div.  699;    119  N.  Y.  Supp.  252. 

On  appeal  to  the  county  court  from  an 
order  denying  a  new  trial  on  the  ground 
of  excessive  damages,  the  county  court  has 
authority  to  grant  a  new  trial  unless  appel- 
lee stipulates  to  reduce  his  verdict  to  a 
certain  sum.  Lynch  v.  Syracuse,  L.  &  B. 
Ry.,  73  App.  Div.  95;  76  N.  Y.  Supp.  368. 

Under  §  3063,  as  amended  by  Laws  1900, 
allowing  the  county  court  to  reverse  a 
judgment  of  the  justice  of  the  peace,  be- 
cause against  the  weight  of  evidence,  that 
power  is  to  be  exercised  only  when  the 
judgment  is  so  plainly  against  the  weight 
and  preponderance  of  proof  that  it  can  be 
seen  that  the  justice  could  not  reasonably 
have  arrived  at  the  decision  which  he 
made.  Murtaugh  v.  Dempsey,  85  App.  Div. 
204;    83  N.  Y.  Supp.  296. 

The  appellate  division  has  the  same  pow- 
er to  review  the  facts  in  a  case  tried  in  a 
municipal  court  as  it  has  to  review  judg- 
ments rendered  by  the  supreme  court. 
Blumenthal  v.  Lewy,  82  App.  Div.  535;  81 
N.  Y.  Supp.  528. 

Under  §  3063,  authorizing  a  county  court 
to  reverse  a  judgment  of  a  justice  where 
such  judgment  is  contrary  to  or  against  the 
weight  of  the  evidence,  a  judgment  should 
be  reversed  only  when  the  justice's  judgment 
is  so  clearly  against  the  weight  or  prepon- 
derance of  the  evidence  that  the  justice 
could  not  reasonably  have  arrived  at  the 
decision  which  he  made.  McDonald  v. 
Dunbar,  114  App.  Div.  306;  99  N.  Y.  Supp. 
768. 

A  county  court  is  authorized  by  Laws 
1900,  c.  553,  amending  §  3063,  to  reverse 
a  judgment  on  appeal  from  a  justice  as 
against  the  weight  of  evidence,  and  order 
a  new  trial  before  the  same  justice,  or  be- 
fore another  justice  to  be  designated, 
though  the  amendment  took  effect  after  the 
date  of  the  notice  of  the  appeal  to  that 
court,  as  the  amendment  applies  to  the 
forms  of  procedure.  Hartmann  v.  Hoffman, 
76  App.  Div.  449;  78  N.  Y.  Supp.  796. 

Where  an  appraiser  of  a  fire  loss,  acting 
under  an  appointment  of  the  insured,  with 
knowledge  of  the  provision  in  the  policy 
that  the  insured  should  pay  for  his  serv- 
ices, recovered  judgment  in  the  municipal 
court  for  his  services  against  an  agent  of 
the  insured  on  insufficient  proof,  the  su- 
preme court  on  appeal  has  authority  to  re- 
verse tiie  judgment  as  against  the  weight 
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of  the  evidence.  Underbill  v.  Smith,  52 
Misc.  349;    102  N.  Y.  Supp.  142. 

Where  summons  in  an  action  before  a 
juBtice  was  accompanied  by  an  attachment, 
and  was  personally  served  on  defendant, 
who  moved  to  vacate  the  attachment,  and 
on  denial  thereof  appeared  generally,  and 
judgment  was  rendered  against  him  for 
money  only,  it  will  be  affirmed  on  appeal, 
though  the  attachment  was  erroneous,  and 
defendant  appeals  from  that  part  of  the  or- 
der denying  his  motion  to  vacate  the  same. 
Hindes  v.  Mills,  51  Misc.  552;  101  N.  Y. 
Supp.  843. 

The  county  court  on  appeal  will  render 
judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors 
which  do  not  affect  the  merits.  Brown  & 
Bigelow  v.  Bard,  64  Misc.  249;  118  N.  Y. 
Supp.  371. 

Under  §  3063,  the  county  court  of  Ulster 
county  on  an  appeal  from  a  judgment  of 
the  city  court  of  Kingston,  upon  the  re- 
versal of  a  judgment,  is  authorized  to  or- 
der a  new  trial  only  when  the  judgment 
is  contrary  to  or  against  the  weight  of  ev- 
idence. Gasson  v.  Atkins,  59  Misc.  145; 
112   N.   Y.   Supp.  224. 

Upon  reversing  a  justice's  judgment  up- 
on questions  of  law  the  county  court  has 
no  power  to  order  a  new  trial,  but  the  re- 
versal must  be  absolute.  Tichnor  Bros, 
v.  Barley,  72  Misc.  638;  132  N.  Y.  Supp. 
243. 

The  defendant  appealed  to  the  county 
court  in  an  action  in  which  he  had  inter- 
posed a  counterclaim.  Judgment  had  been 
rendered  against  him  for  $116  and  costs, 
he  having  offered  to  allow  a  judgment  to 
be  taken  for  $65;  which  offer  plaintiff  re- 
fused to  accept,  and  recovered  $75. — Held, 
that  interest  not  having  been  included,  and 
interest  not  having  been  added  to  the 
amount  of  the  offer,  defendant  was  not 
entitled  to  costs  under  §  3070;  nor  was 
plaintiff  entitled  to  costs  under  that  sec- 
tion; but  having  recovered  more  than  $50, 
plaintiff  was  entitled  to  costs  under  §  3228. 
Rose  v.  Wells,  92  App.  Div.  75;  86  N.  Y. 
Supp.   889. 

In  actions  where  the  damages  are  liqui- 
dated, interest  from  the  date  of  the  offer 
to  the  date  of  the  recovery  included  in  the 
verdict,  report  or  decision,  should  be  taken 
into  consideration  in  determining  whether 
the  recovery  is  more  favorable  to  a  party 
than  the  sum  offered.     lb. 

A  judgment  of  a  justice's  court  for  dam- 
ages for  the  detention  of  a  bicycle  which 
came  lawfully  into  defendant's  possession, 
— Reversed,  for  failure  to  prove  a  demand 
for  the  bicycle.  Hall  v.  Bassler,  96  App. 
Div.   96;    88  N.   Y.   Supp.   1039. 

A  justice's  judgment,  reversed  by  the 
county  court,  while  it  could  not  be  sus- 
tained on  the  theory  on  which  the  case  was 
tried  before  the  justice,  could  be  sustained 
on  another  ground. — Held,  that  the  appel- 
late division,  under  8  3063,  would  disregard 
the    technical    defect   and   affirm   the   jus- 


tice's judgment.  Jackson  v.  Helmer,  73 
App.  Div.   134;   77  N.  Y.  Supp.  835. 

In  a  statutory  proceeding  for  relief  on 
the  ground  that  28  head  of  the  appellant's 
cattle,  as  es trays,  had  entered  upon  the  pe- 
titioner's premises,  in  which  the  cattle  were 
seized,  and  on  a  precept  demanding  that 
cause  be  shown  why  the  cattle  should  not 
be  sold  and  the  proceeds  applied  "pursuant 
to  the  statutes  in  such  case  provided,"  the 
justice  found  in  favor  of  the  petitioner, 
gave  60  cents  damages  and  $10.65  costs, 
and  ordered  the  sale  and  application  of 
the  proceeds  pursuant  to  the  provisions  of 
Code  Civ.  Proc.,  title  10,  c.  19.— Held,  that 
since  the  provisions  give,  in  addition  to 
the  damages  and  costs,  a  fine  for  the  benefit 
of  the  poor  of  $5  for  each  animal,  the  ap- 
pellant was  entitled  to  a  new  trial  in  the 
county  court,  and  was  not  limited  to  an 
appeal  from  the  justice's  order.  Harding 
v.  Pratt,  37  Misc.  243;  75  N.  Y.  Supp. 
247. 

The  fact  that  the  appellant  made  a  de- 
mand for  a  new  trial  when  he  was  not  en- 
titled to  that  right,  does  not  affect  his  right 
to  be  heard  by  the  court  upon  the  original 
papers  and  proceedings  or  verified  copies 
thereof.     lb. 

Objection  to  the  jurisdiction  of  the  jus- 
tice in  that  the  complaint  fails  to  state 
facts  sufficient  to  establish  it,  cannot  for 
the  first  time  be  raised  on  appeal,  the  jus- 
tice having  obtained  jurisdiction  of  the  per- 
son by  defendant's  appearance.  Totman  v. 
Drake,  52  Misc.  60;  102  N.  Y.  Supp.  379. 

Though  an  attachment  was  erroneously 
issued,  where  defendant,  on  denial  of  his 
motion  to  vacate  it,  appeared  generally  in 
the  action,  and  answered,  and  judgment  for 
a  sum  of  money  only  was  rendered  against 
him,  the  judgment  supersedes  the  attach- 
ment, the  county  court  nas  no  power  to  con- 
sider the  attachment  and  must  affirm  the 
judgment  if  regular  and  valid,  since  it 
can  only  affirm  or  reverse  and  cannot  mod- 
ify the  judgment.  Hindes  v.  Mills,  51 
Misc.  552;    101  N.  Y.  Supp.  843. 

On  appeal  from  a  justice's  court  to  the 
county  court  an  action  is  deemed  an  ac- 
tion at  issue  in  the  appellate  court  after 
the  expiration  of  ten-  days  from  the  day  of 
filing  the  justice's  return,  and  it  is  only 
after  the  action  is  at  issue  that  a  party 
may  serve  a  notice  of  trial  and  file  with  the 
clerk  a  note  of  issue.  The  return  not  hav- 
ing been  filed,  the  case  is  not  at  issue,  and 
is  therefore  not  properly  on  the  calendar 
of  the  county  court.  Morgan  v.  Zimmer, 
120  App.  Div.  672;    105  N.  Y.  Supp.  914. 

A  judgment  of  the  justice's  court  was 
reversed  by  the  county,  court  which  was 
sustained  by  the  appellate  division,  where- 
upon the  plaintiff  and  respondent  presented 
a*  bill  of  costs  and  caused  to  be  taxed  an 
item  of  $20  for  making  and  serving  amend- 
ments to  the  case  on  appeal,  claiming  that 
the  record  as  contained  in  the  return  of 
the  justice  was  chanced  for  use  in  the  ap- 
pellate division. — Held,  that  the  justice's 
return  is  to  be  taken  as  complete  and  no 
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the  fact  that  the  attorneys  for  the  respec- 
tive parties  stipulated  as  to  the  form  of  the 
record,  does  not  afford  a  basis  for  allow- 
ing such  item.  Brick  v.  Favilla,  55  Misc. 
38. 

An  attorney  acting  for  a  party  in  a 
justice's  court,  does  so  as  an  attorney  in 
fact,  and  his  authority  ceases  when  the  case 
is  finally  submitted.  Catting  v.  Jessmer, 
101   App*.  Div.  283;  91  N.  Y.  Supp.  658. 

As  soon  as  an  appeal   is  taken  to  the 


App.  Div.  339;  94  N.  Y.  Supp.  43. 

In  such  a  case  the  county  court  may, 
upon  the  appellant's  application,  remove 
the  case  from  the  trial  calendar  to  the  law 
calendar,  and  thereafter  treat  the  case  as 
an  appeal  taken  under  §  3046  merely; 
and  in  such  cases,  if  necessary,  an  order 
may  be  entered  requiring  the  justice  to 
make  an  amended  return  that  will  conform 


to  the  requirements  of  §  3053.     lb. 

The    appellate    division   has    jurisdiction 

— _~   --   -rr —   —    -_ -  .  ,  .    to  review  a  judgment  of  the  county  court 

county   court,   the   respondent  has   a   right  affirming  a  judgment  rendered  by  a  justice 
to  appear  therein  by  an  attorney  at  law,  Qf  the  ^^  upon  the  default  of  the  de- 


and  an  offer  of  judgment  by  such  attorney 
is  effectual,  although  made  before  ten  days 
have  elapsed  from  the  filing  of  the  justice's 
return.     lb. 

The  county  court  on  appeal  from  a  judg- 
ment in  favor  of  plaintiff  rendered  with- 
out proof  of  the  cause  of  action  will  not 
permit  an  amendment  of  the  record  by  in- 
serting a  constable's  return  showing  that 
a  verified  complaint  was  served  with  the 
summons.  Sloan  v.  Dickey,  68  Misc.  593; 
124  N.  Y.  Supp.  609. 

A  justice's  judgment  will  not  be  reversed 
on  the  ground  that  the  title  to  real  es- 
tate came  in  question  upon  the  plaintiff's 
own  showing  where  defendant  failed  to  give 
the  undertaking  required  by  the  code  to 
accept  service  of  a  summons  and  complaint 
of  a  new  action.  Doughty  v.  Kingsley,  69 
Misc.   142. 

When  the  county  court  reverses  the  or- 
der of  a  justice  of  the  peace  in  a  dispossess 
proceeding  without  ordering  a  new  trial 
the  appellate  division  may,  it  seems,  on 
affirming  the  county  court,  order  a  new 
trial  before  the  same  or  any  other  justice 
of  the  peace  of  the  county  but  will  mere- 
ly affirm  the  county  court  order  when  the 
latter  is  not  on  the  merits  and  leaves  the 
landlord  to  a  new  proceeding.  Liedtke  v. 
Meyer,  137  App.  Div.  74;  122  N.  Y.  Supp. 
95. 

If  defendant  sets  up  a  counterclaim  for 
more  than  fifty  dollars,  and  on  appeal  from 
a  judgment  taken  by  plaintiff  by  default 
if  the  county  court  cannot  dispose  of  the 
appeal  on  questions  of  law  only,  defendant 
is  entitled  to  a  new  trial  in  the  county 
court.  Vandervort  v.  Mink,  113  App.  Div. 
601;   98  N.  Y.  Supp.  772. 

A  county  court  should  not  reverse  the 
judgment  of  a  justice  of  the  peace  as  against 
the  weight  of  evidence,  unless  the  justice's 
judgment  is  so  plainly  against  the  weight 
and  preponderance  of  proof  that  it  can  be 
seen  that  the  justice  could  not  reasonably 
have  arrived  at  the  decision  which  he  made. 
Brewer  v.  Califf,  103  App.  Div.  138;  92  N. 
Y.    Supp.   627. 

defendant,  who  did  not  appear  in-  the 
action  and  against  whom  judgment  was 
entered  upon  his  default,  no  issue  of  fact 
or  law  being  joined,  has  the  right  to  ap- 
peal, but  has  no  right  to  demand  a  new 
trial,  though  the  fact  that  the  notice  of 
appeal  asked  for  one  does  not  render  the 


peace  upon 
fendant,  and  the  court  may  excuse  such  de- 
fault and  award  a  new  trial,  and  remit  the 
case  to  the  county  court  for  the  purpose  of 
designating  a  justice  and  fixing  the  time 
for  the  new  trial.  Kilts  v.  Neahr,  101  App. 
Div.  317;   91  N.  Y.  Supp.  945. 

Upon  an  appeal  from  the  city  court  of 
Kingston  to  the  county  court  of  Ulster 
county  for  a  new  trial,  the  same  rule  as 
to  costs  applies  as  upon  an  appeal  from 
a  justice's  court,  and,  where  the  plaintiff 
recovers  more  than  $50  in  excess  of  an  un- 
accepted offer,  he  is  entitled  to  costs.  Hil- 
das v.  Central  Hudson  S.  Co.,  68  Misc. 
426:    125   N.   Y.    Supp.    1022. 

It  is  a  defect  calling  for  reversal  to  ap- 
point a  guardian  ad  litem  for  an  infant, 
defendant  in  a  justice's  court  action,  where 
it  does  not  appear  that  the  person  ap- 
pointed consented  to  act  as  guardian  and 
no  written  consent  appears  in  the  return. 
Cowan  v.  Gaming,  68  Misc.  141;  110  N. 
Y.   Supp.  470. 

A  defendant  in  a  justice's  court  who 
has  been  proceeded  against  by  irregular 
or  incomplete  service  of  the  summons  and 
who  for  any  sufficient  reason  has  not  pre- 
sented his  objections  to  the  justice  upon 
the  purported  return  day  of  the  summons, 
may  still  have  protection  and  relief  by 
appeal  and  presentation  of  the  facts  in  the 
appellate  court.  People  ex  rel.  v.  Smith, 
184  N.  Y.  96;  35  Civ.  Proc.  325;  76  N.  E. 
925. 

Full  costs  of  an  appeal  from  a  judgment 
rendered  in  a  justice's  court  should  be  al- 
lowed although  the  only  relief  sought  was 
the  vacatur  of  a  warrant  of  attachment. 
Shepard  v.  Campbell,  51  Misc.  93;  100  N. 
Y.  Supp.  751. 

The  return  of  a  justice  was  not  filed 
until  more  than  a  year  after  judgment  for 
plaintiff  had  been  rendered,  and  then  was 
prepared  under  his  supervision  by  the  clerk 
of  the  attorney  for  the  appellant,  and  the 
justice  swore  that  the  return  was  correct 
except  as  to  when  and  how  the  objections, 
some  of  which  were  to  a  commission  to 
take  testimony,  were  made,  as  to  which  he 
could  not  recollect.  It  being  requisite  that 
objections  to  a  commission  be  specific  and 
taken  when  the  commission  is  applied  for, 
and  the  preparing  of  a  return  by  the  at- 
torney for  the  appellant,  except  in  the 
capacity  of  a  mere  amanuensis,  being  ob- 
jectionable,—Held,  that  the  return  must  be 
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set  aside.     Van  Slyke  v.  Disbrow,  64  Misc. 
1;    117   N.   Y.   Supp.   620. 

An  amended  complaint  filed  after  the 
rendition  of  judgment  by  a  justice  of  the 
peace  should  not,  in  the  absence  of  a  stip- 
ulation, be  included  in  the  return  on  ap- 
peal. Smith  v.  Smith,  133  App.  Div.  457; 
118  N.  Y.  Supp.  21. 

Where  the  return  of  a  justice  of  the 
peace  erroneously  shows  that  a  judgment 
rendered  upon  the  defendant's  default  was 
made  upon  a  verified  complaint,  the  re- 
turn should  be  amended  to  show  the  true 
fact  that  the  judgment  was  rendered  upon 
the  oral  evidence  of  the  plaintiff  reduced  to 
writing.  Pitkin  v.  Clifford,  118  App.  Div. 
509;    103  N.  Y.  Supp.  511.       . 

Where  a  judgment  of  a  justice  might  be 
construed  as  an  award  to  defendant  on 
his  counterclaim,  and  not  by  way  of  dam- 
ages, the  construction  should  be  adopted 
which  does  not  involve  an  error  of  law. 
Putnam  Foundry  &  Machine  Co.  v.  Young, 
55  App.  Div.  623;   67  N.  Y.  Supp.  16. 

Under  §  3063,  authorizing  the  reversal 
of  judgments  of  justices  of  the*  peace  for 
errors  of  law  or  of  fact,  a  justice's  judg- 
ment could  not  be  reversed  on  the  ground 
that  it  was  contrary  to  or  against  the 
weight  of  the  evidence,  prior  to  act  Sept. 
1,  1900  (Laws  1900,  c  553),  which  con- 
ferred such  power  on  the  county  court, 
lb. 

The  appellate  court,  on  appeal  from  a 
justice,  has  no  authority  to  modify  a  judg- 
ment entered  against  only  the  defendants 
served  in  an  action  against  joint  contract- 
ors by  entering  it  against  all  the  defend- 
ants, under  §  3063.  Elster  v.  Viele,  55 
App.  Div.  190;  66  N.  Y.  Supp.  951.  See 
§   3020. 

Where  in  an  action  against  joint  con- 
tractors a  part  only  were  served  with  proc- 
ess, and  the  judgment,  which  was  erron- 
eously entered  only  against  those  served, 
was  amended  by  the  appellate  court  with- 
out authority,  the  fact  that  the  notice  of 
appeal  purported  to  have  been  taken  by  all 
the  defendants  does  not  justify  the  judg- 
ment of  the  appellate  court,  since  it  will  be 
deemed  to  have  been  taken  simply  in  be- 
half of  those  against  whom  the  judgment 
was  entered.     lb. 

§§  3063,  3213,  providing  that  on  appeal 
a  judgment  of  a  district  court  may  be 
reversed  on  the  facts  where  injustice  has 
obviously  been  done,  authorizes  a  reversal 
of  a  judgment  for  plaintiff  in  an  action 
of  conversion  in  the  detinet,  founded  on 
the  failure  of  defendant,  the  property  clerk 
of  the  police  department,  to  return  money 
taken  from  plaintiff's  assignor,  who  was  ar- 
rested for  extradition  on  a  charge  of  rob- 
bery, where  it  appears  that  the  assignor 
was  convicted'  in  the  foreign  court  for  the 
robbery,  and  that  the  identical  money  tak- 
en from  him  was  used  in  evidence  against 
him,  and  directed  to  be  paid  over  to  the 
person  robbed  whose  money  it  was  adjudg- 
ed to  have  been.  McLaughlin  v.  Harriot, 
14  Misc.  343;   35  N.  Y.  Supp.  684,  C.  P. 


An  appellate  court  should  enter  a  sin- 
gle judgment  for  plaintiff,  leas  costs  ac- 
cruing to  defendant  after  his  offer  of 
judgment,  where  a  justice  entered  one  judg- 
ment for  plaintiff  for  damages  and  for 
costs  accruing  prior  to  the  offer,  and  a 
separate  one  for  defendants  for  costs  accru- 
ing after  such  offer.  Southard  v.  Becker, 
15  Misc.  436;  37  N.  Y.  Supp.  927;  Co. 
Ct. 

Appellate  courts  will  not  be  astute  to 
discover  errors  in  proceedings  of  a  justice 
of  the  peace  in  cases  of  default  when  de- 
fendants refused  to  appear.  Helmick  v. 
Churchill,  92  Hun  524;  72  State  Rep.  431; 
36  N.  Y.  Supp.   1028. 

The  county  court  has  power  to  render 
a  conditional  judgment,  reversing  judgment 
in  a  justice's  court  Powers  v.  Hanford, 
7   App.  Div.  343;   39  N.  Y.  Supp.  936. 

Upon  a  decision  of  the  county  court  re- 
versing the  judgment  of  a  justice's  court 
for  the  possession  of  chattels  the  defendant 
entered  judgment  declaring  he  was  entitled 
to  a  return  of  the  chattels  or  of  recovery 
of  their  value. — Held,  such  judgment  was 
unauthorized,  no  application  for  restitution 
having  been  made  at  the  hearing.  Frost 
v.  Frost,  16  Misc.  430;  39  N.  Y.  Supp. 
856,  Co.  Ct,  modf'g  15  Misc.  167;  72 
State  Rep.  170;  37  N.  Y.  Supp.  18. 

The  county  court  can  only  affirm  or  re- 
verse and  cannot  award  damages  to  appel- 
lant upon  reversing  the  judgment  of  the 
justice.  Manheim  v.  Seitz,  21  App.  Div. 
16;  47  N.  Y.  Supp.  282;  City  of  Brook- 
lyn v.  Brooklyn  City  &  Newton  R.  R. 
Co.,  11  App.  Div.  168;  42  N.  Y.  Supp.  371. 
To  same  effect,  Staple  v.  Hager,  11  App. 
Div.  631;  42  N.  Y.  Supp.  458;  Hommel  v. 
Meserole,  18  App.  Div.  106;  45  N.  Y.  Supp. 
407;  Patrick  v.  Williamson,  19  App.  Div. 
451;  46  N.  Y.  Supp.  504;  Ludlum  v.  Couch, 
10  App.  Div.  603;   42  N.  Y.  Supp.  370. 

The  rule  that  the  county  court  will  sus- 
tain the  judgment  of  a  justice's  court 
unless  some  vital  error  has  been  committed 
applies  especially  to  judgment  taken  by  de- 
fault of  the  defendant  in  refusing  to  at- 
tend the  trial.  Bell  v.  Moran,  25  App. 
Div.  461;   50  N.  Y.  Supp.  983. 

Where  the  evidence  in  a  justice's  court 
was  sufficient  to  warrant  a  judgment — 
Held,  the  county  court  erred  in  reversing 
it.  Coursey  v.  Coe,  24  App.  Div.  271;  48 
N.  Y.  Supp.  495. 

Where  the  evidence  was  conflicting  in 
trial  before  a  justice, — Held,  error  for 
county  court  to  reverse  the  judgment 
Clark  v.  Daniels,  29  App.  Div.  600;  51  N. 
Y.  Supp.  177. 

The  rule  that  a  finding  of  a  justice  of 
the  peace  cannot  be  reversed  on  a  disputed 
question  of  fact  does  not  apply  when  the 
defendant  swears  positively  to  the  fact  of 
payment  and  the  plaintiff  did  not  swear 
positively  to  the  contrary.  Williams  v. 
WTieeler,  40  App.  Div.  615;  57  N.  Y.  Supp. 
857. 

A  notice  of  appeal  not  containing  a  de- 
mand for  a  new  trial  raises  questions  of 
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law  only.  Cromwell  v.  Hall,  88  Hun  617, 
34  N.   Y.  Supp.  1137. 

A  judgment  in  a  justice's  court  must 
be  sustained  by  sufficient  legal  evidence  or 
the  judgment  will  be  reversed.  Carter  v. 
Pitcher,  87  Hun  580;  68  State  Rep.  661; 
34  N.  Y.  Supp.  549. 

A  technical  error  in  the  admission  of 
evidence  not  affecting  the  merits  is  prop- 
erly disregarded  under  §  3063.  Fink  v. 
Stevens,  88  Hun  283,  68  State  Rep.  421; 
34  N.  Y.  Supp.  411. 

On  appeal  to  the  county  court  from  an 
order  denying  a  new  trial  in  the  municipal 
court  of  Syracuse  on  <  the  ground  of  ex- 
cessive damages,  the  county  court  has  au- 
thority' to  grant  a  new  trial  unless  appellee 
stipulates  to  reduce  his  verdict  to  a  certain 
sum.  Lynch  v.  Syracuse  L.  &  B.  R.  Co., 
76   N.   Y.   Supp.   368,   App.   Div. 

After  respondent  has  appeared  general- 
ly, noticed  the  cause,  and  moved  the  trial, 
it  is  too  late  to  object  that  the  appeal  was 
not  regularly  taken,  though  the  objection 
go  to  the  validity  of  the  process.  Copper- 
noil  v.  Ketcham,  56  Barb.  111. 

The  issuing  of  an  attachment  upon  in- 
sufficient affidavits  by  a  justice  of  the 
peace,  is  an  error  of  law,  affecting  the  sub- 
stantial rights  of  the  defendants  in  the  ac- 
tion for  which  the  judgment  must  he 
reversed.  Fritze  v.  Pultz,  2  Civ.  Proc.  142, 
Buffalo,  Supr. 

If  a  party  who  has  appealed  from  a 
judgment  relies  upon  a  payment  thereof  as 
a  reason  for  a  stay  of  proceedings,  he 
should  appear  and  apply  for  an  order  ac- 
cordingly, before  judgment  of  affirmance  is 
entered.  Adams  v.  Kearney,  2  E.  D.  S. 
42. 

The  judgment  appealed  from  will  be  re- 
versed by  default  if  the  respondent  does 
not  appear  to  argue  the  appeal.  Whitney 
v.  Bayard,  2  Sand.  634;  Geraghty  v.  Ma- 
lone,  1  Sand.  734;  1  C.  R.  94.  But  see 
Bellonv  v.  Alexander,  1  Sand.  734;  1  C.  R. 
64. 

No  exception  to  the  decision  of  the  jus- 
tice is  necessary.  It  is  sufficient  if  ob- 
jection is  made  on  a  specified  ground  and 
overruled.  Roe  v.  Hanson,  5  Lans.  304; 
Meech  v.  Brown,  1  Hilt.  257  j  4  Abb.  19; 
Collins  v.   Rock  wood,  64  How.   57. 

Where  both  parties  appear,  and  a  trial 
is  had,  the  'court  cannot  reverse  except 
for  error.  Story  v.  Bishop,  4  E.  D.  S. 
423.  , 

Where  the  return  fails  to  show  what 
judgment,  if  any,  has  been  rendered,  the 
court  will  on  that  ground  alone  dismiss  an 
appeal  with  costs.  Woodside  v.  Pender,  2 
E.  D.  S.  390. 

A  justice's  decision  upon  an  issue  re- 
garding which  the  evidence  is  conflicting 
is  conclusive.  Boone  v.  Kalb,  20  Week. 
Dig.    26. 

On  appeal  on  questions  of  law  only,  the 
county  court  may  give  judgment  accord- 
ing to  the  merits  without  regard  to  tech- 
nical errors.  Purdy  v.  Dinkle,  6  N.  Y. 
Supp.   158. 


While  an  appeal  from  justice's  court 
is  to  be  decided  according  to  the  "justice 
of  the  case,"  yet  where,  upon  the  evidence, 
it  is  uncertain  which  party  should  suc- 
ceed, the  court  will  reverse  for  slight  er- 
rors. And  here  a  reversal  was  granted 
because  of  hearsay  evidence  and  for  the  ex- 
clusion of  evidence  tending  to  show  that 
a  witness  was  sole  owner  of  the  claim; 
this  latter  bearing  upon  his  credibility. 
Strawbridge  v.  Vandenburgh,  32  State  Rep. 
493. 

Practice  and  presumptions  on  appeal. 

— It  is  the  uniform  practice  of  courts  in 
reviewing  proceedings  had  before  a  justice 
of  the  peace  to  view  them  with  indulgence 
and  to  sustain  them  by  every  reasonable 
and  warrantable  intendment.  Schoonmak- 
er  v.  Spencer,  54  N.  Y.  366. 

Where  jurisdiction  is  shown,  the  proceed- 
ings will  be  presumed  to  have  been  regular 
unless  the  contrary  appears.  Baum  v.  Tar- 
penny,  3  Hill  75;  Warring  v.  Loomis,  4 
Barb.  484. 

Error  complained  of  must  appear  in  the 
return,  otherwise  the  judgment  will  be  pre- 
sumed to  be  correct.  Clements  v.  Benja- 
min, 12  Johns.  299. 

The  rule  that  reasonable  intendments 
£o  in  support  of  a  judgment  applies  to  the 
justice's  judgment  because  the  affirmance  of 
the  judgment  of  the  county  court  must  de- 
pend on  error  committed  in  that  of  the 
justice.  Village  of  Suspension  Bridge  v. 
Belford,   10  State  Rep.   850. 

Where  defendants  did  not  appear,  it  will 
be  presumed  the  justice  waited  an  hour, 
unless  the  contrary  appears.  Stafford  v. 
Williams,  4  Den.  182. 

Where  evidence  offered  on  a  trial  be- 
fore a  justice  is  objected  to  and  excluded, 
and  neither  the  grounds  of  the  objection 
nor  the  object  of  the  proof  is  stated,  and 
the  court  on  appeal  can  see  that  a  good 
objection  might  have  been  taken,  it  will 
presume  that  the  proper  objection  was 
taken  and  the  decision  below  made  upon 
that  ground.  Bellows  v.  Sackett,  15  Barb. 
96. 

Where  a  justice's  docket  was  received 
below  without  objection,  as  proof  of  the 
rendering  of  a  valid  judgment  on  a  short 
summons,  it  will  be  presumed  that  any  ob- 
jection based  on  the  absence  of  proof  that 
the  necessary  preliminary  evidence  wae 
given  to  warrant  the  issue  of  the  summons, 
was  waived.  Rue  v.  Perry,  63  Barb.  40; 
41    How.   385. 

County  court  renders  judgment  upon 
the  whole  case.  Wood  v.  Shultis,  4  Hun 
309. 

County  court  should  disregard  errors  not 
affecting  the  merits,  and  give  judgment  ac- 
cording to  the  justice  of  the  case.  Osin- 
cup  v.  Nichols,  49  Barb.  145. 

If  on  the  whole  case  it  appears  that  sub- 
stantial justice  has  been  done  notwithstand- 
ing an  alleged  error,  the  court  will  not 
interfere.    Wells  v.  Cone,  55  Barb.  585. 

On  affirmance  of  a  judgment,  judgment 
is  to  be  entered  of  affirmance  and  for  the 
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costs  of  the  appeal,  nothing  more.  These 
costs  may  be  collected  by  execution.  On- 
derdonk  v.  Emmons,  2  Hilt.  504. 

On  an  application  to  open  a  judgment 
of  affirmance  taken  by  default,  the  court 
requires  the  appellant  to  show  a  meritori- 
ous ground  of  appeal,  and  this  ascertained 
by  the  statement  of  the  case  without  argu- 
ment, or  by  inspection  of  the  return.  Ty- 
ron  v.  JenningB,  12  Abb.  33;  22  How.  421, 
C.  P.,  Hilton,  J. 

A  rehearing  of  an  appeal  will  not  be 
granted,  where  no  advantage  could  result 
from  it,  and  where  the  court  is  satisfied 
that  a  rehearing  would  lead  to  the  same 
result  as  had  been  already  arrived  at.  Teaz 
v.  Chrystie,  2  Abb.  259;  2  E.  D.  S.  635. 

A  rehearing  will  not  be  granted  on  an 
affidavit  which  merely  shows  that  coun- 
sel for  appellant  was  not  prepared  to  ar- 
gue and  believes  the  court  did  not  under- 
stand the  questions  involved.  Drucker  v. 
Patterson,  2  Hilt.   135. 

What  may  be  done  on  appeal. — Where 
no  new  trial  is  demanded,  the  county 
court  is  limited  to  an  affirmance  or  reversal 
of  the  judgment,  except  where  defendant 
failed  to  appear  in  the  lower  court.  Plate 
v.  Burton  &  Cary  C.  &  V.  Co.,  7  Misc.  473, 
Albany  City  Ct. 

General  Term  has  no  power  to  grant  a 
new  trial  in  the  case  of  an  appeal  from 
a  judgment  of  a  county  court  rendered  on 
an  appeal  in  which  a  new  trial  is  not  asked 
for,  from  a  judgment  of  a  justice's  court. 
Richardson  v.  Levi,  69  Hun  432. 

The  appellate  court  may  reverse  as  to 
one  defendant  and  affirm  as  to  another. 
Fields  v.  Moul,  15  Abb.  6;  Kasson  v.  Mills, 
8  How.  377;  Brownell  v.  Winnie,  29  How. 
193;  29  N.  Y.  400;  Shaw  v.  Davies,  55  Barb. 
389. 

On  appeal  from  a  joint  judgment  in  tort 
against  several,  the  court  may  reverse  as 
to  one  or  more  and  affirm  as  to  others. 
Van  Slvfk  v.  Snell,  6  Lans.  299. 

Where  two  were  sued  jointly  and  a  judg- 
ment against  them  was  affirmed  in  the  coun- 
ty court,  the  supreme  court  struck  out  one 
party  ad  unnecessary,  amended  the  plead- 
ings and  affirmed  the  judgment  against  the 
remaining  defendant  for  half  the  amount 
of  the  judgment  in  the  court  below,  hold- 
ing that  there  was  a  several  agreement  of 
each  to  pay  half.  Angell  v.  Cook,  2  T. 
&  C.   175. 

Where  husband  and  wife  were  improper- 
ly joined,  the  former  was  stricken  out  on 
appeal.  Ackley  v.  Tarbox,  31  N.  Y.  564, 
rev'g  29  Barb.  512. 

The  appellate  court  cannot  engraft  on  a 
judgment  of  reversal  any  provision  for  pre- 
serving the  testimony  of  a  witness  taken 
on  the  trial,  although  such  witness  has 
left  the  State,  and  his  testimony  cannot 
be  procured  on  a  new  trial.  Norris  v.' 
Bleakley,  3  Abb.  107;   1  Hilt.  90. 

Where,  in  an  action  to  recover  certain 
chattels,  the  affidavit  and  undertaking  upon 
which  a  warrant  to  replevy  the  chattels 
was  issued,  were  insufficient,  and  the  jus- 


tice refused  to  dismiss  the  action  because 
thereof,  but  on  a  trial  of  the  action,  ren- 
dered judgment  in  favor  of  plaintiff, — 
Held,  on  appeal,  that  the  replevin  should 
be  set  aside,  but  as  there  was  nothing  in 
the  case  requiring  a  reversal  of  the  judg- 
ment of  the  merits,  it  should  be  allowed  to 
stand;  that  defendant's  motion  should  have 
been  to  set  aside  the  replevin  process,  not 
to  dismiss  the  action.  Irr  v.  Schroeder, 
6   Civ.   Proc.   253,  Hammond,   Co.   J. 

An  attachment  in  a  district  or  justice's 
court  is  a  provisional  remedy,  the  dispo- 
sition of  which  does  not  involve  the  mer- 
its of  the  action  or  the  process  by  which 
defendant  is  brought  into  court,  and  the 
judgment  therein  cannot  be  held  erroneous 
or  reversed  on  appeal  solely  because  the  jus- 
tice erred  in  upholding  *  the  attachment. 
Where  the  justice  errs  in  upholding  an  at- 
tachment, and  there  is  no  error  in  the 
judgment  rendered  by  him  in  the  action, 
the  party  whose  property  was  attached 
has  no  remedy.  Rosenthal  v.  Grouse,  7 
Civ.  Proc.  135;   1  How.  N.  S.  447,  C.  P. 

The  county  court,  on  appeal  in  an  action 
where  an  attachment  was  granted  after 
personal  service  of  process  on  defendant, 
but  on  an  insufficient  affidavit,  may  affirm 
the  judgment  on  the  merits,  and  at  the 
same  time  declare  the  attachment  invalid. 
Bump  v.  Dehany,  12  N.  Y.  Supp.  901. 

Where,  in  an  action  for  violating  a  city 
ordinance,  penalties  are  assessed  for  two 
separate  violations  of  the  ordinance,  and 
the  evidence  fails  to  show  more  than  one 
violation,  it  is  proper  for  General  Term,  on 
appeal,  to  modify  the  judgment  so  as  to 
include  but  one  penalty,  under  §  3063. 
City  of  Buffalo  v.  N.  Y.,*  L.  E.  &  W.  R.  R. 
Co.,  23  N.  Y.  Supp.  303,  Buffalo,  Supr. 

It  is  error  for  the  county  court  to  re- 
verse a  judgment  because  the  justice  allow- 
ed plaintiff  a  small  amount  more  interest 
than  he  may  have  been  entitled  to,  since 
parties  should  not  be  encouraged  to  appeal 
where  the  error  in  amount  is  trivial,  and 
substantial  justice  has  been  done.  Kilmer 
v.   Messling,   24   N.   Y.   Supp.   343. 

In  an  action  against  a  boarding-house 
keeper  for  the  Iqss  of  apparel  stolen  from 
a  boarder,  where  it  appears  from  the  jus- 
tice's return  and  the  proceedings  on  the 
trial  that  the  complaint,  which  was  oral, 
was  founded  on  a  charge  of  negligence  on 
defendant's  part,  and  that  theory  was  ac- 
quiesced in  by  both  parties,  plaintiff  can- 
not have  a  judgment  in  his  favor  affirmed 
on  appeal  on  the  ground  that  the  evidence 
showed  a  conversion  by  defendant,  she  hav- 
ing taken  possession  of  his  room  during 
his  temporary  absence.  Siegman  v.  Keeler, 
24  N.  Y.  Supp.  821,  C.  P. 

Where  the  record  shows  the  assignee  of 
a  claim  as  plaintiff  in  a  justice's  court, 
and  there  was  no  change  of  parties,  an  or- 
der of  the  county  court,  on  appeal,  modify- 
ing the  judgment  so  as  to  be  in  favor  of 
plaintiff  instead  of  the  assignor,  does  not 
prejudice  defendant.  McAleer  v.  Warren, 
60  State  Rep.  181;  28  N.  Y.  Supp.  1000. 
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When  the  court  can  only  affirm  or  re- 
verse judgment,  or  may  reduce. — Where 
the  grounds  of  an  appeal,  prosecuted  by 
one  party,  are  insufficient,  the  appellate 
court,  unless  the  other  party  has  also  ap- 
pealed, can  only  affirm,  the  judgment,  al- 
though the  case  would  have  justified  a 
recovery  for  a  larger  amount  than  is  award- 
ed in  the  judgment.  Glassner  v.  Wheaton, 
2  E.  D.  S.  352. 

Thus,  where  plaintiff  had  judgment  for 
$30,  from  which  judgment  defendant  alone 
appealed,  the  appellate  court  thought  the 
judgment  should  have  been  for  $70,  but 
as  plaintiff  had  not  appealed,  it  was  held 
that  the  appellate  court  could  do  no  more 
than  affirm  the  judgment.  lb.  And  see 
Robbins  v.  Codman,  4  £.  D.  S.  315. 

The  county  court  on  adjudging  the  dam- 
ages to  be  excessive  can  only  order  a  new 
trial;  it  has  no  power  to  order  judgment 
for  a  reduced  sum,  the  damages  being  un- 
liquidated, and  the  jury  being  the  only 
tribunal  by  whom  the  amount  of  damages 
could  be  fixed.  Sourwine  v.  Truscott,  25 
Hun  67. 

Where  the  evidence  wholly  fails  to  sup- 
port a  judgment  for  the  damages  awarded, 
but  would  sustain  a  judgment  for  a  less 
amount,  the  court  on  appeal  may  suffer 
plaintiff  to  retain  the  judgment  for  such 
sum  as  appears  just,  and  may  reverse  as  to 
the  excess,  if  plaintiff  so  elects.  La  Motte 
v.    Archer,   4   E.   D.   S.   46. 

If  the  judgment  is  too  large,  it  may  be 
reversed,  unless  plaintiff  remits  the  excess. 
Weed  v.  Lee,  50  Barb.   354. 

Supreme  court  and  county  court  may  cor- 
rect; the  judgment  where  it  is  beyond  the 
sum  claimed  in  complaint,  by  conforming 
it  to  the  pleadings.     lb. 

Where  there  are  two  separate  causes  of 
action  or  items  of  claim,  the  county  court 
may  affirm  as  to  one,  and  reverse  as  to  the 
other.  Staats  v.  Hudson  R.  R.  Co.,  30 
Barb.  298;  23  How.  463;  Decker  v.  Has- 
sel,  26  How.  528. 

Where  a  judgment  is  reversed,  the  court 
has  power  to  go  further  than  a  mere  re- 
versal, and  give  the  judgment  which  should 
have  been  awarded  below.  Brownell  v. 
Winnie,  29  N.  Y.  400;   29  How.   193. 

On  trial  plaintiffs  presented  a  bill  of 
goods  sold  to  defendant,  amounting  to  $103. 
with  credits  indorsed  thereon  of  $47. 
Plaintiffs  testified,  without  objection,  to  a 
sale  of  goods  to  the  amount  of  the  bill,  and 
to  the  credits  thereon  indorsed,  and  the 
jury  returned  a  verdict  for  the  balance. 
Plaintiffs  remitted  $6,  and  took  a  judg- 
ment for  $50.  The  bill  contained  credits 
of  "1.734  hay,"  and  "1,890  hay,"  with  no 
value  carried  out,  and  for  which  defendant 
contended  no  allowance  had  been  made  by 
the  judgment. — Held,  that  defendant's  rem- 
edy was  by  an  appeal  to  the  county  court 
for  a  new  trial,  and  on  an  appeal  on  ques- 
tions of  law  was  not  entitled  to  have  the 
judgment  modified  so  as  to  gjve  credit  for 
the  hay,  there  being  no  data  from  which 
the  judgment  could  be  modified.    Huested 


v.  Bliss,  16  N.  Y.  Supp.  644;  42  State  Rep. 

78. 

The  objection  that  a  justice,  who  has, 
without  the  personal  service  of  the  sum- 
mons upon  an  attachment  improperly  is- 
sued, rendered  judgment  against  a  defend- 
ant was  without  jurisdiction  so  to  do,  is  not 
a  technical  one,  and,  therefore,  his  judg- 
ment cannot  be  affirmed.  It  cannot  be  said 
that  the  objection  is  technical  simply  be- 
cause defendant  does  not  appear  to  contest 
the  validity  of  the  debt  sued  upon.  Kings- 
ford  v.  Butler,  23  Civ.  Proc.  228;  24  N.  Y. 
Supp.    1094. 

Stipulation  for  dismissal.  —  Where, 
within  twenty  days  after  the  taking  of  an 
appeal  from  a  justice's  court  to  a  county 
court,  the  respondent  stipulated  for  the 
entry  of  judgment  of  reversal,  the  judgment 
will  be  reversed  pursuant  to  such  stipula- 
tion, where  a  reversal  is  proper,  notwith- 
standing an  irregularity  in  the  entitling  of 
the  stipulation,  if  such  irregularity  did 
not  mislead  the  appellant  below.  Kucklo 
v.  Kleis,  15  Civ.  Proc.  431;  18  State  Rep. 
724. 

Where  on  an  appeal  to  the  county  court 
a  stipulation  signed  by  defendant  person- 
ally consenting  to  a  discontinuance  of  the 
action  and  dismissal  of  the  appeal  is  pre- 
sented and  the  court  disregards  the  stip- 
ulation and  enters  judgment  reversing  the 
judgment  of  the  lower  court, — Held,  that 
the  remedy  of  the  appellant  is  to  move  the 
county  court  to  set  aside  its  judgment  and 
for  leave  to  enter  an  order  of  discontinu- 
ance on  the  stipulation.  Levis  v.  Burke, 
20  State  Rep.  789;  51  Hun  71. 

Amendment.  —  The  county  court  has 
power,  upon  an  appeal  from  a  justice's 
court,  to  grant  any  amendment  of  the 
pleadings  which  will  promote  substantial 
justice,  and  may,  in  a  proper  case,  amend 
the  complaint  so  that  it  will  conform  to 
the  proof;  and  the  fact  that  the  appeal  is 
upon  questions  of  law  only,  does  not  abridge 
or  limit  the  power  of  the  court  to  allow 
such  an  amendment.  Argersinger  v.  LeVor, 
54  Hun  613;  17  Civ.  Proc.  352;  28  State 
Rep.  212,  Landon,  J. 

In  an  action  in  a  justice's  court  for  an 
assault  "by  the  defendant  and  his  dog," 
an  amendment  in  county  court  to  the  ef- 
fect that  "the  defendant's  dog,  being  vi- 
cious,' and  known  to  the  defendant  to  be 
so,  bit  the  plaintiff,"  was  proper  though 
the  appeal  was  on  the  law  only.     lb. 

The  action  was  replevin  in  justice's 
court.  The  complaint  alleged  that  plaintiff 
owned  and  was  entitled  to  the  possession 
of  certain  property  and  that  the  defendant 
wrongfully  detained  it,  and  it  then  stated 
the  alleged  cause  of  taking  and  detention. 
It  was  objected  in  the  county  court  that 
the  complaint  did  not  allege  a  wrongful 
taking  or  a  demand  and  refusal.  An 
amendment  was  refused. — Held,  error.  The 
amendment  would  not  have  set  up  a  new 
cause  of  action,  and,  therefore,  under  the 
circumstances  should  hare  been  permitted. 
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Button  v.  Lusk,  32  State  Rep.  531;  10  N. 
Y.  Supp.  582. 

In  an  action  in  a  justice's  court  by  an 
assignee  a  verdict  was  rendered  in  favor  of 
the  assignor,  and  judgment  was  entered 
thereon.  The  record  showed  the  assignee  as 
plaintiff,  and  there  was  no  change  of  par- 
ties.— Held,  that  an  order  of  the  county 
court,  on  appeal  taken  by  plaintiff,  mod- 
ifying the  judgment  so  as  to  read  in  favor 
of  plaintiff  instead  of  the  assignor,  did  not 
prejudice  defendant,  as  plaintiff  was  en- 
titled to  such  modification  on  appeal.  Mc- 
Aleer  v.  Warren,  60  State  Rep.  181;  28  N. 
Y.  Supp.   1000. 

Correction  of  mistakes.— Where  a  jus- 
tice, by  mistake,  entered  judgment  for  $13 
instead  of  $36,  and  defendant  would  not 
consent  to  have  it  amended,  plaintiff  ap- 
pealed. It  was  Held,  that  the  appellate 
court  could  not  correct  the  error;  they  had 
power  only  to  reverse  the  judgment.  Hardy 
v.  Seelye,  3  Abb.  103;  1  Hilt  90.  And  see 
Bunker  v.  Latson,  1  E.  D.  S.  410;  Edwards 
v.  Drew,  2  E.  D.  S.  55.  But  the  contrary 
was  Held  in  Shaw  v.  Davis,  55  Barb.  389; 
Fields  v.  Moul,  15  Abb.  6,  where  the  judg- 


ment was  decreased;  Lewis  v.  Fox,  11  Abb. 
134,  281;  19  How.  561;  but  see  20  How. 
96,  G.  P.;  and  Brownell  v.  Winnie,  29  N. 
Y.  400;  29  How.  193. 

Where  the  judgment  appeared  to  be 
plainly  erroneous,  being  in  form  against 
two  defendants,  when  the  return  showed 
that  plaintiff  at  the  trial  discontinued  as  to 
one,— the  court,  doubting  its  power  to  cor- 
rect the  error,  reversed  the  judgment  Fan- 
ning v.  Lent,  3  E.  D.  S.  206. 

Effect  of  reversal.— Where  a  judgment 
for  plaintiff  is  reversed  without  an  award 
of  judgment  for  defendant  upon  the  mer- 
its, such  reversal  is  not  conclusive  of  the 
rights  of  the  parties.  Ellert  v.  Kelly,  4 
E.  D.  S.   12;    10  How.  392. 

A  judgment  reversed  on  technical  grounds 
is  not  a  bar  to  a  subsequent  action.  On- 
derdonk  v.  Ranlett,  3  Hill  323. 

Nor  is  a  judgment  in  a  case  in  which 
the  justice  has  no  jurisdiction.  Blin  v. 
Campbell,  14  Johns.  432;  Kintz  v.  McNeal, 
1   Denio  436. 

After  reversal  of  a  judgment  of  nonsuit, 
plaintiff's  course  is  to  proceed  de  novo. 
Anon.,  9  Wend.  503. 


What  Questions  are  Reviewable  on  Appeal. 


The  judgment  may  be  reversed  for  any 
error  in  the  proceedings  which  affects  the 
substantial  rights  of  the  appellant  Fritze 
v.   Pultz,   2  Civ.  Proc.   142,  Buffalo,  Supr. 

A  judgment  can  only  be  reversed  on  the 
grounds  taken  in  the  appeal.  Compton  v. 
L.  I.  R.  R.  Co.,  1  State  Rep.  554. 

If  a  new  trial  is  not  demanded  in  the 
notice  of  appeal,  the  case  is  reviewable  up- 
on questions  of  law  only.  But  if  a  new 
trial  be  demanded,  then  all  questions  of 
law  and  fact  are  before  the  appellate  court 
for  consideration.  Bartlett  v.  Mudgett,  75 
Hun   292. 

Limited  to  matters  raised  below  — 
The  appellate  court  is  restricted  to  the  is- 
sues framed  in  the  court  below.  Ross  v. 
Hamilton,  3  Barb.  609 ;  Dean  v.  Gridley,  10 
Wend.  254;  Wood  v.  Randall,  5  Hill  264; 
Stephens  v.  Baird,  9  Cow.  274.  See  Avery 
v.  Woodbeck,  5  Lans.  498;  62  Barb.  557. 

As  a  general  rule,  the  court,  upon  ap- 
peal, disregards  all  objections  not  taken  at 
the  trial.  Desmond  v.  Rice,  1  Hilt.  530; 
Willard  v.  Bridge,  4  Barb.  361;  Austin  v. 
Burns,  16  Barb.  643;  Rice  v.  Hollenbeck,  19 
Barb.  664;  Smith  v.  Hill,  22  Barb.  656; 
Rue  v.  Perry,  41  How.  385;  63  Barb.  40; 
Avery  v.  Leach,  9  Hun  106. 

And  generally,  a  party  cannot,  on  appeal, 
insist  on  an  objection  which  might  have 
been  and  was  not  taken  in  the  court  be- 
low.    Duffy  v.  Thompson*  4  B.  D.  S.  178. 

Which,  if  taken  at  the  trial,  might  have 
been  obviated  by  the  respondent.  Hunt  v. 
Hoboken  Land  Co.,  1  Hilt.  161;  Jencks  v. 
Smith,  1  N.  Y.  90,  affi'g  3  Denio  592;  Smith 
v.  Hill,  22  Barb.  656;  Fulton  v.  Heaton,  1 

Barb.  552. 

While  the  grounds  of  objection  are  not 
required,  as  a  rule,  to  be  stated  on  trials 
before  justices,  yet,  where  the  trial  was  con- 


ducted by  counsel,  and  certain  grounds  of 
objection  were  in  fact  stated,  an  objection 
to  the  admission  of  certain  evidence  not 
made  at  the  trial  cannot  be  raised  on  ap- 
peal, where  it  is  clear  that  such  evidence 
did  not  cause  the  rendition  of  the  judg- 
ment. Brewer  v.  Delafield,  18  N.  Y.  Supp. 
329;  45  State  Rep.  87. 

Where  the  appearance  of  a  defendant  in 
a  justice's  court  by  an  attorney  in  fact 
was  objected  to  on  the  ground  that  the  at- 
torney was  a  minor,  and  that  objection  was 
sustained,  plaintiff,  upon  appeal,  cannot 
raise  the  further  objection  that  the  attor- 
ney was  not  authorized  by  defendant  to  ap- 
pear for  him.  By  not  taking  the  objection 
at  the  time  when  the  appearance  was  ten- 
dered, it  was  waived.  Peck  v.  Hayes,  14 
Civ.  Proc.  110,  Keck,  Co.  J. 

A  plaintiff  should  not  be  allowed  to  re- 
cover for  one  cause  of  action  in  a  justice's 
court,  and  then  on  appeal  substitute  a  new 
cause  of  action  when  it  becomes  appar- 
ent he  cannot  recover  on  his  original  com- 
plaint. Ayers  v.  Sherman,  18  Week.  Dig. 
254. 

Nor  where  the  cause  was  tried  upon  the 
assumption  of  the  existence  of  a  fact  which 
was  not  proven,  but  which  it  was  incum- 
bent on  plaintiff  to  have  shown,  and  might 
have  been  established,  if  objection  had 
been  taken  at  the  trial.  Lee  v.  Schmidt* 
1  Hilt.  537;  6  Abb.  183.  See  Paige  v.  Faz- 
ackerley,  36  Barb.  392;  Smith  v.  Hill,  22 
Barb.  656;  Jencks  v.  Smith,  1  N.  Y.  90;  3 
Denio  592;  Austin  v.  Burns,  16  Barb.  643. 

In  an  action  by  overseers  of  the  poor, 
no  question  being  made  at  the  trial  as  to 
the  place  of  sale  of  liquor, — Held,  that  it 
must  be  assumed  it  was  in  the  town  of 
which   plaintiffs   were   overseers.     Andrews 
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v.    Harrington,    19   Barb.   343.     See  Smith 
v.  Hill,  22  Barb.  656. 

In  an  action  for  penalties  for  violation 
of  the  excise  law,  objections  of  want  of 
proof  that  the  overseers  of  poor  had  not 
already  sued;  that  security  was  not  given 
before  summons  issued,  or  that  the  offense 
was  not  proved  to  have  been  committed  in 
the  town,  cannot  be  first  raised  on  appeal. 
Pruyn  v.  Tyler,  18  How.  331. 

On  appeal,  defendant  cannot  claim  that 
title  to  real  estate  came  in  question,  if 
he  did  not  follow  up  his  plea  to  that  ef- 
fect by  giving  a  bond,  or  if  the  question 
did  not  arise  from  plaintiff's  own  showing. 
Riaedorph  v.  Ingalls,  6  Week  Dig.  340. 

A  defendant  cannot  take  advantage  of 
the  fact  that  the  constable  who  served  the 
summons  appeared  for  him  without  proof 
of  authority  or  objection  by  plaintiff,  who 
appeared  in  person,  Eldredge  v.  McNulty, 
45   How.  440,  Griswold,  Co.  J. 

Where,  in  an  action  by  a  constable  who 
had  levied  on  goods  for  their  conversion, 
he  recovered  the  full  value  instead  of  the 
amount  of  the  execution  under  which  he 
made  the  levy,  but  this  error  was  not  point- 
ed out  on  the  trial  before  the  justice,  nor 
distinctly  specified  in  the  notice  of  appeal, 
— Held,  that  the  error  could  not  be  taken 
advantage  of  on  appeal.  Maxon  v.  Hall,  12 
Week.   Dig.   519. 

Objections  based  on  the  pleadings. — 

On  appeal,  if  a  good  cause  of  action  can 
be  gathered  from  the  complaint,  without 
regard  to  technical  precision,  it  is  sufficient. 
Neff  v.  Clute,  12  Barb.  466;  Hall  v.  Mc- 
Kechnie,  22  Id.  244;  Crane  v.  Hardman,  4 
E.  D.  S.  448;  Mayor  v.  Mason,  1  Abb.  344; 
4  E.  D.  S.  142;  Hubbell  v.  Clark,  1  Hilt. 
67;   Mayor  v.  Green,  Id.  393. 

Even  though  defendant  did  not  appear. 
Copley  v.  Rose,  2  N.  Y.  115. 

Where  the  complaint  showB  no  cause 
of  action,  and  plaintiff,  after  attention  is 
called  to  it  and  leave  is  given  to  amend, 
does  not  do  so,  the  appellate  court  will  not 
conform  the  pleadings  to  the  proof,  but 
will  reverse  the  judgment.  Howe  Sewing 
Mach.  Co.  v.  Haupt,  7  Daly  198. 

The  appellate  court  may  presume  a  par- 
ty has  waived  any  defense  he  may  waive, 
where  the  point  is  not  taken  either  by  the 
pleadings  or  at  the  trial.  Castree  v.  Ga- 
vel le,  4  £.  D.  S.  425. 

On  the  appeal  the  appellant  cannot  object 
to  the  form  of  the  complaint,  if  he  has 
taken  issue  on  it.  Neff  v;  Clute,  12  Barb. 
466;  Tifft  v.  Tifft,  4  Denio  175;  Bell  v.  Da- 
vis, 8  Barb.  210;  Hall  v.  McKechnie,  22 
Id.  244 ;  Young  v.  Rummel,  5  Hill  60 ;  Fow- 
ler v.  Westervelt,  17  Abb.  59;  40  Barb.  374. 
See  Cushingham  v.  Phillips,  1  E.  D.  S. 
416. 

A  judgment  will  not  be  reversed  for  a 
defect  in  the  complaint,  although  such  as 
would  have  been  good  ground  of  demurrer, 
when  such  defects  were  supplied  by  the  ev- 
idence, and  no  harm  has  been  occasioned 
by  such  defect.  Mayor  v.  Green,  1  Hilt. 
393. 


An  appellant,  by  not  raising  the  question 
by  his  pleading,  waives  an  objection  that 
the  cause  of  action  in  the  summons  and  in 
the  complaint  vary  from  each  other. 
Bloodgood  v.  Overseers  of  Poor,  12  Johns. 
285. 

So  an  objection  to  the  form  of  summons 
and  its  service,  Andrews  v.  Thorp,  1  E. 
D.  S.  615;  Miln  v.  Russell,  3  E.  D.  S.  303; 
Hogan  v.  Baker,  2  E.  D.  S.  22. 

Contra,  where  the  statute  declares  there 
shall  be  no  jurisdiction  unless  certain  things 
are  done.  Robinson  v.  West,  11  Barb.  309, 
rev'g  1  Sand.  19. 

That  there  is  a  variance  between  the  sum- 
mons served  and  that  returned,  is  waived 
by  pleadings.  Avogadro  v.  Bull,  4  E.  D.  S. 
384. 

Where  the  official  character  of  overseers 
of  poor,  plaintiffs,  was  stated  in  the  com- 
plaint, but  not  in  the  summons, — Held,  that 
the  objection  could  not  be  first  raised  on 
appeal.  Andrews  v.  Harrington,  19  Barb. 
343. 

Nor  a  defect  in  the  process.  Aldrich  v. 
Ketcham,  3  E.  D.  S.  577. 

A  defendant  who  does  not  appear  on  the 
return  day  of  the  summons  is  precluded 
from  objecting,  on  appeal,  to  the  regularity 
of  the  proceedings.  People  ex  rel.  v.  Pow- 
ers, 19  Abb.  99. 

Jurisdiction. — An  appellant  cannot  ob- 
ject for  the  first  time  on  appeal,  that  when 
the  alleged  liability  arose,  she  was  a  feme 
covert,  as  she  may  waive  that  defense. 
Castree  v.  Gavelle,  4  E.  D.  S.  425. 

But  where  plaintiff,  without  giving  the 
bond  required  by  the  Revised  Statutes,  re- 
covered judgment  on  two  negotiable  notes 
which  had  been  lost,  and  no  objection  to 
his  recovery  on  that  ground  was  made  at 
the  trial, — Held,  that  the  giving  a  bond  was 
a  prerequisite  to  any  recovery,  and  the  re- 
turn not  showing  affirmatively  that  a  bond 
was  given,  the  judgment  was  reversed. 
Desmond  v.  Rice,  1  Hilt  530. 

The  appellant  may  show  that  the  court 
below  had  not  jurisdiction,  although  the 
point  was  not  raised  below.  Will  ins  v. 
Wheeler,  28  Barb.  669;  17  How.  93;  8  Abb. 
116;  Beattie  v.  Larkin,  2  E.  D.  S.  244; 
Fitch  v.  Devlin,  15  Barb.  47.  But  see  Ma- 
lone  v.  Clark,  2  Hill  657. 

Though  defendant  did  not  appear,  he  may 
assign  as  error  that  the  justice  did  not  re- 
side in  same  town  with  either  of  the  par- 
ties, or  in  an  adjoining  town.  Tiffany  v. 
Gilbert,  4  Barb.  320. 

The  decision  of  a  justice  of  the  peace  as 
to  whether  the  amount  involved  in  an  ac- 
tion tried  before  him,  exceeds,  or  not,  the 
limit  fixed  by  statute,  is  not  conclusive,  in 
the  sense  that  it  cannot  be  reviewed.  The 
judgment  can  be  reversed  in  the  appellate 
court  on  this  ground,  if  the  justice  was  in 
error.  Milbanks  v.  Coonley,  17  State  Rep. 
533. 

Objections  based  on  the  evidence. — 

An   appellant   cannot   object   for   the    first 

time,  on  appeal,  that  a  question  put  to  a 

|  witness  was  leading.     Pollock  v.  Hoag,  4  E. 
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D.  S.  473;   Pearson  v.  Fiske,  7  Abb.  419; 
2  Hilt.  146. 

The  allowance  of  leading  questions  is  not 
ground  of  reversal  unless  it  is  clear  that 
the  justice  abused  his  discretion.  Seymour 
v.  Bradfield,  35  Barb.  49. 

The  appellant  cannot  insist  for  the  first 
time,  on  appeal,  that  a  question  to  a  wit- 
ness was  improper  because  he  was  not  shown 
to  be  an  expert.  Hunt  v.  Hoboken  L.  & 
I.  Co.,  1  Hilt.  161. 

The  justice  is  the  proper  person  to  judge 
whether  a  witness  is  competent  to  testify 
as  an  expert,  yet  if  he  misjudges,  it  is 
as  much  an. error  as  if  he  misjudges  on  any 
other  question.  Wiggins  v.  Wallace,  19 
Barb.  338. 

A  judgment  will  not  be  reversed  be- 
cause an  error  was  committed  in  the  admis- 
sion of  evidence  if  the  court  is  satisfied 
that  on  the  whole  the  judgment  was  right. 
Crook  v.  Harper,  8  Daly  53. 

The  admission  in  a  justice's  court  of 
incompetent  testimony,  to  establish  a  fact 
clearly  proved  by  other  testimony  of  a  com- 
petent character,  is  not  such  an  error  as 
requires  the  county  court  to  reverse  the 
judgment  rendered  in  the  justice's  court. 
Earl  v.  Lefler,  46  Hun  9;  10  State  Rep.  807. 

One  Thompson  was  alleged  to  be  super- 
intendent and  manager  of  defendant,  and 
he  appeared  and  answered  as  such.  The 
merits  were  all  with  plaintiff.  The  judg- 
ment was  under  §  3063  affirmed  in  favor 
of  plaintiff  notwithstanding  technical  er- 
rors. Brooks  v.  Farmers'  Cream.  Asso.,  21 
Week.  Dig.  58. 

Defect  in  proof. — It  cannot  be  first  ob- 
jected on  appeal  that  there  was  no  formal 
proof  of  the  issuing  of  letters  of  adminis- 
tration to  plaintiff  suing  as  an  administra- 
tor.    Donohue  v.  Henry,  4  £.  D.  S.  162. 

Xor  that  plaintiff  suing  as  assignee  has 
not  proved  the  assignment  to  him.  Aus- 
tin v.  Burns,  16  Barb.  643. 

Nor  that  there  was  no  proof  that  a  chat- 
tel mortgage  read  in  evidence  was  filed 
in  the  proper  county.  Jencks  v.  Smith,  1 
N.  Y.  90 ;  3  Den.  592 ;  How.  App.  Cas.  150, 
rev'g  1  Den.  580.  See  Gelhaar  v.  Ross,  1 
Hilt.  117. 

Nor,  in  an  action  by  several  plaintiffs  as 
partners,  for  goods  sold  and  delivered,  can 
defendant  on  the  appeal  avail  himself  of 
the  objection  that  plaintiffs  omitted  to 
prove  tneir  partnership.  Whitlock  v.  Bue- 
no,  1  Hilt,  72. 

Nor,  that  an  instrument  was  admitted 
without  calling  the  attesting  witness.  Ran- 
ney  v.  Gwynne,  3  E.  D.  S.  59. 

Objection  cannot  be  first  taken  on  appeal 
that  the  contents  of  a  written  document 
were  proved  by  parol.  Gelhaar  v.  Ross, 
1  Hilt  117. 

Nor,  that  certain  evidence  was  incompe- 
tent or  inadmissible,  Rouillier  v.  Wer- 
nicke 3  E.  D.  S.  310;  Ranney  v.  Gwynne,  3 
E.  D.  S.  59. 

It  will  be  assumed  on  appeal  that  an 
execution  was  produced  at  the  trial  and 
was    a    sufficient    justification    unless    the 


property  was  exempt,  if  such  was  the  the- 
ory adopted  at  the  trial.  Shaw  v.  Davis, 
55  Barb.  389. 

Variance. — An  objection  that  the  proof 
varies  from  the  pleadings  cannot  prevail 
unless  it  was  made  below.  Luckey  v. 
Frantzkee,  1  E.  D.  S.  47. 

Nor  where  no  injustice  has  been  done. 
Briggs  v.  Evans,  1  E.  D.  S.  192. 

Judgment  was  not  reversed  where  the 
complaint  for  conversion  relied  on  an  im- 
plied contract,  but  the  evidence  only  sup- 
ported an  action  for  tort,  and  defendant 
was  not  misled.  Doughty  v.  Crosier,  9 
Abb.  411,  C.  P. 

Total  absence  of  evidence.— The  ap- 
pellate court  will,  in  actions  in  which  plain- 
tiff  has  to  prove  his  case,  order  a  reversal 
where  there  is  no  evidence  to  support  the 
judgment  whether  defendant  appeared  on 
the  trial  or  not.  Garter  v.  Dallimore,  2 
Sand.  222;  Alburtis  v.  McCready,  2  E.  D.  S. 
39;  Wiley  v.  Slater,  22  Barb.  506;  Jones  v. 
Pridham,  3  E.  D.  S.  155;  Fox  v.  Decker,  3 
E.  D.  S.  150;  Ely  v.  O'Leajy,  2  E.  D.  S.  355; 
Hunt  v.  Westervelt,  4  E.  D.  S.  225;  Storp 
v.  Harbutt,  4  E.  D.  S.  464;  Moore  v.  Noble, 
53  Barb.  425;  36  How.  385;  Kasson  v. 
Mills,  8  How.  377. 

Must  reverse  the  judgment  if  rendered 
without  sufficient  evidence,  though  defend- 
ant did  not  appear  below.  Howard  v. 
Brown,  2  E.  D.  S.  247 ;  Everett  v.  Parks,  62 
Barb.  9. 

If  a  county  court  fails  to  reverse  a  judg- 
ment which  there  is  no  evidence  to  sustain, 
the  supreme  court  should  correct  the  error. 
Wiley  v.  Slater,  22  Barb.  506. 

But  where  defendant  does  not  appear  in 
the  court  below,  the  court  will  not  be  as- 
tute to  discover  defects  in  evidence,  where 
it  does  not  appear  that  injustice  has  been 
done,  and  it  is  not  alleged  there  is  a  de- 
fense on  the  merits.  Mayor  v.  Hyatt,  3  E. 
D.  S.  156. 

Reversal  for  admitting  improper  tes- 
timony.— The  court  will  reverse  a  judg- 
ment if  illegal  testimony  influencing  the  de- 
cision has  been  admitted  unless  it  very 
clearly  appears  that  no  injustice  has  been 
occasioned.     Main  v.  Eagle,  1  E.  D.  S.  619. 

The  fact  that  incompetent  testimony  has 
been  received  against  objection  is  not  nec- 
essary ground  of  reversal.  If  the  fact  is 
so  clearly  proved  by  other  competent  ev- 
idence that  the  court  would  be  bound  to 
reverse  a  judgment  adverse  to  the  proofs, 
a  judgment  in  accordance  with  them  will 
not  be  reversed.  Bort  v.  Smith,  5  Barb. 
283,  affi'd  March  4,  1872;  Spencer  v.  Sax. 
&  Wash.  R.  R.  Go.,  12  Barb.  382;  Harper 
v.  Leal,  10  How.  276,  Co.  Ct.,  Gleason,  J. 
So  Held,  in  case  of  default.  Buck  v.  Water- 
bury,  13  Barb.  116. 

Where  evidence,  erroneously  admitted, 
tends  directly  to  establish  plaintiff's  case, 
although  the  issue  might  have  been  deter- 
mined in  the  same  way  upon  the  other  tes- 
timony, the  error  is  not  a  technical  one,  but 
affects  the  merits  and  cannot  be  disregard- 
ed.   Hahn    v.    Van    Doren^    1    E.    D.    S. 
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411;  Decker  v.  Myers,  31  How.  372,  Peck, 
Co.  J. 

Where  improper  testimony  is  received, 
which  not  only  may  have  influenced  the 
judgment,  but  which  the  return  in  terms 
statee  was  taken  into  consideration  in  find- 
ing the  facts,  the  appellate  court  cannot 
disregard  the  error,  although  there  appears 
to  be  evidence  in  the  cause  which  would 
have  been  sufficient  to  sustain  the  same 
finding,  had  the  illegal  testimony  been  re- 
jected.    Belden  v.  Nicolay,  4  E.  D.  S.  14. 

For  admitting  or  rejecting  testimony 
which  the  court  can  see  could  not  affect 
the  result,  the  court  will  not  reverse.  Har- 
per v.  Leal,  10  How.  276,  Gleason,  Co.  J.; 
Buck  v.  Waterbury. 

Nor  will  it  reverse  where  the  return 
shows  a  special  finding  of  fact  on  sufficient 
evidence,  exclusive  of  testimony  objected  to 
as  improperly  received.  Martin  v.  Garrett, 
4  £.  D.  S.  346. 

A  judgment  will  not  be  disturbed  be- 
cause of  the  reception  of  immaterial  testi- 
mony, where  the  ground  of  the  alleged 
immateriality  is  that  the  fact  intended  to 
be  proved  thereby  is  already  sufficiently 
established.  Crane  v.  Hardman,  4  £.  D.  S. 
448. 

Nor  when  it  can  be  seen  that  no  harm 
resulted.  Moore  v.  Somerindyke,  1  Hilt 
199. 

Judgment  should  not  be  reversed  where 
an  irrelevant  question  was  allowed  on  cross- 
examination,  unless  it  clearly  appears  that 
injustice  was  caused.  Wentworth  v.  Buh- 
ler,  3  E.  D.  S.  305. 

Nor  for  permitting  aji  improper  answer 
to  be  given  by  a  witness,  there  being  enough 
to  sustain  the  judgment  without  such  an- 
swer.    Buck    v.    Waterbury. 

The  provisions  of  §  3063  are  not  intended, 
and  cannot  have  the  effect  of  abrogating, 
even  in  justices'  courts,  those  fundamental 
rules  of  evidence  which  are  necessary  for 
the  ascertainment  of  the  truth  in  judicial 
investigation,  and  for  the  protection  of 
the  substantial  rights  of  litigants.  They 
do  not  permit  hearsay.  Sanford  v.  Shafer, 
18  State  Rep.  665. 

Where  it  appears  that  substantial  jus- 
tice has  been  done,  the  judgment  should  be 
sustained,  notwithstanding  immaterial  or 
improper  evidence  may  have  been  admitted, 
unless  it  is  apparent  that  the  incompetent 
evidence  probably  affected  the  result.  Dav- 
ison v.  Luckman,  45  State  Rep.  727;  18 
N.  Y.  Supp.  663. 

The  court  cannot  be  satisfied  that  the 
judgment  is  right,  where  upon  the  pleadings 
and  evidence  a  material  fact  was  not  estab- 
lished, notwithstanding  it  was  admitted  in 
an  answer  which  had  been  superseded  by  an 
amended  answer.  Houghtaling  v.  Lloyd,  21 
Civ.   Proc.  56. 

Judgment  will  not  be  reversed  on  account 
of  the  admission  of  incompetent  evidence, 
when  there  is  other  evidence  in  the  case  to 
sustain  the  finding.  Lockwood  v.  Lock- 
wood,  14  N.  Y.  Supp.  831;  38  State  Rep. 
600. 


Where  in  an  action  against  a  town  su- 
pervisor for  services  rendered  in  assessing 
taxes,  the  minutes  of  a  meeting  of  the  town 
board  were  improperly  admitted  to  show  de- 
fendant's admission  of  his  liability  and  his 
reimbursement  by  the  town,  such  error  is  no 
ground  for  reversal  if  sufficient  unobjection- 
able evidence  to  prove  that  fact  remains. 
Jackson  v.  Collins,  16  N.  Y.  Supp.  651;  41 
State  Rep.  590. 

In  an  action  to  recover  the  amount  of 
a  loan  alleged  to  have  been  induced  by  the 
fraudulent  representations  of  defendant  as 
to  his  worth,  plaintiff  and  two  witnesses 
testified  that  the  loan  was  made,  and  that 
it  was  induced  by  the  alleged  representa- 
tions,— Held,  that,  although  the  justice 
erred  in  admitting  the  testimony  of  plain- 
tiff's attorney  as  to  defendant's  representa- 
tions made  to  him  as  attorney  for  a 
mercantile  agency,  yet  such  error  did  not 
require  the  reversal  of  a  judgment  for 
plaintiff.    Davison  v.  Luckman. 

In  an  action  to  recover  on  an  open  ac- 
count plaintiff  was  permitted  to  testify  as 
to  the  amount  of  his  claim,  without  pro- 
ducing his  books  which  contained  the  ac- 
count,— Held,  that  the  admission  of  such 
evidence  was  reversible  error,  and  could  not 
be  justified,  even  under  §  3063.  Halter  v. 
Shaffer,  21  N.  Y.  Supp.  824. 

Exclusion  of  evidence.  —  A  judgment 
will  be  reversed  for  an  error  in  excluding 
proper  and  material  evidence.  Raymond  v. 
Richardson,  4  £.  D.  S.  171. 

Although  the  court  may  be  of  opinion 
that  evidence  which  has  been  improperly 
rejected  would  not  have  changed  the  ver- 
dict of  the  jury,  yet  if  it  might  have  in- 
fluenced their  minds,  and  was  competent, 
the  court  is  not  at  liberty  to  overlook  the 
erroneous  rejection  and  affirm  the  judg- 
ment.    McAllister  v.  Sexton,  4  E.  D.  S.  41. 

Weight  of  evidence.  —  Prior  to  the 
amendment  §  3063,  by  Laws  1900,  c  553, 
which  provided  that  an  appellate  court 
might  reverse  a  judgment  of  a  justice  for 
errors  in  law  or  fact,  and,  where  the  judg- 
ment was  against  the  weight  of  evidence, 
might,  on  reversal,  order  a  new  trial,  a 
county  court  could  not  reverse  a  judgment 
of  a  justice  or  municipal  court  as  against 
the  weight  of  evidence,  if  there  was  any  dis- 
puted question  of  fact.  Mason  v.  West,  61 
App.  Div.  40;  70  N.  Y.  Supp.  478. 

Under  §  3063  the  appellate  court  will 
disregard  the  error  of  a  justice  of  the  mu- 
nicipal court  in  setting  aside  a  verdict  with- 
out stating  in  the  order  entered  thereon 
the  grounds  upon  which  it  was  granted, 
where  such  verdict  was  rendered  in  disre- 
gard of  the  justice's  instructions,  and 
against  the  weight  of  the  evidence.  H.  B. 
Scharmann  &  Sons  v.  Bard,  60  App.  Div. 
449;   69  N.  Y.  Supp.   1033. 

Judgment  will  be  reversed  when  it  is 
against  the  weight  of  evidence.  Hein  v. 
Wolf,  1  E.  D.  S.  70;  Searles  v.  Cronk,  38 
How.  320,  Romeyn,  Co.  J. 

And  where  the  testimony  is  direct,  un- 
equivocal, and  consistent,  and  the  witnesses 


4640 


justice's  codbt;  appeal  without  new  tbial.        .^  ^i30^? 

7  c  19,  t.  8,  a.  2 


stand  unimpeached  and  uncontradicted,  the 
court  below  cannot  unreasonably  discredit 
them;  and  if  it  does,  the  judgment  will  be 
reversed  for  that  cause.  Jacks  v.  Darrin, 
3  E.  D.  S.  557;  Baker  v.  Bonesteel,  2  Hilt. 
397. 

Or  the  judgment  will  be  treated  as 
founded  on  some  erroneous  view  of  the  law 
applicable  to  it,  and  reversed  on  that 
ground.  Goldsmith  v.  Obermeier,  3  E.  D. 
S.  121. 

But  it  is  competent  for  a  justice  to  en- 
tirely disregard  the  testimony  of  a  witness, 
if  his  manner  of  testifying  and  other  cir- 
cumstances developed  in  the  case  render 
him,  in  the  opinion  of  the  court  below,  un- 
worthy of  belief.  Donohue  v.  Henry,  4  E. 
D.  S.  162. 

Judgment  should  not  be  reversed  unless 
it  clearly  appear  that  it  cannot  have  been 
justified  by  the  evidence.  If  there  was  le- 
gal evidence  on  both  sides  of  the  question 
adjudicated,  the  county  court  should  not  re- 
verse the  judgment,  even  if  it  arrive  at  a 
different  conclusion  from  that  of  the  jus- 
tice.    Burnham  v.  Butler,  31  N.  Y.  480. 

Where  there  is  a  conflict  of  evidence,  it 
is  for  the  justice  to  determine  which  is 
most  credible;  and  if  there  is  sufficient  ev- 
idence, in  case  it  was  believed  by  him,  to 
sustain  his  judgment,  it  will  not  be  re- 
versed on  the  ground  that  it  is  not  sus- 
tained by  the  evidence.  Alford  v.  Stevens, 
63  Barb.  29. 

Where  there  is  a  conflict  of  testimony, 
the  judgment  will  not  be  reversed,  except 
in  cases  of  evident  mistake,  prejudice,  pas- 
sion, or  partiality.  Dempsey  v.  Paige,  4  E. 
D.  S.  218;  Pearson  v.  Fiske,  7  Abb.  419; 
2  Hilt.  146;  Galoupeau  v.  Ketchum,  3  E.  D. 
S.  175;  Wilson  v.  Cook,  3  E.  D.  S.  252; 
Easton  v.  Smith,  1  E.  D.  S.  318;  Kasson  v. 
Mills,  8  How.  377;  Carter  v.  Dallimore,  2 
Sand.  222;  Bennett  v.  Scutt,  18  Barb.  347; 
Mendell  v.  French,  2  Hilt.  178;  Justison  v. 
Crawford,  25  How.  465,  C.  P.;  Tracy  v. 
Hartman,  1  Hilt  350. 

Although  the  appellate  court  may  consid- 
er that  a  different  finding  would  have  been 
warranted.  Pozzoni  v.  Henderson,  2  E.  D. 
S.  146;  Biglow  v.  Sanders,  22  Barb.  147; 
Wiley  v.  Slater,  22  Barb.  506. 

Where  there  is  a  dispute  as  to  the  terms 
of  a  verbal  agreement,  a  finding  in  accord- 
ance with  evidence  in  favor  of  one  party 
will  not  be  disturbed  unless  there  is  error 
in  the  admission  or  rejection  of  evidence. 
It  is  not  such  error  to  admit  evidence 
proper  in  view  of  that  finding.  Kinney  v. 
Pudney,  46  How.  258,  Edwards,  Co.  J. 

If,  where  there  is  evidence  on  both  sides, 
the  county  court  reverses  the  justice's  judg- 
ment, the  supreme  court  will  reverse  its  de- 
cision. Rogers  v.  Ackerman,  22  Barb.  134; 
Bigelow  v.  Sanders,  22  Barb.  147;  Parker 
v.  Eaton,  25  Barb.  122. 

A  decision  on  the  relative  credibility  of 
two  opposing  witnesses  will  not  be  review- 
ed. McLaughlin  v.  Barnard,  2  E.  D.  S.  372; 
Heim  v.  Wolf,  1  E.  D.  S.  70. 

The  mere  fact  that  it  was  proved  that 


a  former  trial  had  been  had  between  the 
same  parties  when  the  return  does  not  show 
how  such  trial  terminated,  will  not  warrant 
the  reversal  of  a  judgment  for  a  plaintiff 
upon  an  issue,  on  a  plea  of  "former  judg- 
ment." Morrill  v.  Whitehead,  4  E.  D.  S. 
239. 

Where  the  amount  of  accounts  between 
the  parties  is  a  question  of  fact,  the  county 
court  cannot  reverse  the  justice's  decision. 
Parker  v.  Eaton,  25  Barb.  122. 

Where,  on  appeal  from  a  judgment  upon 
a  verdict,  there  existed  a  lack  of  tne  de- 
tails of  the  evidence  given  before  the  justice, 
because  he  had  died  before  making  a  return, 
but  enough  was  disclosed  to  show  that  a 
fair  question  of  fact  was  presented  for  the 
consideration  of  the  jury,  the  verdict,  if 
uninfluenced  by  other  facts  than  the  evi- 
dence, must  be  deemed  conclusive.  Val- 
entine v.  Kellv,  17  Civ.  Proc.  367;  26  State 
Rep.  481 ;  54  Hun  78. 

The  justice  below  discredited  plaintiff's 
testimony  as  to  the  alleged  agreement  of 
defendant's  agent  to  return  the  money  in 
a  certain  event,  but  rendered  judgment  for 
plaintiff  on  the  ground  that  he  had  been 
fraudulently  induced  to  pay  the  money,  of 
which  there  was  no  evidence  in  the  case. — 
Held,  that,  while  the  decision  might  not  be 
a  wise  one,  the  judgment  would  not  be  re- 
versed. Knapp  v.  Barclay,  28  State  Rep. 
172,  C.  P. 

Technical  errors.— On  appeal  from  jus- 
tice's court  where  objections  to  the  method 
pursued  in  drawing  the  jury  are  merely 
technical  and  do  not  involve  or  affect  the 
merits,  the  court  may  give  judgment  ac- 
cording to  the  right  of  the  case  without  re- 
gard to  technical  errors.  Purdy  v.  Dinkle, 
25  State  Rep.  155. 

Where  a  lease  obligated  the  lessee  to 
keep  the  premises  in  good  order  and  pay 
the  water  rates,  but  it  appeared  that  water 
rates  amounting  to  $144  were  left  unpaid, 
and  that  it  was  necessary  for  the  lessor  to 
expend  $76  in  removing  refuse  from  the 
premises,  and  $69  in  necessary  repairs,  and 
the  court  rendered  judgment  against  the 
lessee  for  $348, — substantial  justice  appear- 
ing to  have  been  done, — the  judgment  will 
not  be  reversed  for  technical  objections  not 
going  to  the  merits.  Reynolds  v.  Cohen,  74 
N.  Y.   Supp.   191,  App.  Div. 

A  judgment  in  favor  of  plaintiff  will  not 
be  disturbed  on  the  ground  that  another 
action  for  the  same  cause  was  pending  when 
the  action  in  which  the  judgment  was  ren- 
dered was  commenced,  where  it  appears  that 
the  first  action  had  in  fact  been  discon- 
tinued before  commencement  of  the  second, 
though  the  justice's  entry  of  discontinuance 
might  not  have  been  technically  correct. 
Cox  v.  Sammis,  57  App.  Div.  173;  68  N. 
Y.  Supp.  203. 

WThere,  on  a  trial  before  a  justice,  let- 
terpress copies  of  letters  were  admitted  in 
evidence  over  the  objections  of  defendant 
on  the  ground  that  the  notice  to  produce 
the  originals  had  been  served  on  defendant's 
counsel,  while  defendant  appeared  as  his  at- 
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torney, — the  judgment  in  justice  court  be- 
ing in  favor  of  defendant,  and  the  contract, 
which  the  copies  were  introduced  for  the 
purpose  of  showing,  appearing  from  other 
proper  evidence, — such  error,  if  any,  was 
harmless.     lb. 

Where  appellant,  on  the  trial,  interposed 
no  defense,  and  on  appeal  urges  only  tech- 
nical objections  to  the  admission  of  the 
testimony,  they  will  be  disregarded.  Hed- 
den  v.  Nederburg,  28  Misc.  233;  68  N.  Y. 
Supp.  1065,  App.  T. 

A  judgment  should  not  be  reversed  for 
technical  defects  in  the  papers,  or  because 
a  verified  copy  of  a  document,  instead  of 
the  original,  was  received  in  evidence.  Mar- 
ble v.  Towman,  5  App.  Div.  613;  39  N.  Y. 
Supp.  350. 

In  an  action  in  a  municipal  court  on  a 
contract  providing  that  defendant  should 
pay  $112.20  per  month  for  placing  defend- 
ant's advertising  placards  in  the  street  cars 
of  certain  cities,  it  appeared  that  prior  to 
the  execution  of  the  contract  plaintiff  and 
defendant  had  a  similar  contract  as  to  cars 
of  another  city,  which  was  canceled  by 
plaintiff  on  condition  that  defendant  would 
spend  the  same  amount  for  advertising  in 
the  cars  of  the  cities  to  which  the  contract 
in  question  applied;  that  the  earlier  con- 
tract only  called  for  the  payment  of  $102 
per  month;  that  the  larger  amount  was 
placed  in  the  latter  contract  by  mistake; 
that  plaintiff  thereafter  discovered  the  mis- 
take, and  telephoned  to  defendant,  inform- 
ing him  thereof,  and  defendant  answered 
that  it  could  be  fixed  up  later.  The  court 
instructed  the  jury  that,  if  they  found  from 
the  evidence  that  it  was  the  understanding 
that  defendant  was  to  spend  as  much  un- 
der the  later  contract  as  under  the  earlier, 
they  should  find  a  verdict  for  plaintiff  in 
the  sum  of  $102  and  interest. — Held,  that 
the  instruction  did  not  assume  the  exercise 
of  equity  power,  and  virtually  allow  a 
reformation  of  the  contract  sued  on,  and  a 
recovery  after  reformation,  and  was  not  er- 
roneous, when  the  parties  had  litigated  the 
question  as  to  what  the  contract  was  with- 
out objection.  Railway  Advertising  Co.  v. 
Standard  Rock-Candy  Co.,  29  Misc.  115; 
60  N.  Y.  Supp.  265,  App.  T. 

Though  a  judgment  in  replevin  that 
plaintiff  recover  possession  of  the  property, 
or  stated  damages  in  case  delivery  cannot 
be  had,  be  improper  in  form,  plaintiff  al- 
ready having  possession,  yet  since  the  judg- 
ment for  money  cannot  be  enforced,  the  ap- 
pellate court  will  not  correct  it,  as  it  is 
authorized  by  §  3063,  to  do.  Webb  v.  He- 
cox,  27  Misc.  169;  58  N.  Y.  Supp.  382,  Co. 
Ct. 

Where  in  an  action  for  conversion  in 
a  justice's  court  the  jury  returned  a  ver- 
dict "for  plaintiff  for  the  return  of  the 
property,"  without  assessing  its  value,  and 
judgment  is  entered  on  the  verdict,  and  no 
attempt  is  made  to  have  the  verdict  cor- 
rected, plaintiff,  on  appeal  from  the  judg- 
ment,   cannot    have    it    reversed    for    such 


defect  in  the  verdict.     Mitchell  v.  Mitchell, 
22  State  Rep.  70. 

Where  the  original  summons  is  properly 
dated  and  made  returnable,  but  the  copy 
served,  by  a  clerical  error,  bears  date  as  of 
the  return  day,  and  the  return  day  is  prop- 
erly stated  in  such  copy,  and  it  appears 
that  defendants  were  not  misled  thereby, 
such  error  will  be  disregarded.  Griffin  v. 
Jackson,  13  N.  Y.  Supp.  321. 

Joinder. — That  there  was  a  misjoinder 
of  parties  defendant  cannot  be  first  objected 
on  appeal.     Tibbits  v.  Percy,  24  Barb.  39. 

Nor  a  non-joinder  of  defendants.  Avo- 
gadro,  v.  Bull,  4  £.  D.  S.  384. 

As  to  misjoinder  of  parties  defendant,  see 
Lowe  v.  Rommell,  5  Daly  17. 

Allowing  or  refusing  amendments. — 
The  refusal  of  a  justice  to  allow  an  amend- 
ment of  a  pleading,  if  in  any  case  a  ground 
of  appeal,  can  only  be  so  when  no  injustice 
would  result  from  granting  the  application. 
Tattersall  v.  Hass,  1  Hilt.  56. 

Where  after  plaintiff  closed  he  was  al- 
lowed to  amend  by  changing  an  action  from 
one  for  false  imprisonment  to  one  for  ma- 
licious prosecution, — Held,  error.  Wald- 
heim  v.  Sichel,  2  Hilt.  45. 

If  a  refusal  to  allow  an  amendment  is  on 
the  ground  of  want  of  power,  a  new  trial 
may  be  granted.  Russell  v.  Conn,  20  N.  Y. 
81;  McElwain  v.  Corning,  12  Abb.  16; 
White  v.  Stevenson,  4  Den.  193. 

A  refusal  to  amend  may  be  reviewed. 
Walsh  v.  Cornett,  17  Hun  27. 

The  court  will  not  review  the  propriety 
of  an  amendment  granted  on  the  appellant's 
motion.     Orser  v.  Grossman,  4  E.  D.  S.  443; 

11  How.  520. 
It  is  not  proper  for  a  justice  to  volun- 
teer and  make  amendments  not  moved  for 
by  either  party.     Loyd  v.  Fox,  1  E.  D.  S. 
101. 

Jury  and  charge. — Manifest  error  in  the 
charge   is   reversible  error.     Pettit  v.   Ide, 

12  Abb.  44. 
Unless  the  court  can  see  that  justice  has 

been  done.  Needles  v.  Howard,  1  E.  D.  S. 
54. 

A  general  exception  to  the  justice's  charge 
is  not  available  unless  the  entire  charge  is 
erroneous.  Van  Kirk  v.  Wilds,  11  Barb. 
520;  Carland  v.  Day,  4  E.  D.  S.  251. 

The  act  of  charging  or  not  charging  the 
jury  is  not  error.     Pettit  v.  Ide,  12  Abb.  44. 

Matters  of  discretion,— Matters  resting 
in  the  discretion  of  the  court  below  are  not 
reviewable,  unless  they  affect  the  substan- 
tial rights  of  the  parties,  although  returned 
by  the  justice  as  part  of  the  proceedings  in 
the  cause.     Mitchell  v.  Menkle,  1  Hilt.  142. 

Such  as  that  additional  evidence  was  ad- 
mitted after  the  parties  had  once  rested, 
but  before  the  case  had  been  finally  sub- 
mitted, and  while  the  parties  and  their  wit- 
nesses were  all  present.  Harpell  v.  Curtis, 
1  E.  D.  S.  78. 

Nor  that  the  justice  refused  to  allow 
additional  evidence  to  be  given  after  a  mo- 
tion for  a  nonsuit.  Reed  v.  Barber,  3  C. 
R.  160. 
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The  appellate  court  will  'not  interfere 
with  a  justice's  discretion  as  to  an  adjourn- 
ment, except  in  a  clear  case  of  abuse.  Weed 
v.  Lee,  50  Barb.  354;  Irroy  v.  Nathan,  4 
E.  D.  S.  68;  Bush  v.  Weeks,  24  Hun  545; 
Sherar  v.  Willis,  5  Lans.  329;  Monroe  v. 
Washbon,  22  Week.  Dig.  575. 

Judgment  will  not  be  reversed  for  re- 
fusal to  attach  a  witness  on  proof  of  serv- 
ice of  a  subpoena  on  him,  with  an  affidavit 
of  materiality,  but  with  no  allegation  that 
the  party  cannot  safely  proceed  to  trial 
without  him.  Burgett  v.  Edwards,  4  Lans. 
193. 

Damages. — Judgment  will  be  reversed 
where  the  damages  are  grossly  and  obvi- 
ously excessive.  Althause  v.  Rice,  4  E.  D. 
S.  347. 

The  court  refused  to  reverse,  for  excessive 
damages,  a  judgment  in  an  action  for  dam- 
ages caused  by  a  nuisance.  Cropsev  v. 
Murphy,  1  Hilt.  126. 

Judgment  should  not  be  reversed  where 
plaintiff  can  only  be  entitled  to  nominal 
damages.  Cady  v.  Fairchild,  18  Johns. 
129;  Phillips  v.  Covell,  79  Hun  210;  61 
State  Rep.  156;  29  N.  Y.  Supp.  612. 

So  held,  in  trespass  on  land.  Stephens  v. 
Wider,  32  N.  Y.  351. 


Although  a  judgment  for  nominal  dam- 
ages only  will  not  in  some  cases  be  reversed 
by  the  county  court,  though  it  is  erroneous, 
yet  this  rule  does  not  apply  to  an  erroneous 
judgment  in  favor  of  one  whose  suit  was 
both  vexatious  and  groundless.  Country- 
man v.  Lighthill,  24  Hun  405. 

Nonsuit. — Reversed  for  improperly  non- 
suiting a  plaintiff.  Gregory  v.  Trainor,  4 
E.  D.  S.  58. 

Where,  after  a  motion  for  a  nonsuit,  de- 
fendant supplies  the  omission  of  proof,  only 
in  part,  the  judgment  will  be  reversed. 
Lambert  v.  Seely,  17  How.  432;  2  Hilt.  429. 
Contra,  if  evidence  is  fully  supplied. 
Breidert  v.  Vincent,  1  Ed.  D.  S.  542;  Bar- 
rick  v.  Austin,  21  Barb.  241.  See  also 
Hvland  v.  Sherman,  2  E.  D.  S.  234. 

Time  of  rendering  Judgment. — Judg- 
ment may  be  reversed  for  the  justice  omit- 
ting to  wait  an  hour  after  the  time  when 
the  summons  was  returnable,  before  pro- 
ceeding in  the  case.  Allen  v.  Stone,  9 
Barb.  60.  See  Beach  v.  McCann,  1  Hilt 
256. 

A  judgment  was  reversed  because  it  was 
rendered  while  counsel  was  summing  up 
and  before  he  had  concluded.  Prentiss  v. 
Sprague,  1  Hilt.  428. 


§  3064.    New  trial  where  defendant  defaulted  below. 

If  the  appeal  is  taken  by  a  defendant,  who  failed  to  appear  before  the  jus- 
tice, either  upon  the  return  of  the  summons,  or  at  the  time  to  which  the  trial 
of  the  action  was  adjourned;  and  he  shows,  by  affidavit  or  otherwise,  that 
manifest  injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
default;  the  appellate  court  may,  in  its  discretion,  set  aside  the  judgment  ap- 
pealed from,  or  stay  proceedings  thereunder,  and  by  order  direct  a  new  trial, 
before  the  same  justice,  or  before  another  justice  of  the  same  county,  designated 
in  the  order,  at  such  a  time  and  place,  specified  in  the  order,  and  upon  such  terms, 
as  it  deems  proper. 

Co.  Proc.  §  366,  in  part,  made  more  specific. 


This  section  does  not  authorize  the  ap- 
pellate court  to  set  aside  a  default  judg- 
ment before  the  trial  justice  has  made  his 
return  to  the  appellate  court,  as  such  sec- 
tion contains  no  provision  dispensing  with 
the  necessity  of  a  return  before  the  matter 
can  be  heard  in  the  appellate  court  as  re- 
quired by  §§  3044,  3053,  3062.  Kellock  v. 
Dickinson,  5  App.  Div.  515;  39  N.  Y.  Supp. 
38. 

This  section  applies  (by  §  3213)  to  dis- 
trict courts,  and  governs  appeals  from  final 
orders  entered  by  default  in  summary  pro- 
ceedings. Mull  an e  v.  Roberge,  21  Misc. 
342;  47  N.  Y.  Supp.  155,  App.  T. 

The  mere  fact  that  a  defendant  reached 
the  trial  court  half  an  hour  too  late,  and 
after  the  case  had  been  duly  disposed  of, 
constitutes  no  excuse  for  the  default.     lb. 

In  order  to  show  that  manifest  injustice 
has  been  done  him  by  the  entry  on  default 
of  a  final  order  in  summary  proceedings,  an 
appellant  must  show  that  a  valid  defense 
exists  to  the  petitioner's  demand,  and  a 
mere  affidavit  containing  no  allegations  of 
facts  controverting  the  material  averments 
of  the  petition  is  insufficient.     lb. 


On  an  appeal  from  a  judgment  of  a  jus- 
tice under  §  3064,  affidavits  of  defendant 
and  his  attorney — Held,  not  to  show  a  sat- 
isfactory excuse  for  the  default  of  defend- 
ant, nor  that  a  manifest  injustice  has  been 
done  so  as  to  authorize  the  setting  aside  of 
the  default.  Coleman  v.  Keady,  53  Misc. 
520;    105  N.  Y.  Supp.  299. 

As  defendant  admitted  his  answer  was  a 
nullity  by  acquiescing  in  the  dismissal  of 
his  appeal  for  a  new  trial,  it  was  error  for 
the  County  Court  to  set  aside  the  default 
and  order  a  new  trial,  without  the  nature  of 
the  answer  appearing,  or  without  a  showing 
that  the  judgment  worked  injustice,  and  a 
satisfactory  excuse  for  the  default.  McCall 
Co.  v.  Unser,  132  App.  Div.  371;  116  N.  Y. 
Supp.  826. 

§  3064  does  not  apply  where  defendant 
was  in  the  trial  court  when  the  case  was 
called,  took  part  all  through  the  trial,  and 
cross-examined  plaintiff's  witnesses.  Fisch- 
er v.  Brooklyn  Heights  R.  Co.,  84  N.  Y. 
Supp.  254. 

The  refusal  of  the  county  court,  under  § 
3064,  to  grant,  in  its  discretion,  a  new  trial 
to  defendant  on  appeal  from  a  default  judg- 


*3i«6l  «     «    justice's  court:  appeal  without  new  tblax. 

c.  19,  t.  8,  a.  2  7 


4643 


ment  in  a  justice  court,  and  its  affirmance 
of  such  judgment,  is  reviewable  by  the  su- 
preme court.  Kilts  v.  Neahr,  101  App. 
Div.  317;  91  N.  Y.  Supp.  945. 

A  motion  in  the  appellate  Term  to  open 
a  default  judgment  rendered  in  municipal 
court,  based  on  §  3064,  relating  to  the 
opening  of  default  judgment  rendered  in 
justice's  court,  must  be  dismissed,  since 
Municipal  Court  Act,  Laws  1902,  p.  1595, 
c.  580,  §  363,  expressly  precludes  the  ap- 
plicability of  that  section  to  municipal 
court*.  Catalano  v.  North  British  &  Mer- 
cantile Co.,  50  Misc.  536;  99  N.  Y.  Supp. 
524. 

Where  defendant  did  not  appear  before  a 
justice  of  the  peace,  but  appealed  from  a 
judgment  against  him,  he  could  not  excuse 
his  default,  and  ask  for  a  new  trial  before 
the  same  or  another  justice,  under  §  3064. 
Doughty  v.  Picott,  105  App.  Div.  339;  94 
N.  Y.  Supp.  43. 

Since  Rochester  City  Charter,  §  257,  au- 
thorizing a  motion  to  set  aside  a  default 
and  for  a  new  trial  from  a  judgment  of 
the  Rochester  municipal  court,  if  made 
within  20  days  after  entry  of  judgment,  ap- 
plies only  where  a  transcript  has  been  filed, 
but  no  appeal  taken,  it  was  error  for  the 
county  court  to  dismiss  such  a  motion,  after 
an  appeal  had  been  taken,  because  the  mo- 
tion was  not  made  within  20  days;  the 
county  court's  power  to  grant  such  motion 
being  derived  from  §  3064,  made  applicable 
to  the  Rochester  municipal  court  by  §  3226, 
and  such  section  contains  no  20-day  limit 
for  the  filing  of  the  motion.  Albertson  v. 
Beherend  Mfg.  Co.,  47  App.  Div.  232;  62 
X.  Y.  Supp.  640. 

A  new  trial  cannot  be  granted  unless 
an  excuse  is  given  by  appellant  for  not  ap- 
pearing before  the  justice.  De  Bevoise  v. 
Ingalls,  88  Hun  186;  34  N.  Y.  Supp.  413. 

Upon  an  application  to  the  appellate 
Term  of  the  supreme  court  to  set  aside  a 
municipal  court  judgment,  under  §  3064, 
taken  upon  the  defendant's  failure  to  ap- 
pear, it  appeared  that  prior  to  the  ad- 
journed day  the  plaintiff's  counsel  agreed  to 
a  further  adjournment  if  the  defendant's 
husband  would  come  to  court  at  the  date 
fixed,  and  state  that  the  defendant  was  un- 
able to  appear  on  account  of  the  sickness  of 
her  child.  The  husband  attended  accord- 
ingly, and  made  the  excuse,  but  the  ad- 
journment was  opposed  by  plaintiff's  coun- 
sel, who  introduced  evidence  to  contradict 
the  statement,  and  after  evidence  on  the 
merits  judgment  was  entered  in  the  ab- 
sence of  defendant  and  of  her  counsel, 
who  had  remained  away  in  reliance  upon 
the  agreement.  Held  that,  apart  from  the 
question  of  the  child's  illness,  the  circum- 
stances furnished  a  sufficient  excuse  for 
defendant's  failure  to  appear  and  that  man- 
ifest injustice  had  been  done.  Campbell  v. 
Lumley,  24  Misc.  196:  52  N.  Y.  Supp.  684, 
App.  T. 

Ihe  fact  that  a  layman  wiio  is  merely  au- 
thorized to  attend  court  to  present  an 
excuse   for   defendant's   absence   goes    upon 


the  stand  and  testifies  in  her  behalf,  in  the 
absence  of  herself  and  her  attorney,  does 
not  constitute  an  appearance  at  the  trial, 
by  the  defendant.     lb. 

The  purpose  of  this  section  was  to  pro- 
vide a  remedy  for  any  fraud  practised  or 
improper  means  employed  by  a  party  to 
induce  his  adversary  not  to  appear  either 
on  the  return  day  of  the  summons  or  on 
the  day  to  which  the  trial  is  adjourned,  or 
when  such  failure  has  arisen  through  acci- 
dent, mistake,  or  other  misadventure. 
Thomas  v.  Keeler,  52  Hun  318;  23  State 
Rep.   436;    16   Civ.   Proc.   408. 

This  provision  only  applies  to  cases 
where  defendant  does  not  appear.  Bunker 
v.  Latson,  1  E.  D.  S.  410;  Edwards  v.  Drew, 
2  E.  D.  S.  55;  Rawson  v.  Grow,  4  E.  D.  S. 
18;  Hunt  v.  Westervelt,  4  E.  D.  S.  225; 
Wilde  v.  N.  Y.  &  H.  R.  R.  Co.,  1  Hilt.  302; 
Williams  v.  McCauley,  3  E.  D.  S.  120.  But 
see  Beebe  v.  Roberts,  3  E.  D.  S.  194;  Arm- 
strong v.  Craig,  18  Barb.  387:  Mix  v.  White, 
1  E.  D.  S.  614;  Tanner  v.  Marsh,  53  Barb. 
43S;   36  How.   140. 

The  court  will  not  relieve  against  a  de* 
fault,  unless  it  be  excused,  and  a  good  de- 
fense be  clearly  set  forth  and  sworn  to. 
Jewell  v.  Heinsel,  6  Daly  411. 

Defendant  must  not  only  satisfactorily 
excuse  his  default,  but  must  show  that 
manifest  injustice  has  been  done.  A  bare 
affidavit  of  merits  is  not  sufficient.  Facts 
must  be  stated,  and  not  conclusions,  to  en- 
able the  court  to  see  that  such  injustice  ex- 
ists. Armstrong  v.  Craig.  18  Barb.  387; 
Fowler  v.  Colyer,  2  E.  D.  S.  125;  Samo  v. 
Morrison,  1  Sheldon  382;  Bates  v.  Gorman, 
8  Civ.  Proc.  180;  Signor  Co.  J.;  Young  v. 
Conklin,  3  Misc.  122;  23  N.  Y.  Supp.  993, 
Weiant,  Co.  J. 

The  fact  that  defendant  mistook  the  re- 
turn day  of  the  summons  may  form  suffi- 
cient ground  for  directing  a  new  trial. 
Gottsbergcr  v.  Harned,  2  E.  D.  S.  128; 
Gardner  v.  Wight,  3  E.  D.  S.  334. 

The  mere  fact  that  defendant  "forgot  the 
time  of  trial,"  unaccompanied  by  any  cir- 
cumstances explaining  or  excusing  his  for- 
getfulness,  is  not  satisfactorily  excusing 
his  default.  lb.;  Ball  v.  Mander,  19  How. 
408,  C.  P. ;  Beebe  v.  Roberts,  3  E."  D.  S.  194. 

An  affidavit  that  the  appellant  forgot 
the  time  the  summons  was  returnable,  and 
setting  forth  that  he  was  in  charge  of  a 
large  number  of  men  and  with  them  was 
engaged  in  loading  a  quantity  of  stone  upon 
canal  boats  and  upon  railroad  cars,  and 
that,  in  the  hurry  attendant  upon  the  work, 
he  forgot  the  hour,  shows  a  sufficient  ex- 
cuse for  the  default;  but  the  fact  that 
manifest  injustice  has  been  done  is  not 
sufficiently  proven  by  an  affidavit  "that 
manifest  injustice  was  done  to  this  depo- 
nent (appellant),  in  this,  that  said  judg- 
ment ought  not  to  have  been  for  more  than 
$37.63  with  costs,  instead  of  the  sum  of 
$200  and  costs,  as  it  now  stands";  the 
affidavit  contains  only  an  allegation  of  two 
conclusions,  and  does  not  allege  any  facts 
from  which  either  conclusion  can  be  "drawn, 
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and  is  insufficient.     Bates  v.  Gorman,  8  Civ. 
Proc  180,  Signor,  Co.  J. 

Failure  to  attend  until  too  late,  because 
of  ignorance  of  legal  proceedings,  is  not  a 
good  excuse.     Mayor  v.  Green,  1  Hilt.  393. 

Whether  the  failure  of  defendant  to  hear 
his  case  called,  although  he  was  in  attend- 
ance at  the  court-room  at  the  time,  is  a 
sufficient  excuse  for  the  default — quaere. 
Forster  v.  Capewell,  1  Hilt.  47. 

Where  it  appeared  that,  after  the  sum- 
mons was  served,  defendant  was  called  out 
of  town,  but  prepared  his  defense  with 
proper  instructions,  and  gave  the  matters 
in  charge  to  a  young  man  specially  en- 
joined to  deliver  the  instructions  to  his 
attorney,  and  request  his  attendance  on  the 
return  day;  it  was  held,  that  the  young 
man  having  neglected  to  inform  the  at- 
torney, and  permitted  the  cause  to  pro- 
ceed without  an  appearance  for  defendant, 
a  new  trial  should  be  awarded  if  necessary 
to  prevent  injustice.  Camp  v.  Stewart,  2 
E.  D.  S.  88. 

Where  it  was  shown  that  the  defend- 
ant had  employed  an  attorney,  who  set  out 
for  the  courtrroom  in  proper  time  to  reach 
there  at  the  hour  when  the  summons  was 
returnable — that  he  was-  delayed  in  the 
street  by  another  client,  and  arrived  fifteen 
minutes  after  the  hour,  finding  that  the 
case  had  been  called  and  a  default  taken, 
but  that  plaintiff,  with  his  witness  and 
counsel,  was  still  in  court,  and  refused  to 
open  the  case;  it  was  held,  that  the  de- 
fault was  "satisfactorily  excused,"  and  that 
a  new  trial  should  be  ordered  upon  terms. 
Seymour  v.  Elmer,  4  E.  D.  S.  199;  1  Abb. 
412. 

The  voluntary  absence  of  defendant's  at- 
torney, in  a  justice's  court,  to  attend  to 
other  business,  for  an  hour  after  the  time 
named  in  the  summons  for  appearance,  is 
not  a  sufficient  cause  whereon  to  reverse  a 
judgment  entered  bv  default.  Fowler  v. 
Colyer,  2  E.  D.  S.  125. 

Judgment  reversed  because  justice  was 
induced  to  take  the  case  up,  out  of  the 
usual  order  on  an  untrue  statement,  that 
defendant  did  not  intend  to  appear.  Beach 
v.  McCann,  1  Hilt.  256;  4  Abb.  18. 

Where,  after  the  justice  had  disposed  of 
the  business  before  him,  a  defendant  who 
was  in  attendance  asked  him  for  the  cause 
in  which  he  had  been  summoned,  and  was 
informed  by  the  justice  that  he  had  no  such 
cause,  and  defendant  thereupon  left  the 
court, — Held,  that  plaintiff  could  not  after- 
wards proceed  in  the  cause  in  defendant's 
absence.     Murling  v.  Grote,  1  Hilt.  116. 

If  defendant,  in  consequence  of  a  belief 
that  an  adjournment  has  been  agreed  upon, 
is  induced  to  absent  himself  from  the  trial, 
this  excuses  his  default.  Armstrong  v. 
Craig,  18  Barb.  387. 

It  is  a  good  excuse  that  the  attorney  hav- 
ing mislaid  the  summons,  went  to  the 
wrong  court.  Lent  v.  Jones,  4  E.  D.  S. 
52. 

Other  business  of  the  attorney  is  no 
sufficient  excuse  for  opening  default.     Fow- 


ler v.  Colyer,  2  E.  D.  8.  125;  Gardner  v. 
Wight,  3  E.  D.  S.  334. 

Default,  satisfactorily  excused  by  rea- 
son of  the  "mistake"  or  "neglect"  of  the 
attorney  or  agent.  Seymour  v.  Elmer; 
Camp  v.  Stewart,  2  E.  D.  S.  88. 

The  court  may  reverse  where  defendant 
was  not  served  and  did  not  appear,  though 
the  constable  returned  a  service.  Fitch  v. 
Devlin,  15  Barb.  47. 

On  appeal  from  a  judgment  by  default 
without  notice  or  service  of  summons  on 
defendant,  or  after  defective  service,  de- 
fendant may  by  affidavit  allege  the  defect 
or  want  of  service,  and  if  he  establishes  it 
the  court  will  grant  relief  against  such 
judgment.  Waring  v.  McKinley,  62  Barb. 
612. 

It  is  not  necessary,  for  that  purpose, 
that  the  appellant  should  show  affirma- 
tively that  he  has  a  valid  defense,  or  that 
manifest  injustice  has  been  done.     lb. 

The  fact  that  defendant's  failure  to  ap- 
pear was  caused  by  a  reliance  on  a  prom- 
ise of  plaintiff's  assignor  to  stop  the  pro- 
ceedings, is  not  ground  for  opening  the  de- 
fault.    Travis  v.  Bassett,  3  E.  D.  S.  171. 

Where  defendant,  on  the  return-  day  of 
the  summons  in  a  justice's  court,  was  mere- 
ly sitting  in  the  room,  when  the  case  was 
called,  waiting  for  the  return  of  her  son, 
who  had  gone  out  to  get  an  attorney,  there 
was,  in  contemplation  of  law,  no  appear- 
ance by  the  defendant  on  the  return  day. 
Whether  this  amounted  to  an  appearance  or 
not,  there  being  an  adjournment  for  an  hour 
to  expire  (under  8  2893),  defendant  did  not 
appear  when  the  default  was  actually  taken 
and  judgment  rendered,  and  so  she  came 
within  §  3064.  McCarthy  v.  Crowley,  24 
State  Rep.  815. 

Where  it  appears  that  both  defendant 
and  his  attorney  were  present  in  the  jus- 
tice's court  on  the  adjourned  day,  and  that 
they  remained  there  until  the  case  was 
called,  and  during  the  trial  thereof,  but 
the  attorney  refused  to  answer  on  behalf 
of  defendant  when  the  case  was  called, 
and  declined  to  take  any  part  in  the  trial 
thereof  on  the  ground  that  it  was  called 
too  late,  a  new  trial  will  not  be  granted. 
Thomas  v.  Keeler,  52  Hun  318;  23  State 
Rep.  436;   16  Civ.  Proc  408. 

Where  a  party  appears  and  asks  an  ad- 
journment, there  is  no  default  which  the 
appellant  court  can  open,  either  under  L. 
1880,  c.  344,  §  16,  or  §  3064,  as  its  power 
is  limited  to  a  failure  to  appear.  It  can- 
not open  a  default  simply  for  a  failure  to 
answer.  Brown  v.  Niagara  Mach.  Co.,  27 
State  Rep.  70;  7  N.  Y.  Supp.  514,  Buffalo 
Supr. 

Where  defendant  excepted  to  the  sureties, 
and  the  justice  erroneously  held  that  the 
notice  of  exception  was  insufficient,  and 
defendant  not  answering,  permitted  plaintiff 
to  take  an  inquest, — Held,  that  the  failure 
of  the  sureties  to  justify,  was  a  defect  in 
the  proceedings  which  affected  substantial 
right   for    which    judgment   should   be    re- 
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versed.  Goff  v.  Bliss,  12  Civ.  Proc.  99, 
Kennedy,  Co.  J. 

The  fact  that  by  the  default  defendant 
lost  an  opportunity  to  set  off  a  claim 
against  plaintiff's  assignor,  is  not  "mani- 
fest injustice/'  as  he  may  maintain  an  ac- 
tion for  it.  Travis  v.  Bassett,  3*  E.  D.  S. 
171. 

The  party  should  furnish,  in  addition  to 
his  own  affidavit,  the  testimony  of  a  wit- 
ness to  establish  his  defense.  Gotteberger 
v.  Harned,  2  E.  D.  S.  128;  and  see  Van 
Wvck  v.  Kelley,  2  E.  D.  S.  128,  note  b; 
Gardner  v.  Wight,  3  E.  D.  S.  334 ;  Silkman 
v.  Boiger,  4  E.  D.  S.  236;  Lent  v.  Jones,  4 
E.  D.  S.  52;  Camp  v.  Stewart,  2  E.  D.  S. 
88;  Jewell  v  Heinzel,  6  Daly  411. 

An  appellant's  affidavit  alone  is  insuf- 
ficient, when  contradicted  by  the  affidavit  of 
plaintiff,  and  of  a  witness  who  proved  the 


claim  on  the  trial.  Gottsberger  v.  Harned; 
Forster  v.  Capewell,  1  Hilt.  47;  Silkman  v. 
Boiger,  4  E.  D.  S.  236;  Armstrong  v.  Craig, 
18  Barb.   387. 

Where  a  default  is  opened,  and  .upon 
specific  conditions  a  new  trial  is  ordered, 
defendant  must  comply  with  those  condi- 
tions or  he  will  lose  the  benefit  of  the  or- 
der.   Mitchell  v.  Menkle,   1  Hilt.   142. 

An  order  of  county  court  opening  a  de- 
fault is  discretionary,  and  not  appealable 
to  supreme  court.  Wavel  v.  Wiles,  24  N. 
Y.  635. 

No  further  appeal.— The  granting  of  a 
new  trial  by  the  county  court  on  appeal 
from  a  judgment  of  justice's  court  rendered 
upon  default  is  so  much  a  matter  of  discre- 
tion as  not  to  be  subject  to  review  by  an- 
other court.  Tucker  v.  Pfau,  53  State  Rep. 
553;   23  N.   Y.  Supp.  953. 


§  3065.     [Am'd,  1893.]     Proceedings  on  new  trial  before  justice. 

Where  a  new  trial  is  directed  before  a  justice  as  prescribed  in  the  last  two 
sections,  the  parties  must  appear  before  him  at  the  time  and  place  specified  in 
the  order  of  the  appellate  court,  without  service  of  any  notice  or  of  a  copy  of 
the  order.  Thereupon  the  like  proceedings  must  be  had  in  the  action,  as  upon 
the  return  of  a  summons  personally  served. 

Co.  Proc.  §  366,  made  more  specific.     Am'd  L.  1893,  c.  380. 


and  a  new  trial  ordered  to  be  had  on  July 
12,  1883.  From  this  order  plaintiff  ap- 
pealed to  General  Term,  where  it  was  af- 
firmed, all  proceedings  being  stayed  pending 
the  appeal.  After  the  affirmance  of  the  or- 
der by  General  Term  the  county  court  made 
an  order  fixing  another  date  for  the  hearing 
before  the  justice. — Held,  that  it  had  pow- 
er so  to  do.    Velsey  v.  Velsey,  40  Hun  471. 


A  defendant  who  has  failed  to  demand 
a  jury  trial  in  dispossess  proceedings  does 
not  thereby  waive  his  right  to  demand  a 
jury  upon  a  retrial  pursuant  to  an  order 
of  the  appellate  court.  Freifeld  v.  Sire,  84 
X.   Y.  Supp.  144. 

On  appeal  to  the  county  court  a  judg- 
ment, rendered  in  the  absence  of  defendant 
before  a  justice  of  the  peace,  was  set  aside 

§  3066.    When  costs  to  be  awarded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs  is  regulated 
as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it  to  a  hearing, 
as  prescribed  in  this  article,  costs  shall  not  be  awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affecting  the  merits; 
or  if  a  new  trial  is  directed,  before  the  same  or  another  justice,  as  prescribed  in 
this  article;  the  costs  of  the  appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the  respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the  appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such  a  part  thereof, 
as  to  the  appellate  court  seems  just,  not  exceeding  ten  dollars,  besides  disburse- 
ments, may  be  awarded  to  either  party. 

Co.  Proc  §§  368  and  371,  in  part. 


To  give  a  justice  jurisdiction  of  the 
person  of  defendant,  not  appearing,  the  re- 
turn of  the  constable  must  be  before  him, 
so  that,  having  adjourned  the  case  without 
such  return,  the  error  of  the  justice  requir- 
ing reversal  of  his  judgment  is  one  of  law, 
which,  under  §  3066,  entitles  defendant  to 
costs  of  course.  A  justice  who  adjourns  a 
case  for  more  than  eight  days,  as  author- 
ized, loses  jurisdiction.  Moore  v.  Taylor, 
88  App.  Div.  4:  84  N.  Y.  Supp.  518. 

On  appeal   from  a  justice,   if  the  judg- 


ment is  reversed  for  an  error  in  fact  not 
affecting  the  merits,  or  if  a  new  trial  is  di- 
rected, the  costs  of  the  appeal  are  in  the 
discretion  of  the  appellate  court '  and  such 
discretion  will  not  be  reviewed  where  there 
was  no  abuse.  Flewellin  v.  Lent,  98  App. 
Div.  241 ;  90  N.  Y.  Supp.  417. 

Where,  on  appeal  by  defendant  from  a 
justice's  judgment,  a  reversal  was  had,  and 
a  new  trial  directed  before  another  justice, 
the  erroneous  determination  of  such  jus- 
tice that  plaintiff  was  stayed  until  payment 
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of  the  costs  of  reversal  was  not  an  "error  in 
fact,"  within  section  3066,  but  an  error  of 
law,  and  on  appeal  by  plaintiff,  he  being 
successful,  he  was  entitled  to  costs  as  of 
right.  Smith  v.  Cayuga  Lake  Cement  Co., 
105  App.  Div.  307;  93  N.  Y.  Supp.  959. 

The  exercise  of  discretion  under  §  3066, 
in  awarding  costs  of  appeal  on  the  re- 
versal of  a  judgment  of  a  justice  for  an  er- 
ror in  fact,  not  affecting  the  merits,  will  not 
be  reviewed  by  the  supreme  court,  though 
it  would  reach  a  different  conclusion,  where 
the  discretion  was  not  abused  or  exercised 
contrary  to  law.  Monroe  v.  White,  25  App. 
Div.  292;   49  N.  Y.  Supp.  517. 

Modification  of  the  form  of  a  justice's 
judgment  should,  under  §  3066,  subd.  5,  be 
without  costs  to  either  party,  where  the  ob- 
jection to  the  form  was  an  open  question, 
and  was  not  urged  on  argument.  Southard 
v.  Becker,  15  Misc.  436;  37  N.  Y.  Supp. 
927,  Co.  Ct. 

On  appeal  to  the  county  court  from  a 
judgment  of  a  justice's  court,  the  costs  of 
appeal  are  in  the  discretion  of  the  county 
court.  Compton  v.  L.  I.  R.  R.  Co.,  1  State 
Rep.  554. 


In  affirming  a  judgment  the  appellate 
court  is  compelled  by  statute  to  award  costs 
to  the  respondent,  and  has  no  power  to  re- 
lieve from  the  payment  of  those  costs. 
Logue  v.  Gillick,  1  E.  D.  S.  398. 

And  on  reversing  judgment  the  court  has 
no  discretion  as  to  costs.  The  reversal 
must  be  with  costs.  Hahn  v.  Van  Doren,  1 
E.  D.  S.  411;  Main  v.  Eagle,  1  E.  D.  S. 
619;  Chapin  v.  Churchill,  12  How.  367, 
Earl,  Co.  J.;  Snvder  v.  Goodrich,  2  E.  D. 
S.  84;  Wood  v.  Brown,  6  Daly  428. 

On  reversal  appellant  is  entitled  to  the 
costs  of  the  court  below,  to  which  he  would 
have  been  entitled  had  the  proper  judgment 
been  rendered  therein.  Jacks  v.  Darrin,  1 
Abb.  232,  C.  P.,  Ingraham,  J. 

Where  a  judgment  is  reversed  because 
before  its  rendition  the  justice  has  lost  jur- 
isdiction by  the  service  of  an  answer  setting 
up  title  in  defendant  and  the  delivery  of  the 
statutory  undertaking,  no  new  trial  can  be 
directed,  the  appeal  being  on  questions  of 
law  only,  and  the  appellant  is  entitled  as  a 
matter  of  right  to  costs.  Harding  v.  Ells- 
ton,  19  Civ.  Proc.  252;  13  N.  Y.  Supp.  549, 
Beattie,  Co.  J. 


§  3067.    Amount  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when  awarded,  must  be  as 
follows,  besides  disbursements: 

To  the  appellant,  upon  reversal,  thirty  dollars. 

To  the  respondent,  upon  affirmance,  twenty-five  dollars. 

Co.  Proc.  §  371,  in  part. 


On  an  appeal  to  a  county  court  from 
a  justice's  court  where  a  new  trial  is  not 
demanded,  the  successful  party  cannot  tax 
the  term  fees  for  the  terms  that  the  case  is 
upon  the  calendar  excluding  the  term  at 
which  it  is  disposed  of.  Horning  v.  Smith, 
19  Civ.  Proc.  142,  Keck,  Co.  J. 

A  defendant  who  had  appealed  from  a 
judgment  rendered  against  him  in  a  county 
court  having  neglected  to  print  and  serve 
his  papers,  a  third  person  who  had  been 
allowed  to  appear  and  protect  his  interest 


in  the  judgment  appealed  from,  moved  to 
have  the  case  stricken  from  the  calendar 
and  for  a  judgment  of  affirmance.  The  mo- 
tion was  granted,  with  ten  dollars  costs, 
unless  the  appellant  should  serve  the 
printed  papers  within  thirty  days.  Upon 
his  failure  so  to  do  a  judgment  of  affirm- 
ance was  entered  in  which  were  included 
$20  for  costs  before,  and  $40  for  costs  of 
argument. — Held,  that  this  was  proper. 
Sprague  v.  Richards,  36  Hun  246. 


ARTICLE    THIRD. 


APPEAL  FOB  A  NEW  TRIAL  IN  THE  APPELLATE  COURT. 


§  3071.  Proceedings  in  appellate  court. 

3072.  Offer  to  compromise  after   return. 

3073.  Amount  of   costs. 


§  3068.  When   appellant  may   demand   new 
trial   in  appellate  court. 

3069.  Undertaking  to  be  given. 

3070.  Offer  to  compromise  before  return. 

§  3068.  [Am'd,  1893.]  When  new  trial  may  be  demanded  in  appellate 
court. 

Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before  the  justice, 
and  the  sum  for  which  judgment  was  demanded  by  either  party  in  his  pleadings 
exceeds  fifty  dollars,  or,  where  in  an  action  to  recover  a  chattel,  the  value  of 
the  property  as  fixed,  together  with  the  damages  recovered,  if  any,  exceeds  fifty 
dollars,  the  appellant  may,  in  his  notice  of  appeal,  except  when  the  appeal  is  to  the 
county  court  of  Kings  county,  demand  a  new  trial  in  the  appellate  court;  and 
thereupon  he  is  entitled  thereto,  whether  the  defendant  was  or  was  not  present 
at  the  trial.     An  appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of  the 
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peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the  county  of  Kings  must 
be  taken  and  disposed  of  in  the  manner  prescribed  in  articles  first  and  second 
of  this  chapter  and  title,  and  not  otherwise. 
In  place  of  part  of  Co.  Proc.  §  352.    Am'd  I*  1893,  e.  380. 


The  right  to  a  new  trial  in  the  appel- 
late court  where  the  amount  demanded  in 
the  pleadings  exceeds  $50  is  governed  by  the 
pleadings  on  which  the*  case  was  tried;  and 
it  is  immaterial  that  the  amount  demanded 
was  reduced  to  $50  by  an  amendment  of  the 
complaint,  made  in  the  absence  of  defend- 
ant, who  failed  to  appear,  relying  on  his 
apparent  right  to  a  new  trial.  Risley  v. 
Van  Delinder,  17  Misc.  661 ;  41  N.  Y.  Supp. 
402,  Sp.  T. 

An  appeal  for  a  new  trial  in  the  appel- 
late court,  in  a  case  where  the  right  to 
such  new  trial  does  not  exist,  will  not  be 
dismissed,  but  it  will  be  heard  as  if  a  new 
trial  had  not  been  demanded.     lb. 

Plaintiff  sued  for  false  representations 
in  the  sale  of  a  horse,  demanding  judgment 
in  the  sum  of  $49.  Defendant  answered, 
admitting  the  sale,  denying  all  other  alle- 
gations in  the  complaint,  and  pleading  a 
counterclaim  for  the  balance  of  the  price 
of  the  horse  unpaid,  amounting  to  $64. — 
Held,  that,  the  counterclaim  being  properly 
pleaded,  defendant  on  appeal  from  the  jus- 
tice's judgment  was  entitled  to  a  new  trial 
on  the  merits  in  the  county  court.  Vande- 
vort  v.  Mink,  113  App.  Div.  601;  98  N,  Y. 
Supp.  772. 

A  counterclaim  for  $60,  interposed  in  an 
action  in  a  justice's  court,  which  is  de- 
murrable and  so  insufficient  as  not  to  au- 
thorize the  reception  of  evidence  under  it, 
does  not  give  to  defendant  the  right  to  a 
new  trial  in  the  County  Court  on  appeal. 
Smith  v.  Rensselaerville  Creamery  Co.,  131 
App.   Div.  387;    115  N.  Y.  Supp.  273. 

Where  defendant  did  not  appear  before 
the  justice,  but  suffered  default  in  the  sum 
of  $79  and  costs,  and  no  issue  of  fact  or 
law  was  joined,  he  was  only  entitled  to  be 
heard  on  questions  of  law.  Doughty  v. 
Picott*  105  App.  Div.  339;  94  N.  Y.  Supp. 
43. 

When  plaintiff's  claim  is  insufficient  for 
purposes  of  a  new  trial,  an  improper  coun- 
terclaim cannot  be  made  the  basis  of  one 
in  the  county  court.  Hall  v.  Werney,  18 
App.  Div.  565;  46  N.  Y.  Supp.  33. 

Where  the  answer  in  an  action  in  jus- 
tice's court  contains  a  counterclaim  suffi- 
cient and  proper  on  its  face,  the  question 
whether  it  was  false  in  fact,  and  pleaded 
for  the  mere  purpose  of  obtaining  a  new 
trial  on  appeal,  could  not  be  tried  on  motion 
and  affidavits  in  the  county  court,  on  ap- 
peal thereto.  Baum's  Castorine  Co.  v. 
Thomas,  92  Hun  1 ;  37  N.  Y.  Supp.  913. 

It  is  the  amount  claimed  in  the  plead- 
ings, and  not  the  amount  of  the  recovery, 
which  gives  the  right  to  a  retrial.  Oven- 
shire  v.  Adee,  27  How.  368;  Merrill  v.  Pat- 
tis  n.  44  How.  289;  Hayes  v.  Kedzie,  11 
Hun  577. 

The  giving  a  new  trial,  where  the  claim, 


by  either  party,  exceeds  fifty  dollars,  means 
a  bona  fide  claim,  and  not  a  claim  set  up 
merely  to  secure  a  new  trial.  Houghton  v. 
Kenyon,  38  How.  107,  Prescott,  Co.  J. 

The  new  trial  is  a  matter  of  right  of 
which  the  applicant  cannot  be  deprived  on 
the  ground  of  any  want  of  particularity  in 
the  statement  in  his  notice  of  appeal.  Fow- 
ler v.  Westervelt,  17  Abb.  59;  40  Barb.  374. 

A  party  cannot  prevent  the  review  of  a 
judgment  by  waiving  costs.  Nellis  v. 
Tucker,  5  Den.  82. 

A  new  trial  may  be  had  in  county  court, 
without  appearance  at  the  trial,  if  the  an- 
swer contains  a  claim  of  more  than  fifty 
dollars.  Fuller  v.  Brierley,  36  How.  47, 
Willard,  Co.  J.  But  see  Houghton  v.  Ken- 
yon, 38  How.   107. 

The  fact  that  in  the  answer  there  is  no 
formal  demand  for  judgment  against  plain- 
tiff for  more  than  fifty  dollars  does  not 
prevent  a  new  trial  in  the  county  court  if 
such  a  claim  iB  in  fact  made  in  the  answer. 
Hall  v.  Matteson,  64  How.  515. 

As  an  amended  pleading  supersedes  the 
original,  the  latter  is  no  longer  to  be 
treated  as  a  pleading  in  the  action;  the  is- 
sue referred  to  in  §  3068  is  limited  to  the 
issue  made  before  the  justice  for  trial  by 
the  amendment  and  on  which  the  trial 
proceeded.  Hinkley  v.  T.  &  A.  Horse  R. 
R.  Co.,  4  State  Rep.  793;  42  Hun  281. 

An  action  was  brought  in  the  justice's 
court  for  $32.85  for  work  and  labor,  to 
which  a  defense  was  interposed  of  breach 
of  contract,  in  that  plaintiff  having  hired 
for  a  definite  time  left  before  the  expiration 
thereof,  without  cause  and  without  leave  of 
defendant  to  defendant's  damage  in  the  sum 
of  $64;  judgment  having  been  rendered  for 
defendant,  an  appeal  was  taken  to  the  coun- 
ty court.  Held  that,  as  the  answer  made 
no  demand  for  an  affirmative  judgment  in 
favor  of  defendant,  it  was  not  a  proper  case 
for  a  new  trial  in  the  county  court.  Royce 
v.  Gibbons,  50  Hun  341;  20  State  Rep.  9. 

Where  in  replevin  the  complaint  alleges 
the  property  to  be  worth  $150,  and  the  an- 
swer admits  it  to  be  worth  $130,  and  the 
judgment  fails  to  fix  the  value,  an  appeal 
for  a  new  trial  lies.  Reynolds  v.  Swick,  35 
Hun  278;  7  Civ.  Proc.  141. 

Where  plaintiff  demanded  judgment  for 
less  than  $50  and  defendant  set  up  a  coun- 
terclaim for  $55,  but  made  no  demand  for 
judgment, — Held,  defendant  not  entitled  to 
a  new  trial.  Dudley  v.  Brinckerhoff,  13 
Civ.  Proc.  92. 

On  the  return  day  defendant  objected  to 
any  further  proceedings  and  asked  that  the 
suit  be  dismissed  as  against  him  on  the 
ground  that  no  legal  service  of  the  sum- 
mons had  been  made,  alleging  that  the 
original  summons,  and  not  a  copy  thereof, 
had  been  served,  but  offering  no  proof  in 
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support  of  his  objection,  whereupon  the 
justice,  in  open  court,  stated  that  the  con- 
stable had  failed  to  return  the  original 
summons,  and  had  made  his  return  on  a 
summons  which  had  been  drawn  up  by  the 
justice  a  day  or  two  before  the  return  day 
named  therein,  and  then  denied  defend- 
ant's motion;  defendant  then  answered, 
and  judgment  was  subsequently  rendered 
against  him.  The  defendant  thereupon  ap- 
pealed to  the  county  court,  demanding  a 
new  trial.  Held,  that,  assuming  that  the 
service  of  the  original  summons  instead  of 
a  copy  was  insufficient,  the  objection  was 
not  available  on  such  an  appeal.  For  the 
purposes  of  the  new  trial,  the  return  of  the 
justice,  although  it  set  forth  the  above 
mentioned  matter,  presented  the  issues  re- 
lieved from  any  errors  of  such  a  nature 
committed  upon  the  trial  before  him. 
Pearce  v.  Nester,  50  Hun  546;  20  State 
Rep.  879. 

Defendant  having  demanded  in  his  no- 
tice of  appeal  a  new  trial,  the  case  goes  into 
the  county  court  upon  the  issue  made  by  the 
pleadings  as  if  originally  commenced  there, 
and  all  mere  irregularities  in  the  process 
and  service  are  waived  by  defendant  ap? 
pearing  and  answering  on  the  merits  and 
by  his  demand  for  a  ne-v  trial.  The  pur- 
pose of  the  provision  for  such  an  appeal  is 
a  new  trial  in  the  county  court,  and  it  takes 
the  place  of  an  appeal  to  common  pleas  un- 
der the  former  practice.  Any  objection  to 
the  manner  of  service  of  the  summons 
and  the  ruling  upon  it  are  not  legitimately 
in  the  appellate  court  for  consideration. 
For  the  purpose  of  a  new  trial  the  return 
presents  the  issue  relieved  from  the  error 
arising  from  any  such  objection.  Although 
the  process  and  proof  of  service  accompany 
the  issue  to  make  the  record  complete  in 
the  county  court  by  showing  the  manner  in 
which  the  action  was  instituted  and  the 
defendant  originally  brought  into  court,  yet 
the  proceedings  which  the  statute  directs 
the  justice  to  return  are  so  limited  as  not 
to  embrace  any  objections  taken  before  him 
to  the  process  or  its  service.     lb. 

The  complaint  alleged  that  plaintiff  was 
in  possession  of  a  farm  which  was  till- 
able; that  defendant  by  flush-boards  placed 
upon  a  dam  unlawfully  raised  the  waters 
of  a  lake  so  that  it  overflowed  his  farm 
and  damaged  his  crops.  This  was  denied 
in  the  answer,  and  defendant  set  up  certain 
legislative  acts  in  defence  of  his  proceed- 
ings. Defendant  also  pleaded  that  the  title 
to  real  estate  would  come  in  question.  The 
undertaking  offered  was  disapproved  by  the 
justice,  who  gave  the  plaintiff  judgment. 
Held,  that  irrespectively  of  this  latter  de- 

§  3069.    Undertaking  necessary  to  make  appeal  effectual. 

To  render  such  an  appeal  effectual,  the  appellant  must,  at  the  time  of  the 
service  of  the  notice  of  appeal  upon  the  justice,  give  the  undertaking  required, 
by  this  title,  to  stay  the  execution  of  the  judgment. 

Co.  Proc.  §  356,  in  part. 


fense  there  was  a  proper  issue  presented  for 
trial,  and  it  was  error  for  the  county  court 
on  a  new  trial  to  exclude  evidence  in  sup- 

goit  of  the  defense.     Shaver  v.  Eldred,  40 
tate  Rep.  889. 

A  new  trial  cannot  be  had  on  appeal  in 
summary  proceedings.  Brown  v.  Cassaday, 
34  Hun  55. 

.  Where  on  appeal  from  justice's  court  a 
new  trial  is  improperly  demanded,  a  mo- 
tion is  proper  for  an  order  transferring  the 
case  to  the  law  calendar  and  that  it  be 
heard  on  the  justice's  return  without  a  new 
trial.     Harvey  v.  Van  Dyke,  66  How.  396. 

Where  a  new  trial  is  improperly  de- 
manded, and  it  appeared  that  all  evidence 
of  a  counterclaim  which  formed  the  basis  of 
the  demand  must  be  excluded,  ^the  county 
judge  has  the  power  to  order  a* further  re- 
turn by  the  justice  presenting  all  of  the 
facts  disclosed  before  him,  so  that  the  ap- 
peal can  be  determined  on  questions  of  law 
alone.  Moore  v.  Trimmer,  17  Civ.  Proc.  99; 
6  N.  Y.  Supp.  430. 

An  answer  in  an  action  in  a  justice's 
court  wherein  judgment  is  demanded 
against  plaintiff  for  .more  than  fifty  dollars 
will  not  entitle  defendant  to  a  new  trial 
upon  an  appeal  to  the  county  court  from 
the  judgment  rendered  by  the  justice,  if 
the  pleading  is  an  improper  or  sham  one; 
an  improper  or  sham  pleading  before  a  jus- 
tice of  the  peace  cannot  be  made  the  basis 
of  a  demand  for  a  new  trial  in  the  appel- 
late court.     lb. 

Where  an  appeal  was  taken  from  a  judg- 
ment of  the  municipal  court  of  Buffalo  to 
the  'superior  court,  in  a  case  in  which  the 
sum  demanded  was  less  than  $50,  and  in  the 
notice  of  appeal  served,  the  appellant  had 
demanded  a  new  trial, — Held,  that  although 
the  appellant  was  not  entitled  to  a  new 
trial,  yet  the  fact  that  he  had  demanded  one 
in  his  notice  of  appeal,  did  not  nullify  his 
appeal,  and  a  motion  to  dismiss  the  appeal 
was  denied.  Kimball  v.  Rich,  20  State  Rep. 
153;  Buffalo  Supr.,  Hatch,  J. 

An  action  was  commenced  in  a  justice's 
court  in  March,  1882,  tried  and  submitted 
to  the  justice  on  August  15.  On  April  14, 
1883,  he  rendered  a  judgment  in  favor  of 
plaintiffs.  They  appealed  to  the  county 
court,  demanding,  in  their  notice  of  appeal, 
a  new  trial  in  that  court.  Held,  that  as  the 
judgment  was  void  because  rendered  after 
the  expiration  of  the  four  days,  it  would 
not  support  the  appeal  attempted  to  be 
taken  by  plaintiffs,  and  that  the  county 
court  erred  in  denying  a  motion  for  its  dis- 
missal made  by*  defendant.  Gillingham 
v.  Jenkins,  40  Hun  594;  2  State  Rep.  300. 
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An  appeal  taken  without  giving  security 
must  be  dismissed,  unless  the  appellate 
court  in  its  discretion  receives  the  security 
nunc  pro  tune.  Lake  v.  Kete,  11  Abb.  N. 
S.'  37.     Woodward,  Co.  J. 

The  giving  security,  when  a  new  trial  is 
desired,  or  may  be  had,  is* jurisdictional, 
and  if  it  is  not  given  the  appeal  will  be 
dismissed.     Kuntz  v.  'Licht,  8  Hun  14. 

The  respondent,  on  an  appeal  from  jus- 
tice's court  for  a  new  trial,  has  ten  days, 
after  the  service  upon  him  of  a  copy  of  the 
undertaking,  or  a  notice  of  filing  the  same, 


to  except  to  it  or  the  sureties.  By  serving 
a  notice  of  trial  before  the  sureties  fail  to 
justify,  he  does  not  waive  the  right  to 
move  to  dismiss  the  appeal  in  case  such 
failure  occurs.  Slattery  v.  Haskin,  3  State 
Rep.  497. 

The  sureties,  although  approved  by  the 
justice  who  rendered  the  judgment  or  a 
judge  of  the  appellate  court,  must  appear 
and  justify  if  excepted  to,  and  the  effect  of 
their  failure  to  do  so  is  to  render  the  un- 
dertaking a  nullity.  Ross  v.  Markham,  5 
Civ.  Proc.  81,  Farnum,  C.  J. 


§3070.     [Am'd,  1.885,  1895.]     Offer  to  compromise  before  return. 

Upon  an  .appeal,*  provided  for  in  this  article,  from  a  judgment  for  a  sum 
of  money  only,  either  party  may,,  within  fifteen  days  after  service  of  the  notice  of 
appeal,  serve  upon  the  adverse  party,  or  upon  his  attorney,  a  written  offer  to 
allow  judgment  to  be  rendered  in  the  appellate  court,  in  favor  of  either  party, 
for  a  specified  sum..  If  tne  offer  is  not  accepted,  it  cannot  be  proved  upon  the 
trial.  If  the  party,  within  ten  days  after  service  of  the  offer  upon  him,  serves 
upon  the  party  making  the  same,  or  upon  his  attorney,  written  notice  that  he 
accepts  the  offer,*  he  must  file  it,  with  sfn  affidavit  of  service  of  the  notice  of  ac- 
ceptance, with  the  clerk  of  the  appellate  court,  who  thereupon  muet  enter  judg- 
ment accordingly.  Where  an  offer  is  made  as  above  provided,  the  party  refusing 
to  accept  the  same  shall  be  liable  for  costs  of  the  appeal, ,  unless  the  recovery 
shall  be  more  favorable  to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor"  the  verdict,  report  or  decision 
in  the  appellate  court  is  given,  shall  be  entitled  to  recover  his  costs  upon  the  ap- 
peal. Costs  when  awarded  according  to  the  provisions  of  this  section  shall  be 
in  amounts  .provided  in  section  3073  of  this  article. 

Co.  Proc.  §  371.  Am'd  L.  1885,  c.  522;  L.  1895,  c.  356.  The  amendment  of  1895 
added  the  last  sentence. 


.  Where  defendant  offered  judgment  for  a 
certain  sum  which  plaintiff  did  not  accept, 
and  some  time  thereafter  plaintiff  recovered 
judgment  for  a  sum  greater  than  the  offer 
of  judgment,  but  less  than  the  offer,  plus 
interest  thereon  from  the  time  of  the  offer 
to  the  time  judgment  was  recovered,  and 
the  plaintiff's  pleadings  did  not  demand  in- 
terest, no  question  of  interest  being  sub- 
mitted to  the  jury,  the  recovery  was  more 
favorable  to  plaintiff  than  the  offer  of 
judgment.  Rose  v.  Wells,  92  App.  Div.  75; 
86  N.  Y.  Supp.  889. 

The  offer  must  be  served  on  the  attorney 
representing  the  party  in  the  appellate 
court.  McLear  v.  Reynolds,  76  App.  Div. 
267;  78  N.  Y.  Supp.  457. 

In  the  absence  of  an  offer,  one  recovering 
in  the  county  court,  though  a  less  amount 
than  before  the  justice  of  the  peace,  is  en- 
titled to  costs.  Pierano  v.  Merritt,  148  N. 
Y.  289;  42  N.  E.  718. 

Where  plaintiff,  on  appeal  from  a  jus- 
tice's judgment,  makes  an  offer  to  take 
judgment  for  a  sum  in  excess  of  $50,  which 
is  refused  by  defendant,  who  makes  no  of- 
fer, and  defendant  afterwards  succeeds,  he 
is  entitled  to  costs  under  §  3229.  Brazee 
v.  Town  of  Hornby,  27  Misc.  129;  58  N. 
Y.  Supp.  387,  Co.  Ct. 

The  decision  in  Rhodes  v.  Carr,  88  Hun 
219;  34  N.  Y.  Supp.  722,  would  seem  to 
have  been  overruled  by  Pierano  v.  Merritt, 


supra,  and  see  section  as  it  now  reads  as 
amended  in  1895. 

A  party  accepting  an  offer  of  judgment 
made  pending  appeal  from  a  justice's  court 
cannot  tax  costs  of  appeal,  under  §  3070, 
since  the  statute,*  by  its  terms,  provides 
for  awarding  costs  only  on  refusal  of  an 
offer,  or  where  no  offer  is  made.  Smith  v. 
Dederick,  18  Misc.  507;  42  N.  Y.  Supp. 
1119,  Co.  Ct. 

Where  a  verdict  was  set  aside  and  a  new 
trial  ordered  in  the  county  court,  on  ap- 
peal from  a  justice's  court,  but  no  ordeT 
was  made  as  to  costs,  and  no  offer  of  judg- 
ment was  made  by  either  party  within  15 
days  after  service  of  notice  of  appeal,  the 
party  succeeding  on  the  new  trial  was  en- 
titled to  the  costs  specified  in  §  3073. 
Wheeler  v.  Mowers,  16  Misc.  331;  39  N.  Y. 
Supp.  731,  Co.  Ct. 

Under  §  3073,  regulating  the  amount  of 
costs  taxable  on  appeal  from  a  justice's 
court,  but  containing  no  provision  for  costs 
of  proceedings  after  the  granting  of  and 
before  the  new  trial,  the  successful  party  is 
not  entitled  to  costs  before  and  after  the 
notice  of  the  new  trial.     lb. 

Where  defendant  sets  up  a  counterclaim, 
and  there  is  a  judgment  for  plaintiff,  a 
judgment  on  appeal  that  neither  party  has 
a  cause  of  action  against  the  other  is  a 
judgment  in  defendant's  "favor,"  within  § 
3070,   entitling  defendant  to   costs   on  ap- 
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peal.     Clark    v.    Malzacher,    20    App.    Div. 
301;  46  N.  Y.  Supp.  1081. 

§  3228,  subd.  4,  providing  that  plaintiff 
in  an  action  to  recover  money  only  is  en- 
titled to  costs,  if  he  recovers  $50  or  more, 
applies  to  actions  commenced  in  justices' 
courts  and  appealed  for  new  trial  in  the 
appellate  court,  and  therefore  plaintiff  in 
such  case  is  entitled  to  costs,  though  he 
made  no  offer  to  accept  judgment  for  a 
specified  amount.  Fowler  v.  Dearing,  6 
App.  Div.  221;   39  N.  Y.  Supp.   1034. 

Acceptance  of  offer  entitles  party  to  costs 
as  incident  to  recovery.  Lauffer  v.  Bast, 
34  Misc.  408;  69  N.  Y.  Supp.  874,  Sp.  T. 

The  section  regulates  the  costs  of  an  ap- 
peal taken  before  the  chapter  took  effect, 
but  heard  and  decided  afterwards.  Garling 
v.  Ladd,  27  Hun  112. 

The  allowance  and  taxation  of  costs,  upon 
an  appeal  from  the  judgment  of  a  justice's 
court,  are  regulated  by  §  3070,  in  all  ac- 
tions where  judgment  on  such  appeal  is 
rendered  subsequently  to  the  passage  of  the 
amendment  of  1885.  Munson  v.  Curtis,  17 
State  Rep.  349;  15  Civ.  Proc.  131;  43  Hun 
214. 

An  action  commenced  in  a  justice's  court, 
after  Sept.  1,  1880,  is  not  excluded  by  § 
3347,  subd.  11,  from  the  operation  of  | 
3070,  as  it  stood  after  the  amendment  of 
1885.  Balcom  v.  Terwilliger,  42  Hun  170; 
4  State  Rep.  681. 

It  was  the  intention  by  the  saving 
clauses  in  §§  3349  and  3352,  and  of  the  re- 
pealing act,  L.  1880,  c.  245,  §  3,  to  con- 
tinue the  provisions  of  the  old  Code,  with 
respect  to  actions  and  proceedings  and  the 
effect  thereof  to  which  the  new  Code  by 
express  words  was  made  inapplicable. 
Pruyn  v.  Lynch,  8  State  Rep.  731. 

After  Sept.  1,  1880,  defendant  appealed 
to  a  county  court  from  a  judgment  recov- 
ered against  him  before  that  date  in  a 
justice's  court.  Plaintiff  having  recovered 
a  judgment  for  six  cents  damages  in  the 
county  court, — Held,  that  the  rights  of  the 
parties  to  costs  were  to  be  determined  by  8 
371  of  the  old  Code  and  not  by  §  3070  of 
the  new  Code.  Atkin  v.  Pitcher,  31  Hun 
352. 

On  Sept.  1,  1880,  an  appeal  was  pending 
in  the  county  court.  Judgment  had  been 
obtained  by  plaintiff  in  the  justice's  court. 
Defendant  had  appealed  to  the  county  court 
and  had  demanded  a  new  trial.  In  his 
notice  of  appeal  defendant  claimed  that 
the  judgment  should  have  been  more  favor- 
able to  him.  No  offer  to  allow  judgment 
under  old  Code,  §  371,  was  made  by  either 
party  within  fifteen  days  thereafter.  In 
May,  1886,  plaintiffs  served  an  offer  on 
defendant  to  allow  judgment  to  be  taken 
against  them,  wholly  reversing  the  judg- 
ment without  costs,  which  offer  defendant 
refused  to  accept.  Defendant  failed  to  ob- 
tain a  more  favorable  judgment  than  plain- 
tiffs offered  him. — Held,  that  defendant 
must  pay  costs  from  the  date  of  the  offer 
to  be  taxed  under  the  old  Code.  Pruyn 
v.  Lynch. 


Offer. — An  offer  made  in  the  court  be- 
low, under  S  2892,  does  not  remain  in  force 
alter  appeal  for  new  trial.  Mock  v.  Saile, 
52  Hun  198;  23  State  Rep.  307. 

The  provisions  of  the  section  apply 
wherever  an  appellant  is  defeated  in  the 
lower  court  and  obtains  a  more  favorable 
judgment  upon  appeal.  Vogel  v.  Schlueter, 
73  Hun  595;  23  Civ.  Proc  256;  56  State 
Rep.  141 ;  26  N.  Y.  Supp.  435. 

While  it  may  be  true  in  strictness  of 
language  that  the  words  "more  favorable 
to  the  appellant"  imply  that  the  judgment 
in  the  lower  court  was  in  his  favor,  we  vet 
think  the  provision  has  application  also 
when  he  was  defeated  in  the  lower  court, 
and  obtains  a  more  favorable  judgment 
upon  the  appeal.     lb. 

The  offer  to  allow  judgment  to  be  taken, 
upon  appeal  for  a  new  trial,  contemplates 
that  it  may  be  made  by  a  party  himself, 
or  acting  through  an  attorney,  and  there- 
fore such  an  offer  need  not  be  subscribed  by 
the  party  in  person.  Sherman  v.  Shisler,  6 
Misc.  203;  27  N.  Y.  Supp.  215,  Buffalo 
Supr.,  Hatch,  J. 

The  only  effect,  so  far  as  costs  are  con- 
cerned, of  §  3070,  is  to  entitle  the  party 
making  the  offer  to  costs,  if  the  recovery 
in  the  appellate  court  is  less  favorable  to 
his  adversary  than  the  offer.  When  such 
offer  of  judgment  is  not  as  favorable  to  the 
adverse  party  as  the  recovery  in  the  appel- 
late court,  the  offer  has  no  effect  on  the 
question  of  costs,  and  the  successful  party 
is  entitled  to  his  costs.  Birdsall  v.  Keyes, 
66  Hun  233;  49  State  Rep.  299;  21  N.  Y. 
Supp.  87. 

An  offer  of  judgment,  served  12  days 
after  notice  of  appeal,  is  not  within  §  3072, 
but  comes  within  §  3070,  and  costs  on  a 
judgment  less  favorable  than  the  offer  are 
to  be  taxed  under  that  section.  Watson  v. 
Benz,  12  N.  Y.  Supp.  51;  34  State  Rep.  327, 
overruling  10  N.  Y.  Supp.  799;  19  Civ. 
Proc.  172;  32  State  Rep.  719;  57  Hun  398. 

A  party  who  refuses  to  accept  an  of- 
fer made,  pending  an  appeal  in  the  appel- 
late court,  taken  by  hiB  adversary,  to  allow 
judgment  to  be  taken  for  a  specified 
amount,  and  obtains  a  more  favorable  judg- 
ment in  the  appellate  court,  can  recover 
costs  from  the  time  of  the  offer,  inasmuch 
as  he  has  obtained  a  judgment  more  fav- 
orable to  him  than  the  offer.     lb. 

Plaintiff  recovered  judgment  against  de- 
fendant for  $30  and  costs.  Defendant  ap- 
pealed to  county  court  demanding  a  new 
trial,  and  served  an  offer  allowing  judg- 
ment against  him  for  $5.  Plaintiff  did  not 
accept,  and  made  no  offer  himself.  On  trial 
in  county  court  a  verdict  was  rendered  for 
plaintiff  for  $35. — Held,  that  plaintiff  was 
not  entitled  to  costs.  It  seems  the  only 
way  a  plaintiff  can  secure  costs  in  such  a 
case  is  by  making  an  offer  to  take  judg- 
ment for  a  sum  specified,  and  if  defendant 
refuses  to  accept  he  is  liable  to  costs,  un- 
less the  recovery  is  more  favorable  to  him 
than  the  offer.    McKuskie  v.  Hendricksoo, 
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128  N.  Y.  555;  40  State  Rep.  619,  rev'g  34 
State  Rep.  001;  12  N.  Y.  Supp.  199. 

Where  an  offer  of  judgment  is  made 
upon  an  appeal  for  a  new  trial,  which  is 
not  accepted,  and  plaintiff  recovers  upon 
the  new  trial  more  than  the  amount  of 
the  offer,  but  less  than*  $50,  he  is  not  en- 
titled to  coats,  but  defendant  is  not,  on 
that  account,  entitled  to  tax,  or  have  re- 
funded the  costs  of  the  court  below,  which 
he  was  required  to  pay  in  order  to  perfect 
his  appeal,  as  his  right  to  do  so  depends 
on  his  succeeding  on  the  appeal.  Sherman 
v.  Shisler. 

If  the  appellant  appears  in  person  the 
offer  to  allow  the  judgment  to  be  amended 
as  claimed  in  the  notice  of  appeal  should 
be  served  on  the  appellant  and  on  the 
justice.     Smith  v.  Hinds,  30  How.   187. 

But  if  the  appellant  appears  by  attor- 
ney, the  offer  should  be  served  on  such 
attorney.     Purvis  v.  Gray,  39  How.  1. 

The    acceptance    of    an    offer    must    be 


served  on  the  party  and  the  justice.  Smith 
v.  Hinds;  Purvis"  v.  Gray.  If  the  appel- 
lant appeals  by  an  attorney,  service  may 
be  on  the  latter.     lb. 

The  offer  cannot  be  used  as  an  argument 
for  a  reduction  on  the  hearing  of  the  ap- 
peal. Finney  v.  Veeder,  45  Barb.  388;  1 
Abb.  N.  S.  366;  31  How.  14. 

In  an  action  for  $50  a  counterclaim  for 
$60  was  set  up,  and  plaintiff  recovered  $8 
damages  and  $3  cost**,  from  which  defend- 
ant appealed  to  the  county  court,  and  on  a 
new  trial  a  verdict  of  no  cause  of  action 
was  rendered.  Held,  that  this  section  ap- 
plies only  to  a  case  where  some  judgment 
is  recovered  by  the  respondent,  and  de- 
fendant was  entitled  to  costs  of  the  trial  in 
the  county  court.  Quick  v.  Wixon,  27  Hun 
592. 

Where  the  offer  is  for  the  full  amount 
of  the  claim,  the  party  is  still  entitled  to 
the  costs  of  appeal.  Hollenback  v.  Knapp, 
42  Hun  207 ;  5  State  Rep.  130. 


More  Favorable  Judgment. 


In  determining  whether  a  verdict  ren- 
dered upon  an  appeal  is  more  favorable  to 
the  appellant,  the  second  verdict  must  be 
compared  with  the  first,  and  not  with  the 
first  as  increased  by  the  interest  accruing 
upon  it  from  the  time  it  was  rendered  to 
the  time  of  recovery  of  the  second  one. 
Kelly  v.  Bonesteel,  29  Hun  546;  Smith  v. 
May,  2  Abb.  N.  S.  227. 

In  estimating  whether  or  not  the  verdict 
in  the  county  court  is  more  favorable,  in- 
terest is  not  to  be  calculated;  thus,  where 
plaintiff  recovered  $80  in  the  justice's 
court,  and  $75  in  the  county  court,  he  is 
entitled  to  costs;  although,  if  interest  had 
been  added,  it  would  have  made  the  sec- 
ond verdict  more  than  $10  less  than  the 
first.  Humiston  v.  Ballard,  39  How.  93; 
modf'd  on  another  point,  63  Barb.  9;  40 
How.  40. 

Where  plaintiff  served  an  offer  to  reduce 
the  judgment,  interest  added  to  the  dam- 
ages by  court  or  jury  in  the  county  court 
cannot  be  estimated  in  considering  the  ques- 
tion whether  the  judgment  of  the  county 
court  is  more  favorable  than  the  offer;  the 
way  in  which  the  verdict  in  the  county 
court  was  arrived  at  may  be  shown  by 
affidavits.  Pike  v.  Johnson,  47  N.  Y.  1. 
The  damages,  not  including  interest,  must 
be  reduced  at  least  ten  dollars.     lb. 

Where  the  judgment  was  for  defend- 
ant for  a  counterclaim  of  $50,  and  on  a 
new  trial  in  the  county  court  the  jury 
found  he  had  no  claim,  he  was  held  enti- 
tled to  costs,  as  he  destroyed  plaintiff's 
claim.     Church  v.  Miller,  46  How.  525. 

Where  plaintiff  recovered  judgment  for 
$50  damages  and  $8.05  costs,  and  defend- 
ant appealed,  specifying  that  the  damages 
should  have  been  $5  and  the  costs  of  the 
justice,  plaintiff  served  an  offer  to  allow 
judgment  to  be  reduced  to  $35  damages; 
defendant  did  not  accept  the  offer,  and  on 
the  trial  in  the  county  court  plaintiff  re- 
covered $25  damages. — Held,  that  plain- 
tiff had  recovered  a  more  favorable  verdict 


and  was  entitled  to  costs.  Baldwin  v. 
Brown,  37  How.  385. 

Judgment  was  rendered  in  a  justice's 
court  in  favor  of  plaintiff  for  $200  and 
$5.28  costs.  An  appeal  was  taken  to  the 
superior  court  for  a  new  trial,  stating  that 
the  judgment  should  have  been  for  only 
$30  in  favor  of  plaintiff.  Plaintiff  offered 
to  reduce  the  judgment  to  $150.  The  an- 
swer was  amended  and  a  payment  of  $100 
and  counterclaims  amounting  to  $380  set 
up  and  judgment  demanded.  A  reply  was 
served  to  the  counterclaims.  The  referee 
found  that  the  defendant  was  indebted  to 
plaintiff  in  the  sum  of  $562,  and  that  un- 
der the  amended  answer  they  established 
counterclaims  amounting  to  $459.69,  which 
left  a  balance  due  plaintiff  of  $102.31,  with 
interest. — Held,  that  plaintiff  was  entitled 
to  costs;  that  the  amount  he  recovered  ex- 
ceeded the  sum  which  he  offered  to  accept 
in  satisfaction  of  the  judgment  and  also 
his  recovery  in  the  justice's  court.  Adolph 
v.  De  Cen,  9  State  Rep.  463;  45  Hun  130; 
13  Civ.  Proc.  5. 

Plaintiff  recovered  in  a  justice's  court 
a  judgment  for  $100  damages  and  $10 
costs,  from  which  defendants  appealed,  ask- 
ing for  a  retrial,  which  was  had,  resulting 
in  a  verdict  of  twelve  dollars  for  plaintiff. 
Within  fifteen  days  after  the  service  of  the 
notice  of  appeal  plaintiff  duly  served  upon 
defendants  a  written  offer  to  allow  judg- 
ment to  be  rendered  in  the  appellate  court 
in  his  favor  for  fifty  dollars,  which  de- 
fendants did  not  accept,  nor  did  they  serve 
any  offer  on  their  part.  Held,  that  neither 
party  was  entitled  to  costs.  Zoller  v. 
Smith,  45  Hun  319;   12  State  Rep.  438. 

Where  a  plaintiff  recovered  judgment 
for  $77  and  costs,  and  defendant  appealed 
to  the  county  court  and  demanded  a  new 
trial,  and  before  the  justice  filed  his  return 
appellant  served  an  offer  to  allow  judg- 
ment for  $30,  which  was  not  accepted,  and 
no  offer  was  made  by  respondent,  and  on 
the   trial    in   the  county   court   respondent 
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recovered  a  verdict  for  $65,  being  for  a 
sum  sufficient  to  carry  costs,  if  the  action 
had  been  originally  commenced  in  the 
county  court,  it  was  held,  that  the  re- 
spondent was  entitled  to  the  full  bill  of 
costs  in  such  an  action.  Birdsall  v.  Keyes, 
66  Hun  233;  49  State  Rep.  299;  21  N.  Y. 
Supp.  87. 

Where,  in  an  action  in  a  justice's  court, 
judgment  was  entered  in  favor  of  plain- 
tiff for  $34.50  damages  and  $18.87  coats, 
and  plaintiff  offered  to  reduce  the  judg- 
ment to  $19.21  and  costs,  and  defendant 
appealed  from  the  judgment,  and  a  trial 
was  had  in  the  appellate  court,  which  re- 
sulted in  a  verdict  in  plaintiff's  favor  for 
$19.21,— Held,  that  defendant  was  entitled 
to  the  costs  of  the  appeal.  Allen  v.  Swan, 
6  Civ.  Proc.  56;  32  Hun  363. 

Plaintiff  sued  in  a  justice's  court  for 
$28.65,  and  defendant  recovered  a  judg- 
ment for  costs  of  $15.39,  which  costs  and 
the  return  fee  of  $2,  plaintiff  paid  and 
appealed  to  the  county  court.  Thereafter 
defendant  served  an  offer  to  allow  judg- 
ment in  the  county  court  for  $28.65,  which 
was  accepted.— Held,  that  plaintiff  was 
entitled  to  recover  the  $17.39  which  he  had 
paid  to  perfect  his  appeal;  the  costs  and 
disbursements  have  nothing  to  do  with 
the  offer  of  judgment  and  ordinarily  follow 
the  recovery  as  an  incident  thereto.  Hol- 
lenback  v.  Knapp,  5  State  Rep.  130;  42 
Hun  207. 

Upon  a  trial,  plaintiff  recovered  a  judg- 
ment of  $25.48  damages  and  $7  costs,  in 
all  $32.48.  Upon  an  appeal  taken  by  de- 
fendants, the  county  court  affirmed  the 
judgment  to  the  extent  of  $18  damages  and 
$7  costs — in  all,  $25 — and  reversed  it 
as  to  the  residue.  Held,  that  plaintiff  was 
entitled  to  the  costs  of  the  appeal.  Chapin 
v.  Skeels,  20  Hun  448. 

Plaintiff  having  recovered  a  judgment 
for  $9.08,  defendant  appealed  to  the  county 
court,  where  a  verdict  was  rendered  in  his 
favor;  no  offer  was  made  by  plaintiff. — 
Held,  that  defendant  was  entitled  to  have 
the  costs  taxed  in  his  favor.  Snyder  v. 
Hughes,  27  Hun  373. 

A  plaintiff  recovered  a  judgment  and  de- 
fendant appealed,  stating  in  his  notice  of 


appeal,  as  the  ground  thereof,  "that  the 
judgment  should  have  been  in  favor  of 
defendant  and  against  plaintiff  for  costs." 
No  offer  was  made  by  plaintiff,  and  upon 
the  trial  the  judgment  was  reduced  forty 
dollars. — Held,  that  the  Code  did  not  re- 
quire the  appellant  to  state  in  his  notice 
of  appeal  the  exact  amount  of  the  error 
in  the  judgment,  and  that  he  was  entitled 
to  receive  his  costs.  Chamberlain  v.  Cham- 
berlain, 25  Hun  199. 

It  seems,  that  on  an  appeal  from  a  jus- 
tice's court  to  a  county  court,  where  a  new 
trial  is  had  in  the  latter  court,  plaintiff, 
if  no  offer  of  judgment  has  been  made,  is 
entitled  to  costs  if  he  recovers  any  verdict 
against  defendant.  Munson  v.  Curtis,  15 
Civ.  Proc.  131;  17  State  Rep.  349;  43  Hun 
214. 

Where  respondent  recovers  nothing  he 
can  have  no  costs.  Quick  v.  Wixon,  27 
Hun  692. 

Plaintiff,  having  been  defeated  in  an  ac- 
tion brought  by  him  in  a  justice's  court, 
appealed  to  the  county  court  and  demanded 
a  new  trial,  and  upon  such  new  trial  he 
recovered  $3. — Held,  that  he  was  entitled 
to  recover  costs.  Vanderwerken  v.  Brown, 
38  Hun  234. 

Coats  where  no  offer  made. — An  ap- 
pellant prevailing  on  a  new  trial  is  entitled 
to  costs  where  there  has  not  been  an  offer 
of  judgment,  if  the  verdict,  report,  or  de- 
cision upon  the  appeal  is  more  favorable 
to  him  by  $10  than  the  verdict  or  decision 
in  the  court  below.  Vogel  v.  Schlueter,  23 
Civ.  Proc.  256;  26  N.  Y.  Supp.  435;  73 
Hun  595;  56  State  Rep.  141. 

On  appeal  by  plaintiff  to  the  county 
court  from  a  judgment  of  a  justice's  court 
in  favor  of  defendant  a  verdict  was  ren- 
dered in  favor  of  plaintiff  for  $12.  Neither 
party  offered  to  allow  judgment  after  ap- 
peal to  the  county  court. — Held,  that  plain- 
tiff was  entitled  to  full  costs.    lb. 

Where  the  recovery  in  county  court  is 
for  a  sum  sufficient  to  entitle  plaintiff  to 
costs  if  his  action  had  been  originally  com- 
menced in  that  court,  he  is  entitled  to  the 
full  bill  of  coats  in  such  an  action.  Bird- 
sail  v.  Keyes,  49  State  Rep.  299;  21  N.  Y. 
Supp.  87;  66  Hun  233. 


§  3071.    Proceedings  on  appeal  for  new  trial. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  expiration  of  ten 
days  upon  the  time  of  filing  the  justice's  return,  the  action  is  deemed  an  action 
at  issue  in  the  appellate  court;  and  all  the  proceedings  therein,  including  the 
entry,  enforcement,  and  review  of  the  judgment,  are  the  same,  as  if  the  action 
had  been  commenced  in  the  appellate  court,  except  as  otherwise  specially  pre- 
scribed in  this  chapter. 

In  place  of  Co.  Proc  §  364,  in  part,  and  §  366,  in  part. 


The  exception  in  section  3071  did  not 
exclude  from  the  operation  of  that  section 
the  matter  of  offers  and  costs  dealt  with  in 
the  other  sections  referred  to,  there  being 
nothing  in  conflict  between  their  provisions 
and  the  provisions  of  section  3071.  Law- 
son  v.  Speer,  91  App.  Div.  411;  86  N.  Y. 
Supp.  915. 


Where  defendant  regularly  appealed 
from  a  justice's  judgment,  and  the  justice 
failed  to  file  his  return  within  the  time 
required  by  law,  but  notwithstanding  this 
the  case  was  placed  on  the  calendar  at 
plaintiff's  instance,  defendant,  having  served 
no  notice  of  trial  nor  note  of  issue,  and 
not  having  waived  his  right  to  have  the 
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same  stricken,  was  entitled  to  have  the  case 
stricken  from  the  calendar  without  pay- 
ment or  witness  fees.  Morgan  v.  Zimmer, 
120  App.  Div.  672;   105  N.  Y.  Supp.  914. 

After  a  notice  of  appeal  had  been  served, 
an  offer  that  judgment  in  a  certain  sum 
might  be  taken  against  defendant,  signed 
by  an  attorney-at-law  as  attorney  for  de- 
fendant, was  a  good  offer,  though  the  cause 
was  not  at  issue,  and  though  defendant  had 
not  previously  appeared  in  the  appellate 
court,  since  a  party  may  appear  specially 
in  a  manner  other  than  as  specified  in  sec- 
tion 421.  Cutting  v.  Jeesmer,  101  App. 
Div.  283;   91  N.  Y.  Supp.  658. 

On  a  new  trial  in  county  court  on  ap- 
peal from  a  justice's  judgment  the  case 
should  be  tried  on  the  issues  formed  in  the 
justice's  court.  Utter  v.  Nelligan,  92  Hun 
185;  36  N.  Y.  Supp.  591;  White  v.  Gray, 
96  App.  Div.  154;  89  N.  Y.  Supp.  481. 

County  courts  are  authorized  to  grant 
new  trials  on  their  minutes  in  cases  orig- 
inating in  justice's  courts  and  retried  in 
county  courts.  Hinman  v.  Stillwell,  34 
Hun  178. 

Jurisdiction. — On  appeal  from  a  judg- 
ment the  county  court  has  for  the  pur- 
poses of  trial  and  judgment  the  same  juris- 
.  diction  as  if  the  action  had  been  originally 
brought  in  that  court.  The  fact  that  the 
sum  involved  exceeded  the  limits  of  the  jus- 
tice will  not  deprive  the  county  court  of 
jurisdiction.  Cronnell  v.  Comstock,  12 
Hun  293. 

When  a  foreign  corporation  is  sued  in 
a  justice's  court,  and  appeals  for  the  pur- 
pose of  having  a  new  trial,  the  appeal  gives 
the  court  jurisdiction  of  the  subject-matter, 
and  the  appearance  of  defendant  gives  ju- 
risdiction of  the  person.  Burton  v.  Wheel- 
er &  Wilson  Mfg.  Co.,  5  Week.  Dig.  384. 

By  taking  his  appeal  from  the  judgment 
in  form  as  for  a  new  trial,  the  appellant 
does  not  waive  the  right  to  raise  in  the 
appellate  court,  as  fully  as  he  might  if  he 
had  appealed  on  questions  of  law  only,  all 
questions  properly  raised  in  the  court  be- 
low, excepting  those  as  to  proceedings  which 
took  place  in  the  trial  of  the  action.  lb.; 
Stevens  v.  Benton,  2  Lans.  156;  39  How. 
13. 

If  the  return  does  not  show  that  there 
was  an  issue  joined  there  can  be  no  new 
trial,  but  only  a  dismissal.  McCann  v. 
Sheeke,  5  Week.  Dig.  420. 

The  county  court  on  motion  dismissed  an 
appeal  from  justice's  court,  where  the  no- 
tice demanded  a  new  trial,  "unless  defend- 
ant amend  his  answer"  and  pay  costs  of 
motion.  No  irregularity  in  the  appeal  was 
shown,  but  it  was  claimed  that  a  new  trial 
could  not  be  had  and  that  the  appeal  was 
unauthorized  by  law. — Held,  error;  that  no 
sufficient  reason  for  such  dismissal  was  pre- 
sented; that  appellant  was  entitled  either 
to  a  new  trial  or  to  a  hearing  and  deter- 
mination on  the  question  of  law  presented 
by  the  appeal,  and  that  a  general  denial  in 
his  answer  was  sufficient  to  entitle  him  to 
have  the  appeal  determined  without  amend- 
ment.   Matteson  v.  Hall,  64  How.  515. 


An  improper  pleading  cannot  be  made 
the  basis  of  a  demand  for  a  new  trial*  in 
the  county  court.  Denniston  v.  Trimmer, 
27  Hun  393. 

Where  it  does  not  appear  from  the  rec- 
ord on  an  appeal  to  the  county  court  from 
the  justice's  judgment  that  a  question  of 
title  to  real  property  was  tried  before  the 
justice,  though  the  pleadings  seem  to  show 
one,  the  county  court  upon  a  new  trial 
therein  should  not  dismiss  the  complaint 
merely  because  the  title  to  land  was  ques- 
tioned on  such  new  trial.  Gould  v.  Patter- 
son, 22  Civ.  Proc.  230;  18  N.  Y.  Supp.  332; 
45  State  Rep.  85;  63  Hun  575;  28  Abb.  N. 
C.  385. 

In  trespass  the  answer  contained  a  gen- 
eral denial  and  alleged  ownership  and  pos- 
session in  defendant.  Defendant  did  not 
give  an  undertaking,  and  the  action  pro- 
ceeded to  judgment.  The  record  on  appeal 
did  not  show  that  the  title  to  real  estate 
came  in  question  on  the  trial ;  but  plaintiff's 
testimony  on  the  new  trial  in  county  court 
showing  that  the  title  did  come  in  ques- 
tion, the  court  dismissed  the  case. — Held, 
error;  that  upon  the  return  it  was  incum- 
bent on  the  county  court  to  hear  such  evi- 
dence as  was  offered  and  to  pass  upon  it, 
notwithstanding  any  rights  or  privileges 
which  were  secured  to  defendant  by  the 
provisions  relating  to  trials  before  justices 
of  the  peace,  but  which  have  been  waived  by 
his  omission  to  file  an  undertaking.    lb. 

Upon  the  joining  of  issue  before  a  jus- 
tice ot  the  peace  a  judgment  was  rendered 
for  defendant  dismissing  the  action  upon 
the  ground  that  the  amount  involved  was 
beyond  his  jurisdiction.  Plaintiff  appealed 
to  the  county  court,  and  demanded  in  his 
notice  of  appeal  a  new  *  trial.  A  motion 
was  thereupon  made  by  defendant  to  dis- 
miss the  appeal  on  the  ground  that  the 
justice  had  no  jurisdiction  and  could  not 
take  recognizance  of  the  action,  for  the 
reason  that  the  sum  total  of  the  accounts 
of  both  parties  proved  to  the  satisfaction 
of  the  justice  exceeded  $400.  The  motion 
was  granted,  and  the  plaintiff  appealed 
therefrom. — Held,  that  the  granting  of  such 
order  was  erroneous.  Quaere,  whether  the 
question  as  to  the  amount  involved  could 
be  properly  reviewed  by  the  county  court 
upon  such  appeal.  Bartlett  v.  Mudgett,  75 
Hun  292;  23  Civ.  Proc.  288;  56  State  Rep. 
771;  27  N.  Y.  Supp.  56,  Rumsey,  J. 

Amendment.— §§  348  and  3071  give  the 
county  court  power  to  grant  any  amend- 
ment to  the  pleadingB  which  the  supreme 
court  could  grant  in  an  action  there  pend- 
ing. Simpson  v.  Rome,  W.  &  O.  R.  R.  Co., 
48  Hun  113;  15  State  Rep.  539. 

County  court  may  allow  amendment  in- 
creasing demand  to  sum  greater  than  in 
justice's  court  where  action  was  brought. 
Jacob  v.  Watkins,  10  App.  Div.  475;  42  N. 
Y.  Supp.  6;  or  may  allow  amendment  set- 
ting up  new  defense.  Paddock  v.  Barnett, 
88  Hun  381;  68  State  Rep.  772;  34  N.  Y. 
Supp.  834. 

A  complaint  alleging  false  and  fraudu- 
lent   representations    by   defendants   as   to 
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their  responsibility,  made  with  intent  to 
deceive  plaintiff,  whereby  he,  relying  upon 
such  representations,  was  induced  to  loan 
defendants  money,  taking  their  note  (which 
was  set  out  in  the  complaint)  is  an.  action 
for  fraud,  entitling  plaintiff  to  execution 
against  defendants'  persons,  §§  3026,  2895; 
and  therefore,  on  appeal  by  defendants  to 
the  county  court  from  a  judgment  of  the 
justice  court  for  plaintiff,  awarding  also  ex- 
ecution against  defendants'  persons,  plain- 
tiff should  not  be  allowed  to  recover  in  con- 
tract, on  the  note.  Smith  v.  Smith,  4  App. 
Div.  227;  38  N.  Y.  Supp.  551. 

In  such  a  case  an  amendment  changing 
the  action  from  an  action  for  fraud  to  an 
action  in  contract  is  properly  refused.    lb. 

Where  causes  which  arise  in  justices' 
courts  are  appealed  to  the  county  court, 
where  a  new  trial  is  demanded,  the  plead- 
ings should  not  be  changed  in  the  appel- 
late court  unless  it  clearly  appears  that 
substantial  justice  requires  such  amend- 
ment. Cook  v.  Village  of  Waterford,  25 
State  Rep.  90;  6  N.  Y.  Supp.  616. 

On  an  appeal  the  court  cannot  allow  an 
amendment  demanding  judgment  for  more 
than  $50,  so  as  to  entitle  appellant  to  a 
new  trial,  as  the  case  must  be  disposed  of 
on  the  pleadings  as  they  left  the  trial  court. 
Longrill  v.  Downey,  7  N.  Y.  Supp.  503, 
Buffalo  Supr. 

The  county  court  has  no  right  to  strike 
out  the  answer,  or  part  of  the  answer,  when 
the  action  has  been  tried  in  a  justice's 
court.  Fuller  v.  Brierley,  36  How.  47, 
Willard,  Co.  J. 

Even  though  it  may  set  up  a  claim  fic- 
titious in  amount,  for  the  purpose  of  en- 
titling defendant  to  a  new  trial  on  appeal; 
but  the  pleadings  must  stand  as  in  the 
court  below.     Thompson  v.  Pine,  5  Hun  647. 

The  court  cannot  on  appeal  allow  an  an- 
swer interposed  in  justice's  court  consist- 
ing of  a  general  denial,  to  be  amended  by 
inserting  new  and  affirmative  defenses,  such 
as  payment,  set-off,  or  counterclaim.  Sem- 
ble,  no  amendment  should  be  allowed  which 
will  entirely  change  the  issues  in  the  court 
below,  but  only  such  as  will  enable  the  par- 
ties fully  and  fairly  to  try  such  issues. 
Reno  v.  Millspaugh,  14  Hun  229. 

It  is  not  an  abuse  of  discretion  for  the 
county  court,  in  a  case  appealed  from  a 
justice's  court,  to  refuse  to  allow  an  amend- 
ment of  the  complaint  which  changes  the 
nature  of  the  action  to  one  against  de- 
fendants individually  to  one  against  them 
as  trustees  of  a  school  district.  Shuler  v. 
Meyers,  5  Lans.  170. 

The  county  court  has  no  authority  to 
grant  an  amendment  of  the  complaint,  so  as 
to  increase  the  damages  claimed  to  a  sum 
equal  to  the  finding,  without  imposing  as 
terms  therefor  the  relinquishment  of  the 
verdict,  payment  of  costs  of  appeal,  and  a 
consent  to  a  new  trial.  Coulter  v.  Am. 
Merchants'  Union  Ex.  Co.,  5  Lans.  67,  rev'd 
on  another  point,  56  N.  Y.  585. 

Where  plaintiff  succeeded  in  justice's  and 
county  courts  in  an  action  on  a  promissory 


note,  but  a  new  trial  was  ordered  by  the 
supreme  court, — Held,  that  on  such  new 
trial  in  the  county  court,  it  was  within  its 
power  to  allow  plaintiff  to  amend  his  com- 
plaint by  alleging  a  cause  of  action  for 
money  lent,  and  also  alleging  that  the 
promissory  note  set  out  in  the  original  com- 
plaint was  left  with  plaintiff  by  defend- 
ant as  security  for  the  loan.  Cramer  v. 
Lovejoy,  5  Stale  Rep.  190;  41  Hun  581. 

Where  defendant  pleads  a  general  de- 
nial and  title  to  the  land  in  himself  in  an 
action  for  trespass  commenced  in  justice's 
court  and  the  case  was  commenced  again  in 
county  court,  the  allowance  by  that  court 
at  the  close  of  the  trial  of  an  amendment  to 
the  answer  making  it  conform  to  the  truth 
by  inserting  instead  of  defendant's  name 
that  of  his  wife  as  owner,  is  improper. 
Such  amendment  is  a  matter  of  substance; 
not  of  form,  and  in  fact  permits  the  substi- 
tution of  a  new  defense  for  that  originally 
pleaded,  which  is  not  permitted  by  the  Code, 
and  together  with  the  evidence  under  it  or 
any  evidence  not  in  the  line  of  any  defense 
pleaded  in  the  justice's  court  cannot  be 
availed  of  in  the  county  court  and  cannot 
be  availed  of  on  appeal.  McGinnis  v.  Mur- 
phy, 23  Week.  Dig.  215. 

Upon  appeal,  where  a  new  trial  is  de- 
manded, the  only  limitation  upon  the  power 
of  the  county  court  to  allow  plaintiff  to 
amend  his  complaint,  is  that  it  cannot  per- 
mit a  new  cause  of  action  to  be  introduced, 
and  where  in  an  action  of  replevin  the 
only  defect  asserted  to  be  in  the  complaint 
is  that  it  fails  to  allege  that  the  taking  of 
the  chattels  sought  to  be  recovered  was 
wrongful,  the  court  has  power  to  and 
should,  upon  application  of  plaintiff,  permit 
an  amendment,  so  that  it  shall  set  forth 
that  the  taking  was  wrongful.  Button  v. 
Lusk,  19  Civ.  Proc.  111. 

New  trial  in  county  court. — Where  a 
new  trial  is  had  upon  an  issue  of  fact, 
the  parties  are  restricted  to  the  issue  raised 
in  the  justice's  court.  Savage  v.  Cock,  17 
Abb.  403.  Cannot  amend  answer  so  as  to 
plead  a  new  defense.  lb.  Contra,  Gould 
v.  Patterson,  22  Civ.  Proc  230;  18  N.  Y. 
Supp.  332;  45  State  Rep.  85;  63  Hun  575; 
28  Abb.  N.  C.  385. 

But  are  not  confined  to  the  grounds  taken 
or  objections  stated  in  the  justice's  court. 
Lapham  v.  Rice,  63  Barb.  485,  rev'd  on  an- 
other point,  55  N.  Y.  472. 

The  appellate  court  must  hear  at  the 
same  time  and  pass  upon  all  questions,  both 
those  of  error  in  law  and  error  in  fact,  and 
of  a  motion  for  a  new  trial.  Cook  v. 
Swift,  10  Abb.  212;   18  How.  454. 

Where  the  county  court  refused  to  hear 
argument  upon  the  whole  case,  at  the  same 
time  requiring  the  appellant  to  argue  his 
motion  for  a  new  trial  before  proceeding 
with  the  case  or  lose  the  benefit  of  it,  the 
supreme  court  reversed  the  judgment,  and 
left  the  cause  pending  upon  the  appeal  in 
the  county  court  to  be  proceeded  with  anew, 
lb. 

The   county    court   must    pass   upon    all 
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questions  raised  in  the  court  below  as  to 
jurisdiction,  regularity  of  process,  its  serv- 
ice and  return,  and  whether  all  the  proper 
parties  are  before  the  court,  and  if  it  re- 
fuses to  do  so,  and  compels  the  appellant 
to  proceed  to  a  new  trial,  on  which  judgment 
is  rendered  against  him,  General  Term  will 
reverse  and  direct  a  new  trial,  though  the 
objections  were  frivolous  and  devoid  of 
merit.     Mazon  v.  Reed,  8  Hun  618. 

An  objection  to  the  form  of  the  complaint 
not  taken  before  the  justice  cannot  be 
raised  in  the  county  court  on  a  new  trial. 
Fowler  v.  Westervelt,  40  Barb.  374;  17 
Abb.  50. 

Plaintiff  brought  two  actions  on  sep- 
arate causes  of  action,  and  recovered  judg- 
ment in  both.  The  claims  in  each  action 
were  alike,  except  as  to  the  time  when  they 
were  alleged  to  have  accrued.  On  appeal 
in  the  first  action  the  judgment  was  re- 
versed. On  appeal  in  the  second  case, 
plaintiff  abandoned  the  cause  of  action  on 
which  the  judgment  in  that  case  was  ob- 
tained, and  claimed  to  recover  on  the  first 
cause  of  action,  and  was  thereupon  non- 
suited.— Held,  no  error;  that  the  two 
causes  of  action  having  been-  prosecuted  to 
judgment  separately,  were  to  be  treated  on 
appeal  as  .separate  and  distinct;  that  the 
issue  tried  by  the  county  judge  was  that 
brought  up  by  the  appeal  from  the  second 
judgment,  and  plaintiff  could  not  change 
the  issue  by  making  a  claim  for  another 
and  different  cause  of  action.  Calkins  v. 
Power,  8  Week.  Dig.  474. 


In  justice's  court  defendant  pleaded  in 
bar  a  judgment  in  his  favor  in  another  ac- 
tion in  justice's  court,  but  was  defeated. 
On  appeal  to  county  court  a  retrial  was 
had,  but  before  the  retrial  the  judgment 
pleaded  in  bar  had  been  reversed  on  appeal, 
but  defendant  had  further  appealed  to  Gen- 
eral Term.  Held,  that  the  reversal  de- 
stroyed the  efficacy  of  the  judgment  as  a 
bar,  and  operated  retrospectively,  its  prac- 
tical operation  being  to  declare  that  when 
the  judgment  was  interposed  as  a  bar  it 
had  no  validity;  and  that  the  appeal  to 
General  Term  did  not  impair  the  effect. 
HaU  v.  Andrews,  65  N.  Y.  572. 

A  motion  for  a  new  trial  may  be  made 
in  the  county  court  on  the  minutes.  Beach 
v.  Skillman,  12  Hun  297;  Kenner  v.  Morri- 
son, 12  Hun  204. 

Re-trial  of  actions  of  replevin  in  county 
court.     Merrill  v.  Pattison,  44  How.  289. 

Orders  granting  a  new  trial  are  not  ap- 
pealable.    Wavel  v.  Wiles,  24  N.  Y.  635. 

A  county  court  has  no  power  to  order 
the  exceptions  taken  upon  a  trial  before  it 
to  be  heard  in  the  first  instance  at  General 
Term  of  the  supreme  court.  Johnson  v. 
N.  Y„  Ont.  &  W.  R.  R.  Co.,  17  Week.  Dig. 
286. 

The  judgment  entered  upon  the  report  of 
a  referee  in  an  action  brought  into  county 
court  for  retrial  is  a  judgment  of  the  coun- 
ty court,  the  same  as  though  the  action 
had  been  tried  by  the  county  judge  without 
a  jury.     Cook  v.  Darrow,  22  Hun  306. 


§  3072.    Offer  to  compromise  after  return. 

Cither  party  may,  at  any  time  after  the  action  is  deemed  at  issue  in  the 
appellate  court,  and  before  the  trial,  serve  upon  the  adverse  party,  a  written 
offer  to  allow  judgment  to  be  taken  against  him,  for  a  sum,  or  property,  or  to 
the  effect,  therein  specified,  with  or  without  costs.  If  there  are  two  or  more  de- 
fendants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by  one  or  more 
defendants,  against  whom  a  separate  judgment  may  be  taken;  and,  if  it  is 
accepted,  the  action  becomes  severed,  and  may  proceed  against  the  other  defend- 
ants, as  if  it  had  been  originally  commenced  against  them  only.  If  the  party 
receiving  the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse  party, 
notice  that  he  accepts  it,  he  may  file  it,  with  proof  of  acceptance ;  and  thereupon 
the  clerk  must  enter  judgment  accordingly.  If  the  offer  is  not  thus  accepted, 
it  cannot  be  proved  upon  the  trial;  and  if  the  party,  to  whom  it  was  made, 
fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  but  must  pay  costs  from  that  time. 

In  place  of  Co.  Proc  §  366,  in  part. 


§  3072  applies  only  to  cases  where  the 
action  is  deemed  at  issue  in  the  appellate 
court,  which  is  not  until  twenty  days  after 
notice  of  appeal.  Watson  v.  Benz,  34  State 
Rep.  327;  12  N.  Y.  Supp.  51,  prior  deci- 
sion, 10  N.  Y.  Supp.  799;  19  Civ.  Proc.  172; 
32  State  Rep.  719;  57  Hun  398. 

When  the  case  on  an  appeal  has  become, 


under  8  3071,  an  action  in  the  appellate 
court,  toe  rights  of  the  parties  as  to  costs 
are  governed  by  the  provisions  of  law 
applicable  to  actions  originally  commenced 
in  such  appellate  court.  Birdsall  v.  Keyes, 
66  Hun  233;  49  State  Rep.  299;  21  N.  Y. 
Supp.  87. 


§  3073.    Amount  of  costs  on  appeal. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when  awarded,  must  be  as 
follows,  besides  disbursements: 
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f  3074 
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For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is  regularly  on  the 
calendar,  excluding  the  term,  at  which  it  is  tried,  or  otherwise  finally  disposed  of, 
ten  dollars. 

Co.  Proc.  §  371,  in  part. 


Under  §  3073,  regulating  costs  on  ap- 
peals to  the  county  court,  only  the  trial  fee 
of  $20  provided  for  in  that  section  can  be 
taxed  in  such  cases.  Shaver  v.  Eldred,  86 
Hun  51;  33  N.  Y.  Supp.  158. 

Plaintiff  defeated  in  justice's  court  re- 
covered over  ten  dollars  on  new  trial  in 
the  county  court,  was  held,  entitled  to  costs. 
Vogel  v.  Schlueter,  73  Hun  595;  56  State 
Rep.  141;  23  Civ.  Proc.  256;  26  N.  Y.  Supp. 
435. 

A  case  certified  to  the  supreme  court 
by  reason  of  the  disqualification  of  the 
county  judge,  is  for  the  purposes  of  costs 
deemed  to  be  still  in  the  county  court,  and 
on  appeal  from  an  order  of  the  supreme 
court  granting  a  new  trial,  only  the  costs 
of  an  appeal  from  an  order  of  the  county 
court — ten  dollars — can  be  allowed.  Mc- 
Laughlin v.  Smith,  3  Hun  250;  Taylor  v. 
Seeley,  4  How.  314;  3  C.  R.  84,  Parker,  J.; 
O'Callaghan  v.  Carroll,  16  How.  327,  Har- 
ris, J. 


Where  in  an  action  brought  in  a  county 
court  it  is  decided  that  although  the  court 
has  jurisdiction  over  the  parties,  it  has 
none  over  the  subject  of  the  action,  defend- 
ant may  have  the  costs  taxed  in  his  favor. 
Thiem  v.  Madden,  27  Hun  371. 

Titles  1,  2,  and  3,  of  chapter  21,  are  in- 
applicable to  actions  begun  in  justices' 
courts  and  retried  on  appeal  in  county 
courts.  Zoller  v.  Smith,  45  Hun  319;  12 
State  Rep.  438. 

Where  a  defendant  has  been  held  on  a 
trial  before  two  justices  by  an  order  of 
filiation,  and  on  appeal  to  the  court  of 
sessions  such  an  order  has  been  vacated  and 
defendant  held  for  a  trial  on  the  merits, 
on  which  he  is  held  not  to  be  the  father  of 
the  child,  the  costs  are  to  be  governed  by 
§  3073,  the  proceeding  being  analogous  to 
that  on  an  appeal  from  a  justice's  court 
where  a  new  trial  is  had  in  the  county 
court.  Mayham  v.  Allen,  50  Hun  343;  19 
State  Rep.  811. 


TITLE  IX. 

Costs. 


§  3074.  When  prevailing  party  to  recover 
costs.     What  costs  allowed. 

3075.  When    neither    party    to     recover 

costs. 

3076.  Amount  of  costs  limited. 

3077.  Costs  upon  demurrer. 


§  3078.  Taxation  of  costs. 

3079.  Increased  costs. 

3080.  Costs  on  judgment  for  one  or  more 

defendants. 

3081.  Costs  wrongfully  collected  may  be 

recovered  back. 


§  3074.  [Am'd,  1903.]  When  prevailing  party  have  costs.  What  costs 
allowed. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who  recovers  judgment 
in  an  action  in  a  justice's  court,  is  entitled  to  costs;  which  must  be  included  in  the 
judgment.  Costs  consist  of  the  fees,  allowed  by  law,  for  services  necessarily 
rendered  in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or  paid  by  him, 
as  prescribed  by  law;  and  of  such  other  expenses,  as  a  party  is  entitled  to  include 
in  his  costs,  by  express  provision  of  law.  The  defendant  in  an  action  brought 
in  a  justice's  court  may  require  security  for  costs  to  be  given,  where  the  plaintiff 
is  a  foreign  corporation.  So  far  as  practicable,  the  provisions  of  title  three  of 
chapter  twenty-one  of  this  act,  shall  apply  to  the  proceedings  for  requiring  such 
security,  the  requisites  of  the  undertaking  and  the  justification  of  sureties  therein. 

2  R.  S.  247,  §  126,  in  part;  I*  1857,  c.  775,  §  2;  L.  1866,  c.  692,  §  2.  Am'd  L.  1903, 
c  276. 


A  defendant  in  whose  favor  a  justice  of 
the  peace  renders  judgment  dismissing  the 
complaint  and  for  costs,  which,  under  § 
3074,  consist  of  the  "fees  allowed  by  law 
for  services  necessarily  rendered  in  the  ac- 
tion at  the  request  of  the  party  entitled  to 


costs,  or  paid  by  him  as  prescribed  by 
law,"  is  liable  to  the  justice  for  such  costs, 
other  than  those  paid  by  him,  where  they 
are  not  collected  from  the  plaintiff,  and  the 
fees  for  entering  the  judgment  and  for 
swearing  witnesses  for  the  defendant  are 


51  3075-3077 
c  19,  t.  0 


justice's  couht;  costs  in  action. 


4657 


against  him  for  costs,  and  on  the  new  trial 
recovered  a  judgment  for  $3, — Held,  that 
he  was  entitled  to  cost*  of  the  appeal. 
Goodenough  v.  BillingB,  21  Week.  Dig.  406. 
Where,  on  appeal  from  a  justice's  judg- 
ment, the  General  Term  ordered  "judg- 
ment affirmed"  without  any  directions  as  to 
costs, — Held,  costs  were  not  to  be  taxed. 
Combs  v.  Combe,  62  How.  304,  Rumsey,  J. 


properly  included  as  for  services  rendered 
at  defendant's  request.  Riley  v.  Pagan,  44 
App.  Div.  16;  60  N.  Y.  Supp.  457. 

A  mere  entry  in  the  minutes  of  the  jus- 
tice is  not  a  written  order  for  which  a 
charge  is  allowable.  Matter  of  Town  of 
Hempstead,  36  App.  Div.  321;  55  N.  Y. 
Supp.  345. 

Where  a  plaintiff  appealed  to  county 
court  from  a  judgment  of  justice's  court 

§  3075.     [Am'd,  1909.]    When  either  party  to  have  costs. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to  either  party,  hut 
each  party  must  pay  his  own  costs : 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  justice  for  more  than 
one  hour,  after  the  summons  is  returnable,  or  after  the  time  to  which  the  trial 
has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in  section  fifteen  of 
the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the  defendant  is  an 
infant,  for  whom  a  guardian  ad  litem  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiff  recovers  a 
chattel,  or  part  of  a  chattel,  or  the  value  thereof,  and  the  defendant  also  recovers  a 
chattel,  or  part  of  a  chattel,  which  has  been  replevied,  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where  both  parties  recover, 
as  specified  in  this  subdivision,  unless  the  chattel,  for  which  the  defendant  recov- 
ers, has  been  replevied  and  delivered  to  the  plaintiff. 

Am'd  L.  1909,  c.  65.    See  No.  84  of  Notes  by  Board  of  Statutory  Consolidation. 


Where  a  defendant  in  an  action  before 
a  justice  makes  an  affidavit  that  the  judge 
in  a  former  action  had  said  that  he  would 
not  believe  defendant  or  his  counsel  under 


oath,  it  gives  the  justice  no  authority  to 
dismiss  plaintiff's  action  with  costs  against 
plaintiff.  Truesdell  v.  Winne,  44  Misc. 
Rep.  451;  90  N.  Y.  Supp.  156. 


§  3076.     [Am'd,  1895.]    Amount  of  costs  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  except  where  it  is 
otherwise  specially  prescribed  by  law,  is  limited  as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses,  where,  upon 
the  trial  of  an  issue  of  fact  or  of  law,  either  party  recovers  damages  to  the 
amount  of  fifty  dollars  or  more,  or  one  or  more  chattels,  the  value  of  which, 
as  fixed,  together  with  the  damages,  if  any,  amounts  to  fifty  dollars  or  more;  or, 
where,  if  the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff  de- 
manded judgment,  was  fifty  dollars  or  more,  or  the  value  of  all  the  chattels,  to 
recover  which  the  action  was  brought,  was  stated  in  the  complaint  at  fifty  dollars 
or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the  fees  of  witnesses, 
attending  from  another  county. 

But  the  prevailing  party   is  entitled,   in  addition  to  the  sums  specified   in 

this  section,  to  the  fees  and  expenses  allowed  by  law,  for  a  commission  issued  to 

examine  a  witness  not  residing  in  the  county  or  in  an  adjoining  county;  and 

for  each  adjournment  exceeding  one,  which  was  granted  upon  the  application  oi 

the  party  against  whom  the  judgment  is  rendered. 

In  place  of  L.  1860,  §  2.    See  L.  1841,  c.  138,  §  3.    Am'd  L.  1896,  c.  597. 

§  3077.    Costs  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the  costs  of  the 
trial  must  be  included  therein ;  otherwise  costs  are  not  allowed  upon  the  trial  of  a 
demurrer. 

See  Co.  Proc  §  64,  subd.  11. 
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§  3078.    Taxation  of  ooits. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  his  docket-book, 
the  items  of  costs,  which  were  allowed  by  him.  Before  any  item  of  costs  is  thus 
allowed,  other  than  a  fee  to  the  justice,  or  to  a  juror  or  witness  who  attended,  or  to 
a  constable  who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with  the 
justice,  the  party  must  show,  by  his  oath,  or  that  of  his  attorney,  to  the  satisfac- 
tion of  the  justice,  that  the  item  was  actually  and  legally  paid  or  incurred. 

§  3079.    Increased  costs. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in  an  action  in  a 
justice's  court,  in  a  case,  and  increased  at  the  rate,  specified  in  section  3258  of  this 
act 

§  3080.    Costs  of  several  defendants. 

In  an  action  against  two  or  more  defendants,  not  united  in  interest,  who 
make  separate  defenses  by  separate  answers,  if  the  plaintiff  fails  to  recover  judg- 
ment against  all,  the  justice  must  award  costs  to  those  who  have  judgment  in 
their  favor. 

2  R.  S.  616,  §  19. 

§  3081.    Recovery  of  costs  wrongfully  collected. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of  costs  than  is 
allowed  by  law,  or  an  improper  item  of  costs  or  fees,  and  the  same  is  collected; 
the  person  from  whom  it  was  collected  may,  notwithstanding  the  judgment,  re- 
cover from  the  justice  who  has  received  it  the  amount  thereof,  with  interest. 

2  R.  S.  266,  §  230. 

TITIiB  X. 

Action  or  special  proceeding,  relating  to  an  animal  straying  upon  the  highway. 


§  3082.  Action  against  person  suffering  ani- 
mals to  stray. 

3083.  Penalties   to  be  recovered. 

3084.  Certain    officers    to    seize    animals 

straying. 

3085.  When    private    person    may    seize 

such  animals. 

3086.  Officer  or  person  seizing  to  present 

petition. 

3087.  Precept  thereupon. 

3088.  Id.;  how  served. 

3089.  Proof  of  service  of  precept. 

3090.  Answer;    trial. 

3091.  Decision    in    favor    of    petitioner; 

warrant  to  sell;   execution  there- 
of. 

3092.  Application  of  proceeds  of  sale. 

3093.  Disposition  of  surplus. 

3094.  Id.;  when  no  claim  made  within  a 

year. 

3095.  Order  upon  claim  for  surplus;  ap- 

peal therefrom. 

3096.  Proceedings  upon  decision  in  favor 

person  answering. 

3097.  Demand  of  possession  before  trial. 

Proceedings  thereupon. 

3098.  Id.;    when  animal   wilfully   set  at 

large  by  third  person. 

3099.  Action  by  owner  in  such  a  case. 


§3100.  Action  by  petitioner  and  by  officer. 

3101.  Demand  of  possession  after  "final  or- 

der and  before  sale. 

3102.  Order  upon  demand  of  possession; 

appeal  therefrom. 

3103.  Id.;    stay  of  proceedings. 

3104.  Appeal  from  final  order. 

3105.  Id.,  by  claimant;   stay  of  proceed- 

ings and  delivery  of  possession. 

3106.  Proceedings  upon  affirmance. 

3107.  Limitation  of  action  for  seizing  an- 

imals. 

3108.  Certain    actions    cannot    be    main- 

tained. 

3109.  Where    several    animals    are    tres- 

passing,     damages     are     entire. 
Proceedings  in  such  cases. 

3110.  Proceedings   in   other   cases,   where 

there  are  different  owners. 

3111.  Surplus,  where  there  are  different 

owners. 

3112.  When   one  action,   etc.,   supersedes 

any  other. 

3113.  Rights  of  officer  when  private  per- 

son fails  to  prosecute. 

3114.  Person   having  a  special   property 

deemed  owner. 

3115.  Agent  may  act  for  his  principal. 


§  3082.    Action  against  persons  suffering  animals  to  stray. 

Any  person,  who  suffers  or  permits  one  or  more  cattle,  horses,  colts,  asses, 
mules,  swine,  sheep,  or  goats,  to  run  at  large,  or  to  be  herded  or  pastured,  in  a 
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public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city,  incurs  thereby 
the  penalty  or  penalties  specified  in  the  next  section;  and  any  resident  of  the 
town,  or  the  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the 
poor,  as  prescribed  in  section  2875  of  this  act,  or  the  overseer  or  superintendent 
of  the  poor  of  the  town  or  district,  in  which  one  or  more  of  those  animals  are 
found  so  running  at  large,  herded,  or  pastured,  may  maintain  an  action  against 
him,  in  a  justice's  court,  held  in  that  town  or  district,  to  recover  the  penalty  or 
penalties  so  incurred.  Where  the  action  is  brought  by  a  private  person,  the 
justice  must  pay  the  proceeds  of  an  execution,  issued  upon  a  judgment  therein 
in  favor  of  the  plaintiff,  after  deducting  the  costs,  to  the  officer,  who  might  have 
brought  the  action,  as  prescribed  in  this  section,  to  be  applied  by  him  to  the 
support  of  the  poor  within  his  town  or  district. 
L.  1862,  c  460,  §  1,  as  amended,  L.  1872,  c.  776,  §  1. 


The  summons  must  conform  to  §  1807 
and  have  the  memoranda  indorsed  on  it,  not 
stated  in  the  body  of  the  summons. 
Schoonmaker  v.  Brooks,  24  Hun  553. 

The  term  "running  at  large,"  implies  per- 
mission or  assent,  or  at  least  some  fault  or 
neglect  on  the  part  of  the  owner  of  the 
animals.  Where  animals  escape  from  their 
owner's  premises,  after  due  precautions  to 
secure  them  have  been  taken,  and  without 
any  default  or  neglect  on  his  part,  and  he 
makes  immediate  and  suitable  efforts  to  se- 
cure and  recover  them,  they  cannot  be  said 


to  be  "running  at  large,"  within  the  mean- 
ing of  the  act.  Coles  v.  Burns,  21  Hun 
246. 

In  order  to  give  a  justice  jurisdiction 
of  an  application  to  sell  animals  seized, 
while  trespassing  upon  the  lands  of  the  ap- 
plicant, the  complaint  must  allege  that  the 
animals  escaped  upon  the  land  from  the 
highway.  It  is  improper  to  allow  the  com- 
plaint to  be  amended  by  the  insertion  of 
this  allegation  after  defendant  has  an- 
swered and  the  case  has  been  called  for 
trial.     lb. 


§  3083.    Penalties  to  be  recovered. 

If  the  plaintiff  recovers  judgment,  in  an  action  brought  as  prescribed  in  the 
last  section,  the  justice  must  award  to  him  the  following  sums,  by  way  of  penal- 
ties, besides  the  costs  of  the  action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calf,  five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one  action,  although 
it  exceeds  the  sum,  for  which  a  justice  can  render  a  judgment  in  an  ordinary 
action. 

L.  1862,  c.  459,  §  1,  as  amended,  L.  1872,  c.  776,  §  1. 

§  3084.    Officers  to  seize  animals  straying. 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine,  sheep,  or  goats 
are  found  running  at  large,  or  being  herded  or  pastured,  in  a  public  street,  high- 
way, park,  or  place,  elsewhere  than  in  a  city,  the  overseer  of  highways  of  the 
road  district,  or,  if  they  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  notified  of  the  fact, 
must  immediately  seize  the  animal  or  animals,  and  keep  it  or  them  in  his  pos- 
session, until  disposed  of  as  prescribed  in  the  following  sections  of  this  title. 

Ll  1862,  c.  649,  §  1,  as  amended,  L.  1872,  c.  776,  §  1. 


A  proceeding  on  a  petition  for  the  sale 
of  estrays  is  a  special  proceeding,  and  not 
an  action.  Matter  of  Rafferty,  14  App. 
Div.  55;   43  N.  Y.  Supp.  760. 

The  mere  fact  that  the  defendant  who 
seised  and  detained  plaintiff's  animals, 
which  had  strayed  on  his  land,  told  plain- 


tiff that  he  had  telephoned  to  a  justice  of 
the  peace,  and  that  the  property  would  be 
disposed  of  according  to  law,  would  not  pre- 
clude defendants  from  defending  an  action 
of  replevin  brought  against  them  on  the 
basis  of  the  town  law.  Lynch  v.  Ford,  72 
App.  Div.  536;  76  N.  Y.  Supp.  546. 


§  3085.    When  private  persons  may  seize  animals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last  section,  then 
running  at  large,  or  being  herded  or  pastured,  in  a  public  street,  highway, 
park,  or  place,  elsewhere  than  in  a  city,  bordering  real  property  owned  or  occupied 
by  him;  or  then  trespassing  upon  real  property  so  owned  or  occupied,  having 
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entered  thereupon  from  such  a  public  street,  highway,  park  or  place.    The  person 
making  the  seizure,  must  keep  the  animal  or  animals  seised  in  his  .possession,  until 
disposed  of  as  prescribed  in  the  following  sections  of  this  title. 
L.  1862,  c.  460,  §  2,  as  amended,  L.  1807,  c  814,  §  2. 


The  mere  fact  that  the  defendant  who 
seized  and  detained  plaintiff's  animals, 
which  had  strayed  on  to  his  land,  told 
plaintiff  that  he  had  telephoned  to  a  Jus- 
tice of  the  peace,  and  that  the  property 
would  be  disposed  of  according  to  law, 
would  not  preclude  defendants  from  defend- 
ing an  action  of  replevin  brought  against 
them  on  the  basis  of  the  town  law.  Lynch 
v.  Ford,  72  App.  Div.  536;  76  N.  Y.  Supp. 
546. 

It  was  held,  that  the  provision  of  the  act 


of  1867  is  applicable  only  to  trespasses 
committed  from  the  highway,  and  not  to 
those  through  division  fences.  Jones  v. 
Sheldon,  50  N.  Y.  477. 

The  temporary  seizure  and  detention  of 
property  awaiting  judicial  action,  is  not  a 
violation  of  the  Constitution.  Cook  v. 
Gregg*  46  N.  Y-  43°;  Campbell  v.  Evans. 
45  N.  Y.  356;  Fox  v.  Dunckel,  38  How. 
136;  Squares  v.  Campbell,  41  How.  193, 
Murray,  J.;  McConnell  v.  Van  Aerman,  56 
Barb.  634. 


§  3086.    Officer  or  person  seising  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  animals,  as  prescribed  in 
either  of  the  last  two  sections,  must  immediately  file,  with  a  justice  of  the  peace  of 
the  town  in  which  the  seizure  was  made,  a  written  petition,  verified  by  his  oath; 
setting  forth  the  facts,  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized ;  stating  either  the  name  of  the 
owner,  or  that  his  name  is  not  known  to  the  petitioner,  and  cannot  be  ascer- 
tained by  him  with  reasonable  diligence ;  and  praying  for  a  final  order,  directing 
the  sale  of  the  animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  alleges,  that  any  animal 
or  animals  seized,  were  then  trespassing  upon  real  property  owned  or  occupied  by 
the  petitioner,  it  must  state  the  amount  of  the  damages,  if  any,  which  the  peti- 
tioner has  sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or,  where 
the  issues  are  tried  by  a  jury,  the  verdict,  must  fix  the  amount  of  the  damages. 

L.  1862,  c  459,  §  1,  as  amended,  L.  1867,  c.  814,  §  3,  in  part. 


A  petition  alleging  that  petitioner  had 
seized  two  heifers  pastured  on  a  lot  owned 
by  one  A.,  and  occupied  by  the  petitioner, 
which  had  entered  on  said  lot  from  the 
highway,  gives  no  jurisdiction  to,  a  justice 
of  the  peace  to  order  the  sale  of  the  heif- 


ers, as  the  petition  failed  to  allege  that  the 
highway  bordered  on  real  property  owned 
or  occupied  by  petitioner,  or  that  the  ani- 
mals were  wrongfully  on  such  lot.  Burns 
v.  Morrow,  42  Misc.  657;  87  N.  Y.  Supp. 
719. 


§  3087.    Precept  upon  petition. 

Upon  the  presentation  of  the  petition,  the  justice  must  issue  a  precept  under 
his  hand;  directed  to  the  owner,  if  his  name  is  stated  in  the  petition,  or,  if  it' is 
not  so  stated,  directed  generally  to  all  persons  having  any  interest  in  the  animal 
or  animals  seized ;  briefly  reciting  the  substance  of  the  petition ;  describing  the 
animal  or  animals  seized,  and  requiring  the  person  or  persons,  to  whom  the 
precept  is  directed,  to  show  cause  before  the  justice,  at  a  time  and  place  specified 
therein,  not  less  than  ten  nor  more  than  twenty  days,  after  the  issuing  of  the 
precept,  why  the  prayer  of  the  petition  should  not  be  granted. 

The  provisions  of  law  referred  to  in  the  note  to  the  last  section. 


It  is  no  objection  to  the  proceedings  that 
personal  notice  to  the  owner  or  other  claim- 
ant is  not  made  necessary  or  essential  to 
jurisdiction.  Campbell  v.  Evans,  45  N.  Y. 
356. 

The  duties  of  the  captor  of  cattle  tres- 
passing from  the  highway,  are  performed 
when  he  has  made  the  complaint  required 


by  statute.  His  right  to  hold  them  there- 
after is  by  virtue  of  the  original  seizure, 
not  of  the  process  issued  by  the  magistrate, 
and  is  not  affected  by  any  irregularity  or 
defect  in  the  summons,  or  by  an  omission 
to  post  the  same.  Leavitt  v.  Thompson,  52 
N.  Y.  62,  rev'g  56  Barb.  542. 


§  3088.    How  precept  served. 

The  precept  must  be  served  upon  the  person,  to  whom  it  is  directed  by  his 
name,  within  the  same  time,  and  in  like  manner  as  a  summons  is  required  to  be 
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served,,  as  prescribed  in  section  2910  of  this  act  Where  it  is  directed  generally  to 
all  persons,  having  an  interest  in  the  animal  or  animals  seized,  it  may  be  served 
by  a  constable  of  the  town,  or  by  an  elector  thereof,  specially  authorized  so  to  do 
by  a  written  indorsement  upon  the  precept,  under  the  hand  of  the  justice,  by 
posting  a  copy  thereof  in  at  least  six  public  and  conspicuous  places  in  the  town 
where  the  seizure  was  made;  one  of  which  places  must  be  the  nearest  district 
school  house,  or,  if  the  seizure  was  made  within  an  incorporated  village,  having 
schools  in  charge  of  a  board  of  education,  a  building  in  which  such  a  school  is 
kept  Each*  copy  must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
1  Where  the  precept  is  directed  to  a  person  by  his  name,  and  proof  is  made,  by 
affidavit,  to  the  satisfaction  of  the  justice,  that  it  cannot  with  reasonable  dili- 
gence, be  personally  served  upon  that  person,  within  the  county,  at  least  six  days 
before  the  return  day  thereof,  the  justice  may,  by  a  written  order,  direct  that 
service  thereof  be  made,  by  posting  copies  thereof,  at  least  five  days  before  the 
return  day,  as  prescribed  in  this  section;  in  which  case,  service  thereof  may  be 
made  accordingly. 
The  provisions  of  law  referred  to  in  the  note  to  §  3086. 

§  3089.    Proof  of  service  of  precept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expiration  of  the 
time  specified  in  section  2893  of  this  act,  the  petitioner  must,  unless  the  precept 
is  directed  to  a  person  by  his  name,  and  he  appears,  furnish  proof  of  the  service 
of  the  precept,  as  prescribed  in  the  last  section.  If  it  was  served  by  a  constable, 
either  personally  or  by  posting,  his  written  return  upon  the  precept  is  sufficient 
proof  of  the  facts  relating  to  the  service,  as  stated  .therein.  If  it  was  served 
by  a  private  person,  proof  of  service  must  be  made  by  affidavit 

The  provisions, of  law  referred  to  in  the  note  to  §  308ft. 

§  3090.    Answer.    Trial. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized,  may  appear 
upon  the  return  of  the  precept  and  thereby  make  himself  a  party  to  the  special 
proceeding.  The  person  so  appearing  may,  upon  the -return  of  the  precept,  file  a 
written  answer,  subscribed  by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  and  belief,  one 
or  more  material  allegations  contained  in  the  petition.  His  answer  must  also 
set  forth  his  interest  in  the  animal 'or  animals  seized.  The  subsequent  proceedings 
must  be  the  same  as  in  an  action  in  a  justice's  court,  wherein  an  issue  of  fact 
has  been  joined,  except  as  otherwise  specially  prescribed  in  this  title. 

The  provisions  of  law  referred  to  in  the  note  to  §  3086. 

§  3091.    When  warrant  to  sell.    Mode  of  sale. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  justice,  or  the 
verdict  of  the  jury,  where  the  issues  were  tried  by  a  jury,  is  in  favor  of  the  pe- 
titioner, the  justice  must  make  a  final  order,  directing  the  sale  of  the  animal  or 
a-ninrmTg  seized,  and  the  application  of  the  proceeds  thereof,  as  prescribed  in  this 
title.     Thereupon  the  justice  must  issue  a  warrant,  under  his  hand,  directed  gen- 
erally to  any  constable  of  the  county,  commanding  him  to  sell  the  animal  or  .ani- 
mals seized,  at  public  auction,,  for  the  best  price  which  he  can  obtain  therefor; 
and  to  make  return  thereof  to  the  justice,  at  a  time  and  place  therein  specified, 
not  less  than  ten  nor  more  than  twenty  days  thereafter.     The  sale  must  be  made 
upon  the  like  notice,  and  in  like  manner,  as  a  sale  of  property,  by  virtue  of  an 
execution  issued  by  a  justice  of  the  peace;  and  the  constable  must  make  return, 
as  required  by  the  warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice, 
deducting  therefrom  his  fees,  at  the  rate  allowed  by  law  for  the  collection  of 
such  an  execution. 
The  provisions  of  law  referred  to  in  the  note  to  §  3066. 
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§  3092.    Application  of  proceeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows : 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  justice,  at  the 
same  rates  as  the  costs  of  an  action  brought  before  him,  including  the  justice's 
fees  in  such  an  action;  and  also  the  fees  for  the  service  of  the  precept,  either 
personally  or  by  posting,  at  the  rate  allowed  by  law  for  personal  service  of  a 
summons  by  a  constabla 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain,  to  his  own  use,  a 
fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the  officer,  or  other 
person  making  the  seizure,  the  following  fees,  for  the  seizure  of  each  animal 
seized  and  sold,  to  wit:  one  dollar  for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for 
each  bull,  ox,  cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the  care  and  keeping 
of  each  animal,  from  the  time  of  the  seizure  to  the  time  of  the  sale;  and,  also, 
where  any  animal  sold  was  seized,  while  trespassing  upon  real  property  owned  or 
occupied  by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  consequence 
thereof,  as  ascertained  by  the  decision  of  the  justice,  or  the  verdict  of  the  jury, 
upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the  officer,  to  whom 
a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  the  following  penalties,  to  wit:  five  dollars  for  each  horse,  colt, 
ass,  mule,  bull,  ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  received  by  the  officer, 
for  the  benefit  of  the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person  or  persons 
entitled  thereto,  as  prescribed  in  the  following  sections  of  this  title. 

The  provisions  of  law  referred  to  in  the  note  to  §  3086. 


the  remedy  provided,  and  the  right  thereto 
is  not  complete  until  the  sale  of  the  cattle. 
Hickox  v.  Thurstin,  7  Lans.  421. 


The  fifty  cents  per  head  allowed  to  the 
party  taking  up  cattle  found  trespassing 
on  his  land,  are  allowed  as  compensation, 
not  for  the  mere  taking,  but  for  pursuing 

§  3093.    Disposition  of  surplus.    Claims  therefor. 

Any  person  may,  within  ten  days  after  the  return  of  the  warrant,  file,  with 
the  justice,  a  written  claim  to  the  surplus  of  the  proceeds  of  the  sale,  or  to  any 
part  thereof.  On  the  eleventh  day  after  the  return,  or,  if  it  is  a  Sunday  or  a 
public  holiday,  on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  public 
holiday,  the  justice  must  proceed  to  inquire  into  the  claims  so  filed;  and,  for 
the  purpose  of  determining  them,  he  must  hear  the  allegations  and  proofs  of 
each  claimant;  and  he  may  issue  subpoenas,  as  upon  the  trial  of  an  action.  He 
may,  upon  the  application  of  any  claimant,  and  for  good  cause  shown,  adjourn 
the  hearing,  from  time  to  time,  but  not  more  than  thirty  days  in  all.  After 
hearing  the  allegations  and  proofs  of  all  the  claimants,  he  must  decide  the  claims, 
and  enter  an  order  accordingly.  If  no  claim  is  filed;  or  if  the  right  to  the  sur- 
plus money,  or  any  part  thereof,  is  not  established,  to  the  satisfaction  of  the 
justice,  as  prescribed  in  this  section;  any  person,  whose  claim  was  not  deter- 
mined upon  the  hearing,  may  file  a  claim  thereto,  at  any  time  before  the  expira- 
tion of  a  year  from  the  return  of  the  warrant;  and,  thereupon,  the  justice  must 
proceed,  as  prescribed  in  this  section  with  respect  to  a  claim  filed  within  the  tea 
days. 

As  to  "public  holiday,"  see  §  3343,  subd.  21. 

§  3094.    When  no  claim  to  surplus  made  within  a  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  warrant,  any  portion 
of  the  surplus  remains,  a  claim  to  which  has  not  been  established  to  the  satisfac- 
tion of  the  justice,  pursuant  to  the  provisions  of  the  last  section,  the  justice  must 
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pay  it,  for  the  benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  is  to  be 
paid  for  the  benefit  of  the  poor,  as  prescribed  in  section  2875  of  this  act;  and, 
thereupon,  all  persons  are  forever  barred  from  any  claim  thereto.  But  if  a 
claim,  filed  as  prescribed  in  the  last  section,  remains  undetermined  at  the  ex- 
piration of  the  year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and  for  that  purpose,  he  must  retain  the  surplus  in  his  hands  until  the  determina- 
tion. 

The  provisions  of  law  referred  to  in  the  note  to  §  3086. 

§  3095.    Appeal  from  order  on  claim  for  surplus. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in  the  last  two 
sections,  may  be  taken  to  the  county  court,  by  a  claimant,  within  ten  days  after 
the  making  of  the  order,  as  from  a  judgment  of  a  justice  in  an  action  to  recover 
a  sum  equal  to  the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon  such  an  appeal,  each 
other  claimant,  whose  interest  is  affected  by  the  order  appealed  from,  must  be 
made  a  respondent.  If  there  is  no  such  claimant,  the  officer  entitled  to  the  sur- 
plus must  be  made  respondent;  but  costs  cannot  be  awarded  against  him,  unless 
he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in  the  discretion  of  the 
appellate  court.  Where  an  appeal,  taken  as  prescribed  in  this  section,  is  per- 
fected, the  county  judge  may,  in  his  discretion,  make  an  order  extending  the 
time,  within  which  payment  of  the  surplus  must  be  made,  as  prescribed  in  the 
last  section,  and  staying  payment  accordingly.  Unless  such  an  order  is  made, 
and  a  copy  thereof  is  served  upon  the  justice,  payment  must  be  made  as  prescribed 
in  the  last  section,  notwithstanding  the  appeal;  and  upon  proof  of  the  payment, 
the  appeal  must  be  dismissed.  Where  an  appeal  is  taken  to  the  supreme  court, 
from  the  determination  of  the  county  court,  the  county  judge,  or  a  justice  of  the 
supreme  court  may  make  a  like  order,  and  with  like  effect. 

§  3096.    Proceedings  on  decision  in  favor  of  owner. 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where  the  issues  are 
tried  by  a  jury,  is  in  favor  of  the  person  answering,  it  must  fix  the  value  of  each 
animal  seized.  If  the  justice  or  the  jury  find  that  the  seizure  was  malicious,  and 
without  probable  cause,  the  decision  or  verdict  must  assess  the  damages  sustained 
by  the  person  answering,  by  means  of  the  seizure  and  detention.  The  justice  must 
thereupon  make  a  final  order,  awarding  to  the  person  so  answering,  the  return  of 
the  animal  or  animals  so  seized,  or  the  value  thereof  if  a  return  cannot  be  had ;  to- 
gether with  his  costs,  at  the  rates  allowed  by  law  in  an  action  brought  before  him 
to  recover  a  chattel;  and,  also,  twice  the  sum  assessed  as  his  damages,  if  any. 
Thereupon  a  warrant  must  be  issued  by  the  justice  to  a  constable,  to  the  same  ef- 
fect, as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a  judgment  in 
favor  of  the  defendant,  where  the  chattel  has  not  been  delivered  to  him;  and  each 
provision  of  this  chapter,  relating  to  a  judgment  and  an  execution  in  such  a  case, 
applies  to  a  final  order  made,  and  a  warrant  issued  thereupon,  as  prescribed  in  thif 
section. 

Section  7,  added  to  L.  1862,  c.  459,  by  L.  1862,  c.  814,  §  6. 


Where  the  person  to  whom  the  precept 
is  directed  by  name  is  personally  served 
or  appears  and  answers,  the  theory  of  the 
title  is  to  give  him  damages  where  he  suc- 
ceeds upon  the  trial  of  the  issue  only  where 
the  seizure   is   found   to  be  malicious  and 


without  probable  cause,  and  only  then  in 
the  special  proceeding  where  the  issue  is 
found  in  his  favor.  All  the  issues  are  to 
be  then  determined.  Millard  v.  Severance, 
1  How.  N.  S.  521,  Farnum,  Co.  J. 


§  3097.    Demand  of  possession  before  trial. 

At  any  time  after  the  precept  is  issued,  and  before  the  commencement  of  the 
trial,  the  owner  of  any  animal  seized  may  file  with  the  justice  a  written  demand  of 
the  possession  thereof.  Thereupon  he  is  entitled  to  the  possession,  upon  complying 
with  the  following  terms: 
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1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner,  the  costs  of  the 
proceedings,  to  the  time  of  filing  the  demand,  as  prescribed  in  subdivision  first  of 
section  3092  of  this  act,  and,  also,  the  sums  payable  on  account  of  each  animal, 
whereof  possession  is  so  demanded,  as  prescribed  in  subdivision  third  of  the  same 
section;  which  sums  must  be  fixed  by  the  justice,  after  hearing  the  allegations  and 
proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each  animal,  whereof 
possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for 
the  benefit  of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  claimant  must 
also  pay  to  the  justice,  for  the  petitioner's  use,  the  sum  specified  therein  on 
account  of  each  animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  justice  by  affi- 
davit or  other  competent  evidence,  that  he  is  the  owner  of  each  animal,  whereof 
possession  is  so  demanded.  Each  person  who  has  appeared  must  have  notice  of, 
and  may  oppose,  the  claim. 

L.  1802,  c.  459,  §  4,  as  amended,  L.  1867,  c.  814,  §  4. 


The  statute  points  out  the  methods  by 
which  the  owner  of  an  animal  seised  may 
regain  possession,  and  lays  upon  him  the 
primary  duty  to  act;  and  if  he  neglects  to 
pay  to  the  magistrate  the  several  charges 


specified  in  the  act,  the  refusal  of  the  cap- 
tor to  deliver  possession,  although  coupled 
with  an  unlawful  condition,  will  not  make 
him  a  trespasser  ab  initio.  Leavitt  v. 
Thompson,  52  N.  Y.  62,  rev'g  56  Barb.  542. 


§  3098.    Demand  of  possession  when  animal  set  at  large  by  third  person. 

But  where,  in  a  case  specified  in  the  last  section,  the  person  filing  a  demand, 
presents  therewith  to  the  justice  sufficient  proof,  hy  affidavit  or  otherwise,  that  the 
running  at  large,  herding,  pasturing,  or  trespassing,  hy  reason  whereof  the  animal 
or  animals,  of  which  he  demands  possession,  were  seized,  was  caused  by  the  wilful 
act,  intended  to  effect  that  object,  of  a  person  other  than  the  owner;  and  also 
makes  the  proof  specified  in  subdivision  fourth  of  that  section;  he  is  entitled  to 
possession  pursuant  to  his  demand,  upon  paying  to  the  petitioner,  or  to  the  justice 
for  his  use,  a  reasonable  sum,  to  be  fixed  by  the  justice,  after  hearing  the  allega- 
tions and  proofs  of  the  parties,  as  compensation  for  the  care  and  keeping  of  the 
animal  or  animals,  whereof  possession  is  so  demanded,  and  without  paying  any 
other  sum,  specified  in  the  last  section. 

L.  1862,  c.  459,  §  5,  as  amended,  L.  1869,  c.  424,  §  2,  in  part. 

§  3099.    Action  by  owner  when  animal  set  at  large  by  third  person. 

The  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act  specified  in  the 
last  section,  may  recover,  in  an  action  against  the  person  who  committed  it,  all 
damages  sustained  by  him,  in  consequence  thereof,  including  the  sum  paid  in 
order  to  recover  possession  of  the  animal,  as  prescribed  in  the  last  section;  and, 
in  addition  thereto,  the  sum  of  twenty  dollars  for  each  animal  seized. 

L.  1862,  c.  459,  §  5,  as  amended,  L.  1869,  c.  424,  §  2,  in  part 

§  3100.    Action  by  petitioner  and  officer. 

Where  the  possession  of  an  animal  has  been  delivered,  as  prescribed  in  the 
last  section  but  one,  an  action  may  also  be  maintained,  by  the  petitioner  in  the 
special  proceeding  before  the  justice,  against  the  person  who  committed  the  wilful 
act,  to  recover,  in  addition  to  all  other  damages  sustained  by  the  plaintiff  in  con- 
sequence of  the  wilful  act,  all  sums,  to  which  the  plaintiff  would  have  been 
entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in  section  3092  of  this  act, 
other  than  the  compensation  paid  for  the  care  and  keeping  of  the  animal.  In  the 
like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to  whom  a  fine  or  penalty 
is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section  2875  of  this  act, 
may  maintain  an  action  against  the  person,  who  committed  the  wilful  act,  to 
recover  the  penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of  the 
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prooeeds  of  the  sale,  as  prescribed  in  that  subdivision.  Neither  of  the  actions 
specified  in  this  or  the  last  section  is  affected  by  the  pendency  of,  or  the  recovery 
of  judgment  in,  either  of  the  others. 

§  3101.    Demand  of  possession  after  final  order  before  sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as  prescribed  in 
section  3097  of  this  act,  who  did  not  appear  upon  the  return  of  the  precept,  or 
upon  the  trial,  may  file,  with  the  justice,  a  written  demand  of  the  possession,  at 
any  time  after  the  final  order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  possession,  upon  comply- 
ing with  the  following  terms: 

1.  He  must  furnish,  by  affidavit,  or  other  competent  evidence,  a  sufficient 
excuse,  to  the  satisfaction  of  the  justice,  for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of  section  3097  of  this 
act;  except  that  it  is  necessary  for  him  to  pay  only  one  half  of  the  justice's  fee, 
as  prescribed  in  subdivision  second  of  that  section;  and  one  half  of  the  fees 
payable  to  the  petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in  sub«- 
division  third  of  section  3092  of  this  act. 

L.  1862,  c  459,  §  4,  as  amended,  L.  1867,  c.  814,  §  4. 

§  3102.    Older  on  demand  of  possession.    Appeal  therefrom. 

Where  a  demand  for  the  return  of  the  possession  of  an  animal  is  filed,  as 
prescribed  in  either  of  the  last  five  sections,  the  justice  must,  at  the  request  of 
either  party  thereto,  make,  and  enter  in  his  minutes,  an  order  determining  the 
same.  An  appeal,  from  such  an  order  may  be  taken!  to  the  county  court,  by  the 
person  making  the  demand,  or  by  either  party  to  the  special  proceeding,  at  any 
time  before  the  final  order  in  the  special  proceeding  is  made;  and  each  person  or 
party  so  entitled  to  appeal  must  be  made  a  respondent  upon  an  appeal  taken  by 
one  of  the  others.  The  appeal,  must  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  and  the  proceedings 
thereupon  are  the  same,  except  as  otherwise  prescribed  in  the  next  section. 

§  3103.    Stay  on  appeal  from  order  on  demand  of  possession. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not  effectual  for 
any  purpose,  unless  the  appellant  procures  from  the  county  judge  an  order, 
directing  a  stay  of  the  proceedings  upon  the  petition,  and  a  stay  of  the  execution 
of  the  order  appealed  from,  and  files  it  with  the  justice,  within  the  time  allowed 
for  the  appeal.  The  order  may  be  granted  or  refused,  in  the  discretion  of  the 
county  judge,  or  granted  upon  such  terms,  as  to  security  or  otherwise,  as  he  thinks 
proper;  and  it  may  be  vacated  or  modified,  either  absolutely,  or  unless  further  se- 
curity is  given,  in  his  discretion. 

§  3104.    Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  as  prescribed  in 
this  title,  an  appeal  therefrom  may  be  taken  by  the  petitioner,  or  by  the  person 
answering,  in  like  manner,  as  an  appeal  from  a  judgment  of  the  justice  in  an 
action  to  recover  a  sum  of  money,  equal  to  the  value  of  the  animal  or  animals, 
and  the  proceedings  thereupon  are  the  same,  except  as  otherwise  prescribed  in 
the  next  section. 

Section  6,  added  to  L.  1862,  c.  549,  by  L.  1867,  o.  814,  §  6. 


A  judgment  was  rendered  for  plaintiff, 
assessing  the  damages  at  $5  per  head  for 
28  head  of  cattle,  amounting  to  $140. — 
Held,  that  the  proceeding  under  the  statute 
when  issue  is  joined  is  an  action,  and  the 
final  order  a  judgment  from  which  an  ap- 


peal may  be  taken  and  from  which,  if  the 
value  of  the  animals  exceeds,  or  the  amount 
demanded  in  the  penalty  exceeds  $50,  a 
demand  for  a  new  trial  in  the  county  court 
may  be  rightfully  made.  Harding  v.  Pratt, 
37  Misc.  243;  75  N.  Y.  Supp.  247,  Co.  Ct. 
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§  3105.    Appeal  from  final  order  by  claimant.    Stay. 

An  appeal  from  a  final  order,  taken,  as  prescribed  in  the  last  section,  by  the 
person  answering,  is  not  effectual  for  any  purpose,  unless  the  appellant  files,  with 
the  notice  of  appeal,  an  order  of  the  county  judge,  or,  if  he  is  absent  from  the 
county,  of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  has  been  per- 
fected, and  that  security  has  been  given  thereupon,  as  prescribed  in  this  section, 
and  directing  a  stay  of  proceedings  upon  the  final  order  appealed  from,  and  that 
the  possession  of  the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made,  only  where  an  undertaking  is  given  by  the  appellant,  as  re- 
quired for  the  purpose  of  perfecting  an  appeal  from  a  judgment,  and  staying  the 
execution  thereof;  and  also  an  undertaking  in  the  same  or  another  instrument,  to 
the  effect  that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  appeal  is  dis- 
missed, the  appellant  will  pay  all  sums  which  the  justice  awards  against  him,  upon 
the  hearing,  after  the  determination  of  the  appeal,  as  prescribed  in  the  next  sec- 
tion, not  exceeding  a  sum  specified  therein;  which  must  be,  at  least,  twice  the 
amount  of  all  the  sums,  which  might  be  deducted  from  the  proceeds  of  the  sale, 
as  prescribed  in  section  3092  of  this  act.  The  sum  must  be  fixed,  and  the  under- 
taking must  be  approved,  by  the  judge  who  grants  the  order.  Upon  filing*  the 
order  with  the  justice,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized. 

The  section  referred  to  in  the  note  to  the  last  section  made  more  specific. 

§  3106.    Proceedings  upon  affirmance. 

If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal  taken  by  the 
person  answering,  the  county  court  must  appoint  a  time  and  place,  at  which  the 
justice  must  1ix  the  sums  payable  by  the  appellant,  pursuant  to  his  undertaking. 
The  justice  may  adjourn  the  hearing  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice  must  fix  the  sums 
so  payable,  as  if  a  warrant  for  the  sale  of  the  animals  seized  had  been  returned, 
and  the  proceeds  thereof  paid  to  him  by  the  constable,  as  prescribed  in  section 
3092  of  this  act  The  undertaking  upon  the  appeal  enures  to  the  benefit  of  each 
officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that  section;  and,  with  re- 
spect to  any  of  those  sums,  the  respondent  is  a  trustee  for  the  officer  entitled 
thereto. 

The  section  referred  to  in  the  note  to  §  3104. 

§  3107.    Limitation  of  action  for  seizing  animals. 

Where  an  animal  is  seized,  upon  the  ground  that  it  was  running  at  large, 
or  was  being  herded  or  pastured,  or  was  trespassing,  contrary  to  the  provisions  of 
this  title;  and  the  officer  or  other  person  making  the  seizure,  immediately  files  his 
petition,  and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an  action 
to  recover  the  animal  so  seized,  or  to  recover  damages  for  the  seizure,  or  for  any 
act  subsequent  thereto,  must  be  commenced  within  one  year  after  the  cause  of 
action  accrues. 

In  place  of  L.  1867,  c.  814,  §  7. 

§  3108.    What  actions  for  seizure  may  and  may  not  be  maintained. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and  who  was  per- 
sonally served  therewith,  or  a  person  who  has  appeared  and  answered  in  the 
special  proceeding,  or  demanded  the  return  of  any  animal  seized,  cannot  main- 
tain an  action  against  the  officer  or  other  person  seizing  an  animal,  or  a  person 
acting  by  his  command,  or  in  his  aid,  in  a  case  specified  in  the  last  section.  But, 
except  as  specified  in  this  section,  the  owner  of  an  animal  seized  or  detained, 
under  color  of  any  provision  of  this  title,  may  maintain  an  action  to  recover 
the  animal,  or  its  value,  or  damages  for  the  seizure  or  detention,  or  for  any 
unlawful  act  subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
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of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or  trespassing,  as 
the  case  may  be,  as  specified  in  the  foregoing  provisions  of  this  title. 

§  3109.  Damages  where  several  animals  are  trespassers.  Proceedings 
thereon. 

For  the  purpose  of  determining  the  damages  sustained  by  the  petitioner,  where 
two  or  more  animals  are  found  simultaneously  trespassing  upon  real  property, 
owned  or  occupied  by  him,  all  the  damage  done  by  all  the  animals  seized,  is 
to  be  regarded  as  done  by  them  jointly;  and  the  petitioner's  remedy  therefor 
is  entire,  and  must  be  enforced  against  all  the  animals,  and  the  proceeds  of  the 
sale  thereof.  Where  different  persons,  who  are  known,  own  different  animals 
seized,  the  precept  must  be  directed  to  all  of  them  by  their  names.  If  one  or 
more  of  the  owners  are  known,  and  the  others  are  unknown,  and  cannot  be 
ascertained  with  reasonable  diligence,  the  precept  must  be  directed  to  each  known 
owner,  by  his  name,  and,  also  generally  to  all  persons  having  an  interest  in  those 
animals,  the  owners  of  which  are  unknown.  In  a  case  specified  in  this  section, 
a  demand  of  the  possession  of  an  animal  seized  cannot  be  made,  as  prescribed 
in  section  3097  or  3101  of  this  act,  unless  it  is  made  with  respect  to  all  the 
ftniTrmlfl  seized,  and  by  persons  entitled  to  the  possession  of  all  of  them.  But  a 
separate  demand  may  be  made,  as  prescribed  in  section  3098  of  this  act,  by  each 
owner  of  one  or  more  animals  seized;  in  which  case,  if  possession  is  delivered  to 
him  as  prescribed  in  that  section,  the  petitioner's  remedy  for  his  damages  is  the 
same,  with  respect  to  the  animal  or  animals,  of  which  possession  is  not  so 
delivered,  and  against  the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  pos- 
session is  so  delivered,  had  not  been  trespassing  upon  the  property. 

§  3110.    Proceedings  in  other  cases  where  there  are  different  owners. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized  were  trespass- 
ing upon  real  property,  owned  or  occupied  by  him,  and  different  persons  own 
different  animftlfl  seized,  a  separate  special  proceeding  may  be  instituted,  as  pre- 
scribed in  this  title,  against  each  owner,  or  against  any  two  or  more  owners,  with 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceedings  may  be  taken 
against  all  the  owners  jointly;  in  which  case,  each  person  to  whom  the  precept  is 
directed  by  his  name,  and  each  person  having  an  interest  in  an  animal  seized, 
has  the  same  right  to  demand  the  possession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceeding  was  against 
him  separately;  and  the  final  order  may  be  in  favor  of  one  or  more  of  the 
persons  so  answering,  with  respect  to  the  animal  or  animals  owned  by  him 
or  them,  and  for  his  or  their  costs;  and  against  the  remainder  of  the  persons 
answering,  or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  remainder 
of  the  animals,  in  like  manner,  as  if  the  former  persons  had  not  answered,  or 
had  not  been  named  in  the  precept.  But  the  person,  first  making  a  demand  of 
the  possession  of  any  animal  seized,  must  pay  all  the  costs  to  the  time  of  the 
demand;  and  a  person,  subsequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the  former  demand. 

§  3111.    Surplus  where  there  are  different  owners. 

Where  proceedings  are  taken  jointly  against  different  persons,  who  own  dif- 
ferent animals  seized,  as  prescribed  in  either  of  the  last  two  sections,  the  surplus, 
remaining  in  the  justice's  hands,  must  be  distributed  between  them,  in  proportion 
to  the  value  of  the  flT»wml«  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  claim  separately  his  proportion  of  the  surplus;  and  sections  3093  and 
3094  of  this  act  apply  to  a  claim  made,  and  to  the  disposition  of  the  surplus 
arising,  as  prescribed  in  this  section. 

§  3112.    When  one  action  supersedes  any  other. 

Where  two  or  more  persons,  or  an  officer  and  a  private  person,  are  authorized, 
by  this  title,  to  bring  an  action,  or  to  seize  an  animal,  and  take  the  proceedings 
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prescribed  in  this  title  for  the  disposition  thereof,  the  commencement  of  an  action, 
or  the  seizure  of  the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
others  to  bring  such  an  action,  or  to  make  such  a  seizure,  with  respect  to  the 
animal  seized,  or  in  question  in  the  action.  But  the  justice  may,  in  his  discretion, 
allow  an  officer  or  other  person,  who  is  interested  in  the  recovery,  or  in  the  appli- 
cation of  the  proceeds  of  the  sale,  to  appeal  in  the  action  or  special  proceeding, 
for  the  purpose  of  protecting  his  interest,  and  to  take  such  part  in  the  proceedings 
therein,  as  the  justice  thinks  proper. 

§  3113.    Officer's  rights  when  private  person  fails  to  prosecute. 

Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in  this  title,  and 
the  possession  of  an  animal  seized  is  abandoned  by  him,  without  filing  a  petition; 
or  where  an  action,  brought  by  a  private  person,  as  prescribed  in  this  title,  is  set- 
tled or  discontinued  by  the  plaintiff;  the  officer,  to  whom  a  penalty  is  payable,  as 
prescribed  in  section  3083  of  this  act,  or  in  subdivision  fourth  of  section  3092  of 
this  act,  may,  unless  he  has  assented  to  the  abandonment,  settlement,  or  discontin- 
uance, maintain  an  action  against  the  owner  of  the  animal  in  question,  to  recover 
the  penalty  so  payable  to  him;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the  special  pro- 
ceeding to  recover,  he  is  entitled  to  judgment  accordingly. 

§  3114.    Who  deemed  owner.    Special  property. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  possession  of  an 
animal,  as  against  the  general  owner  thereof,  by  virtue  of  a  special  property 
therein,  he  is  deemed,  for  all  the  purposes  of  this  title,  the  owner  thereof. 

§  3115.    Agent  may  act  for  principal. 

The  duly  authorized  agent  of  the  owner  or  person  entitled  to  the  possession  of 
an  animal,  as  specified  in  the  last  section,  may,  in  his  own  name,  answer,  make 
any  demand,  or  take  any  other  proceeding,  which  the  owner  or  person  so  entitled 
may  take,  as  prescribed  in  this  title. 


TITLE  XI. 

Provisions  specially  relating  to  courts  of  justices  of  the  peace  in  the  city  of 

Brooklyn. 


§§  3116-3120.   (Repealed. ) 

3121.  Interpreter    for    police    court,    and 

for    first,   second,   and   third   dis- 
tricts. 

3122.  Id.;   for  fourth  and  fifth  districts. 

3123.  Id.;   for  Bixth  district. 


§  3124.  Common  council  may  appoint  addi- 
tional interpreters. 
3125.  Common   council    to   designate  at- 
tendants, etc. 
3126-3132.     (Repealed.) 
3133.  Application    of    other    provisions. 
Holding  court  open. 

Though  §§  3121-3125,  and  §  3133  were  omitted  from  the  repeal-schedule  appended  to 
L.  1902,  c.  580,  it  is  suggested  that,  since  the  establishment  of  the  Municipal  Court  of 
the  City  of  New  York,  these  sections  have  become,  so  far  as  civil  causes  are  concerned, 
practically  obsolete. 

3116-3120.     Repealed  by  L.  1902,  c.  580. 


§  3121.    Interpreter  in  first,  second,  and  third  districts. 

There  is  an  interpreter  for  the  police  court  of  the  city  of  Brooklyn,  and  the 
justices'  courts  of  the  first,  second,  and  third  districts  of  that  city,  who  is  ap- 
pointed, and  may  be  removed  at  pleasure,  by  the  justices  of  those  courts,  or  a 
majority  of  them.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as 
prescribed  by  law. 

L.  1870,  c  607.    See  L.  1880,  c.  256,  §  14. 
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§  3122.    Interpreter  in  fourth  and  fifth  districts. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fourth  and  fifth  dis- 
tricts of  the  city  of  Brooklyn,  who  is  appointed,  and  may  be  removed  at  pleasure, 
by  the  justices  of  the  peace  of  those  districts. '  He  is  entitled  to  an  annual  salary, 
fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1871,  c.  331.    See  L.  1880,  c.  256,  §  14. 

§  3123.    Interpreter  in  sixth  distriot. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  district  of  the  city 
of  Brooklyn,  who  is  appointed  by  the  justice  of  the  peace  of  that  district,  subject 
to  confirmation  by  the  common  council,  and  may  be  removed  by  that  justice  at  his 
pleasure.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

L.  1873,  c.  780,  §  2.     See  L.  1880,  c.  256,  §  14. 


jj  §  3124.    Other  interpreters;  their  appointment,  removal,  and  salaries. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it  deems  it  neces- 
sary, upon  the  request  of  a  justice,  appoint  one  or  more  interpreters  for  justices' 
courts  in  that  city,  in  addition  to  those  provided  for  in  the  last  three  sections; 
fix  their  salaries;  and  prescribe  the  court  or  courts  which  they  must  attend. 
An  officer,  so  appointed,  may  bo  removed  by  the  common  council,  for  cause. 

L.  1875,  c.  623.     See  L.  1880,  c.  256,  §  14. 

§  3125.    Attendants;  their  duties  and  compensation. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one  or  more 
policemen,  or  constables,  to  attend  each  of  the  justices'  courts  in  that  city.  The 
common  council  may,  by  ordinance  or  otherwise,  fix  and  define  their  duties  in  and 
about  those  courts,  and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and 
prerequisites,  as  it  deems  proper. 

L.  1850,  c.  102,  §  17;  L.  1855,  c.  514,  §  2. 
3126-3132.    Repealed  by  L.  1902,  c.  580. 


§  3133.  Application  to  Brooklyn  of  provisions  of  this  act,  as  to  justices. 
Holding  court  open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice  of  the  peace  of 
Kings  county;  and  each  provision  of  this  act,  relating  to  the  proceedings  before  a 
justice  of  the  peace  of  a  town,  applies  to  the  proceedings  before  a  justice  of  the 
peace  of  that  city,  except  as  otherwise  specially  prescribed  in  this  title.  Each  of 
those  justices  must  hold  his  court  open,  from  nine  o'clock  in  the  morning,  until 
three  o'clock  in  the  afternoon. 

L.  1849,  c.  125,  §§  35,  36;  L.  1850,  c.  102,  §  18;  L.  1871,  c.  492,  §  8;  L.  1873,  c.  863, 
§  16,  in  part;  and  various  other  provisions. 


TITLE  XII. 

Miscellaneous  provisions. 


§3134.  Mode  of  application  of  certain  pro- 
visions of  this  act. 

3135.  General  requisites  of  mandates. 

3136.  Reward  to  constable  forbidden. 

3137.  Justice    or    constable    not   to    buy 

claim,  etc. 

3138.  Penalty. 

3139.  Violation    of   preceding   sections   a 

defense  to  action. 

3140.  3141.  Docket-book   to   be  kept   by 

justice;   entries  therein. 


§  3142.  Index  to  docket-book. 

3143.  Papers  to  be  filed. 

3144.  Deposit  of  books  and  papers  with 

town  or  city  clerk. 

3145.  Certificate    in    docket-book    depos- 

ited. 

3146.  Town    or    city    clerk    to    demand 

books,   etc.,   upon   death,  etc.,   of 
justice. 

3147.  Delivery;  how  compelled. 

3148.  Entries  to  be  evidence. 
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3149.  Justice    to    furnish   copies    of    pa- 

pers. 

3150.  Transfer   of   action   when   justice's 

term  expires,  etc. 

3151.  Id.;  when  justice  is  a  witness. 

3152.  Proceedings  upon  transfer. 

3153.  Penalty      for      not      paying     over 

money. 


§  3154.  Action  on  judgment  of  justice. 

3155.  Id.;  proof  of  judgment,  etc 

3156.  Execution   of   mandate   by   private 

person. 

3157.  Constable  to  execute  mandates  in 

person. 

3158.  Sheriff  to  act  where   execution  of 

mandate  is  resisted. 


§  3134.    Mode  of  application  of  certain  provisions. 

Where  a  provision  of  this  act,  not  contained  in  this  chapter,  is  made  applica- 
ble to  proceedings  before  a  justice  of  the  peace,  the  application  is  subject  to  the 
qualification,  that  it  does  not  include  anything,  which  is  repugnant  to  any  special 
provision  of  law,  regulating  the  jurisdiction  or  powers  of  a  justice  of  the  peace,  or 
the  proceedings  before  him.  Where  a  provision,  thus  made  applicable,  relates  to 
the  filing  of  a  paper  in  a  court,  or  with  a  clerk,  the  paper  must,  in  an  action  or 
special  proceeding  before  a  justice  of  the  peace,  be  filed  with  the  justice,  unless  he 
has  a  clerk  appointed  pursuant  to  law ;  and  where  it  confers  a  power  upon  a  court 
or  a  judge,  the  provision,  making  it  applicable  to  proceedings  taken  under  this 
chapter,  is  to  be  construed,  as  conferring  a  like  power  upon  the  justice,  before 
whom  the  action  or  special  proceeding  is  brought. 

§  3135.    General  requisites  of  mandates. 

A  mandate,  issued  by  a  justice  of  the  peace,  must  be  signed  by  him,  and  may 
be  without  seal.  It  must  be  entirely  filled  up,  at  the  time  when  it  is  delivered  to 
an  officer  to  be  executed,  so  as  to  have  no  blank,  either  in  the  date  thereof  or 
otherwise;  except  that  there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or 
all  of  the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be  executed, 
contrary  to  this  section,  is  void. 

2  R.  S.  267,  §|  232,  233. 

not  filled  up  at  the  time  it  was  delivered 
for  service, — Held,  that  this  was  contrary 
to  the  provisions  of  the  statute  and  the 
summons  was  void.  Hannaman  v.  Muckle, 
20  Civ.  Proc.  296;  15  N.  Y.  Supp.  961, 
Griffith,  Co.  J. 


Filling  up  blanks  in  a  summons  by  a 
plaintiff  in  presence  of  the  justice, — Held, 
no  violation  of  the  statute,  People  v. 
Smith,  20  Johns.  63.  And  see  Borrodaile 
v.  Leek,  9  Barb.  611. 

Where  a  summons  issued  out  of  a  jus- 
tice's court  was  signed  by  the  justice,  but 


§  3136.    Bewards,  etc.,  to  constable  forbidden. 

A  constable  shall  not  ask  or  receive  any  money  or  other  valuable  thing  from 
any  person,  as  a  consideration,  reward,  or  inducement  for  omitting  or  delaying  to 
arrest  a  person,  or  to  take  him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution, 
or  to  execute  any  other  duty,  pertaining  to  his  office;  or  any  money  or  valuable 
thing,  other  than  the  fees  expressly  allowed  to  him  by  law,  for  executing  any  duty 
pertaining  to  his  office. 

2  R.  S.  267,  §  234. 

§  3137.    Justice  or  constable  not  to  buy  claims. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indirectly,  buy,  or  be 
interested  in  buying,  a  bond,  note,  or  other  demand  or  cause  of  action,  for  the 
purpose  of  bringing  an  action,  or  instituting  a  special  proceeding  before  a  justice, 
founded  thereupon;  nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or  agree  to  lend  or 
advance,  or  procure  to  be  lent  or  advanced,  any  money  or  other  valuable  thing  to 
any  person,  in  consideration  of,  or  as  a  reward  for,  or  an  inducement  to,  the  plac- 
ing, or  having  placed  in  his  hands,  a  debt,  or  other  demand  or  cause  of  action,  for 
prosecution  or  collection. 

2  R.  S.  267,  §  235. 
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A  justice  of  the  peace  is  not  prohibited  [Weston,   1   State  Rep.  584;    10  Civ.  Proc 
from    buying    claims    for    the    purpose    of    92. 
prosecution  in  the  supreme  court.    Hoag  v. 

§  3138.    Penalties  on  justice  and  constable. 

A  justice  of  the  peace  or  constable,  who  violates  a  provision  of  the  last  three 
sections,  is  guilty  of  a  misdemeanor;  and  shall  be  punished  accordingly.  A  con- 
viction also  operates  as  a  forfeiture  of  his  office. 

2R.S.  267,  §  236. 

§  3139.    Violation,  a  defense  to  action. 

It  is  a  defense  to  an  action,  brought  before  a  justice  of  the  peace,  that  the  de- 
mand, upon  which  it  is  founded,  was  bought  and  sold,  or  received  for  prosecution, 
contrary  to  the  foregoing  provisions  of  this  titla  In  an  action  wherein  such  a 
defense  is  interposed,  if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness,  fails 
to  attend  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or  upon  his  examination 
as  a  witness  by  virtue  of  a  commission,  he  refuses  to  answer  any  question  pertinent 
to  show  a  violation  of  either  of  those  provisions;  the  justice,  besides  punishing 
him,  in  a  proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint.  The 
testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other  witness,  is  not  evi- 
dence, in  a  criminal  prosecution  against  him,  for  violating  either  of  those  pro- 
visions. 

2R.S.  268,  §§  237  to  242,  consolidated. 

§  3140.     [Am'd,  1899.]     Docket-book  to  be  kept  by  justice;  entries  therein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he  must  enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced  before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  commencement  of  the 
special  proceeding,  was  issued ;  with  a  statement  of  the  nature  of  the  mandate,  and 
a  memorandum  of  each,  order  of  arrest,  warrant  of  attachment,  or  requisition  to 
replevy,  granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either  without  process,  or 
upon  the  return  of  the  summons,  or  of  the  mandate  for  the  commencement  of  the 
special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading,  or  a  memo- 
randum of  the  filing  of  each  written  pleading. 

5.  Each  adjournment;  stating  upon  whose  application,  and  to  what  time  and 
place  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it  was  issued, 
and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury,  the  names  of  all 
the  persons  returned  as  having  been  notified  to  attend  as  jurors;  stating  who  did 
not  attend;  who  attended;  and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at  whose  request 
he  was  sworn;  each  objection  made  to  the  competency  of  a  witness;  and  the  de- 
cision thereupon. 

9.  The  verdict  of  the  jury  and  the  time  of  receiving  it;  or,  if  the  jury  dis- 
agreed and  were  discharged,  a  statement  of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made  by  him  in  the 
course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution;  the  name 
of  the  officer  to  whom  it  was  delivered ;  and  each  renewal  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and  a  statement  of 
any  money  paid  to  the  justice  thereupon,  and  when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed  in  the  county 
clerk's  office,  and  the  time  when  it  was  given. 
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3149.  Justice    to    furnish    copies    of    pa- 

pers. 

3150.  Transfer   of   action   when   justice's 

term  expires,  etc 

3151.  Id.;  when  justice  is  a  witness. 

3152.  Proceedings  upon  transfer. 

3153.  Penalty      for      not      paying     over 

money. 


§  3154.  Action  on  judgment  of  justice. 

3155.  Id.;  proof  of  judgment,  etc 

3156.  Execution   of   mandate   by   private 

person. 

3157.  Constable  to  execute  mandates   in 

person. 

3158.  Sheriff  to  act  where   execution    of 

mandate  is  resisted. 


§  3134.    Mode  of  application  of  certain  provisions. 

Where  a  provision  of  this  act,  not  contained  in  this  chapter,  is  made  applica- 
ble to  proceedings  before  a  justice  of  the  peace,  the  application  is  subject  to  the 
qualification,  that  it  does  not  include  anything,  which  is  repugnant  to  any  special 
provision  of  law,  regulating  the  jurisdiction  or  powers  of  a  justice  of  the  peace,  or 
the  proceedings  before  him.  Where  a  provision,  thus  made  applicable,  relates  to 
the  filing  of  a  paper  in  a  court,  or  with  a  clerk,  the  paper  must,  in  an  action  or 
special  proceeding  before  a  justice  of  the  peace,  be  filed  with  the  justice,  unless  he 
has  a  clerk  appointed  pursuant  to  law ;  and  where  it  confers  a  power  upon  a  court 
or  a  judge,  the  provision,  making  it  applicable  to  proceedings  taken  under  this 
chapter,  is  to  be  construed,  as  conferring  a  like  power  upon  the  justice,  before 
whom  the  action  or  special  proceeding  is  brought. 

§  3135.    General  requisites  of  mandates. 

A  mandate,  issued  by  a  justice  of  the  peace,  must  be  signed  by  him,  and  may 
be  without  seal.  It  must  be  entirely  filled  up,  at  the  time  when  it  is  delivered  to 
an  officer  to  be  executed,  so  as  to  have  no  blank,  either  in  the  date  thereof  or 
otherwise;  except  that  there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or 
all  of  the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be  executed, 
contrary  to  this  section,  is  void. 

2  R.  S.  267,  §§  232,  233. 

not  filled  up  at  the  time  it  was  delivered 
for  service, — Held,  that  this  was  contrary 
to  the  provisions  of  the  statute  and  the 
summons  was  void.  Hannaman  v.  Muckle, 
20  Civ.  Proc.  296;  15  N.  Y.  Supp.  961, 
Griffith,  Co.  J. 


Filling  up  blanks  in  a  summons  by  a 
plaintiff  in  presence  of  the  justice, — Held, 
no  violation  of  the  statute.  People  v. 
Smith,  20  Johns.  63.  And  see  Borrodaile 
v.  Leek,  9  Barb.  611. 

Where  a  summons  issued  out  of  a  jus- 
tice's court  was  signed  by  the  justice,  but 


§  3136.    Bewards,  etc.,  to  constable  forbidden. 

A  constable  shall  not  ask  or  receive  any  money  or  other  valuable  thing  from 
any  person,  as  a  consideration,  reward,  or  inducement  for  omitting  or  delaying  to 
arrest  a  person,  or  to  take  him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution, 
or  to  execute  any  other  duty,  pertaining  to  his  office;  or  any  money  or  valuable 
thing,  other  than  the  fees  expressly  allowed  to  him  by  law,  for  executing  any  duty 
pertaining  to  his  office. 

2  R.  S.  267,  §  234. 

§  3137.    Justice  or  constable  not  to  buy  claims. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indirectly,  buy,  or  be 
interested  in  buying,  a  bond,  note,  or  other  demand  or  cause  of  action,  for  the 
purpose  of  bringing  an  action,  or  instituting  a  special  proceeding  before  a  justice, 
founded  thereupon;  nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or  agree  to  lend  or 
advance,  or  procure  to  be  lent  or  advanced,  any  money  or  other  valuable  thing  to 
any  person,  in  consideration  of,  or  as  a  reward  for,  or  an  inducement  to,  the  plac- 
ing, or  having  placed  in  his  hands,  a  debt,  or  other  demand  or  cause  of  action,  for 
prosecution  or  collection. 

2  R.  S.  267,  §  235. 
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Weston,    1   State  Rep.  584;    10  Civ.  Proc 
92. 


A  justice  of  the  peace  is  not  prohibited 
from  buying  claims  for  the  purpose  of 
prosecution  in  the  supreme  court.     Hoag  v. 

§  3138.    Penalties  on  justice  and  constable. 

A  justice  of  the  peace  or  constable,  who  violates  a  provision  of  the  last  three 
sections,  is  guilty  of  a  misdemeanor;  and  shall  be  punished  accordingly.  A  con- 
viction also  operates  as  a  forfeiture  of  his  office. 

2R.fi.  267,  §  236. 

§  3139.    Violation,  a  defense  to  action. 

It  is  a  defense  to  an  action,  brought  before  a  justice  of  the  peace,  that  the  de- 
mand, upon  which  it  is  founded,  was  bought  and  sold,  or  received  for  prosecution, 
contrary  to  the  foregoing  provisions  of  this  title.  In  an  action  wherein  such  a 
defense  is  interposed,  if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness,  fails 
to  attend  pursuant  to  the  subpoena ;  or  if,  upon  the  trial,  or  upon  his  examination 
as  a  witness  by  virtue  of  a  commission,  he  refuses  to  answer  any  question  pertinent 
to  show  a  violation  of  either  of  those  provisions;  the  justice,  besides  punishing 
him,  in  a  proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint.  The 
testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other  witness,  is  not  evi- 
dence, in  a  criminal  prosecution  against  him,  for  violating  either  of  those  pro- 
visions. 

2R.8.  268,  §§  237  to  242,  consolidated. 

§  3140.     [Am/d,  1899.]     Docket-book  to  be  kept  by  justice;  entries  therein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he  must  enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced  before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  commencement  of  the 
special  proceeding,  was  issued ;  with  a  statement  of  the  nature  of  the  mandate,  and 
a  memorandum  of  each-  order  of  arrest,  warrant  of  attachment,  or  requisition  to 
replevy,  granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either  without  process,  or 
upon  the  return  of  the  summons,  or  of  the  mandate  for  the  commencement  of  the 
special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading,  or  a  memo- 
randum of  the  filing  of  each  written  pleading. 

5.  Each  adjournment;  stating  upon  whose  application,  and  to  what  time  and 
place  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it  was  issued, 
and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury,  the  names  of  all 
the  persons  returned  as  having  been  notified  to  attend  as  jurors;  stating  who  did 
not  attend;  who  attended;  and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at  whose  request 
he  was  sworn;  each  objection  made  to  the  competency  of  a  witness;  and  the  de- 
cision thereupon. 

9.  The  verdict  of  the  jury  and  the  time  of  receiving  it;  or,  if  the  jury  dis- 
agreed and  were  discharged,  a  statement  of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made  by  him  in  the 
course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution;  the  name 
of  the  officer  to  whom  it  was  delivered ;  and  each  renewal  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and  a  statement  of 
any  money  paid  to  the  justice  thereupon,  and  when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed  in  the  county 
clerk's  office,  and  the  time  when  it  was  given. 
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15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice  of  appeal 

16.  Such  entries  shall  be  made  in  a  book  which  must  be  furnished  to  him  by 
the  clerk  of  the  town  in  which  he  resides  and  to  be  designated  as  "justices'  civil 
docket"  and  to  be  the  property  of,  and  a  charge  against,  such  town. 

Id.  §  243.    Am'd  L.  1899,  c  221. 


An  entry  in  the  minutes  of  a  justice  of 
the  peace  is  not  an  entry  in  the  docket  or 
docket-book,  but  a  mere  memorandum 
made  by  the  justice  for  his  own  conven- 
ience and  as  an  aid  to  his  memory.  The 
docket-book  is  a  record  prescribed  by  the 
statute  for  the  express  purpose,  among 
other  things,  of  receiving  the  entry  of  the 
judgment.  It  is  a  public  record  which  the 
justice  is  required  to  keep  open  during 
the  hours  when  a  sheriff's  office  must  be 
kept  open  for  search  and  examination  by 
any  person,  upon  his  reasonable  request. 
One  of  the  purposes  served  by  it  is  to  enable 
any  party  against  whom  a  judgment  has 
been  rendered,  and  who  may  desire  to  ap- 
peal, to  ascertain  when  the  judgment  was 
entered,  and  when,  accordingly,  his  time 
to  appeal  will  expire.  Buerlin  v.  Hodges, 
19  Civ.  Proc.  107. 

Proceedings  in  a  cause  before  a  justice 
may  be  proved  by  him  by  the  production 
of  his  docket,  but  he  cannot  be  permitted  to 
give  him  parol  evidence  of  what  occurred 
before  him.  Boomer  v.  Laine,  10  Wend. 
525. 

The  statute  prescribing  entries  in  the 
docket  iB  directory,  and  a  literal  compli- 
ance is  not  necessary,  when  the  entries 
show  jurisdiction  over  the  parties  and  sub- 
ject-matter of  the  action,  and  also  the  kind 
and  amount  of  judgment,  and  that  it  was 


rendered  at  a  proper  time.  Humphrey  v. 
Persons,  23  Barb.  313. 

Parol  evidence  is  inadmissible  to  con- 
tradict the  docket  of  a  justice.  Smith  v. 
Compton,  20  Barb.  262;  Nile*  v.  Totman,  3 
Barb.  594;  Hard  v.  Shipman,  6  Barb.  621; 
Brintnell  v.  Foster,  7  Wend.  103. 

The  omission  of  a  justice  to  keep  his 
docket  in  the  manner  prescribed  by  law,  or 
to  deposit  such  docket  with  the  clerk  of 
the  town,  on  his  removing  therefrom,  will 
not  affect  the  validity  of  the  judgment,  or 
vary  the  effect  of  the  entries  as  evidence. 
Humphrey  v.  Persons;  Carshore  v.  Huyck, 
6  Barb.  583;  Baker  v.  Brintrall,  5  Abb.  N. 
S.  253;  52  Barb.  188.     See  §  3144. 

Neglect  to  enter  a  judgment  in  the  dock- 
et does  not  affect  its  validity  nor  the  tran- 
script.    Fish  v.  Emerson,  44  N.  Y.  376. 

The  justice  has  a  right  to  correct  mis- 
takes in  his  docket,  errors  being  merely 
clerical,  the  moment  he  discovers  them. 
Christopher  v.  Van  Liew,  57  Barb.  17. 

Where  the  amount  of  the  verdict  and 
costB  are  entered  in  the  docket,  the  amend- 
ment, "judgment  for  plaintiff,"  may  be 
made  at  any  time.  Stephens  v.  Santee,  49 
N.  Y.  35.     See  Christopher  v.  Van  Liew. 

An  execution  issued  out  of  a  justice's 
court  is  not  void  although  the  docket  fail 
to  state  all  the  particulars  required  by  § 
3140.  Jones  v.  Newman,  21  Week.  Dig. 
328. 


§  3141.    How  entries  made.    Book  to  be  open. 

Each  of  the  entries,  specified  in  the  last  section,  must  be  made  under  the  title 
of  the  action  or  special  proceeding  to  which  it  relates ;  and,  in  addition  thereto,  the 
justice  may  enter  in  like  manner  any  other  proceeding,  had  before  him  in  the  ac- 
tion or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket-book,  kept 
by  a  justice,  must  be  kept  open,  during  the  hours,  when  a  sheriff's  office  is  required 
by  law  to  be  kept  open,  for  search  and  examination  by  any  person,  upon  his 
reasonable  request  and  to  a  reasonable  extent 

2  R.  S.  269.  §  244. 

§  3142.    Index  to  docket-book. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  all  the  judgments, 
entered  by  him  in  his  docket-book ;  and  he  must  insert  therein  the  names  of  all  the 
parties  to  each  judgment,  and  the  page  of  the  book,  where  the  judgment  is  entered. 

2  R.  S.  270,  §  251. 

§  3143.    Papers  to  be  filed. 

A  justice  of  the  peace  must  carefully  file  and  preserve  each  affidavit  or  other 
paper,  delivered  to  him  to  be  filed  in  an  action  or  special  proceeding. 
2  R.  8.  270,  §  250. 

§  3144.    Deposit  of  books  and  papers  with  town  or  city  clerk. 

If  a  justice  of  the  peace,  either  before  or  after  the  expiration  of  his  tern,  of 
office,  removes  from  the  town  or  city  wherein  he  was  elected,  he  must  forthwith 
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deposit,  with  the  clerk  of  that  town  or  city,  his  docket-book,  and  all  other  books 
and  papers,  in  his  custody,  relating  to  an  action  or  a  special  proceeding,  which 
has  been  heard  by  him,  or  commenced  before  him.  A  justice,  who  is  removed  from 
office,  must  make  a  like  deposit,  within  ten  days  after  receiving  notice  of  his 
removal,  or  afterwards,  upon  the  demand  of  the  clerk  of  the  town  or  city.  But 
the  omission  of  the  justice  to  make  the  deposit,  does  not  affect  the  validity  of 
any  book  or  paper,  so  required  to  be  deposited,  or  of  any  proceeding  to  which  it 
relates. 
2  E.  S.  270,  §§  252,  253. 


Where,  after  the  issue  of  an  execution 
to  a  constable,  and  before  the  return  day, 
the  justice,  under  §  3144,  files  his  docket 
with  the  town  clerk  and  removes  from  the 


county,  if  the  constable  within  sixty-five 
days  from  the  issue  of  the  execution  files  it 
with  the  town  clerk,  he  is  relieved  of  lia- 
bility.   Hampton  v.  Boy  Ian,  46  Hun  151. 


§  3145.    Certificate  in  docket-book  deposited. 

A  justice  of  the  peace  must  make,  in  each  docket-book  deposited  by  him  as 
prescribed  in  the  last  section,  a  certificate  under  his  hand,  to  the  effect  that  each 
judgment  or  order  entered  therein,  was  duly  rendered  or  made,  as  therein  stated; 
and  that  the  sum,  appearing  by  the  book  to  be  due  thereupon,  has  not  been  paid,  to 
his  knowledge. 

2  R.  S.  270,  §  254. 

§  3146.  [Ain'd,  1905.]  Town  or  city  clerk  to  demand  books,  et  cetera, 
upon  death,  et  cetera,  of  justice. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise  vacant,  the  town 
or  city  clerk  must  demand  and  receive  all  books  and  papers,  which  belonged 
to  the  justice  in  his  official  capacity,  from  any  person  having  them  in  his  pos- 
session, and  such  clerk  may  make  and  issue  a  transcript  of  a  judgment  so  ren- 
dered by  such  a  justice  of  the  peace  and  appearing  upon  the  docket  of  such  justice 
of  the  peace  so  on  file  in  his  office,  upon  receiving  his  fees  for  the  same,  which 
shall  be  the  same  now  allowed  a  justice  of  the  peace  for  issuing  a  transcript,  and 
such  transcript  so  issued  by  such  clerk  shall  have  the  same  force  and  effect  as 
though  the  same  had  been  issued  by  such  justice  of  the  peace  during  his  term  of 
office. 

2  R.  S.  271,  §  255.  Am'd  L.  1905,  c.  436.  The  amendment  of  1905  added  all  after  the 
word  "possession,"  in  the  first  sentence. 

§  3147.    Compelling  deposit  of  books  and  papers. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town  or  city  clerk,  as 
prescribed  in  this  title,  is  withheld,  the  like  proceedings  may  be  had,  at  the  in- 
stance of  the  town  or  city  clerk,  to  compel  the  deposit  thereof,  as  are  prescribed 
by  law,  where  an  officer  refuses  or  neglects  to  deliver  a  book  or  paper  in  his  cus- 
tody as  such  officer,  to  his  successor  in  office. 

2R.S.  271,  §  256. 

§  3148.    Entries  in  docket  as  evidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book  kept  by  a  justice  of 
the  peace,  and  deposited  with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is 
presumptive  evidence  of  the  matters  of  fact  stated  therein;  but  the  presumption 
may  be  repelled  by  proof. 

2R.S.  271,  §  257. 

§  3149.    Justice  to  furnish  copies  of  papers. 

A  justice  of  the  peace  must  furnish,  upon  request,  and  payment  of  his  fees,  to 
any  person  interested  in  a  judgment  or  order  entered  by  him,  a  transcript  of  the 
judgment  or  order,  together  with  a  copy  of  all  the  entries  in  his  docket-book,  re- 
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lating  to  the  cause ;  a  copy  of  his  minutes  of  the  evidence  in  the  cause,  or  the  sub- 
stance of  the  testimony,  if  he  has  not  taken  minutes;  and  a  copy  of  any  paper  on 
file  in  the  cause;  or  such  portions  thereof  as  are  required. 
L.  1841,  c  141,  §  1. 

§  3150.    Transfer  of  action  on  expiration  of  term. 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or  he  is  about 
to  remove  from  the  town  or  city,  before  judgment  is  rendered  in  an  action,  or  a 
final  order  is  made  in  a  special  proceeding,  pending  before  him,  he  must  previ- 
ously make  a  written  order,  reciting  the  fact,  and  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town  or  city, 
named  in  the  order. 


A  justice  who  is  not  about  to  remove 
from  the  city  may  make  an  order  of  re- 
moval only  in  the  event  that  his  term  of 
office  is  about  to  expire,  and  the  mere  re- 
cital in  the  order  of  removal  that  his  term 
is  to  expire  does  not  confer  authority  upon 


him  to  make  the  transfer  unless  it  is  cor- 
rect. The  mere  appointment  of  a  justice 
of  the  peace  to  the  office  of  city  recorder 
does  not  of  itself  cause  the  justice's  term 
as  justice  to  expire.  De  Zur  v.  Provost,  99 
App.  Div.  14;  90  N.  Y.  Supp.  1016. 


§  3151.    When  justice  a  necessary  witness.    Transfer  of  action. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceeding,  the  de- 
fendant, or,  where  he  has  not  been  arrested,  his  attorney,  presents  to  the  justice 
satisfactory  proof,  by  affidavit,  that  the  justice,  before  whom  the  action  or  special 
proceeding  is  pending,  is  a  material  witness  for  the  defendant,  without  whose  testi- 
mony he  cannot  6afely  proceed  to  trial,  setting  forth  therein  the  particular  facts 
and  circumstances,  which  he  expects  to  prove  by  him,  the  justice  must  forthwith 
make  a  written  order,  directing  the  action  or  special  proceeding  to  be  continued 
before  another  justice  of  the  same  town  or  city,  named  in  the  order. 

2  R.  S.  229,  §  21,  in  part,  2R.S.  246,  §  118,  as  modified,  L.  1838,  c.  243;  and  L 
1875,  c.  334. 


Under  §  3151,  requiring  the  justice  before 
whom  a  cause  is  pending  to  transfer  it  to 
another  justice  for  trial,  where  defendant 
presents  "satisfactory  proof  by  affidavit" 
that  he  (the  justice)  is  a  material  witness 
for  defendant,  the  justice  has  no  right  to 
pass  on  the  truth  of  the  facts  stated  in  the 
affidavit.  Bronson  v.  Gutches,  17  App. 
Div.  204;  45  N.  Y.  Supp.  487. 

Defendant's  right  in  such  case  to  have  the 
trial  transferred  before  another  justice  is 
not  affected  by  the  fact  that  the  affidavit 
asked  for  a  dismissal  instead  of  a  transfer, 
lb. 

The  justice  is  not  a  necessary  witness 
when  the  facts  can  be  proved  otherwise 
than  by  calling  him.  Martha  v.  Walters,  2 
Sand.  517. 

Or  if  the  opposite  party  will  admit  the 

§  3152.    Proceedings  upon  transfer  of  action.  • 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two  sections,  the 
constable  must  forthwith  take  it,  and  all  other  papers  in  the  action,  with  the  body 
of  the  defendant,  if  he  is  under  arrest,  before  the  justice  named  in  the  order. 
The  plaintiff  or  petitioner  must  forthwith  appear  before  that  justice,  who  must 
take  cognizance  of  the  action  or  special  proceeding,  and  must  proceed  therein  as 
if  it  had  been  commenced  before  him.  Costs  recovered  in  the  action  or  special 
proceeding,  include  the  fees  allowed  by  law,  for  services  performed  by  the  con- 
stable and  the  justice,  before  the  transfer,  together  with  the  fees  allowed  by  law, 
for  the  proceedings  before  the  justice  to  whom  the  cause  is  transferred. 

See  L.  1875,  c.  334. 


facts  sought  to  be  proved  by  the  justice. 
Van,  De  Veer  v.  Stanton,  1  Cow.  84. 

An  affidavit  made  to  remove  a  cause  must 
show  that  the  justice  is  a  necessary  as  well 
as  a  material  witness;  and  the  justice  has 
a  right  to  judge  of  its  sufficiency.  Board 
of  Commrs.  of  Saratoga  v.  Donerty,  16 
How.  46,  McKean,  Co.  J. 

He  cannot  refuse  to  dismiss  the  cause  on 
the  ground  "that  he  knows  nothing  ma- 
terial between  the  parties,  and  has  no 
recollection  of  the  facte  defendant  alleges 
he  expects  to  prove  by  him."  Hopkins  v. 
Cabrey,   24   Wend.   264. 

Or  on  the  ground  that  "he  can  give  no 
evidence  of  anything  except  what  appears 
on  his  minutes."  Brown  v.  Brown,  2  E. 
D.  S.   153. 
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§  3153.    Penalty  for  not  paying  over  money. 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  reasonable  time  after 
demand,  to  pay  any  money,  collected  by  him  in  his  official  capacity,  to  the  person 
entitled  thereto/  is  guilty  of  a  misdemeanor,  and  shall  be  punished  accordingly. 
A  conviction  also  operates  as  a  forfeiture  of  his  office. 

2R.S.  271,  §  250. 


When  a  justice  of  the  peace  had  judg- 
ments entered  against  a  person  without  the 
service  of  a  summons,  and  for  whom  there 
was  no  appearance. — Held,  to  be  liable  for 


expense  incurred  in*  having  the  judgments 
declared  void.  Earl  v.  Brewer,  20  Misc. 
437;  46  N.  Y.  Supp.  627,  Tr.  T. 


§  3154.    Action  on  justice's  judgment. 

Li  an  action  upon  a  judgment  of  a  justice  of  the  peace,  brought  in  the  county 
wherein  it  was  rendered,  within  five  years  after  the  rendition  thereof,  against  a 
defendant  upon  whom  the  summons  was  personally  served,  no  costs  can  be  recov- 
ered, except  where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out  of 
office,  or  otherwise  incapable  of  acting;  or  has  removed  from  the  county;  or 
where  one  of  the  parties  has  died ;  or  where  the  docket  of  the  judgment  has  been 
lost  or  destroyed. 

Co.  Proc.  §  71,  in  part.  As  to  actions  on  justices'  judgments  when  docketed,  see 
§  1913. 

§  3155.    Proof  of  justice's  judgment. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the  peace,  who  is  dead, 
or  out  of  office,  or  otherwise  incapable  of  acting;  or  has  removed  from  the  county; 
or  cannot  be  found  therein;  the  original  docket-book  of  the  justice  is  presumptive 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but  the  presumption 
may  be  repelled  by  proof.  If  the  docket-book  is  lost  or  destroyed,  or  if  it  cannot 
be  produced,  after  reasonable  effort  to  obtain  it,  the  like  proof  may  be  given, 
respecting  the  recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

2  R.  S.  272,  §§  266,  267. 

§  3156.    Execution  of  mandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized  by  this  chapter, 
except  a  venire,  may,  at  the  request  of  the  party,  whenever  he  deems  it  expedient 
so  to  do,  empower,  by  a  written  authority  indorsed  upon  the  mandate,  and  proper 
person  of  full  age,  not  a  party  to  the  action,  to  serve,  or  otherwise  execute  it.  For 
that  purpose,  the  person  so  empowered  has  all  the  power  and  authority,  and  is 
subject  to  all  the  obligations  and  liabilities,  of  a  constable;  and  his  return  is  evi- 
dence in  like  manner  as  a  constable's.  But  a  person  so  empowered  is  not  entitled 
to  any  fee  or  reward  for  his  services. 

2  R.  S.  273,  §§  271,  272. 


Service  by  plaintiff  under  an  author- 
ization by  the  justice  is  void.  Warring  v. 
Keeler,  11  Misc.  461;  33  N.  Y.  Supp.  415, 
Co.  Ct. 

A  constable  cannot  serve  a  summons  in 
an  action  in  which  he  is  plaintiff.     Smith 


v.  Burliss,  23  Misc.  544;   52  N.  Y.  Supp. 
814,  Co.   Ct. 

Proof  of  service  must  be  the  same  as  re- 
quired from  a  constable,  before  the  justice 
acquires  jurisdiction.  Jackson  v.  Sherwood, 
50  Barb.  356. 


§  3157.    Constable  to  execute  mandates  in  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as  prescribed  in  this 
chapter,  must  execute  it  in  person,  pursuant  to  the  tenor  thereof.    He  cannot  act 
by  deputy  in  such  a  case. 
2R.S.  273.  $  273. 
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§  3168.  [Am'd,  1909.]  Sheriff  to  act  where  execution  of  mandate  ii  re- 
sisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the  peace,  is  directed 
and  delivered,  finds,  or  has  reason  to  apprehend,  that  resistance  will  be  made  to 
.the  execution  thereof,  he  may  deliver  it  to  the  sheriff  of  the  county,  with  a  writ- 
ten certificate,  stating  the  facts,  and  requiring  the  sheriff  to  execute  it  There- 
upon the  sheriff  must  execute  the  mandate ;  and  he  is  subject  to  all  the  liabilities 
attaching  to  a  constable  in  executing  it.  Sections  four  hundred  and  four  hun- 
dred and  one  of  the  judiciary  law  apply  to  a.  mandate  delivered  to  a  sheriff,  as 
prescribed  in  this  section. 

Am'd  L.  1909,  c  65.     See  No.  86  of  Notes  by  Board  of  Statutory  Consolidation. 

What  Sections  op  the  Code  Apply  to  Justices'  Pourts. 

The  following  sections  of  the  Code  of  Civil  Procedure  are  regarded  as  applicable  to 
justices'  courts,  either  in  consequence  oP  specific  provisions  to  that  effect,  or  of  their 
general  nature.  Where  such  application  has.  been  made  by  specific  sections  a  reference 
to  the  latter  is  given: 


§ 


}  4,  jurisdiction.- 

§  22,  form  of  writs. 

I  55,  appearance. 

§§  101  to  103,  execution  of  process. 

§§  110  to  112,  treatment  of  arrested  person. 
|  3032. 

|  132,  service  on  arrested  persons. 

§§  376  to  398,  400  to  415,  statute  of  limita- 
tions. 

8  430,  agent  to  receive  process. 

§§  431   and  432,   service  on   domestic  cor- 
poration.    §  2879. 

§§  446,  449,  450,  454,  455,  parties. 
458  to  467,  poor  persons. 
501,    502,    505,    506,    counterclaim.     §§ 

2945,  2946. 
525,  526  (in  summary  proceedings  only), 
verification.     §  2235. 

§  548,  arrest  only  under  statute. 

§  564,  privilege  from  arrest.     §  2904. 

§§  579  to  581,  bail.     §  2926. 

§§  723,    728    to    730,    amendments,    etc.     § 
3347,  subd.  6. 

§  749,   powers  of   certain  officers, 
subd.  6. 

§§  764,  765,  abatement  by  death, 
subd.  6. 

§§  787,  788,  computation  of  time, 
subd.  6. 

§§  789,  790,  preferences.     §  3347,  subd.  6. 

§§  810  to  816,  undertakings.     §  3347,  subd. 
6. 

§  825,  filing  papers.     §  3347,  subd.  6. 

§  826,  publication.     §  3347,  subd.  6. 

~§  828  to  851,  witnesses  and  evidence. 
§  860  to  869,  witnesses  and  books. 
§  900  to  903,  execution  of  commission. 
2981,  2984,  2986. 

§911,  deposition  in  evidence.     §  2986. 

§§  921  to  954,  956  to  962,  documentary  evi- 
dence. 

|§  1176,  1179,  challenges. 

§  1181,  discharge  of  jury. 

§  1211,  interest  on  judgment. 

8  1335,  exception  to  sureties.     §  3050. 

§  1367,  execution  after  transcript.     §  3043. 

§  1373,  execution  for  chattel.     §  2931. 

§§  1384  to  1387,  sale  on  execution.     §  3030. 

§§  1389  to  1394,  exemptions.     §  3028. 


§  3347, 
§  3347, 
§  3347, 


§§ 


§  1405,  levy.     §  3030. 

1408,  levy. 
§  1409  to  1412,  levy.     §  3030. 

1428,  sale  on  execution.     §  3030. 
§  1664  to  1669,  parties  to  certain  actions. 
1689,    joinder    in    action    for    chattel.    § 
2919. 
§  1690  to  1692,  action  for  chattel.     §  2919. 
1695,  affidavit  in  replevin.     §§  2920,  2925. 
1697,  affidavit  in  replevin. 
1699,  undertaking  in  replevin.     §  2920. 
§§  1700    to    1702,    mode   of    replevying.     § 

2922. 
§  1704,  reclaiming  chattel.     §  2925. 
§§  1709  to  1711,  claim  to  chattel.     §  2929. 
§  1712,  affidavit  in  replevin.     §§  2920,  2925. 
1722,  damages  to  chattel.     §  2931. 
1726,  verdict  in  replevin.     §  2931. 
1730,  judgment  in  replevin.     §  2931. 
§§  1731,    in    part,    1732,    execution    in    re- 
plevin.    §  2931. 
§§  1733  to  1735,  action  on  undertaking  in 

replevin,     §  2931. 
§§  1775    to    1777,    1779,    actions    by    and 

against  corporations. 
§  1813,  misnomer  in  certain  actions. 
§§  1814,  1818,  actions  by  executors. 
8  1829,  execution  on  decedent's  judgment. 
§§  1893  to  1898,  actions  for  penalties. 
§§  1899  to   1901,  certain  actions  for  dam- 
ages. 
8§  1902,  1903,  action  for  causing  death. 
§  1913,  action  on  judgment. 

1915,  action  on  penal  bond. 

1916,  action  by  surety. 
§  1917,  1918,  action  on  lost  note. 
§  1919  to  1924,  actions  by  and  against  as- 
sociations. 

§§  1926  to  1931,  actions  by  and  against  cer- 
tain officere. 
*  §§  1932  to  1935,  actions  against  defendants 
jointly  liable.     §  3020. 

§  1936,    docketing   judgment   against   joint 
defendants.     §  3021. 

§  1937,  action  on  joint  judgment.     §  3021. 

§§  1943,    1945,    1946,    composition   by   joint 
debtors. 

§§  1961  to  1966,  action  for  fine,  penalty,  or 
forfeiture. 


r 
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1084  to  1986,   1990,  certain  actions  by 

the  people. 
2231  to  2265,  summary  proceedings  for 

land. 
3241  to  3243,  costs  in  certain  actions  by 

the  people. 

3244,  costs   in   acticm  against  school  of- 
ficer. 

3245,  costs  in  action  against  municipality. 

3246,  costs,   against   executors,   trustees, 
etc. 


§ 


3247,  costs  against  transferee. 
3249,  costs  against  infant  plaintiff. 

3258,  3259,  increased  costs.     §  3079. 

3288,  witness  fee  to  attorney. 
uZv22,  zees. 

3333  to  3341,  3343,  definitions. 

3344  to  3349,  application  of  Code. 

3352,  3354  to  3356,  effect  of  act  on  ex- 
isting rights. 
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CHAPTER  XX. 

PROVISIONS  RELATING  TO  CERTAIN  COURTS  IN  CITIES  AND 

THE  PROCEEDINGS  THEREIN. 


TITLE      I, 
TITLE    n. 


The  city  court  of  the  city  op  New  York. 

The  mayor's  court  op  the  city  op  Hudson,  and  the  recorders' 

COURTS  OF  THE  CITIES  OP  UtICA  AND  OSWEGO. 

The  city  court  of  Yoneers. 

■The  district  courts  of  the  city  of  New  York,  and  the  justices' 
courts  of  the  cities  of  albany  and  troy. 
TITLE     V. — The  municipal  court  of  the  city  op  Rochester. 


TITLE  III, 
TITLE   IV. 


TITLE  I. 

The  city  court  of  the  city  of  New  York. 

Article  1.  Provisions  generally  applicable  to  proceedings  in  the  court. 

2.  Provisions  exclusively  applicable  to  the  proceedings,  other  than  appeals,  in 

an  ordinary  action. 

3.  Provisions  exclusively  applicable  to  the  proceedings,  other  than  appeals,  in 

certain  marine  causes. 

4.  Appeals. 

This  title  amended  L.  1902,  c.  515,  in  effect  Sept.  1,  1902. 


AKTICLE  FIRST. 

PROVISIONS  GENERALLY  APPLICABLE  TO  PROCEEDINGS  IN  THE  COUBT. 


§  3159.  Provisions,  applying  generally  to 
courts  of  record,  subject  to  cer- 
tain qualifications. 

3160.  Certain  sections  inapplicable  to  the 

court. 

3161.  Time  for  service  of  notices. 


§3162.  Service  of  notice  of  trial;  filing  of 
note  of  issue. 

3163.  When  court  may  relieve  from  im- 

prisonment. 

3164.  Money;  how  paid  into  the  court. 


§  3159.  [Am'd,  1907.]  Provisions,  applying  generally  to  courts  of  rec- 
ord, subject  to  certain  qualifications. 

Each  of  the  foregoing  provisions  of  this  act,  which  is  made,  by  chapter  twenty- 
two  of  this  act,  applicable  to  the  city  court  of  the  city  of  New  York,  or  generally 
to  courts  of  record,  is  subject  to  the  qualifications  and  exceptions  expressed  or 
plainly  implied  in  this  title. 

Am'd  L.  1907,  c.  707,  by  substituting  the  word  "city"  for  the  word  "marine0  before 
court.  By  L.  1883,  c.  26,  the  name  of  the  court  was  changed  to  "City  Court  of  New 
York." 


Name  of  the  court. — There  seems  to 
have  been  no  amendment  to  the  Code  of 
Civil  Procedure  where  the  phrase  "Marine 
Court  of  the  City  of  New  York"  continued 
in  the  various  sections  until  1895,  when  a 
number  were  amended  by  simply  substitut- 
ing "City"  for  "Marine,"  leaving  the  phrase 
otherwise  as  it  was  before.  See  §  315, 
et  seq.  But  these  amendments  lack  evidence 
of   legislative   intent   to  change   the   name 


of  the  court,  or  title  by  which  it  should 
be  designated.  Title  1  of  this  chapter  is 
amended  by  L.  1902  as  above,  but  the  legal 
effect  would  seem  to  be  limited  by  the 
General  Construction  Law,  §  34  (see  Ap- 
pendix) ;  and  the  Legislature  terms  it  the 
New  York  city  court  in  the  head  notes  to 
§§  3160,  3161,  by  the  amendment  of  1902. 
By  L.  1883,  c.  26,  it  is  provided  that  there- 
after the  court  shall  be  designated  as  the 
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"City  Court  of  New  York."  Whether  these 
various  amendments  in  the  phraseology  of 
the  Code  and  in  its  titles,  have  had  the 
legal  effect  to  supersede  or  repeal  the  act 
of  1883,  and  to  change  the  title  or  name  of 
the  court,  by  which  it  shall  be  designated, 
as  therein  specifically  prescribed,  quaere. 

Jurisdiction. — The  city  court  of  New 
York  has  no  jurisdiction  of  an  action  in- 
volving an  accounting.  Gorse  v.  Lynch,  36 
Misc.   150;   72  N.  Y.  Supp.  1054. 

As  to  jurisdiction  generally,  see  §§  315, 
316,  317.  The  following  are  additional  de- 
cisions : 

All  causes  of  action  are  within  the  juris- 
diction of  the  city  court  where  the  relief 
is  pecuniary  only;  where  the  damages  do 
not  exceed  $2,000,  and  where  the  action  is 
one  not  requiring  equitable  relief  for  the 
complete  disposition  of  the  controversy; 
within  these  limits  the  jurisdiction  is  as 
broad  as  that  of  the  supreme  court.  Crane 
v.  Crane,  46  State  Rep.  669,  N.  Y.  City  Ct. 

An  action  upon  a  judgment  of  another 
State,  directing  the  payment  of  certain 
sums  to  plaintiff  as  long  as  she  remains  un- 
married, is  one  upon  contract,  and  within 
the  jurisdiction  of  the  city  court.     lb. 

It  cannot  determine  the  validity  or  in- 
validity of  a  patent.  Maitland  v.  Cent. 
Gas  &  El.  F.  Co.,  58  State  Rep.  35,  N.  Y. 
City  Ct. 

Where  the  transactions  giving  rise  to 
an  action  all  occur  in  N.  Y.  City,  the  city 
court  has  jurisdiction,  though  both  parties 
may  be  foreign  corporations.  Bradley  Fert. 
Co.  v.  South  Pub.  Co.,  21  N.  Y.  Supp.  472, 
N.  Y.  City  Ct 


On  an  issue  as  to  whether  plaintiff  was 
a  resident,  so  as  to  be  able  to  sue  defend- 
ant, a  foreign  corporation,  in  the  city 
court,  the  only  evidence  was  his  own  state- 
ment that  he  had  resided  in  the  city  two 
months  before  going  to  another  State,  and 
that  of  his  counsel,  who  testified  that  plain- 
tiff was  in  the  city  when  the  action  was 
brought.  Held,  that  the  question  of  plain- 
tiff's residence  was  for  the  jury.  Gundlin 
v.  Hamburg- Am.  Packet  Co.,  26  N.  Y.  Supp. 
73,  affi'd  31  Abb.  N.  C.  437,  C.  P. 

In  the  absence  of  any  provision  of  the 
Code  that  a  foreign  corporation  shall  have 
a  place  of  business  within  N.  Y.  City,  the 
city  court  has  jurisdiction  of  an  action  by 
a  foreign  corporation,  under  §  1779.  Globe 
Yarn  Mills  v.  Bilbrough,  19  N.  Y.  Supp. 
176;  28  Abb.  N.  C.  426;  46  State  Rep.  273, 
affi'd  49  State  Rep.  702,  C.  P. 

Two  drafts  were  drawn  by  defendants, 
non-residents  of  N.  Y.  City,  in  favor  of 
plaintiff,  a  foreign  corporation,  on  a  firm 
doing  business  in  that  city,  and  payable 
there;  and  a  third  draft,  with  same  drawers 
and  payee,  was  made  payable  in  Troy,  N. 
Y.  Held,  the  place  of  payment  in  each 
case  being  within  the  State,  the  city  court 
had  jurisdiction  of  actions  on  the  drafts, 
lb. 

An  action  in  N.  Y.  city  court  against 
a  lunatic  cannot  be  continued,  without  leave 
of  the  supreme  court,  against  his  commit- 
tee appointed  by  the  supreme  court  after 
the  commencement  of  such  action.  If.  the 
city  court  proceeds  and  renders  judgment 
its  enforcement  may  be  enjoined.  Matter 
of  Delahunty,  28  Abb.  N.  C.  245, 


§  3160.  [Am'd,  1902.]  Certain  sections  not  to  apply  to  New  York  city 
court;  who  a  non-resident. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  and  thjee,  sections  six 
hundred  and  eleven  to  six  hundred  and  nineteen,  both  inclusive,  and  sections  six 
hundred  and  thirty-six,  eight  hundred  and  twenty-seven  and  ten  hundred  and 
fifteen  of  this  act  do  not  apply  to  an  action  or  a  special  proceeding  brought  in  the 
city  court  of  the  city  of  New  York,  or  before  a  justice  thereof,  or  to  any 
proceeding  therein.  Sections  thirty-two  hundred  and  sixty-eight  and  thirty-two 
hundred  and  sixty-nine  of  this  act  do  not  apply  to  an  action  in  the  court,  prose- 
cuted as  prescribed  in  section  thirty-one  hundred  and  sixty-five  of  this  act.  A 
plaintiff,  in  an  action  brought  in  the  court,  who  has  an  office  for  the  regular 
transaction  of  business  in  person,  within  the  city  of  New  York,  is  deemed  a 
resident  of  that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the  code  of  civil 
procedure  are  hereby  made  applicable  to  and  binding  upon  the  city  court  of  the 
city  of  New  York. 

Am'd  L.  1002,  c  515. 

The  amendment  of  1902  made  §  1013  applicable. 


The  word  "office"  in  this  section  means  a 
place  where  service  is  rendered  or  business 
is  done.  Brassack  v.  Interborough  Transit 
Co.,  66  Misc.  190;  121  N.  Y.  Supp.  215. 

A  dock  laborer,  employed  by  the  hour, 
whose  employment  has  ceased  by  reason  of 
the  injuries  for  which  he  sues,  and  who  has 


simply  a  reasonable  expectation  of  re-em- 
ployment, because  his  name  is  retained  on 
the  list  of  employees,  is  not  a  person  having 
an  office  where  he  regularly  transacts  busi- 
ness, within  §'  3160.  Grow  v.  New  York 
Transp.  Co.,  64  Misc.  34;  117  N.  Y.  Supp. 
947. 
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§  636,  providing  for  the  issuance  of  an  court.  Granieri  v.  New  York  Shoe  Repair- 
attachment  against  a  domestic  corporation,  [  ing  Co.,  56  Misc.  121 ;  106  N.  Y.  Supp.  1 107. 
under  §  3160,  does  not  apply  to  the  city 


§  3161.  [Am'd,  1902.]  Time  for  service  of  notices  in  New  York  city 
court. 

The  time  for  personal  service  of  certain  notices,  in  an  action  brought  in  the 
court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking  given  by  the 
plaintiff,  as  security  for  the  defendant's  costs,  not  more  than  two  days. 

2.  Notice  of  an  application  for  judgment  in  a  case  specified  in  section  five 
hundred  and  thirty-seven  of  this  act;  notice  of  a  motion  to  strike  out  a  pleading, 
in  a  case  specified  in  section  Hve  hundred  and  thirty-eight  of  this  act;  notice  of 
an  application  for  judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as  prescribed  in  sec- 
tion twelve  hundred  and  nineteen  of  this  act;  not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor  more  than  ten 
days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdivision  second  of 
this  section,  not  less  than  four  days;  but  the  court  or  a  justice  thereof  may,  upon 
an  affidavit  showing  grounds  therefor,  prescribe  a  shorter  time,  by  an  order  to 
show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law;  notice  of  any 
hearing,  the  time  for  serving  which  is  not  expressly  prescribed  in  either  of  the 
foregoing  subdivisions  of  this  section,  or  elsewhere  in  this  title;  not  less  than  ixve 
days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except  where  all  the 
attorneys,  serving  and  served  with  the  notice,  reside  or  have  their  offices  in  the 
city  of  New  York,  in  which  case,  one  day's  notice  is  sufficient. 

L.  1872,  c.  629,  §  5,  in  part,  and  §  14;  L.  1874,  a  545,  §  2;  L.  1875,  c,  479,  §§  17,  50, 
and  51,  in  part.  Am'd  L.  1902,  c.  515.  The  amendment  of  1902  struck  out  a  clause  as 
to  "notice  of  the  hearing  of  an  appeal." 


Under  §  3161,  requiring  that  notice  of 
motions  in  the  New  York  city  court,  with 
certain  exceptions,  must  be  not  less  than 
four  days,  the  granting  of  an  order  upon 
notice  of  motion  of  but  one  day,  not  within 
any  of  the  exceptions,  was  erroneous,  where 
the  party  opposing  the  granting  of  the  or- 
der pointed  out  the  defect  to  the  court. 
Feist  v.  Weingarten  Bros.,  Ill  N.  Y.  Supp. 
848. 


The  court  cannot  render  judgment  for 
frivolousness  on  notice  of  less  than  two 
days.  M'f'rs  &  Build's  Bk.  v.  Kiersted,  6 
Daly  160. 

The  court  cannot  require  a  party  to  an 
action  to  accept  less  than  the  statutory 
notice  of  trial  where  he  is  neither  seeking 
nor  receiving  a  favor.  Grindal  v.  De  Lano, 
21  Civ.  Proc.  224;  15  N.  Y.  Supp.  832,  N. 
Y.  City  a. 


§  3162.     [Am'd,  1902.]    Service  of  notice  of  trial;  filing  of  note  of  issue. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may  be  given  for  any 
day  of  the  term.  A  note  of  issue  must  be  filed  at  least  two  days  before  the  day,  or 
the  commencement  of  the  term,  for  which  the  notice  of  the  trial  is  given;  and  it 
must,  in  addition  to  the  matters  specified  in  section  nine  hundred  and  seventy- 
seven  of  this  act,  state  the  day  or  the  term,  for  which  the  notice  has  been  given. 
But  this  and  the  last  section  do  not  apply  to  a  case  where  special  provision  is 
otherwise  made  in  article  third  of  this  title. 

Am'd  L.  1902,  c.  515.  The  amendment  of  1902  struck  out  a  clause  as  to  "hearing  of 
an  appeal  to  the  General  Term." 


A  cause  in  which  the  note  of  issue  was 
filed  before  1  o'clock  on  a  certain  day,  and 
the  notice  of  trial  served  at  4  on  the  same 
day,  was  not  improperly  on  the  docket  on 
the  ground  that  the  notice  of  trial  should 
have  been  served  first.  Lederer  v.  Adler, 
44  Misc.  217;  88  N.  Y.  Supp.  1010. 


A  note  of  issue  for  the  trial  term  which 
is  filed  before  service  of  notice  of  trial  and 
does  not  state  the  date  or  term  for  which 
the  cause  is  noticed,  is  insufficient.  Mintz 
v.  GoWbaum,  122  N.  Y.  Supp.  215. 

The  city  court  of  New  York  has  no  power 
to  adopt  any  rule  of  calendar  practice  which 
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impairs  a  right  given  a  litigant  by  the  Code 
Civ.  Proc.,  as,  for  example,  the  rule  requir- 
ing a  new  note  of  issue  to  be  filed  when  a 
new  calendar  is  made  up  by  the  clerk  of 
the  court;  and  a  motion  to  dismiss  a  com- 
plaint should  not  be  granted  for  a  failure 
to  prosecute  consisting  in  not  filing  a  new 
note  of  issue.  Wilner  v.  Mink  Restaurant 
Co.;  60  Misc.  358. 

Where,  however,  the  plaintiff  instead  of 
standing  on  his  former  note  of  issue  delays 
the  action  by  filing  a  new  one,  costs  for  the 
delay  will  be  imposed  on  him  as  a  condition 
to  denying  the  motion  to  dismiss,     lb. 

The  clerk  of  the  cHy  court  of  New  York 
is  not  entitled  to  collect  any  fee  for  the 
filing  of  a  note  of  issue,  but  must  at  the 
time  of  trial  collect  the  stenographer's  fee 
of  $1.50,  and  if  the- cause  is  one  in  which 
an  attachment  or  warrant  has  been  issued, 
an  additional  fee  of  $2.50.     Costa  v.  N.  Y. 


City  Ry.  Co.,  100  N.  Y.  Supp.  658;  35  Civ. 
Proc.  135. 

A  notice  of  trial  regular  as  to  time  and 
service  is  defeated  and  rendered  of  no  avail 
by  the  service  of  an  amended  pleading 
changing  the  issues  before  the  time  for 
amending  has  expired  and  before  the  case  is 
reached  for  trial.     Grindal  v.  De  Lano. 

§  -3162,  requiring  a  note  of  issue  to  be 
filed  "at  least  two  days  before  the  day  or 
the  commencement  of  the  term  for  which 
the  notice  of  the  trial  or  hearing  is  given/' 
is  not  complied  with  where  a  note  of  issue 
of  fact  or  law  is  filed  prior  to  the  notice 
of  trial,  and  prior  to  the  term  for  which  the 
notice  of  trial  is  thereafter  given,  as  the 
same  section  provides  that  such  a  note  of 
issue  must  state  the  day  and  the  term  for 
which  the  notice  of  trial  has  been  given. 
Miner  v.  Galvanotype  Engraving  Co.,  30 
Misc.  200;  61  N.  Y.  Supp.  1102,  City  Ct. 


§  3163.    When  court  may  relieve  from  imprisonment. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually  confined  in  jail, 
by  virtue  of  an  order  of  arrest,  or  an  execution  against  the  person,  issued  in  an 
action  brought  in  the  court*  is  physically  unable  to  endure  the  confinement,  and 
that  he  cannot  procure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail  liber- 
ties, as  the  case  requires,  the  court,  or  a  justice  thereof,  may,  in  its  or  his  discre- 
tion, by  order,  direct  the  sheriff  to  release  him  from  custody.  The  sheriff  must 
obey  such  an  order.  After  such  a  release  from  an  execution  against  the  person, 
another  execution,  against  the  person  of  the  judgment-debtor,  cannot  be  issued 
upon  the  judgment;  but  the.  judgment-creditor  may  enforce  the  judgment  against 
property,  as  if  the  execution,  from  which  the  judgment-debtor  was  released,  had 
been  returned  without  his  being  taken. 

See  L.  1875,  c  470,  §  10. 

§  3164.    Disposition  of  money  paid  into  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this  act,  must,  unless 
the  court  otherwise  directs,  be  paid  directly  to  the  chamberlain  of  the  city  of 
New  York,  to  the  credit  of  the  cause  in  which  it  is  paid. 

§  3164-a.  [Added,  1906.]  Fees  of  clerk  of  city  court  of  city  of  New 
York. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled  to  receive  for 
the  use  of  the  city  of  New  York,  for  the  services  performed  by  him  the  following 
fees  and  none  other :  For  filing  a  note  of  issue  for  the  general  or  equity  calendar, 
three  dollars;  for  entering  final  judgment  in  an  action,  including  the  filing  of  the 
judgment-roll,  fifty  cents;  and  ten  cents  in  addition  for  each  folio  exceeding 
ten,  contained  in  said  judgment.  For  filing  and  entering  an  order  directing  the 
change  of  name,  one  dollar  for  each  name  so  changed.  For  entering  any  other 
order  or  an  interlocutory  judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper,  entered  or  filed  in 
his  office,  five  cents  for  each  folio.  For  filing  and  entering  a  certificate  of  satis- 
faction, of  a  judgment  twenty-five  cents  and  for  certifying  a  copy  thereof  twelve 
cents.  For  filing  and  entering  an  assignment  of  a  judgment  twenty-five  cents, 
and  for  certifying  a  copy  thereof  twelve  cents.  For  filing  and  entering  a  release 
of  a  judgment  twenty-five  cents,  and  for  certifying  a  copy  thereof  twelve  cents. 
For  certifying  a  transcript  of  the  docket  of  a  judgment  twelve  cents.  For  an 
extract  of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness  of  the 
copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents  for  each  folio.  For  a 
certificate  other  than  herein  described,  twenty-five  cents.    For  making  and  cer- 
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tifying  a  search  for  any  paper  or  record,  one  dollar.  For  comparing  and  cer- 
tifying the  printed  papers  on  appeal  from  an  order  or  judgment  taken  as  pre- 
scribed in  article  fourth  of  title  first  of  chapter  twenty  of  this  act,  one  cent  per 
folio  thereof.  But  where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default,  or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any  paper 
whereof  a  certified  copy  is  required  by  any  provisions  of  this  act,  the  stipulation 
takes  the  place  of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the  paper 
so  proved  by  stipulation  shall  be  received  by  the  clerks  of  all  the  courts  and  by 
the  courts  and  shall  be  used  or  filed  with  the  same  force  and  effect  as  if  certified 
by  a  clerk  of  the  court. 
Added  L.  1906,  c  273. 


AKTICLE  SECOND. 

PROVISIONS  EXCLUSIVELY   APPLICABLE  TO  THE  PROCEEDINGS,   OTHER   THAN    APPEALS,   IN   AN 

ORDINARY   ACTION. 


3165.  Summons. 

3166.  Time  for  service  of  pleadings,  etc. 

3167.  Enforcement  of  certain  judgments 

in  favor  of  working  women. 

3168.  Time  for  non-acceptance  and  justi- 

fication of  bail,  etc. 

3169.  Proof  necessary  to  obtain  warrant 

of  attachment. 

3170.  Service    of    summons    without    the 

city,  or  by  publication. 


§  3171.  Commission  to  take  testimony. 

3172.  Court  may  refer  questions  arising 

upon  a  motion. 

3173.  Time    for    filing    decision    upon    a 

trial    by    the    court.     Id.;    when 
sufficient. 

3174.  Counterclaims. 

3175.  Perishable  property  may  be  sold. 

3176.  Portion  of  verdict,  etc,  may  be  re- 

mitted. 


§  3165.    Summons.    Time  of  answer. 

The  summons,  in  an  action  brought  in  the  court,  must  state  that  the  time, 
within  which  the  defendant  must  serve  a  copy  of  his  answer,  is  six  days  after  the 
service  thereof,  exclusive  of  the  day  of  service;  except  in  one  of  the  following 
cases: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by  affidavit,  that  either 
the  plaintiff  or  the  defendant  resides  without  the  city  of  New  York;  or,  where 
there  are  two  or  more  plaintiffs,  or  two  or  more  defendants,  that  all  the  plaintiffs 
or  all  the  defendants  reside  without  that  city,  direct,  by  an  order,  that  the  de- 
fendant be  summoned  to  answer  within  a  shorter  time,  specified  therein,  not  less 
than  two  days  after  the  service  of  the  summons,  exclusive  of  the  day  of  service; 
whereupon  the  summons  must  correspond  to  the  order.  The  order  must  be  in- 
dorsed upon  or  annexed  to  the  summons;  and  a  copy  thereof  must  be  delivered 
with  a  copy  of  the  summons.  The  justice  may,  in  his  discretion,  as  a  condition 
of  granting  the  order,  require  the  plaintiff  to  give  an  undertaking,  with  one  or 
more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any  judgment  which  may 
be  rendered  against  him  in  the  action,  not  exceeding  a  sum  specified  in  the  under- 
taking, which  must  be  at  least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without  the  city  of  New 
York,  or  by  publication,  is  granted,  the  summons  must  state  that  the  time,  within 
which  the  defendant  must  serve  a  copy  of  his  answer,  is  ten  days  after  service 
thereof,  exclusive  of  the  day  of  service.  If  a  summons,  requiring  the  defendant 
to  answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in  this  section, 
before  an  order  specified  in  this  subdivision  is  granted,  the  justice  granting  such 
an  order  may  direct  that  the  summons  be  amended  accordingly;  and  thereupon 
the  summons  published,  or  served  without  that  city,  pursuant  to  the  order,  must 
correctly  state  the  time. 

L.  1872,  c  629,  §  5;  L.  1874,  c.  546,  §  1.  The  City  of  New  York  in  this  section 
means  the  city  as  it  was  before  Jan.  1,  1898.  See  Greater  New  York  Charter,  I*  1897, 
c.  378,  §  1345,  as  amended  L.  1901,  c.  466. 
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An  order  of  the  city  court,  directing  that 
a  defendant  be  summoned  to  answer  within 
a  shorter  time  than  six  days,  must  specify 
that  shorter  time.  Mead  v.  Hart  well,  10 
Misc.  662;  31  N.  Y.  Supp.  674,  C.  P. 

An  order  simply  shortening  the  time  "to 
not  less  than  two  days"  is  not  a  compliance 
with  the  requisition  of  §  3165.     lb. 

A  plaintiff  not  residing  in  the  city  is 
entitled  to  a  short  summons,  though  he  has 
a  place  of  business  in  the  city;  that  fact 
does  not  make  him  a  resident  within  the 
statute.  Milligan  v.  Fles,  21  Abb.  N.  C. 
93,  N.  Y.  City  Ct.,  McAdam,  J. 

Where  a  summons  in  an  action  in  the 
N.  Y.  city  court  erroneously  required  de- 
fendant to  answer  within  "twenty"  days, — 
Held,  that  defendant  had  a  right  to  assume 
that  the  paper  served  was  a  true  copy  of 
the  original,  and  was  justified  in  believing 
and  in  acting  on  his  belief,  that  he  had 
twenty  days  within  which  to  appear;  that, 
slb  the  summons  served  was  not  a  nullity, 
judgment  entered  by  default  at  the  end  of 
six  days  should  be  set  aside  and  defendant 


allowed  to  appear.  Hatfield  v.  Atwood,  15 
Civ.  Proc.  330;  18  State  Rep.  285. 

The  insertion  of  twenty  days  in  the  sum- 
mons instead  of  six  is  amendable.  Gribbon 
v.  Freel,  65  How.  273;  2  McCarty  482,  Ct. 
of  App. ;  Potts  v.  Compton,  McAdam,  Ma- 
rine Ct.  Prac,  Appendix  4. 

A  six  days'  summons  issued  in  an  attach- 
ment suit,  instead  of  a  ten  days'  summons, 
as  required  by  subd.  2,  in  case  of  service 
of  the  summons  by  publication,  is  not  an 
absolute  nullity,  and  may  be  amended,  un- 
der §  723,  after  publication  commenced,  and 
after  thirty  days  from  the  issue  of  the 
warrant,  though  the  summons  was  not  is- 
sued until  the  order  for  publication  was 
made.     Deimel  v.  Scheveland,  16  Daly  34. 

The  summons  was  served  on  defendant  in 
Conn.,  in  pursuance  of  and  order  of  pub- 
lication. It  required  defendant  to  answer 
within  six  days. — Held,  that  the  form  of 
the  summons  was  improper,  and  that  the 
court  did  not  acquire  jurisdiction  by  its 
service.  Bell  v.  Good,  46  State  Rep.  572;  19 
N.  Y.  Supp.  695,  N.  Y.  City  Ct. 


§  3166.    Time  for  demand  and  service  of  copies  of  pleadings. 

The  time,  within  which  a  defendant  in  a  case  specified  in  section  479  of  this 
act  must  demand  a  copy  of  the  complaint,  and  the  time  within  which  the  plaintiff 
must  serve  the  same,  after  a  demand  thereof,  as  prescribed  in  that  section,  and  the 
time,  within  which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the  same  number 
of  days,  as  stated  in  the  summons,  within  which  the  defendant  is  required  to  serve 
a  copy  of  his  answer,  after  service  of  the  summons.  But  except  as  otherwise 
prescribed  in  section  3185  of  this  act,  a  defendant,  arrested  before  answer,  has  ten 
days  after  the  arrest,  within  which  to  demand  a  copy  of  the  complaint  or  to  serve 
a  copy  of  his  answer,  as  the  case  requires;  and  judgment  must  be  stayed  accord- 
ingly. 

Based  on  L.  1872,  c  629,  §  5;  L.  1874,  c.  545,  §  1. 

It  seems  to  have  introduced  no  change,  except  that  in  a  case  where  the  time  of  service  of 
the  summons  is  shortened,  the  time  for  service  of  subsequent  pleadings  is  the  same  as 
that  of  the  summons. 


Plaintiff  commenced  suit  August  2d,  and 

Save  an  undertaking  and  obtained  an  or- 
er  shortening  the  time  to  answer  to  two 
days.  The  summons,  complaint,  and  order 
were  served  August  27th.  On  August  28th 
defendant  obtained  an  ex  parte  order  requir- 
ing plaintiff  to  file  security  for  costs,  and 
extending  the  time  to  answer  until  two  days 
thereafter,   etc.     On   August   30th    plaintiff 

§  3167.    Judgment  in  favor  of  wor 

Repealed  L.  1907,  c.  707. 


obtained  an  ex  parte  order  vacating  the  or- 
der obtained  by  defendant  as  irregular,  and 
afterwards,  but  before  the  last  order  could 
be  served,  defendant  served  his  answer  on 
plaintiff. — Held,  not  served  in  time,  the  or- 
der obtained  by  defendant,  when  vacated, 
affording  no  protection  to  him.  VV.  N.  Hit- 
ter Lumber  Co.  v.  Bacon,  74  N.  Y.  Supp. 
923,  City  Ct. 


women. 


§  3168.    Exception  to  and  justification  of  bail  and  sureties. 

The  time  for  taking  certain  proceedings,  in  an  action  brought  in  the  court,  is 
as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days  after  the  deliv- 
ery, to  the  plaintiff's  attorney,  of  certified  copies  of  the  order  of  arrest,  return,  and 
undertaking,  as  prescribed  in  section  577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days  after  service 
of  the  notice  specified  in  subdivision  first  of  this  section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  undertaking  given  by 
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the  plaintiff,  as  security  for  the  defendant's  costs,  within  two  days  after  service 
upon  the  defendant's  attorney,  of  a  written  notice  of  the  filing  thereof;  and 
service  of  notice  of  the  justification  of  the  same,  or  new  sureties,  within  two  days 
after  service  of  the  notice  of  exception. 
See  L.  1875,  c.  479,  §§  16,  17,  61,  in  part. 

§  3169.     [Am'd,  1899.]     Proof  necessary  to  obtain  warrant  of  attachment. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment  against  property, 
he  must  show  by  affidavit,  to  the  satisfaction  of  the  justice  granting  it,  that  a  suffi- 
cient cause  of  action  exists  against  the  defendant,  to  recover  damages  for  one  or 
more  causes  specified  in  section  635  of  this  act,  to  an  amount  stated  in  the  affi- 
davit, which,  if  the  action  is  to  recover  damages  for  breach  of  contract,  must  be 
stated  over  and  above  all  counterclaims  known  to  the  plaintiff;  and  also  that 
the  case  is  within  one  of  the  following  subdivisions : 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a  natural  person 
is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the  borough  of  Man- 
hattan in  the  city  of  New  York,  has  departed  from  the  State,  with  intent  to 
defraud  his  creditors,  or  to  avoid  service  of  the  summons,  or  keeps  himself  con- 
cealed therein,  with  like  intent;  or  that,  after  proper  and  diligent  effort  to  ascer- 
tain the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the  same  cannot 
be  ascertained. 

3.  That  the  defendant,  being  an  adult,  has  removed,  or  is  about  to  remove, 
property  from  the  State,  with  intent  to  defraud  his  creditors,  or  that  he  has 
assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
property,  with  the  like  intent 

4.  That  the  defendant,  being  an  adult  and  a  resident  of  that  borough  has 
been  continuously  without  the  United  States  more  than  six  months  next  before 
the  granting  of  the  warrant,  and  has  not  made  a  designation  of  a  person  upon 
whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in  section  430  of  this  act; 
or  a  designation  so  made  no  longer  remains  in  force. 

L.  1831,  c  300,  §§  33,  34,  47;  L.  1872,  c.  620,  §§  2,  6.    Am'd  L.  1890,  c  298. 

The  amendment  of  1899  struck  out  a  clause  in  subd.  1  as  to  domestic  corporations, 
and  consolidated  and  changed  the  language  of  the  subdivisions;  Subd.  3,  before  the 
amendment,  read:  "That  the  defendant,  being  a  resident  of  the  State,  is  not  a  resident 
of  the  City  of  New  York;  and  has  not  an  office  within  that,  city,  where  he  regularly 
transacts  business  in  person,"  and  the  meaning  of  the  word  "city"  was  limited  by  the 
Greater  New  York  Charter,  L.  1897,  c  378,  §  1345. 


An  attachment  provided  for  by  §  3169 
(3),  on  affidavit  that  defendant  has  re- 
moved or  is  about  to  remove  property  from 
the  State  with  intent  to  defraud  his  cred- 
itors, is  not  authorized  by  an  affidavit  show- 
ing that  defendant  is  in  custody  in  default 
of  $2,000  bail,  and  merely  suggesting  that 
he  may  at  any  time  be  discharged,  and  that 
in  such  case  he  will  leave  the  State  for  the 
purpose  of  defrauding  plaintiff.  Tocci  v. 
Gianvecchio,  48  Misc.  351;  95  N.  Y.  Supp. 
583. 

§  641,  requiring  a  warrant  of  attachment 
to  state  the  grounds  therefor,  and  section 
636,  permitting  attachment  where  defend- 
ant, being  a  resident,  has  been  continuously 
without  the  State  for  more  than  six  months, 
and  has  not  designated  a  person  on  whom 
to  serve  summons  in  his  behalf,  as  pre- 
scribed in  section  430,  do  not  apply  to  the 
city  court  of  New  York,  which  is  governed 
by  section  3169,  permitting  a  warrant  of 
attachment    on    the    same    grounds,    where 


the  defendant,  being  "a  resident  of  that 
borough,  has  been  continuously  without  the 
United  States,"  etc  Therefore  an  applica- 
tion in  the  city  court,  stating  the  grounds 
in  section  636,  was  jurisdictionally  defective. 
Pierce  v.  Martin,  89  N.  Y.  Supp.  434. 

A  warrant  stating  that  "defendant  avoids 
the  service  of  a  summons"  is  not  sufficient. 
Galligan  v.  Groten,  18  Misc.  428;  42  N.  Y. 
Supp.    22,   App.    T. 

Evidence  that  repeated  efforts  to  serve 
defendant  with  summons  have  failed,  that 
he  is  heavily  in  debt,  and  is  endeavoring  to 
borrow  money  with  which  to  speculate,  does 
not  authorize  an  attachment,  on  the  ground 
that  he  "is  about  to  assign,  dispose  of,  or 
secrete  property,"  with  the  intent  to  hinder, 
delay,  and  defraud  creditors,     lb. 

The  failure  to  allege  in  the  language 
of  the  section,  that  defendant  is  an  adult, 
is  unimportant;  that  is  presumed.  Wentz- 
ler  v.  Ross,  59  How.  397,  N.  Y.  Marine, 
McAdam,  J. 
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that  when  they  were  sued  it  ruined  their 
credit,  and  now  they  would  have  to  protect 
themselves,  and  it  did  not  appear  what  the 
property  consisted  of  or  what  it  was  worth, 
or  that  anything  had  been  done  to  the  in- 
jury of  plaintiff, — Held,  that  the  proofs 
were  insufficient;  that  the  conversation 
shown  to  have  taken  place  did  not  prove  that 
defendants  intended  to  transfer  tneir  prop- 
erty with  intent  to  cheat  and  defraud  cred- 
itors, and  while  it  might  lead  to  the 
inference  that  they  intended  something 
wrong,  it  did  not  affirmatively  prove  fraud ; 
that  fraud  must  be  proved  and  cannot  be 
presumed.  Haulenbeck  v.  Coenen,  20  Civ. 
Proc.  6;  12  N.  Y.  Supp.  1,  N.  Y.  City  Ct. 


An  affidavit  that  "a  short  time  ago  de- 
fendant represented  himself  to  be  a  man 
of  means"  sufficiently  shows  he  had  arrived 
at  mature  years.  Doctor  v.  Schnepp,  2 
How.  N.  S.  52,  N.  Y.  City  Ct. 

Where  the  affidavits  upon  which  an  at- 
tachment issued  on  the  ground  that  the 
defendants  had  removed  or  were  about  to  re- 
move their  property  from  the  city  of  New 
York  with  intent  to  defraud  their  creditors, 
alleged  that  one  of  the  defendants,  but 
which  one  it  did  not  state,  had  said  that 
they  could  not  pay  anything,  that  they 
thought  they  would  have  to  turn  over  their 
business  to  a  friend  down  town  and  all  cred- 
itors would  get  left;  that  one  who  had 
obtained  judgment  would  get  nothing,  and 

§  3170.    Service  of  summons  out  of  city  or  by  publication. 

An  order,  directing  the  service  of  a  summons,  either  without  the  city  of  New 
York,  or  by  publication,  may  be  granted  by  the  court*  or  by  a  justice  thereof; 
but  only  in  a  case,  where  a  warrant  of  attachment  has  been  issued,  as  prescribed 
in  the  last  section,  and  personal  service  of  the  summons  cannot  be  made,  with  due 
diligence,  within  that  city.  The  plaintiff,  when  he  applies  for  such  an  order,  must 
show  by  affidavit,  to  the  satisfaction  of  the  court  or  justice,  that  the  case  is  within 
this  section.  Where  an  order  is  granted,  as  prescribed  in  this  section,  service  of 
the  summons  without  that  city  may  be  made,  as  directed  in  the  order,  either  within 
or  without  the  State.  Sections  440  to  445,  both  inclusive,  and  sections  638,  707. 
and  708  of  this  act  apply  to  the  service  or  publication,  pursuant  to  such  an  order, 
and  to  the  proceedings  relating  to  the  same,  and  subsequent  thereto ;  substituting 
the  words,  "the  city  of  New  York,"  in  place  of  the  words,  "the  State,"  wherever  the 
latter  words  occur.  If  the  defendant  is  a  resident  of  the  city  of  New  York,  the 
order  must  also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be  left  at 
his  residence,  specifying  it,  with  a  person  of  suitable  age  and  discretion,  if,  upon 
reasonable  application,  admittance  can  be  obtained,  and  such  a  person  found  who 
will  receive  it;  or,  if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874,  c.  545,  §  3.  The  City  of  New  York  in  this  section  means  the  city  as  it  was 
before  Jan.  1,  1898.  See  Greater  New  York  Charter,  L.  1897,  c  378,  §  1345,  as  amended 
L.  1901,  c.  466. 


The  affidavit  must  show  the  issuing  of 
the  warrant  of  attachment.  Wilson  v. 
Lange,  40  Misc.  676;  83  N.  Y.  Supp.  180. 

Court  cannot  order  service  by  publication 
unless  property  is  attached.  Kierst  v.  Von 
Biela,  1  City  Ct.  R.  243,  N.  Y.  Marine,  Mc- 
Adam,  J. 

A  mistake  in  a  published  summons  as 
to  the  time  within  which  defendant  must 
answer  does  not  render  it  void.  The  court 
may  order  it  amended  nunc  pro  tunc.  Grib- 
bon  v.  Freel,  65  How.  273;  2  McCarty  482, 
Ct.   of  App. 

N.  Y.  city  court  may  by  interpleader  or 
motion  of  defendant  bring  in  an  adminis- 
trator who  claims  the  same  fund  as  plain- 
tiff. Wheeler  v.  Bowery  Sav.  Bk.,  20  Abb. 
N.  C.  243,  N.  Y.  City  Ct,  McAdam,  J. 

§  3171.    Commission  to  take  testimony. 

The  application,  to  the  court,  of  article  second  of  title  third  of  chapter  ninth 
of  this  act,  is  subject  to  the  following  qualifications : 

1.  The  words,  "the  city  and  county  of  New  York,  or  either  of  the  counties 
of  Richmond,  Kings,  Queens,  or  Westchester,"  must  be  regarded  as  substituted, 


The  summons  in  an  action  against  a  for- 
eign insurance  company  may  be  served  on 
the  superintendent  of  insurance  at  his  office 
in  the  city  of  Albany,  though  no  express 
provision  is  made  for  the  service  without 
the  city  of  New  York  of  a  summons  issued 
from  the  city  court.  People  ex  rel.  v.  Jus- 
tices of  City  Ct.,  11  N.  Y.  Supp.  773,  C.  P. 

Service  outside  N.  Y.  City. — A  sum- 
mons issued  by  the  city  court,  can  be  served 
only  in  N.  Y.  City.  A  defect,  by  reason  of 
a  service  outside  of  the  city,  is  not  waived 
by  defendant's  appearance  before  the  ref- 
eree in  supplementary  proceedings.  Mehr- 
bach  v.  Partridge,  60  State  Rep.  841;  9 
Misc.  201;  29  N.  Y.  Supp.  681,  N.  Y.  City 
Ct. 
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in  place  of  the  words,  "the  State,"  wherever  those  words  are  used  in  that  article, 
with  respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  settled  only  by  a 
justice  of  the  court. 

3.  A  commission,  or  order  to  take  depositions,  issued  or  granted,  pursuant  to 
that  article,  may  be  executed  either  within  or  without  the  State. 

In  place  of  L.  1852,  c.  389,  §  8.  The  article  referred  to  relates  to  the  taking  of 
depositions  outside  the  State. 

§  3172.    Reference  of  question  arising  on  a  motion. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of  either  party, 
without  the  consent  of  the  other  by  order,  direct  a  reference,  to  determine  and 
report  upon  a  question  of  fact,  arising  upon  a  motion,  in  any  stage  of  an  action. 

L.  1875,  c  479,  §  55,  in  part. 


reference  to  hear  and  report  on  the  ques- 
tions arising  on  a  summary  application  to 
compel  an  attorney  to  pay  over  money  col- 
lected by  him.  Genovese  v.  Matelli,  28  N. 
Y.  Supp.  754,  N.  Y.  City  Ct, 


A  reference  may  be  ordered  to  determine 
disputed  questions  of  fact  arising  on  a  mo- 
tion to  vacate  an  attachment.  Nichtauser 
v.  Lehmann,  15  Misc.  447;  37  N.  Y.  Supp. 
208,  City  Ct.,  Gen.  T. 

Under   §   3172,   the  court  may   direct   a 

§  3173.    Time  for  filing  decision.    Statement  of  conclusions. 

The  time  within  which  the  decision  of  the  court  must  be  filed,  in  a  case  speci- 
fied in  section  1010  of  this  act,  is  ten  days  after  the  cause  is  finally  submitted.  The 
decision  of  the  court,  in  a  case  specified  in  section  1022  of  this  act,  is  sufficient  if 
it  directs  the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a  party  ap- 
pealing, the  justice  by  whom  the  decision  was  made,  must,  within  ten  days  after 
the  appeal  is  perfected,  and  notice  thereof  and  of  the  requirement  is  given  to  him, 
make,  and  file  with  the  clerk,  a  special  decision,  stating  separately  the  facts  found, 
and  the  conclusions  of  law. 

L.  1872,  c.  629,  §  4,  in  part. 

§  3174.    Counterclaims. 

A  counterclaim,  specified  in  subdivision  second  of  section  501  of  this  act,  can- 
not be  interposed,  in  an  action  brought  in  the  court,  unless  it  is  of  such  a  nature, 
that  the  court  has  jurisdiction  of  an  action  founded  thereupon;  except  that,  in 
an  action  brought  by  an  executor  or  administrator,  any  counterclaim  may  be  in- 
terposed, which  could  be  interposed  in  a  like  action  brought  in  the  supreme  court. 
A  counterclaim  may  be  interposed,  in  an  action  brought  in  the  court,  without 
respect  to  the  amount  thereof;  and  judgment  thereupon,  in  favor  of  the  defendant, 
may  be  rendered  for  any  sum. 


Where,  in  an  action  in  New  York  city 
court,  brought  by  one  suing  individually 
and  as  executor  and  trustee  under  a  will 
for  moneys  lent  defendant  by  a  firm  com- 
posed of  plaintiff  individually  and  plaintiff 
as  executor,  etc.,  defendant  pleaded  as  a 
counterclaim  a  demand  for  moneys  alleged 
to   be   due   defendant   under   an   agreement 


made  with  plaintiffs  under  such  firm  name, 
— Held,  that  if  plaintiff  was  authorized  to 
conduct  business  and  contract  in  said  name 
and  was  authorized  to  sue  thereon,  it  is  sub- 
ject to  the  right  of  counterclaim.  Oakes  v. 
Harway,  6  Civ.  Proc.  357,  N.  Y.  City  Ct, 
McAdam,  J. 


§  3175.    Perishable  property. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of  an  execution  or 
a  warrant  of  attachment,  the  court  may,  upon  the  application  of  the  officer  making 
the  levy,  by  order,  direct  the  sale  thereof,  at  such  a  time,  and  upon  such  a  notice, 
as  it  deems  proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.  1874,  c.  645,  §  6. 
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§  3176.    Portion  of  verdict  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assessment  of  damages,  or 
the  execution  of  a  reference  or  writ  of  inquiry,  may  remit  any  portion  thereof, 
and  take  judgment  for  the  residue. 

See  L.  1857,  c.  344,  §  49. 


ARTICLE    THIRD. 

PROVISIONS     EXCLUSIVELY     APPLICABLE    TO    THE    PROCEEDINGS,    OTHER    THAN     APPEALS,     IN 

CERTAIN   MARINE  CAUSES. 


§  3193.  Id.;  when  and  how  defendant  to  re- 
main in  custody. 

3184.  Id.;   return  of  summons,  etc. 

3185.  Id.;  proceedings  after  return. 

3186.  Id.;    trial. 

3187.  Ordinary    action    may    be   brought 

for  like  cause. 


§  3177.  Arrest  in  certain  marine  causes. 
Court  may  regulate  by  general 
rules. 

3178.  Id.;  contents  of  order  of  arrest. 

3179.  Id.;    proceedings  on  arrest. 

3180.  3181.     Id.;    bail  or   deposit  before 

return. 
3182.  Id.;  bail  or  deposit  after  return. 

§  3177.    Arrest  in  marine  causes. — Rules  to  regulate. 

In  an  action  specified  in  subdivision  second  of  section  317  of  this  act,  the 
plaintiff  may  apply  for  an  order  of  arrest,  to  accompany  the  summons,  in  the  form 
and  to  the  effect  specified  in  the  next  section.  If  such  an  order  is  granted,  the 
proceedings  in  the  action  must  be  conducted  as  prescribed  in  this  article.  The 
justices  of  the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one  or 
more  general  rules,  attested  by  the  hands  of  the  justices  making  the  same,  and 
filed  with  the  clerk,  regulate  the  manner  in  which  an  application  for  such  an 
order  may  be  made,  and  the  cases  in  which  an  undertaking  may  be  dispensed  with. 
Until  regulations  are  so  established,  the  justice  to  whom  the  application  is  made, 
may,  in  his  discretion,  require  or  dispense  with  an  undertaking  thereupon. 

L.  1872,  c.  629,  §  6,  in  part.    All  except  the  first  sentence  added. 

§  3178.    Contents  of  order  of  arrest  in  marine  causes. 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section,  must  require  the 
sheriff  to  arrest  the  defendant,  and  to  bring  him  forthwith  before  the  court,  at  the 
chambers  thereof;  or  if,  when  he  is  arrested,  the  court  is  not  in  session  at  cham- 
bers, to  hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal  attend- 
ance at  the  opening  of  the  court,  on  the  next  day  thereafter,  when  it  is  in  session 
at  the  chambers  thereof.  The  order  must  also  direct  that  the  defendant  be  sum- 
moned to  answer  the  complaint  in  the  action  forthwith.  Thereupon  the  summons 
must  conform  to  the  order. 

This  section,  and  those  to  and  including  §  3187,  are  in  place  of  the  provisions  of 
R,  L.  1813,  relating  to  marine  causes.  See  2  R.  L.  1813,  §§  110,  111,  118,  119,  120,  121, 
123,  124,  127,  128,  129,  130,  etc.  L.  1872,  a  629,  §  5.  And  see  Rules  of  the  City  Court 
of  New  York. 

§  3179.    Proceedings  on  arrest  in  marine  causes. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an  order,  must,  at 
the  same  time,  serve  upon  him  the  summons,  and  also  a  copy  of  the  order  of  ar- 
rest, and  of  the  papers  upon  which  it  was  granted.  He  must  forthwith  bring  the 
defendant  before  the  court,  at  the  chambers  thereof,  if  the  court  is  then  in  session 
at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed  in  the  next  section,  he 
must  take  the  defendant  to  the  jail  of  the  city  and  county  of  New  York,  for  the 
confinement  of  prisoners  in  civil  causes.  The  keeper  thereof  must  confine  the 
defendant  therein.  On  the  next  day  thereafter,  when  the  court  is  in  session  at 
chambers,  the  sheriff  must  take  the  defendant  from  the  jail,  and  bring  him  before 
the  court. 

See  note  to  last  section. 
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§  3180.    Bail  or  deposit  before  return  on  arrest  in  marine  causes. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a  written  undertak- 
ing to  the  plaintiff,  in  the  sum  specified  in  the  order  of  arrest,  executed  by  one  or 
more  sureties,  to  the  effect  that  the  defendant  will  attend  in  person  at  the  opening 
of  the  court,  at  the  chambers  thereof,  on  the  next  day  thereafter  when  it  is  there 
in  session;  or  he  may  deposit  with  the  sheriff  the  sum  specified  in  the  order  of 
arrest.    In  either  case,  the  sheriff  must  forthwith  release  him  from  custody. 

See  note  to  §  3178. 

§  3181.    Bail  or  deposit  in  marine  causes. 

Where  bail  is  given,  as  prescribed  in  the  last  section,  the  officer  taking  the 
acknowledgement  of  the  undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offering  to  become  bail,  concern- 
ing their  property  and  their  circumstances.  The  defendant  may  give  bail,  or 
make  the  deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or  night; 
and  he  must  have  reasonable  opportunity  to  seek  for  and  to  procure  bail,  before 
being  committed  to  jail.  Where  a  deposit  is  made,  the  money  deposited  must, 
before  the  expiration  of  the  next  day  thereafter,  not  being  Sunday  or  a  public 
holiday,  be  paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as  prescribed 
in  section  3164  of  this  act. 

See  note  to  §  3178. 

t 

§  3182.    Bail  or  deposit  after  return,  on  arrest  in  marine  causes. 

At  any  time,  after  the  return  of  the  sheriff,  and  before  final  judgment,  a  jus- 
tice of  the  court  may  admit  a  defendant  in  custody  to  bail,  or  allow  him  to  make  a 
deposit;  and  may  direct  his  release,  upon  his  giving  bail  or  making  the  deposit 
accordingly.  The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking  must  be  approved, 
by  the  justice;  who  must  be  satisfied,  by  their  examination,  or  by  other  proof,  re- 
specting their  sufficiency.  The  undertaking  must  be  to  the  effect  that  the  de- 
fendant will,  at  all  times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action.  Article  fourth  of 
title  first  of  chapter  seventh  of  this  act,  applies,  where  bail  is  given  as  prescribed 
in  this  or  the  last  section. 

See  note  to  §  3178. 

§  3183.    When  defendant  in  marine  cause  kept  in  custody. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the  last  three  sec- 
tions, the  defendant  must  remain  in  the  jail  by  virtue  of  the  order  of  arrest,  until 
final  judgment  in  the  action;  and,  if  the  judgment  is  against  the  defendant,  until 
the  return  of  an  execution  against  property,  issued  thereupon.  But  the  court 
must  direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and  it  may,  in 
its  discretion,  direct  him  to  be  brought  into  court  at  any  other  time.  In  either 
case,  he  must  be  taken  from  the  jail,  and  brought  into  court  accordingly. 

See  note  to  §  3178. 

§  3184.    Beturn  on  arrest  in  marine  causes. 

The  sheriff,  after  serving  the  summons  and  executing  the  order  of  arrest, 
must  make  a  full  return  of  his  proceedings  thereupon,  to  the  court  at  chambers. 
The  return  must  be  made  forthwith,  unless  the  court  is  not  then  in  session  at 
chambers;  in  which  case,  it  must  be  made  immediately  after  the  opening  of  the 
court,  on  the  first  day  thereafter,  when  it  is  there  in  session.  If  the  defendant 
has  given  bail,  the  undertaking  of  the  bail  must  be  returned,  to  be  delivered  to 
the  plaintiff  when  the  court  so  directs. 

See  note  to  §  3178. 
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§  3185.    Proceedings  after  return  on  arrest  in  marine  causes. 

Unless  both  parties  sooner  appear,  the  court  must  wait  one  hour  after  the 
return;  or,  if  the  defendant  has  given  bail,  one  hour  after  the  opening  of  the  court. 
As  soon  after  the  parties  appear,  or  after  the  expiration  of  the  hour,  as  the 
business  upon  which  the  court  is  then  engaged  will  permit,  the  court  must  take  up 
the  cause.  If  the  plaintiff  does  not  then  appear,  a  judgment  dismissing  the  com- 
plaint, with  costs,  must  be  rendered.  If  the  defendant  does  not  then  attend  in 
person,  the  plaintiff  must  then  make  his  complaint,  and  the  defendant's  default 
must  be  entered.  If  the  plaintiff  appears  and  the  defendant  attends  in  person,  the 
pleadings  must  then  be  made,  and  issue  must  be  joined.  The  pleadings  may  be 
oral  or  written;  if  they  are  oral,  the  clerk  must  enter  the  substance  thereof  in  the 
minutes.  If  either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same,  at 
the  time  of  the  joinder  of  issue;  otherwise  the  issue  must  be  tried  by  the  court, 
without  a  jury. 

See  note  to  §  3178. 

§  3186.    Trial  after  arrest  in  marine  causes. 

Where  a  trial  by  jury  is  duly  demanded,  the  court  at  chambers  must  direct  the 
issue  to  be  tried,  at  a  trial  term,  upon  such  notice  as  it  deems  proper,  or  without 
notice;  it  may  also  direct  that  the  action  have  a  preference  upon  the  day  calen- 
dar, either  generally  or  for  a  particular  day;  and  it  may  give  such  direction  as  it 
deems  proper,  with  respect  to  filing  a  note  of  issue.  Where  a  trial  by  jury  is  not 
duly  demanded,  or  where  the  defendant  is  in  default,  the  evidence  must  then,  or 
at  such  subsequent  time,  either  at  chambers  or  at  a  trial  term  or  Special  Term,  as 
the  court  at  chambers  appoints,  be  given;  and  thereupon  final  judgment  must  be 
rendered.  But  the  issue  must  be  appointed  to  be  tried,  within  six  days  after  the 
joinder  thereof,  unless  both  parties  assent  to  a  longer  time;  or  a  trial  by  jury  is 
demanded,  and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within  that 
time.  The  trial  cannot  be  adjourned,  without  the  consent  of  both  parties,  beyond 
three  calendar  months  from  the  joinder  of  issue. 

See  note  to  §  3178. 

§  3187.    Ordinary  action  for  marine  cause. 

This  article  does  not  prevent  the  plaintiff  from  commencing,  and  conducting 
in  the  ordinary  manner,  an  action,  for  a  cause  specified  in  subdivision  second  of 
section  317  of  this  act. 

See  note  to  §  3178. 

I 


ARTICLE  FOURTH. 

APPEALS. 


§  3188.  Appeal  from  a  judgment. 

3189.  Id.;  from  an  order. 

3190.  Time    to    appeal    and    proceedings 

thereupon. 

3191.  Appeal  to  appellate  division  of  the 

supreme  court  and  in  what  cases. 

This  title  amended  L.  1902,  c  515. 


§  3192.  Id.;    proceedings   regulated. 

3193.  Id.;  within  what  time. 

3194.  Id.;     determination     upon    appeal, 

how    enforced.     Id.;    where    new 
trial  was  properly  granted. 


§  3188.     [Am'd,  1895,  1902.]     Appeal  from  a  judgment. 

An  appeal,  to  the  supreme  court  may  be  taken  from  a  final  or  interlocutory 
judgment  rendered  in  the  city  court  of  the  city  of  New  York  in  a  case  where 
an  appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court  from  a  final 
or  interlocutory  judgment  rendered  in  the  supreme  court  as  prescribed  in  section 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and  forty-nine  of 
this  act. 
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L.  1853,  c  617;  L.  1872,  c.  629.  Am'd  L.  1895,  c.  946;  L.  1902,  c.  515.  The  amend- 
ment of  1902  struck  out  the  provision  for  appeal  to  the  general  term  of  the  court,  and 
substituted  "an  appeal  to  the  supreme  court/'  from  both  final  and  interlocutory  judgments. 
See  also  §  1344. 


A  Special  Term  of  the  supreme  court  haa 
no  power  to  stay  upon  motion  a  judgment 
regularly  entered  in  the  city  court  and 
affirmed  by  the  Appellate  Term,  the  judg- 
ment of  affirmance  having  been  entered  in 
the  city  court.  Stern  v.  Barrett  Chemical 
Co.,  124  App.  Div.  377;  108  N.  Y.  Supp. 
811. 


Since  the  only  jurisdiction  of  the  Ap- 
pellate Division  to  entertain  an  appeal  from 
the  determination  of  the  Appellate  Term  is 
when  that  determination  is  of  an  appeal 
from  a  judgment  or  order  of  the  city  court, 
no  appeal  lies  to  the  Appellate  Division 
from  an  order  dismissing  an  appeal  from 
the  city  court  on  a  motion,  originating  at 
the  Appellate  Term.  Gersman  v.  Levy,  126 
App.  Div.  83;    110  N.  Y.  Supp.  236. 

§  3189.     [Am'd,  1895,  1902.]     Id. ;  from  an  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  an  interlocutory 
judgment  rendered,  or  an  order  made  at  chambers,  or  at  a  Special  Term  or  a  trial 
term  of  said  city  court,  or  from  an  order  made  by  a  judge  thereof  out  of  court, 
in  a  case  where  an  appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made,  in  like  man- 
ner, as  prescribed  in  sections  thirteen  hundred  and  forty-seven,  thirteen  hun- 
dred and  forty-eight  and  thirteen  hundred  and  forty-nine  of  this  act.  Upon  such 
an  appeal  the  supreme  court  shall  have  full  power  to  review  any  exercise  of  discre- 
tion by  the  court  or  judge  below. 

L.  1872,  c  629.  Am'd  L.  1805,  c.  946;  L.  1902,  c.  515.  The  amendment  of  1902  struck 
out  a  provision  for  appeal  to  the  general  term  of  the  court,  and  substituted  the  supreme 
court,  and  added  the  last  sentence  as  to  review  of  discretion.     See  also  §  1344. 


Under  §  3189,  as  amended  by  Laws  1902, 
c.  515,  §  10,  authorizing  an  appeal  to  the 
supreme  court  from  an  order  of  the  Special 
Term  of  the  city  court  of  the  city  of  New 
York,  the  supreme  court  on  appeal  from 
an  order  of  the  Special  Term  may  review  an 
exercise  of  discretion  by  the  court  or  judge. 
Juskovitz  v.  Rafsky,  130  N.  Y.  Supp.  839. 

An  order  denying  an  application  for  an 
adjournment  to  procure  a  necessary  witness 
affects  a  substantial  right,  and  therefore  is 
appealable,  under  §  3189,  and  section  1347, 
suDd.  4.  Damskv  v.  Dochterman,  61  Misc. 
597;   114  N.  Y.  Supp.  170. 


The  supreme  court  could  grant  a  stay  of 
proceedings  in  the  city  court  upon  appeal 
from  orders  therein  refusing  to  dismiss  for 
failure  to  prosecute  and  denying  a  stay 
pending  appeal  from  the  former  order,  at 
least  as  an  incident  attending  the  appeal 
and  essential  to  make  it  effective.  Fleisch- 
man  v.  Mengis,  118  N.  Y.  Supp.  671. 

An  order  of  the  Special  Term  of  the  city 
court  denying  a  motion  by  appellant  to 
compel  respondent  to  accept  service  of  a 
notice  of  appeal  is  appealable.  Masor  v. 
Jacobus,  84  N.  Y.  Supp.  270. 


§  3190.     [Am'd,  1902.]    Time  to  appeal  and  proceedings  thereupon. 

An  appeal,  authorized  by  either  of  the  last  two  sections,  must  be  taken  within 
ten  days  after  service  of  a  copy  of  the  judgment  or  order  appealed  from,  and  a 
written  notice  of  the  date  of  the  entry  thereof.  In  every  other  respect,  titles  first, 
third  and  fourth  of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  in  either  of  the  last 
two  sections. 

L.  1872,  c.  629.  Am'd  L.  1002,  c.  515.  The  amendment  of  1902  extended  the  applica- 
tion of  the  section  to  accord  with  the  two  sections  as  amended. 


Under  §  3190,  providing  that  an  appeal 
from  a  judgment  of  the  city  court  must  be 
taken  within  10  days  "after  the  service  of 
a  copy  of  the  judgment  or  order  appealed 
from,  and  a  written  notice  of  the  date  of 
entry  thereof,"  plaintiff  must  be  held  to 
strict  practice  in  serving  the  copy  of  the 
judgment.  Gersman  v.  Levy,  58  Misc.  174; 
108  N.  Y.  Supp.  1107. 

A   notice   of   entry   of   judgment   in   the 


New  York  city  court  which  states  that  such 
judgment  has  been  "entered  herein  in  the 
office  of  the  clerk  of  the  court  within 
named,"  the  court  named  being  the  city 
court  of  the  city  of  New  York,  which  court 
has  but  one  clerk,  is  sufficient  for  the  pur- 
pose of  limiting  the  time  of  appeal.  Leer 
v.  Wormser,  52  Misc.  455 ;  103  N.  Y.  Supp. 
502. 
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§  3191.  [Am'd,  1882,  1895,  1902.]  Appeal  to  the  appellate  division  of 
the  supreme  court;  in  what  cases. 

An  appeal  to  the  appellate  division  of  the  supreme  court  in  the  first  judicial 
department  may  be  taken  from  the  judgment  or  order  entered  upon  the  determina- 
tion of  an  appeal  taken  as  prescribed  in  section  thirty-one  hundred  and  eighty- 
eight  and  thirty-one  hundred  and  eighty-nine  of  this  act,  provided  such  appeal 
be  allowed  by  order  made  at  the  term  at  which  such  appeal  was  determined  or  at 
the  term  next  after  judgment  is  entered  upon  such  determination  and  provided 
further  that*  where  such  appeal  is  from  an  order  granting  a  new  trial  upon  a  case 
or  exceptions,  the  appellant  must,  with  his  application  for  leave  to  appeal,  file  an 
assent  on  his  part  that,  if  the  order  is  affirmed,  judgment  absolute  may  be  rendered 
against  him. 

Co.  Proc.  §  352;  Lr.  1874,  c.  545.  Am'd  L.  1882,  c.  399;  L.  1895,  c.  946;  K  1902, 
c  515.  The  amendment  of  1902  changed  the  language  of  the  section  entirely,  substituting 
the  appeal  to  the  appellate  division  when  allowed.     See  §  1344. 


Where  plaintiff  recovered  a  judgment  in 
the  city  court,  and  on  appeal  to  the  Appel- 
late Term,  a  new  trial  was  awarded,  with 
leave  to  the  plaintiff  to  appeal  to  the 
Appellate  Division,  which  he  did,  and  for 
his  failure  to  file  with  his  application  for 
leave  to  appeal  an  assent  on  his  part  that, 
if  the  order  be  affirmed,  judgment  absolute 
might  be  entered  against  him,  in  accordance 
with  §  3191.  the  second  appeal  should  be 
dismissed,  in  view  of  §  3194,  providing  for 
the  rendition  of  an  absolute  judgment  in 
such  cases  against  the  appellant  if  the  ap- 
pellate court  finds  that  the  Appellate  Term 


did  not  err  in  awarding  a  new  trial.  Lordi 
v.  People's  Surety  Co.,  143  App.  Div.  477; 
128  N.  Y.  Supp.  481. 

Where  the  Appellate  Term  allowed  an 
appeal  to  the  Appellate  Division  from  an 
order  for  a  new  trial  in  an  action  tried  in 
a  municipal  court,  without  requiring  a  stip- 
ulation that  the  respondent  should  have 
judgment  absolute  if  the  order  were  af- 
firmed, the  Appellate  Division,  on  affirm- 
ance, is  without  power  to  render  judgment 
absolute.  Hart  v.  North  German  Lloyd  S. 
S.  Co.,  108  App.  Div.  279;  95  N.  Y.  Supp. 
733. 


§  3192.  [Am'd,  1902.]  Practice  and  proceedings  on  appeal  to  appellate 
division  of  supreme  court. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so  far  as  the  same  are 
applicable  thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  in  the  last 
section,  except  as  otherwise  expressly  prescribed  in  the  next  two  sections. 

L.  1874,  c.  545.  Am'd  L.  1902,  c.  515.  The  amendment  of  1902  extended  the  applica- 
tion of  the  section  to  accord  with  the  amendment  of  previous  sections. 

§  3193.     [Am'd,  1895,  1902.]    Id.;  within  what  time  taken. 

An  appeal,  authorized  by  section  3191  of  this  act,  must  be  taken  within  twenty 
days  after  the  service  of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L.  1874,  c.  545,  §  9.  Am'd  L.  1895,  c.  946;  L.  1902,  c.  515.  The  amendment  of  1902 
changed  the  language  of  the  section  to  accord  with  the  amendment  of  previous  sections. 


If  notice  of  appeal  is  not  served  until 
after  20  days,  the  appeal  will  be  dismissed; 
the  Appellate  Division  having  no  power  to 


extend  the  time  for  service  or  to  open  the 
default.  Hamilton  v.  Mendham,  133  N.  Y. 
Supp.  977. 


§  3194.  [Am'd,  1902.]  Id.;  determination  upon  appeal,  how  enforced. 
Id.;  where  new  trial  was  properly  granted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted  to  the  court 
below,  to  be  enforced  according  to  law.  Upon  an  appeal  from  an  order  granting 
a  new  trial,  on  a  case  or  exceptions,  if  the  appellate  court  determines  that  no 
error  was  committed  in  granting  the  new  trial,  it  must  render  judgment  absolute 
upon  the  right  of  the  appellant ;  and  thereupon  an  assessment  of  damages,  or  any 
other  proceedings,  requisite  to  render  the  judgment  effectual,  may  be  had  in  the 
city  court>  of  the  city  of  New  York. 

1m  1875,  c.  479.  Am'd  L.  1902,  c.  515.  The  amendment  of  1902  substituted  the  city 
court  for  the  marine  court  in  last  clause. 


r 
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§  3194-a.     [Added,  1904.]     Copy  of  judgment-roll,  etc. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  prescribed  in  article 
fourth  of  title  first  of  chapter  twenty  of  this  act,  a  party  shall  present  to  the  clerk 
a  printed  copy  of  the  judgment-roll  or  order  appealed  from,  it  shall  be  the  duty 
of  the  clerk,  as  required,  to  compare  and  certify  the  same,  for  which  service  the 
clerk  must  receive,  for  the  use  of  the  city  of  New  York  a  fee  at  the  rate  of  one 
cent  per  folio.  Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default,  or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of  this  act,  the  stipu- 
lation takes  the  place  of  a  certificate,  as  to  the  parties  so  stipulating,  and  the 
clerk  is  not  required  to  certify  the  same,  or  entitled  to  any  fees  therefor.  And 
the  paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  force  and  effect  as  if 
certified  by  a  clerk  of  the  court. 

Added  L.  1904,  c  430. 

§  3195.     [Eepealed  L.  1895,  c.  946.] 


TITUS  II. 

The  mayor's  court  of  the  city  of  Hudson,  and  the  recorder's  courts  of  the  cities  of 

Utica  and  Oswego. 


§  3196.  Civil   jurisdiction    prescribed. 

3197.  Certain  pending  actions,  etc.,  trans-' 

ferred  to  supreme  court. 

3198.  Id.;     certain    papers,    etc.,    to    be 

transmitted  to  county  clerk. 


§  3199.  Power    of    supreme    court,    in    ac- 
tions, etc.,  so  transferred. 

3200.  Proceedings  in  case  of  judge's  dis- 

ability. 

3201.  Service  of   subpoenas. 

3202.  Effect  of  this  title  limited. 


§  3196.    Civil  jurisdiction,  prescribed. 

The  civil  jurisdiction  of  the  mayor's  court  of  the  city  of  Hudson,  the  recorder's 
court  of  the  city  of  Utica,  and  the  recorder's  court  of  the  city  of  Oswego,  extends 
only  to  an  action  whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  relating  to  the  govern- 
ment of,  the  city  wherein  the  court  is  located. 

See  Co.  Proc.  §  32. 

By  L.  1882,  c.  103,  amended,  c.  352,  the  city  court  of  Utica  was  created  with  the 
powers  and  jurisdiction  possessed  by  justices  of  the  peace  in  Utica  and  by  the  recorder's 
court.    The  practice  and  pleadings  are  the  same  as  in  justices'  courts. 

§  3197.    Certain  pending  actions  transferred. 

Every  civil  action,  now  pending  in  either  of  those  courts,  other  than  an  action  j 

specified  in  the  last  section,  is  hereby  transferred  to  the  supreme  court;  and  the  t 

subsequent  proceedings  therein,  before  and  after  the  judgment,  must  be  the  same,  « 

as  if  the  action  had  been  commenced  in  the  supreme  court.  ; 

§  3198.    Certain  papers  to  be  transmitted  to  county  olerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers,  relating  ex- 
clusively to  civil  actions,  other  than  an  action  specified  in  the  last  section  but  one, 
now  remaining  in  either  of  those  courts,  must  be  delivered  by  the  clerk  thereof,  or,  j 

if  there  is  no  clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof,  to 
the  clerk  of  the  county  in  which  the  court  is  located,  to  be  preserved  among  the 
records  of  his  office.     The  expense  of  so  doing  is  a  county  charge. 

§  3199.    Power  of  supreme  court  in  such  transferred  action. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a  final  judgment 
heretofore  rendered  by  either  of  those  courts,  in  a  civil  action,  other  than  an 
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action  specified  in  section  3196  of  this  act,  with  like  power  and  effect,  as  the  court 
in  which  it  was  commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

§  3200.    Proceedings  in  case  of  judge's  disability. 

The  county  court  of  the  county  in  which  either  of  those  courts  is  located, 
may,  by  an  order,  remove  to  itself  an  action  of  which  either  of  those  courts  has 
jurisdiction,  as  prescribed  in  section  3196  of  this  act,  upon  proof,  by  affidavit,  that 
the  judge  thereof  is,  for  any  cause,  incapable  of  acting,  either  generally  or  in  the 
particular  action.  Sections  344,  345  and  346  of  this  act  apply  to  such  an  order  of 
removal,  and  to  the  proceedings  subsequent  thereto.  The  proceedings  subsequent 
to  the  order  are  the  same,  as  in  an  action  brought  in  the  county  court,  except  that 
costs  must  be  awarded,  as  if  the  action  had  remained  in  the  court  from  which,  it 
was  removed. 

Based  on  Co.  Proc.  §  33,  in  part. 

§  3201.    Service  of  subpoena. 

A  subpoena,  issued  out  of  either  of  those  courts,  may  be  served  upon  a  witness, 
at  any  place  within  the  State.  A  warrant  to  apprehend  a  witness,  for  a  failure  to 
obey  such  a  subpoena,  may  be  directed  to  the  sheriff  of  the  county  where  the  court 
is  located,  and  executed  by  him  within  any  county  of  the  State.  The  sheriff  is 
subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it,  as  if  it  was  issued 
out  of  the  supreme  court 

2  R.  L.  505,  c.  85,  §  18. 

§  3202.    Effect  of  this  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upon  a  judge,  or 
upon  the  judges,  of  either  of  those  courts,  jurisdiction,  power  or  authority,  in  an 
action  brought  in  another  court,  or  in  a  special  proceeding. 


The  city  court  of  Yonkers. 


§  3203.  Jurisdiction    in   civil   actions. 

3204.  Lost  section  qualified. 

3205.  Summons,  where  served. 


§  3206.  This  title  does  not  affect  jurisdic- 
tion of  the  court,  etc,  in  special 
proceedings. 


§  3203.    Jurisdiction  in,  civil  actions. 

The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the  following  civil 
actions  only: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or  domestic  cor- 
poration, wherein  the  complaint  demands  judgment  for  a  sum  of  money  only,  or 
to  recover  one  or  more  chattels,  with  or  without  damages  for  the  taking,  with- 
holding, or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property  in  the  city  of 
Yonkers,  created,  as  prescribed  by  statute,  in  favor  of  a  person  who  has  performed 
labor,  or  furnished  materials  to  be  used,  in  erecting,  altering,  or  repairing  a  build- 
ing, building  lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paving, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  and  every  other  improve- 
ment to  a  building  or  building  lot 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  exceeding  one  thou- 
sand dollars,  exclusive  of  interest,  upon  one  or  more  chattels. 

L.  1873,  c  61,  §§  1  and  3,  as  amended,  L.  1874,  c.  171,  §  1;  L.  1875,  c  233,  §  1;  L. 
1878,  c  186,  §§  1,  2.     See  also  L.  1893,  c.  416;  L.  1900,  c  487. 

§  3204.     [Am'd,  1888.]     Limitation  of  jurisdiction  in  civil  actions. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the  following  limi- 
tations and  regulations: 
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1.  In  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
only,  the  sum  for  which  judgment  is  rendered  in  favor  of  the  plaintiff  cannot  ex- 
ceed one  thousand  dollars,  exclusive  of  interest  and  costs  as  taxed ;  except  where  it 
is  brought  upon  a  bond  or  undertaking  given  in  an  action  or  special  proceeding  in 
the  same  court,  or  before  the  city  judge.  Where  the  action  is  brought  upon  a 
bond  or  other  contract,  the  judgment  must  be  for  the  sum  actually  due,  without 
regard  to  a  penalty  therein  contained;  and  where  the  money  is  payable  in  in- 
stallments, successive  actions  may  be  brought  for  the  installments,  as  they  become 
due. 

2.  In  an  action  to  recover  one  or  more  chattels  a  judgment  cannot  be  rendered 
in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the  aggregate  value  of  which 
exceeds  one  thousand  dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an  executor  or  admin- 
istrator in  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one  of  the  parties 
thereto  resides  in  the  city  of  Yonkers,  or  in  a  town  of  Westchester  county,  adjoin- 
ing that  city;  or  a  warrant  of  attachment  is  granted  to  accompany  the  summons,  j 
and  levied  upon  property  of  the  defendant  within  that  city;  or  the  action  is 
brought  to  recover  one  or  more  statutory  penalties  by  the  city  of  Yonkers,  or  one 

of  its  officers  or  boards  of  commissioners.     Such  warrant  of  attachment  must  be 
granted  and  subsequent  proceedings  taken  in  accordance  with  the  provisions  and 
requirements  herein  relating  to  attachments  in  courts  of  justices  of  the  peace. 
See  statutes  referred  to  in  note  to  §  3203.     Am'd  L.  1888,  c.  404. 

§  3205.    Where  summons  served. 

The  summons,  in  an  action  brought  in  the  court,  may  be  served  at  any  place 
within  the  county  of  Westchester,  but  not  elsewhere. 

See  statutes  referred  to  in  note  to  §  3203.  I 

§  3206.    Effect  of  title  limited. 

This  title  does  not  affect  any  provision  of  law,  conferring  upon  the  court,  or 
upon  the  city  judge  of  Yonkers,  jurisdiction,  power,  or  authority,  in  a  special  pro- 
ceeding; or  conferring  upon  the  city  judge  of  Yonkers  power  or  authority,  in  an 
action  brought  in  another  court. 


TITUS  rv. 

Hie  district  courts  of  the  city  of  New  York  and  the  justices'  courts  of  the  cities 

of  Albany  and  Troy. 

Article  1.  Provisions  generally  applicable  to  all  the  courts  specified  in  this  title. 

2.  Provisions  exclusively  applicable  to  the  district  courts  of  the  city  of  New 

York. 

3.  Provisions  exclusively  applicable  to  the  justices1  courts  of  Albany  and  Troy. 


ARTICLE  FIRST. 

The  sections  under  this  article  §§  3207-3214,  do  not  apply  to  actions  or  proceedings 
in  the  New  York  Municipal  Court  (formerly  district  courts)  except  as  specially  provided 
in  the  Municipal  Court  Act,  L.  1902,  c.  580.     See  §  363  of  that  act. 

PROVISIONS  GENERALLY  APPLICABLE  TO  ALL  THE  COURTS  SPECIFIED  TN  THIS  TITLE. 


§  3207.  Service  of  complaint  with  sum- 
mons;  proceedings  thereupon. 

3208.  Id.;    and   proof  of   service. 

3200.  Action  to  be  commenced  by  service 
of  summons. 

3210.  Order  of  arrest;  warrant  of  attach- 
ment; requisition  to  replevy. 


§  3211.  The  last  section  qualified. 

3212.  Proceedings    where    title    to    real 

property  is  in  question. 

3213.  Appeals. 

3214.  Effect  of  this  act,  upon  jurisdiction 

and    proceedings. 


1 
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§  3207.    Sendee  of  oopy  complaint  with  summons.    Proceedings. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon  or  for  breach  of  a 
contract,  express  or  implied,  brought  in  a  district  court  of  the  city  of  New  York, 
in  the  justices'  court  of  the  city  of  Albany,  or  in  the  justices'  court  of  the  city  of 
Troy. 

L.  1857,  c  344,  §  15;  L.  1873,  e.  182,  §§  1,  2.  Justices'  court  in  Albany,  now  city 
court  of  Albany.  See  L.  1884,  c  122;  L.  1898,  c.  312,  and  L.  1890,  c.  590.  Justice's 
court  in  Troy,  now  city  court  of  Troy.  See  L.  1900,  c.  259.  It  should  be  further  noted 
that  §  3120  is  repealed  by  the  Municipal  Court  Act,  L.  1902,  c  580.  But  see  General 
Construction  Law,  §  80. 

§  3208.    Id. ;  and  proof  of  service. 

In  an  action  brought  in  either  of  those  courts,  the  summons,  and,  in  a  proper 
case,  a  copy  of  the  complaint,  may  be  served  by  any  person  not  a  party  to  the 
action;  except  that,  where  the  action  is  brought  in  a  district  court  of  the  city  of 
New  York,  a  person,  other  than  a  constable  or  a  marshal,  serving  the  same,  must 
be  first  empowered  to  do  so,  either  by  the  justice,  or  by  the  attorney  to  the  cor- 
poration, as  now  prescribed  by  law.  Proof  of  service  thereof,  by  such  a  person, 
must  be  made  by  his  affidavit;  which  must  state  the  particular  place,  time,  and 
manner  of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be  the  person 
mentioned  and  described  in  the  summons,  as  defendant  therein. 

L.  1873,  c.  182,  §§  1,  3;  L.  1857,  c.  344,  §  15. 

§  3209.    Action  commenced  by  service  or  appearance. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after  this  chapter 
takes  effect,  must  be  commenced  by  the  voluntary  appearance  of,  and  joinder  of 
issue  by,  the  parties,  or  by  the  service  of  a  summons. 

General  appearance  is  a  waiver  of  ob- 
jections to  service  of  summons.  Abraham- 
son  v.  Koch,  57  State  Rep.  512;  7  Misc.  122; 
27  N.  Y.  Supp.  310,  C.  P. 

Where    a    judge    knowingly    permits    to 


practice  in  his  court,  a  person  not  regu- 
larly admitted  to  practice,  his  judgment  is 
void  and  will  be  reversed.  Newburger  v. 
Campbell,  9  Daly  102;  58  How.  313. 


§  3210.     [Am'd,  1884.]    Arrest,  attachment,  replevin. 

Articles  third,  fourth  and  fifth  of  title  second  of  chapter  nineteenth  of  this 
act  apply  to  an  action  brought  in  either  of  those  courts,  except  as  otherwise  pre- 
scribed in  the  next  section.  And  except,  also,  that  where  the  warrant  of  attach- 
ment, or  requisition  to  replevy,  is  issued  out  of  a  district  court  of  the  city  of  New 
York,  against  a  non-resident  defendant,  the  said  warrant,  or  requisition,  must  re- 
quire the  marshal  to  attach  or  replevy  the  property,  on  or  before  a  day  therein 
specified,  which  must  be  not  less  than  two  nor  more  than  four  days  before  the 
return  day  of  the  summons. 

Am'd  L.  1884,  c.  400.  The  articles  referred  to  relate  to  arrest,  attachment,  and 
replevin.    The  last  sentence  was  added  in  1884. 

eign  corporations,  and  an  intention  to 
distinguish  between  foreign  corporations 
and  non-resident  natural  persons  is  not  man- 
ifested by  the  statute  authorizing  attach- 
ments against  foreign  corporations  and  non- 
residents of  the  State,  and  by  this  section  as 
amended  in  1884.  Allison  v.  T.  A.  Snider 
Preserve  Co.,  20  Misc.  367 ;  45  N.  Y.  Supp. 
923.  App.  T. 


It  was  held,  that  the  provision  of  L. 
1882,  c.  410  (Consolidation  Act),  §  1298, 
that  a  summons  issued  by  a  district  court 
of  New  York  City  against  a  defendant  who 
is  not  a  resident  of  the  city  shall  be  re- 
turnable in  not  less  than  two  nor  more  than 
four  days  from  its  date,  and  shall  be  served 
at  least  two  days  before  the  time  for  ap- 
pearance mentioned  therein,  applies  to  for- 

§  3211.    Last  section  qualified. 

The  provisions  of  the  last  section  are  subject  to  the  following  qualifications: 
1.  Nothing  contained  in  either  of  the  articles,  so  made  applicable,  applies  to 
an  order  of  arrest,  in  an  action  brought  in  a  district  court  of  the  city  of  "New 
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York,  or  affects  any  provision  of  this  title,  relating  to  the  jurisdiction  of  either 
of  the  courts  specified  in  this  title. 

2.  An  order  of  arrest,  in  an  action  brought  in  the  justices'  court  of  Albany, 
or  the  justices'  court  of  Troy,  or  a  warrant  of  attachment,  or  a  requisition  to  re- 
plevy, in  either  of  those  courts,  or  in  a  district  court  of  the  city  of  New  York,  must 
be  granted  by,  and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to  grant  or  execute,  as 
the  case  requires,  in  the  same  court,  a  warrant  to  arrest,  a  warrant  of  attachment, 
or  a  requisition  in  an  action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an  order  of  arrest,  a 
warrant  of  attachment,  or  a  requisition  to  replevy,  and  the  proceedings  thereupon, 
and  with  respect  thereto,  as  prescribed  in  the  articles  so  made  applicable,  are  sub- 
ject to  the  statutes,  remaining  unrepealed  after  this  chapter  takes  effect,  specially 
applicable  to  those  courts,  or  to  either  or  any  of  them,  prescribing  the  duties  of  the 
justices,  or  of  the  clerks  thereof,  or  regulating  the  mode  of  transacting  business  in 
an  action  brought  therein. 

The  section  is  intended  "to  abolish  a  warrant  of  arrest  or  an  attachment  as  process 
for  the  commencement  of  an  action;  to  substitute  the  appropriate  provisional  remedies 
therefor,  as  provided  in  chapter  10,  with  respect  to  justices'  courts;  and  generally  to 
subject  the  proceedings  in  such  cases',  and  where  property  is  replevied,  to  the  careful 
revision"  contained  in  c  19. 


The  practice  of  the  district  courts  in  re- 
lation to  arrests,  attachments,  and  replevin, 
is  the  same  as  in  justices'  courts,  except 


as  it  is  modified  by  §  3211.  Sullivan  v. 
Presdee,  9  Daly  552.  See  Municipal  Court 
Act,  L.  1902,  c.  580,  §  363. 


§  3212.    Proceedings  where  title  to  real  property  involved. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an  action,  brought 
in  either  of  those  courts;  except  that,  where  the  action  is  brought  in  a  district 
court  of  the  city  of  New  York,  the  surety  upon  the  defendant's  undertaking  is 
liable,  in  the  case  specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer  and  undertaking 
had  not  been  delivered. 

See  Co.  Proa  §  68. 


The  provisions  of  the  Code  relating  to  the 
filing  of  an  answer  in  an  action  in  a  district 
court,  putting  in  issue  a  question  of  title 
to  land,  and  for  the  giving  of  an  under- 
taking and  the  ousting  thereupon  of  a  jus- 


tice of  jurisdiction,  are  confined  to  actions, 
and  do  not  relate  to  summary  proceedings. 
People  ex  rel.  v.  Goldfogle,  23  Civ.  Proc. 
417,  O'Brien,  J. 


§  3213.     [Am'd,  1883,  1895.]     Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the  city  of  New 
York,  may  be  taken  to  the  supreme  court,  in  the  cases,  and  in  the  manner  pre- 
scribed in  articles  first  and  second  of  title  eight  of  chapter  nineteenth  of  this  act 
Such  appeal  shall  be  heard  in  such  manner  and  by  such  justice  or  justices  as  the 
appellate  division  of  the  supreme  court  in  the  first  department  shall  direct.  The 
appellate  court  may  reverse,  affirm  or  modify  the  judgment  appealed  from,  and 
where  a  judgment  is  reversed,  may  order  new  trial  in  the  district  court  Where 
a  judgment  is  modified,  or  where  a  new  trial  is  ordered,  costs  shall  be  in  the 
discretion  of  the  appellate  court  An  appeal  from  the  judgment  rendered  in  the 
justices'  court  of  the  city  of  Albany,  or  the  justices'  court  of  the  city  of  Troy, 
may  be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  county  court  from 
a  judgment  rendered  by  a  justice  of  the  peace  as  prescribed  by  title  eight  of  that 
chapter,  and  in  no  other  case.  Such  an  appeal  must  be  taken  to  the  county  court 
of  the  county  wherein  the  court  is  located. 

See  L.  1857,  c  344,  §  76;  c.  723,  §  21.  Am'd  L.  1883,  c.  231;  L.  1895,  c  046.  See 
rules  for  hearing  of  appeals  from  New  York  municipal  court  in  Appendix.  The  subject 
of  appeals  from  the  New  York  municipal  court  is  now  governed  by  the  Municipal  Court 
Act,  L.  1002,  c  580. 
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Where  a  motion  to  open  a  default  was 
denied  for  reasons  assigned  which  proved 
to  be  erroneous, — Held,  the  order  denying 
the  motion  should  be  reversed.  Rowerdink 
v.  Bitner.  92  Hun  561;  72  State  Rep.  300; 
36  N.  Y.  Supp.  1027. 

The  following  decisions  were  made  before 
1895,  but  may  still  be  pertinent  or  applica- 
ble in  principle,  or  useful  in  throwing  light 
upon  changes  in  the  law  and  practice: 

Decision  on  appeal. — There  is  not  a 
general  discretionary  power  to  order  a  new 
trial  upon  appeal,  merely  because  it  seems 
that  the  ends  of  justice  would  be  thereby 
promoted.     Story  v.  Bishop,  4  E.  D.  S.  423. 

The  court  will  reverse  the  judgment,  even 
though  the  justice  committed  no  error  of 
law,  and  although  the  evidence  as  to  the 
facts  was  conflicting,  before  him,  when  the 
court  is  satisfied  that  justice  has  not  been 
done.     Curley  v.  Tomlinson,  5  Daly  283. 

It  will  not  order  a  new  trial  for  newly 
discovered  evidence,  which  would  have  been 
a  bar.     Schwartz  v.  Bendel,  2  E.  D.  S.  123. 

Nor  because  defendant  neglected  to  pro- 
duce evidence.  Bunker  v.  Latson,  1  E.  D. 
S.  410;  Edwards  v.  Drew,  2  Id.  55. 

It  will  review  the  decision  denying  a 
jury  trial,  although  no  exception  to  the 
decision  was  taken.  Meech  v.  Brown,  1 
Hilt.  257 ;  4  Abb.  19. 

The  judgment  will  not  be  reversed  on 
the  ground  that  the  court  below  allowed  an 
amendment  of  the  complaint  from  breach  of 
contract  to  tort,  defendant  not  having  been 
misled.  Doughty  v.  Crozier,  9  Abb.  411, 
C.  P. 

On  appeal  from  a  judgment  which  im- 
properly directed  a  foreclosure  sale  of  the 
property,  the  judgment  may  be  modified 
bv  striking  out  the  improper  provision. 
Egan  v.  Laemmle,  26  N.  Y.  Supp.  330,  C.  P. 

Where  a  summons  in  a  district  court 
was  taken  out  in  the  name  of  M.  as  plain  tin", 
and  afterwards  the  name  of  A.  was  written 
on  the  margin,  but  M.'s  name  was  not 
stricken  out,  nor  A.'s  name  written  in  such 
a  way  a 8  to  indicate  that  he  was  substituted 
as  plaintiff,  and  the  subsequent  proceedings 
did  not  show  that  A.  was  not  at  any  time 
substituted  as  plaintiff,  it  is  too  late  to  ap- 
peal from  a  judgment  in  favor  of  A.  to 
correct  the  record,  or  send  it  back  for  cor- 
rection, but  the  judgment  will  be  reversed. 
Applegate  v.  Westchester  Hardwood  Co.,  28 
X.  Y.  Supp.  736,  C.  P. 

On  appeal  by  defendant,  the  return 
stated  that  the  justice  rendered  judgment 
in  favor  of  plaintiff,  "as  set  forth  in  the 
judgment  annexed."  No  judgment  was  an- 
nexed, except  a  memorandum  reciting  cer- 
tain items  of  claim,  and  concluding: 
"Therefore,  judgment  for  defendant,  that 
he  retain  possession  of  one  roan  horse  to 
satisfy  a  lien  of  $25."  Held,  that  such 
judgment  would  be  reversed.  Lees  v.  Pit- 
ney, 27  N.  Y.  Supp.  972,  C.  P. 

Error  of  the  justice,  in  refusing  to  set 
aside  a  warrant  of  attachment  issued 
against  the  property  of  a  defendant  in  an 
action  in  such  court,  is  not  ground  for  re- 
versal of  a  judgment  against  defendant  sub- 


sequently rendered  in  the  action,  upon  an 
appeal  from  such  judgment.  Rosenthal  v. 
Grouse,  12  Daly  529;   1  How.  N.  S.  447. 

In  a  district  court  action,  aided  by  at- 
tachment, a  judgment  for  plaintiff  for  the 
amount  of  the  debt  sued  for,  with  interest 
and  ordinary  costs,  not  including  marshal's 
fees,  will  not  be  reversed  because  the  attach- 
ment was  erroneously  issued.  Schnauffer  v. 
Catterbury,  10  N.  Y.  Supp.  543;  32  State 
Rep.  694;  16  Dalv  353. 

Evidence. — The  court  should  not  reverse 
unless  on  a  review  of  the  whole  case,  it 
is  satisfied  the  judgment  is  wrong.  Crook 
v.  Harper,  8  Daly  53. 

Quaere  as  to  effect  of  the  provision  au- 
thorizing the  granting  a  new  trial. 

It  may  review  the  evidence  and  reverse 
upon  the  facts.  Phillips  v.  Munsey,  22 
State  Rep.  226,  O.  P. 

A  trial  may  be  reviewed  as  to  the  facts, 
the  same  as  where  the  trial  is  by  a  judge 
of  a  court  of  record  or  a  referee,  whether 
the  testimony  is  conflicting  or  not.  Schint- 
zer  v.  Adelson,  8  Daly  269. 

It  may  reverse  the  judgment  if  it  is 
against  the  weight  of  evidence;  and  in  de- 
termining the  weight  it  is  proper  to  consider 
the  quality  of  the  evidence,  the  interest  of 
the  witnesses  in  the  issue  of  the  trial,  and 
the  compatibility  and  consistency  of  their 
several  statements  with  the  truth  as  it  ap- 
pears from  attendant  circumstances.  Schu- 
macher v.  Waring,  7  Misc.  161,  C.  P. 

Where  the  jury  disregard  the  instruc- 
tions of  the  court  and  find  a  verdict  with- 
out evidence  to  support  it,  a  new.  trial  will 
be  granted.  Tange  v.  N.  Y.  &  N.  J.  Invest. 
Co.,  59  State  Rep.  674,  C.  P. 

The  decision  of  a  district  court  justice 
upon  a  conflict  of  faet,  which  practically  re- 
quires him  to  disbelieve  the  evidence  given 
by  one  or  the  other  side  in  reaching  his  con- 
clusion, will  not  be  interfered  with  in  the 
absence  of  any  apparent  bias,  prejudice,  or 
failure  to  deliberate  properly  upon  the 
whole  evidence.  Furst  v.  Jacobson,  59  State 
Rep.  660,  C.  P. 

Where  it  appears  from  the  whole  evi- 
dence that  the  intention  of  the  parties  to  a 
contract  is  in  doubt  or  misunderstood,  a  re- 
view of  the  facts  is  justified  on  appeal. 
Stone  v.  Thaden,  32  State  Rep.  296,  C.  P. 

The  court  cannot  reverse  a  judgment  of 
a  district  court  on  the  ground  of  alleged 
insufficiency  in  the  evidence  if  it  affirmative- 
ly appears  from  the  justice's  return  that 
material  evidence  adduced  on  the  trial  is 
omitted,  and  that  respondent  could  not  have 
caused  the  omission  to  be  supplied  by  means 
of  an  amended  return.  Where  such  mate- 
rial evidence  is  not  returned  because  it  has 
been  lost,  the  only  remedy  for  the  aggrieved 
party  is,  to  make  application  to  reproduce 
the  evidence  by  affidavits  or  witnesses  be- 
fore the  appellate  court,  as  provided  for  in 
§§  3056,  3213.  McGovern  v.  Eldredge,  20 
N.  Y.  Supp.  654;  48  State  Rep.  692,  C.  P. 
(But  see  now  note  at  head  of  this  article.) 

The  judgment  will  not  be  reversed  upon 
a  question  of  fact  where  there  is  a  conflict 
of  evidence,  unless  the  evidence  was  of  such 
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a  character  as  to  clearly  indicate  that  there 
was  a  mistake  on  the  part  of  the  jury; 
that  they  were  influenced  by  bias,  passion, 
prejudice  or  corruption,  or  they  manifestly 
failed  to  deliberate  upon  the  whole  testi- 
mony. Schwartz  v.  Weekler,  23  Civ.  Proc. 
21,  C.  P. 

Nor  will  it  be  reversed  because  of  the 
alleged  non- joinder  of  necessary  parties  de- 
fendant where  no  evidence  in  support  of  that 
defense  was  introduced  upon  the  trial.     lb. 

On  appeal,  where  the  pleadings  are  oral, 
from  a  judgment  for  plaintiff  in  an  action 
on  an  unindorsed  note  payable  to  order,  in 
which  the  defense  was  want  of  considera- 
tion, and  not  a  denial  of  plaintiff's  title,  an 
allegation  of  title  in  plaintiff  will  be  pre- 
sumed to  have  been  made;  and,  the  same 
not  having  been  controverted,  the  failure  of 
the  evidence  to  show  devolution  of  title  to 
plaintiff  is  not  ground  for  reversal  of  a 
judgment  for  plaintiff.  Grabosski  v.  Gcw- 
erz.  17  N.  Y.  Supp.  528,  C.  P. 

Exceptions  to  the  admission  of  evidence 
are  not  the  subject  of  review,  where  no 
ground  of  the  objection  is  stated.  Hutton 
v.  Murphy,  59  State  Rep.  662,  C.  P. 

Practice  on  appeals. — The  return  of  the 

i'ustice  should  not  be  altered  or  added  to  by 
lim  without  applying  for  leave  of  court. 
If  he  voluntarily  makes  an  amended  or  sup- 
plemental return,  the  court  may  direct  it  to 
be  taken  from  the  files.  Zabriskie  v.  Wilder, 
12  Daly  527. 

8  3067.  does  not  apply  to  an  appeal  from 
a  district  court;  but  even  if  it  did  apply,  it 
would  not  authorize  the  use  of  affidavits  on 
an  appeal  based  upon  an  alleged  error  con- 
sisting of  the  refusal  of  the  justice  to  ad- 
journ the  trial,  where  the  error  was  fully 
within  the  knowledge  of  the  justice  on  the 
trial,  and  he  denied  the  motion  to  adjourn 
on  the  ground  that  he  had  no  power  to 
grant  it.  Jourdan  v.  Healv,  22  Civ.  Proc. 
157:  19  N.  Y.  Supp.  240;  46  State  Rep.  196. 
C.  P. 

Where  a  party  obtains  an  order  requiring 
a  justice  to  amend  his  return  or  show  cause, 
the  justice  is  authorized  to  immediately  file 
his  amended  return,  and  this  alternative 
portion  of  the  order  is  not  an  adjudication 
in  advance  by  the  court  upon  a  contested 
motion.  Thomas  v.  Whitelegge.  39  State 
Rep.  89;  14  N.  Y.  Supp.  779,  C.  P. 

Where  it  is  manifest  from  the  return 
of  the  summons  that  the  time  of  rendering 
judgment  is  erroneously  stated,  the  court 
will  of  its  own  motion,  in  default  of  amend- 
ment by  stipulation  of  parties,  return  the 
case  to  the  justice  who  tried  it  for  amend- 
ment. Baldwin  v.  Thibaudeau.  14  N.  Y. 
Supp.  788;  39  State  Rep.  54,  C.  P. 

It  is  too  late  to  ask  for  an  amendment 
of  return  after  the  appellate  court  has  in- 
timated or  announced  its  decision  on  the 
questions  presented  by  the  return  as  filed. 
Warren  v.  Campbell,  37  State  Rep.  762;  14 
N.  Y.  Supp.   165,  C.  P. 

It  seems,  that  if  a  justice  of  a  district 
court  makes  a  false  return,  the  party  in- 
jured has  an  adequate  remedy  in  an  action 
for   false  return.    Patterson   v.   Naehr,    16 


Civ.  Proc.  449n,  C.  P.,  Van  Hoesen,  J.  But 
see  now  the  Municipal  Court  Act,  L.  1902, 
c.  580,  §§  317,  318,  and  qu.  as  to  the  effect 

Where  a  judgment  appears  on  its  face 
to  have  been  rendered  on  Sunday,  and  on 
appeal  it  is  attacked  as  irregular  on  this 
ground,  the  justice  may  in  his  return  show 
that  it  was  actually  rendered  on  Monday, 
and  dated  on  Sunday  by  mistake.  Keating 
v.  Serrell,  5  Daly  278. 

Under  L.  1874,  c.  504,  if  the  stenogra- 
pher's minutes  are  needed  for  a  return,  the 
fees  must  be  paid  by  appellant.  Smith  v. 
Ostrander,  4  Law  Bull.  88,  C.  P.,  Van 
Brunt,  J.  This  statute  was  incorporated  in 
the  Consolidation  Act  of  1882  and  now  is 
inserted  in  the  municipal  court  act  of  1902, 
§  353. 

The  return  must  be  submitted.  Smith  v. 
Van  Brunt,  2  E.  D.  S.  534. 

Suitable  points  should  be  furnished  by 
counsel  on  the  submission  of  an  appeal.  De 
Agreda  v.  Faulberg,  3  K  D.  S.  178;  Suy- 
dam  v.  Munson,  2  Id.  198. 

Where  the  appellant  desires  not  only  a 
reversal,  but  the  restitution  of  moneys  col- 
lected under  an  execution  thereon,  he  should, 
at  the  argument,  apply  for  restitution  in 
case  of  reversal;  and  if  he  omits  to  do  so, 
and  there  is  a  reversal,  he  should  apply  for 
a  rearguraent  on  that  point.  Cushing  v. 
Vanderbilt,  7  Daly  512,  J.  F.  Daly,  J.  This 
subject  now  governed  in  the  New  York  mu- 
nicipal court  by  §  323  of  the  municipal 
court  act  of  1902. 

Where  there  is  evidence  sufficient  to  war- 
rant a  finding  in  favor  of  one  of  several 
plaintiffs,  a  motion  to  dismiss  the  case  gen- 
erally is  properly  denied.  I^ewis  v.  Iba,  32 
State  Rep.  74 ;  10  N.  Y.  Supp.  537,  C.  P. 

The  rule  of  the  supreme  court  that  the 
authority  of  an  attorney-at-law  who  ap- 
pears in  an  action  will  be  presumed  applies 
to  the  district  courts,  and  a  district  court 
justice  has  no  power  of  his  own  motion  to 
call  an  attorney  to  produce  a  special  au- 
thority to  appear  in  an  action.  People  ex 
rel.  v.*  Murray,  23  N.  Y.  Supp.  160;  23  Civ. 
Proc.  71;  2  Misc.  152,  N.  Y.  Supr.,  Mc- 
Adam,  J. 

The  court  cannot  allow  a  supplemental 
answer  in  an  action  removed  to  that  court 
from  a  district  court,  but  an  amended  an- 
swer setting  up  such  supplemental  matter 
may  be  allowed  on  terms.  Myers  v.  Rosen- 
back,  9  Misc.  89;  29  N.  Y.  Supp.  34;  59 
State  Rep.  699,  affi'g  58  State  Rep.  513;  23 
Civ.  Proc  363,  C.  P. 

New  trial. — A  new  trial,  if  one  is  di- 
rected upon  appeal  from  a  district  court, 
must  be  had  in  the  district  court;  §  3068 
applies  only  to  appeals  from  justices'  courts. 
Abrahamson  v.  Koch,  7  Misc.  122;  27  N. 
Y.  Supp.  310;  57  State  Rep.  512,  C.  P. 

Reargument. — The  judgment  entered  on 
appeal,  together  with  the  return  from  the 
district  court  remains  in  the  appellate  court 
and  that  court  has  control  over  the  records, 
and  has  jurisdiction  after  the  entry  of 
judgment  to  order  a  reargument  of  the  ap- 
peal if  the  return  has  not  been  remitted 
to   the    court    below.    St,    Michael's   Prot 
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a  district  court;  the  provision  of  §  3213 
gives  discretion  as  to  costs  only  where  a 
judgment  is  modified  or  a  new  trial  ordered. 
Eisfer  v.  Union  Trans.  &  S.  Co.,  16  Daly 
456;    12  N.  Y.   Supp.  732. 

The  appellant  is  entitled  on  reversal  to 
$30  under  §  3067,  and  to  costs  of  the  court 
below  under  §  3060.  Clark  v.  Carroll,  61 
How.  47;  1  Civ.  Proc.  298n,  C.  P.,  J.  F. 
Daly,  J. 

Costs  paid  to  the  justice  of  a  district 
court  or  his  clerk,  to  perfect  an  appeal 
from  such  court,  belong  to  and  are  to  be 
paid  over  to  the  party  prevailing  in  the  dis- 
trict court;  and  the  appellant,  alter  succeed- 
ing on  the  appeal,  cannot  compel  the  justice 
or  clerk  to  refund  to  him  the  costs  paid. 
Sherwood  v.  Travelers'  Ins.  Co.,  12  Daly 
137;  3  Civ.  Proc.  281;  66  How.  193,  rev'g 
2  Civ.  Proc.  67.  This  subject  of  costs  now 
governed  in  New  York  municipal  court  by 
L.  1002,  c.  580,  §§  330,  356. 


Epis.  Church  v.  Behrens,  13  Daly  548;  10 
Civ.  Proc.  181;  1  State  Rep.  627.  See  § 
327  of  the  New  York  Municipal  Court  Act 
of  1902. 

Both  parties  based  their  claims  on  cer- 
tain provisions  of  defendant's  articles  of 
association,  which  appeared  to  be  contained 
in  a  certain  exhibit  which  was  not  included 
in  the  justice's  return,  and  the  correspond- 
ing articles  contained  in  an  exhibit  offered 
by  respondent  differed  from  those  set  out  in 
appellant's  brief. — Held,  that  a  reargument 
should  be  ordered  to  allow  the  parties  to 
have  the  return  perfected.  Krakowski  v. 
North  N.  Y.  Co-op.  B.  &  L.  Ass.,  54  State 
Rep.  119,  C.  P. 

Costs. — The  allowance  of  costs  is  not  dis- 
cretionary when  the  judgment  is  affirmed, 
but  they  must  be  granted  to  the  respondent, 
as  provided  in  §  3067.  Canton  Surg.  & 
Dent.  Co.  v.  Webb,  16  N.  Y.  Supp.  932. 

Costs  must  be  awarded  to  the  respondent 
upon   affirming   on   appeal   a   judgment   of 

§  3214.    Effect  of  act  on  jurisdiction  and  proce< 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act  does  not  affect 
any  statutory  provision  remaining  unrepealed  after  this  chapter  takes  effect,  relat- 
ing to  the  jurisdiction  and  powers  of  either  of  those  courts ;  the  appointment,  quali- 
fication, tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  clerk,  or  any 
other  officer  thereof;  or  the  proceedings  therein;  except  that  a  provision  of  this  or 
any  other  statute,  whereby  a  proceeding  in  an  action,  brought  in  either  of  those 
courts,  or  a  special  proceeding,  brought  therein,  or  before  a  justice  thereof,  is  as- 
similated, either  expressly,  or  by  reference  to  another  provision  of  law,  to  a  pro- 
ceeding, in  an  action  or  a  special  proceeding  before  a  justice  of  the  peace,  is 
deemed  to  refer  to  the  corresponding  proceeding,  as  prescribed  in  chapter  nine- 
teenth of  this  act 

It  was  held,  that  Laws  1821,  c.  47,  §  12, 
as  amended  by  Laws  1856,  c.  184,  which  pro- 
vides that  a  party  to  a  civil  action  in  the 
justice's  court  of  the  city  of  Albany  (now 
city  court  of  Albany, — Laws  1884,  c.  122) 
may  demand  a  jury  trial,  either  at  the  time 


of  joining  issue  "or  two  days  before  the 
trial  of  such  issue,"  is  still  in  force,  as  it 
was  preserved  by  Code  Civ.  Proc.  §  3214. 
Commerce  Ins.  Co.  v.  Janes,  13  App.  Div. 
46;  43  N.  Y.  Supp.  66. 


ARTICLE  SECOND. 

PROVISIONS  EXCLUSIVELY  APPLICABLE  TO  THE  DISTRICT  COURTS  OF  THE  CITY  OF  NEW  YOBX. 

3219-3222.     (Repealed.) 


§§  3215-3217.     (Repealed.) 
3218.  Proceedings  on  arrest. 

§|  3215  to  3217,  inclusive,  were  repealed  by  the  municipal  court  act,  L.   1902,  c. 

580. 

§  3218.    Contents  of  order  of  arrest.    Proceedings  on  arrest. 

An  order  of  arrest  must  direct  that  the  summons  accompanying  it  be  made  re- 
turnable, immediately  upon  the  arrest  of  the  defendant;  and  it  must  specify  a 
sum,  in  which  the  defendant  may  be  let  to  bail.  Sections  3179  to  3181,  both 
inclusive,  section  3182,  except  the  last  sentence  thereof,  and  section  3183  of  this 
act,  apply  to  an  order  of  arrest,  granted  in  an  action  in  either  of  those  courts; 
and  to  the  proceedings  upon,  and  relating  to,  the  execution  thereof.  In  all  other 
respects,  the  statutory  provisions  remaining  unrepealed  after  this  chapter  takes 
effect,  which  apply  to  and  regulate  the  application  for  a  warrant  to  arrest  a 
defendant,  the  granting  and  execution  thereof,  and  the  proceedings  subsequent 
thereto,  apply  to  and  regulate  the  application  for  an  order  of  arrest,  the  granting 
and  execution  thereof,  and  the  proceedings  subsequent  thereto. 
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||  3223-3225-a 
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In  place  of  L.  1857,  c.  344,  ff  17,  18,  19,  See  the  Municipal  Court  Act,  §§  20,  58, 
and  363.  §§  3219  to  3222,  inclusive,  were  repealed  by  the  Municipal  Court  Act,  Ix  1902, 
c.  580. 


ARTICLE   TH3BD. 

PROVISIONS  EXCLUSIVELY  APPLICABLE  TO  THE  JUSTICES*  COUBTS  OF  ALBANY  AND  TBOT. 


3223.  Jurisdiction  in  civil  actions. 

3224.  Id.;   upon  judgment  by  confession. 


§  3225.  Docketing     judgments;      execution 
thereupon. 
3225a.  Application  of  certain  sections. 

§  3223.    Jurisdiction  in  civil  actions. 

The  justices'  court  of  the  city  of  Albany,  and  the  justices'  court  of  the  city 
of  Troy,  have  jurisdiction,  each  within  the  city  where  the  court  is  located,  of  an 
action,  of  which  a  justice  of  the  peace  has  jurisdiction,  as  prescribed  in  sections 
1737,  2861,  2862,  and  2863  of  this  act;  and  also  of  an  action  to  recover  a  penalty, 
given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the  common  council  of  that 
city,  where  the  plaintiff  demands  judgment  for  a  sum,  not  exceeding  two  hundred 
dollars.  Neither  of  those  courts  has  jurisdiction  of  any  other  civil  action;  but 
this  section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory  provisions 
remaining  in  force  after  this  chapter  takes  effect,  upon  either  of  those  courts,  in 
a  special  proceeding. 

In  place  of  Co.  Proa  §  67;  L.  1866,  c.  189;  L.  1834,  c.  271,  §  3;  L  1870,  c  598,  tit 
2,  §  11;  L.  1872,  c  129,  §  11;  L.  1876,  c.  18,  §  14.    See  note  to  §  3207. 

By  L.  1880,  c.  255,  passed  after  the  Code,  but  before  it  took  effect,  some  changes 
seem  to  be  made  in  the  statutes  as  to  the  justices1  court  of  Troy. 

As  to  the  justices'  court  in  Albany,  see  I*  1881,  c  438. 


A  tax  on  personal  estate,  properly  as- 
sessed in  the  city  of  Albany,  is  a  debt  "on 
contract  implied,"  and  the  city  court  of 
Albany  has  juridiction  of  an  action  for  the 
recovery  of  it.  Bowe  v.  Jenkins,  69  Hun 
458;  23  N.  Y.  Supp.  548;  53  State  Rep. 
138. 

The  rule  that  the  finding  of  a  justice  of 
the  peace  on  a  question  of  fact  will  not  be 
interfered  with,  unless  made  with  such  an 
obvious  disregard  of  the  weight  of  evidence 
as  to  create  a  conviction  that  it  must  have 
proceeded  from  passion,  prejudice,  corrup- 
tion, or  palpable  mistake,  applies  to  a  find- 
ing upon  a  question  of  fact  by  a  judge  of 


the  city  court  of  Albany.  Boom  v.  Bead, 
69   Hun  426. 

In  Albany  city  court  the  statute  need 
not  be  pleaded  to  a  counterclaim  set  up  in 
the  answer,  as  the  pleadings  in  such  court 
consist  merely  of  the  complaint,  answer, 
and  a  limited  demurrer,  as  in  justices' 
courts.  Moore  v.  Williams,  26  N.  Y.  Supp. 
766,  Albany  City  Ct 

Under  L.  1881,  c,  438,  the  attorney's  fee 
allowed  the  prevailing  party  in  Albany  city 
court  is  a  part  of  the  costs  which  appel- 
lant must  pay  on  appealing  to  the  county 
court.  Schwemmer  v.  Stratton,  22  N.  Y. 
Supp.  523. 


§  3224.    Judgments  by  confession. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the  taking  and  entry 
of  a  judgment,  upon  the  confession  of  a  defendant,  as  prescribed  in  title  sixth  of 
chapter  nineteenth  of  this  act,  where  the  sum  confessed  does  not  exceed  five 
hundred  dollars. 

§  3225.    Docketing  judgments.    Executions  thereon. 

The  provisions  of  sections  3017  to  3022  of  this  act,  both  inclusive,  apply  to  a 
judgment  rendered  in  either  of  those  courts,  and  to  the  proceedings  subsequent 
thereto,  and  in  the  action  wherein  the  judgment  was  rendered;  except  that  the 
transcript,  filed  in  the  clerk's  office  of  the  county  wherein  the  court  is  located, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judgment  was  rendered. 

§  3225-a.     [Added,  1897.]     Application  of  certain  sections. 

The  provisions  of  sections  2990  to  3009  of  this  act,  both  inclusive,  apply  to 
the  justices'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the  city  of  Troy 
shall  fulfill  all  the  duties  therein  required  of  the  town  clerk. 

Added  L.  1897,  c  604. 
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TITLE  V. 

The  municipal  court  of  the  city  of  Rochester. 
§  3220.  Provisions  of  chapter  19  generally  1  §  3227.  Jurisdiction  in   actions  upon   con 


applicable  to  the  court  an 


generally 
id  judges. 


tract. 


§  3226.  [Am'd,  1907.]  Provisions  of  code  applicable  to  municipal  court 
of  Rochester. 

The  provisions  of  chapter  nineteenth  of  this  act,  excluding  section  three  thou- 
sand sixty-three,  excluding  article  three  of  title  eight,  and  excluding  titles  tenth 
and  eleventh  thereof,  apply  to  the  municipal  court  of  the  city  of  Rochester,  and 
to  the  judges  thereof;  except  so  far  as  they  are  inconsistent  with  the  next  section, 
or  with  the  charter  of  the  city  of  Rochester  or  with  any  other  statute  applying 
to  said  court  or  the  judges  thereof  as  now  existing  or  hereafter  amended.  For 
the  purpose  of  applying  the  same,  the  court  is  deemed  a  justice's  court;  each 
judge  thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Rochester  is 
deemed  a  town  of  Monroe  county. 

Am'd  L.  1907,  c.  754. 

§  3227.     [Am'd,  1881,  1907,  1908.]     Appeals. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county  from  judgments 
and  orders  of  the  municipal  court  of  the  city  of  Rochester  and  from  orders  of 
the  judges  thereof  as  provided  in  articles  one  and  two  of  title  eight  of  chapter 
nineteen  of  this  act,  and  the  provisions  thereof,  except  section  three  thousand 
sixty-three,  apply  to  such  appeals,  except  as  herein  expressly  modified.  The 
appeal  must  be  heard  on  the  return  or  a  certified  or  stipulated  copy  thereof,  and 
may  be  brought  on  for  hearing  in  the  county  court  in  the  same  manner  and  on 
the  same  notice  as  motions  are  or  may  be  brought  on  for  hearing  in  said  court, 
or  may  be  put  on  the  calendar  of  said  court  as  provided  in  section  three  thousand 
sixty-two  of  this  act.  An  appellant  may  apply  to  the  county  court  to  open  a 
default  as  provided  in  section  three  thousand  sixty-four  of  this  act,  which  appli- 
cation may  be  heard  without  the  return  unless  otherwise  ordered  by  the  court; 
and  an  appellant  may  apply  upon  affidavits  and  the  return  to  said  court  for  a 
new  trial  or  hearing  upon  the  ground  of  newly  discovered  evidence;  the  court  in 
either  case  may  stay  any  or  all  proceedings  under  the  judgment  or  order  appealed 
from  upon  such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or  hearing 
as  hereinafter  provided  upon  such  terms  as  it  deems  proper.  The  county  court 
and  other  appellate  courts  on  such  appeals  must  render  judgment  according  to 
the  justice  of  the  case,  without  regard  to  technical  errors  or  defects  which  do 
not  affect  the  merits,  and  may  affirm  or  reverse,  wholly  or  partly,  or  modify,  the 
judgment  or  order  appealed  from  for  errors  of  law  or  of  fact  or  because  the 
judgment  is  excessive  or  insufficient  or  contrary  to  the  evidence  or  contrary  to 
law,  and  may,  if  necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as  may  be  proper, 
at  a  time  designated  by  it,  and  thereupon  the  municipal  court  or  judge  must 
proceed,  and  adjournments  may  be  granted,  a  jury  trial  demanded,  and  all  other 
proceedings  taken  as  if  the  action  or  proceeding  had  been  commenced  anew.  A 
copy  of  the  judgment  or  order  granting  a  new  trial  or  hearing*  must  be  served 
by  the  party  entering  it  on  the  opposite  party  or  his  attorney  at  least  two  days 
before  the  time  set  for  the  new  trial  or  hearing.  When  a  new  trial  or  hearing 
is  granted  the  appellate  court  may  in  its  discretion  award  costs  of  the  appeal 
to  either  party  absolutely  or  to  abide  the  event. 

Am'd  L.  1881,  c.  601;  L.  1907,  c.  754;  L.  1908,  c.  309. 
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CHAPTER  XXI. 


COSTS  AND  PEES. 


TITLE       I. — AWARDING   AND  ENFORCING   PAYMENT  OF  COSTS. 

TITLE    II. — Fixing  the  amount  op  costs. 

TITLE  HE. — Security  fob  costs. 

TITLE  IV. — General  provisions  relattnq  to  fees. 

TITLE       V. — SUM8  ALLOWED  AS  FEES. 


TITLE  I. 
Awarding  and  enforcing  payment  of  costs. 

Article  1.  General  regulations  respecting  the  awarding  of  cost*. 

2.  Regulations  respecting  the  awarding  of  costs  in  particular  cases. 

3.  Miscellaneous  provisions. 


ARTICLE  FIRST. 

GENERAL  REGULATIONS  RESPECTING  THE  AWARDING  OF  COSTS. 


§  3228.  When  plaintiff  entitled  to  costs  of 
course. 

3229.  When  defendant  entitled  to  costs  of 

course.    Rule  as  to  two  or  more 
defendants. 

3230.  When  costs  are  discretionary. 

3231.  Costs,    where    several    actions    are 

brought  on  same  instrument,  etc. 

3232.  Interlocutory    costs    upon   issue   of 

law. 

3233.  Id.;  how  collected. 

§  3228.     [AmM,  1898,  1904,  1910.] 
oonrse. 


§  3234.  Costs,  where  there  are  several  is- 
sues of  fact. 

3235.  Id.;  after  discontinuance  upon  an- 
swer of  title. 

3236.  Costs  of  motion. 

3237.  The  foregoing  sections  limited. 

3238.  Costs  upon  appeal  from  final  judg- 
ment. 

3239.  Id.;  upon  appeal  from  interlocutory 
judgment  or  order. 

3240.  Id. ;  in  a  special  proceeding. 


When 


entitled  to  costs  of 


The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering  of  a  final  judg- 
ment in  his  favor,  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an  interest  in  real 
property;  or  in  which  a  claim  of  title  to  real  property  arises  upon  the  pleadings, 
or  is  certified  to  have  come  in  question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the  chattel,  or  of  all  the 
chattels,  recovered  by  the  plaintiff,  as  fixed,  together  with  the  damages,  if  any, 
awarded  to  him,  is  less  than  fifty  dollars,  the  amount  of  his  costs  cannot  exceed 
the  amount  of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth  or  fifth  of  section  2863 
of  this  act  But  if,  in  an  action  to  recover  damages  for  an  assault,  battery,  false 
imprisonment,  libel,  slander,  criminal  conversation,  seduction,  or  malicious  prose- 
cution; or  a  fine  or  penalty  in  which  the  people  of  the  State  are  a  party,  the 
plaintiff  recovers  less  than  fifty  dollars'  damages,  the  amount  of  his  costs  can  not 
exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing  subdivisions  of 
this  section,  in  which  the  complaint  demands  judgment  for  a  sum  of  money  only. 
But  the  plaintiff  is  not  entitled  to  costs,  under  this  subdivision,  unless  he  recovers 
the  sum  of  fifty  dollars  or  more. 


§3228 
c.21,t.  l,a,l 


costs;  when  pl'ff  entitled  to,  of  course. 
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5.  In  all  actions  hereafter  brought  in  the  supreme  court,  triable  in  the  county 
of  New  York,  which  could  have  been  brought,  except  for  the  amount  claimed 
therein,  in  the  city  court  of  the  city  of  New  York,  and  in  which  the  defendant 
shall  have  been  served  with  process  within  the  county  of  New  York,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover  one  thousand  dol- 
lars or  more.  In  all  actions  hereafter  brought  in  the  supreme  court,  triable  in 
the  county  of  Kings,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  county  court  of  Kings  county,  and  in  which  the  defendant 
shall  have  been  served  with  process  within  the  county  of  Kings,  the  plaintiff  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  five  hundred  dollars  or 
more.  In  all  actions  hereafter  originally  brought  in  the  supreme  court,  triable 
in  the  county  of  Albany,  and  in  which  the  defendant  is  a  resident  of  the  county 
of  Albany,  which  could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall  recover  no  costs 
or  disbursements  unless  he  shall  recover  1xve  hundred  dollars  or  more.  In  all 
actions  hereafter  brought  in  the  supreme  court,  triable  in  the  county  of  New 
York  or  the  county  of  Kings,  or  in  the  city  court  of  the  city  of  New  York  or 
the  county  court  of  Kings  county,  which  could  have  been  brought,  except  for 
the  amount  claimed  therein,  in  the  municipal  court  of  the  city  of  New  York, 
and  in  which  the  defendant  shall  have  been  served  with  process  within  the  city 
of  New  York,  the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he  shall 
recover  two  hundred  and  fifty  dollars  or  more.  The  fact  that  in  any  action  a 
plaintiff  is  not  entitled  to  costs  under  the  provisions  of  this  subdivision  shall  not 
entitle  the  defendant  to  costs  under  the  next  following  section. 

Co.  Proa  §  304.     Am'd  L.  1898,  c.  110;  L.  1904,  c.  557;  L.  1910,  c.  574. 


General  rules  and  principles. — Two  of 

three  joint  tort-feasors,  sued  together,  set- 
tled with  plaintiff,  and  the  action  was  con- 
tinued as  to  the  third;  a  verdict  of  6  cents 
being  rendered  against  that  defendant. 
Held,  that  the  verdict  being  for  less  than 
$50  under  §  3228,  subd.  4,  plaintiff  was  not 
entitled  to  costs.  Gaetjens  v.  City  of  New 
York,  145  App.  Div.  640;  130  N.  Y.  Supp. 
405. 

Where  defendant  in  a  penal  action  dies 
after  judgment  against  him  and  before  its 
reversal,  the  action  is  not  dismissed  nor 
finally  disposed  of  in  favor  of  or  against  a 
party  within  §8  3228,  3229,  and  neither 
party  is  entitled  to  costs  on  the  entry  of 
judgment  of  abatement.  People  v.  New- 
comb,  75  Misc.  258;  135  N.  Y.  Supp.  151. 

A  plaintiff,  suing  in  the  city  court  in  re- 
plevin for  property  alleged  in  the  complaint 
and  writ  to  be  worth  $850,  and  shown  to 
be  worth  more  than  $250,  and  who  is 
awarded  the  property,  together  with  $150 
damages  for  the  detention,  is  entitled  to 
tax  the  costs  usual  in  an  action  in  the  city 
court.  Smith  v.  A.  J.  Walker-Stoops  Co., 
131  N.  Y.  Supp.  676. 

Under  the  charter  of  the  city  of  Kingston, 
an  appeal  lies  from  a  judgment  of  the  city 
court  in  the  same  manner  as  from  the  judg- 
ment of  a  justice  under  the  Code  of  Civil 
Procedure;  and  where  defendant  in  an  ac- 
tion in  the  city  court  appeals  to  the  county 
court  for  a  new  trial,  and  it  results  in  a 
judgment  in  plaintiff's  favor  for  more  than 
$50,  plaintiff  is  entitled,  under  §  3228,  to 
costs.  Hildas  v.  Central  Hudson  Steamboat 
Co.,  68  MiBC.  426;  125  N.  Y.  Supp.  1022. 

Where  plaintiff  obtains  a  verdict  of  $25, 
and  enters  judgment  thereon,  for  an  assault 


in  ejecting  him  from  defendant's  street  car, 
costs  held  properly  taxed  by  the  clerk  at  $25, 
under  §3228,  subd.  3.  Lynch  v.  Syracuse 
Rapid  Transit  Ry.  Co.,  66  Misc.  573 ;  124 
N.  Y.  Supp.  169. 

Where,  on  plaintiff's  failure  to  appear 
when  the  cause  waa  called  for  trial,  the 
complaint  was  dismissed  on  defendant's 
motion,  and  subsequently  restored  to  the 
calendar  on  defendant's  consent,  and  plain- 
tiff succeeded  in  a  trial  on  the  merits,  the 
taxation  of  two  trial  fees  in  favor  of  plain- 
tiff was  not  authorized.  Engberman  v. 
North  German  Lloyd  &  S.  Co.,  84  N.  Y. 
Supp.  199. 

The  court  on  appeal  cannot  take  away 
the  right  to  trial  coats  given  by  §§  3228, 
3229,  providing  that  the  successful  party 
shall  be  entitled  to  costs  of  course.  Berrent 
v.  Simpson,  61  Misc.  611;  113  N.  Y.  Supp. 
1065. 

Where  an  apneal  is  taken  from  the  jus- 
tice's court,  and  a  new  trial  demanded  in 
the  county  court,  and  the  sections  of  the 
Code  regulating  costs  on  such  appeals  do 
not  apply,  the  plaintiff,  if  he  recovers  $50 
or  more,  is  entitled  to  costs,  under  section 
3228,  as  if  the  action  had  been  originally 
commenced  in  the  county  court.  Rose  v. 
Wells,  92  App.  Div.  75;  86  N.  Y.  Supp. 
889. 

Where  an  appeal  was  taken  from  the 
municipal  court  of  New  York  City,  in  an 
action  specified  in  section  3228,  to  the  su- 
preme court,  heard  by  the  Appellate  Term, 
and  an  appeal  taken  from  their  determina- 
tion to  the  Appellate  Division,  the  appeal 
from  the  municipal  court  was  etill  in  the 
supreme  court,  being  reviewed  under  the 
Constitution  and  Code,  and,  where  the  final 
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result  in  the  appellate  division  refused  a 
new  trial  and  affirmed  the  municipal  court 
judgment,  respondent  in  whose  favor  the 
judgment  was  rendered  was  entitled  to  costs 
of  the  appeal  in  both  the  appellate  term 
and  appellate  division.  Greenwald  v.  Weir, 
131  App.  Div.  568;  116  N.  Y.  Supp.  172. 

In  vacating  an  order  for  the  examination 
of  a  judgment  debtor  the  court  is  without 
authority  to  impose  costs  against  the  at- 
torney personally.  Matter  of  Baker  v. 
Blum,  65  Misc.  177;  119  N.  Y.  Supp.  554. 

A  judgment  for  costs  belongs  to  the  client 
and  he  may  satisfy  the  judgment  without 
the  intervention  of  his  attorney.  Earley 
v.  Whitney,  106  App.  Div.  399;  94  N.  Y. 
Supp.  728. 

In  the  absence  of  an  agreement  to  the 
contrary,  the  costs  in  a  judgment  belong  to 
the  client,  and  not  to  the  attorney.  Caccia 
v.  Isecke,  123  App.  Div.  779;  108  N.  Y. 
Supp.  542. 

Liability  for  costs  existed  at  common  law. 
Hiscock  v.  Tuck,  122  App.  Div.  116;  106 
N.   Y.   Supp.   700. 

A  statutory  remedy  does  not  exclude  a 
common-law  remedy  unless  by  express 
words.     lb. 

An  action  brought  under  §  2653a,  to  es- 
tablish the  validity  of  a  will  is  to  be  regard- 
ed as  an  action  at  law,  notwithstanding  the 
provision  for  an  injunction  in  the  judgment, 
and  the  successful  party  alone  .  is  entitled 
to  costs  and  an  allowance.  Carolan  v. 
O'Donnell,  105  App.  Div.  577;  94  N.  Y. 
Supp.   171. 

No  authority  exists  for  imposing  $45  costs 
upon  plaintiff  for  failure  to  try  the  cause 
placed  upon  the  short  cause  calendar  with 
defendant's  consent,  within  the  one  hour 
limited,  and  if  defendant  became  entitled 
to  a  trial  fee  for  the  mistrial,  it  would  only 
be  upon  his  ultimately  succeeding  in  the 
action.  Barry  v.  Winkle,  36  Misc.  171;  73 
N.  Y.  Supp.  188. 

It  seems  that  if  deemed  to  be  motion 
costs,  only  $10  could  be  allowed.     lb. 

The  court  cannot  sustain  a  demurrer 
without  imposing  costs  upon  the  unsuccess- 
ful party.     Finch  v.  Wells,  66  Misc.  384. 

The  court  has  no  power  in  an  action  to 
make  the  dismissal  of  the  complaint  con- 
ditional upon  a  waiver  of  costs  by  the  de- 
fendants, unless  the  plaintiff  shall  appeal, 
in  which  case  the  defendant  is  to  have  costs. 
Thiel  v.  Schonzeit,  104  App.  Div.  151;  93 
N.  Y.  Supp.  383. 

In  a  common-law  action  on  a  policy  of 
life  insurance  in  which  the  children  of  the 
insured  who  are  entitled  to  a  portion  of  the 
insurance  moneys  are  brought  in  as  defend- 
ants, the  award  of  a  second  bill  of  costs  to 
such  defendants  as  against  the  defendant 
company  is  unauthorized.  Feed  v.  Provi- 
dent Savings  Life  Assur.  Co.,  190  N.  Y. 
Ill;  82  N.  E.  734. 

When  one  liable  for  costs  is  not  within 
the  jurisdiction,  the  liability  may  be  en- 
forced by  action.  Hiscock  v.  Tuck,  122 
App.  Div.  116;   106  N.  Y.  Supp.  700. 

In  a  proceeding  upon  an  executor's  ac- 
counting   in    the   surrogate's    court, — Held, 


that  the  costs  and  allowances  should  be 
awarded  to  the  parties  and  not  to  their 
attorney  or  counsel.  Matter  of  Wright,  121 
App.  Div.  581. 

In  an  action  to  renew  an  old  judgment, 
the  answer  being  payment  and  discharge, 
the  plaintiff's  default  was  opened  on  pay- 
ment of  costs. — Held,  that  an  order  was 
erroneous  which  permitted  the  plaintiff  to 
offset  the  costs  against  the  judgment  which 
he  might  obtain,  as  the  costs  were  not  im- 
posed to  abide  the  event  but  imposed  abso- 
lutely as  a  condition  of  opening  the  default 
Donegan  &  Swift  v.  Patterson,  129  App. 
Div.  349;   113  N.  Y.  Supp.  830. 

This  section  is  not  limited,  by  subd.  13 
of  §  3347,  to  actions  commenced  in  the 
courts,  specified  in  subd.  4  of  the  latter 
section.  Combs  v.  Combs,  25  Hun  279,  rev'g 
1  Civ.  Proc.  298;  62  How.  304;  Mattes  v. 
Panse,  47  State  Rep.  446;  19  N.  Y.  Supp. 
222;  22  Civ.  Proc  41,  C.  P.,  Giegerich,  J. 

Costs  are  a  creation  of  statute  and  can 
be  awarded  only  in  cases  which  are  clearly 
brought  within  the  statutory  provisions. 
Patterson,  v.  Burnett,  17  Civ.  Proc.  115;  23 
State  Rep.  363. 

Limitation  of  right  to  costs  by  subd. 

5. — Plaintiff  in  an  action  brought  in  the 
supreme  court  of  N.  Y.  county,  but  which, 
but  for  the  amount  claimed,  could  have  been 
brought  in  either  municipal  court  or  county 
court,  and  in  which  the  personal  service  on 
defendant  could  have  been  had  in  N.  Y. 
county,  as  well  as  in  K.  county,  is  not  en- 
titled to  costs,  though  plaintiff's  attorney 
knew  of  no  way  in  which  defendant  could 
have  been  personally  served  in  N.  Y.  county. 
De  Leon  v.  Brooklyn  Heights  R.  Co.,  125 
App.  Div.  752;  110  N.  Y.  Supp.  571. 

The  part  of  subdivision  5,  declaring  that 
the  fact  that  plaintiff  in  any  action  is  not 
entitled  to  costs  under  such  subdivision 
should  not  entitle  defendant  to  costs  under 
the  next  section,  was  limited  to  a  case  where 
plaintiff  was  deprived  of  costs  under  sub- 
division 5,  so  that  in  an  action  for  breach 
of  contract  in  the  New  York  supreme  court, 
in  which  plaintiff  recovered  less  than  $50, 
defendant  is  entitled  to  costs,  while  if 
plaintiff  recovers  $50  or  more,  but  less  than 
$500,  no  costs  can  be  awarded  to  defendant. 
Streat  v.  Wolf,  132  App.  Div.  872;  117  N. 
Y.  Supp.  449. 

§  3228,  subd.  5,  provides  that  in  actions 
brought  in  the  supreme  court  in  the  county 
of  New  York,  which  should  have  been 
brought,  except  for  the  amount  claimed 
therein,  in  the  city  court  of  New  York,  and 
in  which  defendant  shall  have  been  "per- 
sonally served"  with  process  within  the 
county,  the  plaintiff  shall  recover  no  costs, 
unless  he  shall  recover  $500  or  more. — Held, 
that  a  voluntary  general  appearance  of  the 
defendant  is  equivalent  to  personal  service, 
Swartz  v.  New  York  City  Ry.  Co.,  119  App. 
Div.  889;  105  N.  Y.  Supp.  352. 

The  statute  did  not  require  a  plaintiff 
resident  in  Kings  county  to  bring  his  ac- 
tion in  the  city  court  of  New  York,  in  New 
York  county,  where  defendants  resided, 
when  he  could,  in  order  to  recover  costs  if 
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be  should  recover  lees  than  $500,  as  each 
county  is  considered  separately  in  the  ap- 
plication of  the  statute.  Waldstreicher  y. 
Solomon,  127  App.  Div.  364;  111  N.  Y. 
Supp.  500. 

Where  an  action  could  be  brought  in 
Kings  county,  subdivision  5  did  not  re- 
quire that  it  be  brought  in  the  city  court 
of  New  York.  Maisch  v.  City  of  New  York, 
127  App.  Div.  424;  111  N.  Y.  Supp.  645. 

The  action  on  the  liability  of  a  stock- 
holder for  debts  of  a  corporation  being  one 
on  contract,  and  hence  within  the  juris- 
diction of  the  municipal  court  or  the  city 
court,  and  the  recovery  sought  being  less 
than  $250,  and  defendant  having  been 
served  within  the  county  of  New  York,  so 
that  by  express  provision  of  §  3228,  subd. 
5,  plaintiff  could  recover  no  costs,  the  ac- 
tion being  brought  in  the  supreme  court, 
the  direction  of  the  court,  as  to  the  opening 
of  the  default,  awarding  "costs  of  the  ac- 
tion," was  error.  Girbekian  v.  Coetikyan, 
126  App.  Div.  S12;  111  N.  Y.  Supp.  243. 

Plaintiff,  in  a  case  within  the  statute,  re- 
covered but  $50,  and  judgment  was  entered 
against  defendant  for  $50  and  costs.  On 
taxation  of  costs  defendant  objected  to  some 
items,  but  not  to  the  costs  generally. — Held, 
that  the  clerk  had  no  right  to  tax  such 
costs,  and  hence  defendant  was  not  con- 
cluded by  his  failure  to  object  generally, 
and  the  merits  of  plaintiff's  right  to  costs 
should  have  been  determined  on  motion  for 
retaxation.  Leyden  v.  Brooklyn  Heights  R. 
Co.,  122  App.  Div.  383;  106  N.  Y.  Supp. 
769. 

§  3228,  subd.  5,  has  no  application  to 
costs  given  a  prevailing  party  on  appeal,  as 
expressly  provided  by  section  3237.  La 
Rosa  v.  Wilner,  54  Misc.  574;  104  N.  Y. 
Supp.  952. 

The  city  court  of  New  York  having  had 
no  jurisdiction  of  an  action  against  the  city, 
the  statute  did  not  operate  to  prevent  a 
plaintiff  suing  in  the  supreme  court  and 
recovering  less  than  $500,  from  recovering 
his  full  bill  of  costs.  O'Connor  v.  City  of 
New  York,  51  Misc.  660;  101  N.  Y.  Supp. 
295. 

§  3228,  subd.  4,  refusing  costs  to  plaintiff 
in  certain  actions  where  his  complaint  de- 
mands judgment  for  a  sum  of  money  only, 
and  he  recovers  less  than  $50,  does  not  ap- 
ply to  an  action  seeking  to  enforce  a  me- 
chanic's lien,  and  for  special  relief  against 
a  defective  notice  of  lien.  Faville  v.  Had- 
eock,  39  Misc.  397;  80  N.  Y.  Supp.  23. 

Where  an  action  against  a  resident  of 
New  York  county  was  commenced  by  serv- 
ice of  summons  on  defendant  in  New  York 
county,  the  summons  naming  Westchester 
county  as  the  place  of  trial,  and  at  defend- 
ant's insistence  the  place  of  trial  was 
changed  to  New  York  county,  but  upon 
plaintiff's  motion  changed  back  to  West- 
chester county  for  convenience  of  witnesses, 
and  plaintiff  recovered  only  $125,  he  was 
not  deprived  of  his  right  to  costs  under  the 
statute,  since  it  was  passed  to  relieve  the 
congested  calendars  of  the  supreme  court  of 
New  York  county,  and  the  words  "triable 


in  the  county  of  New  York,"  in  the  statute, 
refer  to  the  conditions  at  the  time  of  trial, 
rather  than  those  at  the  commencement  of 
the  action.  Seymour  v.  Wheeler,  137  App. 
Div.  52;   122  N.  Y.  Supp.  183. 

Though  §  424  makes  a  voluntary  general 
appearance  equivalent  to  personal  service  on 
a  non-resident  defendant,  such  appearance 
is  not  personal  service,  so  as  to  prevent 
taxation  of  costs  under  section  3228,  pro- 
viding that  where  action  could  have  been 
brought  in  New  York  city  court,  and  de- 
fendant is  personally  served  within  the 
county,  plaintiff  shall  recover  no  costs  or 
disbursements,  unless  he  recovers  $500  or 
more.  Swartout  v.  Scheideberg,  68  Misc. 
133;   123  N.  Y.  Supp.  792. 

Where  plaintiff  sued  defendant  in  the 
New  York  supreme  court  for  assault,  and 
defendant,  being  a  resident  of  the  county, 
voluntarily  appeared  without  service,  and 
plaintiff  recovered  less  than  $500,  the  action 
being  one  which,  except  for  the  amount 
claimed,  was  within  the  jurisdiction  of  the 
city  court,  it  was  not  necessary  to  the  ap- 
plication of  section  3228,  subd.  5,  that  de- 
fendant should  have  been  actually  served, 
and  plaintiff  was  therefore  not  entitled  to 
costs.  Hubbard  v.  Heinze,  130  N.  Y.  Supp. 
542. 

What  law  governs. — The  right  to  costs 
is  created  by  statute,  and  wholly  depends 
upon  it,  and  the  right  does  not  become  fixed 
until  the  termination  of  the  action  or  spe- 
cial proceeding.  Fargo  v.  Helmes,  6  State 
Rep.  584;  43  Hun  17;  Munson  v.  Curtis,  43 
Hun  214. 

Costs  relate  merely  to  the  remedy,  and 
their  recovery  and  taxation  are  regulated 
solely  by  the  provisions  of  the  statute  in 
force  at  the  time  of  the  recovery  of  a  judg- 
ment. Wheaton  v.  Newcombe,  53  N.  Y. 
Supr.  178;  Steward  v.  Lamoreaux,  5  Abb, 
14,  E.  D.  Smith,  J.;  Fisher  v.  Hunter,  15 
How.  156,  HarriB,  J. 

The  right  of  a  party  to  costs  is  to  be 
determined  as  of  the  time  of  trial.  Hirsch- 
spring  v.  Boe,  13  Civ.  Proc.  125,  N.  Y. 
City  Ct.,  McAdam,  J. 

Costs  are  governed  by  the  law  in  force 
at  the  time  the  right  to  them  accrues,  or  at 
the  time  of  taxation.  Defendorf  v.  Defen- 
dorf,  42  App.  Div.  166;  59  N.  Y.  Supp.  163; 
Supervisors  of  Onondaga  v.  Briggs,  3  Denio 
173;  Van  Valkenburjrh  v.  Van  Alen,  1  How. 
86,  Nelson,  J.;  Goodenow  v.  Livingston,  1 
How.  232,  Beardsley,  J. 

This  is  true  as  to  the  right  and  the 
amount.  Rich  v.  Husson,  1  Duer  617;  11 
N.  Y.  Leg.  Obs.  119. 

Costs  are  governed  by  the  law  existing 
when  the  party  acquires  a  right  to  them. 
Garling  v.  Land,  27  Hun  112;  Balcom  v. 
Terwilliger,  42  Hun  170;  4  State  Rep.  681. 

Costs  are  to  be  adjusted  according  to 
the  law  existing  at  the  time  of  the  verdict, 
as  to  all  items  prior  to  that  time.  The  re- 
covery which  gives  the  right  to  costs  means 
the  verdict.  The  court  cannot  order  judg- 
ment nunc  pro  tunc,  as  of  a  date  prior  to 
the  actual  judgment  merely  to  affect  the 
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amount  of  a  party's  costs.    Moore  v.  Wes- 
tervelt,  14  How.  279;  6  Duer  684. 

Costs  are  governed  by  the  law  in  force 
when  the  decision  on  a  demurrer  was  made. 
Crary  v.  Norwood,  5  Abb.  219,  Balcom,  J. 

Where  one  verdict  has  been  set  aside,  the 
law  in  force  at  the  final  verdict  governs. 
Jackett  v.  Judd,  18  How.  385,  Marvin,  J.; 
Jones  v.  Underwood,  18  How.  532,  Allen,  J. 

The  law  in  force  at  the  time  of  the  ver- 
dict governs.  The  right  to  costs  was  then 
fixed  and  delay  in  adjusting  cannot  affect 
the  rates.  Burnett  v.  West-fall,  15  How. 
430,  Welles,  J.  The  same  rule  applies  to 
the  dismissal  of  the  complaint.  Scudder  v. 
Gori,  18  Abb.  207;  3  Rob.  629;  28  How. 
155. 

Costs  are  to  be  taxed  as  directed  by  the 
law  in  force  at  the  time  of  the  referee's 
report.  Jones  v.  Emery,  1  Civ.  Proc.  338, 
Rumsey,  J. 

On  a  default,  the  law  at  the  time  of  tax- 
ation controls.     Steward  v.  Lamoreaux. 

Though  there  was  a  subsequent  stay  of 
proceedings,  and  motion  to  open  default, 
which  was  denied.  Huber  v.  Lockwood,  15 
How.  74,  Marvin,  J. 

Where  a  default  is  taken  before  a  change 
in  the  rate  of  costs,  and  costs  are  taxed 
afterwards,  the  former  law  governs.  lb. 
See  McCann  v.  Bradley,  15  How.  79;  Torry 
v.  Hadley,  14  How.  357,  Davis,  J.;  Hunt  v. 
Middlebrook,  14  How.  300,  Hubbard,  J.; 
Jones  v.  Underwood,  18  How.  532,  Allen, 
J.;  Jackett  v.  Judd,  18  How.  385,  Marvin, 
J.;  Scudder  v.  Gori. 

Costs  in  the  court  of  appeals  are  to  be 
taxed  according  to  the  law  in  force  at  the 
time  of  the  decision  in  that  court,  or  when 
the  judgment  of  the  court  of  appeals  is 
made  the  judgment  of  the  supreme  court. 
Ackley  v.  Tarbox,  19  Abb.  119. 

The  repeal  of  the  former  Code  of  Proce- 
dure, which  prescribed  and  regulated  costs 
and  allowances  in  civil  actions,  did  not  af- 
fect the  provision  of  L.  1862,  c.  482,  § 
19,  that,  in  proceedings  under  that  act  for 
the  collection  of  demands  against  vessels, 
the  costs  and  allowances  should  be  the  same 
as  in  civil  actions  upon  a  trial.  The  Hopat- 
cong,  16  N.  Y.  Supp.  825. 

Attorney's  rights,  and  set-off.  —  The 

costs  are  awarded  to  party;  attorney  only 
has  a  lien  upon  the  judgment.  Kunath  v. 
Bremer,  53  App.  Div.  272;  65  N.  Y.  Supp. 
831. 

Costs  belong  to  attorney  without  any 
assignment  and  his  claim  is  superior  to  the 
right  of  set-off,  Delaney  v.  Miller,  84  Hun 
244;  65  State  Rep.  834;  1  N.  Y.  Ann.  Cas. 
266;  32  N.  Y.  Supp.  506;  Husted  v.  Thomp- 
son, 26  Misc.  548;  57  N.  Y.  Supp.  558,  Sp. 
T.  Compare  re  Havemeyer,  27  App.  Div. 
123;  50  N.  Y.  Supp.  126;  Jaeger  v.  Koenig, 
32  Misc.  244;  65  N.  Y.  Supp.  795,  City  Ct. 

Application  to  have  costs  awarded  in 
his  favor  set  off  against  costs  recovered 
against  him  is  addressed  to  equitable  dis- 
cretion of  court,  and  refused  where  earlier 
award  has  been  assigned  to  attorney.  May 
assign    prospective   costs    to   attorney.    Re 


Havemeyer,  27  App.  Div.   123;    50  N.  Y. 

Supp.  126. 

Costs  against  an  insolvent  may  be  set 
off  against  judgments  assigned  to  attorney. 
Jaeger  v.  Koenig,  32  Misc.  244;  65  N.  Y. 
Supp.  795,  City  Ct. 

Claim  against  estate. — Right  to  costs 
upon  reference  of  disputed  claim  against 
an  estate.  See  Lamphere  v.  Lamphere,  64 
N.  Y.  Supp.  1138,  Sp.  T. 

Penalty. — In  an  action  for  a  penalty  of 
$100,  on  plaintiff's  recovery  of  $25,  he  was 
entitled  to  costs  not  exceeding  that  amount, 
since  section  3228,  subd.  3,  applies  to  ac- 
tions for  penalties,  whether  for  more  or 
less  than  $200.  People  v.  Strauss,  48  App. 
Div.  108;  62  N.  Y.  Supp.  812. 

Waiver. — Where  plaintiff  in  conversion 
recovered  less  than  $50,  and  the  clerk  re- 
fused to  tax  the  costs  in  favor  of  defendant, 
as  §  3228,  subd.  4,  and  section  3229,  re- 
quired him  to  do,  plaintiff  waived  the  ob- 
jection that  defendants'  practice  was  wrong, 
in  that  they  appealed  from  the  clerk's  de- 
cision, instead  of  moving  for  a  new  taxation, 
by  failing  to  object  that  the  practice  was 
wrong,  and  acquiescing  in  the  disposition 
of  the  question  on  its  merits  on  appeal  to 
Special  Term.  Mayor  v.  Best,  19  App.  Div. 
58;  45  N.  Y.  Supp.  970. 

It  was  too  late  to  object  for  the  first 
time  on  appeal  that  the  papers  before  the 
court  were  insufficient,  in  that  they  did  not 
contain  an  affidavit  of  what  took  place  be- 
fore the  clerk.    lb. 

Right  to  costs. — As  costs  are  regulated 
by  statute,  a  party  is  not  entitled  to  them 
unless  he  can  point  to  some  statute  giving 
them  in  such  a  case.  McCuskie  v.  Hendrick- 
son,  128  X.  Y.  555;  40  State  Rep.  619, 
rev'g  34  State  Rep.  901. 

Costs  cannot  be  taxed  unless  duly  award- 
ed, and  must  be  authorized  by  statute. 
They  are  indemnity  to  successful  party. 
Stevens  v.  Cent.  Nat.  Bk.,  168  N.  Y.  566. 

Where  an  action  is  brought  in  the  city 
court  of  New  York  upon  two  causes  of  ac- 
tion, one  for  $576  and  the  other  for  $200, 
and  pending  trial  the  former  is  paid  and  by 
stipulation  withdrawn  from  the  action,  the 
plaintiff,  upon  recovering  a  verdict  for  $200 
upon  the  remaining  cause  of  action,  is  not 
entitled  to  costs  where  that  cause  of  action 
is  one  which  could  have  been  brought  in  a 
municipal  court.  Hill  v.  Kann,  50  Misc. 
360;  98  N.  Y.  Supp.  682. 

Defendants  succeeding  in  an  action  for 
malicious  prosecution  have  an  absolute  stat- 
utory right  to  costs.  Stearns  v.  Titus,  114 
App.  Div.  197;  99  N.  Y.  Supp.  667. 

The  State  excise  commissioner  in  recov- 
ering in  an  action  against  a  surety  on  an 
excise  bond  is  entitled  to  costs  under  § 
3228,  subd.  4.  Cullinan  v.  Federal  Union 
Surety  Co.,  100  N.  Y.  Supp.  515. 

A  plaintiff  who  brings  a  supreme  court 
action  in  Queens  county  against  a  defendant 
served  personally  in  Kings  county  is  not 
under  the  limitation  as  to  costs  imposed 
on  one  recovering  a  judgment  within  the 
cognizance  of  the  county  court  of  Bangs 
county  who  unnecessarily  brings  a  suit  in 
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the  supreme  court  triable  in  the  county  of 
New  York  or  of  Kings.  Burgdorf  v.  Brook- 
lyn, etc,  R.  R.  Co.,  130  App.  Div.  253;  114 
N.  Y.  Supp.  718. 

The  word  "triable,"  as  used  in  §  3228, 
means  the  place  of  trial  as  laid  in  the  venue. 
lb. 

The  fact  that  one  of  the  defendants 
was  not  personally  served  with  process  but 
appeared  voluntarily  in  an  action  does  not 
entitle  plaintiff  to  costs  where  he  recovers 
less  than  $250  in  the  city  court  of  New 
York,  both  defendants  being  residents  of  the 
borough  of  Manhattan.  Brumberg  v.  lip- 
man,  110  N.  Y.  Supp.  979. 

An  action  on  a  conditional  sale  of  per- 
sonal property  cannot,  under  §  139  of  the 
Municipal  Court  Act  of  the  city  of  New 
York,  be  brought  in  that  court  and  costs  are 
therefore  allowable  to  a  plaintiff  who 
brought  a  $200  case  in  the  city  court 
Bloomingdale  v.  Waite,  58  Misc.  357;  109 
N.  Y.   Supp.   671. 

As  the  people  of  the  State  may  be  made 
a  party  defendant  to  an  action  for  parti- 
tion of  real  property  in  the  same  manner 
as  a  private  person  under  §  1594,  the  court 
may  in  its  discretion  award  costs  against 
the  people  upon  defeating  a  claim  of  title 
asserted  by  them  in  the  action.  Haley  v. 
Sheridan,  190  N.  Y.  331;  83  N.  E.  296. 

Since  the  enactment  of  §  3412,  which  au- 
thorizes the  rendering  of  a  personal  judg- 
ment in  an  action  to  foreclose  a  mechanic's 
lien,  where  the  plaintiff  shall  fail  to  estab- 
lish a  valid  lien,  an  offer  of  judgment  for  a 
specified  sum  of  money  is  not  sufficient  to 
defeat  the  plaintiff's  right  to  costs  where 
he  establishes  a  claim  for  a  lesser  amount 
than  that  named  in  the  offer,  together  with 
a  lien  therefor  which  entitled  him  to  a  judg- 
ment of  foreclosure  and  sale.  McNally  v. 
Rowan,  101  App.  Div.  342;  92  N.  Y.  Supp. 
250. 

In  a  proceeding  to  determine  the  priority 
of  lienors  claiming  the  surplus  moneys  on 
the  foreclosure  of  a  mechanic's  lien,  the 
party  successful  is  entitled  to  motion  costs 
and  disbursements  but  not  to  counsel  fee. 
American  Mortgage  Co.  v.  Butler,  36  Misc. 
253;   73  N.  Y.  Supp.  334. 

A  reference  being  necessary,  one-half  the 
referee's  fee — Held,  to  be  awarded  against 
the  unsuccessful  lienor.     lb. 

In  an  action  to  foreclose  several  mechan- 
ics' liens  filed  by  different  persons  separate 
bills  of  costs  cannot  be  allowed  to  the  owner 
against  unsuccessful  lienors  who  filed  sep- 
arate liens.  Woolf  v.  Schaefer,  103  App. 
Div.  567;  93  N.  Y.  Supp.  184. 

A  referee  upon  the  judicial  settlement 
of  the  account  of  an  adminstrator  in  a 
surrogate's  court  has  no  power  to  pass  upon 
the  question  of  allowances,  costs  and  tax- 
able disbursements.  Matter  of  McGovern, 
118  N.  Y.  Supp.  378. 

On  the  judicial  settlement  of  the  ac- 
count of  an  executor  the  surrogate  is  only 
authorized  to  allow  the  costs  prescribed  by 
statute.  Matter  of  Kreidler,  68  Misc.  412; 
124  N.  Y.  Supp.  628. 

In  an  action  of  partition  an  interlocuto- 


ry judgment  was  entered  which  provided 
that  the  plaintiff  should  have  costs  and  dis- 
bursements to  be  taxed  by  the  clerk. — Held, 
that  a  motion  could  not  be  granted  at  Spe- 
cial Term  thereafter  to  award  costs  to  the 
defendants  as  well  as  the  plaintiff.  Smith 
v.  Smith,  121  App.  Div.  480;  106  N.  Y. 
Supp.  137. 

Upon  certiorari  to  review  an  assessment 
for  taxation  if  the  return  raises  no  issue  of 
fact,  no  notice  of  trial  is  required  or  proper, 
and  no  more  than  $25  costs  should  be 
awarded  to  the  relator  on  cancelling  his 
assessment.  People  ex  rel.  v.  CDonnel,  52 
Misc.  311;  102  N.  Y.  Supp.  189. 

Apportionment  of  costs  in  foreclosure  of 
land  owned  in  different  interests — Deter- 
mined. Manhattan  Life  Ins.  Co.  v.  John- 
son, 115  App.  Div.  429;  101  N.  Y.  Supp.  65. 

Costs  should  not  be  awarded  to  an  insur- 
ance company  on  its  payment  into  court  of 
the  fund  for  which  there  are  rival  claimants. 
Lane  v.  Equitable  Life  Assurance  Soc,  102 
App.  Div.  470;  92  N.  Y.  Supp.  877. 

The  referee  to  hear  and  determine  having 
the  discretionary  power  to  allow  or  disallow 
costs,  and  making  no  award,  the  Special 
Term  has  no  power  to  do  so  and  costs  will 
not  be  allowed  in  the  final  judgment.  Tay- 
lor v.  Taylor,  63  Misc.  182;  118  N.  Y.  Supp. 
530. 

Costs  will  not  be  awarded  on  the  decision 
of  a  controversy  submitted  when  some 
points  are  determined  in  favor  of  one  party 
and  others  in  favor  of  the  other.  Cataract 
Power  &  Conduit  Co.  v.  City  of  Buffalo, 
131  App.  Div.  485;   115  N.  Y.  Supp.  1045. 

Costs  may  be  awarded  against  a  co-re- 
spondent in  an  action  for  divorce,  who  was 
served  with  the  summons  and  complaint 
pursuant  to  §  1757,  as  amended  by  L.  1899, 
c.  661,  and  appears,  answers  and  defends 
the  action,  in  the  discretion  of  the  court, 
from  the  time  of  service  of  his  answer. 
Billings  v.  Billings,  73  App.  Div.  69;  76 
N.  Y.  Supp.  628. 

No  authority  exists  for  imposing  •  costs 
for  failure  to  try  short  cause  within  an 
hour.  Barry  v.  Winkle,  36  Misc.  171;  73 
N.  Y.  Supp.  188,  App.  T.,  rev'g  35  Misc. 
209;    71   N.  Y.  Supp.  845. 

Costs  are  incident  to  the  debt  and  if 
latter  is  extinguished  after  action  is  begun 
and  before  answer,  no  costs  can  be  recovered 
by  plaintiff.  Bronner  Brick  Co.  v.  M.  M. 
Canda  Co.,  18  Misc.  681;  3  N.  Y.  Ann. 
Cas.  318;  42  N.  Y.  Supp.  14,  Tr.  T. 

Offer  of  judgment  at  trial  is  too  late 
to  avoid  costs.  Stackhouse  v.  Holden,  661 
App.  Div.  432;    73  N.  Y.   Supp.  203. 

In  an  action  at  law,  the  court  or  ref- 
eree has  no  discretion  as  to  which  party 
shall  have  costs ;  the  Code  governs  the  costs 
and  the  right  to  costs.  Lanz  v.  Trout,  46 
How.  94,  Hardin,  J. 

Although  an  equitable  defense  is  inter- 
posed in  an  action  at  law,  the  action  is 
nevertheless  one  at  law,  and  defendant,  if 
successful,  has  a  legal  right  to  costs.  If 
judgment  is  ordered  for  defendant  on  such 
defense,  without  costs  to  -either  party,  and 
defendant  enters  judgment  with  taxed  costs, 
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a  motion  by  plaintiffs  to  strike  out  such 
costs  will  be  denied.     lb. 

The  court  cannot  award  costs  to  an 
unsuccessful  party  to  be  paid  from  the 
private  fund  of  a  successful  one.  Sheehan 
v.  Huerstel,  46  N.  Y.  Supr.  64;  Couch  v. 
Millard,  41  Hun  212. 

Where  a  plaintiff  was  entitled  to  costs 
of  course  upon  the  entry  of  a  final  judg- 
ment in  his  favor,  and  his  judgment  was 
finally  affirmed  in  the  court  of  appeals, — 
Held,  that  he  was  entitled  to  his  costs  of 
the  appeals  to  General  Term,  and  to  the 
court  of  appeals.  Murtha  v.  Curley,  3  Civ. 
Proc.  266,  Ct.  of  App.,  rev'g  Id.  86. 

There  is  no  authority  for  giving  a  party 
costs  for  conducting  a  suit  or  defending 
it  in  person,  except  the  expense  necessary 
in  paying  officers,  etc.,  including  those  of 
his  attorney.  But  an  attorney  prosecuting 
or  defending  in  person  in  a  district  court, 
may  have  costs.  Kopper  v.  Willis,  0  Daly 
460. 

An  attorney  who  appears  in  an  action 
against  himself  is  entitled  to  the  same  costs 
as  if  he  had  appeared  as  attorney  for  an- 
other. Crommehn  v.  Dinsmore,  1  City  Ct. 
R.  60,  McAdam,  J. 

One  party  or  the  other  must  pay  costs 
in  all  cases  where  a  tender  has  been  made 
and  the  money  brought  into  court.  Mela  v. 
Geis,  3  Civ.  Proc.  152,  N.  Y.  Marine,  Hawes, 
J. 

A  court  of  equity  has  no  inherent  juris- 
diction to  award  costs  independently  of  stat- 
utory authority.  Hence,  in  a  suit  between 
copartners  for  a  settlement  of  the  copart- 
nership affairs,  the  court  cannot,  before  final 
judgment,  appropriate  anv  part  of  the  part- 
nership funds  in  the  hands  of  a  receiver,  as 
a  compensation  or  allowance  to  plaintiff's 
attorney  for  his  services  in  the  action. 
Struthers  v.  Christal,  3  Daly  327,  Robinson, 
J. 

Costs  do  not  become  a  debt  against  a 
party  until  judgment,  unless  he  agrees  to 
pay  them.  If  a  settlement  before  judgment 
is  made,  without  any  provision  for  pay- 
ment of  costs,  plaintiff  loses  them.  War- 
field  v.  Watkins,  30  Barb.  395. 

Where  judgment  is  rendered  for  an 
amount  fixed  by  stipulation  between  the 
parties,  plaintiff  is  entitled  to  costs  in 
addition  thereto,  although  they  are  not  men- 
tioned in  the  stiplation.  Costs  follow  as 
of  course,  unless  the  stipulation  provide 
otherwise.  Wing  v.  N.  Y.  &  E.  R.  R.  Co.,  1 
Hilt.    235. 

Where  two  or  more  defendants  are  sued 
on  a  joint  liability,  and  one  suffers  judg- 
ment by  default,  and  the  other  defends  un- 
successfully, only  one  judgment  can  be 
entered,  and  defendants  are  equally  liable 
for  the  whole  costs.  Warner  v.  Ford,  17 
How.  54,  Mason,  J. 

Plaintiff  in  an  action  in  which  a  counter- 
claim is  set  up,  if  he  fails  to  establish  a 
right  to  recover,  is  not  entitled  to  costs 
merely  because  no  recovery  is  had  upon  the 
counter-claim.  WTiitelegge  v.  DeWitt,  12 
Daly  319. 

In    an    action    to    recover    penalties    for 


a  violation  of  the  game  law,  plaintiff  is 
entitled  to  costs  if  there  is  a  recovery  of 
damages  or  of  a  penalty,  and  whenever 
plaintiff  fails  to  obtain  the  recovery,  de- 
fendant is  entitled  to  costs  against  plaintiff. 
The  statute  providing  that  the  district-at- 
torney may  discontinue  such  action  without 
costs,  it  does  not  relieve  plaintiff  from  lia- 
bility for  costs  in  case  he  is  defeated.  Peo- 
ple v.  Alden,  13  Civ.  Proc.  317,  Potter,  J. 

Where,  in  an  action  to  recover  penalties 
for  violation  of  the  game  laws,  judgment 
was  rendered  in  favor  of  defendant,  dis- 
missing the  complaint,  with  costs  against 
the  county  whose  district-attorney  brought 
the  action,  and  judgment  therefor  was  ac- 
cordingly entered,— Held,  that  the  proper 
mode  of  determining  whether  defendant  was 
entitled  to  costs  was  by  a  motion  by  plain- 
tiff to  strike  such  costs  from  the  judgment, 
lb.  ^ 

A  judgment  awarding  a  full  bill  of  costs  . 
to  a  plaintiff  against  each  of  two  defend- 
ants is  unauthorized.    Mech.  &  Trad.  Nat. 
Bk.  v.  Winant,  16  State  Rep.  902. 

The  rule  allowing  costs  in  actions  at 
law  to  the  successful  party,  may  be  applied 
in  an  action  to  foreclose  a  mechanic's  lien, 
even  though  the  judgment  recovered  by 
plaintiff  is  less  than  the  amount  claimed, 
where  there  was  no  offer  of  judgment  by 
defendant,  but  a  general  denial  by  him,  and 
a  demand  for  dismissal,  with  costs,  and  the 
litigation  was  severe  and  protracted.  Valk 
v.  McKeize,  16  N.  Y.  Supp.  741. 

The  right  of  a  successful  party  to  costs 
is  absolute  upon  the  rendition  of  the  ver- 
dict, and  is  not  affected  by  the  death  of 
the  attorney  for  the  other  party  pending 
decision  of  an  application  for  an  extra  al- 
lowance. Arthur  v.  Schriever,  42  State 
Rep.  12,  N.  Y.  Supr. 

The  demurrer  to  the  complaint  having 
been  overruled,  the  court  awarded  plaintiffs 
judgment  thereon  for  six  cents  damages, 
with  costs  to  defendants. — Held,  that  de- 
fendants' rights  to  costs  in  such  a  case 
being  statutory  under  §  3229^  the  judgment 
was  properly  entered  under  §§  1021  and 
1222.  Roome  v.  Jennings,  3  Misc.  413,  N. 
Y.  Supr. 

The  right  to  costs  is  absolute  where  in 
a  common-law  action  a  demurrer  to  the 
complaint  is  sustained,  unless  an  issue  of 
fact  remains  undisposed  of,  in  which  case 
only  costs  are  in  the  discretion  of  the  court 
and  may  be  denied  either  party  or  awarded 
either  absolutely  or  to  abide  the  event. 
Tallman  v.  Bernhard,  23  Civ.  Proc.  284. 

Where  an  executor  demands  from  a  trus- 
tee of  his  testator  securities  held  by  the 
latter  for  the  testator,  and  exhibits  to  the 
trustee  a  certificate  of  the  surrogate,  show- 
ing that  he  is  such  executor,  and  the  trustee 
refuses  to  deliver  the  securities  until  there 
has  been  an  accounting  in  court,  the  execu- 
tor, upon  obtaining  judgment  against  the 
trustee  for  the  delivery  of  the  securities, 
is  entitled  to  judgment  for  costs.  Farring- 
ton  v.  Farm  L.  &  T.  Co.,  21  N.  Y.  Supp. 
194;   50  State  Rep.  264. 

By   consolidating  two  actions  the  orig- 
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inal  actions  are  discontinued  and  only  the 
consolidated  action  remains,  and  the  suc- 
cessful party  thereto  will  be  entitled  to  tax 
only  the  costs  of  the  consolidated  action, 
unless  the  right  to  tax  the  costs  of  the 
discontinued  action  is  reserved  in  the  or- 
der directing  the  consolidation.  Hiscox  v. 
N.  Y.  Staats  Zeitung,  23  Civ.  Proc  87, 
affi'g  3  Misc.  110,  C.  P.;  52  State  Rep.  212; 
23  N.   Y.   Supp.   602. 

Who  chargeable  with  costs. — One  who 
by  buying  in  the/  open  market  has  ignorant- 
ly  violated  a  trade-mark,  is  still  liable  for 
costs  on  judgment.  Senes  v.  O'Sullivan,  1 
Law  Bull.  43,  Gilbert,  J. 

Attorneys  may  be  personally  charged  with 
costs.  Thus,  where  one  inserted  irrelevant 
and  scandalous  matter  in  a  pleading,  he 
was  charged  with  costs  of  motion  to  strike 
it  out.  McVey  v.  Cantrell,  8  Hun  522. 
See  §  545. 

An  attorney  who  from  improper  motives 
instituted  proceedings  to  disbar  another  at- 
torney,  was  held  liable  to  costs,  which  might 
be  collected  by  commitment.  Matter  of 
Kelly,  62  N.  Y.  198.  affi'g  3  Hun  636.  See 
59  N.  Y.  595;  I*  1847,  c  390. 

So,  one  who  had  improperly  obtained 
an  injunction  from  a  judge  not  holding 
court,  after  a  previous  injunction  granted 
by  the  same  judge  on  the  same  papers  had 
been  dissolved,  was  charged  with  costs  of 
motion  to  dissolve.  Shaughnessy  v.  Reilly, 
41  How.  382,  N.  Y.  Supr.,  Monell,  J. 

An  attorney  who  makes  a  motion  for 
his  own  benefit,  and  not  for  that  of  his 
client,  is  chargeable  with  the  costs.  Eisner 
v.  Hamel,  6  Hun  234. 

An  attorney  who  prosecutes  an  appeal 
in  the  name  of  a  party  who  has  no  inter- 
est therein,  will  be  ordered  to  pay  the  costs. 
Struppmann  v.  Muller,  55  How.  427;  74 
N.  Y.  594. 

On  the  dismissal  of  an  appeal,  a  motion 
to  compel  appellant's  attorney  to  pay  the 
costs,  must  be  made  in  the  court  below, 
lb. 

A  reference  was  ordered  on  a  ques- 
tion of  fact  arising  on  a  motion  made  by 
defendant  after  judgment.  The  referee 
sought  to  have  his  fees  taxed  and  a  direc- 
tion as  to  who  should  pay  them, — Held, 
that  it  does  not  appear  that  the  court  can, 
in  the  proceedings  subsequent  to  the  mo- 
tion on  which  the  reference  was  ordered, 
direct  what  party  shall  pay  the  fees.  Hen- 
derson v.  Savage,  1  Law  Bull.  60,  N.  Y. 
Supr.,  Sedgwick,  J. 


Where  an  action  is  brought  by  execu- 
tors to  obtain  a  construction  of  a  will,  the 
complaint  alleging  that  defendants  claimed 
that  the  trusts  thereby  created  were  void, 
and  that  they  threatened  to  bring  a  parti- 
tion suit,  and  the  trust  is  upheld,  neither 
costs  and  allowance  to  the  adult  defendants, 
nor  allowance  to  the  infant  defendants,  can 
be  sustained.  Provost  v.  Provost,  7  Hun 
81,  affi'd  70  N.  Y.  141. 

See  §§  3246,  3247,  as  to  costs  against 
executors,  trustees,  assignees,  cestuis  que 
trustent  and  persons  not  parties  to  record. 

There  is  no  authority  in  the  courts  of 
this  State  for  allowing  what  are  termed 
"trustee  costs."  Rose  v.  Rose  Benef.  Ass., 
28   N.   Y.    184. 

As  to  costs  in  actions  against  corpora- 
tions and  their  collection  from  officers  and 
directors,  see  §   1987. 

On  a  reference  for  a  trial  of  several 
claims  to  a  fund,  it  is  proper  to  charge  the 
unsuccessful  claimant  with  the  entire  costs 
of  the  reference.  Hyman  v.  Hauff,  21  N. 
Y.  Supp.  984,  C.  P. 

Payment  after  suit. — When,  after  ac- 
tion brought,  defendant  pays  to  the  clerk 
of  plaintiff  the  amount  of  the  claim  with- 
out disclosing  that  he  has  been  sued,  and 
plaintiff  on  hearing  this  fact  notifies  him 
that  he  shall  not  accept  such  payment  un- 
til the  costs  of  the  suit  are  paid,  he  can 
recover  costs  as  well  as  the  principal  sum. 
Keeler  v.  Van  Wie,  49  How.  97,  Westbrook, 
J.  Not  so  if  he  accepts  and  uses  the 
amount  thus  paid  by  defendant.  lb.;  Bo- 
gardus  v.  Richtmeyer,  3  Abb.  179,  Whiting, 
J.     See  §§    731,   3260. 

After  action  commenced,  defendant  can- 
not oblige  plaintiff  to  accept,  in  satisfaction, 
the  demand  without  costs.  Rockefeller  v. 
Wiederwax,  3  How.   382,  Harris,  J. 

When  parties  submit  the  controversy 
to  arbitrators  who  award  plaintiff  a  sum, 
together  with  the  costs  to  which  she  has 
been  subjected  in  the  action,  plaintiff  is 
entitled  to  such  costs,  and  the  fact  that 
the  action  has  been  abated  by  the  submis- 
sion does  not  prevent  the  arbitrators  from 
allowing  the  amount  thereof.  Boughton  v. 
Seamans,  9  Hun  392. 

After  an  action  on  a  covenant  in  a  lease 
to  pay  water  rates  had  been  begun,  de- 
fendant paid  the  amount  to  the  city  and 
pleaded  payment. — Held,  he  was  liable  for 
the  costs.  Moffat  v.  Henderson,  48  N.  Y. 
Supr.  449. 


Real  Property  and  Claim  of  Title. 


The  clause  giving  to  plaintiff  costs  on 
recovery  of  judgment,  irrespectively  of 
amount,  "where  a  claim  of  real  property 
arises  on  the  pleadings,"  refers  to  a  case 
where  plaintiff's  title  is  disputed  by  the 
answer.  Lynk  v.  Weaver,  128  N.  Y.  171; 
21  Qiv-  Proc.  284;  40  State  Rep.  349,  rev'g 
34  State  Rep.   1016. 

Where  a  complaint  in  trespass  for  the 
destruction  of  fence  posts  on  an  alley  alleges 
that  plaintiff  is  the  owner  and  entitled  to 
exclusive  possession  of  the  premises,  and 


the  answer  denies  his  ownership  and  all 
other  allegations,  a  claim  of  title  to  land 
arises,  so  as  to  entitle  him  to  costs  of  course, 
under  §  3228,  on  recovering  judgment, 
whether  a  claim  of  title  is  certified  to  have 
come  in  question  on  the  trial  or  not;  and 
the  issue  of  title  is  decided  in  his  favor 
by  a  finding  that  he  has  the  whole  title 
to  the  land,  subject  to  a  private  right  of 
way  by  defendant  over  it.  Bowen  v.  Hol- 
dredge,  134  App.  Div.  855;  119  N.  Y.  Supp. 
199. 
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In  an  action  for  trespass  on  realty,  the 
answer  denied  plaintiff's  title,  and  set  up 
title  in  defendant.  The  complaint  did  not 
contain  allegations  such  as  pointed  out  in 
section  1639.  The  jury,  in  answer  to  ques- 
tions, found  that  no  trespass  had  been  com- 
mitted, but  that  the  premises  belonged  to 
the  plaintiff.  No  other  verdict  was  ren- 
dered, and  a  judgment  was  rendered  for 
plaintiff,  that  defendant  be  barred  from  any 
estate  in  the  premises. — Held,  that  plaintiff 
was  not  entitled  to  costs,  since  no  final 
judgment  in  her  favor  was  warranted,  ow- 
ing to  the  fact  that  there  was  no  trespass, 
and  her  complaint  was  not  such  as  to  entitle 
her  to  the  judgment  rendered.  Hill  v.  Mc- 
Mahon,  81  App.  Div.  324;  81  N.  Y.  Supp. 
431. 

An  action  to  annul  the  probate  of  a  will 
is  not,  although  testator's  property  includes 
real  estate  the  title  to  which  will  be  affected 
by  the  results  of  the  action,  an  action  in 
which  a  claim  of  title  to  real  property  arises 
upon  the  pleadings,  within  the  meaning  of 
section  3228,  and  consequently  the  award 
of  costs  is  discretionary,  and  the  successful 
party  to  the  action  is  not  entitled  to  costs 
as  of  right.  Larkin  v.  McNamee,  109  App. 
Div.  884;  96  N.  Y.  Supp.  827. 

The  issue  whether  defendant,  having  per- 
mission to  enter  premises  for  one  purpose, 
availed  himself  thereof  for  a  different  one, 
presents  no  "claim  of  title  to  real  property," 
within  §  3228,  subd.  1.  Bloomingdale  v. 
Steubing,  14  Misc.  549;  35  N.  Y.  Supp. 
1074,  C.  P. 

Plaintiff  cannot,  by  the  insertion  in  his 
complaint  of  an  unnecessary  allegation, 
which  he  knows  defendant  will  not  be  at 
liberty  to  put  in  issue,  successfully  main- 
tain that  the  title  to  real  estate  came  in 
question,  and  so  entitle  himself  to  costs. 
Cleveland  v.  Wilder,  78  Hun  591. 

In  an  action  for  dower,  plaintiff,  upon 
the  rendering  of  a  final  judgment  in  her 
favor,  is  entitled  to  costs  of  course,  and, 
when  such  an  action  is  tried  before  a  ref- 
eree, his  failure  to  award  costs  does  not 
affect  plaintiff's  right  thereto.  Jones  v. 
Emery,  1  Civ.  Proc.  338,  Rumsey,  J. 

Where  the  title  to  land  comes  in  ques- 
tion, the  prevailing  party  is  entitled  to 
costs  as  a  matter  of  right,  in  actions  of 
law  only,  not  in  actions  in  equity.  Law  v. 
McDonald,  9  Hun  23. 

Where  the  claim  of  title  to  real  property 
arises  on  the  pleadings,  and  plaintiff  re- 
covers a  verdict,  he  is  entitled  to  costs  of 
course.  Niles  v.  Lindsley,  8  How.  131;  1 
Duer  610;  Dempsey  v.  Hall,  35  N.  Y.  Supr. 
201. 

And  defendant  cannot  relieve  himself  of 
his  liability  by  admitting  the  title  on  the 
trial.     Niles  v.  Lindsley. 

If  the  pleadings  raise  a  question  of  title, 
an  admission  as  to  that  fact  on  the  trial 
does  not  affect  the  right  to  costs.  Hubbell 
v.  Rochester,  8  Cow.  115;  Dunckel  v.  Farley, 
1   How.  180,  Jewett,  J. 

If  the  pleadings  do  not  put  the  title 
in  issue,  it  does  not  come  in  question;  un- 
less, in  order  to  prove  the  fact  of  posses- 


sion,   the    right    to    it    must    be    proved. 
Burnett  v.  Kelly,  10  How.  406,  Mitchell,  J. 

A  plaintiff  is  not  entitled  to  costs  on 
the  ground  that  the  title  came  in  question 
when  he  has  unnecessarily  so  framed  his 
complaint  as  to  require  defendant  to  set 
up  a  plea  of  title  with  a  denial,  and  de- 
fendant has  succeeded  on  such  plea.  Learn 
v.  Currier,  15  Hun  184,  affi'd  76  N.  Y.  625; 
Moody  v.  Steele,  3  State  Rep.  269.  N.  Y. 
City  Ct. 

Nor  is  plaintiff  entitled  to  costs  because 
a  claim  of  title  to  real  property  arose  on 
the  pleadings,  for  the  reason  that  he  was 
beaten  on  such  issue.  Alexander  v.  Hard,  42 
How.  131,  384,  Balcom,  J. 

Plaintiff  who  brings,  in  the  supreme 
court,  an  action  for  trespass  on  land,  and 
assault  and  battery,  is  not  entitled  to  costs 
if  he  recover  only  $5  on  the  assault,  but 
is  beaten  on  the  other  cause;  notwithstand- 
ing he  claimed  in  his  complaint  an  amount 
exceeding  the  jurisdiction  of  a  justice's 
court,  defendant  is  entitled  to  the  costs, 
lb. 

Where  a  defendant  pleads  title  to  real 
property  in  such  form  that,  under  §  522, 
the  plea  is  to  be  deemed  denied  by  plaintiff, 
a  claim  of  title  to  real  property  arises 
upon  the  pleadings  and,  by  force  of  §  3228, 
subd.  1,  plaintiff,  if  he  recovers  any  judg- 
ment, will  be  entitled  to  costs,  without  any 
certificate,  and  although  no  evidence  on  the 
question  of  title  was  offered  on  the  trial. 
Farrell  v.  Hill,  69  Hun  455;  52  State  Rep. 
620;    23  N.   Y.  Supp.  402. 

In  an  action  by  a  landlord  against  his 
tenant  to  recover  damages  for  waste,  the 
complaint  contained  the  allegation  that 
plaintiff  was  the  owner  in  fee  simple  of  the 
premises  in  question,  leased  to  defendant. 
The  answer  contained  a  general  denial. 
There  was  no  allegation  in  the  answer  that 
defendant  was  in  possession  under  any 
other  title  than  that  of  plaintiff,  nor  was 
there  any  affirmative  allegation  in  the  an- 
swer putting  in  issue  plaintiff's  title.  A 
verdict  was  rendered  for  plaintiff  for  a 
sum  less  than  fifty  dollars,  and  costs  were 
taxed  in  favor  of  defendant. — Held,  that 
plaintiff  was  not  required  under  the  plead- 
ings to  prove  his  title,  and  defendant  was 
entitled  to  costs.  Cleveland  v.  Wilder,  78 
Hun  591;  29  N.  Y.  Supp.  209. 

A  mere  general  denial  by  an  answer  of 
the  allegations  of  a  complaint  does  not 
raise  a  claim  of  title  to  real  property  upon 
the  pleadings  when  it  does  not  appear  by 
the  complaint  that  such  title  will  neces- 
sarily arise  upon  the  trial.  A  claim  of  title 
to  real  property  arises  upon  the  pleadings 
only  when  such  an  issue  is  essentially  or 
legitimately  presented  by  the  pleadings. 
Bailev  v.  Saigler,  20  State  Rep.  549;  50 
Hun  '538;   Cleveland  v.  Wilder. 

An  action  to  recover  penalties  for  not 
removing  an  encroachment  does  not  neces- 
sarily involve  a  question  of  disputed  title 
to  land.     Paine  v.  East,  15  Week.  Dig.  281. 

In  trespass  the  complaint  alleged  title 
and  possession  in  plaintiff,  both  of  which  al- 
legations were  specifically  put  in  issue  by 
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the  answer.  Plaintiff  claimed  damages  for 
injuries  to  the  freehold  by  the  deposit  of 
earth  and  rubbish  thereon,  as  well  as  for 
the  entry.  Plaintiff  recovered  less  than 
fifty  dollars. — Held,  that,  as  to  entitle  plain- 
tiff to  recover  for  the  injury  to  the  free- 
hold, it  was  necessary  to  allege  and  prove 
his  title,  the  question  of  title  arose  upon 
the  pleadings;  and  that  consequently  a  cer- 
tificate that  it  arose  on  trial  was  unneces- 
sary to  entitle  plaintiff  to  costs.  Kelly  v. 
N.  Y.  &  Manhattan  B.  Ry.  Co.,  81  N.  Y. 
233,  affi'g  19  Hun  363. 

Plaintiff's  complaint  alleged  that  they 
were  the  owners  of  and  entitled  to  the  im- 
mediate possession  of  a  certain  lot  of  land, 
described  by  metes  and  bounds;  that  de- 
fendant, notwithstanding  their  protest, 
erected  certain  buildings  on  her  adjoining 
lot,  which  projected  over  and  upon  plain- 
tiff's premises,  as  did  also  the  eaves  of  said 
buildings,  and  that  plaintiffs  had  demanded 
the  removal  of  the  buildings  from  their 
premises.  Judgment  was  demanded  for 
possession  of  the  premises  intruded  upon, 
with  damages,  etc.  The  answer  admitted 
the  ownership  by  plaintiffs  of  the  premises, 
but  denied  that  either  of  said  buildings 
erected  by  defendant  projected  upon  or  oc- 
cupied the  same.  On  the  trial  the  jury 
found  a  general  verdict  for  plaintiffs,  and 
located  the  boundary  line  as  "three-tenths 
of  a  foot  north  of  the  north  face  of  the 
foundation  wall  of  defendant's  house." — 
Held,  that  the  action  was  to  recover  real 
property  within  §  3228,  and  the  answer  put 
in  issue  the  ownership  of  the  land  occupied 
by  defendant's  buidings.  or  parts  thereof; 
that  the  fact  the  complaint  alleged  that  the 
eaves  projected  did  not  prevent  plaintiffs 
from  recovering  for  the  wrongful  occupation 
of  their  land  by  a  permanent  structure; 
also,  that  the  location  of  the  true  line  was 
not  in  conflict  with  the  general  finding,  but 
in  aid  thereof,  as  enabling  the  court,  in 
framing  its  judgment,  to  describe  the  prem- 
ises to  the  possession  of  which  plaintiffs 
were  entitled ;  and  that,  therefore,  plaintiffs 
were  entitled  to  costs.  Leprell  v.  Klein- 
schmidt,  112  N.  Y.  364;  21  State  Rep.  30, 
revV  17  State  Rep.  231. 

Where,  in  an  action  for  damages  result- 
ing from  the  obstruction  by  the  defendant's 
railroad  of  the  approach  to  plaintiffs'  up- 
land from  a  river,  there  is  no  claim  in  the 
complaint  for  any  invasion  of  plaintiffs' 
possession,  or  for  any  injury  to  their  free- 
hold, plaintiffs  cannot  recover  costs  upon 
obtaining  a  verdict  for  only  nominal  dam- 
ages, since  the  title  to  land  is  not  in 
question.  Rumsey  v.  N.  Y.  A  N.  K  R.  R. 
Co.,  21  N.  Y.  Supp.  193;  50  State  Rep.  263. 

Where  the  complaint  contained  three 
counts,  one  of  which  was  for  labor  and 
materials  furnished  defendants,  part  in  pur- 
suance of  a  written  agreement,  but  all  at 
their  request,  in  erecting  a  dwelling-house 
on  a  lot  of  land  alleged  to  be  jointly  owned 
by  defendants;  the  second,  for  damages 
reused  by  the  entry  of  defendants  into  such 
house  before  it  was  completed,  without  the 
consent  of  plaintiff;  and  the  third,  for  lum- 


ber and  materials  belonging  to  plaintiffs, 
taken  and  used  by  defendants,  but  not  in 
connection  with  the  erection  of  said  house; 
and  the  answer  of  one  defendant  contained 
a  general  denial, — Held,  that  a  claim  to  the 
title  of  land  arose  upon  the  pleadings  and 
was  a  necessary  issue  to  be  proved  upon 
the  trial,  and  not  a  mere  collateral  one. 
Davies  v.  Williams,  13  Civ.  Proc.  138,  Vann, 
J. 

In  an  action  for  a  nuisance,  plaintiff 
founded  her  right  to  recover  on  the  ground 
that  she  was  the  "owner  and  possessor"  of 
the  realty.  Defendant  denied  her  owner- 
ship and  possession. — Held,  that  the  ques- 
tion of  disputed  title  was  thereby  raised, 
entitling  plaintiff  to  costs  upon  recovering 
a  general  verdict,  though  awarding  nominal 
damages.  Quinn  v.  Winter,  4  N.  Y.  Supp. 
865;  26  State  Rep.  861,  rev'g  22  Abb.  N.  C. 
462,  N.  Y.  City  Ct 

In  an  action  in  the  supreme  court, 
the  complaint  alleged  that  defendants,  be- 
ing assessors,  carelessly  and  unlawfully  as- 
sessed to  plaintiff  a  certain  parcel  of  land 
situate  in  such  town;  that  plaintiff  was 
neither  an  inhabitant  of  the  town  nor  an 
owner  of  the  land;  that,  upon  the  assess- 
ment-roll containing  such  assessment,  the 
board  of  supervisors  levied  a  tax  upon  such 
land  against  plaintiff,  and  that,  by  virtue 
of  the  warrant  of  the  supervisors,  issued 
thereunder  to  the  collector  of  the  town,  the 
latter  levied  upon,  sold,  and  converted  cer- 
tain personal  property  of  plaintiff.  De- 
fendants admitted  that  they  were  such 
assessors  and  made  the  assessment,  and  put 
in  issue  all  the  matters  of  the  complaint, 
charging  unlawful  action  on  their  part  in 
making  such  assessment. — Held,  that  a 
claim  of  title  to  real  property  did  not  arise 
upon  the  pleadings,  although  the  allegation 
of  the  complaint  that  plaintiff  was  not  an 
owner  of  the  land  was  denied  by  the  an- 
swer; that  the  liability  of  defendant  did 
not  necessarily  depend  upon  the  want  of 
title  in  plaintiff  to  the  land,  as,  if  plaintiff 
was  not  an  inhabitant  of  the  town,  defend- 
ant had  no  jurisdiction  to  make  an  assess- 
ment of  the  property  to  plaintiff,  unless 
plaintiff  was  a  resident  of  the  county  and 
the  land  was  occupied  by  another,  and,  in 
that  case,  title  in  plaintiff  was  essential 
to  support  the  authority  of  the  assessors; 
but  as  no  such  residence  or  occupation  was 
alleged  in  this  case,  it  did  not  appear  by  the 
pleadings  that  the  question  of  title  would 
arise  upon  the  trial.  Bailey  v.  Daigler,  50 
Hun  538 ;  20  State  Rep.  549. 

Where,  in  an  action  brought  in  a  court 
of  record  after  the  discontinuance  of  an 
action  for  the  same  relief  brought  in  a 
justice's  court,  on  the  ground  that  the 
title  to  land  would  come  in  question,  the 
court,  at  the  conclusion  of  the  evidence 
which  was  offered  by  both  parties  in  regard 
to  the  disputed  questions,  directed  a  verdict 
in  favor  of  defendant  and  a  verdict  was 
rendered  dismissing  the  complaint, — Held, 
that  there  was  such  a  trial  of  an  issue  of 
fact  as  would  sustain  an  award  of  costs 
to  plaintiff,  on  the  ground  that  a  question 
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of  title  to  land  had  not  been  put  in  issue 
on  the  trial.  Collins  v.  Adams,  15  Civ. 
Proc.  386;   19  State  Rep.  48. 

Where  averments  in  the  complaint  be- 
fore a  justice  of  the  peace,  make  necessary 
the  plea  of  title,  upon  which  defendant 
finally  succeeds,  and  plaintiff  recovers  12 
cents  damages  upon  a  cause  of  action  not 
alleged  in  Tiis  complaint, — Held,  that  de- 
fendant is  entitled  to  costs.  Falkel  v. 
Moore,  32  Hun  293. 

Defendant  having  interposed  a  plea  of 
title  in  a  justice's  court,  plaintiff  com- 
menced an  action  in  the  supreme  court  for 
the  same  cause  of  action,  to  which  the  same 
defense  was  interposed.  After  issue  joined 
the  complaint  was  dismissed,  with  costs,  by 
reason  of  the  failure  of  plaintiff  to  appear 
when  the  cause  was  reached. — Held,  that  the 
court  properly  rejected  a  claim  for  costs 
•  made  by  plaintiff  upon  the  ground  that  it 
had  not  been  certified  that  the  title  to  real 
property  came  in  question  upon  the  trial, 
and  properly  awarded  costs  to  defendant. 
Saunders  v.  Goldthrite,  41  Hun  242. 

Complaint  alleged  title  in  plaintiff  to  an 
easement  in  the  bed  of  a  street  on  which 
his  premises  abutted,  and  that  defendants 
had  invaded  the  said  easement  without 
proceedings  to  condemn  the  same.  Defend- 
ants' answer  denied  any  knowledge  or  in- 
formation in  the  premises. — Held,  that  "a 
claim  of  title  to  real  property  arises  upon 
the  pleadings,"  so  as  to  entitle  plaintiff  to 
costs  of  course  on  a  judgment  in  his  favor. 
Jones  v.  Met.  El.  R.  Co.,  14  N.  Y.  Supp. 
632;  39  State  Rep.  177.  N.  Y.  Supr. 

A  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  as  to  plaintiff's 
allegation  of  ownership  of  an  easement  al- 
leged to  have  been  interfered  with,  raises 
a  claim  of  title  to  real  propertv.  Moore  v. 
N.  Y.  El.  R.  R.  Co.,  30  Abb.  N.  C.  306,  C. 
P. 

In  an  action  for  damages  to  real  estate 
by  the  construction  and  operation  of  an 
elevated  railroad  in  the  street  on  which 
such  property  abutted,  the  complaint  al- 
leged that  plaintiff  was  the  owner  in  fee 
of  the  property,  and  entitled  to  an  ease- 
ment in  the  street,  which  the  operation  of 
defendant's  road  interfered  with.  The  an- 
swer denied  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  alle- 
gations of  ownership. — Held,  that  a  claim 
of  title  arose  on  the  pleadings,  and  came 
in  question  on  the  trial.  Bruen  v.  Manhat- 
tan Ry.  Co.,  14  N.  Y.  Supp.  788;  39  State 
Rep.  86,  affi'g  Id.  285;  20  Civ.  Proc.  127, 
C.  P.;  Powers  v.  Manhattan  Rv.  Co.,  14  N. 
Y.  Supp.  130;  20  Civ.  Proc!  78,  N.  Y. 
Supr. 

Possession.— Title  means  right  of  pos- 
session, not  possession  in  fact,  nor  mere 
right  of  property;  title  does  not  come  in 
question  when  evidence  of  actual  possession 
ler  v.  Bayard,  15  Abb.  449,  N.  Y.  Supr., 
is  enough  to  maintain  the  action.  Mul 
Robertson,  J. 

Though  the  complaint  averred  ownership 
and  possession,  yet  as  proof  of  possession 
was  sufficient, — Held,  title  did  not  come  in 


question.     Rathbone  v.  McConnell,  20  Barb. 
311,  affi'd  21  N.  Y.  466. 

In  trespass  title  does  not  come  in  ques- 
tion under  a  general  denial,  as  possession 
is  sufficient  to  maintain  the  action.  Squires 
v.  Seward,  16  How.  478;  Rathbone  v.  Mc- 
Connell. 

As  to  the  distinction  between  an  issue 
as  to  actual  possession  and  one  as  to  the 
right  of  possession,  see  Power  v.  Conroy,  47 
How.  84.   Hardin,  J. 

Where  a  complaint  alleged  that  plaintiff 
was  entitled  to  the  immediate  possession  of 
a  parcel  of  land  described  therein,  under 
and  by  virtue  of  a  written  lease  from  the 
owner,  naming  him,  and  these  averments 
were  denied  by  the  answer, — Held,  that  the 
right  to  the  possession  of  the  real  property 
was  put  in  issue  by  the  pleadings.  Wilkins 
v.  Williams,  15  Civ.  Proc.  168;  17  State 
Rep.  239. 

Title  admitted— Where  it  is  admitted 
that  title  is  in  plaintiff,  a  question  as  to 
an  outstanding  incumbrance — as  inchoate 
dower — is  not  one  of  title.  Smith  v.  Riggs, 
2  Duer  622. 

A  claim  of  right  to  take  hay  under  an 
executory  contract  of  purchase  of  land  does 
not  involve  title  where  the  answer  admits 
plaintiff  to  be  the  owner.  Craven  v.  Price, 
53  Barb.  442;   37  How.  15. 

License. — A  claim  of  license  does  not 
necessarily  involve  title.  If  the  license  is 
alleged  to  be  from  plaintiff,  the  question 
of  title  does  not  arise.  If  the  validity  of  a 
license  from  another  is  in  question  it  does 
arise.     Mechl  v.  Schwieckait,  67  Barb.  599. 

Though  a  reply  deny  the  right  of  the 
licensor  to  give  a  license,  no  question  of 
title  is  presented.  Launitz  v.  Barnum,  4 
Sand.  637. 

In  Chandler  v.  Duane,  10  Wend.  563, 
there  was  set  up  a  parol  license  to  overflow 
plaintiff's  land. — Held,  the  title  did  not 
come  in  question;  that  there  must  be  a 
claim  of  a  right  of  entry  into  land  or  of  a 
direct  use  or  enjoyment  of  it. 

In  Wickham  v.  Seely,  18  Wend.  649,  the 
action  was  for  trespass  for  entering  unin- 
closed  land  covered  with  water;  the  defense 
was.  license  to  enter. — Held,  title  did  not 
come  in  question.  As  to  license,  see  Craven 
v.  Price;  Utter  v.  Gifford,  25  How.  289; 
Muller  v.  Bayard,  15  Abb.  449,  N.  Y.  Supr., 
Robertson,  J.;  as  to  title,  Burnet  v.  Kelly, 
10  How.  406,  Mitchell,  J.;  Rathbone  v.  Mc- 
Connell, 21  N.  Y.  466,  affi'g  20  Barb.  311; 
Turner  v.  Van  Riper,  43  How.  33.  Revo- 
cation of  license.  Dolittle  v.  Eddy,  7  Barb. 
74.  Contra,  Niles  v.  Lindsley,  8  How.  131 ; 
1  Duer  610. 

A  right  to  enter  under  a  reservation  in 
an  agreement  between  grantor  and  grantee, 
and  carry  away  growing  vines,  etc.,  involves 
title.  Powell  v.  Rust.  8  Barb.  567;  1  C. 
R.,  N.  S.  172. 

In  trespass,  if  the  title  is  put  in  issue, 
though  a  license  is  also  set  up,  and  at 
the  trial  title  is  admitted,  title  will  be 
deemed  to  have  come  in  question.  Niles  v. 
Lindsley. 

Easement. — While  a  defense  of  license 
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does  not  involve  title,  it  seems  a  claim  of 
easement  does.  Rathbone  v.  McConnell; 
Muller.v.  Bayard,  15  Abb.  449,  N.  Y.  Supr., 
Robertson,  J.;  Turner  v.  Van  Riper,  43 
How.  33. 

In  Heaton  v.  Ferris,  1  Johns.  146,  it  was 
held  that  the  title  came  in  question  when 
the  controversy  was  whether  defendant  had 
a  right  of  way  or  not  over  lands  admitted 
to  be  plaintiff's. 

Where  the  issue  is  whether  defendant  has 
a  right  by  prescription  to  overflow  plain- 
tiff's lands,  title  comes  in  question.  Eus- 
tace v.  Tuthill,  2  Johns.  185. 

Trespass.  —  Plaintiffs  and  defendant 
were  owners  of  adjacent  premises.  This 
action  was  brought  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by 
reason  of  smoke,  dust,  and  dirt  emitted 
upon  their  premise*  through  stove-pipes 
which  defendant  had  inserted  into  the  wall 
between  their  premises.  The  answer  ad- 
mitted title  to  the  premises  as  alleged  in 
the  complaint,  but  denied  the  damage  com- 
plained of.  As  a  defense,  the  answer  set 
up  that  the  holes  through  which  the  pipes 
were  inserted  were  built  into  the  wall  when 
the  houses  were  built,  and  had  been  in  use 
for  more  than  twenty  years;  that  the  wall 
was  a  party  wall,  and  the  chimney  intended 
for  the  use  of  those  occupying  defendant's 
premises.  The  jury  gave  plaintiff  a  verdict 
for  six  cents  damages.  Plaintiff  objected  to 
the  taxation  of  a  bill  of  costs  for  the  de- 
fendant, on  the  ground  that  the  pleadings 
raised  a  claim  to  title  of  real  property,  and 
that  they  were  entitled  to  costs. — Held,  that 
the  only  material  issue  raised  by  the  plead- 
ings was  whether  plain tifTs  were  injured 
by  the  acts  of  defendant,  and  that  the 
fact  that  the  wall  from  which  the  smoke, 
dust,  and  dirt  were  emitted  was  a  party 
wall,  was  immaterial,  and  furnished  no 
defense;  that  if  this  fact  were  material, 
the  title  to  the  wall  or  any  part  of  plain- 
tiff's piemises  was  not  put  in  issue,  as  the 
answer  admitted  the  allegations  regarding 
the  ownership  of  premises  described  in  the 
complaint.  Defendant  was  entitled  to  have 
his  costs  taxed  and  plaintiff  was  not  en- 
titled to  costs.  Dunster  v.  Kelly,  110  N. 
Y.  558;  18  State  Rep.  548.  affi'g  55  N.  Y. 
Supr.  370;   18  State  Rep.  370. 

In  an  action  for  damages  for  trespass 
on  plaintiff's  land  under  water  in  the  Hud- 
son river,  and  for  impairment  of  his  naviga- 
ble access  to  his  uplands,  where  the  question 
was  whether  plaintiffs  easement  of  right 
of  way  to  and  from  his  uplands  by  water 
was  appurtenant  to  such  land,  and  whether 
his  ownership  of  the  lands  under  water 
was  absolute,  or  so  qualified  as  to  preclude 
him  from  complaining  if  the  government 
deposited  dredged  material  thereon,  title  to 
real  estate  is  involved,  and  plaintiff,  on  the 
rendering  of  a  final  judgment  in  his  favor, 
is  entitled  to  costs.  Slingerland  v.  Interna- 
tional Contracting  Co..  43  App.  Div.  215; 
60  N.  Y.  Supp.  12. 

Trespass  under  game  law.  See  Gerry  v. 
Liddle,  82  Hun  85;  31  N.  Y.  Supp.'  58, 
App.  Div.;   145  N.  Y.  638. 


A  complaint  alleged  that  plaintiff  was 
the  owner  of  certain  premises,  on  which  was 
a  pond,  and  that  defendant  wrongfully  en- 
tered plaintiff's  premises,  and  removed  from 
said  pond  large  quantities  of  ice,  and  con- 
verted the  same  to  his  own  use,  etc.  The 
answer  was  a  general  denial,  and  the  ques- 
tion of  plaintiff's  title  was  gone  into  at  the 
trial. — Held,  that  the  trial  judge  properly 
certified  that  title  to  real  property  came  in 
question.  Horton  v.  Jordan.  11  N.  Y.  Supp. 
2;  32  State  Rep.  920. 

Where  the  question  is  whether  an  al- 
leged trespass  was  within  admitted  metes 
and  bounds  no  title  is  involved.  Heintz  v. 
Dellinger,  28  How.  39,  Daniels,  J. 

In  Hubbell  v.  Rochester,  8  Cow.  115,  in 
trespass  on  wild  and  unoccupied  lands,  on 
the  trial  defendant  admitted  plaintiff's  title. 
— Held,  nevertheless,  it  was  in  question  t 
and  must  have  been  proved  but  for  the  ad- 
mission on  the  trial.  The  decision  rested 
on  the  ground  that  the  lands  were  wild, 
and  that  plaintiff  must  prove  title  to  es- 
tablish a  constructive  possession.  See 
Gardner  v.  Heart,  1  N.  Y.  528.  rev'g  2 
Barb.  165. 

In  Brown  v.  Majors,  7  Wend.  495,  which 
was  also  in  trespass  on  land,  part  of  it  un- 
inclosed  and  part  in  occupation,  it  was 
Held,  the  title  was  not  in  question. 

In  Radley  v.  Brice,  6  Wend.  539,  trespass 
for  taking  timber,  defendant  sought  to  justi- 
fy by  proof  of  a  right  of  common  of  estovers 
as  tenant. — Held,  that  the  title  came  in 
question. 

Where  a  referee  finds  for  plaintiff  $25, 
upon  disputed  evidence  as  to  payment  of 
rent  and  right  of  possession,  in  an  action 
of  trespass,  plaintiff  is  entitled  to  costs. 
Powers  v.  Conroy,  47  How.  84.  Hardin,  J. 
And  see  Dempsey  v.  Hall,  35  N.  Y.  Supr. 
201. 

If  the  damages,  in  an  action  for  tres- 
pass on  lands,  be  trebled  by  the  court  under 
the  statute,  and  the  damages  so  trebled 
amount  to  more  than  $50,  plaintiff  is  en- 
titled to  costs.  Keiny  v.  Ingraham,  66 
Barb.  250.  Potter,  J. 

In  People  ex  rel.  v.  N.  Y.  Com.  Pleas, 
18  Wend.  579,  in  trespass,  a  parol  license 
to  enter  the  plaintiff's  land  to  repair  a 
drain  was  set  up. — Held,  the  title  did  not 
come  in  question. 

In  an  action  for  trespass  on  land, 
the  answer  did  not  deny  plaintiff's  title, 
but  alleged  that  defendant  committed  the 
acts  complained  of  by  direction  of  the  high- 
way commissioner,  who  had  proceeded  to 
open  a  highway  on  the  locus  in  quo,  and 
that  defendant  believed  it  to  be  a  lawful 
highway,  as  the  statute  under  which  the 
commissioner  was  acting  had  not  then  been 
declared  unconstitutional. — Held,  that  the 
answer  did  not  raise  any  question  of  title, 
and  therefore  defendant  was  entitled  to 
costs  where  plaintiff  only  recovered  a  nom- 
inal verdict.  Dexter  v.  Alfred,  26  N.  Y. 
Supp.  592;   56  State  Rep.  264. 

A  plaintiff  cannot  recover  his  costs  in 
the  supreme  court  in  an  action  of  trepas* 
on  lands  where  the  allegation  of  title  in  his 
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complaint  is  admitted,  or  not  put  in  issue, 
unless  recovery  be  at  least  $50.  In  such 
case  the  claim  of  title  does  not  arise  on  the 
pleadings,  and  defendant  is  entitled  to  all 
the  costs.  Lynk  v.  Weaver,  40  State  Rep. 
349;  128  N.  Y.  171,  rev'g  34  State  Rep. 
1016. 

All  actions  for  trespasses  on  lands,  so  far 
as  costs  are  concerned,  stand  on  the  same 
footing,  and  in  an  action  for  the  recovery 
of  treble  damages,  as  well  as  in  other  ac- 
tions of  trespass  where  the  title  to  the 
premises  is  not  put  in  issue,  if  plaintiff 
recovers  less  than  $50  damages,  not  he,  but 
defendant  is  entitled  to  costs.     lb. 

Such  an  action  is  one  to  recover  damages 
for  "an  injury  to  property,"  and  so,  unless 
the  title  is  put  in  issue,  is  one  of  which 
a  justice  of  the  peace  can  take  cognizance, 
lb. 

Costs  in  assault  where  title  involved. 
— In  an  action  for  assault  and  battery, 
where  plaintiff  recovers  six  cents  damages, 
and  the  judge  certifies  that  title  to  land 
came  in  question,  plaintiff  is  entitled  to 
full  costs.  Lillis  v.  O'Connor,  49  How.  497, 
aftVd  8  Hun  280. 

In  an  action  for  assault  and  battery,  the 
complaint  alleged  that  "defendant  wrong- 
fully and  unlawfully  entered  upon  the 
premises  of  plaintiff  and  into  his  dwelling- 
house,"  and  there  committed  the  assault 
and  battery  complained  of.  The  answer 
was:  First,  a  general  denial.  Second,  an 
averment  that  L.  owned  the  premises;  that 
plaintiff  wrongfully  and  unlawfully  entered 
the  house  and  assaulted  said  L.,  and  there- 
upon defendant,  the  servant  of  said  L.,  un- 
der his  orders,  resisted  the  assault  and 
removed  plaintiff  from  the  house;  and 
Third,  that  defendant  was  deputy -sheriff, 
and  as  such  in  defense  of  said  L.,  and  in 
resisting  an  assault  upon  him  by  defendant, 
removed  him  from  the  house  as  aforesaid, 
which  was  the  act  complained  of.  Plain- 
tiff recovered  a  judgment  for  $25,  and  his 
costs  were  taxed  at  that  sum. — Held,  that 
title  to  lands  is  not  brought  in  question  by 
the  pleadings.  No  injury  to  the  freehold 
is  alleged  in  the  complaint,  nor  are  damages 
claimed  for  entering  the  premises.  The  in- 
jury for  which  indemnity  is  sought  was  to 
the  person,  and  the  defense  set  up  was  that 
the  acts  complained  of  were  committed  in 
defense  of  certain  persons,  who,  being  first 
assaulted  by  plaintiff,  requested  the  assist- 
ance of  defendant,  as  their  servant.  Upon 
the  face  of  the  papers  nothing  more  appears 
than  a  simple  assault  and  battery,  and  jus- 
tification, and  as  no  certificate  was  given 
that  the  title  to  lands  came  in  question 
upon  the  trial,  and  the  recovery  was  less 
than  $50,  plaintiff  was  entitled  to  no  more 
costs  than  damages.  It  is  true  the  com- 
plaint alleges  that  defendant  wrongfully  en- 
tered plaintiff's  grounds  and  house  and 
there  committed  the  assault,  and  the  an- 
swer, besides  a  general  denial,  avers  that 
one  L.  was  the  owner  of  the  house;  but 
these  allegations  seem  mere  matters  of  de- 
scription, and  not  facts  upon  which  the 
right  of  either  party  depends.    The  violence 


of  neither  was  exerted  to  obtain  or  defend 
possession  or  title.  Langdon  v.  Guy,  91 
N.  Y.  060. 

In  an  action  for  damages  for  assault, 
defendant  answered,  alleging  that  imme- 
diately before  the  assault  plaintiff  entered 
upon  defendant's  property  on  which,  was  an 
ice-house,  stood  in  the  doorway  thereof,  ob- 
structing defendants  business,  and  that  de- 
fendant removed  plaintiff,  using  no  unneces- 
sary force,  etc.  There  was  no  certificate 
that  any  question  of  title  to  real  estate  was 
raised  upon  the  trial.  Plaintiff  recovered  a 
verdict  for  $20  damages,  and  claimed  a  full 
bill  of  costs. — Held,  that  the  allegations  of 
the  answer  amounted  simply  to  a  claim  of 
the  right  of  possession  by  defendant  and  did 
not  raise  an  issue  of  title  to  real  estate,  and 
that  plaintiff  was  not  entitled  to  a  full  bill 
of  costs.  Welsh  v.  Fallikee,  75  Hun  306; 
27  X.  Y.  Supp.  81 ;  56  State  Rep.  777. 

Miscellaneous  cases  of  title.— Plaintiff 
brought  an  action  against  an  executor  for 
breach  of  a  covenant  of  quiet  enjoyment  in 
a  lease  executed  by  defendants'  testatrix; 
the  complaint  stating  that  plaintiff  had 
been  evicted  by  H.  B.  and  another,  "who 
were  then  the  lawful  owners  and  lawfully 
entitled  to  possession."  The  answer  put 
this  allegation  in  issue.  The  report  was 
for  plaintiff  for  six  cents  damages. — Held, 
that  defendants  were  not  entitled  to  costs, 
as  there  was  a  claim  of  title  arising  on  the 
pleadings,  and  as  the  claim  was  against  an 
executor.    De  Graff  v.  Hoyt,  4  T.  &  C.  348. 

An  answer  in  an  action  for  an  assault, 
that  the  place  where  the  assault  took  place 
was  a  highway,  which  the  rejoinder  denies, 
puts  title  in  issue.  Dinehart  v.  Wells,  2 
Barb.  432;  Heath  v.  Barmour,  35  How.  1; 
50  Barb.  444,  affi'd  50  N.  Y.  302. 

In  Jackson  v.  Randall,  II  Johns.  405,  an 
action  for  mesne  profits,  after  the  trial  of 
an  ejectment  suit,  it  was — Held  that  the 
title  did  not  necessarily  come  in  question. 
Title  could  only  come  in  question  in  case 
plaintiff  claimed  damages  for  occupation, 
prior  to  the  time  of  the  demise  alleged  in 
the  declaration  in  the  ejectment  suit.  See 
Brown  v.  Scofield,  8  Barb.  239. 

In  Tunnicliff  v.  Lawyer,  3  Cow.  382,  it 
was  held,  it  was  sufficient  that  defendant 
offered  evidence  pertinent  to  the  question  of 
title,  as  a  claim  by  prescription. 

A  claim  of  title  arises  on  the  pleadings 
in  an  action  by  a  judgment-creditor  to  set 
aside  a  conveyance  of  land  as  fraudulent, 
and  the  successful  party  is  entitled  to  costs 
as  of  right.  Van  Wyck  v.  Baker,  11  Hun 
300. 

Where  the  action  is  brought  on  the  con- 
tract of  sale  of  land,  for  damages  on  failure 
to  perform,  the  title  to  real  property  is  not 
involved,  and  a  justice's  court  has  juris- 
diction. Altman  v.  Tillson,  10  State  Rep. 
235,  Buffalo  Supr. 

Where  the  action  was  to  have  certain 
land  retained  as  an  open  space, — Held,  that 
the  title  did  not  come  in  question  and  there 
was  no  basis  for  an  allowance.  Johnson 
v.  Shelter  Island  Ass.,  47  Hun  374. 
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Replevin.  —  In  replevin  plaintiff  is  en- 
titled to  recover  costs  to  an  amount  equal 
to  the  value  of  all  the  chattels  recovered  bv 
him  as  fixed  by  the  verdict,  together  with 
the  damages  awarded  for  their  detention. 
Wilkins  v.  Williams,  15  Civ.  Proc.  168;  17 
State   Rep.  238. 

Subd.  2  of  this  section  does  not  entitle 
plaintiff  to  any  costs  where  the  value  of 
the  chattels  is  not  fixed.  Lockwood  v.  Wal- 
dorf, 91  Hun  281;  36  N.  Y.  Supp.  190. 

VVhere  plaintiff,  in  an  action  for  the 
recovery  of  a  chattel,  accepts  an  offer  for 
its  return,  with  two  dollars  damages  for 
its  detention,  only  the  two  dollars  costs 
which  follow  the  money  judgment  can  be 
imposed.  Hausauer  v.  Machawicz,  54  App. 
Div.  23;  66  N.  Y.  Supp.  340. 

A  complaint  asked  for  the  recovery  of 
an  organ,  or  for  damages  if  it  could  not  be 
returned,  but  alleged  that  it  had  been  re- 
ceived by  the  defendant  under  a  contract 
of  exchange  with  a  minor,  and  that  the 
defendant  refused  or  neglected  to  return 
it  until  the  rescission  of  such  contract. 
The  verdict  was  for  money  damage,  but  did 
not  fix  the  value  of  the  organ,  and  a  judg- 
ment thereon  was  accepted  by  the  plaintiff. 
— Held,  that  the  complainant  was  not  enti- 
tled to  costs  provided  by  §  3228,  since  the 
complaint  being  consistent  with  an  action 
for  conversion,  and  the  judgment  being  in- 
consistent with  an  action  in  replevin,  the 
action  would  be  considered  an  action  for 
damages  for  the  tort.  McLain  v.  Mathushek 
Piano  Mf'g  Co.,  54  App.  Div.  126;  66  N. 
Y.   Supp.  397. 

Under  subd.  2  of  this  section  the  amount 
of  costs  cannot  exceed  the  amount  of  value 
as  fixed  if  less  than  $50,  and  the  damages. 
Herman  v.  Girvin,  8  App.  Div.  418;  40  N. 
Y.  Supp.  845. 

Under  §  3228,  subd.  2,  where  the  dam- 
ages are  fixed  at  $25,  but  the  value  of  the 
goods  is  not  established,  a  taxation  of  costs 
for  $115  is  erroneous.  Rapid  Safety  Filter 
Co.  v.  Wyckoff,  20  Misc.  429;  45  N.  Y. 
Supp.  1028,  City  Ct 

VVhere  the  complaint  to  recover  posses- 
sion of  several  chattels  contains  but  one 
count  and  the  answer  sets  up  several  de- 
fenses, some  covering  the  whole  property, 
others  applying  only  to  a  portion,  and  both 
parties  succeed  as  to  part  of  the  property 
replevied,  defendant  is  not  entitled  to  costs. 
The  right  to  costs  in  such  cases  is  governed 
exclusively  by  the  provision  of  §  3234.  The 
right  of  defendant  to  costs  depends  upon 
the  condition  that  plaintiff  has  set  forth 
"separately  two  or  more  causes  of  action." 
The  provision  of  §  1728  authorizing  de- 
fendant in  such  an  action  to  recover  for  a 
portion  of  the  chattels  replevied,  although 
plaintiff  recovers  for  others  and  prescribing 


the  form  of  judgment  has  no  bearing  upon 
the  question  of  costs.  Newell  Univ.  Mill 
Co.  v.  Muxlow,  115  N.  Y.  170;  24  State 
Rep.  545;  17  Civ.  Proc.  238,  rev'g  51  Hun 
453;  20  State  Rep.  914;  16  Civ.  Proc.  153, 
rev'g  2  N.  Y.  Supp.  223;  Ackerman  v. 
O'Gorman,  25  State  Rep.  170;  17  Civ.  Proc. 
275;  6  N.  Y.  Supp.  825. 

In  replevin  to  recover  goods  Bold  to  de- 
fendant's assignor  on  March  3,  April  12, 
May  15,  Aug.  21,  Sept.  15,  Oct.  21  and  22, 
1886,  and  on  March  8,  1887,  the  complaint 
contained  a  single  count  in  which  it  was 
alleged  that  plaintiff  was  the  owner  of 
such  goods;  that  he  had  demanded  the 
same,  that  defendant  had  refused  to  de- 
liver them,  and  demanded  a  judgment  for 
the  return  of  the  goods  or  for  their  value. 
Plaintiff  recovered  the  goods  sold  to  de- 
fendant's assignor  on  March  8,  1887,  and 
defendant  the  goods  sold  during  the  year 
1886. — Held,  that  defendant  was  not  enti- 
tled to  costs  against  plaintiff;  that  the 
complaint  alleged  but  one  cause  of  action; 
that  §  1728  had  no  bearing;  that,  except 
where  the  complaint  sets  forth  separately 
two  or  more  causes  of  action  and  plaintiff 
recovers  a  portion  of  the  property  and  de- 
fendant the  remainder,  defendant  is  not  en- 
titled to  recover  costs;  that  when  the  goods 
in  question  were  demanded  by  plaintiff,  and 
defendant  refused  to  deliver  them  up,  a 
cause  of  action  arose  for  all  of  the  goods 
demanded,  if  they  were  fraudulently  ob- 
tained by  the  vendee,  and  that,  as  between 
the  parties,  but  one  right  of  action  was 
asserted  by  plaintiff,  which  was  a  right  to 
all  of  the  goods  taken.  Mertens  v.  Fitz- 
water,  53  Hun  597;  25  State  Rep.  305;  17 
Civ.  Proc.  277;  6  N.  Y.  Supp.  797. 

In  replevin,  if  plaintiff  recover  any  part 
of  the  property  claimed,  defendant  is  not 
entitled  to  costs.  Vowles  v.  Murray ,  60 
How.  159,  B'klyn  City  Ct.,  McCue,  J. 

In  replevin,  if  plaintiff  recovers  property 
exceeding  $50  in  value,  he  is  entitled  to 
costs,  notwithstanding  defendant  also  re- 
covers property  exceeding  that  value.  Stod- 
dard v.  Clarke,  9  Abb.  N.  S.  310,  Ct.  of 
App.;    Vowles   v.  Murray. 

VVhere  plaintiff  in  the  supreme  court  in 
replevin  demands  $500  and  recovers  $35, 
defendant  is  entitled  to  costs,  though  a  jus- 
tice would  not  have  had  jurisdiction. 
Powers  v.  Gross,  66  N.  Y.  646,  affi'g  6  Hun 
234. 

Where  defendant  before  the  retaking  of 
the  property,  under  an  equitable  defense, 
tendered  the  amount  he  claimed  to  be  due, 
and  kept  his  tender  good,  and  on  the  trial 
plaintiff  had  a  verdict  for  less  than  the 
sum  tendered, — Held,  plaintiff  was  not  en- 
titled to  costs.  Archer  v.  Cole,  22  How. 
411. 


Action  to  Recover  Money. 


What    are    actions    for    recovery    of 

money. — An  action  brought  to  enforce  a 
lien,  in  which  plaintiff  claims,  not  posses- 
sion of  the  property  subject  to  the  lien,  but 
judgment  for  the  amount  of  the  debt,  is  an 


action  for  the  recovery  of  money.  And  the 
court  has  no  discretion  over  the  costs. 
Trust  v.  Person,  3  Abb.  84,  affi'd  1  Hilt. 
292. 

Where,  in  such  an  action,  plaintiff  proved 
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a  claim  of  $40.  and  defendant  a  counter- 
claim of  $39, — Held,  that  defendant  was  en- 
titled to  costs.     lb. 

An  action  by  a  judgment-creditor  to  set 
aside  transfers  of  property  made  by  the 
debtor,  and  to  procure  the  appointment  of  a 
receiver  of  such  property,  its  proceeds  and 

ftrofits,  and  to  compel  the  assignee  to  de- 
iver  such  property,  and  proceeds,  etc.,  to 
the  receiver,  is  not  an  'action  "for  the  re- 
covery of  money."  Buchanan  v.  Morrell,  13 
How.  296;  6  Duer  658,  Bosworth,  J. 

An  action  against  a  railroad  company 
for  penalties  for  not  making  crossing  sig- 
nals is  an  action  for  the  recovery  of  money, 
and  if  the  recovery  exceeds  $50  it  carries 
costs.  People  v.  N.  Y.  C.  R.  R.  Co.,  28 
Barb.   284. 

When  entitled  to  costs. — In  an  action 
for  the  recovery  of  money,  where  plaintiff 
obtains  judgment  on  a  second  trial,  after 
the  judgment  entered  on  the  first  trial  was 
set  aside,  she  is  entitled  to  costs  of  both 
trials.  Meeker  v.  C.  R.  Remington  &  Son 
Co.,  62  App.  Div.  476;  70  N.  Y.  Supp.  1072. 

Where  the  plaintiff  in  an  action  recovers 
a  verdict  for  $50  or  more  he  is  entitled  to 
costs,  even  though  the  award  equals  or 
exceeds  that  amount  only  by  virtue  of  the 
inclusion  of  interest  on  the  principal  sum 
demanded.  Loring  v.  Morrison,  25  App. 
Div.   139;  48  N.  Y.  Supp.  975. 

Subd.  4  of  this  section  leaves  no  dis- 
cretion in  the  court,  and  applies  equally  to 
actions  at  law  and  in  equity.  Norton  v. 
Fancher,  92  Hun  463;  36  N.  Y.  Supp.  1032. 

The  action  of  a  court  in  refusing  to 
allow  costs  to  which  plaintiff  is  entitled  by 
statute  in  an  action  at  law  is  reviewable 
on  appeal.     lb. 

Plaintiff's  right  to  costs  on  recovery  of 
a  money  judgment  for  $50  or  more  exists 
only  when  judgment  is  actually  recovered 
for  that  amount;  and  he  is  not  entitled  to 
costs  where  the)  claim  was  paid  pending  the 
action,  and  that  fact  was  set  up  by  supple- 
mental answer.  Burke  v.  Phillips,  20  Misc. 
413;  45  N.  Y.  Supp.  1024,  City  Ct.,  Gen.  T. 

Where  verdict  was  rendered  in  favor  of 
defendant  on  a  counterclaim  for  $42,  plain- 
tiff not  being  entitled  to  costs,  it  was  error 
for  the  clerk  to  refuse  to  tax  his  costs. 
Smith  v.  Bryant,  29  Misc.  564;  61  N.  Y. 
Supp.  943,  Sp.  T. 

Amount  of  recovery. — Where,  in  an  ac- 
tion on  contract  to  recover  money  only, 
plaintiff  claimed  over  $50,  but  recovered 
less  than  $50,  he  must  pay  costs  as  a  matter 
of  course.  Peet  v.  Warth,  1  Bosw.  653; 
Landsberger  v.  Magnetic  Telegraph  Co..  8 
Abb.  35,  Ingraham,  J. 

The  right  to  recover  disbursements  is  an 
inseparable  incident  of  the  right  to  costs. 
Peet  v.  Warth. 

In  an  action  in  the  supreme  court  against 
a  justice  for  a  false  return,  if  plaintiff  re- 
cover less  than  $50,  defendant  is  entitled 
to  costs.  Worden  v.  Brown,  14  How.  327, 
E.  D.  Smith,  J. 

Where  a  plaintiff  in  the  supreme  court 
claimed  damages  for  $500,  and  the  actual 
value  of  the  property  affected  was  $300,  and 


he  recovered  less  than  $50, — Held,  that  he 
was  entitled  to  costs.  Ryan  v.  Doyle,  40 
How.  215. 

In  an  equitable  action  the  right  to  costs 
is  determined  by  the  amount  of  the  judg- 
ment, not  by  the  verdict.  Wallace  v.  Am. 
Lin.  T.  Co.,  16  Hun  404. 

In  assault  and  battery,  after  a  nonsuit 
which  was  reversed  with  costs  to  abide  the 
event,  where  plaintiff  recovered  $10. — Held, 
he  could  only  tax  $10  of  costs  in  all.  Sny- 
der v.  Collins,  12  Hun  383. 

Where  a  justice  has  no  jurisdiction  of 
the  subject-matter  of  the  action — as  against 
a  sheriff  for  a  false  return — a  plaintiff  who 
recovers  less  than  $50  is  entitled  to  costs. 
Whitney  v.  Daggett,  6  Abb.  N.  C.  434, 
BTclyn  City  Ct.,  Reynolds,  J. 

In  an  action  brought  to  recover  $77.42, 
plaintiff  received  from  defendant,  before  the 
latter  had  answered,  $55  on  account  of 
the  amount  due,  defendant  promising  to 
pay  the  balance  at  a  time  named,  if  plain- 
tiff would  extend  the  time  of  payment  to 
that  date.  After  that  date  defendant  failed 
to  pay  the  balance,  and  served  an  answer 
setting  up  the  payment  made,  and  demand- 
ing a  dismissal  of  the  complaint,  with  costs. 
Judgment  for  the  balance  due  having  been 
ordered  for  plaintiff  upon  an  application  to 
have  the  answer  stricken  out  as  frivolous, 
— Held,  that  as  the  judgment  was  for  less 
than  $50  defendant  was  entitled  to  recover 
costs.     Rice  v.  Chi  Ids,  28  Hun  303. 

The  action  was  for  the  recovery  of  chat- 
tels; the  jury  assessed  the  value  at  $49.50 
and  gave  48  cents  damages.  Plaintiff  taxed 
costs  at  $49.98  and  disbursements  at  $40.12. 
— Held,  that  where  in  the  Code  costs  only 
are  mentioned,  the  term  includes  disburse- 
ments unless  the  contrary  is  expressly  pro- 
vided; that  in  this  action  plaintiff  can 
recover  of  costs  and  disbursements  together 
but  $49.98,  the  amount  of  his  recovery. 
Ryan  v.  Farley,  3  Law  Bull.  78,  C.  P.,  J. 
F.  Daly,  J. 

Plaintiff  demanded  judgment  for  a  sum 
of  money  only,  but  that  sum  was  more 
than  fifty  dollars.  Defendant  was  granted 
leave  to  serve  a  supplemental  answer,  set- 
ting up  payments  made  after  the  commence- 
ment of  the  action.  On  the  trial  plaintiff 
recovered  judgment  for  $1.65. — Held,  that 
plaintiff's  right  to  costs  depends  upon 
the  amount  of  the.  recovery,  not  on  the 
amount  demanded;  that  the*  court  had  no 
power  to  grant  costs.  Plaintiff  could  have 
insisted  upon  his  costs  as  a  condition  for 
leave  to  serve  a  supplemental  answer.  Hav- 
ing failed  to  obtain  such  a  provision  in  that 
order,  his  right  depends  upon  the  amount 
of  his  recovery.  Bates  v.  Norris,  13  State 
Rep.  302;  55  N.  Y.  Supr.  269. 

Where  defendant,  in  an  action  upon  con- 
tract for  the  recovery  of  money  only  in  a 
justice's  court,  duly  made  an  offer  to  allow 
judgment  to  be  taken  against  him  for  $35, 
which  was  not  accepted  by  plaintiff,  who 
recovered  judgment  therein  for  $141.26, 
from  which  defendant  appealed  to  the  coun- 
ty court  demanding  a  new  trial,  and  a 
verdict  was  there  had  for  $35  only, — Held, 
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that  defendant's  offer  was  of  no  avail  in  the 
county  court;  that,  having  made  no  offer  in 
the  county  court,  costs  were  properly 
awarded  against  him,  as  plaintiff  nad  the 
verdict.     Mock  v.  Saile,   17  Civ.  Proc.  121. 

Where,  in  an  action  to  recover  for  goods 
sold  and  delivered  to  the  amount  of  $844.50, 
plaintiff  claimed  judgment  for  $53.12,  and 
admitted  that  the  difference  between  that 
sum  and  the  value  of  the  goods  had  been 
paid,  and  judgment  was  rendered  in  favor 
of  plaintiff  for  less  than  $50, — Held,  that 
defendant  and  not  plaintiff  was  entitled  to 
costs.  Nauman  v.  Braun,  20  Civ.  Proc.  77; 
14  N.  Y.  Supp.  139,  N.  Y.  City  Ct.,  Gie- 
gerich,  J. 

Where  plaintiff  sued  for  $130,  and  de- 
fendants, by  their  answer,  admitted  that 
$05  were  due,  the  justice  erred  in  rendering 
judgment  for  $10  costs  in  favor  of  defend- 
ants. Ferree  v.  Ellsworth,  19  N.  Y.  Supp. 
659,   C.  P. 

It  was  held,  in  an  action  brought  in  X.  Y. 
district  court,  to  recover  damages  for  a 
personal  injury,  and  removed  to  higher 
court  wherein  plaintiff  recovers  less  than 
$50,  defendants  are  entitled  to  costs. 
Mattes  v.  Panse,  22  Civ.  Proc.  41;  47  State 
Rep.  446;  19  N.  Y.  Supp.  222,  C.  P.,  Gie- 
gerich,  J. 

Mutual  accounts  and  counterclaims. — 

To  entitle  plaintiff  who  recovers  less  than 
$50  to  costs,  on  the  ground  that  accounts 
exceeding  $400  are  involved,  he  must  prove 
that  the  sum  of  the  accounts  established  on 
the  trial  exceeded  that  sum.  Tompkins  v. 
Greene,  21   Hun  257,  affi'd  82  N.  Y.  619. 

Where,  in  an  action  commenced  in  the  su- 
preme court,  only  $25  was  recovered,  and 
there  was  nothing  in  the  record  from  which 
it  could  be  determined  whether  the  claims 
proven  exceeded  $400.  the  fact  that  the 
claims  contested  exceeded  that  amount  did 
not  entitle  plaintiff  to  costs,  since  the  bur- 
den was  on  the  plaintiff  to  show  that  the 
action  was  not  within  a  justice's  jurisdic- 
tion. Youker  v.  Johnson,  62  App.  Div.  584 ; 
71   N.   Y.  Supp.   178. 

Where  in  a  justice's  court  defendant  pro- 
cures a  discontinuance,  on  the  ground  that 
the  accounts  exceed  $400,  and  plaintiff  sues 
in  the  supreme  court,  and  recovers  less 
than  $50,  he  is  entitled  to  costs,  as  defend- 
ant is  estopped  from  claiming  that  the  jus- 
tice had  jurisdiction.  Bradner  v.  Howard, 
75  N.  Y.  417.  afn'g  14  Hun  420. 

The  referee  found  that  plaintiffs  sold 
goods  and  advanced  cash  to  defendant, 
amounting  to  $473.98,  and  that  defendant 
sold  goods  to  plaintiffs,  amounting  to 
$69.83,  and  made  cash  payments,  $393.90, 
and  gave  judgment  for  the  balance,  less 
than  $50. — Held,  that  the  action  was  within 
the  jurisdiction  of  a  justice's  court,  and 
that  defendant  was  entitled  to  costs.  Bur- 
dick  v.  Hale,  17  Week.  Dig.  279. 

Where  the  action  was  on  a  note  for  $186, 
given  on  the  settlement  of  accounts  between 
the  parties,  the  total  amount  of  the  ac- 
counts exceeded  $2,000,  and  the  defense  was 
a  mistake  of  fact  as  to  any  amount  being 
due,   and  the  referee  found  "that  plaintiff 


recover  of  defendant  $26.12,  with  costs," — 
Held,  plaintiff  was  entitled  to  his  costs. 
Gilliland  v.  Campbell,  18  How.  177,  affi'd 
at  Gen.  Term.  See  Glackin  v.  Zeller,  52 
Barb.  147,  155. 

Where  plaintiff  demanded  $656.76  and 
interest,  on  the  trial  the  amount  was  ad- 
mitted to  be  $832.97.  Defendant  established 
a  set-off  of  $831.82,  and  plaintiff  had  judg- 
ment for  $1.15. — Held,  he  was  entitled  to 
his  costs.  Still  well  v.  Staples,  5  Duer  691; 
3  Abb.  365. 

Demands  contested  by  the  pleadings,  but 
admitted  on  the  trial,  are  proved.     lb. 

Where  plaintiff  claimed  $500,  and  defend- 
ant established  a  set-off  of  nearly  that 
amount,  costs  were  allowed  plaintiff.  Grif- 
fen  v.  Brown,  35  How.  372;  53  Barb.  428, 
Hogeboom,  J.;  Glackin  v.  Zeller. 

Where  the  amount  of  the  accounts  in  liti- 
gation exceeds  $400,  but  by  reason  of  a 
counterclaim  plaintiff  recovers  less  than 
$50,  Jie  is  entitled  to  costs.  Boston  Mills 
v.  Eull,  L  Sweeny  359;  6  Abb.  N.  S.  319; 
37  How.  290. 

Where  plaintiff  claimed  $336,  defendant 
set  up  payment  and  a  counterclaim  of  $200. 
On  the  trial  plaintiff  established  his  claim 
to  the  amount  of  $260.92,  and  defendant 
payment  to  the  amount  of  $95,85,  and  a 
counterclaim  to  the  amount  of  $136.43. 
The  actual  demands,  therefore,  were  less 
than  $400,  namely  $397.35.— Held,  that  de- 
fendant was  entitled  to  costs.  Crim  v. 
Cronkhite,  15  How.  250,  Balcom,  J. 

Where  plaintiff  sued  for  $414,51,  and 
was  allowed  only  $120,  and  defendant  set 
up  a  counterclaim  of  $98.38,  and  was  al- 
lowed $78.24,  and  for  the  balance,  $41.76, 
plaintiff  recovered. — Held,  that  defendant 
was  entitled  to  costs.  Spring  Valley  S.  & 
L.  Co.  v.  Jackson,  2  Sand.  622. 

Where  the  action  was  on  a  promissory 
note  for  $200  and  interest,  plaintiff  admit- 
ted payment  and  offsets,  but  claimed  a 
balance  of  $95.  Defendant  denied  the  alle- 
gations of  the  complaint,  and  claimed  to  be 
allowed  as  an  offset  a  larger  sum  than 
stated  in  the  complaint.  The  cause  was  re- 
ferred, and  the  referee  reported  that  the 
principal  and  interest  on  the  note  amounted 
to  $258,  and  that  the  payments  and  set-off 
amounted  to  $253,  leaving  due  plaintiff,  $5. 
— Held,  the  demands  did  not  exceed  $400. 
Hoodless  v.  Brundage.  8  How.  263,  Harris, 
«J. 

Where,  in  an  action  upon  contract,  plain- 
tiff recovers  less  than  $50,  but  extinguishes 
a  counterclaim  set  up  in  the  answer  which 
exceeds  that  amount,  neither  party  is  en- 
titled to  costs.  Kalt  v.  Lignot,  3  Abb.  190, 
affi'g  12  How.  535;  3  Abb.  33. 

Plaintiff's  complaint  in  an  action  in  a 
court  of  record  contained  seven  causes  of 
action,  aggregating  $552.50,  besides  interest. 
The  answer,  besides  a  general  denial,  set 
up  two  counterclaims,  aggregating  $561.26, 
besides  interest.  These  grew  out  of  trans- 
actions in  no  way  connected  with  plaintiff's 
causes  of  action,  and  had  not  in  any  way 
been  applied  by  the  parties  in  reduction  of 
plaintiff's  claim.     Upon  the  trial  the  par- 
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ties  gave  evidence  in  support  of  each  of 
their  respective  claims.  The  jury  brought 
in  special  findings  for  plaintiff  on  three  of 
the  causes  of  action  amounting  to  $657.84, 
and  for  defendant  on  one  of  his  counter- 
claims $634.26;  balance  in  favor  of  plaintiff, 
$23.59.  Under  the  direction  of  the  court 
they  rendered  a  general  verdict  for  plaintiff 
for  $23.59. — Held,  that  the  causes  of  action 
and  counterclaim  so  established  were  sub- 
sisting accounts  between  the  parties,  and  as 
the  action  could  not  have  been  commenced 
and  tried  in  a  justice's  court,  plaintiff  was 
entitled  to  costs.  Sherry  v.  Gary,  111  N. 
Y.  514;  16  Civ.  Proc.  50;  19  State  Rep. 
608,  rev'g  55  N.  Y.  Supr.  253;  13  State 
Rep.  275;   13  Civ.  Proc.  256. 

When  in  an  action  to  recover  $374  on 
contract  the  answer  was  a  general  denial 
and  a  counterclaim  of  $700,  and  plaintiff 
proved  and  was  found  entitled  to  recover 
only  $41.14  of  his  claim,  and  defendant  did 
not  prove  any  part  of  his  counterclaim, — 
Held,  that  defendant  and  not  plaintiff  was 
entitled  to  the  costs  of  the  action;  that  the 
fact  that  the  accounts  claimed  by  both  par- 
ties exceeded  $400  did  not  make  the  case 
one  of  which  a  district  court  would  not  have 
jurisdiction,  and  in  which  plaintiff  on  re- 
covering less  than  $50  would  be  entitled  to 
costs,  since  the  accounts  proved  to  the  sat- 
isfaction of  the  referee  before  whom  the 
action  was  tried  did  not  exceed  $400. 
Kemp  v.  Un.  Gas  &  O.  Stove  Co.,  22  Civ. 
Proc.  190;  19  N.  Y.  Supp.  959;  46  State 
Rep.  67,  N.  Y.  City  Ct.,  Van  Wyck,  J. 

Where  plaintiff  set  out  in  his  complaint 
a  demand  for  labor  and  materials  valued 
at  $109,  on  which  $89  had  been  paid,  and 
another  similar  demand  for  $90.25  on  which 
$2  had  been  paid,  and  asked  judgment  for 
$108.25,  and  interest  from  June  1,  1882, 
and  defendant  set  up  counterclaims  aggre- 
gating $192.82,  with  interest  from  Sept  1, 
1882,  arising  out  of  a  claim  for  $715  for 
money  lent,  less  $694  which  had  been  re- 
paid, and  another  claim  of  $172.60  for 
commissions,  and  the  jury  rendered  a  ver- 
dict in  favor  of  plaintiff  for  $38.05, — Held, 
that  defendant  was  entitled  to  costs  of  the 
action;  that  the  accounts  of  both  parties 
did  not  exceed  $400,  within  the  meaning  of 
aubd.  4;  that  the  payments  are  in  no  sense 
to  be  considered  debts,  demands,  or  ac- 
counts, within  the  meaning  of  the  statute. 
Steele  v.  Macdonald,  4  Civ.  Proc.  227,  N.  Y. 
City  Ct.,  Nehrbas,  J. 

Plaintiffs  complained  that  defendant  as 
their  agent  sold  their  goods  and  collected 
for  them  $1,448.45,  and  that  after  deducting 
all  proper  credits  there  remained  due  and 
owing  plaintiffs,  $373.61.  Defendant  con- 
tended that  the  commissions  account  should 
be  credited  with  $1,348.32.  He  did  not 
claim  that  plaintiff  owed  him  this  amount, 
nor  did  he  demand  affirmative  judgment 
aginst  him.  therefor.  Defendant  pleaded 
two  independent  counterclaims  aggregating 
$170.80.  Plaintiff  had  verdict  for  $47.46.— 
Held,  that  plaintiff's  recovery  being  for  less 
than  fifty  dollars,  defendant  became  entitled 
to  the  taxable  costs;   that  the  action  was 


within  the  jurisdiction  of  the  justice's 
court.  Walp  v.  Boyd,  19  State  Rep.  Ill, 
N.  Y.  City  Ct 

Where  a  plaintiff  sued  for  $475,  and  the 
defendant  interposed  a  counterclaim  for 
$146,  and  the  plaintiff  recovered  a  verdict 
for  the  difference  between  these  two 
amounts, — Held,  that  plaintiff  was  entitled 
to  costs.  Friedman  v.  Eisenberg,  4  N.  Y. 
Supp.  551 ;  24  State  Rep.  298,  N.  Y.  City 
Ct.,   McAdam,  J. 

Where,  in  an  action  by  plaintiff  as  ex- 
ecutor, defendant  sets  up  a  set-off  and  suc- 
ceeds, on  a  general  verdict  he  is  entitled  to 
have  his  costs  taxed  and  inserted  in  the 
judgment.  Cohu  v.  Husson,  56  N.  Y.  Supr. 
489. 

Whether  the  amount  of  the  accounts 
proved  is  $400  or  over  is  expressly  left  to 
be  decided  by  the  justice.  His  decision  can 
only  be  reversed  on  appeal,  not  by  an  order 
on  motion  based  upon  the  theory  that  the 
accounts  did  not  in  fact  exceed  $400,  and 
therefore  reversing  the  judgment.  White 
v.  Place,  40  Hun  481. 

Where  plaintiff  claimed  $333.33,  and  was 
found  entitled  to  that  amount,  but  the  re- 
covery was  reduced  by  independent  coun- 
terclaims to  $5.20, — Held,  that  as  a  justice's 
court  would  have  had  no  jurisdiction,  plain- 
tiff was  entitled  to  full  costs.  Lablache  v. 
Kirkpatrick,  3  How.  N.  S.  61,  N.  Y.  City 
Ct. 

Where,  in  an  action  to  recover  $1,700, 
rent  for  certain  premises,  defendant  set  up  a 
counterclaim  for  $1,400,  moneys  had  and  re- 
ceived by  mistake  by  plaintiff  from  defend- 
ant over  and  above  rents  due,  and  plaintiff 
had  a  verdict  for  six  cents,  and  there  was 
nothing  in  the  record  to  show  that  the  cross 
demands  originated  in  the  same  transaction, 
or  that  the  sum  recovered  was  the  balance 
due, — Held,  that  plaintiff  was  entitled  to  the 
costs  of  the  action.  Hayes  v.  O'Reilly,  8 
Civ.  Proc.  347n,  N.  Y.  City  Ct.,.  McAdam,  J. 

Personal  injuries. — In  an  action  to  re- 
cover pecuniary  damages  for  a  personal  in- 
jury, plaintiff  upon  final  judgment  becomes 
entitled  to  costs,  and  what  costs  and  at  what 
rate  he  shall  recover  are  not  in  the  dis- 
cretion of  the  court.  In  such  a  case,  the 
respondent,  upon  the  affirmance  upon  appeal 
of  an  order  denying  a  new  trial,  is  entitled 
of  course  to  costs  of  the  appeal.  Reichel  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  18  Civ.  Proc 
248;  20  State  Rep.  843,  Buffalo  Supr., 
Beckwith,  J. 

An  action  for  damages  for  alienating  the 
affections  of  plaintiffs  husband  by  false, 
slanderous,  and  malicious  reports,  whether 
regarded  as  an  action  for  slander,  or  for  se- 
duction, or  for  other  "personal  injury," 
within  the  definition  of  that  term  by  §  3343, 
subd.  0,  is  not  within  the  jurisdiction  of  a 
justice  of  the  peace,  and  is,  therefore  gov- 
erned as  to  costs  by  §  3228,  subd.  3,  giving 
the  plaintiff  costs  on  final  judgment  in  his 
favor,  but  not  to  exceed  the  damages,  if 
the  recovery  be  less  than  $50,  in  an  action 
for  slander,  criminal  conversation,  seduc- 
tion, etc.    Wilson  v.  McGregor,   12  N.  Y. 
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Supp.  30;  20  Civ.  Proc.  36;  34  State  Rep. 
775. 

An  action  against  a  street-car  company 
for  injuries  caused  by  the  negligence  of  the 
car  driver,  is  not  an  action  for  an  assault, 
and  battery,  but  is  an  action  for  "a  per- 
sonal injury,"  and  is  within  the  jurisdiction 
of  a  justice  under  §  2862,  and  plaintiff  is 
not  entitled  to  costs  unless  he  recovers  $50 
or  more,  as  provided  by  8  3228,  though  the 
amount  sued  for  exceeded  the  jurisdictional 
amount  of  a  justice.  Kaliski  v.  Pelham 
Pk.  R.  R.  Co.,  15  N.  Y.  Supp.  519,  affi'g  20 
Civ.  Proc  315,  C.  P. 

An  action  to  recover  injuries  caused  to 
a  servant  by  the  defective  condition  of  the 
machine  on  which  he  was  working  is  not  one 
for  an  "assault  and  battery,"  and  the  plain- 
tiff is  not  entitled  to  costs  on  a  recovery 
of  lees  than  $50.  Rieger  v.  Fahys  Watch 
Case  Co.,  37  State  Rep.  400;  13  N.  Y.  Supp. 
788 ;  20  Civ.  Proc.  204,  B'klyn  City  Ct. 

The  provision  that,  "if  in  an  action  to 
recover  damages  for  an  assault,  battery, 
false  imprisonment,  libel,  slander,  criminal 
conversation,  seduction,  or  malicious  prose- 
cution, the  plaintiff  recovers  less  than  $50 
damages,  the  amount  of  his  costs  cannot  ex- 
ceed the  damages,"  does  not  apply  to  an 
action  for  damages  for  causing  death  by 
neglect,  brought  under  §  1902,  such  an  ac- 
tion being  included  in  the  general  provi- 
sion giving  plaintiff  costs  on  a  judgment 
in  his  favor;  the  specific  designation  of  the 
actions  in  which  costs  are  limited  excludes 
all  others.  Gorton  v.  U.  S.  &  B.  M.  S.  S. 
Co.,  13  N.  Y.  Supp.  653;  37  State  Rep.  556; 
20  Civ.  Proc.  202;  Silberstein  v.  Wm. 
Wicke  Co.,  29  Abb.  N.  C.  291;  22  N.  Y. 
Supp.  171,  N.  Y.  Supr.,  Gildersleeve,  J. 

Costs  as  affected  by  claim. — Where,  in 
an  action  for  enticing  away  plaintiff's  wife, 
the  complaint  claimed  $10,000  damages,  and 
the  verdict  was  for  six  cents, — Held,  that 
as,  if  plaintiff  had  claimed  less  than  $200 
damages,  a  justice  would  have  had  juris- 
diction, and  his  recovery  was  less  than 
$200,  defendant  was  entitled  to  costs.  Pin- 
der  v.  Stoothoff,  7  Abb.  N.  S.  433. 

Where  the  complaint  includes  causes  of 
action,  of  some  of  which  a  justice  has  juris- 

§  3229.  When  defendant  entitled  to  costs  of  course.  Two  or  more  de- 
fendants. 

The  defendant  is  entitled  to  costs  of  course,  upon  the  rendering  of  final  judg- 
ment* in  an  action  specified  in  the  last  section,  unless  the  plaintiff  is  entitled  to 
costs,  as  therein  prescribed.  But  where,  in  such  an  action  against  two  or  more 
defendants,  the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not  against 
all  of  them,  none  of  the  defendants  are  entitled  to  costs  of  course.  In  that  case, 
costs  may  he  awarded,  in  the  discretion  of  the  court,  to  any  defendant,  against 
whom  the  plaintiff  is  not  entitled  to  costs,  where  he  did  not  unite  in  an  answer, 
and  was  not  united  in  interest,  with  a  defendant,  against  whom  the  plaintiff  is 
entitled  to  costs. 

Co.  Proc.  §§  306,  306,  in  part.  The  second  sentence  established  a  rule  at  variance 
with  various  decisions,  but  the  commissioners  considered  that  it  was  in  accordance  with 
the  law  as  established  by  the  court  of  appeals  in  Allis  v.  Wheeler,  56  N.  Y.  50. 


diction,  while  of  others  he  has  not,  and 
evidence  is.  given  as  to  all,  a  general  ver- 
dict of  less  than  $50  entitles  defendant  to 
costs.  Chapin  v.  Cole,  38  How.  481,  Mullin, 
J. 

Where  plaintiff  sues  in  the  supreme  court 
claiming  $150  and  recovers  less  than  $50, 
the  action  being  one  of  which  the  justice's 
court  would  have  had  jurisdiction  but  for 
the  excessive  claim  of  damages,  he  must  pay 
costs.     Hechl  v.  Schwieckart,  67  Barb.  699. 

When  an  order,  opening  an  inquest,  di- 
rects the  costs  of  it  and  the  motion  to  abide 
the  event,  and  upon  the  final  trial  plain- 
tiff recovers  less  than  $50,  he  is  not  entitled 
to  such  costs.     New  v.  Anthony,  4  Hun  52. 

Where  plaintiff  recovers  less  than  $50 
damages,  he  is  not  entitled  to  recover,  in 
addition  to  the  costs,  disbursements  equal 
to  the  verdict.  Stone  v.  Duffy,  3  Sand. 
761;  Belding  v.  Conklin,  4  How.  196; 
Wheeler  v.  Westgate,  4  How.  269. 

In  determining,  upon  the  question  of 
costs,  whether  the  case  was  one  of  which  a 
justice's  court  had  jurisdiction,  the  amount 
claimed  is  not  the  criterion,  but  the  amount 
proved  to  the  satisfaction  of  the  court  or 
referee.  Kemp  v.  Union  Gas  &  O.  Stove 
Co.,  46  State  Rep.  67;  22  Civ.  Proc.  190; 
19  N.  Y.  Supp.  959,  N.  Y.  City  Ct.,  Van 
Wyck,  J. 

Costs  and  disbursements  not  exceed 
damages. — In  a  case  where  the  costs  can- 
not exceed  the  damages,  they,  including  the 
disbursements,  cannot  be  taxed  in  excess  of 
that  amount.  Warren  v.  Chase,  59  State 
Rep.  416;  8  Misc.  520;  28  N.  Y.  Supp.  765, 
N.  Y.  City  Ct.  And  see  People  v.  Kellar, 
35  Misc.  785. 

Where  the  facts  alleged  in  a  complaint 
demanding  judgment  for  a  sum  of  money 
only  show  that  plaintiff  is  entitled  merely 
to  nominal  damages,  defendant  is  entitled 
to  costs,  and  the  court  properly  entered 
judgment  in  defendants'  favor  for  the  costs, 
less  the  sum  awarded  as  nominal  damages, 
under  §  1222,  which  directs  the  court  to  en- 
ter final  judgment  on  an  issue  of  law,  where 
no  issue  of  fact  remains  to  be  tried.  Roome 
v.  Jennings,  23  N.  Y.  Supp.  666,  N.  Y.  Supr. 
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General  rales  and  principles. — Where  | 
the  jury  in  a  contract  action  in  which  plain- 
tiff alleged  only  one  cause  of  action  found 
"a  verdict  for  defendant  and  a  verdict  for 
plaintiff  on  defendant's  counterclaim,"  costs 
were  properly  taxed  only  in  favor  of  de- 
fendant, since  he  was  the  prevailing  party 
under  the  statute.  Rohrs  v.  Rohrs,  130  N. 
Y.  Supp.  1003. 

A  defendant  answering  separately,  is  not 
entitled  as  of  course  to  costs  on  the  dismis- 
sal of  the  complaint  as  to  him;  but  the 
court  in  such  case  may  award  costs  in  its 
discretion.  Ljungquist  v.  Hartmetz,  54 
Misc.  87;  104  N.  Y.  Supp.  499. 

A  defendant  is  entitled  to  costs  on  final 
judgment  in  his  favor  in  an  action  for  ma- 
licious prosecution  though  he  was  repre- 
sented at  the  trial  by  the  corporation  coun- 
sel of  the  city,  who  received  no  compensation 
for  his  services  other  than  -his  salary. 
Stearns  v.  Titus,  114  App.  Div.  197;  99  N. 
Y.  Supp.  667. 

Where  the  court  dismissed  the  complaint 
at  the  close  of  the  whole  case,  the  dismissal 
amounted  to  the  direction  of  a  verdict  for 
defendant,  and,  being  final,  defendant  was 
entitled  to  costs  as  of  right,  whether  the 
judgment  was  on  the  merits  or  not.  Weber 
Bunke  Coal  Co.  v.  Chellborg,  139  App.  Div. 
602;    124  N.  Y.  Supp.  62. 

Where  each  of  several  defendants,  whose 
interest**  were  not  identical,  appeared  by 
different  attorneys  and  succeeded,  they  are 
each  entitled  to  costs.  Jacobs  v.  Feinstein, 
133  App.  Div.  416;  117  N.  Y.  Supp.  823. 

Where,  in  an  action  on  a  note  against  the 
maker  and  indorsers,  the  maker  defaulted, 
so  that  plaintiff  was  entitled  to  costs 
against  him  under  §  3228,  and  verdict  was 
recovered  by  the  indorsers,  under  §  3229. 
costs  in  favor  of  the  latter  were  in  the  dis- 
cretion of  the  court,  whether  or  not  plain- 
tiff suspended  entry  of  judgment  against  the 
maker  till  termination  of  the  trial  against 
the  indorsers.  Bruck  v.  Lambeck,  63  Misc. 
185;    116  N.  Y.  Supp.  784. 

Defendant  in  a  city  court  recovered  judg- 
ment for  more  than  $50,  which  was  reversed 
on  appeal,  with  costs  to  appellant  to  abide 
the  event,  and  on  a  second  trial  he  recov- 
ered less  than  50. — Held,  that  defendant 
was  entitled  to  costs  of  appeal  and  of  both 
trials.  Lennon  v.  Charig.  54  Misc.  298; 
105  N.  Y.  Supp.  1039. 

Under  §  3229,  providing  that  in  an  ac- 
tion against  more  than  one  defendant,  plain- 
tiff being  entitled  to  costs  against  one,  none 
of  defendants  are  entitled  to  costs  of  course, 
where  plaintiff  is  entitled  to  costs  of  course 
against  one  defendant,  another  defendant, 
who  has  judgment,  though  granted  an  extra 
allowance,  is  not  entitled  to  costs,  he  not 
having  specifically  asked  therefor  or  had 
them  allowed.  Union  Bank  of  Brooklyn  v. 
Case.  84  N.  Y.  Supp.  551. 

Upon  the  dismissal  of  the  complaint  in 
a  common  law  action  for  failure  to  prose- 
cute, the  defendant  is  entitled  to  costs  as  a 
matter  of  right.  Wetzler  v.  Silverman,  123 
N.  Y.  Supp.  794. 

In  an  action  by  a  municipal  contractor 


containing  one  cause  of  action  to  recover  ft 
$400  penalty  for  overtime  in  completing  the 
work  which  the  city  deducted  in  settling, 
in  which  he  got  a  verdict,  and  another  for 
$10,000  for  damages  and  increased  cost  by 
wrongful  acts  and  breach  consisting  in  an 
engineer's  rejection  of  paving,  as  to  which 
the  jury  found  for  the  city,  it  is  error  for 
the  trial  judge,  who  refused  to  disturb  the 
verdict  to  certify  that  the  causes  of  action 
were  the  same,  and  thus  deprive  the  defend- 
ant of  costs,  although  the  main  question 
under  both  counts  was  the  good  faith  of  the 
engineer.  Gearty  v.  Mayor,  etc.,  of  N.  Y., 
134  App.  Div.  216;   121  N.  Y.  Supp.  1030. 

A  judgment  of  dismissal  of  the  complaint 
for  failure  to  prosecute  the  action  is  a  final 
one,  and  defendant  is  entitled  to  costs  as 
a  matter  of  right.  Murthey  v.  Burke,  121 
App.  Div.  400;    106  N.  Y.  Supp.  98. 

When  it  is  to  be  assumed  from  the  notice 
served  with  the  summons  that  had  a  com- 
plaint been  served,  the  demand  for  relief 
would  have  been  limited  to  a  demand  for  a 
money  judgment,  it  is  immaterial  for  the 
purpose  of  this  question  whether  the  action 
be  legal  or  equitable.     lb. 

Where  a  defendant  is  served  with  a  sum- 
mons addressed  to  him  in  his  proper  name 
except  that  a  middle  initial  is  inserted  there- 
in, and  succeeds  in  having  the  complaint 
dismissed  upon  the  ground  that  the  cause 
of  action  does  not  exist  against  him,  he  is 
entitled  to  costs  of  course.  City  of  N.  Y. 
v.  Ackerman,  51   Misc.  424. 

Defendants  obtained  a  discontinuance  of 
an  action  brought  for  trespass  in  a  justice's 
court,  on  the  ground  that  title  to  real  estate 
would  come  in  question,  and  in  the  county 
court  plaintiff  was  nonsuited. — Held,  that 
defendants  were  entitled  to  costs,  no  issue 
of  fact  having  been  tried  within  §  3235. 
Shaffer  v.  Shaffer,  110  App.  Div.  487;  97 
N.  Y.  Supp.  411. 

An  action  brought  under  §  1819,  to  ob- 
tain judgment  for  the  amount  of  two  gen- 
eral legacies  of  $1,000  each,  to  which  the 
executor's  defense  was  that  the  legacies  had 
been  revoked  by  a  codicil. — Held,  an  action 
at  law  in  which  the  costs  are  fixed  by  stat- 
ute, and  in  which  defendant  succeeding  was 
entitled  to  costs  as  a  matter  of  right  under 
§  3229.  Ladies'  Union  Benev.  Soc.  v.  Van 
Xatta,  96  App.  Div.  99;  88  N.  Y.  Supp. 
1083. 

In  an  action  on  contract  in  which  the 
plaintiff  recovered  six  cents,  §  3228,  subds. 
4  and  5,  and  §  3229,  limit  the  defendant's 
right  to  costs  to  the  case  where  the  plain- 
tiff cannot  have  costs  because  he  recovers 
less  than  $50,  and  does  not  extend  to  a  case 
where  the  plaintiff  recovers  between  $50  and 
$500  and  gets  no  costs  because  he  might 
have  sued  in  the  citv  court.  Streat  v.  Wolf, 
132  App.  Div.  872  T  117  tt.  Y.  Supp.  449. 

In  an  action  at  law  defendants  appearing 
and  answering  by  separate  attorneys  are  en- 
titled to  separate  bills  of  costs,  unless  it 
be  shown  that  the  parties  are  united  in  in- 
terest or  collusively  appeared  by  separate 
attorneys  for  the  purpose  of  enhancing  the 
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costs.     Rowe    v.    Granger,    118    App.    Div. 
459;   103  N.  Y.  Supp.  439. 

Where  the  answer  sets  up  a  former  judg- 
ment in  bar,  the  decision  against  plaintiff 
is  a  decision  on  the  merits,  carrying  costs. 
Cook  v.  Casler,  87  App.  Div.  8;  83  N.  Y. 
Supp.   1045. 

In  an  action  at  law  defendants  answered 
jointly,  so  that  though  the  complaint  was 
dismissed  as  to  one,  he  was  not  entitled  to 
enter  judgment  severally,  and  his  right  to 
costs  depends  upon  whether  plaintiff  finally 
succeeds  in  the  action.  Schuller  v.  Robison. 
139  App.  Div.  97;  123  N.  Y.  Supp.  881. 

While  it  is  open  to  plaintiff  to  move  the 
court  for  an  order  limiting  defendants  to 
one  bill  of  costs,  on  the  ground  that  the  sep- 
arate defenses  were  interposed  unnecessar- 
ily and  collusively,  and  though  the  practice 
adopted  was  unjust  and  a  fraud  upon  the 
law,  the  clerk  has  no  right  to  determine  this 
question  and  can  exercise  no  judicial  power 
in  granting  or  refusing  the  costs  of  the 
action  to  any  party.  Kaplan  v.  Olsen,  64 
Misc.  437;   118  N.  Y.  Supp.  634. 

Under  §  3229  it  was  not  error  for  the 
court  to  refuse  to  award  costs  to  one  of 
two  defendants  in  an  action  for  damages 
for  the  detention  of  property,  against  whom 
the  complaint  had  been  dismissed.  Sinskie 
v.  Brust,  66  App.  Div.  34;  72  N.  Y.  Supp. 
922. 

The  court,  in  an  action  at  law,  may,  in 
its  discretion,  permit  plaintiff  to  discon- 
tinue, on  payment  of  $10  costs,  instead  of 
the  amount  of  costs  which  would  have  been 
taxable  for  the  proceedings  had  up  to  that 
time  if  defendant  had  recovered  judgment; 
§  3229  only  fixing  a  party's  right  to  costs 
on  "final  judgment."  National  Wall-Paper 
Co.  v.  Szerlip,  9  App.  Div.  206;  41  N.  Y. 
Supp.  376. 

Where  the  maker  of  the  note  sued  on 
fails  to  appear,  and  judgment  is  entered 
against  him  by  default,  but  the  indorser 
defends  the  action  successfully  she  is  not 
entitled  to  costs  of  course  under  §  3229. 
Eastman  v.  Gray,  81  Hun  362;  30  N.  Y. 
Supp.  895. 

Where  defendant  is  sued  both  individ- 
ually and  as  executor,  a  dismissal  of  action 
against  him  individually  does  not  entitle 
him  to  costs.  Moore  v.  Moore,  32  Misc.  73; 
66  X.  Y.  Supp.  171,  Sp.  T. 

The  owner  of  real  property  brought  an 
action  against  a  building  contractor  and  his 
subcontractor  to  recover  damages  for  injury 
to  his  property  through  the  alleged  negli- 
gence of  the  defendants,  in  blasting  rock 
upon  adjoining  premises.  The  defendants 
appealed  by  the  same  attorney,  and  served 
joint  answers,  each  of  which  was  verified  by 
both  defendants.  The  complaint  was  dis- 
missed as  to  the  contractor,  and  judgment 
was  recovered  against  the  other  defendant. 
— Held,  that  under  §  3229  the  defendant  as 
to  whom  the  complaint  was  dismissed  was 
not  entitled  to  costs  against  plaintiff. 
Churchill  v.  Wagner,  23  Misc.  595;  52  N. 
Y.    Supp.  252,  City  Ct. 

Defendants  not  united  in  interest  and  ap- 
pearing  by  separate  attorneys  are  entitled 


to  separate  bills  of  costs  as  of  course.  Bur- 
den on  plaintiff  to  show  interests  are  identi- 
cal and  severance  was  collusive.  Wolf  v. 
DiLorenzo,  22  Misc.  323;  49  N.  Y.  Supp. 
191,  App.  T. ;  Olifiers  v.  Belmont,  15  Misc. 
120;  36  N.  Y.  Supp.  813;  24  Civ.  Proc. 
408;  33  N.  Y.  Supp.  623,  C.  P. 

Action  on  insurance  policy  against  in- 
surance company  and  two  other  claimants, 
to  whom  fund  paid.  Upon  judgment  estab- 
lishing plaintiff's  right  to  fund  and  insur- 
ance company's  right  to  restitution,  both 
are  entitled  to  separate  bills  of  costs  against 
other  defendants.  Reynolds  v.  -Etna  Ins. 
Co.,  30  Misc.  152;  61  N.  Y.  Supp.  901,  Sp. 
T. 

The  rendition  of  a  general  verdict  for 
defendant  does  not  alone  entitle  it  to  a 
judgment  for  costs.  It  is  only  entitled  to 
coBts  upon  the  rendering  of  final  judgment 
in  the  action,  and  that  final  judgment 
should  be  an  adjudication  of  the  action  or 
issues.  Overton  v.  Nat.  Bk.  of  Auburn,  3 
State  Rep.   169,  Angle,  J. 

A  defendant,  who  succeeds  as  to  any  of 
the  causes  of  action  set  forth  in  the  com- 
plaint, is  entitled  to  costs,  as  against  plain- 
tiff, and  an  interlocutory  judgment  direct- 
ing a  judgment  for  defendant  on  the 
cause  of  action  as  to  which  he  succeeds,  so 
that  upon  the  entry  of  the  final  judgment 
in  the  action  he  will  be  entitled  to  recover 
costs  as  to  that  cause  of  action,  is  proper. 
Crasto  v.  White,  52  Hun  473 ;  23  State  Rep. 
535. 

On  dismissal-  of  the  complaint,  prima 
facie,  defendant  is  entitled  to  costs.  Banta 
v.  Marcellus,  2  Barb.  373. 

On  dismissal  of  complaint,  in  an  action 
brought  to  determine  conflicting  claims  to 
real  property,  defendant  is  entitled  to  costs 
as  a  right.  *  Rugen  v.  Collins,  8  Hun  384. 

In  an  action  of  a  legal  nature  to  recover 
land,  if  defendant  succeeds  in  an  equitable 
defense,  entitling  him  to  be  relieved  of  for- 
feiture, costs  are  chargeable  to  plaintiff, 
and  the  court  has  no  discretion  save  as  to 
costs  of  appeal.  Cythe  v.  La  Fontain,  51 
Barb.  186. 

In  an  action  for  a  penalty,  under  L.  1869, 
c.  563,  for  adulterating  milk,  where  the 
recovery  in  supreme  court  is  less  than  $50, 
defendant  is  entitled  to  costs.  Avery  v. 
Hyde,  5  Week.  Dig.  433,  Hardin,  J. 

In  an  action  against  a  municipality, 
where  plaintiff  recovers  over  $50,  but  is 
not  entitled  to  costs  because  of  the  omis- 
sion to  give  notice  of  the  claim  to  its  fiscal 
officer,  defendant  is  not  entitled  to  costs. 
The  provision  of  §  3229  entitling  defendant 
to  costs  in  certain  actions  specified,  unless 
plaintiff  is  so  entitled,  does  not  apply. 
Baine  v.  City  of  Rochester,  85  N.  Y.  523; 
62  How.  346. 

Where  plaintiff  in  an  action,  specified  in 
§  3228,  fails  to  establish  his  cause  of  action 
and  defendant  also  fails  to  establish  a  coun- 
terclaim set  up  in  his  answer,  plaintiff  is 
not  entitled  to  costs,  but  defendant  is.  Ury 
v.  Wilde,  15  Civ.  Proc.  451;  19  State  Rep. 
674.  N.  Y.  Supr.,  Truax,  J. 

Where  a  plaintiff  is  successful  on  all  the 
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questions  raised  by  the  pleadings,  he  is  not 
chargeable  with  costs.  Stephenson  v.  Cot- 
ter, 23  State  Rep.  74,  Rumsey,  J. 

In  an  action  to  abate  a  nuisance,  costs 
are  not  allowed  as  of  course,  but  only  upon 
the  award  of  the  court,  and  a  defendant 
in  whose  favor  a  nonsuit  is  directed  is  ir- 
regular in  entering  a  judgment  for  costs 
where  no  award  thereof  was  made.  Le  Roy 
v.  Brown,  18  Civ.  Proc.  125;  28  State  Rep. 
210;  8  N.  Y.  Supp.  82.  See  10  N.  Y.  Supp. 
328.  Mayham,  J. 

Where  plaintiff  has  a  verdict  for  six  cents 
damages  and  defendant  is  entitled  to  costs, 
the  judgment  is  regularly  entered  by  de- 
fendant for  the  amount  of  the  costs,  less 
the. amount  of  the  verdict,  as  there  can  be 
but  one  judgment  in  the  action.  Quin  v. 
Waiter,  18  Civ.  Proc.  122,  N.  Y.  City  Ct., 
McAdam,  J. 

An  action  was  brought  between  the  par- 
ties hereto  to  foreclose  a  mortgage.  Sub- 
sequently, the  foreclosure  of  a  prior  mort- 
gage produced  a  surplus,  which  was  applied 
on  the  junior  mortgage,  and  there  was  still 
left  a  sum  due.    The  court  granted  plaintiff 


leave  in  said  action  to  serve  a  supplemental 
complaint  setting  up  the  changed  circum- 
stances. This  demanded  judgment  against 
certain  defendants  for  the  amount  remain- 
ing due  and  unpaid,  but  made  no  demand 
for  a  personal  judgment  against  defendant, 
M.  A.  P.  In  the  action  as  originally  com- 
menced, she  was  made  a  defendant  solely 
to  cut  off  her  dower,  but  she  appeared  and 
answered  by  a  denial  of  each  allegation  in 
the  amended  complaint.  To  the  supple- 
mental complaint  she  demurred,  and  being 
beaten  on  the  demurrer  she  answered  by  a 
general  denial,  and  that  the  said  complaint 
stated  no  cause  of  action  against  her,  etc 
On  the  issues  thus  raised  and  litigated, 
plaintiff  was  successful.  M.  A.  P.  was  a 
necessary  and  proper  party  to  the  original 
action. — Held,  she  was  not  entitled  to  costs; 
that  the  service  of  the  supplemental  com- 
plaint did  not  make  it  purely  an  action  at 
law;  that  the  action  remained  an  equitable 
action.  McRoberts  v.  Poo  ley,  12  State  Rep. 
107;  12  Civ.  Proc.  139,  Buffalo  Supr., 
Hatch,  J. 


Several  Defendants. 
The  following  decisions  partly  under  the  former  Code,  though  partly  made  on  ques- 
tions of  the  absolute  right  to  costs,  may  be  still  pertinent: 


Where  the  plaintiff  in  an  action  against 
two  recovers  judgment  and  is  entitled  to 
costs  against  one,  but  the  complaint  is  dis- 
missed as  to  the  other,  who  was  not  united 
in  interest  with  the  defeated  defendant  and 
answered  separately,  the  court  has  power 
to  award  costs  to  the  successful  defendant, 
if  in  the  exercise  of  its  discretion  it  thinks 
proper  to  do  so,  and  may  make  a  condi- 
tional award.  Hodgkins  v.  Mead,  17  Civ. 
Proc.  16;  25  State  Rep.  937,  B'klyn  City 
Ct. 

Where,  in  an  action  against  a  husband 
and  wife  for  commissions  earned  in  pro- 
curing a  purchaser  for  property  alleged  to 
belong  to  them,  they  answered  separately, 
and  plaintiff  recovered  judgment  against 
the  wife  and  the  complaint  was  dismissed 
as  to  the  husband,  and  the  court  awarded 
him  costs  on  condition  that  they  be  offset 
against  the  judgment  against  his  wife,  and 
that  no  execution  be  issued  therefor, — 
Held,  that  the  court  had  power  to  grant 
the  costs  thus  conditionally,  and  in  doing 
so  did  not  unwisely  exercise  its  discretion, 
lb. 

Where  two  defendants  not  united  in  in- 
terest join  in  one  answer  and  appeal  upon 
the  same  papers,  and  the  judgment  is  re- 
versed as  to  one  with  costs,  the  only  costs 
that  can  be  taxed  in  his  favor  are  costs 
before  and  for  argument;  costs  of  the  trial 
cannot  be  taxed  in  its  favor.  Kane  v.  Met. 
El.  R.  Co.,  28  State  Rep.  399;  7  N.  Y. 
Supp.  663,  C.  P. 

Note  on  costs  to  several  defendants,  24 
Abb.  N.  C.  374n. 

An  order  allowing  defendants  their  costs 
severally,  is  conclusive  when  the  judge  is 
of  the  opinion  that  the  several  demurrers 


were  interposed  in  good  faith  for  the  pro- 
tection of  their  several  interests.  Mavor 
v.  Brady,  57  N.  Y.  Supr.  14. 

Appearing  by  same  attorney. — Where 
all  the  defendants  in  an  action  unite  in  one 
answer,  none  of  them  are  entitled  to  costs 
unless  all  are.  Sawyer  v.  Thurber,  14  Civ. 
Proc.  204;  Sawyer  v.  Gates,  14  State  Rep. 
236. 

Two  defendants  sued  on  the  same  note 
appeared  by  one  attorney  and  put  in  sep- 
arate answers,  the  defense  being  substan- 
tially the  same.  On  judgment  for  defend- 
ants,— Held,  they  could  have  but  one  bill 
of  costs.  Atkins  v.  Lefever,  5  Abb.  N.  S. 
221.     See  Phipps  v.  Van  Cott,  15  How.  110. 

Where  separate  and  distinct  services  have 
been  performed  for  defendants  either  by 
the  same  or  different  attorneys,  by  whom 
they  have  appeared  in  the  action,  it  is  the 
practice  to  allow  double  bills  or  additional 
bills  of  costs  to  the  extent  of  the  increased 
services  necessarily  or  properly  performed 
in  the  cause.  Lindslay  v.  Deafendorf,  43 
How.  90,  Hardin,  J. 

Where  plaintiff  allowed  sixteen  months 
to  elapse  after  serving  one  defendant  be- 
fore serving  others,  thus  making  separate 
answers  necessary,  although  containing  the 
same  defense,  it  was  held  that  each  defend- 
ant was  entitled  to  costs  before  notice  of 
trial,  and  disbursements  prior  to  issue  be- 
ing joined  by  service  of  the  last  answer, 
lb. 

Where  the  same  attorney  appears  for 
different  defendants,  but  necessarily  inter- 
poses different  answers,  separate  bills  of 
costs  are  proper.  Walker  v.  Russell,  7  Abb. 
452n;  16  How.  91,  Campbell,  J.;  Zeisler  v. 
Steinmann,  53  N.  Y.  Supr.  186. 
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So  on  discontinuance.  Mazet  v.  Crow, 
31  State  Rep.  972;  24  Abb.  N.  C.  372,  N. 
Y.  City  Ct.,  Giegerich,  J. 

Where,  in  ejectment  against  two,  who 
answered  separately,  the  verdict  was  against 
the  one  in  possession,  and  the  other  having 
disavowed  any  interest  in  the  premises,  the 
complaint  was  dismissed  as  to  him, — Held, 
that  it  was  proper  to  give  costs  to  the  suc- 
cessful defendant.  Pixley  v.  Rockwell,  1 
Sheldon  267,  Sheldon,  J. 

In  an  action  against  two  defendants  for 
the  recovery  of  specific  personal  property, 
where  both  appear  and  answer  by  the  same 
attorney,  they  are  not  entitled  to  separate 
bills  of  costs,  although  they  put  in  separate 
answers,  and  one  has  a  dismissal  of  the 
complaint  and  the  other  a  judgment  in  his 
favor  for  the  return  of  the  property.  Heye 
v.  Robertson,  15  Abb.  N.  -  S.  104,  N.  Y. 
Supr.,  Monell,  J. 

Where,  in  an  action  for  an  assault  and 
battery  against  several  defendants,  who  ap- 
peared and  answered  jointly  and  by  one 
attorney,  plaintiff  recovered  against  some 
of  the  defendants  only  and  to  an  amount 
not  sufficient  to  carry  costs, — Held,  that  the 
defendants  who  had  judgment  in  their  favor 
were  entitled  to  costs.  Stone  v.  Duffy,  3 
Sand.  761;  1  C.  R.,  N.  S.  129.  See  Com- 
stoek  v.  Bayard,  2  Sand.  705. 

In  an  action  for  damages,  where  both 
defendants  not  united  in  interest  appeared 
and  answered  separately  by  the  same  attor- 
ney, and  subsequently  another  attorney  was 
substituted  for  one  defendant,  two  separate 
bills  of  costs  were  allowed.  Pierce  v. 
Brown,  40  N.  Y.  Supr.  398. 

Several  defendants,  not  united  in  inter- 
est, who  make  separate  defenses,  and  re- 
cover separate  judgments  on  counterclaims, 
and  who  succeeded  on  appeals  from  those 
judgments,  are  each  entitled  to  a  separate 
bill  of  costs.  N.  Y.  A  N.  H.  R.  R.  Co.  v. 
Schuyler,  29  How.  89,  Ingraham,  J. 

In  an  action  to  enforce  a  mechanic's  lien 
against  several  defendants,  who  appeared 
by  the  same  attorney,  where  it  did  not  ap- 
pear that  their  defenses  could  not  have 
been  joined,  defendants  were  not  allowed 
separate  bills  of  costs,  on  dismissal  for  not 
stating  a  cause  of  action.  Bailey  v.  John- 
son,  1  Daly  62. 

In  an  action  to  dissolve  a  co-partnership 
and  for  an  accounting,  where  defendants 
appeared  by  one  attorney,  but  put  in  sep- 
arate answers, — Held,  that  they  were  not 
entitled  to  separate  bills  of  costs,  as  a  sep- 
arate defense  was  not  necessary  to  protect 
the  individual  rights.  Hall  v.  Lindo,  8 
Abb.  341,  C.  P.,  Hilton,  J. 

Defendants  being  sued  as  drawers  and 
indorsers  of  a  note,  and  having  put  in  a 
joint  defense,  and  judgment  having  been  en- 
tered for  plaintiff  against  two  of  them,  and 
plaintiff  having  discontinued  as  to  the  oth- 
er, such  defendant  is  not  entitled  to  costs; 
because  he  did  not  sever  in  his  defense, 
but  joined  with  the  others.  Stafford  v.  On- 
derdonk,  8  Barb.  99;  2  C.  R.  115. 

Where  a  party  appears  in  person  and 
also  as  guardian  for  infant  defendants,  and 


interposes  substantially  the  same  defense, 
he  can  have  but  one  bill  of  costs.  Browne 
v.  Murdock,  12  Abb.  N.  C.  360. 

The  complaint  in  a  supreme  court  action 
was  dismissed  as  to  two  defendants  who 
appeared  by  the  same  attorney,  with  costs. 
The  judgment  was  affirmed  by  General 
Term,  with  costs,  and  on  appeal  to  the 
court  of  appeals,  the  judgment  was  affirmed 
as  to  one  of  said  defendants,  and  a  new 
trial  ordered  as  to  the  other. — Held,  that 
the  defendant  ultimately  successful  be- 
came entitled  to  all.  of  said  costs  from  the 
judgment-debtors  or  their  sureties  on  the 
appeal.  Johnstone  v.  Conner,  10  State  Rep. 
702,  N.  Y.  City  Ct 

In  an  action  for  money  only,  plaintiff 
and  her  husband  answered  separately  by 
the  same  attorney,  setting  up  separate  de- 
fenses. General  Term  denied  a  motion  for 
a  new  trial  on  exceptions,  and  directed 
judgment  in  their  favor,  which  was  entered 
with  one  bill  of  costs  to  them  and  one  to 
another  defendant.  The  court  of  appeals 
affirmed  the  judgment  as  to  plaintiff  with- 
out costs  and  reversed  it  as  to  the  others, 
and  ordered  a  new  trial  as  to  them,  with 
costs  to  abide  the  event. — Held,  that  the 
judgment  in  favor  of  plaintiff  and  her  hus- 
band for  a  single  bill  of  costs  having  been 
affirmed  as  to  her  and  reversed  as  to  him, 
became  a  judgment  in  plaintiff's  favor 
alone,  and  that  she  could  enforce  it  for  her 
own  benefit  against  the  sureties  on  the  un- 
dertaking on  appeal.  Fritchie  v.  Holden, 
32  State  Rep.  276. 

Appearing  by  different  attorneys.  — 

Where,  in  an  equity  action,  there  are  two 
defendants,  not  joined  in  interest,  who  ap- 
pear by  separate  attorneys,  put  in  separate 
answers,  and  both  succeed,  it  is  in  the  dis- 
cretion of  the  court  to  allow  costs  to  each. 
Hauselt  v.  Vilmar,  76  N.  Y.  630. 

Where  different  defendants  appear  in  an 
action  by  different  attorneys  and  file  sep- 
arate answers,  plaintiff,  in  the  event  of 
success,  can  only  tax  one  bill  of  costs.  The 
same  rule,  however,  does  not  apply  to  par- 
ties defendant,  for  the  Code,  in  certain 
cases,  authorizes  the  taxation  of  more  than 
one  bill  of  costs  against  plaintiffs.  Cod- 
ding v.  Scott,  1  Misc.  486 ;  21  N.  Y.  Supp. 
473 ;  49  State  Rep.  884,  N.  Y.  City  Ct. 

Where  two  defendants  severally  liable 
appear  by  different  attorneys,  and  put  in 
separate  answers,  and  plaintiff  succeeds  in 
the  action,  either  after  a  verdict  in  his 
favor,  on  demurrer,  or  otherwise,  he  can 
have  but  one  bill  of  costs  against  all  the 
defendants  if  the  action  proceeded  against 
all  of  them.  Buell  v.  Gay,  13  How.  31, 
Harris,  J.;  Phipps  v.  Van  Cott,  15  How. 
110. 

WTiere,  in  good  faith,  and  for  good  cause, 
several  defendants  appeared  by  different 
attorneys,  and  defended  successfully,  each 
defendant  was  held  entitled  to  costs,  al- 
though the  action  was  on  an  indemnity 
bond,  executed  by  the  defendants,  who  at 
the  time  were  partners.  Bridgeport  F.  & 
M.  Ins.  Co.  v.  Wilson,  12  Abb.  209;  20 
How.  511;  7  Bosw.  699. 
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It  is  a  good  cause  for  answering  sep- 
arately that  defendants  are  not  on  speak- 
ing terms.     lb. 

Where  a  verdict  is  rendered  in  favor  of 
defendants,  in  an  action  to  recover  damages 
for  false  and  fraudulent  representations, 
and  they  have  appeared  by  separate  attor- 
neys and  served  separate  answers  setting 
tip  the  same  defense,  each  defendant  so  ap- 
pearing is  entitled,  in  the  absence  of  evi- 
dence showing  that  he  has  severed  in  his 
defense  in  bad  faith  and  with  intent  to  in- 
crease the  costs,  to  tax  a  separate  bill  of 
costs  against  plaintiff.  Royce  v.  Jones,  23 
Hun  452. 

On  a  verdict  in  favor  of  all  the  defend- 
ants, appearing  and  answering  separately, 
they  are  entitled  to  separate  bills  of  costs, 
unless  it  is  shown  that  the  appearance  by 
separate  attorneys  was  in  bad  faith,  and 
for  the  sole  purpose  of  increasing  costs; 
and  the  burden  of  proving  this  rests  on 
plaintiff.  Lane  v.  Van  Orden,  II  Abb.  N. 
C.  228;  63  How.  237,  Westbrook,  J.;  Wil- 
liams v.  Ca88ady,  22  Hun  180;  59  How. 
490. 

WTiere  the  action  was  against  seven  dif- 
ferent insurance  companies,  who  each  ap- 
peared by  separate  attorneys,  on  judgment 
in  favor  of  defendants,  only  three  sets  of 
costs  were  allowed.  Wood  v.  B*klvn  F.  Ins. 
Co.,  10  How.  154,  Mitchell,  J. 

In  an  action  against  several  defendants 
not  united  in  interest,  and  making  sep- 
arate defenses  by  separate  answers,  on  judg- 
ment for  all  the  defendants,  it  is  in  the 
discretion  of  the  court  to  restrict  them  to 
one  bill  of  costs,  or  to  allow  certain  of 
them  each  a  bill  of  costs.  Harper  v.  Cham- 
berlain, 14  Abb.  408,  Barnard,  J. 

Where  in  actions  of  tort  separate  de- 
fenses are  made  by  several  defendants  by 
separate  attorneys  in  good  faith,  and  not 
for  costs,  each  is  entitled  to  a  full  bill  of 
costs  on  succeeding  in  the  suit.  Castellanos 
v.  Beauville,  2  Sand.  670;  3  C.  R.  204,  Oak- 
ley, J. 

So  on  indemnity  bond.  Bridgeport  F.  A 
M.  Ins.  Co.  v.  Wilson,  12  Abb.  209;  20  How. 
511;   7  Bosw.  699. 

In  an  action  against  two  defendants  to 
set  aside  a  sale,  made  by  one  to  the  other, 
on  the  ground  of  fraud  and  inadequacy  of 
consideration,  if  they  appear  by  separate 
attorneys  they  are  entitled  to  separate  bills 
of  costs  if  they  succeed.  Milligan  v.  Rob- 
inson, 58  How.  380. 

In  an  action  under  the  civil  damage  law 
against  a  liquor-dealer  and  his  landlord, 
defendants  appeared  by  separate  attorneys 
and  answered  separately.  The  jury  found 
against  defendants  in  different  amounts, 
being  instructed  by  the  trial  judge  that 
they  might  do  so. — Held,  that  plaintiff  was 
entitled  to  have  a  bill  of  costs  taxed  against 
each  defendant  separately.  Mclntvre  v. 
Wynne,  16  N.  Y.  Supp.  541;  21  Civ.  Proc. 
208,  C.  P.,  Bookstaver,  J. 

So,  if  defendants  appear  by  different  at- 
torneys, but  pending  the  action  they  unite 
in  employing  the  same  attorney,  but  one 
bill  of  costs  for  subsequent  proceedings  can 


be  allowed  them  if  they  succeed.  Castel- 
lanos v.  Beauville,  2  Sand.  670;  3  C.  R. 
204,  Oakley,  J. 

Where,  in  an  action  against  several  de- 
fendants sued  jointly,  one  of  them  appears 
and  demurs  to  the  complaint,  and  the  oth- 
ers appear  by  a  different  attorney  and  put 
in  a  joint  answer,  and  judgment  is  given 
for  the  defendant  on  the  demurrer,  and  the 
complaint  is  dismissed,  and  judgment  there- 
on in  favor  of  the  other  defendants,  two 
separate  bills  of  costs  are  taxable  against 
plaintiff.     Wilbur  v.  Wiltsey,  13  How.  506. 

But  where,  in  such  a  case,  some  of  the 
defendants,  who  had  jointly  answered,  ap- 
pear by  different  attorneys  on  the  argu- 
ment of  the  appeal  taken  by  plaintiff,  they 
cannot  recover  separate  bills  of  costs  on 
affirmance.  lb.  See  De  Lamater  v.  Car- 
man, 2  Daly  182,  where  separate  costs  were 
allowed  below,  but  only  one  bill  of  costs  on 
appeal. 

Where  defendants  answered  by  separate 
attorneys,  but  on  appeal  to  General  Term 
united  in  the  case  on  appeal,  and  General 
Term  ordered  a  new  trial  with  costs  to  each, 
and  plaintiff  appealed  to  the  court  of  ap- 
peals, where  the  order  was  affirmed  and 
judgment  absolute  rendered, — Held,  that 
one  bill  of  costs  should  be  given  up  to  the 
recovery  of  the  judgment,  two  to  General 
Term,  and  a  joint  bill  of  costs  to  the  court 
of  appeals.  Von  Keller  v.  Schulting,  45 
How.  139. 

If  in  an  action  on  a  note  one  defendant 
demurs  and  the  other  answers,  a  plaintiff 
who  recovers  against  each  can  have  but  one 
bill  of  costs.  Pratt  v.  Allen,  19  How.  450, 
Buffalo  Supr.  Otherwise  on  appeal,  if  two 
are  taken.     lb. 

In  an  action  to  declare  unconstitutional 
an  act  to  establish  an  electric  light  plant 
in  a  city,  the  city,  the  mayor,  the  council, 
and  the  board  of  water  commissioners  were 
defendants,  and  made  four  separate  ap- 
pearances. There  was  nothing  to  show  that 
the  three  first-named  defendants  represented 
any  other  interest  than  that  of  the  city; 
but  it  was  shown  that  the  water  commis- 
sioners were  accustomed  to  be  represented 
in  public  matters  by  their  own  attorney, 
and  that  they  sometimes  held  interests  an- 
tagonistic to  the  city. — Held,  that  an  order 
taxing  four  bills  of  costs  against  plaintiff, 
as  a  condition  of  his  discontinuing  the  ac- 
tion, would  be  modified  so  as  to  tax  only 
two.  Hequembourg  v.  Bookstaver.  7  N.  Y. 
Supp.  217 ;  26  State  Rep.  479 ;  54  Hun  89. 

Where  one  beneficiary  filed  objections  to 
an  executor's  account,  claiming  that  two 
others  should  be  charged  with  advance- 
ments, and  the  surrogate  sustained  his  ob- 
jections, and  separate  appeals  were  taken  by 
the  executor  and  by  each  of  the  two  per- 
sons sought  to  be  charged,  but  the  same 
questions  were  involved  in  each  appeal  and 
all  were  argued  together,  and  the  remittitur 
in  each  directed  costs  to  be  paid  out  of  the 
estate, — Held,  that  the  respondent,  as  well 
as  the  appellant,  was  entitled  to  tax  her 
costs.     Lawrence  v.  Lindsey,  70  N,  Y*  5^« 
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Judgment  for  one  defendant. — Where, 

in  a  suit  against  three,  for  the  recovery  of 

money,  two  suffer  judgment  by  default,  and 

the  third  defends  the  suit  and  has  a  ver- 
dict  in   his   favor,   he  is  entitled  to  costs 

against   plaintiff.     Comstock   v.   Bayard,   2 

Sand.  705. 

A    judgment   of    Special    Term    provided 

that  a  complaint  of  plaintiff  be  dismissed 

on  the  merits,  and  that  the  five  defendants 

recover  $384.95  costs,  of  plaintiff.     On  ap- 
peal the  judgment  was  affirmed  as  to  one 

defendant,  with   costs  of  suit,  reversed   as 

to  three  defendants,  and  as  to  one  neither 

reversed  nor  affirmed. — Held,  that  the  two 

defendants    could    recover    their    costs    as 

awarded   by   the   court   below.     Hauselt   v. 

Bonner,  6  N.  Y.  Supp.  473. 

Severing  for  costs. — Where  defendants 

sever  in  their  defenses,  collusively,  and  to 

increase  the  costs,  the  court,  on  judgment 

for  defendants,  will  allow  but  one  bill  of 
cost*.  Slater  Bank  v.  Sturdy,  15  Abb.  75. 
The  fact  that  the  attorneys  who  appear 
for  defendants  severing  in  their  defenses, 
occupy  the  same  office,  affords  strong  pre- 
sumption that  the  severance  was  to  increase 
costs,     lb. 

Several  defendants  appearing  by  different 
attorneys  who  are  partners,  are  entitled, 
if  thev  succeed,  to  only  one  bill  of  costs. 
Crofts  v.  Rockefeller,  1  C.  R.,  N.  S.  177; 
6  How.  9,  Parker,  J.;  Tracey  v.  Stone,  5 
How.  104;  3  C.  R.  73,  162,  Parker,  J. 

Where,  in  an  action  against  several  al- 
leged to  be  jointly  liable  on  contract,  two 
appeared  by  one  attorney,  and  the  other  ap- 
peared by  another  attorney,  who  was  clerk 
in  the  office  of  the  first  one,  and  defendants 
succeeded,  but  one  bill  of  costs  was  allowed. 
Perry  v.  Livingston,  6  How.  404,  W.  F. 
Allen,  J. 

In  an  action,  brought  against  defendants 
as  co-partners,  each  appeared  by  a  separate 
attorney  and  served  a  separate  answer. 
The  defendant  Robert,  who  resided  in  this 
State,  appeared  by  S.  The  defendant 
James,  who  was  a  non-resident,  having  left 

§  3230.     [Am'd,  1900.]     When  costs  are  discretionary. 

Except  as  prescribed  in  the  last  two  sections,  the  court  may,  upon  the  render- 
ing' of  a  final  judgment,  in  its  discretion,  award  costs  to  any  party  in  9uch  sum  not 
exceeding  the  total  amount  authorized  by  statute  as  to  the  court  shall  seem  just. 

Co.  Proc.  §  306.  Am'd  L.  1900,  c.  181.  The  amendment  of  1900  inserted  the  limi- 
tation in  the  last  clause. 


the  State  to  avoid  his  creditors,  and  having 
no  property  subject  to  attachment,  was 
served  by  publication  and  appeared  by  D. 
The  notice  of  the  retainer  for  Robert  was 
in  the  handwriting  of  D.  and  the  answers 
were  identical;  that  of  James  being  copied 
and  verified  in  the  office  of  the  attorney 
for  Robert. — Held,  that  the  severance  was 
in  bad  faith,  and  that  but  one  bill  of  costs 
should  be  allowed  to  defendants.  Williams 
v.  Cassady,  22  Hun  180;  59  How.  490. 

Infancy. — Where  the  defense  of  infancy 
is  set  up  by  one  of  several  defendants,  plain- 
tiff may,  as  to  him,  discontinue  the  action 
without  costs,  on  application  to  the  court 
before  trial;  but  if  he  goes  to  trial  and 
compels  defendant  to  establish  his  defense 
of  infancy,  then  plaintiff  must  pay  the 
costs.  Cuyler  v.  Coats,  10  How.  141, 
Welles,  J. 

Where  two  are  sued  on  a  joint  note  and 
they  answer  separately,  one  pleading  in- 
fancy, they  thenceforth  cease  to  be  united 
"in  interest."  In  such  a  case,  the  judge  on 
the  trial,  on  the  fact  of  infancy  being 
proved,  may,  in  his  discretion,  permit  plain- 
|  tiff  to  discontinue  the  action  as  against 
such  infant  without  costs.  Butler  v.  Mor- 
ris, 1  Bosw.  329. 

Or  on  motion,  where  it  is  shown  by  the 
answer.  Wellington  v.  Claason,  9  Abb.  176; 
18  How.  10,  Ingraham,  J. 

Several  plaintiffs.  —  In  an  action  by 
plaintiffs  to  recover  damages  accruing  to 
them  severally,  defendant  is  entitled  to  costs 
against  those  plaintiffs  whom  he  defeats. 
Knowlton  v.  Pierce,  41  How.  361. 

If  he  enters  judgment  for  costs  against 
two  only  of  the  plaintiffs  whom  he  defeats, 
such  plaintiffs  cannot  have  the  judgment 
set  aside  for  irregularity,  but  may  apply  to 
the  court  to  compel  the  judgment  to  be  en- 
tered against  the  joint  plaintiffs.     lb. 

Where  a  wife  sues  for  separation,  if  she 
fails  she  may  be  charged  with  costs.  Don- 
nerstag  v.  Donnerstag,  4  Law  Bull.  53,  N. 
Y.  Supr.,  Russell,  J. 


General  rules  and  principles. — Costs  in 
an  equity  suit  are  discretionary,  both  as  to 
the  granting  and  as  to  the  amount,  except 
that  the  total  amount  cannot  exceed  that 
provided  by  §  3230.  Paley  v.  Smith,  74 
Misc.    560;    132  N.  Y.   Supp.   153. 

When  the  court  in  a  common-law  action 
reverses  the  judgment  by  default  against 
one  defendant  and  another  defendant  suc- 
ceeds upon  the  trial,  the  right  of  the  latter 
to  costs  rests  in  the  discretion  of  the  court 
and  they  cannot  be  taxed  unless  specifically 
awarded,  although  the  trial  court  granted 
such  defendant  an  extra  allowance.    Union 


Bk.  of  Brooklvn  v.  Case,  84  N.  Y.  Supp. 
551. 

In  an  action  brought  by  a  testamentary 
trustee  for  the  construction  of  the  will,  in- 
cidentally involving  an  interpretation  of 
the  clause  concerning  the  remainder  but 
mainly  because  of  conflicting  claims  to  the 
income  of  the  trust, — Held,  that  the  costs 
should  be  paid  out  of  the  income.  Denison 
v.  Denison,  96  App.  Div.  418;  89  N.  Y. 
Supp.  126. 

Where  a  life  insurance  company  sued 
upon  a  policy  has  paid  the  money  into 
court  and   brought  in  the  personal   repre- 
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sentatives  of  the  deceased  by  an  order  of 
interpleader,  the  action  being  brought  bv 
an  alleged  assignee  of  the  policy, — Held, 
where  it  did  not  appear  that  the  defendant 
was  guilty  of  any  fraud  in  resisting  the 
claim  of  the  plaintiff  or  in  claiming  the 
fund,  costs  and  an  extra  allowance  should 
not  have  been  awarded  against  the  defend- 
ant. Von  Schuckmann  t.  Hen  rich,  93  App. 
Div.  278;  87  N.  Y.  Supp.  673. 

In  an  action  to  set  aside  a  transfer  of 
property  as  obtained  by  fraud,  where  no 
fraud  was  found  on  the  part  of  two  of  the 
defendants,  who  had  a  lien  on  the  property 
for  advances, — Held,  that  in  the  absence  of 
a  tender  of  such  advances,  plaintiff  was  not 
entitled  to  the  costs  of  the  action  as  against 
such  defendants.  Ingersoll  v.  Cunning- 
ham, 95  App.  Div.  571;  88  N.  Y.  Supp.  711. 

The  discretion  of  the  surrogate  in  charg- 
ing an  executor  personally  with  costs  upon 
his  accounting  will  not  be  interfered  with 
except  in  case  of  abuse.  Matter  of  Long 
Island  Loan  &  Trust  Co.,  92  App.  Div.  5; 
87  N.  Y.  Supp.  318. 

An  executor  will  be  charged  with  costs 
where  he  denies  assets  and  they  appear, 
lb. 

In  an  action  to  foreclose  a  mortgage, 
where  the  defendant  claims  that  the  mort- 
gage should  be  reformed  as  not  embodying 
the  true  agreement  of  the  parties,  and  is 
defeated  upon  this  issue,  but  succeeds  in 
having  a  reduction  of  the  amount  found 
due.  the  plaintiff  should  be  allowed  the  costs 
of  the  action  up  to  and  including  the  trial, 
and  those  costs  should  be  deducted  from 
the  amount  awarded  to  the  defendant  in 
the  final  judgment.  Sternbach  v.  Fried- 
man, 75  App.  Div.  418;  78  N.  Y.  Supp. 
318. 

Upon  a  recovery  by  plaintiff  against  one 
of  two  defendants,  his  complaint  as  to  the 
other  being  dismissed,  the  award  of  costs 
to  the  latter  against  plaintiff  is  in  the  dis- 
cretion of  the  court,  and  this  rule  obtains 
in  an  action  in  the  New  York  municipal 
court.  Sinskie  v.  Brust,  66  App.  Div.  34; 
72  N.  Y.  Supp.  922. 

In  an  action  to  redeem  from  a  mortgage, 
brought  after  foreclosure  by  the  holder  of 
an  inchoate  right  of  dower  who  had  been 
omitted  as  a  party  to  the  foreclosure, — 
Held,  that  a  provision  in  the  judgment  in 
favor  of  the  plaintiff  which  allowed  costs 
to  the  defendant  who  was  the  owner  of  the 
mortgage  and  purchaser  of  the  property, 
was  improper.  Mackenna  v.  Fidelity  Trust 
Co.,  184  N.  Y.  411;  77  N.  E.  721. 

In  an  action  to  test  the  validity  of  a 
will  brought  under  §  2653a  the  court  may 
in  its  discretion  award  costs  out  of  the 
estate  to  the  unsuccessful  contestants,  un- 
der §  3230;  as  §  3228  does  not  apply.  Lar- 
kin  v.  McNamee.  109  App.  Div.  884;  96  N. 
Y.  Supp.  827;    35  Civ.  Proc.  276. 

In  an  action  in  which  plaintiff  sought 
to  have  certain  instruments  given  as  se- 
curity for  advances  of  money  set  aside,  and 
an  accounting  had,  because  of  usury  in  the 
transaction,  but  retained  the  amount  of 
advances  made, — Held,  that  he  should  not 


be  allowed  costs.    Hagaman  v.  Reinach,  48 
Misc.  206;  96  N.  Y.  Supp.  719. 

Counsel  fees  of  beneficiaries  of  a  trust, 
litigating  against  each  other, — Held,  not  to 
be  allowed  out  of  the  fund.     Blair  v.  Car- 

fill,    111    App.   Div.   853;    98  N.   Y.    Supp. 
09. 

In  an  action  to  foreclose  a  mechanics' 
lien  which  resulted  in  a  dismissal  of  the 
complaint,  it  was  error  to  charge  the  costs 
of  the  action  against  a  sublienor  who  was 
made  a  defendant  to  the  action,  but  who 
did  not  foment  the  litigation  nor  protract 
it,  and  merely  endeavored  to  enforce  his 
rights  in  subordination  to  those  of  the 
plaintiff.  Condon  v.  Church  of  St.  Augus- 
tine, 112  App.  Div.  168;  98  N.  Y.  Supp. 
253. 

Plaintiff  having  filed  a  mechanic's  lien 
for  $47,  and  the  evidence  showing  that  he 
was  entitled  to  $2.62, — Held,  that  costs 
should  not  be  allowed  to  him.  Majory  v. 
Schubert,  82  App.  Div.  633;  81  N.  Y.  Supp. 
703. 

A  complaint  in  an  action  to  foreclose  a 
mechanic's  lien,  in  which  the  first  name  of 
the  owner  was  alleged  to  have  been  mis- 
stated in  the  notice  of  lien  and  asking  that 
the  lien  be  adjudged  to  be  an  incumbrance 
on  the  property. — Held,  to  state  a  cause 
of  action  in  equity  to  which  the  provisions 
of  §  3228,  subd.  4,  did  not  apply,  and  the 
costs  were  not  thereby  limited.  Faville  v. 
Hadcock,  39  Misc.  397;  80  N.  Y.  Supp.  23. 

The  mortgage  matured  in  March,  suit 
to  foreclose  it  was  begun  in  July  without 
previous  demand  of  payment,  and  there- 
after the  grantee  of  the  mortgagor  tendered 
the  amount  of  principal  and  interest  due, 
without  the  costs,  and  the  tender  was  re- 
fused.— Held,  that  an  order  to  show  cause 
"why  an  order  should  not  be  entered  de- 
claring that  the  plaintiff  is  not  entitled  to 
the  costs  in  said  foreclosure  suit,  and  stay- 
ing the  proceedings  herein,  unless  the  plain- 
tiff accepts  the  sum  of  $2,050  and  cancels 
the  said  mortgage,  and  why  the  plaintiff 
should  not  pay  the  costs  of  this  motion," 
was  properly  denied,  the  papers  not  offer- 
ing to  pay  such  costs  as  the  court  in  its 
discretion  should  allow.  Lewis  v.  Robin- 
son, 78  App.  Div.  579;  79  N.  Y.  Supp.  607. 

Upon  the  award  of  costs  to  lienors  upon 
the  foreclosure  of  a  mechanics'  lien  upon  a 
balance  due  from  the  State,  those  who  mere- 
ly made  formal  proofs — Held,  not  to  be 
entitled  to  costs,  but  the  representatives 
of  labor  lienors  who  performed  a  large 
amount  of  work  in  establishing  the  liens, 
to  be  entitled  to  the  usual  bill  of  costs  for 
each  lienor  and  one  trial  fee.  Newman 
Lumber  Co.  v.  Wemple,  56  Misc.  182. 

In  an  action  to  foreclose  a  mechanics' 
lien  the  award  of  costs  is  made  discretion- 
ary with  the  court  by  §  3411.  and  where 
the  owner  who  had  completed  the  work 
after  a  default,  litigated  nothing,  admitted 
his  liability  and  offered  to  pay  the  amount 
due  according  to  the  direction  of  the  court, 
— Held,  that  he  should  not  be  charged  per- 
sonally with  the  costs,  but  that  it  was 
proper  to  charge  them  upon  the  sum  com- 
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ing  to  the  defaulting  contractor  in  favor 
of  lienors.  Ottman  v.  Schenectady  Co-op- 
erative Realty  Co.,  119  App.  Div.  736;  104 
X.   Y.  Supp.  137. 

Although  costs  in  an  equity  action  are 
in  the  discretion  of  the  court,  the  discretion 
once  exercised  cannot  he  recalled,  and  it  is 
erroneous  to  amend  in  that  regard  a  judg- 
ment once  signed.  Gennert  v.  Butterick 
Publishing  Co.,  133  App.  Div.  86;  117  N. 
Y.   Supp.  801. 

When  testamentary  trustees  charged 
with  the  custody  of  several  shares  hring 
an  action  for  a  construction  of  the  will,  as 
to  the  disposition  of  one  of  the  shares,  the 
costs  should  he  charged  on  that  share  and 
not  distributed  among  all  the  shares.  Da- 
vies  v.  Davies,  129  App.  Div.  379;  113  N. 
Y.   Supp.  872. 

Persons  who  are  merely  stockholders  of 
a  corporation,  which  directed  the  prosecu- 
tion of  an  action  for  a  penalty,  are  not  so 
beneficially  interested  in  such  action  as  to 
authorize  the  court  to  charge  them  with 
the  costs  recovered  against  the  plaintiff 
therein.  Pierson  v.  Clark,  116  App.  Div. 
519;   101  N.  Y.  Supp.  719. 

In  the  fourth  department,  where  a  ver- 
dict is  set  aside  and  a  new  trial'  granted 
on  account  of  insufficient  damages,  the  trial 
court  is  not  required,  as  matter  of  law,  to 
award  costs  absolutely  against  the  moving 
party,  but  that  question  is  within  the  dis- 
cretion of  the  trial  court;  and  where  it 
does  not  appear  that  the  erroneous  verdict 
resulted  from  the  fault  or  mistake  of  such 
party,  the  discretion  of  the  trial  court  in 
refusing  to  charge  him  with  costs  will  not 
be  disturbed.  Waltz  v.  Utica  &  Mohawk 
Valley  Ry.  Co.,  116  App.  Div.  563;  101  N. 
Y.  Supp.  968. 

Where  no  costs  were  allowed  defendants 
in  a  suit  in  the  State  court  either  by  the 
United  States  supreme  court  on  appeal 
thereto,  or  in  the  court  of  appeals  on  re- 
mand from  such  supreme  court,  the  Special 
Term,  on  remand  to  it,  has  no  power,  either 
express  or  by  implication,  to  award  costs 
to  defendants  in  the  action,  where  the 
plaintiffs  succeeded  in  the  main  controversy, 
and  the  judgment  was  in  their  favor  except 
as  modified  by  the  United  States  supreme 
court.  Stevens  v.  Central  National  Bank, 
168  N.  Y.  560;  61  N.  E>  904. 

Where,  in  an  action  to  set  aside  a  con- 
veyance as  fraudulent,  it  appeared  that  the 
conveyance  was  a  mortgage,  but  taken  in 
the  form  of  a  deed,  and  the  defendants 
claimed  full  title,  they  were  not  entitled  to 
costs.  Lazarus  v.  Rosenberg,  70  App.  Div. 
105;   75  N.  Y.  Supp.  11. 

May  award  costs  against  plaintiff,  al- 
though no  jurisdiction  of  defendant.  Day 
v.  Sun  Ins.  Office,  40  App.  Div.  305;  57  N. 
Y.  Supp.  1033. 

Discretion  may  be  reviewed  where  arbi- 
trarv.  Husted  v.  Van  Ness.  1  App.  Div. 
120;*  70  State  Rep.  28;  36  N.  Y.  Supp.  1043. 

Where  four  actions  tried  as  one  only  a 
single  bill  of  costs  allowed.  Woodworth  v. 
Brooklvn  El.  R.  R.,  22  App.  Div.  501;  48 
N.  Y.  8upp.  80. 


In  equity  actions  where  both  parties  are 
partly  successful,  neither  is  entitled  to 
costs.  Barker  v.  Laney,  7  App.  Div.  352; 
40  N.  Y.  Supp.  66;  Bickford  v.  Searles,  9 
App.  Div.  158;  41  N.  Y.  Supp.  148. 

Where  assignor  of  mortgage  made  a 
party  and  answers  admitting  assignment, 
no  costs  should  be  awarded  against  him. 
Merrill  v.  Bischoff,  3  App.  Div.  361;  73 
State  Rep.  685;  38  N.  Y.  Supp.  194. 

A  person  against  whom  no  personal 
claim  is  made  but  who  unnecessarily  con- 
tests action  is  chargeable  with  a  propor- 
tionate part  but  not  the  whole  of  costs. 
First  Nat'l  Bk.  v.  Washburn,  20  App.  Div. 
518;  47  N.  Y.  Supp.  117. 

Costs  cannot  be  deducted  before  payment 
of  defendant's  mortgage  on  ground  that 
they  were  unnecessarily  increased  by  an- 
swer, where  plaintiff  only  admitted-  the 
claim  and  stated  amount  was  unknown. 
Lewis  v.  Pease,  21  App.  Div.  628;  47  N. 
Y.  Supp.  303. 

In  actions  to  redeem  the  plaintiff  pays 
costs,  although  he  obtains  relief,  unless  de- 
fendant unwarrantably  resists.  Shearer  v. 
Field,  6  Misc.  189;  27  N.  Y.  Supp.  29,  Sp. 
T.;  Navlor  v.  Colville,  20  App.  Div.  581; 
47  N.  Y.  Supp.  267. 

No  costs  against  city  in  action  to  set 
aside  assessment  made  by  a  town  or  village 
incorporated  with  city.  Tredwell  v.  Brook- 
lyn, 11  App.  Div.  224;  43  N.  Y.  Supp.  458. 

Contra  where  notice  of  demand  before 
suit.  Richter  v.  Mayor,  24  Misc.  613;  54 
N.  Y.  Supp.  150,  Sp.  T. 

No  costs  against  tax  commissioners  un- 
less there  is  gross  negligence,  bad  faith  or 
malice.  People  v.  Flagg,  49  N.  Y.  Supp. 
207,  Sp.  T. 

Costs  imposed  on  unsuccessful  lienor  in 
surplus  proceedings.  Bemus  v.  Thrall,  35 
Misc.  137;  70  N,  Y.  Supp.  463,  Sp.  T.; 
American  Mtge.  Co.  v.  Butler,  36  Misc.  253 ; 
73  N.  Y.  Supp.  334,  Sp.  T. 

Attorney  made  a  co-defendant  in  an  ac- 
tion charging  misrepresentations,  is  entitled 
to  costs.  Husted  v.  Van  Ness,  1  App.  Div. 
120;  72  State  Rep.  28;  36  N.  Y.  Supp. 
1043. 

Persons  intervening  in  proceedings  in 
form  to  punish  receiver  for  contempt,  but 
in  which  his  action  was  taken  to  procure 
further  instructions,  are  chargeable  with 
costs.  Pierce  v.  Lees,  17  App.  Div.  346;  45 
N.  Y.  Supp.  294. 

Although  court  may  disregard  stipula- 
tion that  neither  party  shall  claim  costs, 
it  will  not  do  so  ordinarily.  Simon  v. 
O'Brien.  87  Hun  160;  67  State  Rep.  460; 
33  N.  Y.  Supp.  815;  Gray  v.  Daniels,  18 
App.  Div.  463;  45  N.  Y.  Supp.  1106. 

No  costs  to  respondent  who  submits  no 
brief  and  throws  all  the  work  upon  court. 
People  v.  Hasbrouck,  21  Misc.  188;  47  N. 
Y.  Supp.  109,  Co.  Ct. 

Former  precedents  should  be  followed 
when  applicable.  Howard  v.  Moller,  12 
Misc.  79;  66  State  Rep.  686;  33  N.  Y. 
Supp.  52,  C.  P.     ' 

No  costs  to  a  trustee  whose  account   is 
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surcharged.     Gomez  v.  Gomez,  33  App.  Div. 
379;  54  N.  Y.  Supp.  237. 

Successful  contestants  as  to  construction 
of  a  will  may  be  allowed  costs.  Re  Munter, 
19  Misc.  201;  44  N.  Y.  Supp.  605.  Suit.  Ct. 

Amount  involved  considered  in  allow- 
ances; counsel  accepting  retainers  limited 
in  their  fees.  Re  Jones,  28  Misc.  599;  59 
N.  Y.  Supp.  1020,  Suit.  Ct. 

Upon  reference  of  claim  against  estate 
an  executor  is  not  entitled  to  costs  as  of 
course,  but  only  to  disbursements.  Walker 
v.  Gardener,  8  Misc.  468;  60  State  Rep. 
599;  29  N.  Y.  Supp.  669. 

Where  plaintiffs  sue  executor  and  trus- 
tee for  an  accounting  but  fail  to  show  they 
are  heirs  they  are  not  entitled  to  costs  out 
of  estate  but  costs  must  follow  usual  rule 
on  dismissal  of  complaint.  Miller  v.  Mil- 
ler, 79  Hun  197;  61  State  Rep.  856;  30  N. 
Y.  Siipp.   116. 

In  action  by  substituted  trustee 'against 
former  trustee  to  recover  fund  and  not 
for  distribution,  only  statutory  costs  may 
be  awarded,  and  the  compensation  of  plain- 
tiff's attorney  must  be  determined  in  an- 
other proceeding  or  by  agreement.  Walton 
v.  Collins,  38  App.  Div.  439 ;  57  N.  Y.  Supp. 
244. 

Where  title  to  property  is  to  be  deter- 
mined in  regard  to  its  distribution,  but  the 
property  itself  is  not  in  court  as  a  fund  to 
be  disposed  of  the  costs  cannot  be  charged 
upon  property.  Mills  v.  Mills,  50  App. 
Div.  221;  63  N.  Y.  Supp.  771. 

Allowance  and  costs  out  of  trust  fund 
equal  to  the  portion  of  income  in  contro- 
versy, disapproved.  N.  Y.  Life  Ins.  v. 
Baker,  38  App.  Div.  417;  56  N.  Y.  Supp. 
618. 

Costs  in  equity  suits,  even  against  ex- 
ecutors, are  within  the  discretion  of  the 
court,  and  its  award  will  not  be  reviewed 
on  appeal.  Van  Riper  v.  Poppenhausen,  43 
N.  Y.  68;  Taylor  v.  Root,  48  N.  Y.  687. 

In  equity  cases  costs  are  discretionary, 
both  at  Special  and  General  Term.  Har- 
rington v.  Robertson,  71  N.  Y.  280. 

The  granting  or  withholding  costs  in 
such  actions  rests  entirely  in  the  discretion 
of  the  trial  court.  Church  v.  Kidd.  3  Hun 
254.  Or  referee.  Knapp  v.  N.  Y.  El.  R.  R. 
Co.,  24  N.  Y.  Supp.  324,  N.  Y.  Supr. 

Costs  in  equity  actions  referred  to  a  ref- 
eree, are  within  the  discretion  of  the  ref- 
eree. Phelps  v.  Wood,  46  How.  1,  Hardin, 
J. 

Costs  in  equity  cases  do  not  depend  on 
any  statute,  nor  do  they  absolutely  depend 
upon  the  determination  of  the  cause.  Bel- 
mont v.  Ponvert,  38  X.  Y.  Supr.  425. 

If  it  appears  that  the  discretion  of  the 
court  below  as  to  costs  in  foreclosure  was 
exercised  under  an  erroneous  view  of  law, 
the  appellate  court  will  correct  the  error. 
Morris  v.  WTieeler.  45  X.  Y.  708. 

The  discretion  exercised  by  the  trial  court 
in  awarding  costs  in  an  equitable  action 
is  reviewable  by  General  Term  upon  an  ap- 
peal from  the  judgment.  This  discretion 
must  be  exercised  in  accordance  with   the 


rules  and  well-settled  principles  applicable 
to  the  subject,  and  cannot  be  awarded  or 
withheld  as  might  suit  the  caprice  of  the 
trial  court.     Couch  v.  Millard,  41  Hun  212. 

Where,  upon  the  trial  of  an  action,  plain- 
tiffs refused  to  offer  any  evidence  whatever 
in  support  of  the  complaint,  and  permitted 
the  same  to  be  dismissed,  and  the  whole 
trial  was  taken  up  with  consideration  of  a 
counterclaim  interposed  by  defendant, 
which  counterclaim  plaintiff  defeated,  costs 
should  not  be  awarded  against  plaintiff, 
and  the  court  on  appeal  will  strike  out  a 
provision  in  the  judgment  awarding  costs 
to  defendant,  notwithstanding  the  action  is 
an  equitable  one  and  the  award  of  costs, 
therefore,  discretionary  with  the  trial  court. 
McCulloch   v.    Vibbard,    14   Civ.   Proc.   388. 

The  direction  in  a  judgment  in  an  equity 
action  giving  costs  in  favor  of  a  defendant, 
is  equivalent  to  the  statutory  right  secur- 
ing costs  to  the  successful  parties  in  cases 
known  as  legal  actions.  House  v.  Lock- 
wood,  14  Civ.  Proc.  411;  48  Hun  550;  16 
State  Rep.  13. 

The  judgment  is,  to  the  extent  of  such 
award,  as  conclusive  between  the  parties  as 
any  other  direction  or  decision  contained  in 
it,  and  cannot  be  questioned  or  disregarded 
collaterally,  or  changed  or  modified  by  Gen- 
eral Term  on  appeal  from  an  order  adjust- 
ing the  costs.     lb. 

Where  costs  are  in  the  discretion  of  the 
court,  the  whole  subject  of  costs,  both  in 
the  court  in  which  the  judgment  was  orig- 
inally  recovered,  subsequent  to  the  judg- 
ment, and  in  the  court  of  appeals,  are  sub- 
ject to  the  control  of  the  latter  court  upon 
an  appeal  to  it.  Murtha  v.  Curlev,  3  Civ. 
Proc.  266,  Ct.  of  App.,  rev'g  Id.  86. 

The  granting  or  reduction  of  costs  is 
within  the  discretion  with  which  the  court 
is  invested  by  the  statute,  and  from  which 
it  would  seem  no  appeal  can  be  taken.  Ap- 
plication of  Tyng,  17  Week.  Dig.  234. 

The  allowance  of  costs  in  equity  actions 
is  in  the  discretion  of  the  trial  court.  That 
discretion  will  not  be  interfered  with  on 
appeal,  except  in  cases  of  abuse  or  palpable 
error,  in  disregard  of  recognized  equities 
and  rights.  House  v.  Eisenlord,  17  Week. 
Dig.  203. 

The  rule  that,  in  equitable  actions,  costs 
are  in  the  discretion  of  the  court,  was  not 
altered  or  affected  bv  the  new  Code.  Bloch 
v.  O'Brien,  23  Hun*  82. 

The  discretion  extends  to  every  stage  of 
the  case,  including  appeal  to  the  court  of 
appeals.  Chipman  v.  Montgomerv,  63  X. 
Y.  221. 

Costs  in  favor  of  one  defendant 
against  another. — The  court  has  no  power 
to  award  costs  in  favor  of  some  defendants 
against  others,  unless  it  is  necessary  to  do 
so  in  adjusting  the  "ultimate  rights"  of 
the  parties  in  the  subject-matter  of  the  ac- 
tion. People  v.  Alb.  &  Susq.  R.  R.  Co.,  5 
Lans.  25.  modfg  7  Abb.  X.  S.  255;  55  Barb. 
344;  38  How.  228;  1  Lans.  30,  modf'd  on 
another  point,  57  N.  Y.  161.  See  Budd  v. 
Munroe,   18  Hun  316,  where,  in  an  action 
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against  a  corporation  and  a  transferee  of 
its  stock  claimed   by  plaintiff,   costs   were 


awarded    to    the    corporation    against    the 
transferee. 


In  What  Cases  Costs  Discretionary. 


In  equity  cases.  Kahn  v.  Schmidt,  83 
Hun  541;  65  State  Rep.  190;  32  N.  Y. 
Supp.  33. 

There  is  no  provision  of  the  Code  which 
authorizes  a  defendant  to  claim  costs,  if 
plaintiff  is  entitled  to  costs  as  a  right. 
Devlin  v.  Mayor,  15  Abb.  N.  S.  31,  C.  P., 
Van  Brunt,  J. 

After  interpleader  action  becomes  equi- 
table. Windecker  v.  Mut.  Life  Ins.  Co.,  12 
App.  Div.  73;  43  N.  Y.  Supp.  358. 

Foreclosure  of  mechanic's  liens.  Carney 
v.  Reilly,  18  Misc.  11;  40  N.  Y.  Supp.  1123, 
App.  T. 

Divorce.  Sabater  v.  Sabater,  7  App.  Div. 
70;  39  N.  Y.  Supp.  958. 

Costs  in  partition  are  in  the  discretion 
of  the  court.  The  fact  that  an  issue  of 
fact  in  the  action  is  triable  by  jury  does 
not  bring  the  action  within  §  3228,  subd.  1. 
Weston  v.  Stoddard,  42  State  Rep.  70;  22 
Civ.  Proc.  51;    16  N.  Y.  Supp.   605. 

Instance  of  an  action  for  the  partition 
of  real  property  in  which  costs  were  prop- 
erly awarded  both  plaintiff  and  defendant 
and  charged  upon  the  shares  of  the  parties 
in  fault.     lb. 

In  foreclosure,  costs  are  in  the  discretion 
of  the  court.  Lossee  v.  Halsey,  13  Hun 
655;  Stevens  v.  Weiss,  25  Misc.  457;  55  N. 
Y.  Supp.  562,  Sp.  T. 

So  in  strict  foreclosure,  O'Hara  v. 
Brophy,  24  How.  379. 

A  foreclosure  in  which  judgment  is  de- 
manded for  a  deficiency  against  a  guaran- 
tor is  within  this  section.  Newcomb  v. 
Hale,  12  Abb.  N.  C.  338,  Westbrook,  J. 

As  to  foreclosure.  Bartow  v.  Cleveland, 
16  How.  364;  7  Abb.  339;  Gallagher  v. 
Egan,  2  Sand.  742;  Morris  v.  Wheeler,  45 
N.  Y.  70S. 

Where  a  married  woman  defends  in  fore- 
closure in  bad  faith  and  to  cause  delay,  she 
is  properly  charged  personally  with  costs. 
Shaw  v.  Niles,  10  Reporter  215. 

The  provision  that  a  defendant  in  fore- 
closure, on  whom  notice  of  no  personal 
claim  is  served  (see  §  423),  shall  pay  costs 
if  he  unreasonably  defend  the  action,  does 
not  deprive  the  court  of  the  power  in  equity 
cases  to  impose  costs  for  unreasonably  de- 
fending, on  defendants  upon  whom  a  copy 
of  the  complaint,  but  no  such  notice,  has 
been  served.  OTIara  v.  Brophy,  24  How. 
379. 

In  an  action  to  redeem  mortgaged  prem- 
ises, if  it  is  found  nothing  is  due,  costs 
against  the  mortgagee  are  proper.  Calkins 
v.  Isbell,  20  N.  Y.   147. 

As  to  costs  on  redemption.  Naylor  v. 
Colville,  20  App.  Div.  581 ;  47  N.  Y.  Supp. 
267;  see  Pratt  v.  Stiles,  17  How.  211;  9 
Abb.  150;  Davis  v.  Duffle.  18  Abb.  360, 
rev'd  on  other  grounds,  4  Abb.  N.  S.  478; 
8  Bosw.  617,  afli'd  3  Keyes  606;  3  Trans. 
App.  54. 

Although  a  subsequent  incumbrancer 
seeking  to  redeem  the  premises  from  a  sale, 


in  foreclosure  ineffectual  as  to  him,  will  not 
be  required  to  pay  the  costs  of  such  inef- 
fectual action,  yet  he  wijl  be  required  to 
pay  the  costs  of  the  action  to  redeem 
brought  by  him  unless  it  is  improperly  re- 
sisted by  the  defendant.  Belden  v.  Slade, 
26  Hun  635;  Parker  v.  Austin,  15  Week. 
Dig.  474. 

There  are  no  statutory  provisions  reg- 
ulating costs  in  an  action  for  the  admeas- 
urement of  dower  under  §  159C,  and,  conse- 
quently, costs  in  such  an  action  are  in  the 
discretion  of  the  court.  Aikman  v.  Harsell, 
98  N.  Y.  186;  5  Civ.  Proc.  93,  aftVd  31 
Hun  634. 

Where  the  proceedings  on  the  part  of 
plaintiff  in  an  action  for  specific  perform- 
ance under  an  alleged  contract  have  been 
manifestly  fair,  equity  will  not  charge  him 
with  costs  on  the  failure  of  his  action. 
Kayser  v.  Arnold,   10  State  Rep.   105. 

No  costs  will  be  allowed  where  there  is 
reason  to  believe  that  both  parties  to  a 
divorce  suit,  through  the  aid  of  detectives 
employed  for  that  purpose,  obtained  false 
testimony.  Beadleston  v.  Beadleston,  20 
State  Rep.  21. 

In  a  proceeding  under  L.  1880,  c.  269,  to 
reduce  an  excessive  and  unequal  assessment, 
the  relator,  on  appeal  by  certiorari,  can- 
not, under  §  6,  recover  costs  against  the 
assessors  unless  it  is  shown  that  they  acted 
with  gross  negligence  or  in  bad  faith.  Peo- 
ple ex  rel.  v.  Russell,  10  N.  Y.  Supp.  391 ; 
32  State  Rep.  20. 

In  proceedings  under  L.  1880,  c.  269 
(now  Tax  Law),  to  review  an  assessment, 
where  it  appears  to  the  court  that  the 
assessors  have  acted  "with  gross  negli- 
gence," costs  may  be  awarded  against  them. 
People  v.  Carter,  119  N.  Y.  654. 

Assessors,  in  disregard  of  the  former  de- 
cision of  this  court  (reducing  the  assess- 
ment for  the  previous  year),  assessed  the 
property  at  the  same  amount  they  did  for 
the  previous  year. — Held,  that  under  the 
circumstances  they  were  properly  charged 
with  costs.  Matter  of  Eckerson,  17  State 
Rep.  689. 

It  is  the  settled  rule  not  to  grant  costs 
in  condemnation  proceedings.  Matter  of 
Union  El.  R.  R.  Co.,  55  Hun  163. 

The  statute,  Lw  1880,  c.  269  (now  Tax 
Law),  allows  no  costs  against  assessors, 
unless  in  imposing  the  tax  they  act  in  bad 
faith  or  are  guilty  of  gross  negligence,  in 
which  case  costs  may  be  awarded  against 
them.  People  v.  Christie.  14  State  Rep. 
525. 

Costs  are  at  the  discretion  of  the  court 
in  proceedings  to  enforce  liens  under  L. 
1885,  c.  342,  though  commenced  before  its 
passage.  Fargo  v.  Helmes,  43  Hun  17;  6 
State  Rep.  584. 

The  costs  in  an  action  brought  in  pur- 
suance of  the  City  Lien  law,  L.  1878,  c. 
315  (now  Lien  Law),  rest  in  the  discretion 
of  the  court,  which  has  power  to  award  a 
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separate  bill  of  costs  in  favor  of  each  of 
several  defendants.  McChesney  v.  City  of 
Syracuse,  75  Hun  503;  27  N.  Y.  Supp.  508. 

Costs  have  been  held  discretionary  in  the 
following  cases: 

In  an  action  to  redeem,  tried  before  a  ref- 
eree. Pratt  v.  Stiles,  17  How.  211;  9  Abb. 
150. 

In  an  action  for  the  recovery  of  money 
due,  and  also  to  recover  money  paid,  for 
which  a  receipt  was  given  through  fraud  or 
mistake,  the  judgment  being  simply  for  the 
money  due.  Hammond  v.  Slocum,  50  How. 
415.  But  see  the  last  subdivision  of  the 
preceding  section. 

In  an  action  to  reform  a  contract  for 
mistake  and  for  judgment.  Pennell  v.  Wil- 
son, 2  Abb.  N.  S.  466;  2  Rob.  505,  Robert- 
son, J. 

In  an  action  brought  by  a  judgment- 
creditor  to  set  aside,  as  fraudulent,  a  con- 
veyance of  land  made  by  the  debtor.  Bloch 
v.  O'Brien,  23  Hun  82. 

In  an  action  for  damages  for  breach  of 
an  indenture  of  apprenticeship,  and  to  pro- 
cure it  to  be  cancelled.  Gleason  v.  Pease, 
11  Hun  232. 

In  an  action  to  annul  a  tax  certificate. 
Newell  v.  Wheeler,  48  N.  Y.  486. 

In  an  action  by  a  pledgor  to  recover  a 
surplus  collected,  and  the  securities  as 
vouchers.  Cahoon  v.  Bk.  of  Utica,  7  N.  Y. 
486;   7  How.  401,  rev'g  7  How.  134. 

So  in  an  action  for  an  accounting  be- 
tween co-tenants,  where  the  prayer  of  the 
complaint  is  to  recover  such  proportion  of 
the  rents  as  plaintiff  as  tenant  in  common 
is  entitled  to,  and  for  such  other  or  further 
relief  as  to  the  court  may  seem  meet. 
Phelps  v.  Wood,  46  How.  1,  Hardin,  J. 

Where  an  action  for  an  accounting  is 
brought,  and  is  a  necessary  method  of  clos- 
ing up  a  matter,  and  it  appears  that  a 
small  balance  is  due  defendants  from  plain- 
tiff, it  is  not  a  proper  case  for  costs  against 
plaintiff.  Garvey  v.  Owens,  35  State  Rep. 
133. 

The  award  of  costs  in  actions  for  account- 
ing is  in  the  discretion  of  the  court.  That 
discretion  is,  in  the  first  instance,  exercised 
by  the  trial  court,  upon  the  rendering  of 
final  judgment,  and  although  that  exercise 
of  discretion  is  subject  to  review  on  appeal, 
it  is  not  very  often  interfered  with,  and 
never  unless  it  plainly  appears  that  the 
award  is  in  violation  of  the  equities  of  the 
case.  Abell  v.  Bradner,  39  State  Rep.  5; 
Kahn  v.  Lichenstein,  28  App.  Div.  211 ;  50 
N.  Y.  Supp.  900. 

It  is  within  the  discretion  of  the  court 
to  award  taxable  costs  to  an  attorney  who 
appears  for  a  lunatic  in  proceedings  to  set 
aside  a  commission  in  lunacy.  Carter  v. 
Beckwith,  11  N.  Y.  Supp.  170;  32  State 
Rep.  880. 

Where  a  question  relating  to  the  validity 
of  a  will  is  new,  and  the  claim  made  by 
plaintiff  in  an  action  for  construction  is 
manifestly  in  accordance  with  the  intention 
of  the  testator,  the  court  will  not  give  costs 
against  plaintiff.  Nelson  v.  McDonald,  61 
Hun  402. 


In  an  action  to  restrain  a  nuisance  and 
for  damages.  Parker  v.  Laney,  58  N.  Y. 
469,  rev'g  1  T.  A  C.  590. 

To  enjoin  the  parties  from  perfecting  an 
irregular  sale.  Sunney  v.  Roach,  4  Abb, 
16,  C.  P.,  Brady,  J. 

To  set  aside  an  assignment  for  the  bene- 
fit of  creditors.  Webb  v.  Daggett,  2  Barb. 
9,  Harris,  J. 

In  actions  to  vacate  the  award  of  arbi- 
trators. Wood  v.  Brooklyn  F.  Ins.  Co.,  10 
How.  154,  Mitchell,  J. 

In  an  action  by  personal  representatives 
of  a  deceased  judgment-creditor,  to  revive 
the  judgment.  Ireland  v.  Litchfield.  8 
Bosw.  634;  22  How.  178. 

In  an  action  to  charge  the  estate  of  de- 
ceased partners  with  a  partnership  debt,  on 
allegations  of  insolvency  of  the  survivor; 
and  the  court  of  appeals  will  not,  in  such 
case,  review  the  award  of  costs  by  the  court 
below,  against  the  executors.  Van  Riper 
v.  Poppenhauseh,  43  N.  Y.  69. 

A   creditor   who  recovers   a   debt   in  an 
equitable  action  recovers  costs  also,  unless   * 
special  and  strong  reasons  to  the  contrary 
prevent.     Couch  v.  Millard,  41  Hun  212. 

Where  a  person,  who  is  engaged  in  busi- 
ness as  a  co-partner  with  another,  and  is 
ostensibly  competent  to  carry  it  on,  incurs 
in  form  the  usual  liability  appertaining  to 
it,  and  escapes  that  liability  by  pleading 
his  infancy,  it  is  not  a  just  exercise  of  dis- 
cretion to  allow  him  to  recover  costs  after 
having  enjoyed  the  advantages  of  the  pur- 
chase of  property  by  the  firm.  Yamato 
Trading  Co.  v.  Hoexter,  44  Hun  491. 

An  order  of  General  Term,  affirming  an 
order  of  Special  Term  granting  plaintiff's 
application  for  a  peremptory  mandamus, 
was  "reversed  and  motion  denied,  with 
costs,"  by  the  court  of  appeals;  an  alter- 
native writ  would  have  been  required  but 
for  the  adoption  by  the  parties  of  an  agreed 
statement  of  facts,  upon  which  the  motion 
for  a  peremptory  writ  was  made, — Held, 
that  the  case  must  be  deemed  a  special  pro- 
ceeding, and  that  the  right  to  costs  was  dis- 
cretionary and  dependent  upon  the  effect 
of  the  direction  in  the  judgment  of  the 
court  of  appeals.  People  v.  N.  Y.,  I*.  E. 
&  W.  R.  R.  Co.,  47  Hun  43;  14  State  Rep. 
168. 

Where  two  actions  for  injunction  are 
brought  when  only  one  was  necessary,  and 
the  same  evidence  to  some  extent  are  taken 
in  both,  costs  should  be  awarded  to  plain- 
tiff only  in  one  action.  Munro  v.  Tousey, 
36  State  Rep.  522;  13  N.  Y.  Supp.  81. 

An  action  to  restrain,  as  an  infringement 
of  plaintiff's  exclusive  right  to  the  title 
of  a  book,  the  publication  by  defendants  of 
a  book  on  the  cover  of  which  that  title 
appeared  as  the  name  of  the  author,  with 
i  picture  copied  from  the  cover  of  plain- 
tiff's book,  was  brought  after  defendants 
had  offered  to  dispense  with  the  use  of  such 
picture  in  future.  There  was  no  proof  that 
any  purchaser  was  deceived. — Held,  that, 
on  judgment  for  defendants,  it  was  a  prop- 
er exercise  of  discretion  to  award  them 
costs  and  an  extra  allowance.    lb. 
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Where  plaintiff  accepts  an  answer  with 
knowledge  that  the  attorney  was  employed 
by  a  committee  whose  powers  had  ceased, 
it  is  properly  charged  with  costs,  although 
no  actual  collusion  between  it  and  said  at- 
torney is  shown.  Holy  Trinity  Ch.  v.  St. 
Stephen's  Ch.,  38  State  Rep.  120. 

Stakeholder.  —  An  insurance  company 
which  is  ready  to  pay  the  amount  of  a  pol- 
icy to  whoever  is  entitled  thereto,  should 
not  be  charged  with  costs,  in  an  action  by 
one  claimant  against  the  company  and  an- 
other claimant,  to  determine  the  conflict- 
ing claims;  but  should  be  allowed  costs,  to 
be  paid  by  the  unsuccessful  claimant. 
Barry  v.  Equitable  L.  Ass.  Soc.,  50  N.  Y. 
587,  affi'g  14  Abb.  K.  S.  385n. 

And  is  not  bound  to  offer  to  pay  the  fund 
into  court  as  a  condition  of  being  exon- 
erated from  costs,  where  a  suit  on  the  same 
cause  of  action  is  pending  against  it  in  an- 
other State.    lb. 

A  stakeholder  who  refuses  to  pay  money 
to  either  claimant,  assigns  no  reason  there- 
for, and  litigates  without  offering  to  pay 
the  money  into  court,  is  liable  for  costs. 
Bevier  v.  Schoonmaker,  29  How.  411. 

Costs  refused  against  a  mere  stakeholder 
under  the  lien  law.  Eagleson  v.  Clark,  2 
E.  D.  S.  644;  2  Abb.  364. 

Purchase  of  town  bonds.— The  county 
judge  has  no  power  to  award  costs  in  a 
proceeding  to  compel  the  purchase  of  town 
bonds  by  the  county  treasurer,  brought 
under  the  provisions  of  L.  1869,  c.  907,  as 
amended  by  L.  1871,  c.  283,  §  3240.  §  3240 
does  not  apply  to  such  a  case,  as  the  pro- 
ceeding is  before  the  county  judge  as  an 
officer  designated  by  the  statute,  and  not 
before  a  court  of  record.  Hill  v.  Sheldon, 
28  State  Rep.  885.  See  now  General  Mu- 
nicipal Law. 

Amendments.— The  costs  on  permitting 
amendments  are  in  the  discretion  of  the 
judge  who  allows  the  amendment.  Eggert 
v.  Bennett,  4  Law  Bull.  5,  N.  Y.  Supr., 
Truax,  J. 

Upon  sustaining  a  demurrer  to  a  com- 
plaint with  leave  for  plaintiff  to  amend, 
costs  are  not  in  the  discretion  of  the  court. 
Childs  v.  Algie,  4  Law  Bull.  7,  C.  P.,  Beach, 
J. 

Costs  out  of  the  estate.— Costs  in  an 
action  for  the  construction  of  a  will  are 
not  governed  by  an  invariable  rule,  but 
depend  on  the  particular  circumstances. 
Where  the  intent  of  the  testator  was  to  give 
the  use  of  his  property  to  the  widow  and 
the  principal  to  his  son, — Held,  that  a  de- 
cree charging  the  costs  upon  the  estate,  so 
that  the  widow  should  lose  the  use  and  the 
son  the  principal  to  that  extent,  was  not 
inequitable  as  against  the  widow.  Brown 
v.  Brown,  41  N.  Y.  507;  Qourley  v.  Camp- 
bell, 66  N.  Y.  169,  rev'pr  6  Hun  218;  Law- 
rence v.  Lindsay,  68  N.  Y.  108,  rev'g  7 
Hun  641.  See  Savage  v.  Sherman,  87  N. 
Y.  277,  below,  24  Hun  307. 

Where  appellants  claimed  that  testator 
died  intestate  as  to  one  fourth  of  the  es- 
tate, and  the  executor,  therefore,  brought 
an   action   for   construction,   and  both  the 


court  below  and  the  court  of  appeals  held 
against  appellant, — Held,  that  costs  could 
not  be  awarded  to  the  litigants,  other  than 
plaintiff,  out  of  the  estate.  McLean  v. 
Freeman,  70  N.  Y.  81,  affi'g  9  Hun  246. 

Costs  of  an  action  for  the  construction 
of  a  will  are  not  charged  to  the  estate  if 
the  action  was  brought  by  a  party  having 
a  mere  legal  interest,  and  who  might  have 
sued  in  ejectment.  Post  v.  Hover,  33  N.  Y. 
593,  affi'g  30  Barb.  312. 

Where,  in  an  action  to  determine  the  right 
to  a  fund,  plaintiff  is  adjudged  to  be  its 
owner,  it  is  improper  to  allow  defendant 
costs  out  of  the  fund.  Where  costs  are  in 
the  discretion  of  the  court,  that  discretion 
must  be  exercised  within  the  limits  of  the 
law.  This  principle  is  applicable  in  "both 
law  and  equity  cases.  Sheehan  v.  Huerstel, 
46  N.  Y.  Supr.  64. 

As  to  costs  payable  from  a  fund  in  case 
of  deposit,  see  Bushnell  v.  Chautauqua  Nat. 
Bk.,  74  N.  Y.  290,  below,  10  Hun  378. 

In  an  equitable  action  respecting  a  fund 
left  bv  will, — Held,  that  as  appellants  suc- 
ceeded in  part,  they  should  have  costs  from 
the  fund.  Thurber  v.  Chambers,  66  N.  Y. 
42,  below,  4  Hun  721. 

Where  collateral  heirs  compelled  the  liti- 
gation and  put  all  the  other  parties  on  the 
defensive,  and  claimed  more  than  belonged 
to  them,  and  only  succeeded  in  some  re- 
spects, and  as  what  they  wrest  from  the 
charities  is  against  the  intention  of  the  tes- 
tator and  in  spite  of  his  avowed  purpose, 
all  the  costs  should  come  out  of  the  share 
which  devolves  upon  the  heirs  and  next  of 
kin.  Booth  v.  Baptist  Church,  126  N.  Y. 
215;  37  State  Rep.  79. 

Unnecessary  parties. — If,  after  being 
served  with  a  notice  in  foreclosure,  and 
with  a  stipulation  that  nothing  in  the  judg- 
ment shall  affect  her  claim  to  dower,  a 
wife  appears  and  sets  up  the  defense  that 
she  is  not  a  necessary  party,  neither  party 
will  be  entitled  to  costs  against  the  other. 
Barker  v.  Burton,  67  Barb.  458,  Hardin,  J. 
See  §  ,423. 

One  who  improperly  makes  a  person  a 
party  in  foreclosure,  alleging  that  he  is  a 
junior  incumbrancer,  when,  in  fact,  he  was 
the  purchaser  under  the  foreclosure  of  a 
prior  mortgage  to  which  plaintiff  was  not 
made  a  party,  must  be  charged  with  the 
costs  of  such  defendant.  Salmon  v.  Allen, 
11  Hun  29.  See  Salmon  v.  Gedney,  75  N. 
Y.  479. 

Where,  on  an  application  to  require  the 
receiver  of  an  insolvent  insurance  company 
to  adjust  and  pay  losses  accruing  before  his 
appointment,  the  holders  of  unexpired  pol- 
icies come  in  on  their  own  motion  as  con- 
testants  to  litigate  in  conjunction  with  the 
receiver,  they  are  not  entitled  to  costs. 
The  receiver  is.  People  ex  rel.  v.  Security 
Life  Ins.  Co.,  71  N.  Y.  222,  below,  11  Hun 
96. 

Where  trustee  unnecessarily  makes  cestui 
que  trust  a  party  defendant,  costs  should  not 
be  allowed  to  both.  Roberts  v.  N.  Y.  El. 
R.  R.,  155  N.  Y.  31;  49  N.  E.  262. 

In   abutters'   action  complaint   dismissed 


4732 


COSTS,    AWARD   OF;    TWO   OK    MOBE   Ac'ns. 


§3231 
c21,tl,a.l 


as  to  parties  improperly  joined  as  plaintiffs 
without  costs.  Walsh  v.  Brooklyn  Union 
El.  R.  R.,  69  App.  Div.  389;  74  N.  Y.  Supp. 
1019. 

No  allowance  to  special  guardian  when 
appointment  unnecessary.  Matter  of  Kemp, 
7  App.  Div.  609;  40  N.  Y.  Supp.  1144. 

Effect  of  offer. — The  discretion  of  court 
is  controlled  by  sections  relating  to  offer 
of  judgment.  Schulte  v.  Lestershire  Boot 
&  Shoe  Co..  88  Hun  226;  68  State  Rep.  258; 
34  N.  Y.  Supp.  663. 

In  equity  actions  where  defendant  in  his 
answer  offers  the  relief  ultimately  decreed, 
no  costs  should  be  imposed.  Bickford  v. 
Searles,  9  App.  Div.  158;  41  N.  Y.  Supp. 
148. 

Offer  of  judgment  at  trial  is  too  late  to 
avoid  costs.  Stackhouse  v.  H  olden,  66 
App.  Div.  423;  73  N.  Y.  Supp.  203. 

Serving  an  offer  to  allow  judgment  to 
be  entered  for  a  specific  sum,  "with  costs," 
is  not  such  a  recognition  of  liability  for 
costs  as  to  preclude"  the  party  from  claim- 
ing that  they  can  only  be  awarded  on  an 
application  to  the  court.  Howe  v.  Lloyd, 
9  Abb.  N.  S.  257 ;  2  Lons.  335. 

The  provision  as  to  an  offer  means  only 
such  costs  as  are  legally  allowed,  either  by 
statute  or  in  the  discretion  of  the  court. 
It  does  not  interfere  with  the  discretionary 
power  over  costs,  in  any  steps  or  proceed- 
ings. Commissioners  of  Pilots  v.  Spofford, 
3  Hun  52. 

Costs  on  dismissal  for  want  of  juris- 
diction.—On  dismissing  an  action  for  want 
of  jurisdiction,  the  court  may  render  a 
judgment  for  costs.  Thiem  v.  Madden,  27 
Hun  372;  McMahon  v.  Mut.  Ben.  L.  Ins. 
Co.,  3  Bosw.  644;  8  Abb.  297,  subsequent 
decision,  12  Abb.  28;  King  v.  Poole,  36 
Barb.  242;  Cumberland  C.  &  I.  Co.  v.  Hoff- 
man Steam  Coal  Co.,  39  Barb.  16;  15  Abb. 
78;  Donnelly  v.  Libby,  1  Sweeny  259,  287; 
and  see  Gormly  v.  Mcintosh,  22  Barb.  271; 
Ayres  v.  Western  R.  R.  Corp.,  45  N.  Y.  260. 
Except  where  want  of  jurisdiction  ap- 
pears on  the  face  of  the  papers.  Huraiston 
v.  Ballard,  40  How.  40,  rev'g  39  How.  93. 
See  Sullivan  v.  Frazee,  4  Rob.  616. 

The  rule  that  costs  will  not  be  allowed 
on  the  dismissal  of  a  complaint  for  want  of 
jurisdiction  applies  only  where  the  want 
of  jurisdiction  appears  on  the  face  of  the 
complaint,  or  where  the  court  is  called  upon 
to  act  on  a  plea  or  demurrer.  Harriott  v. 
N.  J.  R.  R.  &  Tr.  Co.,  1  Daly  377,  rev'g 
8  Abb.  284;  2  Hilt.  262. 

Where  the  court  has  jurisdiction  of  the 
parties,  it  may  render  a  judgment  for  costs 
against  the  party  who  has  invoked  its  aid 
though  deciding  that  it  has  no  jurisdiction 
of  the  action.     Donnelly  v.  Libby. 

Where  a  case  is,  without  legal  authority, 
sent  by  the  county  court  to  General  Term, 
and  is",  for  that  reason,  dismissed  without 


any  judgment  or  order  for  costs,  plaintiff 
on  recovering  judgment  in  the  county  court 
cannot  have  costs  of  the  proceedings  in  the 
supreme  court.  He  should  have  applied 
to  the  county  court  to  vacate  its  order,  and 
on  that  motion  would  have  been  entitled 
to  costs.  Humiston  v.  Ballard,  63  Barb.  9. 
Order  necessary  for  costs.  —  In  an 
equity  suit  it  is  necessary  that  the  court 
should  expressly  allow  costs  in  order  to  en- 
title either  party  to  them.  Kreitz  v.  Frost, 
55  Barb.  474;  Combs  v.  Combs,  62  How. 
304,  Rumsey,  J. 

Silence  is  a  denial.  Commissioners  of 
Pilots  v.  Spofford. 

In  an  action  in  equity  for  accounting  be- 
tween co-tenants,  where  the  referee  decides 
nothing  about  the  costs,  they  cannot  be 
taxed  and  entered  in  the  judgment.  Phelps 
v.  Wood,  46  How.  1,  Hardin,  J.  A  motion 
may  be  made  for  directions  to  the  referee 
to  pass  on  the  question  of  costs.     lb. 

In  equity  actions  if  a  referee  has  passed 
on  the  question  of  costs,  and  they  have 
been  taxed,  and  a  judgment  entered,  Special 
Term  cannot  strike  out  the  costs.  The 
only  remedy  is  by  appeal  from  the  judg- 
ment; otherwise  in  actions  at  law.  Wood- 
ford v.  Bucklin,  14  Hun  444. 

Special  Term  cannot  determine  that  costs 
shall  be  allowed  on  appeal  to  General 
Term,  where  they  are  discretionary.  Mat- 
ter of  N.  Y.  Prot.  Epis.  Pub.  School,  24 
Hun  367,  affi'd  86  N.  Y.  396. 

Entry  of  judgment  therefore  erroneoua 
unless  court  awarded  them.  Kahn  v. 
Schmidt,  83  Hun  541;  65  State  Rep.  190; 
32  N.  Y.  Supp.  33. 

If  referee  fails  to  award  them  the  court 
cannot  do  so.  If  it  does  so,  remedy  to 
move  to  strike  out.  Sabater  v.  Sabater,  7 
App.  Div.  70;   39  N.  Y.  Supp.  958. 

Where  relief  granted  with  costs  the 
right  to  costs  is  fixed  and  cannot  be  altered 
upon  return  of  referee's  report  to  ascertain 
amount  of  offsets.  Foley  v.  Foley,  15  App. 
Div.  276;  44  N.  Y.  Supp.  588. 

When  costs  applied  for. — Where  re- 
versal by  General  Term  is  affirmed,  in 
equity  action,  the  Special  Term  in  its  discre- 
tion may  grant  costs  and  allowance.  Bar- 
nard v.  Hall,  143  N.  Y.  339. 

Where  in  an  equitable  action  plaintiff 
was  defeated  in  the  lower  courts,  and  so, 
previously  to  a  favorable  decision  of  the 
court  of  appeals,  had  no  opportunity  to  ask 
an  exercise  of-  the  discretionary  power  of 
the  former  court  to  grant  him  costs, — Held, 
that  after  the  rendering  of  that  decision, 
opportunity  should  be  granted  him  to  ask 
for  costs.  Helck  v.  Reinheimer,  14  State 
Rep.  465. 

Against  executor.  —  Discretionary  in 
equitable  actions.  Mc Bride  v.  Chamberlain, 
56  State  Rep.  431 ;  26  N.  Y.  Supp.  94. 


§  3231.     [Am'd,  1895.]     Costs,  where  several  actions  are  brought  on  same 
instrument,  etc. 

Where  two  or  more  actions  are  brought,  in  a  case  specified  in  section  454  of 
this  act,  or  otherwise  for  the  same  cause  of  action,  against  persons  who  might 
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have  been  joined  as  defendants  in  one  action,  costs,  other  than  disbursements, 
cannot  be  recovered,  upon  the  final  judgment,  by  the  plain  tiff,  in  more  than  one 
action,  which  shall  be  at  his  election.  But  this  prohibition  does  not  apply  to  a 
case  where  the  plaintiff  joins  as  defendants,  in  each  action  brought,  all  the  per- 
sons liable,  not  previously  sued,  who  can,  with  reasonable  diligence,  be  found 
within  the  State;  or,  if  the  action  is  brought  in  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  within  the  city  or  county,  as  the  case  may  be,  where 
the  court  is  located. 

Co.  Proc.  §  304;  see  2  R.  S.  615,  §  15.     Am'd  L.  1895,  c.  946. 


This  section  does  not  apply  where  the 
severance  is  the  act  of  the  court,  as  where 
it  dismisses  the  complaint  as  to  one  defend- 
ant, and  the  action  proceeds  as  to  others 
separately;  in  such  case  a  plaintiff  is  en- 
titled to  tax  two  bills  of  costs.  Abbott  v. 
Johnstown,  G.  &  K.  H.  R.  R.  Co.,  24  Hun 
135. 

It  applies  to  actions  for  wrongs.  Costs 
beyond  disbursements  cannot  be  recovered 
in  an  action  against  a  sheriff  for  a  tres- 
pass, where  there  has  been  a  recovery  and 
satisfaction  in  an  action  against  the  in- 
demnitor. Quin  v.  Bowe,  11  Abb.  N.  C. 
115;    10  Daly  505,  C.  P.,  J.  F.  Daly,  J. 

Where  more  than  one  action  is  brought 
upon  a  bond,  note,  or  instrument  against 
the  different  parties  thereto,  a  full  bill  of 
costs  is  allowed  in  one  action  only,  and  the 
disbursements  in  the  others.  Pratt  v.  Al- 
len,   19  How.  450,  Buffalo  Supr. 

And  so  if  but  one  action  is  brought,  and 


there  is  a  severance  by  the  defendants.     lb. 

In  an  action  against  indorser  and  makers 
of  a  note,  the  latter  having  omitted  to  an- 
swer, plaintiff  caused  the  entry  of  an  order 
by  the  clerk  severing  the  action,  and  en- 
tered a  judgment  against  the  makers. 
Subsequently  the  makers  were  allowed  to 
answer,  the  judgment  to  stand  as  security 
until  the  final  determination  of  the  action. 
Thereafter  both  the  makers  and  the  in- 
dorser withdrew,  by  stipulation,  their  an- 
swers and  a  judgment  was  entered  against 
them. — Held,  that  plaintiff  could  tax  but 
one  bill  of  costs.  Levin  v.  Haas,  25  Hun 
266. 

Where  a  plaintiff  brought  two  actions 
upon  two  several  judgments  to  reach  the 
same  property  and  they  were  tried  as  one, 
and  plaintiff  succeeded  only  as  to  a  portion 
of  the  property  attacked, — Held,  that  she 
might  be  allowed  her  costs  of  both  actions. 
Clark  v.  MacDonald,  41  State  Rep.  753. 


§  3232.    Interlocutory  costs  upon  issues  of  law. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between  the  same  parties 
to  the  same  action,  and  the  issue  of  fact  remains  undisposed  of,  when  an  inter- 
locutory judgment  is  rendered  upon  the  issue  of  law;  the  interlocutory  judgment 
may,  in  the  discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs  to 
the  prevailing  party,  either  absolutely,  or  to  abide  the  event  of  the  trial  of  the 
issue  of  fact. 

See  2  R.  S.  617,  §  28. 


Under  the  express  provisions  of  §  3232, 
where  issues  of  law  and  of  fact  are  joined 
between  the  same  parties  to  the  same  ac- 
tion, and  the  issue  of  fact  remains  undis- 
posed of.  the  awarding  of  costs  upon  an 
interlocutory  judgment  on  demurrers  is 
within  the  court's  discretion.  Mutual  Life 
Ins.  Co.  v.  Granniss,  57  Misc.  174;  107  N. 
Y.   Supp.  926. 

The  taxing  of  costs,  and  including  them 
in  an  interlocutory  judgment,  is  proper. 
Marder  v.  Wexler,  43  Misc.  19;  87  N.  Y. 
Supp.  402. 

In  an  action  to  compel  defendant  to  ac- 
count to  an  administrator  for  funds  re- 
ceived from  the  intestate  in  her  lifetime,  an 
issue  was  tried  on  a  question  as  to  whether 
a  release  by  the  intestate  was  procured  by 
undue  influence.  An  interlocutory  judg- 
ment was  rendered  adjudging  that  the  re- 
lease discharged  defendant  from  liability 
on  all  items  except  one. — Held,  that  such 
judgment  was  not  rendered  on  an  issue  of 
law,  within  §  3232.  Ferris  v.  Ferris,  34 
App.  Div.  144;   54  N.  Y.  Supp.  523. 

A    judgment   for    plaintiff   on    demurrer, 


with  costs,  should  include  costs  after  notice 
and  before  trial,  and  trial  fee  on  such  is- 
sue of  law.  Garrett  v.  Wood,  23  Misc.  7; 
51  N.  Y.  Supp.  651,  Sp.  T. 

Costs  before  notice  of  trial  do  not  fol- 
low an  interlocutory  judgment  on  demurrer 
with  costs.     lb. 

Term  fees  of  a  term  prior  to  the  inter- 
position of  a  demurrer  are  not  taxable  on 
an  interlocutory  judgment  thereon  with 
costs.     lb. 

Costs  awarded  upon  sustaining  a  demur- 
rer interposed  by  plaintiff,  to  parts  of  an 
answer,  are  not  interlocutory,  but  final 
costs,  and  plaintiff  cannot  recover  nor 
assign  them  until  judgment  is  rendered  up- 
on the  issues  in  the  action  generally.  Arm- 
strong v.  Cummings,  22  Hun   570. 

It  is  proper  to  allow  costs  upon  the  de- 
cision of  a  demurrer,  though  an  issue  of 
fact  is  left  to  be  tried.  Adam  v.  Wood,  60 
How.  288,  Hardin,  J. 

On  sustaining  plaintiff's  demurrer  to  a 
counterclaim  the  court  may  award  his  costs, 
though  the  issues  of  fact  remain  to  be  de- 
termined.    Doelger    v.    O'Rourke,    18    Abb. 
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N.  C.  457,  N.  Y.  City  Ct.,  Hyatt,  J.  See 
Oesterreiches  v.  Jones,  45  Hun  246;  10 
State  Rep.  356. 


Note  as   to   costs   of  demurrer,    10  Civ. 
Proc.  88n. 


§  3233.    How  such  interlocutory  costs  collected. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded  as  prescribed  in 
the  last  section,  as  if  they  were  costs  of  a  motion. 


Costs  awarded  on  appeal  by  an  inter- 
locutory judgment  cannot  be  collected  by 
process  till  final  judgment,  when  they  are 
an  item  in  the  taxation.  Hathaway  v. 
Russell,  2  Law  Bull.  55,  N.  Y.  Supr.,  Sedg- 
wick, J.     See  Sutton  v.  Ray,  72  N.  Y.  482. 

Where  one  of  several  defenses  is  de- 
murred to,  and  the  demurrer  is  sustained, 
with  liberty  to  defendant  to  amend  on  pay- 
ment of  costs, — if  defendant  does  not 
amend,  the  costs  of  the  demurrer  are  not 
interlocutory,  and  are  not  collectible  by 
precept.  Moza  v.  Sun  Mut.  Ins.  Co..  22 
How.  60;  13  Abb.  304,  N.  Y.  Supr.,  Bos- 
worth,  J. 

So  costs  on  demurrer  to  part  of  a  plead- 
ing. Palmer  v.  Smedley,  13  Abb.  185,  Bar- 
nard, J. 

A  judgment  for  costs  on  demurrer  to  a 


counterclaim  is  not  proper  where  an  issue 
of  fact  remains  untried.  Oesterreiches  v. 
Jones. 

Precept  to  collect  interlocutory  costs  set 
aside.  Lewis  v.  Mayer,  4  Law  Bull.  4, 
Lawrence,  J. 

The  history  of  the  statutory  provisions 
relating  to  the  collection  of  costs  by  pre- 
cept and  execution,  stated.  Valiente  v. 
Bryan,  3  Civ.  Proc.  358,  N.  Y.  Marine, 
Hawefl,  J. 

A  judgment  cannot  be  entered  for  costs 
awarded  upon  an  appeal  from  an  order 
granting  a  new  taxation  of  costs.  An  en- 
try of  judgment  for  costs  in  their  nature 
interlocutory  is  wholly  unauthorized.  Quin 
v.  Waiter,  18  Civ.  Proc.  122;  28  State  Rep. 
152,  N.  Y.  City  Ct.,  McAdam,  J. 


§  3234.    Costs  where  there  are  several  issues  of  fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the  complaint  sets 
forth  separately  two  or  more  causes  of  action,  upon  which  issues  of  fact  are 
joined,  if  the  plaintiff  recovers  upon  one  or  more  of  the  issues,  and  the  defendant 
upon  the  other  or  others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
unless  it  is  certified  that  the  substantial  cause  of  action  was  the  same  upon  each 
issue;  in  which  case  the  plaintiff  only  is  entitled  to  costs.  Costs,  to  which  a 
party  is  so  entitled,  must  be  included  in  the  final  judgment,  by  adding  them  to, 
or  offsetting  them  against,  the  sum  awarded  to  the  prevailing  party ;  or  otherwise, 
as  the  case  requires.  But  this  section  does  not  entitle  a  plaintiff  to  costs,  in  a 
case)  specified  in  subdivision  fourth  of  section  3228  of  this  act,  where  he  is  not 
entitled  to  costs,  as  prescribed  in  that  subdivision. 

See  2  R.  S.  617,  §  26. 


An  order  awarding  costs  against  plain- 
tiff to  defendant  prevailing  on  one  issue 
falls  with  an  order  reversing  that  part  of 
the  judgment.  Taylor  v.  N.  Y.  Life  Ins. 
Co.,  133  N.  Y.  Supp.  746. 

Where  two  causes  of  action  were  set 
forth  separately,  and  plaintiffs  recovered 
more  than  $50  on  one,  the  issue  on  the  other 
being  determined  in  defendants'  favor, 
plaintiffs  were  entitled  to  recover  all  the 
costs  in  the  action.  La  Rosa  v.  Wilner,  54 
Misc.  574;   104  N.  Y.  Supp.  952. 

The  certificate  should  not  issue  where  the 
judgment  on  one  cause  of  action,  if  sep- 
arately brought,  would  not  bar  an  action 
on  the  other  cause,  and  that,  in  determin- 
ing whether  the  causes  of  action  are  sub- 
stantially the  same,  the  fact  that  the  same 
legal  questions  arise  in  each  is  not  con- 
clusive. Gearty  v.  Mayor,  137  App.  Div. 
216;   121  N.  Y.  Supp.  1030. 

Where  the  second  cause  of  action  was 
based  on  a  contract  claimed  to  have  been 
made  long  after  every  fact  set  up  as  the 
first  cause  of  action  had  occurred,  and  the 


relief  sought  on  the  second  cause  of  action 
was  different  from  that  sought  in  the  first 
cause  of  action,  the  court,  on  rendering 
judgment  in  favor  of  defendant  on  the  first 
cause  of  action  and  for  plaintiff  on  the 
second,  could  not  deny  costs  to  defendant 
on  the  theory  that  the  substantial  cause 
of  action  was  the  same  in  each  cause  of  ac- 
tion. Cook  v.  Casler,  87  App.  Div.  8;  83 
N.  Y.  Supp.  1045. 

Under  this  section  defendant  was  en- 
titled to  costs,  on  recovery  of  judgment  in 
his  favor  on  several  of  the  causes  of  action 
set  forth  in  the  complaint.  Crane  v.  Mil- 
ler, 50  N.  Y.  Supp.  675,  App.  Div. 

A  defendant  who  merely  defeats  a  recov- 
ery on  one  of  several  causes  of  action  al- 
leged in  the  complaint  does  not  "recover," 
so  as  to  entitle  him  to  costs,  under  §  3234. 
Moosbrugger  v.  Kaufman,  7  App.  Div.  380; 
40  N.  Y.  Supp.  213. 

A  defendant  who  defeats  one  of  several 
causes  of  action,  on  the  ground  that  the 
contract  on  which  such  cause  of  action  is 
based   is   invalid,   "recovers,"   so  as  to  en- 
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title  him  to  costs,  under  §  3234.  Nelling  v. 
Ivoroyd  Mfg  Co.,  15  App.  Div.  116;  44  N. 
Y.  Supp.  374. 

If,  of  two  causes  of  action  set  up  in  a 
complaint,  the  referee  before  whom  the  case 
is  tried  non-suits  the  plaintiff  as  to  one, 
and  renders  a  general  report  in  his  favor 
as  to  the  other  for  a  sum  of  money,  upon 
which  a  judgment  is  entered,  but  there  is 
no  affirmative  finding,  verdict,  or  judgment 
in  favor  of  the  defendant,  the  latter  is  not 
entitled  to  costs,  under  8  3234,  as  having 
"recovered"  upon  one  of  the  issues.  Reilly 
v.  Lee,  33  App.  Div.  201;  53  N.  Y.  Supp. 
336. 

Plaintiff's  complaint  contained  two  sep- 
arate causes  of  action,  a  judgment  on  either 
one  of  which  would  not  be  a  bar  to  the 
other,  though  the  legal  questions  presented 
were  the  sama — Held,  tnat  the  certificate 
would  not  issue.  Teator  v.  New  York  Mut. 
Savings  &  Loan  Ass'n.,  32  Misc.  542;  67  N. 
Y.  Supp.  15,  Sp.  T. 

Where  complaint  and  counterclaim  are  dis- 
missed, it  is  within  this  section.  If  defend- 
ant's costs  are  not  included  in  judgment  he 
may  move  to  correct  the  same.  Reilly  v. 
Lee,  85  Hun  315;  06  State  Rep.  460;  32  N. 
Y.  Supp.  976. 

Where  action  is  on  two  insurance  policies 
and  recovery  is  had  on  one  only,  the  other 
never  having  become  a  valid  contract  al- 
though premiums  were  paid  upon  it,  the 
defendant  not  having  recovered  anything,  is 
not  entitled  to  costs.  Dougherty  v.  Met. 
Life  Ins.,  3  App.  Div.  313;  73  State  Rep. 
739 ;   38  N.  Y.  Supp.  258. 

Where  plaintiff  united  a  claim  for  dam- 
ages, which  was  dismissed,  with  a  demand 
for  equitable  relief,  which  was  granted, 
neither  are  entitled  to  costs.  Barker  v. 
Laney,  7  App.  Div.  352;  40  N.  Y.  Supp. 
66. 

The  only  case  in  which  both  parties  to 
an  action  are  entitled  to  costs  therein,  is 
one  specified  in  §  3234,  where  a  complaint 
sets  forth  two  or  more  causes  of  action, 
upon  some  of  which  defendant  is  successful, 
and  upon  others  of  which  plaintiff  suc- 
ceeds. Ury  v.  Wilde,  15  Civ.  Proc.  451,  N. 
Y.    Supr.,   Truax,  J. 

The  rule  that  costs  will  not  be  given  to 
either  party  where  plaintiff  succeeds  in  part 
and  fails  in  part,  applies  only  where  some 
distinct  and  independent  claim  has  wholly 
failed,  or  where  he  was  at  fault,  as  by  hav- 
ing produced  a  mistake  in  fact,  which  oc- 
casioned the  litigation.  But  where  he 
makes  but  one  claim,  and  establishes  all 
except  a  part  which  is  barred  by  the  stat- 
ute of  limitations,  the  court  may  give  him 
costs.     Bundle  v.  Allison,  34  N.  Y.  180. 

Where  a  party  is  successful  as  to  one  of 
his  grounds  of  demurrer,  and  unsuccessful 
as  to  others,  no  costs  will  be  allowed  to 
either  party.  Petrakion  v.  Arbeely,  26  N. 
Y.  Supp.  731,  C.  P.,  Giegerich,  J. 

Where,  in  an  action  in  equity,  each  party 
succeeds  as  to  a  part  of  the  matters  in 
litigation,  costs  are  not  allowed  to  either 
as    against   the   other.    West   v.    City    of 


Utica,  71  Hun  543;  54  State  Rep.  911;  24 
N.  Y.  Supp.  1075. 

The  fact  that  defendant  has  defeated  one 
or  more  of  the  causes  of  action  does  not 
alone  entitle  him  to  costs;  there  must  be  a 
recovery  in  his  favor,  i.  e.,  an  affirmative 
finding,  verdict,  or  judgment  in  his  favor 
which  will  have  the  effect  of  disposing  of 
the  cause  of  action  as  to  which  plaintiff 
has  failed.  Where,  therefore,  a  complaint 
set  forth  separately  three  distinct  causes  of 
action,  which  were  put  in  issue,  and  on  the 
trial  the  plaintiff  was  non-suited  as  to  two 
of  them,  but  had'  a  verdict  as  to  the  other, 
— Held,  that  defendant  was  not  entitled  to 
costs.  Burns  v.  D.  L.  &  W.  R.  R.  Co.,  135 
N.  Y.  268;  48  State  Rep.  106,  affi'g  63  Hun 
19;  42  State  Rep.  171;  17  N.  Y.  Supp.  415. 

A  defendant  does  not  so  "recover"  as  to 
entitle  him  to  costs  unless  an  affirmative 
judgment  is  rendered  in  his  favor.    lb. 

Where  the  complaint  sets  forth  separate- 
ly three  causes  of  action,  and  a  verdict  was 
directed  in  favor  of  defendant  upon  one  of 
them  on  the  ground  that  the  uncontradicted 
facts  showed  that  defendant  was  not  en- 
titled to  recover,  and  the  jury  found  a  ver- 
dict in  favor  of  plaintiff  on  another  cause 
of  action, — Held,  that  both  plaintiff  and 
defendant  each  recovered  on  a  cause  of  ac- 
tion, and  each  was  entitled  to  costs. 
Browning  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
22  Civ.  Proc.  193;  64  Hun  513;  19  N.  Y. 
Supp.  453;  46  State  Rep.  507. 

The  word  "recovery"  clearly  contemplates 
a  decision  upon  a  question  of  fact  which, 
if  allowed  to  remain  unreversed,  is  conclu- 
sive upon  the  parties  with  respect  to  the 
issues  there  presented.    lb. 

To  entitle  a  defendant  to  costs  under  § 
3234  he  must  recover  upon  one  or  more 
of  the  issues.  It  is  not  sufficient  that  he 
obtains  a  dismissal  as  to  one  of  several 
causes  of  action.  McCarthy  v.  Innis,  40 
State  Rep.  682;  15  N.  Y.  Supp.  855;  61 
Hun  355;  21  Civ.  Proc  333. 

The  complaint,  in  an  action  for  libel, 
charged  in  separate  counts  two  different 
publications  of  articles  in  a  newspaper  as 
libelous.  Issue  was  taken  on  each  of  such 
alleged  causes  of  action.  Plaintiff  recov- 
ered upon  the  first  cause  of  action,  and  the 
complaint  was  dismissed  as  to  the  second 
cause  of  action. — Held,  that  as  defendant 
did  not  recover  upon  either  issue  he  was 
not  entitled  to  costs.     lb. 

Where  a  complaint  sets  forth  two  sepa- 
rate causes  of  action,  one  of  which  is  dis- 
missed and  a  verdict  for  plaintiff  is  found 
on  the  other,  defendant  is  not  entitled  to 
costs  under  §  3234,  as  nothing  but  a  specific 
verdict  for  defendant  as  to  such  cause  of 
action  will  suffice.  Heath  v.  Forbes.  UN. 
Y.  Supp.  87;  18  Civ.  Proc.  207,  N.  Y.  City 
Ct.,  McAdam,  J. 

Where  a  complaint  sets  forth  two  causes 
of  action  and  is  dismissed  as  to  one  of 
them,  and  plaintiff  recovers  a  verdict  upon 
the  other  for  more  than  fifty  dollars,  he 
alone  is  entitled  to  costs.    lb. 

Where  the  complaint  set  forth  two  causes 
of  action  for  conversion  of  personal  prop- 
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erty,  and  the  answer  was  a  general  denial, 
and  on  the  trial  the  complaint  was  dis- 
missed as  to  the  second  cause  of  action, 
and  plaintiff  had  a  verdict  on  the  first  cause 
of  action, — Held,  that  defendant  was  not  en- 
titled to  costs,  for  the  reason  that  there 
was  but  one  recovery  in  the  action,  and 
that  was  in  favor  of  plaintiff.  Reed  v. 
Batten,  17  Civ.  Proc.  272;  6  N.  Y.  Supp. 
708;  22  Abb.  N.  C.  69,  Daniels,  J.  See 
note  to  §  3228. 

Where  there  were  two  separate  counts 
in  a  complaint  to  which  the  answer  was  a 
general  denial,  and  on  the  trial  the  com- 
plaint was  dismissed  as  to  the  first  count, 
because  it  appeared  that  the  note  therein 
sued  upon  was  given  for  the  individual 
debt  of  a  partner  of  defendant,  which  de- 
fense was  not  specially  pleaded,  and  plain- 
tiff had  a  verdict  in  his  favor  on  the  second 
count, — Held,  that  the  point  on  which  the 
complaint  was  so  dismissed  was  not  the 
substantial  issue  in  the  case,  and  the  clerk, 
under  the  circumstances,  properly  refused 
to  tax  costs  in  defendant's  favor;  that 
plaintiff,  having  obtained  the  only  verdict 
rendered  by  the  jury,  was  entitled  to  the 
costs  of  the  action.  §  3234  applies  only  to 
cases  where  defendant  had  a  verdict  on  the 
separate  count.  Williard  v.  Strachan,  3 
Civ.  Proc.  452,  N.  Y.  Marine,  McAdam,  J. 

'Where,  in  an  action  for  the  recovery  of 
money  only,  the  complaint  set  forth  "sep- 
arately twenty-three  causes  of  action,  upon 
each  of  which  an  issue  of  fact  was  joined 
by  the  answer,  and  upon  the  trial  evidence 
was  given  tending  to  establish  thirteen  of 
the  alleged  causes  of  action,  and  a  verdict 
was  found  on  two  of  them  in  favor  of 
plaintiff,  and  there  was  no  certificate  that 
the  substantial  cause  of  action  was  the 
same  in  each  case, — Held,  that  each  party 
was  entitled  to  costs  against  the  adverse 
party.  Cooper  v.  Jolly,  3  Civ.  Proc.  9, 
Merwin,  J. 

In  an  equitable  action  where  each  party 
succeeds  as  to  one  of  two  causes  of  action, 
neither  should  have  costs.  Law  v.  McDon- 
ald, 9  Hun  23.     See  Hudson  v.  Guttenberg, 


9  Abb.  N.  C.  415,  BTclyn  City  Ct.,  Reynolds, 
J. 

Where,  after  a  counterclaim  was  inter- 
posed, the  complaint  was  dismissed,  and  no 
recovery  was  had  upon  the  counterclaim, 
plaintiff  should  not  be  awarded  costs  upon 
the  dismissal  of  the  counterclaim  and  have 
such  coats  offset  against  the  costs  that  fol- 
low the  dismissal  of  the  complaint;  the 
final  judgment,  and  not  the  result  of  the 
contest  over  some  of  the  questions  in  con- 
troversy, determines  the  right  to  costs. 
Thayer  v.  Holland,  63  How.  179,  C.  P.,  Van 
Hoesen,  J. 

Where  a  defendant  demurs  to  one  or  more 
causes  of  action  for  want  of  substance  and 
the  demurrer  is  sustained,  defendant  is 
not  entitled  to  costs  of  the  demurrer  where 
plaintiff  obtains  a  judgment  upon  other 
causes  of  action.  On  a  final  judgment  for 
plaintiff  in  such  case,  it  is  not  proper  to 
direct  the  clerk  on  taxation  to  deduct  from 
plaintiff's  costs  the  costs  of  the  demurrer 
awarded  to  defendant.  Schenck  v.  Rowell, 
2  Law  Bull.  18,  C.  P.,  Van  Hoesen,  J. 

A  direction  in  an  interlocutory  judgment 
overruling  a  demurrer  to  one  of  several 
defenses,  that  if  plaintiff  did  not  withdraw 
his  demurrer  and  pay  the  costs,  defendant 
should  have  final  judgment  on  said  defense, 
is  not  erroneous;  the  action  being  on  con- 
tract, defendant,  if  he  succeeded  as  to  any 
of  the  causes  of  action  set  forth  in  the 
complaint,  was  entitled  to  costs  as  against 
plaintiff;  having  succeeded  upon  the  de- 
murrer, if  it  was  not  withdrawn,  defendant 
upon  the  entry  of  final  judgment  in  the 
action  was  entitled  to  costs  of  the  cause  of 
action  to  which  the  defense  related;  and 
this  is  all  that  the  interlocutory  judgment 
gave  him.  Crasto  v.  White,  17  Civ.  Proc, 
46 ;  52  Hun  473 ;  23  State  Rep.  535. 

Where  at  the  trial  it  is  held  that  some 
counts  in  the  complaint  do  not  state  a  cause 
of  action  and  a  nonsuit  is  granted  as  to 
one  or  more  of  them, — Held,  that  the  de- 
fendant was  not  entitled  to  costs.  There 
was  no  recovery  or  verdict  on  a  "cause  of 
action"  by  him.  Crosby  v.  Cobb,  4  State 
Rep.  678. 


§  3235.    Costa  after  discontinuance  on  answer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in  a  district  court  of 
tbe  city  of  New  York,  or  a  justices'  court  of  a  city,  has  been  discontinued,  as  pre- 
scribed by  law,  upon  the  delivery  of  an  answer,  showing  that  title  to  real  property 
will  come  in  question ;  and  a  new  action,  for  the  same  cause,  has  been  commenced 
in  the  proper  court;  the  party,  in  whose  favor  final  judgment  is  rendered  in  the 
new  action,  is  entitled  to  costs;  except  that,  where  final  judgment  is  rendered 
therein,  in  favor  of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it  is  certified,  that  the  title  to  real  property  came  in 
question  on  the  trial. 

Co.  Proc.  §§  60,  61. 


Plaintiff  brought  trespass  in  a  justice 
court  and  defendant  showed  that  title  to 
real  property  would  come  in  question  on 
the  trial.  The  action  was  dismissed  on 
defendant's    giving    an    undertaking    under 


Code  §  2952,  and  an  action  was  brought  in 
the  proper  court.  Plaintiff  failed  to  prove 
a  trespass  and  a  nonsuit  was  granted. — 
Held,  that  as  no  question  of  fact  was  in- 
volved, the  party  in  whose  favor  final  judg- 
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ment  was  rendered  waa  entitled  to  costs. 
Shaffer  v.  Shaffer,  110  App.  Div.  487;  97 
N.  Y.  Supp.  411. 

In  an  action  for  damages  for  trespass 
upon  real  property  and  for  cutting  down 
and  removing  fence  posts,  defendant  ad- 
mitted the  removal  of  the  posts  but  denied 
that  his  entry  upon  the  land  was  a  trespass 
and  denied  that  plaintiff  was  owner  of  the 
land. — Held,  that  a  claim  of  title  arose 
on  the  pleadings  and  that  plaintiff,  succeed- 
ing in  the  action,  was  entitled  to  costs 
without  a  certificate  that  a  claim  of  title 
was  in  issue.  Bowen  v.  Holdredge,  134 
App.  Div.  855;  119  N.  Y.  Supp.  199. 

Defendant  was  entitled  to  certificate,  and 
to  his  costs,  in  an  action  of  trespass,  where 
plaintiff's  alleged  title  was  put  in  issue 
by  denials,  both  general  and  specific,  and 
by  allegations  of  title  in  others,  and  where 
plaintiff  produced  evidence  to  prove  such 
title,  though  the  complaint  was  dismissed, 
on  motion  of  defendant,  at  the  close  of 
plaintiff's  case.  Tavlor  v.  Wright,  36  App. 
Div.  568;  55  N.  Y.*Supp.  761. 

The  substitution  of  "upon  the  trial  of 
an  issue  of  fact"  in  place  of  "upon  a  ver- 
dict" in  8  61  old  Code  was  designed  merely 
to  include  a  trial  by  a  court  or  referee 
as  well  as  by  a  jury.  Gates  v.  Canfield, 
28  Hun  12;  64  How.  81,  rev'g  2  Civ.  Proc. 
254. 

Where,  in  the  new  action  in  the  su- 
preme court,  the  same  plea  is  interposed, 
but  at  the  trial  no  evidence  to  show  the 
trespass  was  given  and  the  complaint  was 
dismissed  on  a  point  of  law  without  evi- 
dence being  given  by  defendant, — Held,  not 
a  trial  of  an  issue  of  fact,  and  that  de- 
fendant and  not  plaintiff  is  entitled  to  costs. 
lb. 

Where  an  action  was  originally  com- 
menced against  two  defendants  in  a  dis- 
trict court  of  New  York,  and  a  plea  of  title 
interposed,  and  thereupon  the  action  was 
discontinued  and  commenced  in  the  supreme 
court,  plaintiff  alleging  two  causes  of  ac- 
tion; on  one  cause  of  action  he  recovered 
against  one  defendant  less  than  $50,  and 
failed  entirely  as  to  the  other  defendant; 
there  was  no  certificate  that  title  came  in 
question. — Held,  that  plaintiff  was  entitled 
to  costs,  and  that  defendants  were  not,  nor 
was  either  of  them  entitled  to  costs.  Blake 
v.  James,  19  How.  321,  Lott,  J.  See  Hall 
v.  Hodskins,  30  How.  15. 

Where,  in  a  justice's  court,  title  to  a 
portion  of  the  premises  was  pleaded,  and 
plaintiff  brought  a  new  action  in  the  su- 
preme court  for  the  whole,  and  defendant 
succeeded  as  to  the  part  to  which  he  pleaded 
title,  while  plaintiff  recovered  less  than  $50 
for  trespass  on  the  rest, — Held,  defendant 
was  entitled  to  costs.  Morss  v.  Salisbury, 
48  N.  Y.  636,  affi'g  35  How.  90.  See  Lock- 
lin  v.  Casler,  50  How.  43,  Hardin,  J. 

An  action  to  recover  the  expense  of  build- 
ing defendant's  portion  of  a  division  fence 
between  the  adjoining  lands  of  the  parties 
was  commenced  in  a  justice's  court  and 
discontinued  upon  defendant's  objection  as 
involving  the  title  to  real  estate.     On  the 


trial  of  the  action  afterwards  commenced 
in  the  supreme  court  it  appeared  that  there 
was  no  dispute  as  to  the  location  of  the 
division  line  where  the  fence  was  to  be 
placed;  that  the  question  litigated  was 
whether  the  fence  was  upon  the  line. — Held, 
that  the  title  to  real  property  did  not  come 
in  question;  that  plaintiff  was  entitled  to 
costs.     Collins  v.  Adams,  19  State  Rep.  48. 

In  an  action,  removed  from  a  justice's 
court,  on  the  same  pleadings,  a  party  is 
entitled  to  the  benefit  of  an  offer  made 
in  that  court.  Niagara  Falls  Susp.  Br.  Co. 
v.  Bachman,  4  Lans.  523. 

By  claiming  in  a  justice's  court  a  sum 
exceeding  its  jurisdiction,  plaintiff  cannot 
so  oust  the  jurisdiction  as  to  entitle  him- 
self to  costs  in  an  action  in  the  supreme 
court  if  he  there  recovers  only  a  nominal 
sum.  Powers  v.  Gross,  66  N.  Y.  646,  afli'g 
6  Hun  234. 

Where  defendant  pleaded  title  in  the 
justice's  court  and  upon  removal  to  the 
supreme  court  succeeded  on  the  issues  as  to 
which  such  title  was  pleaded,  plaintiff  upon 
recovery  of  six  cents  on  other  issues  is  not 
entitled  to  costs.  Shufelt  v.  Sweet,  15 
Week.  Dig.   1. 

On  the  trial  of  an  action  no  question 
of  title  to  certain  realty  arose  on  the  plead- 
ings, but  plaintiff  sought  to  prove  his 
possession  by  oral  testimony.  Defendant 
objected  on  the  ground  that  plaintiff's  right 
to  possession  was  put  in  issue,  whereupon 
plaintiff  proved  his  title.  The  trial  judge 
also  certified  that  a  claim  of  title  to  realty 
came  in  question. — Held,  that  as  title  was 
proven  in  answer  to  defendant's  objection, 
he  cannot  now  say  that  such  objection  was 
unfounded,  nor  claim  that  the  question  of 
title  did  not  properly  arise  on  the  trial. 
Foster  v.  Romer,  15  Week.  Dig.  487. 

Where  the  justice  dismisses*  a  case  for 
want  of  jurisdiction,  though  erroneously,  it 
is  res  ad  judicata  on  a  question  of  costs, 
when  the  action  is  thereafter  brought  in 
the  supreme  court.  Kirk  v.  Blashfield,  4 
Hun  269. 

Objections  to  costs  in  such  a  case 
should  be  raised  by  appeal  from  the  order 
allowing  them,  not  by  appeal  from  the 
judgment,     lb. 

Costs  after  discontinuance  as  to 
amount. — Where  a  defendant  in  a  justice's 
court  procures  a  discontinuance  upon  the 
ground  that  the  accounts  of  the  parties 
exceed  $400,  and  plaintiff  thereupon  brings 
an  action  in  the  supreme  court  and  recovers 
less  than  fifty  dollars,  defendant  is  estopped 
from  claiming  that  the  justice  had  juris- 
diction. The  docket  of  the  justice  in  such 
case  showed  the  service  of  summons,  the  ap- 
pearance of  the  parties,  the  issue,  a  motion 
tor  discontinuance  made  by  defendant  on 
the  ground  that  the  accounts  between  the 
parties  exceeded  $400,  the  granting  of  the 
motion  on  that  ground,  and  the  items  of 
costs;  it  also  recited  that  it  satisfactorily 
appeared  from  the  proof  offered  that  the 
accounts  of  the  parties  exceeded  said  sum; 
it  did  not,  in  terms,  award  judgment  of 
discontinuance  with  costs  against  plaintiff. 
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— Held,  that  the  docket  contained  all  the 
particulars  necessary  to  constitute  a  valid 
judgment  of  discontinuance  for  want  of 
jurisdiction.     Technical    precision    in    mat- 


ters of  form  is  not  required  in  justice's 
court.  Bradner  v.  Howard,  75  N.  Y.  417, 
aflVg  14  Hun  420. 


§  3236.    Costs  of  motion. 

Costs,  upon  a  motion  in  an  action,  where  the  costs  thereof  are  not  specially 
regulated  in  this  act,  or  upon  a  reference  made  pursuant  to  sections  623,  624,  827, 
or  1015  of  this  act,  may  he  awarded,  either  absolutely  or  to  abide  the  event  of 
the  action,  or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court  or 
judge. 

Co.  Proc.  §  315,  in  part.     See  L.  1840,  c.  386,  §  15;  and  §  3251,  subd.  3. 


Applications  for  orders  directing  issuance 
of  executions  against  the  wages  of  defend- 
ant debtors  are  not  "motions"  within  § 
3236,  authorizing  the  award  of  costs  on 
motion.  Brodie  v.  O'Donnell,  71  Misc.  530; 
130  N".  Y.  Supp.  805. 

By  express  provision  of  §  3251,  on  any 
reference  specified  in  section  3236,  which 
includes  a  reference  under  section  623  to 
determine  the  damages  resulting  from  an 
injunction,  the  court  or  judge  may  award 
costs,  not  exceeding  $10  besides  necessary 
disbursements  for  referee's  fees.  Harrison 
v.  Hind  &  Harrison  Plush  Co.,  128  App. 
Div.  460;    112  N.  Y.  Supp.  834. 

Costs  of  motion  for  new  trial  after  non- 
suit can  only  be  awarded  under  §  3236; 
and,  until  such  discretion  is  exercised  in 
favor  of  one  of  the  parties,  no  costs  can  be 
allowed.  Miller  v.  Bush,  29  App.  Div.  117; 
51  N.  Y.  Supp.  486. 

Where  no  time  of  payment,  become  due 
in  ten  days  after  personal  service  of  order, 
and  if  not  paid  stay  becomes  operative. 
Austin  v.  Witmer,  32  Misc.  388;  66  N.  Y. 
Supp.   721,   Sp.   T.     See  §   779. 

Stay  prevents  reply  to  counterclaim 
served  beforje  stav  became  operative.  Rob- 
inson v.  Klein,  31  Abb.  N.  C.  48T1 ;  30  N.  Y. 
Supp.  262. 

Effect  of  stay  on  same  and  subsequent 
action.  Wessels  v.  Boettcher,  142  N.  Y". 
212;   58  State  Rep.  653. 

Waiver  of  stay.  See  Moore  v.  Moore,  44 
App.  Div.  253;  60  N.  Y.  Supp.  653. 

No  costs  on  default  unless  expressly 
asked  for.  Smith  v.  Fleischman,  17  App. 
Div.  532;   45  N.  Y.  Supp.  553. 

Costs  should  be  to  abide  event,  upon 
granting  order  for  discovery.  McGrath  v. 
Alger,  40  App.  Div.  610;  57  N.  Y.  519. 

Or  a  compulsory  reference.  Cuthbert  v. 
Hutchins,  7  App.  Div.  251 ;  40  N.  Y.  Supp. 
277. 

Proceedings  to  tax  bill  of  an  expert 
against  city  of  New  York  for  services  in 
condemnation  proceedings  is  not  a  special 
proceeding,  but  a  motion.  Re  Mayor  of  N. 
Y..  69  N.  Y.  Supp.  178,  Sp.  T. 

In  proceedings  for  distribution  among 
lienors  in  partition  or  foreclosure,  only  mo- 
tion costs  and  disbursements  allowed.  Fow- 
ler v.  Fowler,  147  N.  Y.  673;  American 
Mtge.  Co.  v.  Butler,  36  Misc.  253 ;  73  N.  Y. 
Supp.  334,  Sp.  T. 

When  no  appeal  from  order  consolidating 
actions,    cannot    raise    question    that    costs 


should  have  been  imposed  as  a  condition 
of  granting  order,  on  an  appeal  from  order 
denying  resettlement.  Train  v.  Davidson, 
11  App.  Div.  627;  42  N.  Y.  Supp.  1133. 

Costs  of  a  motion  are  discretionary,  and 
should  not  be  interfered  with  on  appeal 
Dennison  v.  Dennison,  9  How.  246;  Lennox 
v.  Eldred,  65  Barb.  526;  Carter  v.  Clark, 
2  Sweeny  189,  aftVd  Ct.  of  App. 

Costs  not  granted  because  not  included 
in  notice.  Sar.  &  Wash.  R.  R.  Co.  v.  Mc- 
Coy, 9  How.  339,  C.  L.  Allen.  J. 

Though  a  notice  of  motion  does  not  ask 
for  costs,  if  both  parties  appear,  and  the 
motion  is  heard  on  its  merits,  the  court  may 
allow  costs.     Jones  v.  Cook,  11  Hun  230. 

But  one  bill  of  costs  should  be  allowed 
in  granting  or  refusing  motions  made  at 
the  same  time,  upon  the  same  or  similar 
papers,  and  by  the  same  attorneys,  although 
in  actions  by  different  plaintiffs,  against 
the  moving  party.  McCoun  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  50  N.  Y.  176,  181,  rev'g  7 
Lans.   75. 

Costs  cannot  be  allowed  upon  the  grant- 
ing of  an  ex  parte  order  requiring  defend- 
.  ant  to  file  his  answer.     Edlefson  v.  Duryee, 
21  Hun  607;  59  How.  326;  nor  on  a  judge's 
order.     lb. 

Costs  may  be  allowed  on  an  ex  parte 
motion  to  compel  the  filing  of  a  pleading, 
where  the  party  omits  to  file  it  after  notice 
requiring  him  to  file  it.  Langbein  v.  Grose, 
46  How.  50;  14  Abb.  N.  S.  412,  C.  P.,  J. 
F.  Daly,  J. 

Tf  notice  of  motion  asks  too  much,  costs 
will  not  be  allowed.  Whipple  v.  Williams, 
4  How.  28,  Allen,  J.;  Cbrbin  v.  George,  2 
Abb.  465,  Balcom,  J.;  McKenzie  v.  Hack- 
staff,  2  E.  D.  S.  75. 

Motion  costs  should  not  be  allowed  on 
motions  which  require  no  labor  in  prepara- 
tion and  to  which  there  can  be  no  opposi- 
tion, as  for  reference,  judgment,  or 
confirmation  of  report  of  sale,  where  there 
is  no  appearance.  Bowne  v.  Anthony,  13 
How.  301,  Brown,  J. 
|  Ten  dollars  motion  costs  to  abide  the 
j  event,  in  an  order  granting  a  reference,  are 
proper.     Watson  v.  Gardiner,  50  N.  Y.  671. 

Costs  on  a  motion  for  a  new  trial  are 
in  the  discretion  of  the  court,  and  cannot 
be  taxed  by  the  party  who  finally  succeeds 
in  the  action  as  part  of  his  recovery.  Had- 
ley  v.  Pethcal,  24  N.  Y.  Supp.  803,  Forbes, 
J. 

Where  a  defendant  appears  only  for  the 
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purpose  of  a  motion  to  set  aside  the  service 
of  a  summons  on  him  for  want  of  juris- 
diction, and  the  motion  is  granted,  it  is 
error  for  the  court  to  give  him  costs  of 
the  action  as  well  as  the  $10  costs  of  the 
motion.  Burnhard  v.  Rice,  15  N.  Y.  Supp. 
936;  40  State  Rep.  570;  61  Hun  184;  21 
Civ.  Proa  331. 

Since  the  proceeding  to  collect  a  per- 
sonal tax  is  a  special  proceeding,  §  3236 
does  not  apply;  and  the  fact  that  on  the 
receiver's  motion  defendant  was  ordered  to 
be  committed  for  a  contempt  if  he  failed  to 
pay  the  taxes,  does  not  authorize  the  clerk 
to  tax  a  motion  fee.  McLean  v.  Jephson, 
13  N.  Y.  Supp.  834,  Ingraham,  J. 

Where  the  service  of  a  summons  is  set 
aside  because  made  upon  a  non-resident 
while  temporarily  within  the  State  for  the 
purpose  of  testifying  as  a  witness  upon  a 
trial  of  an  action,  the  only  costs  that  can  be 
awarded  him  are*  $10  costs  of  the  motion; 
he  cannot  recover  the  costs  of  the  action, 
because  no  action  was  ever  commenced 
against  him,  and  the  court  never  acquired 
jurisdiction  of  him  for  the  purposes  of  the 
action.     Burnhard   v.   Rice. 

Where  the  court,  of  its  own  motion, 
strikes  matter  out  of  an  affidavit  filed  in  a 
proceeding  before  the  court,  no  costs  will 
be  allowed.  People  ex  rel.  v.  Murray,  22 
N.  Y.  Supp.  1051,  N.  Y.  Supr.,  McAdam,  J. 

Order  should  determine  amount  of 
costs. — The  amount  of  costs  upon  inter- 
locutory proceedings  should  be  fixed  in  the 
order  which  awards  them.    In  cases  where 


a  party  is  required  to  pay  costs  as  the  con- 
dition Qf  granting  him  a  favor,  the  order 
should  specify  the  amount,  or  designate 
some  officer  to  settle  the  amount.  Van 
Schaick  v.  Winne,  8  How.  5,  Harris,  J.; 
Chadwick  v.  Brother,  4  How.  283,  Welles, 
J.     See  Bowne  v.  Anthony. 

Where  a  motion  has  been  granted  or 
denied,  and  nothing  is  said  about  costs  in 
the  order  deciding  it,  the  clerk  can  make 
no  allowance  for  costs  of  such  motion  in 
the  final  costs  of  the  action.  Morrison  v. 
Ide,  3  C.  R.  27;  4  How.  304,  Parker,  J.; 
Nellis  v.  De  Forest,  6  How.  413,  Crippen,  J. 

But  where,  on  a  motion,  the  order  was 
made  "with  costs,"  not  specifying  the 
amount, — Held,  the  costs  meant  were  full 
costs  of  a  motion, — $10.  Pennell  v.  Wilson, 
5  Rob.  674;  2  Abb.  N.  S.  466,  Jones,  J.; 
Cassidy  v.  MeFarland,  23  Civ.  Proc.  65; 
21  N.  Y.  Supp.  585,  C.  P. 

On  a  motion  to  disbar  an  attorney,  the 
applicant  may  be  ordered  to  pay  motion 
costs  and  disbursements,  if  he  is  found  to 
have  acted  in  bad  faith.  Matter  of  Kelly, 
59  N.  Y.  595.  See  s.  c.  62  N.  Y.  196,  aftVg 
3  Hun  636;  6  T.  &  C.  117. 

Motion  costs  are  in  the  discretion  of 
the  court  that  decides  the  motion,  and  a 
party  is  not  entitled  to  have  .the  same 
taxed  except  on  order  allowed  by  such  court. 
A  general  award  of  costs  by  the  court  of 
appeals  will  not  carry  the  right  to  such 
discretionary  costs  in  the  supreme  court. 
Price  v.  Price,  16  N.  Y.  Supp.  359. 


§  3237.    Foregoing  sections  not  applicable  to  appeals. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery  of  costs  upon 
an  appeal. 

§  3238.    Costs  on  appeal  from  final  judgment. 

TJpon  an  appeal  from  the  final  judgment  in  an  action,  the  recovery  of  costs  is 
regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  respondent  is  entitled 
to  costs  upon  the  affirmance,  and  the  appellant  upon  the  reversal,  of  the  judgment 
appealed  from ;  except  that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discretion  of  the  court 

2.  In  every  other  action,  and  also  where  the  final  judgment  appealed  from  is 
affirmed  in  part,  and  reversed  in  part,  costs  may  be  awarded  in  like  manner,  in  the 
discretion  of  the  court. 

Co.  Proc.  §  306,  in  part,  with  various  changes. 


The  appellate  court  has  no  discretion  in 
regard  to  the  costs  of  appeal  where  the 
judgment  is  reversed.  M'Moran  v.  Lange, 
25  App.  Div.  11;  48  N.  Y.  Supp.  1000. 

Defendant's  right  to  costs  on  appeal,  upon 
affirmance  of  a  dismissal  is  not  affected 
by  erroneous  recital  that  dismissal  was  on 
merits.  Johnson  v.  Lord,  35  App.  Div.  325; 
54  N.  Y.  Supp.  022. 

Where  both  appeal,  though  plaintiff  only 
from  a  disallowance  of  interest,  the  affirm- 
ance is  without  costs  as  to  either.  Delafleld 
v.  Village  of  Westfield,  41  App.  Div.  24; 
58  N.  Y.  Supp.  277. 

Where  appellant  takes  two  appeals  out 


of  abundant  caution,  and  one  is  dismissed, 
he  is  liable  for  costs  though  successful  on 
the  other.  Abbey  v.  Wheeler,  170  N.  Y. 
122;    62  N.  E.   1074. 

Where,  on  an  appeal  by  defendant,  the 
appellate  division  reverses  the  judgment 
and  orders  a  new  trial  with  costs  to  the 
appellant  to  abide  the  event,  the  plaintiff 
does  not  become  entitled  to  costs  of  that 
appeal  upon  a  subsequent  recovery  after  a 
second  appeal  and  a  third  trial.  Adams  v. 
Massey,  51  Misc.  230;  100  N.  Y.  Supp. 
836. 

After  the  reversal  of  a  judgment  for 
plaintiff  on  a  building  contract  because  he 
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had  alleged  complete  performance  and  had 
been  permitted  to  prove  substantial  per- 
formance only,  he  was  allowed  to  amend  his 
complaint,  upon  condition  of  "payment  of 
all  costs  and  disbursements  subsequent  to 
the  service  of  the  complaint  herein." — Held, 
that  upon  recovering  judgment  in  a  second 
trial  plaintiff  was  not  entitled  to  tax  the 
costs  of  the  former  action  although  the  re- 
versal of  the  former  judgment  by  the  ap- 
pellate division  was  with  "costs  to  abide 
the  final  award  of  costs."  Rowe  v.  Gerry, 
109  App.  Div.  156;  95  N.  Y.  Supp.  859. 

A  defendant  who  did  not  answer  or  ap- 
pear in  the  action  at  trial  term,  but  ap- 
peared on  the  appeal,  may  be  charged  with 
the  costs  of  the  appeal.  McWhirter  v. 
Bowen,  114  App.  Div.  68;  99  N.  Y.  Supp. 
560. 

A  writ  of  certiorari  to  review  the  trial 
of  a  police  officer  was  dismissed  by  the 
appellate  division,  the  order  for  which  dis- 
missal as  well  as  the  determination  of  the 
police  commissioner  was  reversed  by  the 
court  of  appeals  and  a  new  trial  ordered, 
"costs  to  abide  the  event." — Held,  that  in 
the  absence  of  an  award  of  costs  by  the 
appellate  division  the  relator  was  not  en- 
titled to  tax  them  on  a  judgment  entered 
on  the  remittitur  of  the  court  of  appeals. 
People  ex  rel.  v.  Greene,  114  App.  Div.  168; 
99  N.  Y.  Supp.  679. 

The  costs  awarded  by  the  appellate  di- 
vision were  "to  abide  the  event,  without 
mentioning  the  appellant,  or  either  party, 
and  plaintiff  succeeded  on  the  new  trial. — 
Held,  that  he  was  entitled  to  tax  the  costs 
of  the  appeal.  Davis  v.  Reflex  Camera  Co., 
114  App.  Div.  814;  100  N.  Y.  Supp.  172. 

Where  the  costs  in  the  appellate  court  on 
the  reversal  of  a  judgment  are  given  to 
either  party,  as  the  case  may  be,  to  abide 
the  event,  and  that  party  is  finally  unsuc- 
cessful, the  successful  party  is  entitled  to 
tax  the  costs  on  the  trial  that  was  reversed. 
He  is  also  entitled  to  costs  for  proceedings 
before  and  after  granting  the  new  trial. 
Levine  v.  Klein,  66  Misc.  571;  122  N.  Y. 
Supp.    396. 

On  the  dismissal  of  an  appeal  from  the 
municipal  court  for  failure  to  file  the  re- 
turn and  bring  the  appeal  to  a  hearing, 
costs  of  the  appeal  to  the  appellate  term 
cannot  be  taxed,  but  only  the  costs  of 
motion  for  dismissal  and  disbursements  or- 
dered. Poggenberg  v.  Mestaniz,  46  Misc. 
110;   91   N.  Y.   Supp.   342. 

Where  respondents  abandoned  on  an  ap- 
peal the  position  assumed  during  the  trial, 
and  two  appellants  succeeded,  but  one  bill 
of  costs  was  allowed  against  the  respond- 
ents, and  was  adjudged  to  be  divided  be- 
tween the  appellants.  Wendel  v.  Binninger, 
132  App.  Div.  785;  117  N.  Y.  Supp.  616. 

Plaintiff  obtained  a  judgment  which  was 
reversed  on  appeal  and  a  new  trial  ordered 
"with  costs  to  the  appellant  to  abide  the 
event." — Held,  that  plaintiff  again  succeed- 
ing, the  costs  conditional  on  the  event  were 
those  of  the  appellate  court  only.  Berrent 
v.  Simpson,  61  Misc.  611;  113  N.  Y.  Supp. 
1065. 


The  respondent  again  succeeding  at  the 
second  trial,  he  is  entitled  to  tax  the  costs 
awarded  him  on  the  first  trial  as  well  as 
his  costs  at  the  second  trial,     lb. 

On  appeal  to  the  appellate  division  by 
permission  from  the  reversal  by  the  ap- 
pellate term  of  a  judgment  of  the  municipal 
court  of  the  city  of  New  York  and  ordering 
a  new  trial,  a  party  reversing  the  appellate 
term  and  obtaining  an  affirmance  of  the 
municipal  court  judgment  is  entitled  under 
§  3251,  to  costs  in  the  appellate  division  at 
the  rate  there  fixed  as  well  as  to  costs  of 
the  appellate  term  at  the  rate  fixed  by  § 
346  of  the  Muncipal  Court  Act,  in  view 
of  art.  6,  §  5,  of  the  constitution  and  Code 
Civ.  Pro.,  §§  1344;  1347,  1317,  1318,  3228, 
3238,  3239.  Greenwald  v.  Weir,  131  App. 
Div.  568;  116  N.  Y.  Supp.  172. 

On  perfecting  an  appeal  from  a  judg- 
ment of  the  municipal  court  of  Buffalo  to 
the  supreme  court,  the  latter  court  acquires 
jurisdiction  of  the  cause  although  the  ten 
days  allowed  to  perfect  an  appeal  have  not 
expired,  the  judgment  appealed  from  ceases 
to  be  effective  as  a  determination  of  the 
issues,  and  costs  of  a  former  appeal  award- 
ed to  abide  the  event  of  a  new  trial  do  not 
become  collectible  until  the  new  appeal  has 
been  determined.  Miller  v.  City  of  Buffalo, 
129  App.  Div.  833;  113  N.  Y.  Supp.  1056. 

An  award  of  costs  in  an  appellate  divi- 
sion order  modifying  a  surrogate's  decree 
carries  with  it  disbursements  also  as  a  mat- 
ter of  course.  Matter  of  Perry,  131  App. 
Div.  284;  115  N.  Y.  Supp.  744. 

Costs  of  an  appeal  from  a  surrogate's 
decree  are  not  to  be  payable  out  or  the 
estate  unless  the  appellate  division  express- 
ly so  directs  in  its  order.     lb. 

Judgment  for  plaintiff  in  the  New  York 
municipal  court  was  reversed  and  a  new 
trial  ordered  with  costs  to  abide  the  event, 
and  plaintiff  again  succeeding  on  the  new 
trial, — Held,  entitled  to  tax  the  costs  of  the 
appeal,  $30.  Buchanan  v.  Stout,  139  App. 
Div.  204;  123  N.  Y.  Supp.  724. 

Where  the  plaintiff  recovered  judgment 
in  the  city  court  of  New  York  which  was 
reversed  on  appeal  to  the  appellate  term 
with  costs  to  abide  the  event,  and  upon 
further  appeal  the  appellate  division  af- 
firmed the  order  of  reversal  and  granted 
judgment  absolute  in  favor  of  the  defend- 
ant,— Held,  that  the  defendant  was  entitled 
to  costs  on  appeal  to  the  appellate  term, 
on  appeal  to  the  appellate  division  and  costs 
of  one  trial,  and  disbursements,  including 
costs  before  and  after  notice  of  trial  and 
a  trial  and  term  fee.  Feltenstein  v.  Ernst, 
54  Misc.  223;   104  N.  Y.  Supp.  423. 

When  a  judgment  is  reversed  with  costs 
to  abide  the  event,  it  means  that  such  costs 
are  those  of  the  appeal  only;  but,  where, 
the  appellant  has  been  successful  in  the 
lower  court  upon  the  new  trial,  or  upon  a 
further  appeal,  where  judgment  absolute 
has  been  rendered  in  his  favor  and  the 
judgment  of  the  appellate  court  has  been 
made  the  judgment  of  the  lower  court,  he 
becomes  entitled  to  the  costs  of  one  trial, 
lb. 
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Where  the  plaintiff  recovers  a  judgment 
which  is  reversed  on  appeal,  with  costs  to 
appellant  to  abide  the  event,  and  upon  a 
second  trial  recovers  $25,  which  amount 
will  not  carry  costs,  the  plaintiff  is  not 
entitled  to  tax  any  costs  but  the  defendant 
is  entitled  to  costs  on  both  trials  and  the 
appeal.  Lennon  v.  Charig,  54  Misc.  298; 
105  X.  Y.  Supp.  1039. 

Where  plaintiff's  first  judgment  is  re- 
versed and  a  new  trial  granted  with  costs 
to  abide  the  event,  and  he  succeeds  upon 
the  second  trial,  he  is  entitled  to  tax  costs 
of  both  trials.  Mossein  v.  Empire  State 
Surety  Co.,  117  App.  Div.  782;  102  N.  Y. 
Supp.  1012. 

It  is  error  to  tax  any  term  fee  in  the 
trial  term  previous  to  an  amendment  of  the 
complaint.     lb. 

Upon  a  reversal  by  the  county  court  for 
error  of  law  the  appellant  is  entitled  to 
costs  of  appeal  by  §  3066,  subd.  4.  and  the 
matter  is  not  in  the  discretion  of  the  court 
as  in  case  of  a  reversal  for  error  of  fact. 
Moore  v.  Taylor,  88  App.  Div.  4;  84  N.  Y. 
Supp.  518. 

Where  the  court  of  appeals  dismisses  an 
appeal  upon  motion  in  advance  of  the  reg- 
ular argument,  with  costs  and  $10  costs 
of  motion,  the  prevailing  party  is  not  au- 
thorized to  tax  $60  fee  for  argument.  Mat- 
ter of  Wrav  Drug  Co.,  93  App.  Div.  456; 
87  X.  Y.  Supp.  676. 

Where  a  judgment  in  ejectment  is  re- 
versed with  costs  to  the  defendant  to  abide 
the  event,  the  defendant  is  entitled  to  tax 
the  costs  of  such  appeal  upon  ultimately 
succeeding  after  a  statutory  new  trial,  al- 
though he  was  defeated  upon  an  interme- 
diate trial  of  the  action.  Barson  v. 
Mulligan,  44  Misc.  26;  89  N.  Y.  Supp.  704. 

Where  an  appeal  is  dismissed  in  the  court 
of  appeals  when  the  cause  comes  on  for  ar- 
gument and  not  upon  notice  previously 
given,  the  respondent  is  entitled  to  tax  the 
items  of  costs  before  and  after  notice  of 
argument.  Dooley  v.  Union  Rv.  Co.,  57 
Misc.  145;   107  N.  Y.  Supp.  882/ 

When  the  appellate  division  order  of  re- 
versal of  a  surrogate's  decree  awards  costs 
hut  no  disbursements  the  surrogate  cannot 
include  them  and  can  only  allow  costs  for 
making  and  serving  the  case  and  before 
and  after  notice  of  argument.  Matter  of 
Moran,  60  Misc.  298. 

Where  on  defendant's  appeal  the  appel- 
late division  ordered  a  new  trial  unless 
plaintiff  consented  to  a  reduction  of  the 
verdict  in  which  event  the  judgment  was 
affirmed  without  costs,  and  plaintiff  so  con- 
sented, but  defendant  appealing  to  the  court 
of  appeals  a  new  trial  was  ordered  with 
costs  to  abide  the  event, — Held,  that  plain- 
tiff succeeding  upon  the  new  trial  was  en- 
titled to  tax  the  costs  of  the  appeal  to  the 
appellate  division.  Smith  v.  Lehigh  Valley 
K.  R.  Co.,  82  N.  Y.  Supp.  674. 

Where  on  appeal  from  the  municipal 
court  it  appears  that  the  damages  awarded 
might  have  been  larger,  but  the  finding  does 
not  amount  to  reversible  error,  the  court 
will  affirm  judgment  on  condition  that  the 


respondent  stipulates  to  waive  costs  of  the 
appeal.  Wappus  v.  Donelly,  91  N.  Y.  Supp. 
381. 

Upon  a  reargument  of  an  appeal  ordered 
by  the  appellate  division  and  had  de  novo 
as  a  change  was  made  in  the  personnel  of 
the  court, — Held,  that  a  fee  for  the  rear- 
gument was  taxable.  Robertson  v.  Roches- 
ter Folding  Box  Co.,  68  App.  Div.  528;  73 
N.  Y.  Supp.   898. 

When  court  of  appeals  affirms  reversal 
by  General  Term  in  an  equity  suit,  the 
Special  Term  may  award  costs  and  an  al- 
lowance. Barnard  v.  Hall,  143  X.  Y.  339; 
Hascall  v.  King,  165  N.  Y.  288;  59  N.  E. 
32.  And  see  s.  c.  54  App.  Div.  441;  66 
N.  Y.  Supp.  1112;  31  Civ.  Proc.  207. 

The  immunity  of  a  poor  person  does  not 
extend  to  costs  on  appeal.  Hayden  v.  Hay- 
den.  8  App.  Div.  547;  40  N.  Y.  Supp.  865. 

Where  dissolution  of  company  reversed 
because  attorney-general  not  served,  but 
point  not  raised  at  trial  term,  no  costs  al- 
lowed. Dohn  v.  Buffalo  Amusement  Co.,  66 
App.  Div.  446;   73  N.  Y.  Supp.  95. 

§  3228  applies  to  actions  commenced 
in  a  justice's  court,  and  taken  by  appeal  to 
General  Term,  and  is  not  limited,  by  subd. 
13  of  §  3347,  to  actions  commenced  in  the 
courts  specified  in  subd.  4  of  the  latter  sec- 
tion. Combs  v.  Combs,  25  Hun  279,  rev'g 
1  Civ.  Proc.  298;   62  How.  304. 

Where  sureties  on  a  bond  for  the  limits 
joined  with  their  principal,  defendant  in 
the  action,  in  a  motion  to  have  the  judg- 
ment entered  therein  marked  satisfied,  and 
were  also  before  the  court  to  sustain  the 
order  granted,  upon  an  appeal  therefrom, 
— Held,  that  they  had  submitted  themselves 
to  the  judgment  of  the  court,  and  that  the 
costs  on  appeal  were  in  the  discretion  of 
the  court,  and  might  therefore  be  imposed 
upon  any  party  to  the  application.  The 
Code  does  not  limit  the  power  of  the  court 
to  impose  costs  of  such  an  appeal,  to  such 
of  the  litigants  as  are  strictly  parties  to 
the  action  in  which  the  motion  is  made,  but 
gives  the  appellate  tribunal  the  fullest  dis- 
cretion. Higgins  v.  Callahan,  2  Civ.  Proc. 
302,  C.  P. 

A  nonsuit  is  a  final  judgment  within 
this  section,  and  may  be  the  trial  of  an 
issue  of  fact.  Gates  v.  Canfleld,  2  McCarty 
16.  Rumsey,  J. 

In  an  action  for  accounting  judgment 
was  rendered  at  Special  Term,  that  the 
complaint  be  dismissed  on  the  ground  that 
an  accounting  had  already  been  had  which 
was  conclusive  on  plaintiff,  and  that  de- 
fendant recover  the  balance  found  due  on 
said  accounting.  General  Term  reversed 
the  judgment,  and  ordered  a  new  trial. 
Defendant  stipulated,  and  appealed  to  the 
court  of  appeals.  That  court  affirmed  the 
decision  of  General  Term,  and  ordered  judg- 
ment absolute  for  plaintiff  on  the  stipula- 
tion, with  costs. — Held,  that  such  order  is 
a  final  determination  that  plaintiff  is  enti- 
tled to  an  accounting,  and  to  the  costs  of  the 
action.  Rust  v.  Hauselt,  46  N.  Y.  Supr.  38, 
Russell,  J. 

If,    after    severance   in   an    action    on    a 
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had  alleged  complete  performance  and  had 
been  permitted  to  prove  substantial  per- 
formance only,  he  was  allowed  to  amend  his 
complaint,  upon  condition  of  "payment  of 
all  costs  and  disbursements  subsequent  to 
the  service  of  the  complaint  herein." — Held, 
that  upon  recovering  judgment  in  a  second 
trial  plaintiff  was  not  entitled  to  tax  the 
costs  of  the  former  action  although  the  re- 
versal of  the  former  judgment  by  the  ap- 
pellate division  was  with  "costs  to  abide 
the  final  award  of  costs."  Rowe  v.  Gerry, 
100  App.  Div.  156;  95  N.  Y.  Supp.  859. 

A  defendant  who  did  not  answer  or  ap- 
pear in  the  action  at  trial  term,  but  ap- 
peared on  the  appeal,  may  be  charged  with 
the  costs  of  the  appeal.  McWhirter  v. 
Bowen,  114  App.  Div.  68;  99  N.  Y.  Supp. 
560. 

A  writ  of  certiorari  to  review  the  trial 
of  a  police  officer  was  dismissed  by  the 
appellate  division,  the  order  for  which  dis- 
missal as  well  as  the  determination  of  the 
police  commissioner  was  reversed  by  the 
court  of  appeals  and  a  new  trial  ordered, 
"costs  to  abide  the  event." — Held,  that  in 
the  absence  of  an  award  of  costs  by  the 
appellate  division  the  relator  was  not  en- 
titled to  tax  them  on  a  judgment  entered 
on  the  remittitur  of  the  court  of  appeals. 
People  ex  rel.  v.  Greene,  114  App.  Div.  168; 
99  N.  Y.  Supp.  679. 

The  costs  awarded  by  the  appellate  di- 
vision were  "to  abide  the  event,"  without 
mentioning  the  appellant,  or  either  party, 
and  plaintiff  succeeded  on  the  new  trial. — 
Held,  that  he  was  entitled  to  tax  the  costs 
of  the  appeal.  Davis  v.  Reflex  Camera  Co., 
114  App.  Div.  814;  100  N.  Y.  Supp.  172. 

Where  the  costs  in  the  appellate  court  on 
the  reversal  of  a  judgment  are  given  to 
either  party,  as  the  case  may  be,  to  abide 
the  event,  and  that  party  is  finally  unsuc- 
cessful, the  successful  party  is  entitled  to 
tax  the  costs  on  the  trial  that  was  reversed. 
He  is  also  entitled  to  costs  for  proceedings 
before  and  after  granting  the  new  trial. 
Levine  v.  Klein,  66  Misc.  571;  122  N.  Y. 
Supp.    396. 

On  the  dismissal  of  an  appeal  from  the 
municipal  court  for  failure  to  file  the  re- 
turn and  bring  the  appeal  to  a  hearing, 
costs  of  the  appeal  to  the  appellate  term 
cannot  be  taxed,  but  only  the  costs  of 
motion  for  dismissal  and  disbursements  or- 
dered. Poggenberg  v.  Mestaniz,  46  Misc. 
110;    91   N.   Y.   Supp.   342. 

Where  respondents  abandoned  on  an  ap- 
peal the  position  assumed  during  the  trial, 
and  two  appellants  succeeded,  but  one  bill 
of  costs  was  allowed  against  the  respond- 
ents, and  was  adjudged  to  be  divided  be- 
tween the  appellants.  Wendel  v.  Binninger, 
132  App.  Div.  785;   117  N.  Y.  Supp.  616. 

Plaintiff  obtained  a  judgment  which  was 
reversed  on  appeal  and  a  new  trial  ordered 
"with  costs  to  the  appellant  to  abide  the 
event." — Held,  that  plaintiff  again  succeed- 
ing, the  costs  conditional  on  the  event  were 
those  of  the  appellate  court  only.  Berrent 
v.  Simpson,  61  Misc.  611;  113  N.  Y.  Supp. 
1065. 


The  respondent  again  succeeding  at  the 
second  trial,  he  is  entitled  to  tax  the  costs 
awarded  him  on  the  first  trial  aa  well  as 
his  costs  at  the  second  trial,     lb. 

On  appeal  to  the  appellate  division  by 
permission  from  the  reversal  by  the  ap- 
pellate term  of  a  judgment  of  the  municipal 
court  of  the  city  of  New  York  and  ordering 
a  new  trial,  a  party  reversing  the  appellate 
term  and  obtaining  an  affirmance  of  the 
municipal  court  judgment  is  entitled  under 
§  3251,  to  costs  in  the  appellate  division  at 
the  rate  there  fixed  as  well  as  to  costs  of 
the  appellate  term  at  the  rate  fixed  by  § 
346  of  the  Muncipal  Court  Act,  in  view 
of  art.  6,  §  5,  of  the  constitution  and  Code 
Civ.  Pro.,  §§  1344;  1347,  1317,  1318,  3228, 
3238,  3239.  Greenwald  v.  Weir,  131  App. 
Div.  568;  116  N.  Y.  Supp.  172. 

On  perfecting  an  appeal  from  a  judg- 
ment of  the  municipal  court  of  Buffalo  to 
the  supreme  court,  the  latter  court  acquires 
jurisdiction  of  the  cause  although  the  ten 
days  allowed  to  perfect  an  appeal  have  not 
expired,  the  judgment  appealed  from  ceases 
to  be  effective  as  a  determination  of  the 
issues,  and  costs  of  a  former  appeal  award- 
ed to  abide  the  event  of  a  new  trial  do  not 
become  collectible  until  the  new  appeal  haa 
been  determined.  Miller  v.  City  of  Buffalo, 
129  App.  Div.  833;  113  N.  Y.  Supp.  1056. 

An  award  of  costs  in  an  appellate  divi- 
sion order  modifying  a  surrogate's  decree 
carries  with  it  disbursements  also  as  a  mat- 
ter of  course.  Matter  of  Perry,  131  App. 
Div.  284;   115  N.  Y.  Supp.  744. 

Costs  of  an  appeal  from  a  surrogate's 
decree  are  not  to  be  payable  out  of  the 
estate  unless  the  appellate  division  express- 
ly so  directs  in  its  order.     lb. 

Judgment  for  plaintiff  in  the  New  York 
municipal  court  was  reversed  and  a  new 
trial  ordered  with  costs  to  abide  the  event, 
and  plaintiff  again  succeeding  on  the  new 
trial, — Held,  entitled  to  tax  the  costs  of  the 
appeal,  $30.  Buchanan  v.  Stout,  139  App. 
Div.  204;  123  N.  Y.  Supp.  724. 

Where  the  plaintiff  recovered  judgment 
in  the  city  court  of  New  York  which  was 
reversed  on  appeal  to  the  appellate  term 
with  costs  to  abide  the  event,  and  upon 
further  appeal  the  appellate  division  af- 
firmed the  order  of  reversal  and  granted 
judgment  absolute  in  favor  of  the  defend- 
ant,— Held,  that  the  defendant  was  entitled 
to  costs  on  appeal  to  the  appellate  term, 
on  appeal  to  the  appellate  division  and  costs 
of  one  trial,  and  disbursements,  including 
costs  before  and  after  notice  of  trial  and 
a  trial  and  term  fee.  Feltenstein  v.  Ernst, 
54  Misc.  223;   104  N.  Y.  Supp.  423. 

When  a  judgment  is  reversed  with  costs 
to  abide  the  event,  it  means  that  such  costs 
are  those  of  the  appeal  only;  but,  where, 
the  appellant  has  been  successful  in  the 
lower  court  upon  the  new  trial,  or  upon  a 
further  appeal,  where  judgment  absolute 
lias  been  rendered  in  his  favor  and  the 
judgment  of  the  appellate  court  has  been 
made  the  judgment  of  the  lower  court,  he 
becomes  entitled  to  the  costs  of  one  trial, 
lb. 
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Where  the  plaintiff  recovers  a  judgment 
which  is  reversed  on  appeal,  with  costs  to 
appellant  to  abide  the  event,  and  upon  a 
second  trial  recovers  $25,  which  amount 
will  not  carry  costs,  the  plaintiff  is  not 
entitled  to  tax  any  costs  but  the  defendant 
is  entitled  to  costs  on  both  trials  and  the 
appeal.  Lennon  v.  Charig,  54  Misc.  298; 
105  N.  Y.  Supp.   1039. 

Where  plaintiff's  first  judgment  is  re- 
versed and  a  new  trial  granted  with  costs 
to  abide  the  event,  and  he  succeeds  upon 
the  second  trial,  he  is  entitled  to  tax  costs 
of  both  trials.  Mossein  v.  Empire  State 
Surety  Co.,  117  App.  Div.  782;  102  N.  Y. 
Supp.  1012. 

It  is  error  to  tax  any  term  fee  in  the 
trial  term  previous  to  an  amendment  of  the 
complaint.     lb. 

Upon  a  reversal  by  the  county  court  for 
error  of  law  the  appellant  is  entitled  to 
costs  of  appeal  by  §  3066,  subd.  4,  and  the 
matter  is  not  in  the  discretion  of  the  court 
as  in  case  of  a  reversal  for  error  of  fact. 
Moore  v.  Taylor,  88  App.  Div.  4;  84  N.  Y. 
Supp.  518. 

Where  the  court  of  appeals  dismisses  an 
appeal  upon  motion  in  advance  of  the  reg- 
ular argument,  with  costs  and  $10  costs 
of  motion,  the  prevailing  party  is  not  au- 
thorized to  tax  $60  fee  for  argument.  Mat- 
ter of  Wrav  Drug  Co.,  93  App.  Div.  456; 
87  N.  Y.  Supp.  676. 

Where  a  judgment  in  ejectment  is  re- 
versed with  costs  to  the  defendant  to  abide 
the  event,  the  defendant  is  entitled  to  tax 
the  costs  of  such  appeal  upon  ultimately 
succeeding  after  a  statutory  new  trial,  al- 
though he  was  defeated  upon  an  interme- 
diate trial  of  the  action.  Barson  v. 
Mulligan,  44  Misc.  26;  89  N.  Y.  Supp.  704. 

Where  an  appeal  is  dismissed  in  the  court 
of  appeals  when  the  cause  comes  on  for  ar- 
gument and  not  upon  notice  previously 
given,  the  respondent  is  entitled  to  tax  the 
items  of  costs  before  and  after  notice  of 
argument.  Dooley  v.  Union  Ry.  Co.,  57 
Misc.  145;   107  N.  Y.  Supp.  882. 

When  the  appellate  division  order  of  re- 
versal of  a  surrogate's  decree  awards  costs 
but  no  disbursements  the  surrogate  cannot 
include  them  and  can  only  allow  costs  for 
making  and  serving  the  case  and  before 
and  after  notice  of  argument.  Matter  of 
Moran,  60  Misc.  298. 

Where  on  defendant's  appeal  the  appel- 
late division  ordered  a  new  trial  unless 
plaintiff  consented  to  a  reduction  of  the 
verdict  in  which  event  the  judgment  was 
affirmed  without  costs,  and  plaintiff  so  con- 
sented, but  defendant  appealing  to  the  court 
of  appeals  a  new  trial  was  ordered  with 
costs  to  abide  the  event, — Held,  that  plain- 
tiff succeeding  upon  the  new  trial  was  en- 
titled to  tax  the  costs  of  the  appeal  to  the 
appellate  division.  Smith  v.  Lehigh  Valley 
R.  R.  Co.,  82  N.  Y.  Supp.  674. 

Where  on  appeal  from  the  municipal 
court  it  appears  that  the  damages  awarded 
might  have  been  larger,  but  the  finding  does 
not  amount  to  reversible  error,  the  court, 
will  affirm  judgment  on  condition  that  the 


respondent  stipulates  to  waive  costs  of  the 
appeal.  Wappus  v.  Donelly,  91  N.  Y.  Supp. 
381. 

Upon  a  reargument  of  an  appeal  ordered 
by  the  appellate  division  and  had  de  novo 
as  a  change  was  made  in  the  personnel  of 
the  court, — Held,  that  a  fee  for  the  rear- 
gument was  taxable.  Robertson  v.  Roches- 
ter Folding  Box  Co.,  68  App.  Div.  528;  73 
N.  Y.  Supp.  898. 

Wrhen  court  of  appeals  affirms  reversal 
by  General  Term  in  an  equity  suit,  the 
Special  Term  may  award  costs  and  an  al- 
lowance. Barnard  v.  Hall,  143  N.  Y.  339; 
Hascall  v.  King,  165  N.  Y.  288;  59  N.  E. 
32.  And  see  s.  c.  54  App.  Div.  441;  66 
N.  Y.  Supp.  1112;  31  Civ.  Proc.  207. 

The  immunity  of  a  poor  person  does  not 
extend  to  costs  on  appeal.  Havden  v.  Hay- 
den.  8  App.  Div.  547;  40  N.  Y.  Supp.  865. 

Where  dissolution  of  company  reversed 
because  attorney -general  not  served,  but 
point  not  raised  at  trial  term,  no  costs  al- 
lowed. Dohn  v.  Buffalo  Amusement  Co.,  66 
App.  Div.  446;   73  N.  Y.  Supp.  95. 

§  3228  applies  to  actions  commenced 
in  a  justice's  court,  and  taken  by  appeal  to 
General  Term,  and  is  not  limited,  by  subd. 
13  of  §  3347,  to  actions  commenced  in  the 
courts  specified  in  subd.  4  of  the  latter  sec- 
tion. Combs  v.  Combs,  25  Hun  279,  rev'g 
1  Civ.  Proc.  298;   62  How.  304. 

Where  sureties  on  a  bond  for  the  limits 
joined  with  their  principal,  defendant  in 
the  action,  in  a  motion  to  have  the  judg- 
ment entered  therein  marked  satisfied,  and 
were  also  before  the  court  to  sustain  the 
order  granted,  upon  an  appeal  therefrom, 
— Held,  that  they  had  submitted  themselves 
to  the  judgment  of  the  court,  and  that  the 
costs  on  appeal  were  in  the  discretion  of 
the  court,  and  might  therefore  be  imposed 
upon  any  party  to  the  application.  The 
Code  does  not  limit  the  power  of  the  court 
to  impose  costs  of  such  an  appeal,  to  such 
of  the  litigants  as  are  strictly  parties  to 
the  action  in  which  the  motion  is  made,  but 
gives  the  appellate  tribunal  the  fullest  dis- 
cretion. Higgins  v.  Callahan,  2  Civ.  Proc. 
302,  C.  P. 

A  nonsuit  is  a  final  judgment  within 
this  section,  and  may  be  the  trial  of  an 
issue  of  fact.  Gates  v.  Canfleld,  2  McCarty 
16.  Rumsey,  J. 

In  an  action  for  accounting  judgment 
was  rendered  at  Special  Term,  that  the 
complaint  be  dismissed  on  the  ground  that 
an  accounting  had  already  been  had  which 
was  conclusive  on  plaintiff,  and  that  de- 
fendant recover  the  balance  found  due  on 
said  accounting.  General  Term  reversed 
the  judgment,  and  ordered  a  new  trial. 
Defendant  stipulated,  and  appealed  to  the 
court  of  appeals.  That  court  affirmed  the 
decision  of  General  Term,  and  ordered  judg- 
ment absolute  for  plaintiff  on  the  stipula- 
tion, with  costs. — Held,  that  such  order  is 
a  final  determination  that  plaintiff  is  enti- 
tled to  an  accounting,  and  to  the  costs  of  the 
action.  Rust  v.  Hauselt,  46  N.  Y.  Supr.  38, 
Russell,  J. 

If,    after    severance   in    an    action    on    a 
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written  instrument  and  judgments,  two  ap- 
peals are  brought,  plaintiff  is  entitled  to 
lull  costs  of  both  appeals.  Pratt  v.  Allen, 
19  How.  450,  Buffalo  Supr. 

Where  plaintiff  and  defendants  alike  ap- 
peal from  the  whole  judgment,  and  the 
appeals  are  argued  together  and  the  judg- 
ment is  affirmed,  each  party  is  entitled  to 
costs,  which  may  on  motion,  unless  cause  is 
shown  to  the  contrary,  be  set  off.  Super- 
visors of  Tompkins  v.  Bristol,  58  How.  3. 

On  reversal  of  a  judgment  of  a  N.  Y. 
district  court,  appellant  is  entitled  to  costs 
as  of  right.  Wood  v.  Brown,  6  Daly  428. 
See  Moore  v.  Gould,  54  How.  500,  C.  P., 
Robinson,   J. 

On  reversal  of  a  surrogate's  decree,  costs 
should  be  awarded  to  the  appellant,  either 
against  the  respondents  personally  or  out 
of  the  estate.  Sheridan  v.  Houghton,  84 
N.  Y.  643,  modfg  16  Hun  628. 

A  motion  for  a  new  trial  on  the  excep- 
tions was  heard  at  General  Term  at  the 
same  time  with  an  appeal  from  an  order 
denying  motion  for  a  new  trial  on  the  min- 
utes. The  order  was  affirmed,  the  motion 
denied,  and  judgment  ordered  on  the  ver- 
dict with  costs. — Held,  that  the  action  be- 
ing one  for  a  personal  injury,  plaintiff 
was  entitled  to  costs  of  the  appeal,  as  well 
as  those  of  the  motion  at  General  Term, 
and  that  the  fact  that  both  were  argued 
together  did  not  deprive  him  of  such  right. 
Reichel  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  18 
Civ.  Proc.  248 ;  29  State  Rep.  843 ;  9  N. 
Y.  Supp.  414,   Buffalo  Supr.,  Beck  with,  J. 

Where  exceptions  are  ordered  heard  at 
General  Term,  if  the  judgment  is  for  the 
party  who  obtained  the  verdict,  though  for 
a  less  sum,  he  is  entitled  to  the  costs  of 
General  Term  and  all  prior  proceedings. 
Duff  v.  Wardell,  10  Abb.  N.  S.  84. 

If  on  appeal  neither  party  is  entirely 
successful,  neither  should  have  costs. 
Pickett  v.  Barron,  29  Barb.  505;  Duffy  v. 
Duncan,  32  Barb.  587,  affi'd  35  N.  Y.  187; 
Williams  v.  Fitzhugh,  37  N.  Y.  444,  affi'g 
44  Barb.  321;  Lawson  v.  Pinckney,  40  N. 
Y.  Supr.  187. 

So  where  one  abandons  his  appeal  and 
the  other  fails  in  the  appeal.  Leftwich  v. 
Clinton,  4  Lans.  176. 

A  plaintiff  who  succeeds  on  the  main 
issue  is  entitled  to  the  costs  of  an  appeal. 
DeLancey  v.  Piepgras,  76  Hun  70. 

Where  there  are  two  defendants  and  judg- 
ment is  affirmed  as  to  one.  and  there  is 
a  complete  reversal  as  to  the  other,  the 
reversal,  in  the  absence  of  any  special  cir- 
cumstances, will  be  with  costs.  Montgom- 
ery Co.  Bk.  v.  Albany  City  Bank,  7  N.  Y. 
459,  rev'g  8  Barb.  396. 

Where  in  partition  one  defendant  ap- 
pealed unsuccessfully  to  General  Term  and 
court  of  appeals, — Held,  that  an  infant  hav- 
ing the  same  interests  as  plaintiff,  and  ap- 
pearing through  his  guardian  by  the  same 
attorney,  was  not  entitled  to  costs  of  appeal 
against  the  appealing  defendant,  unless  ex- 
pressly so  ordered  by  the  court  of  appeals. 
Halstead  v.  Halstead,  2  T.  &.  C.  673. 

In  an  action  to  recover  dower,  a  judg- 


ment entered  for  defendants,  dismissing  the 
complaint  upon  report  of  a  referee  to  whom 
the  issues  were  referred,  was  reversed  on 
appeal  to  General  Term,  and  judgment  ab- 
solute ordered  for  plaintiff,  and  a  reference 
ordered  for  admeasurement  of  the  dower, 
etc.  The  report  of  the  referee  was  finally 
confirmed,  and  judgment  rendered  against 
all  defendants  for  dower,  damages,  and 
costs.  This  judgment  was  affirmed  by  Gen- 
eral Term,  and  both  parties  appealed 'to  the 
court  of  appeals,  where  the  judgment  and 
orders  subsequent  to  the  judgment  upon 
the  trial  of  the  issues  were  reversed,  and 
the  judgment  entered  upon  the  report  of  the 
referee  dismissing  the  complaint,  with 
costs,  was  affirmed,  with  costs. — Held,  that 
defendants  were  entitled  to  costs  as  re- 
spondents on  the  first  appeal  to  General 
Term,  to  costs  as  appellants  on  the  second 
appeal  to  General  Term,  and  to  costs  as  ap- 
pellants on  the  appeal  to  the  court  of  ap- 
peals, but  not  to  costs  on  plaintiff's  appeal 
from  the  judgment  of  General  Term,  be- 
cause that  judgment,  on  plaintiff's  appeal, 
was  neither  affirmed  nor  reversed.  Price 
v.  Price,  16  N.  Y.  Supp.  359. 

Where  there  is  but  one  set  of  papers, 
one  argument  and  one  judgment,  the  suc- 
cessful party  is  entitled  to  but  one  bill  of 
costs,  though  the  appellants  appear  by  dif- 
ferent attorneys.  Everson  v.  Gehrman,  2 
Abb.  413. 

In  an  action  brought  for  the  construc- 
tion of  and  adjudication  upon  a  will, 
where  cross  appeals  were  taken  by  the  re- 
spective parties,  and  each  appellant  was 
unsuccessful,  no  costs  of  the  appeal  were 
allowed  to  any  of  the  parties.  Kiah  v. 
Grenier,  IT.  A.  C.  388. 

Those  who  jointly  answer  or  demur  can 
have  but  one  bill  of  costs  on  appeal,  though 
they  there  employ  different  attorneys.  Wil- 
bur v.  Wiltsey,   13  How.  506. 

Costs  on  appeal  in  equity  cases  are  dis- 
cretionary. Chipman  v.  Montgomery,  63 
N.  Y.  221;  below,  4  Hun  739. 

Costs  on  appeal  from  a  surrogate's  de- 
cree are  discretionary.  Lawrence  v.  Lind- 
sey,  70  N.  Y.  566. 

Costs  on  appeal  in  an  action  brought 
into  the  supreme  court  by  a  common-law 
certiorari  directed  to  a  public  officer  are 
discretionary.  People  ex  rel.  v.  Smith,  13 
Hun  227.  See  People  ex  rel.  v.  McDonald, 
69  N.  Y.  362,  affl'g  4  Hun  187. 

The  discretion  given  to  an  appellate  court 
as  to  costs  of  appeal,  where  judgment  is 
affirmed  in  part  and  reversed  in  part,  only 
applies  to  and  affects  the  costs  in  the  ap- 
pellate court,  which  thus  modifies  the  judg- 
ment. Sturgis  v.  Spofford,  58  N.  Y.  103. 
See  Lawrence  v.   Lindsey. 

Costs  on  appeal  where  each  succeeded  in 
part.  Thurber  v.  Chambers,  66  N.  Y.  42, 
modfg  4  Hun  721. 

Where  costs  are  discretionary,  the  dis- 
cretion may  be  exercised  in  every  stage  of 
the  action,  and  therefore  by  the  court  of 
apenls  as  to  the  costs  .of  appeal.  Chip- 
man  v.  Montgomery.  But  see  Brown  v. 
Leigh,  13  Abb.  N.  S.  305;  50  N.  Y.  427. 
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Under  L.  1880,  c.  260,  the  exemption  of 
officers  from  costs  in  proceedings  to  re- 
view an  assessment  does  not  apply  in  case 
of  an  unsuccessful  appeal  by  them  from 
judgment  in  favor  of  relator.  People  ex 
rel.  v.  Keator,  36  Hun  592;  17  Abb.  N.  C. 
369;  People  ex  rel.  v.  Assessors  of  Troy, 
46  Hun  444;  12  State  Rep.  414. 

If  an  appeal  from  a  decision  as  to  the 
equalization  of  taxes  is  successful,  costs 
must  be  assessed  against  the  wards,  towns, 
and  counties  other  than  the  appellant;  if 
the  appeal  fails,  the  costs  must  be  borne 
by  the  appellant.  People  ex  rel.  v.  Com- 
mon Council,  3  How.  N.  S.  452,  Ct.  of  App. 

Where  an  appeal  is  taken  from  an  order, 
judgment,  or  determination,  made  in  pro- 
ceedings instituted  under  L.  1880,  c.  260 
(now  Tax  Law),  for  the  review  and  correc- 
tion of  illegal,  erroneous,  or  unequal  assess- 
ments, costs  are  to  be  given  or  withheld,  in 
the  discretion  of  the  court.  People  ex  rel. 
v.  Carter,  46  Hun  444. 

One  who  unnecessarily  defends,  though 
erroneously  made  a  party,  is  not  entitled 
to  costs.     Barker  v.  Burton,  67  Barb.  458. 

Where  in  tort  against  two  the  complaint 
is  dismissed  as  to  one  and  he  does  not 
appeal,  the  question  as  to  his  right  to 
costs  cannot  be  raised  on  the  appeal  of  the 
other.  Roberts  v.  Johnson,  58  N.  Y.  613, 
affi'g  37  N.  Y.  Supr.  157. 

Costs  on  appeal  not  allowed  where  the 
judgment  below  was  for  too  much,  but 
plaintiff  offered  to  deduct  the  excess. 
Kemple  v.  Darrow,  39  N.  Y.  Supr.  447. 
See  Clark  v.  Geery,  40  N.  Y.  Supr.  227. 

Where  appellant  omitted  to  call  the  at- 
tention of  General  Term  to  the  point  upon 
which  it  prevails  in  the  court  of  appeals, 
the  costs  of  General  Term  will  not  be  grant- 
ed to  him  on  modification  of  its  judgment. 
Griswold  v.  Met.  El.  R.  Co.,  33  State  Rep. 
642;    122  N.  Y.  640. 

Where  the  court  of  appeals  affirms  a 
judgment  of  General  Term  as  to  two  of  the 
defendants,  but  reverses  it  as  to  all  the 
others,  the  two  defendants  as  to  whom 
the  judgment  was  affirmed  cannot  complain 
of  a  direction  that  it  be  "without  costs"  as 
to  them.  Met.  El.  R.  Co.  v.  Duggin,  11  N. 
Y.  Supp.  819;  33  State  Rep.  992. 

Where  one  defendant  only  appeals,  costs 
cannot  on  affirmance  be  awarded  against 
the  co-defendants.  Supervisors  of  Tomkins 
v.  Bristol,  58  How.  3. 

.    Where  costs  in  a  judgment  included  in- 
terest  on   the  whole   recovery   to  the   day 


of  adjustment,  and  on  appeal  it  was  re- 
versed in  part  and  affirmed  in  part,  with 
the  costs  included  in  the  judgment, — Held, 
that  the  interest  on  the  items  reversed 
should  be  deducted  from  the  execution. 
Wilde  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  1 
Sheldon  269,  Sheldon,  J. 

When  costs  on  appeal  are  not  discre- 
tionary, the  addition  of  "with  costs"  or 
"without  costs"  in  the  judgment  of  the 
court  of  appeals,  cannot  affect  the  right. 
Ayers  v.  Western  R.  R.  Co.,  49  N.  Y.  660. 

Where  a  new  trial  is  ordered,  on  appeal 
the  clerk  cannot  tax  the  costs  of  the  appeal, 
unless  the  order  so  directs.  Pennell  v.  Wil- 
son, 5  Rob.  674;  2  Abb.  N.  S.  466,  Jones, 
«I. 

Where  the  point  on  which  judgment  was 
reversed  could  have  been  taken  by  demur- 
rer, but  was  first  raised  on  appeal,  neither 
party  was  allowed  costs  on  reversal. 
Youngs  v.  Wilson,  24  Barb.  510,  rev'd  on 
another  ground,  27  N.  Y.  351. 

Where  one  of  several  defendants  could 
have  raised  by  demurrer  the  objection  that 
he  was  not  a  proper  party,  costs  of  de- 
murrer only  were  allowed  him  on  affirming 
a  judgment  in  his  favor.  Tisdale  v.  Jones, 
38  Barb.  523. 

On  reversal  of  a  judgment  of  a  district 
court,  a  defendant  is  entitled  to  have  $10 
extra  costs  taxed  as  part  of  the  costs  of 
the  district  court.  Boyd  v.  Disbrow,  58 
How.   399,  C.  P.,  Van  Hoesen,  J. 

The  successful  party  is  not  entitled  to 
two  bills  of  costs,  one  on  appeal  from  the 
judgment,  and  the  other  from  the  order 
denying  new  trial.  Bullard  v.  Pearsall,  46 
How.  383,  affi'd  Ct.  of  App.  46  How.  530; 
West  v.  Lynch,  1  City  Ct.  174,  McAdam,  J. 

The  costs  to  be  awarded  upon  the  grant- 
ing of  a  new  trial  are  in  the  discretion  of 
General  Term,  and  may  be  awarded  to 
either  party,  either  absolutely  or  to  abide 
the  event.  Murtha  v.  Curley,  3  Civ.  Proc. 
86,  rev'd  in  Ct.  of  App.  on  another  point, 
Id.  266. 

Before  an  appeal  from  an  order  granting 
an  injunction  pendente  lite  was  argued  the 
action  was  tried  and  a  final  judgment  en- 
tered therein. — Held,  that  the  appeal  should 
therefore  be  dismissed,  witnout  costs. 
Fieldhouse  v.  Neville,  16  Week.  Dig.  472. 

Where  costs  are  in  the  discretion  of  the 
court,  the  decision  roust  specify  which  party 
is  entitled  to  costs,  but  the  costs  must  be 
taxed  by  the  clerk.  Higgins  v.  Callahan, 
2  Civ.  Proc.  302,  C.  P. 


§  3239.    Costa  on  appeal  from  interlocutory  judgment  or  order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order,  in  an  action, 
costs  are  in  the  discretion  of  the  court,  and  may  be  awarded  absolutely,  or  to 
abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or  refusing  a  new  trial, 
and  the  decision  upon  the  appeal  refuses  a  new  trial,  the  respondent  is  entitled,  of 
course,  to  the  costs  of  the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new  trial,  and  an  ap- 
peal is  also  taken  from  the  judgment  rendered  upon  the  trial,  neither  party  is  en- 
titled to  the  costs  of  the  appeal  from  the  order. 

See  Co.  Proc,  §§  306,  315. 
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§  3239,  denying  to  each  party  costs  of  an 
appeal  from  an  order  refusing  a  new  trial 
where  an  appeal  is  also  taken  from  the 
judgment,  does  not  prevent  costs  on  the 
appeal  from  an  order  denying  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
where  an  appeal  is  also  taken  from  the 
judgment,  because  a  separate  set  of  points 
and  a  separate  argument  of  the  questions 
involved  on  the  motion  for  a  new  trial  are 
necessary,  and  under  section  3251,  suhd.  4, 
a  full  bill  of  costs  should  be  allowed  on  the 
appeal  from  the  order.  Pease  v.  Pennsyl- 
vania R.  Co.,  137  App.  Div.  458;  122  N.  Y. 
Supp.   784. 

As  an  order,  overruling  objections  to  an 
application  for  the  appointment  of  commis- 
sioners to  determine  the  necessity  of  a 
proposed  highway  and  appointing  commis- 
sioners, is  not  a  final  order  within  §  2550, 
defining  a  "final  order"  as  the  final  deter- 
mination of  the  rights  of  the  parties,  on 
appeal  resulting  in  affirmance  with  costs  of 
the  appeal,  the  costs  must  be  awarded  in 
accordance  with  section  3239,  providing  for 
costs  on  appeal  from  an  interlocutory  order, 
and  not  in  accordance  with  section  3240, 
providing  for  costs  in  a  special  proceeding, 
and  the  costs  must  be  limited  to  $10  and 
disbursements,  as  provided  by  section  3251. 
Re  Van  Dusen,  132  App.  Div.  592;  116  N. 
Y.   Supp.  915. 

Where  the  appellate  term  affirms  a  judg- 
ment of  the  New  York  city  court  overrul- 
ing defendant's  demurrer  with  leave  to 
plead  over  upon  payment  of  costs  "in  this 
court  and  the  court  below,"  the  clerk  of 
the  city  court  has  no  authority  to  refuse 
to  tax  the  costs  as  ordered ;  and  an  objec- 
tion that  plaintiffs  served  no  notice  of  argu- 
ment of  the  appeal  and  did  not  argue  the 
same  must  be  addressed  to  the  appellate 
court  on  a  motion  to  resettle  the  order. 
Hill  v.  Muller,  53  Misc.  262;  103  N.  Y. 
Supp.  96. 

Where  upon  the  entry  of  an  interlocutory 
judgment  a  defeated  party  is  allowed  to 
plead  over  upon  the  payment  of  costs,  the 
successful  party  is  entitled  to  tax  costs 
after  notice  and  before  trial  and  a  trial 
fee  and  disbursements,  but  not  costs  before 
notice  of  trial.     lb. 

Costs  which  were  or  should  have  been 
taxed  on  the  entry  of  the  interlocutory 
judgment  in  the  court  below  are  not  prop- 
erlv  taxable  under  the  order  of  affirmance, 
lb. 

Upon  an  appeal  from  denial  of  a  motion 
made  at  Special  Term  in  the  New  York 
city  court  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  the  applica- 
tion being  made  independent  of  the  trial 
and  not  dependent  on  the  correctness  of 
the  judgment,  from  which  a  separate  ap- 
peal with  different  papers  was  taken,  the 
General  Term  has  power  to  award  to  the 
respondent  the  costs  and  disbursements  of 
the  affirmance  of  the  order  denying  the  mo- 
tion, notwithstanding  the  provision  of 
§  3239,  subd.  2,  that  neither  party  is  en- 
titled to  costs  of  the  appeal  in  case  an  ap- 
peal is  taken  also  from  the  judgment,  which 


applies  to*  an  order  denying  a  motion  for 
a  new  trial  on  the  minutes.  Street  v.  Mo- 
Loughlin,  36  Misc.  165;  72  N.  Y.  Supp. 
1061. 

Upon  appeal  from  an  interlocutory  judg- 
ment of  the  New  York  city  court  overrul- 
ing a  demurrer  to  the  complaint,  the  judg- 
ment was  reversed  with  costs  of  the  appeal 
and  in  the  court  below,  to  the  appellant — 
Held,  that  it  was  proper  to  tax  as  costs  of 
the  appeal  $20  before  notice  of  argument, 
and  $40  for  argument.  Campbell  v.  Halli- 
han,  46  Misc.  409;  92  N.  Y.  Supp.  413. 

Costs  on  appeal  from  an  order  of  a  sur- 
rogate directing  the  sale  of  a  decedent's 
real  estate  to  pay  debts  are  in  the  discre- 
tion of  the  court,  and  where  several  re- 
spondents have  appeared  separately  and  the 
order  is  affirmed  "with  costs,"  only  one  bill 
of  costs  is  allowed.  Matter  of  Kinn,  139 
App.  Div.  766;   124  N.  Y.  Supp.  569. 

Where  the  appellate  division  reverses  an 
interlocutory  judgment  and  sustains  a  de- 
murrer to  part  of  the  complaint  with  costs, 
the  appellant  is  entitled  to  the  costs  of  the 
Special  Term  as  well  as  those  of  the  appel- 
late division.  Cassavoy  v.  Pattison,  101 
App.  Div.  128;  91  N.  Y.  Supp.  876. 

Where  costs  are  awarded  to  a  defendant 
upon  sustaining  a  demurrer  to  a  part  only 
of  a  complaint,  such  costs  though  absolute 
are  not  collectible  until  the  trial  of  the 
issue  of  fact  has  been  disposed  of.     lb. 

Where  an  order  had  been  reversed  by  the 
appellate  division  with  "costs  to  abide  the 
award  of  costs  by  the  final  judgment,"  and 
the  plaintiff  subsequently  made  a  motion 
for  leave  to  amend  the  complaint,  which 
was  granted  upon  payment  of  $10  costs, 
"and  all  taxable  costs  to  date," — Held,  that 
defendant  was  entitled  to  tax  the  costs  al- 
lowed upon  the  appeal.  Diehl  v.  Drever, 
103  App.  Div.  590;  93  N.  Y.  Supp.  151.* 

Costs  on  an  appeal  from  an  order  made 
upon  the  minutes  at  the  trial  term  are 
within  the  terms  of  §  779,  and  the  stay  for 
non-payment  therein  provided  becomes  op- 
erative independent  of  any  direction  of  the 
court  which  has  no  power  to  set  asicle  the 
stay,  nor  to  grant  a  subsequent  motion  to 
plaintiff  in  default,  to  sue  as  a  poor  person, 
if  the  papers  show  that  the  stay  is  in 
force;  but  where  it  did  not  appear  that  the 
time  for  payment  had  expired,  or  that  serv- 
ice of  the  order  awarding  the  costs  had 
been  made, — Held,  that  an  order  permitting 
plaintiff  to  sue  as  a  poor  person  should  be 
affirmed.  Muller  v.  Brooklyn  Heights  Rail- 
road Co.,  139  App.  Div.  727;  124  N.  Y. 
Supp.  491. 

An  order  of  the  court  of  appeals  affirm- 
ing an  order  in  condemnation  proceedings 
with  costs  to  the  respondents,  where  there 
were  several, — Held,  to  justify  the  allow- 
ance of  a  bill  of  costs  to  each  respondent. 
Matter  of  Pine's  Stream,  etc..  in  Town  of 
Hempstead,  114  N.  Y.  Supp.  681. 

Upon  an  appeal  to  the  appellate  term 
from  an  order  of  the  municipal  court  deny- 
ing a  motion  to  set  aside  a  verdict  and  for 
a  new  trial,  the  court  on  affirming  the  or- 
der  will    award   costs  as   upon   an   appeal 
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from    a    judgment.    Benton    v.    Moss,    47 
Misc.  376;  93  N.  Y.  Supp.  1113. 

An  appeal  from  an  order  dismissing  sup- 
plementary proceedings  instituted  by  a 
county  treasurer  under  Laws  1896,  c.  908, 
§  259  (now  Tax  Law),  authorizing  supple- 
mentary proceedings,  as  upon  a  judgment, 
to  collect  a  tax,  though  such  order  is  in  the 
nature  of  a  final  judgment  in  special  pro- 
ceedings, is  heard  and  determined  as  ap- 
peal from  orders,  under  Id.  §  255,  provid- 
ing that  an  appeal  from  an  order  in  pro- 
ceedings under  this  article,  of  which  §  259 
is  a  part,  shall  be  heard  as  appeals  from 
orders,  and  hence  the  costs  on  the  appeal 
are  regulated  by  Code  Civ.  Proc.  §  3239, 
governing  costs  upon  appeals  from  orders, 
and  not  by  §  3240,  providing  for  costs  on 
appeal  in  a  special  proceeding.  Matter  of 
Pryor,  67  App.  Div.  316;  73  N.  Y.  Supp. 
961. 

Costs  of  an  appeal  from  a  decision  on 
certiorari  to  review  a  tax  assessment  under 
LawB  1880,  c.  269  (now  Tax  Law),  are 
regulated  by  §  3239,  relating  to  costs  on 
appeal  from  "an  order."  People  ex  rel.  v. 
Barker,  90  Hun  253 ;  35  N.  Y.  Supp.  803. 

On  a  remittitur  from  court  of  appeals 
reciting  that  the  order  of  the  General  Term 
is  reversed  and  the  Special  Term  affirmed, 
with  costs,  the  entry  of  an  order  "with 
costs  to  each  of  the  appellants"  is  unau- 
thorized. Isola  v.  Weber,  12  App.  Div. 
267;  42  N.  Y.  Supp.  615. 

§  3239,  subd.  2,  denying  to  each  party 
costs  of  an  appeal  from  an  order  refusing  a 
new  trial  where  an  appeal  is  also  taken 
from  the  judgment,  relates  only  to  new 
trials  on  the  minutes,  and  has  no  applica- 
tion to  a  motion  by  defendants  indepen- 
dently of  the  trial,  and  on  a  separate  appeal 
book,  denied  by  the  Special  Term  of  the 
city  court  and  affirmed  by  the  General 
Term.  Street  v.  McLoughlin,  36  Misc.  165; 
72  N.  Y.  Supp.  1061,  App.  T. 

Upon  affirmance  of  an  order  of  Special 
Term  denying  a  motion  for  a  new  trial, 
made  upon  a  case  and  exceptions,  the  re- 
spondent is  entitled  to  the  costs  of  appeal, 
as  a  matter  of  course,  under  §  3239.  Mc- 
Intyre  v.  Germ.  Sav.  Bk.,  59  Hun  536;  20 
Civ.  Proc.  209;  37  State  Rep.  545. 

Costs  of  appeal  from  an  order  were  not 
awarded  where  the  question  involved  was 
a  new  point  of  practice  presented  for  the 
first  time.  Hesse  v.  Briggs,  46  N.  Y.  Supr. 
417. 

Where  an  appeal  is  in  terms  from  the 
judgment  as  well  as  from  an  order,  al- 
though it  was  not  intended  to  review  the  par- 
ticulars of  the  judgment,  but  only  the  right 
to  a  personal  judgment  against  the  appel- 
lant, costs  of  the  appeal  are  allowable. 
Wilson  v.  Palmer,  5  Week.  Dig.  507. 

Though  where  several  orders  are  con- 
nected with  the  same  matter,  so  that,   if 


one  is  erroneous  all  are,  the  court  may,  on 
appeal  from  one,  reverse  the  whole;  it  can 
only  grant  costs  of  one  motion,  and  oh  ap- 
peal from  one  order*  Stanton  v.  Kinir,  76 
N.  Y.  585. 

Where  proceedings  are  instituted  by  a 
railroad  corporation  to  condemn  various 
pieces  of  land  belonging  to  different  owners, 
all  being  described  in  one  petition,  and  the 
cases  are  heard  together,  though  separate 
orders  are  entered  as  to  each  owner,  all 
may  be  reviewed  on  one  appeal;  and  when 
the  orders  are  affirmed  at  General  Term, 
and  separate  orders  of  affirmance  are  en- 
tered, costs  for  but  one  case  should  be  al- 
lowed. Matter  of  Prosp.  Pk.  &  C.  I.  R.  R. 
Co.,  67  N.  Y.  371,  affi'g  g  Hun  30. 

An  appeal  from  an  order  at  chambers  is 
a  motion;  and  where  no  costs  are  awarded 
on  the  decision  of  such  an  appeal,  none  can 
be  allowed.  Savage  v.  Darrow,  4  How.  74; 
2  C.  R.  57,  Harris,  J.;  Pennell  v.  Wilson, 
5  Rob.  674;  2  Abb.  N.  S.  466,  Jones,  J. 

Appeal  from  inferior  court. — The  costs 
on  appeal  from  an  order  of  an  inferior 
court  to  the  supreme  court  will  follow  of 
course  to  the  successful  party,  and  are  the 
same  as  on  an  appeal  from  a  judgment. 
Williams  v.  Murray,  32  How.  187;  2  Abb. 
N.  S.  292. 

On  appeal  from  an  order  of  county  court, 
in  a  cause  originating  in  a  justice's  court, 
on  case  and  exceptions  for  a  retrial  in  the 
county  court,  where  General  Term  reverses 
such  order,  the  successful  party  is  not  en- 
titled to  costs  of  the  last  appeal.  Crosby 
v.  Brown,  44  How.  149;  Woodbury  v.  Mor- 
ton, 44  How.  56. 

On  appeal  from  an  inferior  court  to  the 
supreme  court,  and  affirmance  of  the  judg- 
ment recovered  by  plaintiff  below,  it  is 
proper  to  tax  as  costs,  on  appeal,  the  in- 
terest on  the  judgment  below  from  its  re- 
covery until  judgment  of  affirmance.  Buck 
v.  City  of  Lockport,  43  How.  283,  Lamont, 
J. 

Where  no  provision  is  made  in  an  order 
at  General  Term  for  a  taxation  of  the  costs, 
to  be  paid  as  the  condition  upon  which 
the  party  is  to  have  the  benefit  of  the  or- 
der, the  proper  practice  is  to  apply  at  Gen- 
eral Term  for  a  modification  of  the  order, 
so  as  to  fix  the  amounts  of  costs,  or  direct 
the  payment  of  such  amount  as  shall  be 
fixed  by  some  officer  designated  for  that 
purpose.  Van  Schaick  v.  Winne,  8  How. 
5,  Harris,  J. 

Appeal  from  order  allowing  discontinu- 
ance without  costs  gives  motion  costs. 
Pennell  v.  Wilson,  2  Abb.  N.  S.  466;  5  Rob. 
674,  Jones,  J. 

Where,  on  an  appeal  to  a  county  court 
from  a  justice's  court,  a  new  trial  is  had, 
the  award  of  costs  is  governed  by  §  3070, 
as  amended  by  L.  1885,  c.  522.  Munson  v. 
Curtis,  15  Civ.  Proc.  131. 


§  3240.     [Am'd,  1881.]     Costs  in  special  proceedings. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record,  or  upon  an  ap- 
peal in  a  special  proceeding,  taken  to  a  court  of  record,  where  the  costs  thereof  are 
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not  specially  regulated  in  this  act,  may  be  awarded  to  any  party,  in  the  discretion 
of  the  court,  at  the  rates  allowed  for  similar  services,  in  an  action  brought  in  the 
same  court,  or  an  appeal  from  a  judgment  taken  to  the  same  court,  and  in  like 
manner. 

L.  1840,  c.  270,  §  3,  in  part.    Am'd  L.  1881,  c  122. 

See  §§  2086,  2100,  2143,  2249,  2316,  2401,  2445,  2456. 


Construction  and  application  of  sec- 
tion.— Allowance  for  counsel  fees  in  a  pro- 
ceeding to  recover  payments  on  land  bought 
of  a  receiver,  when  there  was  a  failure  of 
good  title,  is  discretionary  with  the  court. 
People  v.  New  York  Building-Loan  Bank- 
ing Co.,  189  N.  Y.  233  j  82  N.  E.  184. 

§  3240,  allowing  the  granting  of  costs 
in  a  special  proceeding,  does  not  permit 
the  granting  of  an  extra  allowance  in  such 
proceeding.  Be  Mankowski,  49  Misc.  606; 
99  N.  Y.  Supp.  1068. 

While  costs  in  special  proceedings  may 
be  allowed,  according  to  8  3240,  in  the  dis- 
cretion of  the  court,  if  allowed,  they  must 
be  at  the  rates  fixed  by  the  statute  in  an 
action.  Paley  v.  Smith,  74  Misc.  560;  132 
N.  Y.  Supp.  153. 

In  the  absence  of  a  special  provision  re- 
lating to  costs  allowable  to  an  owner  whose 
property  has  been  taken  for  the  barge  canal 
improvement,  §  3240  applies.  Bramerd  v. 
State,  131  N.  Y.  Supp.  221. 

The  only  provision  for  costs  in  proceed- 
ings under  the  village  law  for  the  appoint- 
ment of  commissioners  to  determine  the 
compensation  for  the  change  of  grade  of  a 
street,  being  that  contained  in  §  159  relat- 
ing to  proceedings  subsequent  to  the  ap- 
pointment of  commissioners,  and  providing 
that,  unless  the  award  in  favor  of  the  claim- 
ant shall  exceed  the  amount  of  the  offer 
to  settle  or  compromise,  he  shall  be  liable 
for  all  the  costs,  the  allowance  of  costs  in 
such  proceedings  prior  to  the  appointment 
of  commissioners  is  in  the  discretion  of  the 
court  under  Code  Civ.  Proc.  §  3240.  Be 
Bradley,  129  N.  Y.  Supp.  450. 

An  application  by  a  board  of  water  sup- 
ply to  acquire  real  estate,  for  the  purpose 
of  procuring  the  approval  of  the  supreme 
court  of  certain  new  highways  in  place  of 
highways  to  be  discontinued,  is  a  special 
proceeding,  and  the  allowance  of  costs 
means  the  allowance  of  costs  as  in  an  ac- 
tion under  §  3240,  so  that  there  is  no  rea- 
son tor  specifying  the  amount  of  costs  in 
the  order.  Bensel,  Board  of  Water  Supply, 
143  App.  Div.  962;   128  N.  Y.  Supp.   757. 

In  condemnation  proceedings  oy  the 
State  to  acquire  a  toll  bridge,  the  owner, 
though  not  entitled  to  costs  under  §  3372, 
is  entitled  to  costs  under  §  3240.  Re  Peo- 
ple, 70  Misc.  72;  128  N.  Y.  Supp.  29. 

In  proceedings  for  distribution  of  surplus 
money  arising  on  foreclosure  of  a  mortgage, 
an  extra  allowance  of  costs  will  not  be  al- 
lowed. Syracuse  Savings  Bank  v.  Stokes, 
71  Misc.  508;  130  N.  Y.  Supp.  596. 

Laws  1905,  c.  724,  authorizing  the  city 
of  New  York  to  acquire  lands  for  a  water 
supply,  prescribing  an  independent  pro- 
cedure for  the  acquisition  of  the  lands  nec- 


essary, and  providing  for  an  allowance  to 
parties  appearing  in  the  proceeding  of  such 
sum  as  the  commissioners  of  appraisal  may 
deem  proper  to  be  allowed  as  expenses  and 
disbursements,  including  compensation  for 
witnesses,  covers  the  whole  question  of  con- 
demnation proceedings  by  the  city  to  ac- 
quire the  lands,  and  the  court  eannot  allow 
costs  as  authorized  by  §  3240.  Re  Sim- 
mons, 130  App.  Div.  350;  114  N.  Y.  Supp. 
571. 

Laws  1905,  c.  724,  as  amended  by  Laws 
1906,  c.  314,  being  an  act  to  provide  for 
an  additional  supply  of  water  for  the  city 
of  New  York,  provides,  by  §  32  and  §  13 
as  amended,  that  in  proceedings  by  the  city 
to  procure  land  an  allowance  shall  be  made 
to  parties  of  sums  "as  expenses  and  dis- 
bursements, including  reasonable  compensa- 
tion for  witnesses,"  and  for  allowances  for 
counsel  fees  not  exceeding  the  limits  pre- 
scribed bv  §  3253.— Held,  that  under  the 
characterization  of  "expenses  and  disburse- 
ments" the  statute  in  effect  provided  for 
costs,  though  it  did  not  use  the  express 
term;  and  hence  J  3240,  authorizing  the 
court,  in  its  discretion,  to  allow  in  a  special 
proceeding  the  costs  of  an  action,  is  not 
applicable,  and  the  statutory  costs  cannot 
be  allowed  thereunder.  Re  Board  of  Water 
Supply,  62  Misc.  324;  116  N.  Y.  Supp.  640. 

Where  the  holder  of  a  liquor  tax  cer- 
tificate traverses  the  allegations  of  the  mo- 
tion charging  him  with  violating  the  liquor 
tax  law  and  asking  for  revocation  of  his 
certificate,  and  an  order  to  show  cause  is 
granted,  and  the  petitioner  is  successful 
on  the  trial  of  the  issue  raised  by  the  an- 
swer, he  is,  under  S  3240,  entitled  to  tax 
in  the  bill  of  costs  $25  for  proceedings  be- 
fore notice  of  trial,  $4  for  two  additional 
defendants,  for  all  proceedings  after  notice 
and  before  trial  $15,  and  a  trial  fee  of  $30. 
Re  Young,  66  Misc.  216;  122  N.  Y.  Supp. 
1116. 

Proceedings  under  Laws  1896,  pp.  492, 
495,  c.  545,  §§  62,  63,  for  commitment  of  a 
person  as  insane,  are  not  "special  proceed- 
ings," within  S  3334,  costs  in  which  may, 
under  §  3240,  be  awarded  in  the  discretion 
of  the  court.  Re  Murtaugh,  117  App.  Div. 
302;  102  N.  Y.  Supp.  176. 

On  an  appeal  in  an  application  to  ac- 
quire title  to  an  approach  to  a  bridge  an 
order  of  reversal,  with  costs  as  in  an  action, 
entitled  the  appellant  therein  to  tax  costs, 
including  disbursements.  Re  Jerome  Ave., 
78  App.  Div.  631;  79  N.  Y.  Supp.  662. 

The  section  authorizes  the  award  of 
costs  on  appeal  from  the  final  order  of  the 
surrogate  in  a  proceeding  under  the  trans- 
fer tax  laws  to  assess  the  tax.    Re  Bab- 
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cock's  Estate,  85  App.  Div.  663;  83  N.  Y. 
Supp.  1020. 

On  confirming  a  commissioners'  report 
in  proceedings  to  lay  out  a  highway,  the 
county  court  has  authority  to  allow  the 
petitioner's  costs  and  disbursements  in  ex- 
cess of  the  $50  provided  by  Highway  Law, 
§  152;  the  petitioner  not  being  remitted  to 
a  presentation  of  his  claim  to  the  super- 
visors under  §  93.  Re  Peterson,  94  App. 
Div.  143;  87  N.  Y.  Supp.  1014. 

§  3240  has  no  reference  to  condemnation 
proceedings  under  the  rapid  transit  act, 
and  costs  are  not  allowable  therein  to  a 
property  owner.  Re  Rapid  Transit  Com'rs, 
103  App.  Div.  530;  93  N.  Y.  Supp.  262. 

Under  Oswego  City  Charter  authorizing 
the  mayor  to  remove  for  cause  any  one  ap- 
pointed to  office  by  him,  and  providing  that 
upon  conviction  of  the  cause  charged  the 
accused  may  appeal  to  the  supreme  court, 
an  appeal  from  an  order  removing  an  of- 
ficer is,  under  §  3334,  defining  special  pro- 
ceedings as  prosecutions  other  than  actions 
for  the  enforcement  or  protection  of  a  right 
or  redress  of  a  wrong,  is  a  special  proceed- 
ing and  costs  may,  in  the  discretion  of  the 
court,  be  awarded  at  the  rates  allowed  for 
similar  services  in  an  action,  as  provided 
by  §  3240.  O'Neill  v.  Mansfield,  47  Misc. 
516;  95  N.  Y.  Supp.  1009. 

Costs  of  a  special  proceeding  not  spe- 
cially regulated  by  statute,  may  be  awarded 
by  the  court  at  the  rate  allowed  in  an  ac- 
tion. Matter  of  Department  of  Public 
Works,  78  App.  Div.  631;  79  N.  Y.  Supp. 
662. 

An  owner  of  real  property  who  has  suc- 
ceeded in  condemnation  proceedings  under 
§  3372,  in  recovering  damages  in  excess  of 
the  amount  previously  offered,  with  inter- 
est, in  a  case  where  no  answer  was  inter- 
posed and  the  commissioners  were  ap- 
pointed, is  entitled  to  the  same  costs  as  a 
defendant  prevailing  in  an  action,  which 
includes  $10  before  notice  of  trial,  $15  after 
notice,  $30  for  trial  of  an  issue  of  fact,  and 
$10  for  a  trial  occupying  more  than  two 
days.  Matter  of  Brooklyn  Union  £1.  R. 
R.  Co.,  176  N.  Y.  213. 

The  award  of  costs  in  summary  proceed- 
ings is  governed  by  §  2250,  and  full  costs 
of  an  action  are  not  allowable  under  §  3240, 
it  not  being  a  special  proceeding  within 
that  provision  nor  is  an  extra  allowance 
permissible  under  §  3253,  which  is  limited 
in  its  application  to  actions.  Lauria  v. 
Capobianco,  39  Misc.  441;  80  N.  Y.  Supp. 
203. 

In  a  proceeding  instituted  by  a  prop- 
erty owner  under  §  159  of  the  village  law 
to  recover  damages  because  of  the  change 
of  grade  of  a  street,  the  petitioner  is  not 
entitled  as  of  right  to  costs  except  for  pro- 
ceedings after  the  appointment  of  commis- 
sioners, the  costs  prior  to  that  time  being 
in  the  discretion  of  the  court  under  8  3240, 
and  where  a  reference  was  ordered  T>y  the 
court  before  the  appointment  of  commis- 
sioners and  the  order  confirming  the  report 
made  no  provision  for  costs,  the  county 
clerk  has  no  power  to  tax  them  after  the 


report  of  the  commissioners  appraising  the 
damages  has  been  confirmed  with  costs  to 
the  petitioner.  Bley  v.  Village  of  Ham- 
burg, 84  App.  Div.  23;  82  N.  Y.  Supp.  35. 

The  provisions  of  the  condemnation  law, 
§§  3357-3384,  do  not  affect  in  any  manner 
the  costs  incurred  by  a  petitioner  prior  to 
the  appointment  of  commissioners.     lb. 

Where  a  proceeding  to  adjudge  a  person 
an  habitual  drunkard  results  in  a  determi- 
nation that  he  is  incapable  of  managing 
his  own  affairs,  there  is  no  authority  for 
awarding  any  costs  of  the  proceeding 
against  him.  Sander  v.  Lamer,  101  App. 
Div.  167;  91  N.  Y.  Supp.  428. 

In  a  proceeding  for  condemnation  of  real 
estate  the  provisions  for  trial  costs  in  §§ 
3369,  3372,  relate  to  the  trial  only,  that 
of  the  issue  raised  by  answer  to  the  peti- 
tion; and  not  to  the  hearing  before  the 
commissioners,  upon  which,  under  §  3372,  if 
no  offer  has  been  made  by  plaintiff,  defend- 
ant recovers  costs  without  regard  to  the 
amount  of  the  award,  but  if  such  offer  has 
been  made,  he  recovers  costs  only  if  the 
award  be  larger  than  the  offer;  and  the 
costs  allowed  are  costs  before  and  after 
notice  of  trial  and  a  trial  fee.  N.  Y.,  On- 
tario, etc.,  R.  R.  Co.  v.  McBride,  45  Misc. 
516;  92  N.  Y.  Supp.  31. 

An  appellate  court  has  no  authority  to 
impose  costs  in  proceedings  to  punish  for 
a  criminal  contempt.  People  ex  rel.  v. 
Marr,  181  N.  Y.  463;  34  Civ.  Proc.  300; 
74  N.  E.  431. 

Where,  after  an  application  for  a  man- 
damus requiring  city  officers  to  pay  a 
judgment,  which  was  vacated  prior  to  the 
hearing  of  the  motion,  the  court  made  an 
order  discontinuing  the  proceeding, — Held, 
that  the  relator  was  not  entitled  to  costs 
of  the  proceeding.  People  ex  rel.  v.  Com- 
mon Council  of  Mt.  Vernon,  95  App.  Div. 
75;  88  N.  Y.  Supp.  493. 

In  a  condemnation  proceeding  taken 
against  a  number  of  owners  whose  interests 
are  separate  and  diverse,  the  defendants 
who  succeeded  in  dismissing  the  proceed- 
ing are  entitled  to  several  bills  of  costs. 
Schenectady  Ry.  Co.  v.  Lyon,  44  Misc.  275; 
89  N.  Y.  Supp.  908. 

In  proceedings  under  the  highway  law  to 
open  a  proposed  highway  and  discontinue 
an  existing  one,  where  the  commissioners 
reported  against  the  change, — Held,  that 
the  petitioner  should  be  charged  with  the 
costs  and  expenses  of  the  commission,  with- 
in $100,  and  a  further  sum  of  $50  allowed 
to  the  superintendent  of  highways  upon  the 
discontinuance  of  a  previous  proceeding. 
Matter  of  Terry,  67  Misc.  514;  123  N.  Y. 
Supp.  258. 

A  bill  of  costs  in  condemnation  proceed- 
ings should  not  include  interest  on  the 
award.  Matter  of  Pine's  Stream,  etc,  in 
Town  of  Hempstead,  114  N.  Y.  Supp.  681. 

The  costs  taxable  on  an  appeal  from  an 
order  appointing  commissioners  to  deter- 
mine the  necessity  of  a  highway  are  as  from 
an  order  entered  upon  a  motion  and  not 
as  from  a  final  order  in  a  special  proceed- 
ing,  as  the  order  appealed   from  did  not 
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determine  the  rights  of  the  parties  or  ter- 
minate the  proceeding.  Matter  of  Van 
Dusen,  132  App.  Div.  592;  116  N.  Y.  Supp. 
915. 

The  provision  for  an  allowance  to  parties 
in  L.  1905,  c.  724,  as  amended  by  L.  1906, 
c.  314,  supersedes,  in  proceedings  instituted 
under  that  statute,  the  general  provisions 
as  to  costs  and  allowances  in  condemnation 
proceedings,  and  the  provisions  of  §  3240, 
are  also  inapplicable,  as  well  as  those  of 
§  496  of  the  New  York  city  charter.  Mat- 
ter of  Catskill  Aqueduct,  62  Misc.  324;  116 
N.  Y.  Supp.  640. 

Matter  of  Bd.  of  Water  Supply  of  N.  Y., 
62  Misc.   326;    116  N.  Y.   Supp.  642. 

In  proceedings  to  condemn  separate  par- 
cels of  land  for  the  purposes  of  the  water 
supply  of  New  York  city  the  final  order 
awarded  costs  and  allowances  to  each 
owner,  and  the  order  was  affirmed  by  the 
appellate  division  and  by  the  court  of  ap- 
peals "with  costs." — Held,  that  this  did  not 
carry  interest  on  the  costs  and  allowances 
awarded  below,  although  separate  bills  of 
costs  were  properly  taxed.  Matter  of  City 
of  N.  Y.  (Town  of  Hempstead),  62  Misc. 
61. 

There  is  no  statute  which  provides  for 
costs  or  allowances  in  a  condemnation  pro- 
ceeding instituted  by  the  city  to  acquire 
lands  for  a  public  purpose;  and  therefore 
none  can  be  allowed.  Matter  of  City  of 
New  York,  66  Misc.  488;  122  N.  Y.  Supp. 
321. 

In  the  absence  of  a  statute  providing  for 
costs  or  allowances  for  expenses  in  con- 
demnation proceedings  none  can  be  allowed. 
Matter  of  Rapid  Transit  Comrs.,  197  N.  Y. 
81;  90  N.  K  456. 

The  provisions  of  the  Rapid  Transit  Act 
do  not  authorize  an  allowance  to  an  abut- 
ting owner  in  proceedings  by  the  city  to 
condemn  an  easement,     lb. 

An  owner  of  property  who  contests  but 
does  not  succeed  in  defeating  condemnation 
proceedings  but  obtains  a  larger  award 
than  the  damages  offered,  is  entitled  to  a 
full  bill  of  costs  in  the  proceedings  before 
the  commissioners,  though  the  village  pe- 
titioning is  entitled  to  the  cost  of  the  trial 
of  the  issue  before  the  court,  the  two  being 
distinct  and  separate  so  far  as  costs  are 
concerned.  Matter  of  Village  of  Theresa, 
121  App.  Div.  119;   105  N.  Y.  Supp.  568. 

The  trustees  of  a  school  district  in  a  city 
began  an  action  to  recover  a  school  tax 
without  authority  of  the  school  district,  re- 
covered a  judgment,  and  pending  appeal 
therefrom  their  functions  were  transferred 
by  statute  to  the  board  of  education  of  the 
city,  which  continued  the  prosecution  of 
the  action,  the  appellate  division  reversed  the 
judgment  and  awarded  costs,  and  defend- 
ant also  obtained  a  judgment  with  costs  on 
the  new  trial. — Held,  that  the  property  of 
the  school  district  was  not  liable  therefor; 
that  the  original  plaintiffs  would  have  been 
personally  liable,  and  the  members  of  the 
board  having  adopted  the  cause  of  action 
as  their  own,  were  individually  liable  upon 
defendant's    judgment    for    costs.     Beck    v. 


Kerr,  87  App.  Div.  1 ;  83  N.  Y.  Supp.  1057. 

Held,  also,  that  under  §  3247,  an  execu- 
tion should  not  issue,  but  an  order  for  the 
payment  of  the  costs  by  the  individual 
members  of  the  board  should  be  granted, 
disobedience  of  which  under  the  section 
cited  would  be  a  contempt.     lb. 

A  judgment-creditor  who  had  a  receiver 
appointed  in  supplementary  proceedings, 
requested  that  an  action  be  brought  to  re- 
cover property  or  its  value  belonging  to  toe 
judgment-debtor  levied  upon  by  defendants, 
in  which  action  judgment  was  recovered  by 
the  receiver,  reversed  by  the  appellate  di- 
vision, and  on  the  receiver's  appeal  to  the 
court  of  appeals,  the  adverse  judgment  of 
the  appellate  division  was  affirmed. — Held, 
that  an  order  requiring  the  judgment-cred- 
itor to  pay  the  costs  of  the  action  should 
be  affirmed.  Droege  v.  Baxter,  77  App. 
Div.  78;  79  N.  Y.  Supp.  29. 

In  a  taxpayer's  suit  costs  should  not  be 
awarded  against  the  officers  charged  un- 
less they  have  acted  with  gross  negligence, 
in  bad  faith  or  with  malice,  and  not  where 
they  have  followed  an  established  precedent, 
without  previous  protest  or  question  as  to 
the  validity  of  the  action  taken.  O'Connor 
v.  Walsh,  83  App.  Div.  179;  82  N.  Y.  Supp. 
499. 

Under  the  Buffalo  Charter  (L.  1891,  c 
458,  §  458),  a  domestic  servant  suing  for 
wages  cannot  mulct  the  employer  for  ad- 
ditional costs  when  she  demanded  $2.50 
and  recovered  only  $2,  as  her  demand  was 
not  just  and  reasonable.  Brennan  v.  Fick, 
58  Misc.  149;   108  N.  Y.  Supp.  1008. 

On  the  discharge  from  a  State  hospital 
on  a  writ  of  habeas  corpus  of  one  com- 
mitted as  insane,  it  is  not  proper  to  award 
costs  against  the  superintendent  of  the  hos- 
pital who,  as  a  public  officer,  received  the 
relator  by  virtue  of  a  court  order,  notwith- 
standing that  on  the  hearing  he  raised  and 
presented  all  questions  necessary  to  be  de- 
termined, as  was  his  duty.  People  ex  rel. 
v.  Palmer,  122  App.  Div.  123;  106  N.  Y. 
Supp.  583. 

Where  there  were  reasons  for  believing 
that  a  person  proceeded  against  was  insane 
at  the  time  the  proceeding  was  begun,  costs 
should  not  be  charged  against  the  peti- 
tioner, but  where  there  is  a  finding  of  san- 
ity there  is  no  authority  for  awarding  costs 
to  him.  Matter  of  Hammond,  112  N.  Y. 
Supp.  296. 

Costs  are  not  allowable  to  the  committee 
of  a  lunatic  who  unsuccessfully  contests  the 
probate  of  a  will.  Matter  of  Davis,  60 
Misc.  297. 

A  justice  in  a  proceeding  before  him,  un- 
der General  Municipal  Law  providing  for 
an  investigation  into  the  financial  affairs 
of  a  village,  taxed  the  costs  thereon  against 
the  village  trustees,  and  directed  payment 
by  them  personally.  The  statute  authorizes 
the  justice  to  tax  costs,  but  makes  no  pro- 
vision as  to  how  they  are  to  be  awarded. 
— Held,  that  the  justice  had  no  power  to 
direct  payment  of  the  costs  in  a  lump  sum, 
or  in  such  amount  as  he  should  determine 
to  be  proper;  since,  being  a  special  proceed- 
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ing,  the  costs,  under  §  3240,  should  have 
been  restricted  to  such  as  would  be  allow- 
able for  similar  service  in  an  action.  Mat* 
ter  of  Taxpayers,  157  N.  Y.  78;  51  N.  E. 
513. 

Where  no  taxation  and  no  notice,  objec- 
tion to  allowance  may  be  on  appeal.    lb. 

This  section  does  not  entitle  the  prevail- 
ing party  on  an  appeal  in  such  a  proceed- 
ing to  the  costs  of  making  a  "case,"  where 
no  formal  "case"  was  made,  such  as  is 
usual  in  actions,  as  required  by  §§  997  and 
1353,  and  general  rules  of  practice.  Mat- 
ter of  Loper,  32  Misc.  534 ;  67  N.  Y.  Supp. 
329,  Sp.  T. 

This  section  does  not  empower  the  court 
to  grant  an  extra  allowance  in  a  special 
proceeding.  City  of  Brooklyn  v.  Long  Is- 
land Water-Supply  Co.,  88  Hun  176;  34  N. 
Y.  Supp.  991. 

Proceedings  to  tax  bill  of  expert  against 
city  of  New  York  for  services  in  condem- 
nation proceedings  but  a  motion.  Matter 
of  Mayor,  69  N.  Y.  Supp.  178,  Sp.  T. 

Application  for  commissioners  to  con- 
demn land  is  a  special  proceeding  and  costs 
discretionary.  Matter  of  Grade  Crossing, 
17  App.  Div.  56;  44  N.  Y.  Supp.  844;  Mat- 
ter of  Mayor,  22  App.  Div.  124;  47  N.  Y. 
Supp.  966. 

Costs  on  appeal  from  order  dismissing 
supplementary  proceedings  instituted  by 
county  treasurer  under  L.  1896  (Tax  Law), 
are  regulated  by  §  3239  and  not  §  3240. 
Matter  of  Pryor,  67  App.  Div.  316;  73  N.  Y. 
Supp.  961. 

The  affirmance,  "with  costs,"  by  the  Gen- 
eral Term,  of  an  order  of  the  Special  Term 
in  a  special  proceeding,  is  an  award  of  the 
costs  of  appeal,  and  constitutes  a  direction 
by  the  court,  under  §  3240,  that  respon- 
dents recover  costs  "at  the  rates  allowed 
for  similar  services  in  an  action.  WTood 
v.  Board  of  Com'rs  of  Excise,  9  Misc.  507; 
30  N.  Y.  Supp.  344,  Sp.  T. 

§  3248  does  not  apply  to  a  special  pro- 
ceeding, where  the  costs  are  discretionary, 
and  first  awarded  by  the  General  Term, 
lb. 

Costs  in  a  special  proceeding  are  limited 
in  amount  by  §  3240,  to  the  "rates  allowed 
for  similar  services  in  an  action  in  the  same 
court,"  and  do  not  include  anything  by  way 
of  extra  allowance.  Matter  of  Grade 
Crossing  Commissioners,  20  App.  Div.  271 ; 
46  N.  Y.  Supp.  1070. 

In  a  proceeding  by  the  people  to  investi- 
gate the  financial  affairs  of  a  town,  in  the 
absence  of  stipulation,  stenographers'  fees 
cannot  be  taxed  as  costs.  Matter  Town  of 
Hempstead,  36  App.  Div.  321;  55  N.  Y. 
Supp.  345;  Matter  Taxpayers  of  Platts- 
burg,  157  N.  Y.  78;  51  N.  E.  512. 

An  order  appointing  commissioners  to 
assess  damages  claimed  by  landowner?  in 
proceedings  to  extend  a  street  is  a  special 
proceeding,  within  §  3240.  Matter  of 
South  Market  St.,  80  Hun  246;  29  N.  Y. 
Supp.    1030. 

In  a  proceeding  to  determine  the  right 
and  manner  of  the  intersection  of  railroad 
tracks,  the  question  whether  the  crossing 


will  interfere  with  the  use  of  the  road 
crossed  is  for  the  consideration  of  the  com- 
missioners; such  proceeding  is  not  strictly 
a  condemnation  proceeding,  and  therefore 
costs  are  governed  bv  §  3240.  Hornellsville 
Electric  Ry.  Co.  v.  New  York,  L.  E.  &  W. 
R.  Co.,  83  Hun  407;  31  N.  Y.  Supp.  745. 

Costs  discretionary,  but  not  exercised 
against  prevailing  party.  Attorney  is  the 
prevailing  party  where  referee  decides  there 
was  no  special  agreement  but  awards  at- 
torney a  sum  as  compensation.  Ward  v. 
Ward,  67  App.  Div.  121;  73  N.  Y.  Supp. 
451. 

Not  awarded  a  party  who  furnishes  no 
brief  and  throws  work  on  court.  People 
v.  Hasbrouck,  21  Misc.  188;  47  N.  Y.  Supp. 
109,  Co.  Ct 

No  costs  against  assessors  or  tax  com- 
missioners unless  they  act  negligently,  in 
bad  faith  or  with  malice.  People  v.  Bark- 
er, 72  Hun  637;  55  State  Rep.  207;  25  N. 
Y.  Supp.  393;  People  v.  Williams,  90  Hun 
501;  71  State  Rep.  401;  36  N.  Y.  Supp.  65. 

Tax  laws. — Where  assessors  guilty  of 
gross  negligence,  the  costs  are  $50.  People 
v.  Flagg,  49  N.  Y.  Supp.  207,  Sp.  T.;  Peo- 
ple v.  Barker,  72  Hun  637;  55  State  Rep. 
207;  25  N.  Y.  Supp.  393. 

Discretionary  to  allow  $50  to  defendant 
in  certiorari  on  sustaining  assessment. 
Not  taxable  unless  expressly  allowed.  Peo- 
ple v.  Village  College  Point,  89  Hun  194; 
34  N.  Y.  Supp.  1145. 

Additional  allowance  to  commissioners  of 
estimate  and  assessment  only  in  extreme 
cases  and  not  merely  because  important  or 
laborious.  Matter  of  Board  of  Street 
Opening  and  Imp.,  33  App.  Div.  137 ;  53  N. 
Y.  Supp.  354. 

Liquor  tax  law.— Costs  may  be  awarded 
upon  revocation  of  liquor  license,  although 
certificate  expired  pending  reference.  Mat- 
ter of  Lyman,  28  Misc.  408;  59  N.  Y.  Supp. 
968,  Sp.  T.;  and  see  26  Misc.  300;  56  N.  Y. 
Supp.  1020. 

In  a  proper  case  under  liquor  tax  law 
costs  may  be  awarded  against  county  treas- 
urer, but  not  in  a  proceeding  under  §  28, 
sub.  2.  Matter  of  Seymour,  47  App.  Div. 
320;  62  N.  Y.  Supp.  25. 

Where  license  irregularly  issued  and  not 
cured  until  petition  for  its  revocation,  costs 
imposed  on  license  although  petition  denied. 
Matter  of  Johnson,  18  Misc.  498;  42  N.  Y. 
Supp.  1074,  Sp.  T. 

Note  on  distinction  between  actions  and 
special  proceedings,  26  Abb.  N.  C.  44. 

The  power  to  award  costs  in  special  pro- 
ceedings is  fixed  and  limited  by  §  3240, 
and  under  it  the  court  can  only  award  costs 
in  its  discretion  "at  the  rate  allowed  for 
similar  services  in  an  action  brought  in 
the  same  court."  Matter  of  Application  of 
Holden,  126  N.  Y.  689. 

Certiorari. — Under  the  former  Code  it 
was  Held,  that  no  costs  were  allowable  on 
a  common-law  certiorari.  People  ex  rel.  v. 
McDonald,  69  N.  Y.  362,  below,  4  Hun  187; 
People  ex  rel.  v.  Bd.  of  Police,  39  N.  Y. 
506,  affi'g  40  Barb.  626. 

The  board  of  police  is  not  a  court,  and 
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a  review  of  a  conviction  by  that  board  is 
not  a  special  proceeding.     Io. 

But  an  appeal  from  a  decision  on  such  a 
certiorari  being  a  special  proceeding,  costs 
are  allowable  on  such  appeal.  People  ex 
rel.  v.  Van  Alstyne,  3  Abb.  Ct.  of  App. 
Dec.  575;  3  Keyes  35. 

Costs  in  the  court  of  appeals  are  not 
allowable  on  a  certiorari  proceeding,  wheth- 
er the  appeal  is  from  a  judgment  or  from 
an  order  superseding  the  writ.  People  ex 
rel.  v.  Village  of  Nelliston,  79  N.  Y.  638. 

On  appeal  to  the  court  of  appeals  in  a 
proceeding  brought  into  the  supreme  court 
by  a  common-law  certiorari,  directed  to  an 
officer  or  tribunal  other  than  a'  court,  the 
successful  party  is  not  entitled  to  costs  as 
a  matter  of  course;  whether  or  not  costs 
shall  be  awarded  rests  in  the  discretion  of 
the  court.  People  ex  rel.  v.  Smith,  13  Hun 
227. 

Common- law  certiorari  in  bastardy  is  a 
special  proceeding.  People  ex  rel.  v.  Os- 
wego Sessions,  2  T.  &  C.  431. 

So  is  certiorari  to  review,  by  habeas,  pro- 
ceedings under  the  non-imprisonment  act. 
People  ex  rel.  v.  O'Brien,  3  Abb.  Ct.  of  App. 
Dec.  552;  6  Abb.  N.  S.  63.  But  see  People 
ex  rel.  v.  Fuller,  40  How.  35. 

When  the  judgment  of  the  lower  court 
on  certiorari  is  affirmed  with  costs,  the 
costs  should  be  taxed  as  in  an  action  at  is- 
sue on  a  question  of  law.  People  ex  rel.  v. 
Gower,  44  How.  26,  Cardozo,  J.  As  to  cer- 
tiorari, see  8  2143. 

Where  a  judgment  of  a  court-martial  is 
brought  into  the  supreme  court  by  a  writ 
of  certiorari  and  there  reversed,  the  respon- 
dent is  personally  liable  for  the  costs 
awarded  by  the  final  order,  and  may  be  ad- 
judged guilty  of  a  contempt  if  he  fail  to 
pay  them  after  a  demand  therefor  has  been 
duly  made.     Matter  of  Leary,  30  Hun  394. 

Costs  of  an  appeal  from  a  decision  on 
certiorari  to  review  an  assessment  are  reg- 
ulated by  §  3239.  §  3240  does  not  apply, 
though  such  certiorari  is  a  "special  pro- 
ceeding." People  ex  rel.  v.  Pratt,  21  N.  Y. 
Supp.  853. 

In  proceedings  under  L.  1880,  c.  269 
(now  Tax  Law),  to  review  an  assessment 
made  for  the  purpose  of  taxation,  where  it 
does  not  appear  that  the  assessors  acted 
with  gross  negligence,  in  bad  faith,  or  with 
malice,  the  court  cannot  award  costs  to  the 
relator,  although  the  assessment  is  ordered 
to  be  reduced;  nor  can  the  court,  under 
such  circumstances,  direct  that  such  costs 
of  such  proceedings  be  levied  in  the  same 
or  the  next  tax  levy,  and  when  thus  raised 
be  paid  to  the  relator.  People  ex  rel.  v. 
ltussell,  57  Hun  53. 

A  proceeding  instituted  to  procure  the 
settlement  of  the  accounts  of  a  deceased 
trustee  and  the  appointment  of  a  successor, 
which  is  neither  commenced  nor  prosecuted 
by  a  summons  or  complaint,  is  a  special 
proceeding,  and  not  an  action.  Matter  of 
Simpson,  26  Hun  459. 

A  proceeding  to  compel  a  special  guard- 
ian to  account  is  not  a  motion  within  the 
meaning  of  §  271,  old  Code,  now  §   1015, 


but  a  special  proceeding.  Matter  of  feel- 
man  v.  Terry,  74  N.  Y.  448,  affi'g  8  Hun 
205. 

An  application  under  2R.S.  619,  §  44, 
for  costs  against  an,  assignee  or  one  inter- 
ested in  the  recovery,  is  a  special  proceeding 
in  which  costs  are  allowable.  Marvin  v. 
Marvin,  78  N.  Y.  541. 

An  application  to  enforce  the  liability, 
L.  1875,  c.  371,  §  25  (now  Banking  Law), 
is  not  a  special  proceeding.  Bowery  Sav. 
Bk.  v.  Mahler,  45  N.  Y.  Supr.  619. 

Proceedings  under  L.  1868,  c.  804,  for  the 
recovery  of  surplus  moneys  arising  upon 
mortgage  foreclosures  by  advertisement  are 
special  proceedings.  Proceedings  for  the 
recovery  of  surplus  moneys  arising  upon 
foreclosures  by  action  are  proceedings  in 
the  action,  and  are  similar  to  proceedings 
under  L.  1868,  c.  804.  When  costs  are  al- 
lowed they  must  be  at  the  rate  allowed  in 
proceedings  for  the  recovery  of  surplus 
moneys  arising  upon  foreclosures  by  action, 
i.  e.,  necessary  disbursements  and  motion 
costs.  Matter  of  Gibbs,  58  How.  502,  Fol- 
lett,  J.  See  §§  1633,  2404-2408,  and  rules 
61,  64. 

In  proceedings  for  criminal  contempt 
costs  are  not  allowable.  People  ex  rel.  v. 
Gilmore,  88  N.  Y.  626. 

Other  special  proceedings.  —  A  sum- 
mary proceeding  to  compel  a  party  to  sup- 
port a  relative  brought  by  certiorari  from 
the  court  of  sessions  to  the  supreme  court 
for  review,  is  a  special  proceeding.  Havi* 
land  v.  White,  7  How.  154. 

Order  denying  motion  for  resettlement  of 
ex  parte  order  charging  father  in  habeas 
corpus  proceedings  with  referee's  and  ste- 
nographer's fees  reversed,  and  remitted  to 
Special  Term  to  take  proof  as  to  disburse- 
ments. Matter  of  Teese,  32  App.  Div.  46; 
52  N.  Y.  Supp.  517 ;  People  v.  Ciarcia,  49 
App.  Div.  90;  63  N.  Y.  Supp.  497. 

No  authority  for  extra  allowance  in  man- 
damus to  reinstate  employee.  People  v. 
Hertle,  46  App.  Div.  505;  61  N.  Y.  Supp. 
965. 

Where  demurrer  to  writ  of  mandamus 
sustained  in  Special  and  General  Term,  but 
reversed  with  leave  to  answer  on  payment 
of  costs,  this  leaves  costs  undetermined  and 
proper  to  apply  to  Special  and  General 
Term  for  their  allowance.  People  v.  Su- 
pervisors, 83  Hun  237;  64  State  Rep.  159; 
31  N.  Y.  Supp.  569,  affi'd  145  N.  Y.  597,  no 
opinion. 

Costs  may  be  allowed  on  the  return  to 
a  writ  of  habeas.  If  there  are  reasonable 
grounds  for  the  writ  no  costs  should  be 
granted.  But  when  on  a  habeas  for  an  in- 
fant a  reference  is  ordered,  witnesses  ex- 
amined, and  a  decision  rendered  upon  a 
hearing,  costs  may  be  allowed  in  the  dis- 
cretion of  the  court  as  in  a  special  pro- 
ceeding. Matter  of  Barnett,  11  Hun  468, 
affi'g  52  How.  73. 

Where,  on  appeal  from  an  order  granting 
a    peremptory    mandamus,    it    is    affirmed 
"with  costs  of  the  appeal,"  this  section  ap- 
plies.   People  ex  rel.  v.  Supervisors  of  ul 
ster,  65  How.  327,  Westbrook,  J. 
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Relator  was  arrested  upon  an  execution. 
The  arrest  was  questioned  by  habeas  and 
the  amount  of  costs  allowed  the  relator 
against  the  judgment-creditor  was  to  be  de- 
termined.— Held,  that  only  the  costs  for 
proceedings  after  petition,  and  for  trial  and 
disbursements,  were  to  be  taxed.  Muller 
v.  Bo  we,  4  Law  Bull.  10,  Barrett,  J. 

A  reference  to  ascertain  the  rights  of 
claimants  to  surplus  in  foreclosure  is  a 
special  proceeding,  and  costs  may  be  al- 
lowed in  the  discretion  of  the  court,  and 
when  allowed,  at  the  rate  for  similar  serv- 
ices in  civil  actions.  El  well  v.  Robbins,  43 
How.  108,  Balcom,  J.  See  N.  Y.  L.  Ins.  & 
T.  Co.  v.  Vanderbilt,  12  Abb.  458,.  Ingra- 
ham,  J. 

In  proceedings  by  certiorari,  to  review 
an  assessment  made  by  the  board  of  com- 
missioners of  taxes  and  assessments  for  the 
city  and  county  of  New  York,  wherein  the 
board  is  successful,  costs  may  be  properly 
allowed  upon  the  ground  that  the  writ  is 
authorized  by  statute  to  review  and  cor- 
rect the  action  of  the  commissioners  "on 
the  merits,"  which  entitles  it  to  be  denom- 
inated a  "special  proceeding."  People  ex 
rel.  v.  Bd.  of  Commrs.  of  Tax.  &  Ass.,  76 
N.  Y.  64.     But  see  §  2143. 

A  proceeding  under  c.  338,  L.  1858  (see 
Tax  Law),  to  vacate  an  assessment,  is  a 
special  proceeding.  Matter  of  Jetter,  78 
N.  Y.  601,  rev'g  14  Hun  93;  Matter  of  Trus- 
tees of  Presbytery  of  N.  Y.,  54  How.  226, 
C.  P.,  Van  Hoesen,  J.;  People  ex  rel.  v. 
Pratt,  19  N.  Y.  Supp.  565. 

In  proceedings  instituted  under  L.  1858, 
c.  338  (see  now  Tax  Law),  Special  Term 
vacated  the  assessment  with  costs  to  the 
applicant,  from  which  order  no  appeal  was 
taken;  costs  were  taxed  as  in  an  action, 
which  were  struck  out  by  General  Term  on 
appeal  from  an  order  of  Special  Term  deny- 
ing a  motion  to  strike  out. — Held,  error; 
that  said  applicant  was  entitled  to  costs 
at  the  rate  allowed  for  similar  services  in 
civil  actions.    Matter  of  Jetter. 

A  proceeding  to  vacate  an  assessment  for 
a  local  improvement  in  the  city  of  New 
York,  being  a  special  proceeding,  costs  are 
in  the  discretion  of  the  court,  and  no  costs 
follow  its  decision  unless  awarded  by  it. 
Matter  of  Prot.  Ep.  Pub.  School,  86  N.  Y. 
396,  affi'g  24  Hun  367. 

In  proceedings  to  acquire  title  to  land 
instituted  under  the  General  Railroad  Act, 
the  court  may  in  its  discretion  award  costs 
to  any  party  at  the  rates  allowed  for  sim- 
ilar services  in  an  action  brought  in  that 
court.  Matter  of  N.  Y.,  L.  &  W.  Ry.  Co., 
26  Hun  592;  63  How.  122;  Matter  of  Long, 
39  State  Rep.  892. 

An  order  appointing  commissioners  to 
assess  damages  claimed  by  land-owners  in 
proceedings  to  extend  a  street  is  a  special 
proceeding.  In  re  South  Market  Co.,  29 
N.  Y.  Supp.  1030. 

It  was  Held,  that  an  application  to  Spe- 
cial Term,  under  L.  1890,  c.  565,  §  11,  for 
authority  to  construct  its  road  upon  a  street 
in  an  incorporated  village,  is  a  special  pro- 
ceeding, and  costs  as  of  an  action  are  al- 


lowable therein,  in  the  discretion  of  the 
court.  Matter  of  Lima  &  H.  F.  Ry.  Co., 
68  Hun  252;  52  State  Rep.  186;  22  N.  Y. 
Supp.  967. 

A  special  proceeding  by  an  administra- 
trix for  leave  to  mortgage  real  estate  for 
the  purpose  of  paying  an  annuity  given  by 
the  will  was  begun  by  service  of  a  petition 
and  notice  of  motion.  A  reference  to  hear 
and  report  was  ordered,  a  hearing  was  had 
before  the  referee,  and  an  order  was  en- 
tered on  the  referee's  report  directing  that 
the  mortgage  be  executed. — Held,  that  there 
was  a  trial,  and  costs  before  and  after  no- 
tice of  trial,  and  a  trial  fee,  were  taxable. 
In  re  Clarke's  Estate,  15  N.  Y.  Supp.  867, 
Rumsey,  J. 

Upon  the  trial  of  a  disputed  claim  under 
the  act  as  to  the  assignment  for  creditors, 
costs  and  a  reasonable  counsel  fee  may  be 
awarded  to  the  prevailing  party.  Matter 
of  Barr,  56  State  Rep.  742. 

On  the  final  accounting  of  the  trustee 
of  an  assigned  estate,  where  the  account 
was  contested,  but  was  allowed  as  pre- 
sented, no  costs  were  allowed;  the  attorney 
who  appeared  for  the  trustee  appealed  per- 
sonally from  so  much  of  the  order  as  re- 
fused costs  on  the  accounting,  but  the  trus- 
tee did  not  appeal. — Held,  that  as  it  seemed 
that  the  refusal  of  costs  was  proper,  and 
further,  as  the  trustee  had  not  appealed, 
no  question  could  be  raised  at  General 
Term  on  the  refusal  to  allow  the  trustee 
costs.  State  Trust  Co.  v.  Cowdrey,  68  Hun 
97. 

A  proceeding  brought  by  one  holding 
mortgages  upon  the  snares  of  two  defend- 
ants for  partition,  commenced  after  entry 
of  interlocutory  judgment,  for  sale  upon  a 
motion  in  which  an  order  of  reference  was 
made  to  ascertain  and  report,  is  a  special 
proceeding;  it  is  not  an  action,  nor,  the 
mortgagee  not  being  a  party  to  the  parti- 
tion, is  it  a  motion  in  that  action.  Byrnes 
v.  Labagh,  12  Civ.  Proc.  417,  Lawrence,  J. 

What  is  sufficient  order. — An  affirm- 
ance by  General  Term,  "with  costs,"  of  an 
order  sustaining  the  action  of  excise  com- 
missioners in  refusing  to  grant  a  license  and 
dismissing  a  writ  of  certiorari,  constitutes 
a  direction  by  the  court  under  §  3240,  that 
the  respondent  recovers  costs  of  the  appeal 
as  in  an  action.  Wood  v.  Excise  Commrs. 
of  Randolph,  9  Misc.  507,  Ward,  J. 

How  costs  allowed,  and  rates. — Costs 
in  special  proceedings  are  in  the  discretion 
of  the  tribunal  hearing  and  deciding  the 
case.  If  allowed  they  must  be  at  the  rate 
allowed  for  similar  proceedings  in  civil  ac- 
tions. People  ex  rel.  v.  Fire  Commrs.,  5 
Abb.  N.  C.  144,  Daniels,  J. 

In  a  proceeding  to  punish  for  contempt, 
no  costs  can  be  taxed  except  motion  feet 
and  disbursements.  People  ex  rel.  v.  Coop- 
er, 20  Hun  486. 

Where  General  Term,  on  a  common-law 
certiorari,  reversed  a  decision  of  a  county 
judge  and  referees  upon  the  question  of  lay 
ing  out  a  private  road,  without  any  direc- 
tion as  to  costs, — Held,  that  a  judgment 
for  costs  entered  without  an  order  was  ir- 
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regular.  People  ex  rel.  v.  Robinson,  25 
How.  345.  See  People  ex  rel.  v.  Com m re. 
of  Highways,  8  N.  Y.  476. 

Application  should  be  made  to  General 
Term,  though  Special  Term  may  entertain 
it.     People  ex  rel.  v.  Robinson. 

Upon  the  presentation  of  a  petition  un- 
der the  general  railroad  act,  commissioners 
were  appointed  without  opposition,  and  a 
hearing  was  had  at  which  witnesses  sub- 
poenaed by  the  landowners,  were  sworn  and 
examined  as  to  the  value  of  the  land. 
Upon  confirmation  of  the  report  the  court 


allowed  the  landowners  their  witness  fees 
and.  disbursements,  but  refused  to  allow 
them  a  trial  fee. — Held,  that  as  no  issue 
had  been  joined,  and  as  no  question  of  fact 
had  been  raised  or  tried,  the  order  of  the 
court  was  proper.  Matter  of  N.  Y.,  L.  & 
W.  R.  Co.,  26  Hun  592;  63  How.  122. 

When  costs  are  granted  in  proceedings 
to  vacate  a  local  assessment  in  N.  Y.  City, 
they  should  be  at  the  same  rate  as  for  sim- 
ilar services  in  an  action.  Matter  of  Prot 
Ep.  Pub.  School,  86  N.  Y.  396,  affi'g  24 
Hun  367. 


ARTICLE  SECOND. 

REGULATIONS  RESPECTING  THE  AWARDING  OF  COSTS  IN  PARTICULAR  CASES. 


§  3245.  Id.;   against   a  municipal   corpora- 
tion. 

3246.  Id.;  by  or  against  an  executor,  etc. 

3247.  Costs  in  case  of  transfer,  etc.,  of 

cause  of  action. 


§  3241.  Costs  against  the  State;  how  paid. 

3242.  Costs  where  action  brought  by  peo- 

ple, on  relation  of  private  person. 

3243.  Id.;    for   the   benefit   of  a   county, 

etc,  *" 

3244.  Costs,  against  a  school  officer. 

§  3241.    How  costs  against  the  State  paid. 

Where  costs  are  awarded  against  the  people  of  the  State,  in  an  action  or  a 
special  proceeding  brought,  by  a  public  officer,  pursuant  to  any  provision  of  law, 
and  the  proceedings  have  not  been  stayed,  by  appeal  or  otherwise;  the  comptroller 
must  draw  his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs,  out  of 
any  money  in  the  treasury,  appropriated  for  that  purpose,  upon  the  production 
to  him  of  an  exemplified  copy  of  the  judgment,  or  order  awarding  the  costs, 
and,  where  the  amount  is  not  fixed  thereby,  of  a  taxed  bill  of  costs;  accom- 
panied, in  either  case,  with  a  certificate  of  the  attorney-general,  to  the  effect  that 
the  action  or  special  proceeding  was  brought  pursuant  to  law.  The  fees  of  the 
clerk,  for  the  exemplified  copy,  must  be  certified  thereupon  by  him,  and  included 
in  the  warrant. 

2  R.  S.  553,  §  14. 

Where  costs  are  awarded  against  plain- 
tiff in  an  action  prosecuted  in  the  name  of 
the  People  of  the  State,  under  the  direction 
of  the  chief  game  protector,  to  recover 
penalties  for  an  alleged  violation  of  the  pro- 
visions of  L.  1892,  c.  48S,  §  46,  which  pen- 
alties, if  recovered,  are  not  to  be  paid  into 
the  treasury,  or  for  the  benefit  of  the  coun- 
ty in  which  the  wild  game  charged  to  have 
been  illegally  transported  was  captured,  the 

§  3242.    Costs  in  action  by  people,  on  relation. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the  State,  upon  the 
relation  of  a  private  corporation  or  individual,  as  prescribed  in  section  1986  of 
this  act,  a  judgment,  awarding  costs  to  the  defendant,  must  award  them,  against 
the  relator,  in  the  first  instance;  and  against  the  people,  only  in  case  an  execution, 
issued  thereupon  against  the  property  of  the  relator,  is  returned  unsatisfied. 

Co.  Proc.  §  319,  in  part. 


payment  of  such  costs  should  be  enforced 
against  the  people,  under  §  3241.  Such  a 
case  does  not  come  within  §  3243  so  as  to 
authorize  the  collection  of  the  costs  from 
the  county  in  which  the  game  was  cap- 
tured, or  from  any  of  the  counties  through 
which  it  passed.  People  ex  rel.  v.  Rosen- 
dale,  76  Hun  112;  57  State  Rep.  377;  27 
N.  Y.  Supp.  826. 


Quo  warranto. — Proceedings  in  the  na- 
ture of  a  quo  warranto  are  a  civil  action, 
and  the  prevailing  party  is  entitled  to  costs. 
People  ex  rel.  v.  Clute,  52  N.  Y.  576,  be- 
low, 63  Barb.  356;   12  Abb.  N.  S.  399. 

Where  the  complaint  alleges  that  defend- 
ant has  usurped  the  office,  and  that  relator 
is  entitled  to  it,  and  issue  is  taken  on  both 


allegations,  in  case  judgment  is  given 
against  defendant,  ousting  him  from  the  of- 
fice, the  people  and  relator,  plaintiffs,  are 
the  prevailing  party,  and  as  such  are  en- 
titled to  costs,  although  the  judgment  also 
determines  that  relator  is  not  entitled  to 
the  office.     lb. 
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§  3243.    Costs  in  action  for  benefit  of  county. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of  the  people  of  the 
State,  to  recover  money  or  property,  or  to  establish  a  right  or  claim,  for  the  benefit 
of  a  county,  city,  town,  or  village,  costs  shall  not  be  awarded  against  the  people; 
but,  where  they  are  awarded  to  the  defendant,  they  must  be  awarded  against  the 
body  for  whose  benefit  the  action  or  special  proceeding  was  brought. 

Co.  Proc.  §  320. 


This  section  does  not  apply  unless  the 
benefit  of  the  action  is  local;  and  therefore 
costs  of  an  action  to  recover  the  penalty  un- 
der Laws  1895,  c.  183,  for  selling  adulterat- 
ed milk/  are  not  chargeable  to  the  county 
in  which  the  action  was  brought,  as  the 
benefit  is  not  peculiar  to  the  county,  but 
results  to  a  community  at  large.  People 
v.  Hodnet,  81  Hun  137;  30  N.  Y.  Supp.  735. 

Not  against  county  under  the  game  law. 
People  v.  Rosendale,  76  Hun  112;  27  N.  Y. 
Supp.  825,  aftVd  142  N.  Y.  670,  no  opinion. 

An  action  brought  by  the  district-attor- 
ney of  a  county  in  the  name  of  the  people 
to  recover  a  penalty  under  the  game  laws, 


L.  1879,  c.  534,  as  amended  by  L.  1880,  c. 
531,  and  L.  1883,  c.  317,  is  an  action  "to 
recover  money  or  property  or  to  establish 
a  right  or  claim  for  the  benefit  of  a  county/' 
and  where  costs  are  awarded  to  defendant, 
they  must  be  awarded  against  the  county. 
People  v.  Alden,  112  N.  Y.  117;  20  State 
Rep.  496,  affi'g  14  State  Rep.  421;  People 
v.  Smith.  20  N.  Y.  Supp.  332;  47  State  Rep. 
170,  Wright,  J. 

A  town,  not  notified  to  defend,  is  not 
liable  for  the  costs  of  a  Buit  against  its 
commissioner  of  highways.  People  v.  Town 
Auditors  of  Esopus,  10  Hun  551,  affi'd  74 
N.  Y.  310. 


§  3244.    Costs  against  school  officers. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  a  school  officer, 
or  a  supervisor,  on  account  of  an  act  performed  by  him,  by  virtue  of,  or  under 
color  of  his  office;  or  on  account  of  a  refusal  or  an  omission  to  perform  a  duty 
enjoined  upon  him  by  law;  where  his  act,  refusal,  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public  instruction,  and 
where  it  is  certified  that  it  appeared,  upon  the  trial,  that  the  defendant  acted  in 
good  faith.  But  this  section  does  not  apply  to  an  action  for  a  penalty;  or  to 
an  action  or  a  special  proceeding,  to  enforce  a  decision  of  the  superintendent. 

L.  1864,  c.  555,  §  6. 


Trustees  of  school  districts,  defending  in 
good  faith  acts  done  in  virtue  or  under 
color  of  their  office,  are  entitled  to  a  cer- 
tificate of  having  acted  in  good  faith. 
Clarke  v.  Tunnicliff,  4  Abb.  N.  S.  451;  5 
Trans.  App.  268;  38  N.  Y.  58.  And  on  re- 
ceiving such  certificate  are  not  liable  for 
costs.     lb. 

The  provision  applies  to  all  stages  of 
the  action.  Willy  v.  Shaver,  1  T.  &  C.  324. 
And  see  Rawson  v.  Van  Riper.  1  T.  &  C. 
370. 


The  justice  made  return  that  it  did  not 
appear  that  defendant  had  acted  in  good 
faith;  that  defendant  had  obtained  his  sig- 
nature to  a  paper  which  he  afterwards  un- 
derstood was  a  certificate  of  good  faith,  but 
which  he  did  not  so  understand  when  he 
signed  it,  and  which  if  it  were  such  was 
untrue. — Held,  that  such  return  was  not 
equivalent  to  the  certificate  required  to  ex- 
empt defendant  from  costs.  Budd  v.  Allen, 
53  State  Rep.  290. 


§  3245.     [Am'd,  1899.]     Id.;  against  a  municipal  corporation. 

Costa  cannot  he  awarded  to  the  plaintiff,  in  an  action  against  a  municipal  cor- 
poration, in  which  the  complaint  demands  a  judgment  for  a  sum  of  money  only, 
unless  the  claim,  on  which  the  action  is  founded,  was,  before  the  commencement 
of  the  action,  presented  to  the  board  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days  before  the  com- 
mencement of  said  action. 

L.  1859,  c.  262,  §  2.  Am'd  L.  1899,  c.  609.  The  amendment  of  1899 .  inserted  the 
provision  as  to  the  "board,"  and  the  ten  days  limitation  in  last  clause. 


Where  plaintiff  recovers  a  judgment  in 
an  action  against  the  board  of  education, 
he  can  recover  the  costs,  if  his  claim  before 
suit  was  duly  presented  to  the  auditing 
department  of  the  defendant.  Eagan  v. 
Board  of  Education,  115  N.  Y.  Supp.  167. 

Since    Amsterdam    City   Charter,   provid- 


ing for  the  presentation  of  claims  against 
the  city  to  the  city  council  before  suit,  does 
not  apply  to  the  claim  of  a  county  against 
the  city  for  the  support  of  a  pauper,  pre- 
sentation of  such  claim  under  such  section 
was  not  required  in  order  to  entitle  the 
county  to  costs  in  an  action  on  the  claim 
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against  the  city,  by  §  3245,  providing  that 
in  an  action  against  a  municipal  corpora- 
tion for  money  only,  plaintiff,  to  recover 
costs,  must  have  presented  his  claim  be- 
fore commencing  suit  to  the  board  of  such 
corporation  having  power  to  audit  the 
claim,  or  to  its  chief  officer  within  the  time 
specified.  Onondaga  County  v.  City  of  Am- 
sterdam, 130  App.  Div.  883;  124  N.  Y. 
Supp.  562. 

Under  Laws  1875,  c.  181,  §  18,  as 
amended  by  Laws  1890,  c  527  (now  Village 
Law),  providing  that  the  board  of  water 
commissioners  of  a  village  may  sue  or  de- 
fend in  the  name  of  the  village  in  any  ac- 
tion to  enforce  a  contract  made  with  the 
board,  the  action  is  against  the  village,  and 
not  against  the  board  of  water  commission- 
ers, or  the  individual  members  thereof;  and 
hence,  in  order  to  recover  costs,  plaintiff 
must  comply  with  this  section.  King  v. 
Village  of  Randolph,  28  App.  Div.  25;  50 
N.  Y.  Supp.  902. 

One  who  has  a  claim  for  work  done  un- 
der a  contract  with  the  board  of  water 
commissioners  of  a  village  did  not  comply 
with  said  section  where  he  presented  a  claim 
for  the  work  done  merely  to  the  treasurer 
of  said  board.     lb. 

Under  the  direct  provisions  of  §  3245, 
costs  will  not  be  awarded  to  plaintiff  in  an 
action  against  a  city  on  a  money  demand, 
where  the  claim  was  not  presented  for  pay- 
ment to  the  chief  fiscal  officer  of  the  corpo- 
ration before  suit  brought.  Brewster  v. 
City  of  Hornellsville,  35  App.  Div.  161;  54 
N.  Y.  Supp.  915. 

A  claim  against  a  village  is  not  "pre- 
sented for  payment"  before  commencement 
of  action,  so  as  to  entitle  plaintiff  to  costs, 
where  the  person  alleged  to  have  presented 
it  to  the  proper  officer  did  not  claim  au- 
thority to  receive  payment,  and  did  not 
make  request  therefor,  or  deliver  any  state- 
ment or  give  any  information  from  which 
the  claim  could  be  paid,  but  merely  said, 
"I  simply  want  you  to  decline  to  pay, 
....  so  that  some  subsequent  steps  may 
be  taken."  Spaulding  v.  Village  of  Waver- 
ly,  12  App.  Div.  594;  44  N.  Y.  Supp.  112. 

The  presentation  of  a  claim  against  the 
board  of  water  commissioners  for  construct- 
ing a  system  of  water  works  to  the  treas- 
urer of  such  board  is  sufficient  to  authorize 
a  recovery  of  costs  on  recovering  a  judg- 
ment for  such  claim  against  the  village,  un- 
der §  3245.  Hallinan  v.  Village  Fort  Ed- 
ward. 26  Misc.  422;  57  N.  Y.  Supp.  162, 
Sp.  T. 

No  costs  against  city  in  action  to  set 
aside  an  assessment  made  by  a  town  or  vil- 
lage, afterwards  incorporated  with  the  city. 
Tied  well  v.  Brooklyn,  11  App.  Div.  224; 
43  N.  Y.  Supp.  458. 

§  3246.    Costs  in  actions  by  and  against  executors,  trustees,  eta 

In  an  action,  brought  by  or  against  an  executor  or  administrator,  in  his  repre- 
sentative capacity,  or  the  trustee  of  an  express  trust,  or  a  person  expressly  author- 
ized by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded,  as  in  an  action  by  or 
against  a  person,  prosecuting  or  defending  in  his  own  right,  except  as  otherwise 


Contra,  where  demand  before  suit.  Rich- 
ter  v.  Mayor,  24  Misc.  613;  54  N.  Y.  Supp. 
150,  Sp.  T. 

The  statute  does  not  apply  to  claims  for 
unliquidated  damages,  as  damages  by  a  riot. 
McClure  v.  Supervisors  of  Niagara,  4  Trans. 
App.  275;  4  Abb.  N.  S.  202,  affi'g  33  How. 
202;  50  Barb.  504.  See  Howell  v.  City  of 
Buffalo,  15  N.  Y.  512. 

A  provision  that  no  costs  shall  be  re- 
covered in  an  action  against  a  city  for  any 
unliquidated  claim  which  has  not  been  pre- 
sented for  audit  does  not  apply  to  a  claim 
ex  delicto  as  for  damages  for  neglect  to  re- 
pair a  street.  Quinlan  v.  City  of  Utica,  11 
Hun  217,  affi'd  74  N.  Y.  603. 

The  provision  has  no  application  to 
claims  to  be  relieved  from  assessments. 
Matter  of  Jetter,  78  N.  Y.  601,  rev'g  14 
Hun  93. 

Presentation  to  the  common  council  is 
not  enough.  Baine  v.  City  of  Rochester,  85 
N.  Y.  523;  62  How.  346;   1  Civ.  Proc  269. 

In  Buffalo  presentation  to  common  coun- 
cil was  held  to  be  sufficient.  Williams  v. 
City  of  Buffalo,  25  Hun  301;  sed  qu*re 
since  Baine  v.  City  of  Rochester. 

It  is  no  excuse  that  the  fiscal  officer  was 
not  authorized  to  adjust  and  pay  the  claim 
on  presentation.  Baine  v.  City  of  Roch- 
ester. 

Where,  in  an  action  to  recover  damages 
from  neglect  of  a  city  to  keep  its  streets 
in  repair,  $5,000  damages  were  claimed,  the 
plaintiff  had  presented  her  claim,  in  due 
form  and  duly  verified,  to  the  comptroller, 
who  had  failed  to  audit  it,  but  she  had 
placed  her  damages  at  $10,000, — Held,  that 
the  claims  were  identical  and  the  evidence 
established  a  compliance  with  the  statute. 
Minick  v.  City  of  Troy,  19  Hun  253,  affi'd 
83  N.  Y.  514. 

The  presentation  of  a  claim  against  a 
town  to  the  supervisor  of  the  town  is  a 
compliance  with  §  3245,  which  directs  that 
such  claims  be  presented  "for  payment  to 
the  chief  fiscal  officer."  In  such  case,  the 
claim  having  been  presented  and  payment 
refused,  suit  brought,  and  a  verdict  ren- 
dered for  plaintiff,  the  latter  is  entitled  to 
costs.  Chapman  v.  Town  of  Taylor,  45 
State  Rep.  906;   19  N.  Y.  Supp.  43. 

No  certificate  of  the  judge  presiding  on 
the  trial  is  required  to  defeat  plaintiff's 
claim  for  costs,  if  he  has  not  made  the  pre- 
sentment required.  Baine  v.  City  of  Roches- 
ter. 

Though  if  plaintiff  fails  to  present  his 
claim,  he  cannot  have  costs  even  though  he 
recovers  enough  to  carry  costs,  the  failure 
to  present  does  not  give  defendant  a  right 
to  costs.     lb. 
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prescribed  in  sections  1835  and  1836  of  this  act;  but  they  are  exclusively  charge- 
able upon,  and  collectible  from  the  estate,  fund,  or  person  represented,  unless 
the  court  directs  them  to  be  paid,  by  the  party  personally,  for  mismanagement 
or  bad  faith  in  the  prosecution  or  defense  of  the  action. 
Co.  Proc.  §  317,  in  part 


An  action  by  an  executor  for  a  conver- 
sion occurring  after  testator's  death, 
whether  prosecuted  in  his  name  individual- 
ly or  in  his  representative  capacity,  is,  for 
purposes  of  taxation  of  costs,  an  action  by 
him  individually,  and  costs  may  be  taxed 
against  him  individually  on  judgment  be- 
ing rendered  for  defendant,  without  the 
direction  of  the  court,  pursuant  to  §  3246. 
Dunphy  v.  Callahan,  126  App.  Div.  11; 
110  N.  Y.  Supp.  179. 

Costs  should  not  be  allowed  a  claimant 
against  an  estate  whose  claim  has  been 
materially  reduced  upon  the  trial  even  al- 
though such  reduction  was  made  upon  the 
consent  of  the  plaintiff.  Healy  v.  Mal- 
colm, 75  App.  Div.  422;  78  N.  Y.  Supp.  315. 

A  claim  against  a  decedent's  estate  hav- 
ing been  rejected  and  referred  under  the 
statute,  the  administratrix  interposed  a 
counterclaim  which  grew  out  of  an  inde- 
pendent transaction,  amounting  to  within 
one  dollar  of  the  claim,  both  of  which  were 
allowed,  with  judgment  for  plaintiff  "be- 
sides the  referee's  and  stenographer's  fees 
and  disbursements." — Held,  that  the  allow- 
ance was  proper  since  the  administratrix 
might  have  sued  separately  on  the  counter- 
claim, even  if  the  claimant  had  merely  sued 
for  the  balance  between  claim  and  counter- 
claim in  a  justice's  court,  and  the  prevail- 
ing party  on  such  a  reference  is  entitled  to 
such  award.  Osborne  v.  Parker,  66  App. 
Div.  277;  72  N.  Y.  Supp.  894. 

The  action  was  brought  against  defend- 
ant as  administratrix,  for  $108.65,  claimed 
to  be  due  for  goods  sold  to  a  firm  in  which 
her  intestate  was  a  partner,  judgment  for 
the  amount  having  been  recovered  against 
the  surviving  partner,  and  execution  re- 
turned unsatisfied;  it  was  noticed  for  trial 
term  and  there  tried  without  a  jury,  result- 
ing in  a  recovery  of  $6.42,  the  court  not 
awarding  costs  to  either  party  nor  giving 
a  certificate  that  the  claim  had  been  duly 
presented  to  the  administratrix  and  pay- 
ment unreasonably  resisted. — Held,  that 
neither  party  was  entitled  to  costs.  Ger- 
man-American Provision  Co.  v.  Garrone,  73 
App.  Div.  400;  77  N.  Y.  Supp.  134. 

Costs  will  not  be  imposed  upon  an  exec- 
utor on  his  accounting,  where  the  final  ac- 
count shows  that  the  estate  is  more  in- 
debted to  him  than  the  amount  he  is 
required  to  surcharge  himself  with,  and  so 
the  objectors  have  not  benefited  the  estate. 
Matter  of  Eadie,  39  Misc.  117;  78  N.  Y. 
Supp.  967. 

Costs  cannot  be  allowed  against  an  ex- 
ecutor, on  the  reference  of  a  disputed  claim, 
though  the  recovery  is  more  than  $50,  with- 
out a  certificate  by  the  referee  that  the 
claim  was  unreasonably  resisted  or  neg- 
lected. Darde  v.  Conklin,  73  App.  Div. 
690;  77  N.  Y.  Supp.  39. 


Upon  the  reference  of  a  disputed  claim 
against  a  decedent's  estate,  the  exercise  of 
the  discretion  of  the  referee  in  awarding 
costs  to  plaintiff  cannot  be  reviewed  by  the 
Special  Term,  but  only  upon  appeal  from 
the  judgment  entered  upon  his  report. 
Domeyer  v.  Hoes,  99  App.  Div.  294;  90  N. 
Y.  Supp.  1074. 

The  executrix  of  a  deceased  executor 
should  not  be  charged  personally  with  the 
costs  of  proceedings  brought  to  require  her 
to  account  for  the  acts  and  doings  of  the 
deceased  executor,  where  it  appears  that 
she  has  been  guilty  of  no  wrongdoing,  but 
that  the  estate  had  been  misappropriated 
by  the  deceased  executor.  Matter  of  Wal- 
ton, 112  App.  Div.  176;  98  N.  Y.  Supp.  42. 

In  an  action  against  an  administrator 
brought  upon  a  claim  against  the  estate, 
the  only  issue  being  as  to  whether  it  had 
been  presented  and  rejected  and  its  collec- 
tion tnereby  barred  by  the  short  statute  of 
limitations,  and  the  merits  not  being  con- 
tested,— Held,  that  a  verdict  against  the 
administrator  justified  the  award  of  costs 
against  him  personally,  as  for  unreasonably 
resisting  and  neglecting  the  payment  of  the 
claim  under  §  1836.  Gardner  v.  Pitcher, 
109  App.  Div.  106;  95  N.  Y.  Supp.  678. 

Plaintiffs,  suing  as  administrators,  may 
be  charged  personally  with  the  costs  of  an 
action  determined  against  them,  upon  the 
ground  that  the  questions  sought  to  be 
raised  had  already  been  determined  adverse- 
lv  in  another  State  and  that  the  letters  un- 
der  which  they  sued  were  issued  without 
jurisdiction.  Baldwin  v.  Rice,  44  Misc.  74; 
89  N.  Y.  Supp.  743. 

When  costs  of  an  accounting  should  not 
be  charged  against  the  executor  personally, 
— considered.  Matter  of  Muller,  96  App. 
Div.  619;  88  N.  Y.  Supp.  673. 

Where  executors  and  trustees  have  un- 
lawfully withheld  possession  of  real  prop- 
erty from  a  devisee,  the  court  is  justified  in 
charging  them  personally  with  the  costs  of 
an  equitable  action  brought  against  them 
to  determine  the  tatter's  rights  and  for  an 
accounting.  Roonev  v.  Bodkin,  93  App. 
Div.  431 ;  87  N.  Y."  Supp.  800. 

Where  costs  were  taxed  against  an  ad- 
ministrator without  a  certificate  of  the 
trial  judge  that  plaintiff's  claim  was  un- 
reasonably resisted,  but  no  objection  was 
taken  to  the  taxation,  it  is  not  available 
for  the  first  time  on  appeal.  Cunningham 
v.  Hewitt,  84  App.  Div.  114;  81  N.  Y. 
Supp.  1102. 

Costs  are  not  recoverable  in  an  action 
against  executors  to  whom  the  demand  sued 
upon  was  never  presented  although  they 
published  notice  for  claims,  and  when  their 
resistance  was  not  unreasonable,  it  result- 
ing   in    materially    reducing    the    amount. 
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Cornwell  v.  Sheldon,  134  App.  Div.  58;  118 
N.  Y.  Supp.  707. 

Where  a  claim  was  not  presented  until 
after  the  time  specified  in  the  published 
notice  to  creditors,  the  claimant  cannot  be 
allowed  an  extra  allowance  upon  recovery 
in  an  action  brought  upon  the  claim. 
Lightfoot  v.   Davis,    112  N.  Y.   Supp.   289. 

A  claim  reduced  40  per  cent,  by  the  jury 
— Held,  not  to  have  been  unreasonably  re- 
sisted so  as  to  make  the  executor  charge- 
able with  costs.  Holcombe  v.  Nettleton,  41 
Misc.  504 ;  85  N.  Y.  Siipp.  12. 

An  executor  or  administrator  may  sue 
as  a  poor  person  and  is  not  precluded  by 
having  failed  in  a  previous  action  against 
the  same  defendant,  and  not  having  paid 
the  costs  therein,  although  the  adverse  re- 
sult may  be  taken  into  consideration  upon 
his  motion  for  leave,  and  where  the  failure 
arose  from  absence  of  proof  of  lack  of  con- 
tributory negligence,  satisfactory  evidence 
that  the  same  will  be  forthcoming  and  what 
facte  the  witnesses  will  testify  to  and  why 
they  were  not  presented  on  the  former  trial, 
must  be  produced.  Matter  of  Cannice,  52 
Misc.  6;   101  N.  Y.  Supp.  1054. 

This  section  does  not  apply  to  an  action 
brought  by  an  administrator  to  recover  on 
a  cause  of  action  arising  after  his  intes- 
tate's death,  as  such  cause  of  action  is  in 
favor  of  plaintiff  individually.  Mullen  v. 
Guinn,  88  Hun   128;    34  N.  Y.  Supp.  625. 

Where  plaintiff  sues  as  administrator  on 
a  cause  of  action  arising  after  his  intes- 
tate's death,  he  is  personally  liable  ior 
costs,  as  the  cause  of  action  is  in  favor  of 
plaintiff  individually,  though  the  action 
concerns  property  of  decedent.     lb. 

Costs  charged  personally  against  admin- 
istrator of  life  beneficiary  of  trust  fund,  in 
possession  thereof,  who  raised  technical  ob- 
jections against  claim  of  remaindermen.  Re 
Post,  30  Misc.  551;  64  N.  Y.  Supp.  369, 
Surr.  Ct. 

The  personal  liability  of  an  executor  for 
the  costs  of  an  appeal  in  an  action  orig- 
inally begun  by  the  testator  is  not  a  mat- 
ter for  adjustment  on  the  judicial  account- 
ing before  the  surrogate,  but  must  be 
determined  by  the  court  having  original  ju- 
risdiction of  the  cause.  Harrington  v. 
Strong,  49  App.  Div.  39;  63  N.  Y.  Supp. 
257. 

An  executor  will  not  be  personally 
charged  with  the  costs  of  an  appeal  merely 
because  the  judgment  appealed  from  was 
so  clearly  right  that  it  might  have  been 
acquiesced  in.     lb. 

Where  referee  awards  costs,  it  must  be 
assumed  that  he  decided  claim  was  errone- 
ously resisted  or  neglected.  Benedict  v. 
Sliter,  82  Hun  190;  64  State  Rep.  1;  31 
N.  Y.  Supp.  413. 

Claimant  in  replevin  against  executor 
is  entitled  to  disbursements,  although  not 
to  costs.  Mulligan  v.  Cannon,  25  Civ. 
Proc.  348;  41  Nl  Y.  Supp.  279,  Sp.  T. 

Costs  allowed  in  favor  of  an  administra- 
tor against  surety  of  another  administra- 
tor.    Re  Adams,  51   App.  Div.  619;   64   N. 


Y.  Supp.  591;  30  Misc.  184;  61  N.  Y.  Supp. 
751. 

No  costs  against  administrator  where  no 
express  refusal  to  pay;  and  year  within 
which  to  pay  has  not  expired.  Patterson 
v.  Buchanan,  40  App.  Div.  493;  58  N.  Y. 
Supp.  179;   29  Civ.  Proc.  238. 

Contracts  made  by  an  executor  are  per- 
sonal contracts  and  he  is  liable  for  costs 
in  a  suit  thereon.  Carr  v.  Dooley,  19  Misc. 
553;  43  N.  Y.  Supp.  399,  Tr.  T." 

It  is  only  in  actions  against  executors 
or  administrators,  not  in  actions  by  them, 
that  any  exemption  from  costs  is  provided 
for.  Fox  v.  Fox,  22  How.  453;  Howe  v. 
Lloyd,  9  Abb.  N.  S.  257;  2  Lans.  335. 

A  plaintiff  who  sues  as  executor,  on  judg- 
ment being  rendered  against  him,  is  liable 
for  costs,  either  personally  or  to  be  paid 
by  the  estate,  in  all  cases  where  one  suing 
in  his  own  right  would  pay  costs.  Curtis 
v.  Dutton,  4  Sand.  719;  Woodruff  v.  Cook, 
14  How.  481 ;  Columbian  Ins.  Co.  v.  Ste- 
vens, 37  N.  Y.  536;  35  How.  101;  4  Abb. 
N.  S.  122;  5  Trans.  App.  9. 

The  section  does  not  exempt  executors, 
administrators,  or  trustees  of  an  express 
trust  from  liability  to  costs  in  actions 
brought  by  them  in  their  representative  ca- 
pacities, unless  the  actions  are  necessarily 
brought  by  them  in  such  capacities.  Bedell 
v.  Barnes,  29  Hun  589. 

In  an  action  against  an  administrator, 
plaintiff  cannot  recover  costs  unless  he  pre- 
sented a  written  claim  within  the  time  lim- 
ited by  advertisement.  King  v.  Todd,  27 
Abb.  N.  C.  149,  C.  P.,  Bookstaver,  J. 

In  an  action  against  an  administrator  for 
an  accounting,  and  to  recover  the  balance 
of  a  legacy  bequeathed  by  his  decedent, 
costs  will  not  be  allowed  against  the  ad- 
ministrator, on  the  establishment  of  the 
claim,  where  the  same  was  never  presented 
in  verified  form  and  with  vouchers,  and 
where  no  steps  were  taken  for  its  collec- 
tion until  six  years  after  the  death  of  the 
legatee.  Wells  v.  Disbrow,  20  N.  Y.  Supp. 
518. 

An  action  is  brought  in  a  "representative 
capacity,"  where  plaintiff,  as  administrator, 
having  paid  a  mortgage  executed  by  the 
decedent,  sues  certain  grantees  of  the  land; 
claiming  that  by  such  payment  the  estate 
is  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee.  Weekes  v.  Garvey,  56 
N.  Y.  Supr.  562;  24  State  Rep.  959;  4  N. 
Y.  Supp.  891. 

When  a  plaintiff  sues  as  administrator, 
and  is  defeated,  judgment  for  costs  should 
be  entered  against  him  "as  administrator," 
and  not  personally.  But  it  is  improper  to 
insert  in  the  judgment  that  the  costs  are 
"exclusively  chargeable  and  collectible 
from"  the  estate,  where  the  personal  lia- 
bility of  plaintiff  has  not  been  passed  upon, 
lb. 

The  will  of  B.  gave  all  his  property  to 
M.,  his  wife,  and  appointed  her  his  execu- 
trix. She  received  letters,  sold  the  real  es- 
tate and  invested  a  portion  of  the  proceeds, 
t  a  king  a  note  and  bond  and  mortgage,  nay- 
able  to  her  individually,  which  came  into 
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the  hands  of  defendant.  After  the  death 
of  M.,  plaintiff  was  appointed  administra- 
tor de  bonis  non,  with  the  will  annexed  of 
B.  In  an  action  for  the  alleged  conversion 
of  said  securities  plaintiff  was  defeated. — 
Held,  that  he  was  properly  charged  indi- 
vidually, with  costs.  Buckland  v.  Gallup, 
105  N.  Y.  453,  affi'g  40  Hun  61. 

Where  defendant,  in  an  action  brought 
by  an  executor  as  such,  recovers  judgment 
on  a  set-off,  he  is  entitled  to  costs.  Cohu 
v.  Husson,  56  N.  Y.  Supr.  489;  24  State 
Rep.  965. 

To  entitle  a  plaintiff  to  charge  an  ex- 
ecutor, defendant,  with  the  costs  of  the  ac- 
tion, he  must  establish,  to  the  satisfaction 
of  the  court,  that  the  demand  being  duly 
presented,  payment  of  it  was:  1,  unrea- 
sonably neglected ;  or  2,  unreasonably  re- 
sisted; or  3,  that  the  executor  refused  to 
refer,  as  provided  by  the  statute.  Buck- 
hout  v.  Hunt,  16  How.  407,  Brown,  J.;  Sny- 
der v.  Young,  4  How.  217,  Parker,  J.;  Van 
Vleck  v.  Burroughs,  6  Barb.  341 ;  Fort  v. 
Gooding,  9  Barb.  388;  Russell  v.  Lane,  1 
Barb.  519,  Hand,  J.;  Belden  v.  Knowlton. 
3  Sand.  758. 

An  executor  defendant  is  not  liable  for 
costs  for  omitting  to  advertise  for  the  pre- 
sentment of  claims.  Snyder  v.  Young;  Van 
Vleck  v.  Burroughs;  Bullock  v.  Bogardus, 
1    Den.  276. 

Plaintiff  commenced  an  action  to  deter- 
mine the  right  to  a  sum  of  money  which 
defendant  held  as  administrator.  Judg- 
ment was  given  for  plaintiff,  but  defendant 
was  allowed  the  taxable  costs  out  of  the 
fund. — Held,  that  the  decision  was  right, 
that  plaintiff  compelled  defendant  to  defend 
the  action,  and  that  costs  were  properly 
awarded.  Sheehan  v.  Huertsel,  1  Law  Bull. 
68,  N.  Y.  Supr.,  Freedman,  J. 

Where,  in  an  action  by  an  administrator 
upon  a  cause  of  action  for  conversion, 
which  arose  after  the  death  of  his  intes- 
tate, judgment  was  rendered  in  favor  of 
defendant, — Held,  that  the  administrator 
was  personally  liable  for  costs,  and  de- 
fendant had  the  right  to  enter  judgment 
against  him  without  an  order  of  the  court. 
Feigr  v.  Wray,  3  Civ.  Proc.  159;  64  How. 
391 ;   2  McCarty  386,  Lawrence,  J. 

In  an  action  against  an  administratrix  to 
recover  for  services  performed  and  moneys 
expended  as  expenses  of  administration, 
costs  may  be  awarded  against  her.  Boyn- 
ton    v.  Laddy,  10  N.  Y.  Supp.  622. 

It  is  for  the  appellate  court  to  determine 
as  to  whether  in  case  of  an  appeal  costs 
shall  or  shall  not  be  allowed  against  an 
pxecutor  or  administrator.  Hendricks  v. 
Isaacs,  22  State  Rep.  563. 

Costs  cannot  be  awarded  against  an  ex- 
ecutor or  administrator  without  a  certificate 
of  the  trial  judge  showing  the  facts  upon 
which  such  an  award  must  be  based.  Mat- 
son  v.  Abbey,  56  State  Rep.  690;  141  N. 
Y.  179,  modfg  53  State  Rep.  794. 

Same  rule  upon  determination  of  dis- 
puted claim  by  referee  or  surrogate.  Mat- 
ter of  Tngraham,  35  Misc.  577;  72  N.  Y. 
Supp-    62,    Surr.    Ct.;    Whitcomb   v.    Whit- 


comb,  92  Hun  443;  71  State  Rep.  661;  36 
N.  Y.  Supp.  607. 

Counsel  fees. — In  an  action  for  the  con- 
struction of  a  will,  brought  by  executors, 
supreme  court  has  power  to  make  an  al- 
lowance to  them  for  counsel  fees.  Wet- 
more  v.  Parker,  52  N.  Y.  450,  affi'g  7  Lans. 
71;    Downing  v.   Marshall,   37   N.    Y.   380. 

This  power  is  independent  of  statutory 
provisions  as  to  costs,  and  gives  a  right  to 
make  allowances  to  trustees  and  others  act- 
ing in  a  fiduciary  capacity,  for  expenses 
necessarily  incurred  in  the  performance  of 
their  duties.     lb. 

Actions  begun  against  testator.  — 
When  an  action  is  commenced  against  an 
intestate  in  his  lifetime,  and  after  his  death 
is  by  order  continued  against  his  adminis- 
trators, if  plaintiff  succeed  he  is  entitled  to 
costs  against  the  estate.  Merritt  v.  Thomp- 
son, 27  N".  Y.  225;  Lemen  v.  Wood,  16  How. 
285;  Benedict  v.  Caffe,  3  Duer  669;  12  N. 
Y.  Leg.  Obs.  262;  Mitchell  v.  Mount,  17 
Abb.  213,  C.  P.,  Brady,  J. 

And  without  special  application  therefor. 
Lemen  v.  Wood. 

Real  estate — costs  against  executors. 
— Costs  awarded  against  executors  can  in 
no  event  be  a  charge  on  real  estate  in  the 
hands  of  an  heir.  Sanford  v.  Granger,  12 
Barb.  392. 

The  assignee  is  not  personally  chargeable 
with  costs  of  an  action  to  set  aside  the 
assignment  for  fraud  unless  he  knew  of  the 
fraud.  Faxon  v.  Mason,  27  N.  Y.  Supp. 
1025. 

Trustees  of  an  express  trust. — A  gen- 
eral assignee  for  the  benefit  of  creditors  is 
a  trustee  of  an  express  trust  within  this 
section.  Cunningham  v.  M'Gregor,  12  How. 
305;  5  Duer  648,  Bosworth,  J.;  Durant  v. 
Pierson,  19  Civ.  Proc.  203;  33  State  Rep. 
207,  Learned,  J. 

Costs  cannot  be  awarded  against  a  trus- 
tee personally,  except  on  special  motion 
after  due  notice.  Smith  v.  A.  D.  Farmer 
Type-Founding  Co.,  18  Misc.  434;  41  N.  Y. 
Supp.  788,  App.  T. 

Costs  charged  upon  testamentary  guard- 
ian personally  where  she  had  persisted  in 
many  efforts  to  get  fund  from  testamen- 
tary" trustee.  Smith  v.  Central  Trust  Co., 
154  N.  Y.  333. 

Costs  against  trustee  in  action  by  cestui 
que  trust  should  be  charged  upon  his  share 
of  fund  where  he  derives  all  the  benefit 
from  suit.  Gomez  v.  Gomez,  33  App.  Div. 
379;   54  N.  Y.  Supp.  237. 

Where  assignee  for  creditors  resists  in 
good  faith  but  unsuccessfully  an  action  to 
recover  trust  funds  he  is  entitled  to  an  al- 
lowance for  compensation  of  himself  and 
counsel.  English  Bk.  of  Rio  De  Janeiro  v. 
Barr,  31  Abo.  N.  C.  7.  Contra,  Dennis- 
town  v.  Barr,  31  Abb.  N.  C.  21;  28  N.  Y. 
Supp.  255. 

Where  judgment  in  favor  of  substituted 
trustee  is  reversed  because  court  had  no 
power  to  remove  original  trustee,  with  costs 
in  all  courts,  the  substituted  trustee  is  not 
liable  personally.  Hughes  v.  Cumings,  63 
App.  Div.  363;  71  N.  Y.  Supp.  599. 
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No   costs    should    be    allowed    a    trustee  \ 
when  his  account  is  surcharged.    Gomez  v. 
Gomez,  33  App.  Div.  379;  54  N.  Y.  Supp. 
237. 

§§  1835-6  have  no  application  to  case  of 
testamentary  trustee  sued  on  contract  made 
by  him.  O'Brien  v.  Jackson,  42  App.  Div. 
171;  58  N.  Y.  Supp.  1044. 

§  1835  exempts  from  costs  of  both  trials 
and  appeal.  The  direction  that  costs  abide 
event  is  to  be  read  in  subordination  to  pro- 
visions of  Code.  Benjamin  v.  Ver  Nooy, 
168  N.  Y.  578. 

Different  methods  of  determining  dis- 
puted claim  against  an  estate  and  right  to 
costs.  Lamphere  v.  Lamphere,  31  Misc. 
297;  64  N.  Y.  Supp.  1138,  Tr.  T. 

A  person  is  such  trustee,  who,  pending  the 
action,  became  assignee  of  one  of  the  plain- 
tiffs, by  an  assignment,  the  object  of  which 
was  to  indemnify  him,  the  assignee,  from 
all  loss  by  reason  of  having  indorsed  and 
guaranteed  the  notes  of  such  plaintiff. 
Conger  v.  Hudson  R.  R.  R.  Co.,  7  Abb.  255, 
N.  Y.  Supr. 

An  action  brought  on  behalf  of  a  bank, 
in  the  name  of  its  president,  is  not  an  ac- 
tion prosecuted  in  another's  right  so  as  to 
excuse  plaintiff,  failing  in  the  action,  from 

g lying  costs.  Lowerre  v.  Vail,  6  Abb.  229, 
irdseye,  J. 

When  the  receiver  of  an  insurance  com- 
pany prosecutes  an  action  begun  by  the  com- 
pany before  his  appointment,  and  the  action 
does  not  succeed,  he  is  chargeable  with  the 
costs  in  like  manner  as  if  he  had  been  made 
a  party  plaintiff.  Colum.  Ins.  Co.  v.  Ste- 
vens, 37  N.  Y.  536;  35  How.  101;  4  Abb. 
N.  S.   122;   5  Trans.  App.  9.     See  §  3247. 

A  defendant,  who  is  entitled  to  costs 
against  a  receiver,  by  reason  of  success  in 
an  action  brought  to  enhance  the  estate, 
is  entitled  to  full  costs  from  the  estate, 
and  need,  not  wait  for  a  mere  dividend.     lb. 

An  assignee  in  bankruptcy,  in  the  ab- 
sence of  misconduct  or  bad  faith,  is  pro- 
tected from  personal  liability  for  costs. 
Reade  v.  Waterhouse,  62  N.  Y.  587,  rev*g 
12  Abb.  N.  S.  255;  35  N.  Y.  Supr.  78. 

The  fact  that  the  trust  fund  is  under 
the  jurisdiction  of  another  tribunal  than 
that  in  which  the  action  is  prosecuted  does 
not  affect  his  liability  for  costs.     lb. 

In  an  action  brought  by  an  assignee  in 
bankruptcy,  as  such,  to  recover  for  a  wrong- 
ful taking  from  his  possession  of  personal 
property  which  he  had  received  as  a  part 
of  the  assets  of  the  bankrupt,  a  judgment 
was  rendered  in  favor  of  defendant. — Held, 
that  as  the  assignee  might  have  brought  the 
action  in  his  individual,  instead  of  his  rep- 
resentative, capacity,  he  was  personally 
liable  for  the  costs.  Bedell  v.  Barnes,  29 
Hun  589. 

A  trustee,  etc.,  must  sue  as  such,  in  order 
to  avoid  personal  liability  for  costs;  for, 
if  he  sues  in  his  own  right  and  is  defeated, 
he  must  pay  costs,  and  no  order  is  neces- 
sary to  charge  him  personally.  Murray  v. 
Hendrickson,  6  Abb.  96;  1  Bosw.  635,  Bos- 
worth,  J.;  Carnahan  v.  Pond,  15  Abb.  194, 
C.  P. 


The  fact  that  the  action  was  brought  on 
the  relation  of  a  trustee  is  insufficient, 
where  neither  the  complaint  nor  the  title  of 
the  action  shows  that  it  was  so  brought 
People  v.  Ballard,  3  N.  Y.  Supp.  845,  In- 
graham,  J. 

It  is  the  duty  of  a  referee  to  whom  an 
action  is  referred  to  determine  the  ques- 
tion whether  an  assignee  for  creditors  is 
liable  personally  for  the  costs  of  the  ac- 
tion. Where  the  judgment  directed  by  bim 
charges  defendant  in  his  representative  ca- 
pacity alone,  he  impliedly  determines  that 
defendant  is  not  liable  individually.  Jack 
v.  Robie,  48  Hun   181. 

Where  a  plaintiff  sues  as  assignee,  or 
trustee  of  an  express  trust,  if  the  court 
holds  the  instrument  under  which  he  claims 
void,  and  that  he  is  not  in  fact  assignee  or 
trustee,  he  cannot  claim  any  exemption 
from  costs.  Sibell  v.  Remsen,  30  Barb. 
441,  affi'd  Ct.  of  App.  29  How.  574n. 

As  to  personal  liability  of  trustees,  see 
Am.  L.  Ins.  &  T.  Co.  v/Van  Epps.  56  N. 
Y.  601,  rev'g  14  Abb.  N.  S.  253. 

In  an  action  for  the  construction  of  a 
will,  where  a  trustee  defendant  is  not  shown 
to  have  acted  in  bad  faith,  and  has  done 
nothing  except  under  the  trust,  he  should 
not  be  charged  personally  with  costs. 
O'Brien  v.  Garniss.  13  Week.  Dig.  422;  25 
Hun  446. 

A  representative  party  who  takes  an  ap- 
peal, after  two  adverse  judgments  against 
him.  will  not  be  allowed  costs  out  of  the 
estate;  the  courts  have  no  right  to  be  lib- 
eral to  suitors,  in  the  matter  of  costs,  at 
the  expense  of  a  trust  fund.  McLean  v. 
Freeman,  70  N.  Y.  81,  aftVg  9  Hun  246. 

If  the  trust  expires  pending  the  proceed- 
ings, and  the  trustee  continues  to  act  as 
such,  but  for  his  own  benefit  as  owner  of 
the  property,  the  court  may  compel  him  to 
pay  such  costs  personally.  Am.  L.  Ins.  & 
T.  Co.  v.  Van  Eppe,  14  Abb.  N.  S.  253,  rev'd 
on  another  point,  56  N.  Y.  601. 

Facts  other  than  those  appearing  on  the 
trial  are  proper  to  be  considered  in  deter- 
mining whether  costs  shall  be  recovered 
against  executors  or  administrators.  Mer- 
sereau  v.  Ryerss,  12  How.  300,  Balcom,  J. 

Where  a  person  brings  an  action,  in  the 
name  of  an  overseer  of  the  poor,  to  recover 
a  penalty  for  a  violation  of  the  excise  law, 
without  having  first  made  complaint  to  the 
overseer  of  the  violation,  accompanied  with 
reasonable  proof  thereof,  the  action  is  un- 
authorized, and  such  person  is  personally 
liable  to  defendant  for  costs.  Jobbitt  v. 
Giles,  22  Hun  274. 

Liability  of  plaintiff  for  costs  in  an  ac- 
tion brought  by  him  as  informer  to  recover 
excise  penalties.  Hess  v.  Jeannes,  22  Daily 
Reg.  No.  136. 

Where  an  action  to  compel  an  accounting 
by  a  trustee  has  resulted  in  an  interloc- 
utory judgment  directing  payment  to  plain- 
tiff of  a  specified  sum  with  costs,  and  a 
reference  is  ordered  to  determine  whether 
the  costs  shall  be  paid  out  of  the  estate  or 
by  the  trustee  personally,  the  trustee  can- 
not be  permitted  to  retain  the  costs  of  de- 
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fending  the  action  from  the  sum  decreed 
to  be  paid,  as  this  would  forestall  the  de- 
cision on  the  question  of  costs.  Gomez  v. 
Gomez,  49  State  Rep.  646. 

Costs  will  not  be  awarded  against  the 
assessors  personally  on  setting  aside  an  as- 
sessment unless  they  have  acted  with  gross 
negligence,  in  bad  faith,  or  with  malice. 
People  ex  rel.  v.  Barker,  55  State  Rep.  207 ; 
25  N.  Y.  Supp.  393. 

Receiver. — Where  a  receiver  prosecutes 
an  action  to  increase  the  fund  and  is  beat- 
en, costs  are  payable  from  fund.  Colum- 
bian Ins.  Co.  v.  Stevens,  4  Abb.  N.  S.  122; 
35  How.  101;  37  N.  Y.  536;  5  Trans.  App. 
9. 

But  a  receiver  who  sues  without  leave  of 
the  court  and  is  defeated,  will,  as  a  general 
rule,  be  held  personally  liable  for  the  costs. 
Smith  v.  Woodruff,  6  Abb.  65,  C.  P.,  Hil- 
ton, J.  So  if  he  defends.  Phelps  v.  Cole, 
3  C.  R.  157,  Edmonds,  J.  Contra,  Marsh 
v.  Hussey,  4  Bosw.  614. 

It  shows  mismanagement  or  bad  faith 
that  defendant  has  paid  to  a  former  receiver 
the  assessment  for  which  the  action  is 
brought  and  holds  a  receipt  therefor.  Kim- 
berly  v.  Goodrich,  22  How.  424,  Welles,  J. 
Want  of  funds  by  a  receiver  to  pay  costs 
of  an  action  brought  by  him,  should  be  con- 
clusive evidence  of  bad  faith,  to  charge  him 
personally  with  costs.  Cumming  v.  Egcr- 
ton,  9  Bosw.  684,  Robertson,  J. 

It  is  not  bad  faith  to  prosecute  an  action 
against  the  only  responsible  debtor  of  the 
assignee  without  having  funds  to  pay  the 
costs  if  unsuccessful,  if  plaintiff  believes 
and  haa  good  reason  to  believe  that  he  is 
justly  entitled  to  recover.  Cunningham  v. 
McGregor,  12  How.  306;  5  Duer  648,  Bos- 
worth,  J. 

A  receiver  having  appealed  from  the  de- 
cision at  Special  Term,  and  failed,  is  no 
evidence  of  mismanagement  or  bad  faith; 
nor  is  the  fact  of  his  having  paid  other 
claims  any  such  evidence.  Devendorf  v. 
Dickinson,  21  How.  275,  Potter,  J. 

A  receiver,  who  intervenes  in  a  case  with- 
out funds  to  pay  costs,  after  the  person  for 
whom  he  is  receiver  has  made  affidavit  that 
the  funds  sued  for  belong  to  plaintiff,  and 
presents  no  evidence  to  support  his  claim, 
may  be  personally  charged  with  costs  for 
improperly  and  in  bad  faith  contesting  the 
claim.  Bourdon  v.  Martin,  74  Hun  246; 
56  State  Rep.  314;  26  N.  Y.  Supp.  378, 
affi'd  142  N.  Y.  669. 

Where  a  receiver  interferes  with  property 
in  the  possession  of  a  third  person  inexcus- 
ably and  in  bad  faith,  he  is  rightly  charged 
personally  with  costs.  Robinson  v.  Wood, 
39  State  Rep.  466. 

Costs  against  receiver  of  national 
bank. — The  court  cannot  order  defendant's 
costs  to  be  paid  by  a  receiver  of  plaintiff 
appointed  by  the  comptroller  of  the  currency 
after  a  judgment  for  costs  against  plain- 
tiff; first,  because  the  receiver  was  not  a 
party  to  the  record;  and,  secondly,  because 
he  is  not  an  officer  of  the  court,  and  is 
bound  to  pay  over  all  moneys  collected  into 


the   U.   S.   Treasury.    Ocean    Nat'l   Bk.   v. 
Carll,  7  Hun  237. 

Order  for  costs  against  executors,  etc. 

— In  suits  against  executors  or  administra- 
tors, trustees  of  express  trusts,  etc.,  plain- 
tiff cannot  include  costs  in  his  judgment 
without  obtaining  leave  of  the  court.  Mer- 
sereau  v.  Ryerss,  12  How.  300;  Balcom,  J.; 
Howe  v.  Lloyd,  2  Lans.  335;  9  Abb.  N.  S. 
257;  Ely  v.  Taylor,  5  State  Rep.  127;  sem- 
ble  contra,  Fish  v.  Crane,  9  Abb.  N.  S.  252. 
Or  receiver.  Marsh  v.  Hussey,  4  Bosw. 
614;  Lansing  v.  Cole,  3  C.  R.  246,  Par- 
ker, J. 

To  charge  personally  requires  a  special 
motion,  upon  notice,  and  cannot  be  exer- 
cised in  first  instance  by  appellate  court. 
Smith  v.  Farmers  Type  Founding  Co.,  18 
Misc.  434;  41  N.  Y.  Supp.  788,  App.  T.; 
First  Nat'l  Bk.  v.  Washburn,  20  App.  Div. 
518;  47  N.  Y.  Supp.  117. 

Notice  should  be  given.  Slocum  v. 
Barry,  38  N.  Y.  46;  4  Abb.  N.  S.  399;  5 
Trans.  App.  173,  affi'g  34  How.  320. 

If  costs  are  included  without  leave  of 
the  court,  they  will,  on  motion,  be  stricken 
out.  Snyder  v.  Young,  4  How.  217,  Par- 
ker, J. 

Contra,  if  the  right  to  costs  is  clear. 
Hees  v.  Nellie,  65  Barb.  440. 

Where  a  motion  for  costs  against  exec- 
utors, etc.,  is  made  at  a  term  of  the  court 
not  held  by  the  same  judge  before  whom 
the  trial  was  had,  the  certificate  of  such 
judge  must  be  presented,  showing  what 
facts  bearing  on  the  question  of  costs  ap- 
peared on  the  trial.  Whether,  where  the 
motion  for  costs  is  made  at  a  term  held  by 
the  same  judge  who  presided  on  the  trial, 
any  certificate  is  necessary — quaere.  Park- 
hifl  v.  Hillman,  12  How.  353,  Balcom,  J. 

Where  the  record  shows  that  if  the  action 
is  maintainable  at  all,  it  is  in  the  individual 
right,  no  motion  is  necessary  to  charge 
with  costs,  and  judgment  may  be  entered 
as  in  ordinary  cases.  Holdrige  v.  Scott,  1 
Lans.  303;  Lyon  v.  Marshall,  11  Barb.  241. 
Contra,  Woodruff  v.  Cook,  14  How.  481. 

In  an  action  against  executors  and  ad- 
ministrators, to  recover  for  services  ren- 
dered to  them  as  such,  plaintiffs  may  enter 
judgment  for  costs  against  defendant  with- 
out special  application  to  the  court.  Smith 
v.  Patten,  9  Abb.  N.  S.  205,  Ingalls,  J. 

A  referee  has  no  power  to  allow  costs 
against  an  executor  or  administrator  to  be 
levied  on  his  property,  or  on  that  of  de- 
ceased. Bailey  v.  Bergen,  5  Hun  555,  aftVd 
67  N.  Y.  346;  Morgan  v.  Skidmore,  3  Abb. 
N.  C.  92,  Ct.  of  App.,  rev*g  55  Barb.  263; 
Mersereau  v.  Ryerss,  12  How.  300,  Balcom, 
J.;  Smith  v.  Randall,  67  Barb.  377,  Har- 
din, J. 

But  on  a  motion  to  the  court  for  costs, 
it  is  better  to  present  the  referee's  certifi- 
cate.    Mersereau  v.  Rverss. 

An  order  which  does  not  direct  the  costs 
to  be  paid  by  the  representative  personally 
has  the  effect  only  of  charging  the  costs 
upon  the  estate  in  the  hands  of  the  repre- 
sentative. Fish  v.  Crane,  9  Abb.  N.  S.  252. 
Costs  awarded  to  plaintiff  in  an  action 
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against  an  executor  will  be  presumed  to  be 
payable  out  of  the  estate,  and  not  by  the 
executor  personally.  Berwick  v.  Halsey,  4 
Redf.  18,  Calvin,  Surr. 

A  judgment  in  an  action  by  an  executor 
as  such  dismissing  the  complaint  with 
costs,  without  any  direction  that  plaintiff 
should  pay  the  costs  personally,  can  be  col- 
lected only  of  the  assets  in  plaintiff's  hands 
as  executor.  Dodge  v.  Crandall,  30  N.  Y. 
294;  and  see  Bk.  of  Cooperstown  v.  Corlies, 
1  Abb.  N.  S.  412;  Mills  v.  Thursby,  12  How. 
385;  2  Abb.  432;  see  §  3246. 

A  judgment  for  costs  is  deemed  a  charge 
on  the  trust  estate  only,  unless  the  intent 
to  charge  the  trustee  personally  appears. 
Am.  Life  Ins.  &  T.  Co.  v.  Van  Epps,  14 
Abb.  N.  S.  253,  revM  on  another  point,  60 
N.  Y.  601. 

Where  the  decision  filed  directs  judgment 
against  one  suing  as  administrator,  the 
costs  are  taxed  and  collected  from  the  es- 
tate represented.  Lindslay  v.  Deafendorf, 
43  How.  90,  Hardin,  J.;  Dodge  v.  Crandall. 

Costs  against  executors,  etc.,  per- 
sonally.— No  judgment  for  costs  against  an 
executor,  etc.,  or  trustee  of  an  express 
trust  personally,  can  in  any  case  be  entered, 
unless,  nor  until,  the  court  so  order.  Such 
order  is  to  be  obtained  by  motion  on  notice. 
Slocum  v.  Barry,  38  N.  Y.  46 ;  4  Abb.  N.  S. 
399;  5  Trans.  App.  173,  affi'g  34  How.  320; 
Lindslay  v.  Deafendorf;  Dodge  v.  Crandall, 
30  N.  Y.  294;  Woodruff  v.  Cook,  14  now. 
481 ;  Fish  v.  Crane,  9  Abb.  N.  S.  252;  Marsh 
v.  Hussey,  4  Boew.  614. 

In  the  absence  of  a  special  order  made 
for  mismanagement,  they  cannot  be  col- 
lected of  the  administrator  personally. 
Lindslay  v.  Deafendorf. 

Tt  is  the  duty  of  the  court,  in  an  action 
brought  by  an  executor  as  such,  to  deter- 
mine the  question  as  to  his  individual  lia- 
bility for  costs,  in  case  he  is  defeated;  and 
where  he  is  by  the  judgment  charged  with 
costs  in  a  representative  capacity  alone, 
this  impliedly  determines  that  he  is  not 
liable  individually;  the  decision  is  final  and 
conclusive  unless  it  is  subsequently  re- 
versed or  set  aside  by  a  direct  proceeding 
for  that  purpose.  He  may  not,  therefore, 
be  charged  with  such  costs  in  a  collateral 
proceeding.  Hone  v.  De  Peyster,  106  N. 
Y.  645;  11  State  Rep.  309,  rev'g  44  Hun 
487;  9  State  Rep.  224. 

A  claim  was  made  on  administrators  by 
persons  claiming  as  trustees,  and  was  re- 
fused as  such,  the  answer  being  entitled  in 
their  names  as  trustees.  The  referee  found 
they  were  trustees,  but  found  against  them 
on  the  facts.  In  the  title  of  his  report 
and  in  all  subsequent  papers  they  were  not 
styled  "trustees." — Held,  that  they  were 
not  personally  liable  for  costs.  Alger  v. 
Conger,  17  Hun  45,  affi'd  79  N.  Y.  633. 

If,  in  an  assignee's  action,  the  assignment 
is  held  void,  plaintiff  is  liable  for  costs 
without  an  order  of  the  court.  Sibell  v. 
Remsen,  30  Barb.  441. 

An  assignee  in  bankruptcy  is  not  per- 
sonally liable  for  costs,  unless  he  is  guilty 
of    misconduct    or    bad    faith.     Wilbur    v. 


White,  56  How.  321,  Hardin,  J.;  Hall  v. 
Waterbury,  5  Abb.  N.  C.  356,  Van  Hoesen, 
J.;  Reade  v.  Waterhouse,  52  N.  Y.  587, 
rev'g  12  Abb.  N.  S.  255;  35  N.  Y.  Supr.  78. 

Nor  an  assignee  for  creditors.  Jack  v. 
Robie,  48  Hun    181;    15  State  Rep.   605. 

An  assignee  in  bankruptcy  is  not  per- 
sonally liable  for  costs  on  dismissal  because 
of  an  amendment  in  the  law  depriving 'the 
court  of  jurisdiction.  Olcott  v.  Maclean,  11 
Hun  394,  appeal  dism'd,  73  N.  Y.  603. 

An  action  by  trustees  of  a  charitable  or 
educational  institution  to  enforce  the  pay- 
ment of  a  subscription  for  the  benefit  of 
the  corporation,  in  which  action  plaintiffs 
are  designated  as  trustees,  is  one  in  which 
costs  cannot  be  given  against  them  without 
a  special  order.  Slocum  v.  Barry,  38  N. 
Y.  46;  4  Abb.  N.  S.  399;  5  Trans.  App.  173, 
aftVg  34  How.  320. 

Costs  are  not  allowed  against  executors 
or  administrators,  plaintiffs,  personally,  ex- 
cept for  wantonly  bringing  a  suit.  Theriot 
v.  Prince,  12  How.  451,  Cowles,  J.  Or  for 
liability  arising  by  their  own  act.  Acker- 
man  v.  Emott,  4  Barb.  626. 

In  an  action  properly  brought  by  an 
executor,  unless  mismanagement  or  bad 
faith  is  shown,  he  is  not  chargeable  individ- 
ually with  costs.  The  rule  is  not  changed 
by  the  fact  that  the  executor  is  beneficially 
interested  in  the  estate  as  residuary  legatee. 
Hone  v.  De  Peyster,  106  N.  Y.  645;  11 
State  Rep.  309,  rev'g  44  Hun  487;  9  State 
Rep.  224. 

Where  it  was  found  that  an  executor's 
action  was  not  brought  in  good  faith,  he 
was  properly  charged  individually  with  the 
costs.  Gar  lock  v.  Vandevort,  128  N.  Y. 
374. 

Where  there  is  no  charge  of  wrong  by 
the  executor,  it  is  error  to  adjudge  costs 
and  disbursements  against  him.  Brown  v. 
King,  17  N.  Y.  Supp.  678. 

Where  the  cause  of  action,  if  any,  arose 
after  testator's  death,  and  the  action  could 
have  been  maintained  in  plaintiff's  individ- 
ual name,  it  is  proper  to  charge  him  per- 
sonally with  costs.  Ackley  v.  Ackley,  50 
State  Rep.  654;  21  N.  Y.  Supp.  877. 

Where  an  action  might  have  been 
brought  by  an  executor  individually,  plain- 
tiff if  he  fails  therein  is  liable  individually 
for  costs,  although  he  sues  in  his  represen- 
tative capacity.  Buckland  v.  Gallup,  105 
N.  Y.  453,  affi'g  40  Hun  61. 

An  executor  or  administrator  suing  as 
such,  is  personally  liable  for  costs  in  any 
action  not  necessarily  prosecuted  in  his  rep- 
resentative character.  Those  actions  only 
are  necessarily  prosecuted  in  his  represen- 
tative character,  where  his  testator  or  in- 
testate had  a  complete  cause  of  action  in 
his  lifetime.  Woodruff  v.  Cook,  14  How. 
481;  Holdrige  v.  Scott,  1  Lans.  303; 
Brockett  v.  Bush,  18  Abb.  337;  Bedell  v. 
Barnes,  29  Hun  589. 

No  costs  are  allowed  against  a  plaintiff, 
administrator,  personally,  in  an  action  of 
trover,  when  the  alleged  conversion  was  in 
the  testator's  lifetime,  but  it  is  otherwise 
when  the  conversion  is  subsequent  to  the 
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testator's  decease  and  the  action  might  have 
been  maintained  in  plaintiff's  own  right. 
Fox  v.  Fox,  5  Hun  53. 

Executors  are  liable  for  costs  of  a  bill 
of  discovery  filed  by  them  in  aid  of  a  de- 
fense at  law,  when  it  appears  by  defend- 
ant's answer  that  there  is  no  fact  within 
bis  knowledge  that  could  aid  them  in 
their  defense.  Williams  v.  Harden,  1  Barb. 
Ch.  298.. 

To  make  an  executor  personally  liable 
for  costs,  there  must  be  proof  that  he  know- 
ingly interposed  a  bad  defense  or  was 
chargeable  with  great  neglect  in  examining 
into  the  facts.  Mayer  v.  Graves,  9  Report- 
er 555. 

The  provision  as  to  mismanagement  and 
bad  faith  should  be  confined  to  cases  of 
mismanagement  or  bad  faith  on  the  part 
of  plaintiff  in  commencing  the  action,  and 
not  extended  to  his  conduct  in  the  man- 
agement of  hi 8  trust.  Kimberly  v.  Stewart, 
22  How.  281,  Welles,  J.;  Kimberly  v.  Black- 
ford, 22  How.  443,  Welles,  J. 

A  dismissal  by  default  does  not  neces- 
sarily imply  mismanagement.  Slocum  v. 
Barry,  38  N.  Y.  46;  4  Abb.  N.  S.  399;  5 
Trans.  App.  173,  afiVg  34  How.  320. 

If  in  an  action  brought  by  an  executor 
upon  a  promise  made  to  him  after  the  death 
of  his  testator,  he  fails  to  establish  his 
case,  he  is  liable  for  the  costs  de  bonis 
propriis.  Bostwick  v.  Brown,  15  Hun  308. 
One  who  as  administrator  commences  an 
action  for  the  benefit  of  the  estate,  does 
not  become  personally  liable  for  the  costs, 
by  the  fact  of  his  ceasing,  pending  the  ac- 
tion, to  be  administrator.  Baxter  v.  Davis, 
3  Abb.  N.  S.  249,  E.  D.  Smith,  J. 

When  two  persons  sue  as  executors,  and 
fail  in  the  action,  one  of  them  cannot  be 
charged  with  costs  on  the  ground  that  he 
was  beneficially  interested  in  the  recovery, 
in  right  of  his  wife.  Finley  v.  Jones,  6 
Barb.  229,  Welles,  J. 


When  a  trustee  during  the  pendency  of 
an  action  brought  by  him  receives  and  vol- 
untarily disburses  money  belonging  to  the 
estate,  and  defendant  thereafter  recovers  a 
judgment  against  him  for  costs,  the  court 
may,  if  the  trustee  has  no  money  wherewith 
to  pay  the  judgment,  allow  defendant  to 
enter  a  judgment  against  him  personally  for 
the  amount  thereof.  Having  the  means  in 
hand,  he  should  anticipate  the  possible  re- 
sult of  the  suit  and  keep  them,  in  order 
to  be  able  to  meet  the  costs  which  may  be 
awarded  against  him.  Butler  v.  B.  &  A. 
R.  R.  Co.,  24  Hun  99. 

Neither  the  attorney  for  a  receiver  ap- 
pointed in  supplementary  proceedings  in 
an  action  brought  by  him,  nor  the  attorney 
for  the  plaintiff  in  the  action  upon  the 
judgment  in  which  the  supplementary  pro- 
ceedings were  instituted,  represents  plaintiff 
in  the  original  action  in  a  proceeding  insti- 
tuted to  compel  him  to  pay  the  costs  of 
the  receiver's  action.  An  order  compelling 
such  plaintiff  to  pay  said  costs,  made  on 
notice  only  to  either  or  both  of  such  attor- 
neys, is  an  ex  parte  order  as  to  such  plain- 
tiff.    Henry  v.  Derby,  53  N.  Y.  Supr.  125. 

Order  as  to  costs  appealable. — An  or- 
der denying  a  motion  that  a  receiver,  plain- 
tiff, pay  costs  out  of  the  fund,  is  appeal- 
able to  the  court  of  appeals.  Columbian 
Ins.  Co.  v.  Stevens,  37  N.  Y.  536;  4  Abb. 
N.  S.  122;  5  Trans.  App.  9;  35  How.  101. 

An  order  denying  a  motion  to  set  aside 
an  execution  for  costs  against  plaintiffs 
personally,  where  such  plaintiffs  claim  to 
act  as  trustees,  is  appealable  to  General 
Term.  Slocum  v.  Barry,  34  How.  320;  and 
to  court  of  appeals.  38  N.  Y.  46;  4  Abb. 
N.  S.  399;  5  Trans.  App.  173. 

Taxing  costs  against  executors  without 
an  order,  where  the  statute  requires  one, 
is  an  error  not  waived  by  appeal.  Howe  v. 
Lloyd,  9  Abb.  N.  S.  257;  2  Lans.  335. 


§  3247.  Costs  in  case  of  transfer  of  cause  of  action.  Liability  of  person 
interested. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a  transferee  of  the 
cause  of  action,  or  by  any  other  person,  who  is  beneficially  interested  therein ;  or 
where,  after  the  commencement  of  an  action,  the  cause  of  action  becomes,  by 
transfer  or  otherwise,  the  property  of  a  person,  not  a  party  to  the  action;  the 
transferee,  or  other  person  so  interested,  is  liable  for  costs,  in  the  like  cases,  and  to 
the  same  extent,  as  if  he  was  the  plaintiff;  and,  where  costs  are  awarded  against 
the  plaintiff,  the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  directed  to  pay  costs, 
personally,  if  he  had  been  a  party,  as  prescribed  in  the  last  section,  his  diso- 
bedience to  the  order  is  a  contempt  of  court.  But  this  section  does  not  apply 
to  a  case,  where  the  person  so  beneficially  interested,  is  the  attorney  or  counsel 
for  the  plaintiff,  if  his  only  beneficial  interest,  consists  of  a  right  to  a  portion 
of  the  sum  or  property  recovered,  as  compensation  for  his  services  in  the  action. 

Co.  Proc.  §  321 ;  2  R.  S.  619,  §  44. 

Construction  and   application  of  sec-  costs  having  been  rendered  in  the  municipal 

tion. — On  proceedings  in  the  supreme  court  court  and   docketed    in   the   county   clerk's 

to  charge  the  assignor  of  a  cause  of  action  office,  it  was  necessary  for  the  moving  pa- 

with  costs  under  §  3247,  the  judgment  for  pers  to  comply  with  the  statute  or  allege 
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the  jurisdictional  facts.  Friedman  v.  Met- 
ropolitan S.  S.  Co.,  109  App.  Div.  600;  96 
N.  Y.  Supp.  331. 

§  3247  applies  where  a  judgment-cred- 
itor of  H.  had  a  receiver  appointed,  and 
gave  him  a  written  request  to  sue  8.  to 
recover  property  interests  of  H.,  and  on 
this  the  receiver  obtained  an  order  allow- 
ing him  to  commence  such  action;  and  the 
creditor  may  be  required  to  pay  not  only 
the  costs  in  the  supreme  court,  but  those 
on  appeal  by  B.  to  the  appellate  division, 
and  on  the  subsequent  appeal  by  the  re- 
ceiver to  the  court  of  appeals,  though  the 
creditor  did  not  know  of  the  appeals,  the 
receiver's  appeal  being  in  good  faith,  and 
the  creditor  having  left  the  matter  in  the 
trial  court  with  him.  Droege  v.  Baxter, 
77  App.  Div.  78;  79  N.  Y.  Supp.  29. 

A  trustee  in  bankruptcy,  if  liable  at  all, 
is  not  responsible  for  more  costs  in  an  ac- 
tion by  the  bankrupt  pending  at  the  time 
of  the  institution  of  the  bankruptcy  pro- 
ceedings than  accrued  in  the  action  after 
he  became  trustee.  Kessler  v.  Herklotz, 
132  App.  Div.  278;   117  N.  Y.  Supp.  45. 

The  liability  of  the  person  beneficially 
interested  for  costs  is  absolute.  Nelligan 
v.  Groth,  126  App.  Div.  444;  110  N.  Y. 
Supp.  619. 

Where  the  owner  of  certain  bonds  trans- 
ferred a  party's  liability  on  the  bonds  mere- 
ly for  the  purpose  of  collection,  and  there- 
upon the  transferee  sued  such  party  to 
recover,  and  the  complaint  was  dismissed, 
with  costs,  and  the  transferee  was  insol- 
vent and  afterwards  died,  the  owner  is 
liable  for  the  costs,  under  §  3247.  The  lia- 
bility of  a  person  beneficially  interested  for 
the  costs  of  an  action  existed  at  common 
law.  and  hence  §  3247,  by  giving  a  remedy 
for  the  enforcement  of  the  liability,  does 
not  necessarily  exclude  other  remedies,  in 
the  absence  of  express  words.  Hiscock  v. 
Tuck,  122  App.  Div.  116;  106  N.  Y.  Supp. 
700. 

Under  Laws  1896,  p.  329,  c.  376,  author- 
izing the  agent  of  the  owner  of  milk  cans 
to  recover  m  his  own  name  a  penalty  for 
their  unlawful  detention,  plaintiff  brought 
an  action  as  the  agent  of  persons  who  once 
owned  cans  detained,  but  had  transferred 
them  to  a  corporation  of  which  they  became 
stockholders,  the  plaintiff  having  notice 
thereof. — Held,  that  such  persons  were  not 
individually  liable  for  the  costs  of  plain- 
tiff, within  §  3247.  Pierson  v.  Clark,  116 
App.  Div.  5i0;   101  N.  Y.  Supp.  719. 

Laws  1902  establishes  the  board  of  edu- 
cation of  the  city  of  Kingston  as  the  suc- 
cessor of  the  old  district  trustees,  and  vests 
in  the  new  board  all  property  belonging  to 
the  trustees.  Before  tne  enactment  of  Laws 
1902,  the  trustees  of  a  school  district  of  the 
city  without  authority  of  the  district,  in- 
stituted an  action  for  the  collection  of  a 
tax.  Pending  an  appeal  in  favor  of  plain- 
tiff in  the  action,  Laws  1902  was  adopted. 
The  new  board  took  charge  of  the  case,  al- 
lowed it  to  proceed  in  the  name  of  the  old 
trustees,  ana  employed  an  attorney. — Held, 
that,  since  the  trustees  were  personally  re- 


sponsible for  the  costs  in  case  defendant 
obtained  a  judgment,  the  new  board  of  edu- 
cation became  individually  liable  for  the 
costs  on  the  rendition  of  a  judgment  in 
favor  of  defendant.  Beck  v.  Kerr,  87  App. 
Div.  1;  83  N.  Y.  Supp.  1057. 

A  proceeding  against  the  assignor  of  a 
cause  of  action  to  charge  him  with  costs 
under  §  3247,  is  a  special  proceeding,  prop- 
erly commenced  by  notice  or  order  to  show 
cause.  Friedman  v.  Metropolitan  S.  S.  Co., 
109  App.  Div.  600;  96  N.  Y.  Supp.  331. 

§  3247  is  not  in  conflict  with  the  Consti- 
tution of  the  State.  Tucker  v.  Gilman,  11 
X.  Y.  Supp.  555;  58  Hun  167;  33  State 
Rep.  962. 

This  section  does  not  apply  to  a  person 
who  defends  in  the  name  of  another. 
Peetsch  v.  Quin.  12  Misc.  61;  33  N.  Y. 
Supp.  87. 

Judgment-creditor  is  liable  for  costs 
awarded  against  receiver  personally.  Bour- 
don v.  Martin,  84  Hun  179;  65  State  Rep. 
716;  32  N.  Y.  Supp.  441. 

It  is  within  the  discretion  of  the  court, 
and  is  a  proper  exercise  thereof,  to  deny, 
as  prematurely  made,  a  motion  to  charge 
the  person  beneficially  interested  in  the 
recovery  with  the  payment  of  a  judgment 
for  costs,  when  an  appeal  from  the  judg- 
ment is  pending  at  the  time  the  motion  is 
made,  though  no  security  upon  appeal  has 
been  filed,  and  no  stay  of  proceedings 
granted.  The  denial  of  the  motion  may  be 
deemed  equivalent  to  a  stav.  Slauson  v. 
Watkins,  46  X.  Y.  Supr.  172! 

An  assignee  or  person  interested  is  bound 
to  indemnify  plaintiff  on  the  record,  and 
will  be  directed  to  pay  the  costs  on  his  ap- 
plication. Miller  v.  Franklin,  20  Wend. 
630;  Colvard  v.  Oliver,  7  Wend.  497. 

Who  held  liable  as  persons  inter- 
ested.— Proof  that  the  action  was  brought 
by  certain  persons  through  plaintiffs  as 
their  agents,  and  that  such  persons  are  the 
real  parties  in  interest,  is  sufficient  to  bring 
the  case  within  the  section.  The  term 
"real  parties  in  interest"  is  equivalent  to 
the  term  "person  beneficially  interested.* 
Henricus  v.  Englert,  43  State  Rep.  598. 

§  3247  only  applies  to  a  case  where  the 
cause  of  action  has  been  transferred  to  the 
party  sought  to  be  charged  with  costs,  or 
he  has  become  beneficially  interested  there- 
in. That  section  does  not  cover  a  case  in 
which  a  surety  upon  an  undertaking,  given 
upon  obtaining  an  order  of  arrest,  applies 
to  the  court  to  set  aside  a  default  made  by 
the  plaintiff  in  that  action,  and  to  be  per- 
mitted to  prosecute,  and  does  prosecute,  the 
same.  Metropolitan  Concert  Co.  v.  Sperry, 
58  Hun  470;  35  State  Rep.  611;  12  N.  Y. 
Supp.  494. 

The  provision  of  Co.  Proc.  in  respect  to 
the  liability  for  costs  of  persons  not  parties 
to  the  record  were  broader  than  under  the 
corresponding  provisions  of  R.  S.  It  em- 
braced in  its  language  the  case  of  one  de- 
fending an  action  in  the  name  of  the  de- 
fendant on  the  record,  and  of  a  respondent 
on  appeal.  It,  however,  required  that  the 
cause    of   action   should   have   become  the 
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property  of  the  person  sought  to  be  charged 
by  reason  of  an  assignment  or  otherwise. 
Wolcott  v.  Holcomb,  31  N.  Y.  125. 

A  party  owning  a  claim  against  another 
assigned  it  to  a  third  person  for  action. 
After  due  trial  judgment  was  rendered 
against  the  assignee  of  the  claim  for  costs. 
— Held,  that  the  assignee  being  irrespon- 
sible the  original  owner  of  the  claim  being 
the  real  party  in  interest  was  liable  for 
the  costs  of  the  action.  Winants  v.  Blanch- 
ard,  12  State  Rep.  384. 

An  action,  brought  in  the  name  of  a  cor- 
poration, duly  incorporated  pursuant  to  L. 
1813,  c.  60,  §  3  (now  Religious  Corporations 
Law ) ,  by  three  persons  claiming  to  be  its 
trustees,  for  the  recovery  of  the  church 
edifice  and  grounds,  was  tried  before  a  ref- 
eree, who  decided  that  when  the  action  was 
begun  and  terminated  plaintiff  was  in  the 
possession  of  the  property  described  in  the 
complaint;  that  the  promoters  of  the  action 
were  not  the  trustees  of  the  corporation  and 
had  no  authority  to  begin  and  prosecute 
it,  but  that  three  other  persons  were  the 
legal  trustees  of  the  corporation  under 
whose  authority  defendant  acted. — Held, 
that  a  motion,  made  by  defendant  for  an 
order  charging  the  promoters  of  the  action 
with  the  payment  of  the  taxable  costs  and 
disbursements  incurred  by  defendant  in  the 
action,  should  be  granted.  Baptist  Soc.  v. 
Loomis,  49  Hun   414;   22  State  Rep.   485. 

A  landlord,  or  other  person,  who  is  en- 
titled by  statute  to  be  substituted  in  the 
place  of,  or  joined  with,  defendant  in  an 
ejectment  suit,  who  without  causing  him- 
self to  be  made  a  party  defends  such  suit 
unsuccessfully  in  the  name  of  the  original 
defendant,  will  be  ordered  to  pay  the  costs 
of  plaintiff,  after  the  execution  against 
defendant  on  the  record  has  been  returned 
unsatisfied.  Farm.  L.  &  T.  Co.  v.  Kursch, 
5  N.  Y.  558;  Perrigo  v.  Dowdall,  25  Hun 
234. 

The  only  legal  evidence  of  the  inability 
of  plaintiff  to  collect  the  costs  from  de- 
fendant is  the  return  unsatisfied  of  an  exe- 
cution issued  upon  the  judgment.  Perrigo 
v.  Dowdall. 

The  law  was  not  intended  to  apply  to 
cases  of  actions  brought  in  the  name  of 
sheriffs,  receivers,  clerks,  or  other  officers  of 
the  court,  although  third  persons  might  be 
interested  in  the  recovery,  unless  the  action 
was  brought  at  the  sole  suggestion  and 
urgency  of  such  parties,  and  it  was  vir- 
tually conducted  by  them.  Cutter  v.  Reilly, 
31  How.  472;  5  Rob.  637,  Robertson,  J. 

A  grantor  is  liable  to  defendant  for  costs 
in  an  action  prosecuted  in  his  name  at  the 
instance  of  the  grantee  against  one  in  pos- 
session adversely.  Hamilton  v.  Wright,  37 
N.  Y.  502;  5  Trans.  App.  1. 

A  person  interested  by  way  of  mortgage 
or  lien,  and  who  prosecutes  the  suit,  is  sub- 
ject to  the  costs.  Whitney  v.  Cooper,  1 
Hill  629. 

Where  a  third  party  assigned  to  plaintiff 
the  whole  cause  of  action,  the  consideration 
of  the  assignment  being  a  contract  by  plain- 
tiff that  he  would  begin  and  prosecute  the 


action  at  his  own  expense,  and  that  when 
the  claim  was  collected  he  would  pay  to  the 
assignor  one  half  of  the  amount  received 
by  him  over  and  above  all  costs, — Held, 
that  the  third  party  had  such  a  beneficial 
interest  in  the  recovery  as  to  make  him 
liable  for  costs.  The  statute  does  not  base 
the  responsibility  on  the  question  whether 
he  interfered  in  the  management  of  the 
action.  Merceron  v.  Fowler,  46  N.  Y.  Supr. 
351. 

Where  a  real  plaintiff  prosecuted  a  suit 
against  defendant  for  a  penalty  by  virtue 
of  a  parol  agreement  to  divide  the  amount, 
if  successful,  with  the  nominal  plaintiff  on 
the  record,  and  defendant  succeeded, — Held, 
that  the  real  plaintiff  was  liable  for  de- 
fendant's costs,  though  the  agreement  was 
void.  Giles  v.  Halbert,  12  N.  Y.  32,  affi'g 
5  How.  319. 

A  person  may  be  liable  in  consequence 
of  being  beneficially  interested  as  a  cestui 
que  trust,  without  being  either  a  partial  or 
total  assignee.  Whitney  v.  Cooper;  Col- 
vard  v.  Oliver,  7  Wend.  497. 

The  ordinary  import  of  the  words  takes 
in  every  such  vested  interest,  as  the  courts 
of  law  will  protect  against  the  interference 
of  the  nominal  party.     lb. 

In  an  action  by  an  assignee  to  collect  a 
promissory  note  where  the  consideration 
for  assigning  the  same  is  that  the  assignee 
shall  bring  suit  for  its  collection  and  if  he 
recovers  retain  a  portion  of  the  recovery, 
if  a  verdict  for  defendant  is  recovered  for 
that  reason  the  assignor  may  be  held  liable 
for  costs.  Application  of  Tyng,  17  Week. 
Dig.  234. 

Bringing  a  suit  may  be  by  retaining  an 
attorney  for  the  purpose,  either  alone  or  in 
conjunction  with  others,  or  recognizing  a 
retainer  made  by  an  assumed  agent,  or  ac- 
tually engaging  to  defray  the  expenses  of 
the  nominal  plaintiff  retaining  an  attorney 
in  his  own  name,  he  alone  being  liable  to 
the  attorney  in  the  first  instance.  Mere 
inquiry  by  one  having  a  lien  and  advising 
and  urging  the  suit  is  not  enough.  Whit- 
ney v.  Cooper. 

A  beneficial  interest  in  a  cause  of  action 
does  not  render  an  attorney  liable  for  costs, 
where  such  beneficial  interest  consists  of  a 
right  to  a  portion  of  the  sum  or  property 
recovered  as  compensation  for  his  services 
in  the  action.  Banta  v.  Naughton,  7  State 
Rep.  384. 

Action  was  brought  in  a  corporate  name 
on  the  theory  that  plaintiff  was  a  corpo- 
ration; and,  after  a  judgment  in  favor  of 
defendants  for  costs,  it  was  found  that  no 
copo ration  existed,  and  that  the  name  was 
merely  a  name  under  which  one  A.  did  busi- 
ness. The  contract  authorizing  the  attorney 
to  bring  the  action  was  signed  by  A.  as 
president  of  the  fictitious  corporation;  and 
it  was  shown  that  he  wrote  to  the  attor- 
ney, inquiring  after  the  action,  and  refer- 
ring to  it  as  "my"  case. — Held,  that  A.  was 
liable  for  the  costs,  both  because  he  was 
the  wrongful  promoter  of  the  action,  and 
because  he  was  beneficially  interested.  Met 
Add.  &  Mail.  Co.  v.  Goodenough,  18  N.  Y. 
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Supp.  212;  21  Civ.  Proc.  268,  K.  Y.  Supr., 
McAdam,  J. 

Where  a  non-resident  assigns  the  tygal 
title  to  a  claim  to  a  resident,  to  avoid  giv- 
ing security  for  costs,  retaining  the  bene- 
ficial interest  in  himself,  and  in  an  action 
on  the  claim  a  judgment  for  costs  is  en- 
tered against  the  assignee  (plaintiff),  and 
an  execution  thereon  is  returned  unsatis- 
fied, the  assignor  may  be  charged  with  the 
costs.  The  return  unsatisfied  of  the  execu- 
tion against  the  property  of  the  assignee  is 
sufficient  evidence  of  inability  to  collect 
from  him.  Pendleton  v.  Johnson,  18  N.  Y. 
Supp.  211;  21  Civ.  Proc.  272,  N.  Y.  Supr., 
McAdam,  J. 

Where  an  action  was  brought  by  a  trans- 
feree at  the  suggestion  of  T.  on  an  assign- 
ment obtained  without  any  action  of  T., 
who  agreed  to  let  plaintiff  have  the  money 
to  pay  his  attorneys,  believing  that  plain- 
tiff had  a  good  cause  of  action,  but  having 
no  pecuniary  interest  in  the  result  of  the 
suit,  that  T.  was  not  a  person  "beneficially 
interested."  In  re  Harwood,  21  N.  Y.  Supp. 
572;  50  State  Rep.  114. 

T.  assigned  a  demand  he  claimed  to  have 
against  B.  to  H.  as  security  for  an  indebted- 
ness. T.  thereafter  brought  this  action 
against  B.  upon  said  demand  and  recovered 
judgment  against  him,  which  was  affirmed 
by  General  Term.  H.  thereupon  brought 
suit  against  the  executrix  of  T.  to  establish 
his  right  to  said  judgment.  It  was  stip- 
ulated between  the  parties  that  the  balance 
of  the  judgment,  over  and  above  a  sum 
specified  as  due  plaintiff's  counsel  therein, 
should  be  paid  to  H.,  "when  collected." 
Said  judgment  was  subsequently  reversed  in 
this  court  and  a  new  trial  granted.  Upon 
the  new  trial  the  complaint  was  dismissed 
and  B.  recovered  judgment  for  his  costs. — 
Held,  that  a  motion  was  properly  denied, 
seeking  to  charge  H.  with  such  costs,  the 
same  as  if  he  was  the  plaintiff,  as  H.  did 
not  commence  the  action  in  the  name  of 
T.  or  authorize  or  procure  its  commence- 
ment or  prosecution;  nor  was  the  judgment 
transferred  to  him.  Thorn  v.  Beard,  139 
N.  Y.  482 ;  54  State  Rep.  807,  aftVg  54  State 
Rep.  69;  23  Civ.  Proc  188;  24  N.  Y.  Supp. 
621;  71  Hun  112. 

Receiver.  —  Where  a  receiver  in  sup- 
plementary proceedings,  by  direction  or 
leave  of  the  court,  brings  a  suit  to  set  aside 
conveyances  made  by  the  judgment-debtor, 
and  fails,  the  judgment-creditor,  on  whose 
application  the  receiver  was  appointed,  is 
not  liable  for  the  costs.  Cutter  v.  Reilly, 
31  How.  472;  5  Rob.  637,  Robertson,  J.; 
Wheeler  v.  Wright,  14  Abb.  353;  23  How. 
228,  Johnson,  J. 

Where  a  judgment-creditor,  at  whose  in- 
stance a  receiver  has  been  appointed,  insti- 
gates and  conducts  a  prosecution  against 
third  persons,  through  the  receiver,  for  hi9 
own  benefit,  and  in  which  he  is  solely  inter- 
ested, he  is  liable  for  the  costs.  Ward  v. 
Roy,  69  N.  Y.  96. 

Where  judgment-creditors  procure  an  ac- 
tion to  be  brought  in  the  name  of  a  receiver, 
appointed  in  supplementary  proceedings  in- 


stituted by  them,  they  will  be  charged  on 
motion  with  the  costs  of  a  successful  de- 
fense of  the  action;  especially  where  such 
action  was  brought  without  leave  of  court 
Gallatin  v.  Smith,  48  How.  477,  Board- 
man,  J. 

Assignment  pendente  lite.  —  Where, 
pending  an  action,  the  cause  of  it  becomes 
the  property  of  another,  not  a  party  to  the 
action,  the  test  of  such  person's  liability 
for  costs  is — would  he  have  been  liable  if 
he  had  brought  the  action  ?  Conger  v.  Hud- 
son R.  R.  R.  Co.,  7  Abb.  255. 

If  the  assignment  is  absolute,  it  is  im- 
material whether  he  takes  any  party  in 
the  prosecution  of  the  action,  as  he  is  liable 
without  that.  Peck  v.  Yorks,  75  N.  Y.  421 ; 
Dowling  v.  Bucking,  52  N.  Y.  658;  15  Abb. 
X.  S.  190. 

He  is  liable  for  all  the  costs,  as  well  those 
accruing  before  as  after  the  assignment. 
Genet  v.  Davenport,  58  N.  Y.  607;  Jordan 
v.  Sherwood,  10  Wend.  622;  Creighton  v. 
Ingersoll,  20  Barb.  541. 

An  assignee  is  liable  to  defendant  for 
costs,  although  the  assignment  is  made 
pending  the  suit,  if  he  afterwards  proceed 
in  the  action.  Carnahan  v.  Pond,  15  Abb. 
194,  C.  P. 

So  a  receiver  appointed  after  action  be- 
gun. Columbian  Ins.  Co.  v.  Stevens,  37  N. 
Y.  536;  35  How.  101;  4  Abb.  N.  S.  122;  5 
Trans.  App.  9. 

So  he  is  liable,  although  an  assignee  of 
only  a  part  of  a  demand,  where  he  brought 
suit  in  the  name  of  another,  and  pending 
suit  took  an  assignment.  Bliss  v.  Otis,  1 
Denio  656. 

It  seems,  that  an  assignee  in  bankruptcy 
is  not  personally  chargeable  with  costs  ac- 
cruing before  the  assignment,  or  with  any 
costs.  Reade  v.  Waterhouse,  52  N.  Y.  587, 
rev'g  35  N.  Y.  Supr.  78;  12  Abb.  X.  S.  255. 
See,  as  to  this  case,  Genet  v.  Davenport.  58 
X.  Y.  607. 

The  mere  transfer  of  a  judgment  or  a 
right  of  action  in  course  of  prosecution  to 
an  assignee  in  bankruptcy  does  not  render 
him  chargeable  with  the  costs.  His  liabil- 
ity is  confined  to  such  costs  as  he  may  have 
caused  by  his  own  proceedings  in  the  case. 
Where  the  assignee  simply  defends  an  ap- 
peal from  a  judgment  formerly  recovered 
by  the  bankrupt,  on  which  appeal  the  judg- 
ment is  reversed,  and  takes  no  further  steps 
in  the  matter,  he  is  not  liable  for  costs  on 
dismissal  of  the  complaint  on  a  new  trial. 
Heather  v.  Neil,  14  Week.  Dig.  46. 

After  certain  goods  had  been  replevied 
and  delivered  to  plaintiffs,  defendants  made 
a  general  assignment.  The  assignee  never 
claimed  the  goods,  and  refused  to  have  any- 
thing to  do  with  the  action.  A  motion  to 
substitute  him  as  defendant  was  granted, 
unless  defendants  served  an  offer  of  judg- 
ment for  the  retention  of  the  property  and 
costs.  Such  offer  was  made  and  accepted 
and  judgment  entered.  As  the  costs  could 
not  be  collected  of  defendants,  the  assignee 
was  ordered  to  pay  the  same  from  the  trust 
estate. — Held,  error;  that  defendants  could 
not  be  considered  as  though  plaintiffs  in  the 
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replevin  action,  and  that  the  assignee  was 
not  a  transferee  of  a  cause  of  action  within 
the  meaning  of  §  3247.  McCarthy  v. 
Wright,  31  State  Rep.  371;  56  Hun  387; 
10  N.  Y.  Supp.  824. 

Where  a  judgment  is  assigned  with  "all 
sums  of  money  that  may  he  had  or  obtained 
by  means  thereof,  or  on  any  proceedings 
to  be  had  thereupon,"  and  such  judgment 
is  reversed  on  an  appeal,  the  assignee  is 
liable  for  the  costs  recovered  by  defendant 
by  reason  of  the  failure  of  plaintiff's  cause 
of  action,  and  an  order  is  properly  made 
by  the  court  directing  the  payment  by  such 
assignee.  The  liability  is  not  limited  to 
the  costs  accruing  after  the  assignment,  but 
extends  to  all  the  costs  of  the  action.  It 
is  only  when  the  judgment  attempted  to 
be  assigned  has  been  recovered  upon  a  cause 
of  action,  not  itself  assignable  or  trans- 
ferable, that  the  attempted  assignment  will 
not  operate  to  charge  the  assignee  with  the 
costs  of  the  action  where  such  judgment 
shall  be  subsequently  reversed  on  appeal. 
The  liability  cannot  be  avoided  by  the  omis- 
sion of  the  assignee  to  take  active  charge 
of  the  prosecution  of  the  action,  as  it  re- 
sults from  the  assignment  itself,  by  which 
the  assignee  becomes  entitled  to  the  advan- 
tages of  the  litigation  in  case  of  its  suc- 
cess. Tucker  v.  Gilman,  58  Hun  167;  33 
State  Rep.  962;   11  N.  Y.  Supp.  555. 

Assignment  as  collateral. — An  assign- 
ment of  an  interest  in  a  demand  as  col- 
lateral to  a  debt,  the  assignor  continuing 
the  prosecution  of  the  suit  and  remaining 
liable  for  the  debt  until  paid,  does  not  ren- 
der such  assignee  liable  for  costs.  Wolcott 
v.  Ilolcomb,  31  N.  Y.  125;  Dowling  v.  Buck- 
ing, 52  N.  Y.  658;  15  Abb.  N.  S.  190. 

An  assignment  of  a  cause  of  action,  made 
simply  as  collateral  to  an  indebtedness  of 
the  assignor  to  the  assignee,  is  not  such  a 
transfer  as  makes  the  assignee  liable  for 
costs  under  the  provision  of  old  Code,  §  321 ; 
it  is  not  a  transfer  of  the  absolute  prop- 
erty within  the  meaning  of  said  provision. 
Peck  v.  Yorks,  75  N.  Y.  421.  See  Miller  v. 
Franklin,  20  Wend.  630. 

An  assignment  of  a  cause  of  action,  mere- 
ly as  collateral  security  to  an  indebtedness 
of  the  assignor  to  the  assignee,  is  not  such 
a  transfer  as  make  the  assignee  liable  for 
costs  in  an  action,  to  which  he  is  not  a 
party,  brought  upon  such  cause  of  action 
by  his  assignor.  He  is  not  beneficially  in- 
terested therein.  Thorn  v.  Beard,  71  Hun 
112;    24   N.   Y.   Supp.   621;   23   Civ.   Proc. 


188;  54  State  Rep.  69,  affi'd  139  N.  Y.  482; 
54  State  Rep.  807. 

Proceedings  to  charge  with  costs. — 

Application  to  compel  payment  of  costs  by 
the  person  beneficially  interested  should  be 
made  by  motion.  Henricus  v.  Englert,  43 
State  Rep.  598. 

A  motion  to  charge  the  receiver  person- 
ally with  costs,  made  after  verdict,  but  be- 
fore judgment,  may  be  made  to  a  judge 
other  than  the  one  who  tried  the  case,  es- 
pecially where  he  has  declined  to  entertain 
the  motion.  Bourdon  v.  Martin,  26  N.  Y. 
Supp.  378;  56  State  Rep.  314. 

On  a  motion  to  charge  with  costs  an 
assignee  not  a  party  to  the  suit,  the  mov- 
ing party  holds  the  affirmative,  and  is 
bound  to  make  out  a  satisfactory  case. 
Wolcott  v.  Holcomb,  31  N.  Y.  125. 

Where,  on  a  motion  to  charge  a  foreign 
corporation  with  the  costs  of  a  suit  prose- 
cuted for  its  benefit,  the  company  appeared 
by  attorney  and  consented  to  a  reference, 
— Held,  to  have  waived  the  objection  to  the 
jurisdiction.     Ward  v.  Roy,  69  N.   Y.   96. 

A  motion  of  one  defendant  to  compel 
another  to  pay  a  judgment  for  costs  en- 
tered against  plaintiff,  on  the  ground  that 
such  other  defendant  brought  the  action  in 
plaintiff's  name,  denied,  where  an  appeal 
to  the  court  of  appeals  from  the  judgment 
was  pending,  though  no  security  had  been 
given,  or  stay  obtained.  Slauson  v.  Wat- 
kins,  46  N.  Y.  Supr.  172. 

The  person  sought  to  be  charged  may 
show  the  real  nature  of  his  interest,  in  con- 
tradiction of  an  assignment  to  him  abso- 
lute on  its  face.  Whitney  v.  Cooper,  1  Hill 
629. 

Payment  of  costs  cannot  be  compelled  by 
a  capias  ad  satisfaciendum  against  an  as- 
signee of  a  cause  of  action,  who  takes  after 
suit  brought.  A  bailable  attachment  should 
be  issued,  returnable  to  the  court,  and  the 
assignee  can  only  be  made  to  apply  in  pay- 
ment of  the  costs  any  property  he  nas. 
Morrison  v.  Lester,  15  Hun  538.  See  11 
Hun  618. 

A  person  refusing  to  pay  costs  awarded 
against  him  as  assignee  of  the  plaintiff  may 
be  adjudged  liable  for  contempt  without 
showing  that  such  refusal  impairs  or  prej- 
udices any  rights  of  defendant,  and  he  may 
be  fined  in  the  amount  of  such  costs  to  be 
paid  to  defendant's  attorney.  Tucker  v. 
Gilman,  14  N.  Y.  Supp.  392;  20  Civ.  Proc. 
397. 


ARTICLE   THIRD. 

MISCELLANEOUS  PROVISIONS. 


§  3250.  This  title  not  to  affect  special  pro- 
visions of  law. 


§  3248.  Certificate  entitling  party  to  costs 
or  increased  costs. 
3249.  Costs  against  infant  plaintiff;  col- 
lectible of  guardian  ad  litem. 

§  3248.    Certificate  for  costs  or  increased  costs. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property  comes  in  question, 
or  any  fact  appears,  whereby  either  party  becomes  entitled  to  costs,  or  to  the  in- 
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creased  coats  specified  in  section  3258  of  this  act,  the  judge  presiding  at  the  trial, 
or  the  referee,  must,  upon  the  application  of  the  party  to  be  benefited  thereby, 
either  before  or  after  the  verdict,  report,  or  decision  is  rendered,  make  a  certifi- 
cate, stating  the  fact.  Such  a  certificate  is  the  only  competent  evidence,  as  to  the 
matter,  before  the  taxing  officer. 
2  R.  S.  653,  §  8. 


Where,  were  the  action  one  at  law,  plain- 
tiff would,  under  §  3248,  be  entitled  to 
costs  as  matter  of  right,  title  to  real  estate 
being  involved,  and  he  being  adjudged  own- 
ership of  the  fee,  with  nominal  damages,  it 
is  a  proper  exercise  of  discretion  to  award 
him  costs,  though  the  action  is  an  equi- 
table one;  he  having  been  obliged  to  come 
into  court  to  establish  his  disputed  title. 
Coatsworth  v.  Lehigh  Valley  Ry.  Co.,  131 
N.  Y.  Supp.  300. 

In  action  under  game  law  for  actual  and 
exemplary  damages  for  trespass,  jury 
awarded  nominal  damages. — Held,  pro- 
visions limiting  costs  in  action  for  penalties 
not  applicable,  and  plaintiff's  motion  for 
certificate  that  title  in  question  should  have 
been  heard  on  merits.  Gerry  v.  Liddle,  82 
Hun  85;  63  State  Rep.  358;  31  N.  Y.  Supp. 
58,  appeal  dism'd,  145  N.  Y.  638. 

The  section  applies  only  to  actions,  and 
has  no  application  to  a  special  proceeding 
where  the  costs  are  discretionary  and  first 
awarded  by  General  Term.  Wood  v.  Excise 
Commrs.  of  Randolph,  9  Misc.  507,  Ward, 
J. 

The  certificate  is  of  some  fact  appear- 
ing on  the  trial,  and  has  no  application  to 
facts  extrinsic  to  the  action,  and  which 
have  no  connection  with  the  issue.  Baine 
v.  City  of  Rochester,  85  N.  Y.  523;  1  Civ. 
Proc.  269;   62  How.  346. 

The  non-presentation  of  a  claim  against 
a  municipal  corporation  to  its  chief  fiscal 
officer,   in  accordance  with   §   3245,   is  not 


a  defense  to  the  action,  and  not  a  fact  in- 
volved in  the  trial;  and  the  certificate  is 
not  required  as  to  the  fact  of  non-presenU- 
tion.     lb. 

A  certificate  of  bad  faith  is  not  author- 
ized. A  certificate  of  good  faith  given  on 
the  trial,  exempts  from  costs  during  all  sub- 
sequent proceedings.  There  is  no  authority 
for  a  certificate  of  good  faith  on  appeal 
Willey  v.  Shaver,  1  T.  4  C.  324. 

The  certificate  of  the  judge  is  conclusive. 
Lillis  v.  O'Connor,  8  Hun  280,  affi'g  49 
How.  497. 

Where  the  recovery  in  an  action  tried  by 
a  referee  is  less  than  $50,  the  question  of 
whether  the  accounts  exceed  $400  must  be 
determined  by  the  facts  found  by  the  ref- 
eree, rather  than  by  his  conclusions  of  law; 
and  for  this  purpose  his  findings  of  facts 
are  conclusive.  Fuller  v.  Conde,  47  N.  Y. 
89. 

The  certificate  may  be  made  nunc  pro 
tunc  even  after  appeal  to  General  Term. 
Snyder  v.  Beyer,  3  E.  D.  S.  235. 

Where  there  is  no  certificate  of  the  judge 
who  tried  the  cause  that  the  title  to  land 
came  in  question  on  the  trial,  the  court 
must  assume  on  the  question  as  to  who  is 
entitled  to  costs,  that  the  question  of  title 
was  not  raised  either  on  the  pleadings  or 
on  the  trial.  Turner  v.  Van  Riper,  43  How. 
33. 

Form  of  judge's  certificate  for  costs. 
Hudson  v.  Guttenberg,  9  Abb.  N.  C.  415, 
BTclyn  City  Ct,  Reynolds,  J. 


§  3249.    Costs  against  infant  plaintiff. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they  may  be  collected,  by 
execution  or  otherwise,  from  his  guardian  ad  litem,  in  like  manner  as  if  the 
latter  was  the  plaintiff. 

Co.  Proc.  §  316;  2  R.  S.  663,  §§  15,  16. 


The  word  "may"  in  this  section  is  to  be 
read  "must"  or  "shall,"  and  if  the  action  by 
the  guardian  fails,  he  is  liable  for  the  pay- 
ment of  the  costs.  Grantman  v.  Thrall,  31 
How.  464;  Linner  v.  Grouse,  61  Barb.  289. 

It  is  not  necessary  first  to  issue  execution 
against  an  infant,  though  this  is  perhaps 
the  better  practice;  nor  is  it  necessary  to 
first  obtain  an  order  of  the  court  to  bring 
the  guardian  into  contempt.  The  court  can- 
not refuse  the  process.     Grantman  v.  Thrall. 

The  attorney  of  infants  charged  individ- 
ually with  costs  where  he  prosecuted,  to 
the  court  of  appeals,  an  appeal  to  General 
Term  which  had  been  dismissed  by  consent 
of  the  parties  thereto.  Struppmann  v.  Mul- 
ler,  55  How.  427,  N.  Y.  Supr. 

As  to  expenses  of  unauthorized  sale  of 
real  estate.  Muller  v.  Struppmann,  6  Abb. 
N.  C.  343,  N.  Y.  Supr.,  Daniels,  J. 


Where  an  infant  commences  an  action 
in  his  own  name,  and  a  guardian  ad  litem 
is  appointed ;  but  after  attaining  his  major- 
ity, plaintiff  assumes  the  management  of 
the  cause,  and  is  defeated  on  the  trial, 
such  guardian  is  not  responsible  for  the 
judgment  for  costs.  Sparmann  v.  Keiro,  6 
Abb.  N.  C.  353. 

In  an  infant's  case  judgment  should  be 
in  form  against  the  infant.  Schoen  v. 
Schlesinger,  7  Abb.  N.  C.  399;  57  How. 
490,  Potter,  J. 

No  provision  is  made  for  awarding  costs 
against  the  infant  personally,  in  a  case 
where  he  has  sued  without  a  guardian,  and 
the  dismissal  of  the  complaint  should  be 
without  costs  of  the  action.  The  statute 
providing  for  the  recovery  of  costs  by  the 
successful  party  must  be  held  to  apply  only 
when  the   parties   are  properly  before  the 
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court,  and  not  to  a  case  where  plaintiff  is   ant's    motion.    Imhoff    v.    Wurtz,    9    Civ. 
an  infant  without  a  guardian,  and  is  for.  Proc.  48,  Hammond,  Co.  J. 
that  reason  turned  out  of  court  on  defend- 1 

§  3250.    Title  not  to  affeot  existing  special  provision*. 

This  title  does  not  affect  any  provision  contained  elsewhere  in  this  act,  or  in 
any  other  statute,  remaining  unrepealed  after  this  chapter  takes  effect;  whereby 
the  award  of  costs  is  specially  regulated,  in  a  particular  case,  otherwise  than  as 
prescribed  in  this  title. 


TITLE  XI. 

Fixing  the  amount  of  costs. 

Article  1.  Sums  allowed  as  costs;  disbursements. 
2.  Taxation  of  costs. 


ARTICLE  FIRST. 

SUMS  ALLOWED  AS  COSTS;  DISBURSEMENTS. 


§  3251.  Amount  of   costs   generally. 

3252.  Additional    allowance    to    plaintiff 

in   foreclosure,   partition,  etc. 

3253.  Additional  allowance  to  either  par- 

ty in  difficult  cases,  etc. 

3254.  Allowances     under     the     foregoing 

sections   limited. 

3255.  Costs   upon   adjournment   of   trial. 

3256.  Disbursements    to    be    included    in 

bill  of  costs. 


§  3257.  Increased  damages  not  to  carry  in- 
creased costs. 

3258.  When    defendant    entitled    to    in- 

creased costs. 

3259.  Increased     disbursements     not    al- 

lowed. 

3260.  Costs  upon  a  settlement. 

3261.  This   article   not   to   affect   special 

provisions  of  law. 


§  3251.     [Am'd,  1895,  1896,  1901,  1902.]    Amount  of  costs  generally. 

Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  following  rates : 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  specified  in  section 
420  of  this  act,  fifteen  dollars ;  in  every  other  action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not  exceeding  ten, 
two  dollars;  and  for  each  necessary  defendant,  in  excess  of  that  number,  served 
with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad  litem,  for  one 
or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by  publication 
thereof,  or  personally,  without  the  State,  on  one  or  more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten  dollars. 

2.  To  the  defendant: 

For  all  proceedings,  before  notice  of  trial,  except  as  otherwise  prescribed  in 
this  article,  ten  dollars. 

3.  To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  except  as  otherwise 
prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  prescribed  in  section 
870,  section  871,  or  section  893  of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or  to  letters 
rogatory,  issued  as  prescribed  in  sections  888,  912,  913,  and  3171  of  this  act,  ten 
dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages  pursuant  to 
section  194  of  this  act,  thirty  dollars;  and,  where  the  trial  necessarily  occupies 
more  than  two  days,  ten  dollars  in  addition  thereto. 

For  making  and  serving  a  case,  twenty  dollars;  and,  when  the  case  necessarily 
contains  more  than  fifty  folios,  ten  dollars  in  addition  thereto. 
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For  making  and  serving  amendments  to  a  case,  twenty  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application  for  judgment 
upon  a  special  verdict,  the  same  sums  as  upon  an  appeal,  as  prescribed  in  subdi- 
vision fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section  3236  of  this 
act,  to  each  party  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or  judge, 
not  exceeding  ten  dollars,  besides  necessary  disbursements  for  printing  and  referee's 
zees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the  same,  or  an  as- 
sessment of  damages,  pursuant  to  section  194  of  this  act,  is  had,  for  all  proceed- 
ings after  the  granting  of,  and  before  the  new  trial,  or  an  assessment  of  dam- 
ages, pursuant  to  section  194  of  this  act,  twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at  which  the  case  is 
necessarily  on  the  calendar,  and  for  each  trial  term  or  Special  Term,  of  the  supreme 
court,  or  a  county  court,  not  exceeding  five,  at  which  the  cause  is  necessarily  on 
the  calendar,  excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  disposed 
of,  ten  dollars. 

4.  To  either  party,  upon  an  appeal  to  the  supreme  court  from  an  inferior 
court,  excepting  upon  an  appeal  to  the  supreme  court  from  the  city  court  of  the 
city  of  New  York;  or  upon  an  appeal  to  the  appellate  division  of  the  supreme 
court,  or  to  the  supreme  court  from  the  city  court  of  the  city  of  New  York,  taken 
from  an  interlocutory  or  final  judgment,  or  from  an  order  granting  or  refusing  a 
new  trial,  rendered  or  made  at  a  trial  term  of  the  supreme  court  or  of  the  city 
court  of  the  city  of  New  York;  or  upon  an  application  to  the  appellate  division 
of  the  supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict*  rendered 
subject  to  the  opinion  of  the  court,  or  where  exceptions  are  ordered  to  be  heard, 
in  the  first  instance,  at  a  term  of  the  appellate  division  of  the  supreme  court: 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  each  term  of  the  appellate  division,  not  exceeding  five,  of  the  supreme 
court,  at  which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term  at 
which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars.  In  all  appeals 
taken  under  section  thirty-one  hundred  and  eighty-nine  costs  awarded  to  the  suc- 
cessful party  shall  not  exceed  ten  dollars  in  addition  to  the  taxable  disbursements. 

5.  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 
Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the  calendar,  ex- 
cluding the  term  at  which  it  is  argued,  or  otherwise  finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court  may,  in  its 
discretion,  also  award  damages,  by  way  of  costs,  for  the  delay,  not  exceeding  ten 
per  centum  upon  the  amount  of  the  judgment;  or,  where  it  was  rendered  upon  an 
appeal,  upon  the  amount  of  the  original  judgment. 

Co.  Proc  §  307.  Am'd  L.  1895,  c.  946;  I*  1896,  c  226;  L.  1901,  c.  527;  L.  1902,  c.  515. 
The  amendment  of  1902  changed  the  language  in  subd.  4  in  regard  to  appeals  from  the 
city  court  of  New  York. 


General  rules  and  principles,  rates. — 

This  section  does  not  authorize  any  award 
of  costs,  but-  only  fixes  the  rate.  Miller  v. 
Bush,  29  App.  Div.  117;  51  N.  Y.  Supp. 
486. 

An  affidavit  submitted  to  the  clerk  on 
the  taxation  of  costs,  and  returned  by  him 
on  the  ground  that  it  would  not  be  neces- 
sary for  him  to  base  his  decision  thereon, 
should  be  considered  on  a  motion  at  Special 
Term  for  a  retaxation  of  costs,  though  the 
affidavit  was  not  filed,  and  therefore  should 
be  included  in  the  case  on  appeal  from  an 


order  denying  the  retaxation,  but  affidavits 
made  after  the  taxation  should  be  excluded. 
Evans  v.  Silbermann,  7  App.  Div.  139;  40 
X.  Y.  Supp.  298. 

Where  the  trial  court,  in  settling  the 
case  on  appeal,  improperly  strikes  out  pa- 
pers which  should  be  included,  appellant 
may  nevertheless  print  them,  in  oraer  that 
the  appellate  court  may  decide  whether  they 
should  have  been  included.     lb. 

Under  §  3251,  allowing  a  certain  sum  for 
"drawing  interrogatories,"  a  party  is  en- 
titled to  such  sum,  where  the  interrogatories 
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were  drawn,  though  they  were  not  filed, 
lb. 

A  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  one  upon 
a  "case,"  and  where  such  motion  was  made 
in  respect  to  a  judgment  of  the  city  court 
of  the  city  of  New  York  the  prevailing  par- 
ty on  the  motion  was  entitled  to  $20  before 
argument  and  $40  for  argument.  Brennan 
v.  Joline,  70  Misc.  537 ;  127  N.  Y.  Supp.  676. 

Under  §  3251,  providing  an  allowance  of 
$10  for  drawing  interrogatories  to  be  an- 
nexed to  a  commission,  where  separate  com- 
missions must  issue  for  the  examination  of 
witnesses  residing  in  different  localities,  the 
party  successful  in  the  action  is  entitled  to 
tax  $10  for  drawing  interrogatories  at- 
tached to  each  commission.  Rose  v.  Swarth- 
out,  73  Misc  583;  133  N.  Y.  Supp.  557. 

$20  is  to  be  allowed  for  making  and 
serving  a  case,  and  when  of  more  than  50 
folios  $10  in  addition  thereto,  and  for  mak- 
ing and  serving  amendments  to  a  case  $20. 
Levine  v.  Klein,  66  Misc.  571;  122  N.  Y. 
Supp.  396. 

An  appeal  from  an  interlocutory  judg- 
ment of  the  New  York  city  court  overruling 
a  demurrrer  to  the  complaint  was  properly 
taken  under  §  3188,  and  hence  the  success- 
ful party  was  entitled  to  $60  costs,  under 
§  3251,  subd.  4.  Campbell  v.  Hallihan,  46 
Misc.  400;  92  N.  Y.  Supp.  413. 

A  cause  not  at  issue  at  a  term  of  court 
is  neither  necessarily  nor  properly  on  the 
calendar,  and  under  §  3251,  fixing  the 
amount  of  costs,  it  is  improper  to  tax  a 
term  fee  or  witnesses'  fees  for  the  term, 
unless  there  is  something  in  the  case  to  take 
it  out  of  the  general  rule.  Kennedy  v.  Jar- 
vis,  126  App.  Div.  551;  110  N.  Y.  Supp. 
894. 

The  prevailing  party  on  motion  for  new 
trial  for  newly  discovered  evidence  is  en- 
titled to  full  costs  at  Special  Term  as  on 
appeal  to  the  appellate  division.  Pease  v. 
Pennsylvania  R.  Co.,  137  App.  Div.  458; 
122  N.  Y.  Supp.  784. 

Where  an  order  of  the  Special  Term  of 
the  New  York  city  court  was  reversed  on 
appeal  to  the  supreme  court,  "with  costs," 
without  reference  to  disbursements,  the  ap- 
pellant was  not  entitled  to  tax  disburse- 
ments. Wilson  v.  Lange,  84  N.  Y.  Supp. 
519. 

Where  the  order  granting  defendant's  mo- 
tion for  a  new  trial  recited  that  the  motion 
was  made  upon  a  case  and  exceptions  duly 
made  and  settled,  such  recital  was  conclu- 
sive, and  defendant,  on  his  final  success  in 
the  action,  was  entitled  to  costs  for  making 
and  serving  a  case.  Ireland  v.  Ha  r lam,  88 
N.  Y.  Supp.  990. 

Where  a  reargument  of  an  appeal  to  the 
appellate  term  is  ordered  on  the  motion  of 
the  unsuccessful  party,  a  fee  is  taxable  for 
it  under  §  3251,  subd.  4,  as  well  as  for  the 
first  argument;  and  it  makes  no  difference 
that  the  judges  sitting  when  the  appeal  ap- 
peared for  reargument  declined  to  hear  the 
same  and  sent  the  briefs  submitted  to  the 
judges  who  heard  the  previous  argument. 


Schwartz  v.  Ribaudo,  63  Misc.  64;  116  N. 
Y.  Supp.  585. 

An  appeal  from  a  determination  of  the 
appellate  term  which  either  grants  or  re- 
fuses a  new  trial  is  in  effect  an  application 
to  the  appellate  division  for  a  new  trial 
within  §  3251,  subd.  4,  regulating  costs  up- 
on application  to  the  appellate  division  for 
a  new  trial.  Green wa Id  v.  Weir,  131  App. 
Div.  568;  116  N.  Y.  Supp.  172. 

Plaintiff  sued  on  an  account  stated,  and 
after  a  trial  at  Special  Term,  of  which  due 
notice  was  given,  it  was  held  that  there 
was  no  account  stated,  whereupon  the  court 
directed  a  reference  to  take  and  state  an 
account  and  to  hear  and  determine  issues  on 
the  account.  An  interlocutory  judgment 
was  entered  on  the  decision,  and  after  a  reg- 
ular notice  of  trial  the  case  proceeded  be- 
fore the  referee,  who  found  the  account  for 
plaintiff,  and  judgment  was  entered  on  his 
findings. — Held,  that  the  reference  was  in- 
terlocutory, and  not  a  "trial,"  within  § 
3251,  authorizing  taxation  of  $30  costs  for 
the  trial  of  an  issue  of  fact,  and  hence  plain- 
tiff was  entitled  to  but  one  trial  fee.  Bois- 
sevain  v.  Pope,  64  Misc.  292;  118  N.  Y. 
Supp.  577. 

Plaintiff  on  the  first  trial  of  the  case 
withdrew  a  juror,  and  had  the  case  restored 
to  the  day  calendar  for  trial  at  the  subse- 
quent term.  On  the  second  trial  she  recov- 
ered a  verdict. — Held,  that  she  was  not  en- 
titled to  tax  $25  for  all  proceedings  after 
the  granting  of  and  before  the  new  trial, 
on  the  theory  that  a  new  trial  had  been  had 
"pursuant  to  an  order  granting  the  same," 
as  the  order  restoring  the  case  to  the  day 
calendar  cannot  be  deemed  an  order  for  a 
new  trial.  Bloch  v.  Linsley,  40  Misc  184; 
81  N.  Y.  Supp.  661. 

Where  plaintiff  by  motion,  which  was  op- 
posed by  defendant,  placed  a  cause  upon 
the  special  calendar  for  short  causes,  and 
after  the  trial  had  proceeded  for  nearly  two 
hours  the  cause  was  moved  back  to  the  gen- 
eral calendar,  plaintiff,  on  subsequently  re- 
covering in  such  action,  was  not  entitled, 
under  §  3251,  to  tax  a  trial  fee  or  a  jury 
fee  for  the  unfinished  trial  on  the  special 
calendar.  Browning  v.  Brokaw,  114  App. 
Div.  104;  99  N.  Y.  Supp.  590. 

A  party  to  an  appeal  is  not  entitled  to 
tax  the  costs  for  making  and  serving  the 
case  where  such  case  was  made  and  served 
by  the  adverse  party  on  application  for  a 
new  trial.  Koeppel  v.  Koeppel,  51  Misc. 
64 ;  99  N.  Y.  Supp.  872. 

If  the  cause  of  action  set  forth  is  ambig- 
uous in  its  nature  it  will  be  construed  as 
on  contract  rather  than  for  conversion  and 
the  costs  taxable  before  trial  are  fifteen  dol- 
lars and  not  twenty- five  dollars.  Lange  v. 
Senile,  111  App.  IMv.  613;  98  N.  Y.  Supp. 
81. 

Plaintiff  who  has  received  costs  to  date 
as  a  condition  of  amending  the  answer,  can- 
not when  finally  successful  in  the  action 
again  tax  disbursements  which  have  already 
been  paid,  or  the  costs  of  prior  appeals, 
though  he  is  entitled  again  to  tax  costs  be- 
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fore  and  after  notice  of  trial,  with  term 
fee  and  costs  of  all  subsequent  proceedings. 
Grant  v.  Pratt  &  Lambert,  110  App.  Div. 
149;  97  N.  Y.  Supp.  38. 

Where  a  cause  cannot  be  disposed  of  at 
a  term  because  the  plaintiff  has  served  an 
amended  complaint  and  thus  changed  the 
issue,  the  defendant  is  not  entitled  to  a  term 
fee  for  such  term  where  plaintiff  has  not 
noticed  the  cause  for  trial.  Fuller  Buggy 
Co.  v.  Waldron,  49  Misc.  278;  97  N.  Y. 
Supp.  730. 

Where  there  had  been  three  trials,  in  the 
first  of  which  the  jury  disagreed  and  the 
others  plaintiff  succeeded,  a  new  trial  hav- 
ing been  granted  by  the  appellate  term  after 
the  second  trial, — Held,  that  the  clerk  prop- 
erly awarded  to  plaintiff  all  his  costs  and 
disbursements  on  the  trials  and  appeals 
where  he  had  succeeded,  depriving  him  only 
of  the  costs  in  the  appellate  term  which 
had  reversed  "with  costs  to  appellant  (de- 
fendant) to  abide  the  event."  Mahoney  v. 
O'Neill,  36  Misc.  842;  74  N.  Y.  Supp.  1136. 

Upon  the  granting  of  plaintiff's  motion 
for  judgment  on  the  pleadings,  where  a  de- 
murrer has  been  interposed,  costs  after  no- 
tice of  trial  and  a  trial  fee  for  an  issue  of 
law  are  not  allowable.  Singer  Mfg.  Co.  v. 
Granite  Spring  Water  Co.,  67  Misc.  575; 
124  N.  Y.  Supp.  750. 

In  an  action  for  dower,  plaintiff  is  not 
entitled  to  $60  additional  allowance  under 
§  3252.  Rinaldo  v.  Cowen,  122  N.  Y.  Supp. 
1074. 

A  plaintiff  is  entitled  to  costs  after  notice 
of  trial,  only  in  an  action  in  which  a  note 
of  issue  has  been  filed  and  the  case  placed 
on  the  calendar.  Rinaldo  v.  Cowen,  122 
N.  Y.  Supp.  1074. 

Where  the  cause  was  agreed  to  be  re- 
ferred before  the  opening  of  court  and  upon 
the  first  day  of  the  term,  before  the  case 
was  called,  the  order  of  reference  was  made, 
so  that  the  case  was  not  necessarily  upon 
the  calendar  for  trial, — Held,  that  a  term 
fee  was  not  properly  taxed,  though  the  ref- 
eree never  reported  and  another  trial  before 
a  new  referee  was  had.  Dame  v.  Mavnard, 
139  App.  Div.  385;   124  N.  Y.  Supp.  *17. 

On  the  first  trial  of  an  action  a  verdict 
was  rendered  for  plaintiff,  exceptions  to  be 
heard  in  the  first  instance  at  the  appellate 
division,  which  ordered  a  new  trial,  with 
costs  to  defendant  to  abide  the  event,  and 
on  the  second  trial  the  complaint  was  dis- 
missed but  the  appellate  division  reversed 
the  judgment,  whereupon  defendant,  stip- 
ulating for  judgment  absolute  in  case  of 
affirmance,  appealed  to  the  court  of  appeals, 
which  affirmed  the  order  of  the  appellate 
division  and  directed  judgment  against  de- 
fendant, with  costs  in  all  courts. — Held, 
that  plaintiff  was  entitled  to  the  costs  of 
the  first  trial  and  of  the  first  appeal  as  well 
as  the  costs  of  the  second  trial  and  the  ap- 
peals thereafter.  Merkel  v.  Lazard,  139 
App.  Div.  624 ;  124  N.  Y.  Supp.  140. 

A  record  on  appeal  to  the  appellate  di- 
vision from  the  county  court  in  a  case  orig- 
inating in  a  justice's  court  is  presumed  to 
be  the  same  as  upon  the  first  appeal,  and 


no  costs  are  allowable  for  making  amend- 
ments to  a  proposed  case.  Brick  v.  Favilla, 
106  N.  Y.  Supp.  188. 

When  a  demurrer  is  sustained,  with  leave 
to  amend,  the  judgment  entered  is  simply 
interlocutory  and  not  final,  and  in  the  tax- 
ation of  costs  plaintiff  is  not  to  be  allowed 
the  item  for  proceedings  before  notice  of 
trial  Penfield  v.  City  of  New  York,  53 
Misc.  39;  102  N.  Y.  Supp.  784. 

Where  the  first  trial  of  the  action  in  the 
New  York  city  court,  resulted  in  a  dis- 
agreement of  the  jury,  and  the  second  trial 
in  a  verdict  for  plaintiff,  he  can  tax  only 
one  item  of  costs  after  notice  of  trial.  Hak- 
onson  v.  Metropolitan  Ry.  Co.,  40  Misc. 
182;  81  N.  Y.  Supp.  662. 

Sheriff's  fee  for  mileage  cannot  be  taxed 
where  there  is  no  evidence  to  warrant  the 
conclusion  that  there  will  be  any  right  to 
mileage.     lb. 

A  general  answer  interposed  in  behalf 
of  an  infant,  raising  an  issue  which  must 
be  disposed  of,  results  in  a  trial,  though 
it  be  an  inquest  and  reference  to  take 
proof,  on  which  witnesses  were  not  cross- 
examined  in  his  behalf,  for  the  purposes  of 
the  taxation  of  costs.  Wandell  v.  Hirscb- 
feld,  40  Misc.  527;  82  N.  Y.  Supp.  879. 

When  a  demurrer  to  the  answer  was  sus- 
tained with  costs  in  the  New  York  city 
court, — Held,  that  a  taxation  of  $15  costs 
after  notice  of  trial  was  proper.  Veriscope 
Co.  v.  Brady,  39  Misc.  835;  81  N.  Y.  Supp. 
498. 

Where  a  new  trial  is  granted  upon  pay- 
ment of  the  costs  of  the  trial  already  had 
and  disbursements  to  date,  costs  before  no- 
tice of  trial  and  the  term  fees  are  not 
taxable,  as  the  object  of  the  order  is  to  re- 
imburse the  other  party  for  the  services 
rendered  futile  by  setting  aside  the  result  of 
the  first  trial,  to  wit,  the  trial  fee  and  the 
costs  after  notice  of  trial.  Myers  v.  Fox, 
129  App.  Div.  31;  113  N.  Y.  Supp.  116. 

Upon  a  new  trial  after  reversal  the  pre- 
vailing party  who  is  entitled  to  costs  of 
both  trials  cannot  tax  two  items  of  costs 
before  and  after  notice  of  trial.  Berrent 
v.  Simpson,  115  N.  Y.  Supp.  693. 

Where  the  complaint  is  dismissed  on 
plaintiff's  failure  to  appear  at  the  trial  and 
the  case  is  subsequently  restored  and  tried, 
plaintiff  succeeding  on  the  merits,  a  tax- 
ation of  two  trial  fees  is  authorized.  Eng- 
berman  v.  North  German  Lloyd  Steam  Ship 
Co.,  84  N.  Y.  Supp.  199. 

The  rule  permitting  the  taxation  of  a 
trial  fee  for  a  mistrial  applies  only  to  cases 
where  the  party  finally  successful  was  not 
responsible  for  the  failure  of  the  first  trial, 
and  will  not  permit  a  plaintiff  who  has  had 
a  case  put  upon  the  short  cause  calendar 
and  failed  to  complete  the  trial  within  the 
time  limit,  resulting  in  a  mistrial,  to  take 
a  trial  fee  therefor  upon  his  ultimate  re- 
covery. Finck  v.  Stachelberg,  86  N.  Y. 
Supp.  20. 

For  the  purpose  of  determining  whether 
the  trial  occupied  more  than  two  days,  the 
first  day  upon  which  the  jury  was  called 
and    examined    and    an    adjournment   then 
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taken  must  be  counted  as  occupied  in  the 
trial.  Goodkind  v.  Metropolitan  Street  Ry. 
Co.,  44  Misc.  30;  89  N.  Y.  Supp.  703. 

A  plaintiff  who  succeeds  on  the  second 
trial  after  a  verdict  in  his  favor  at  the 
first  trial  was  set  aside  is  entitled  to  tax 
two  trial  fees  but  cannot  tax  cost  of  a  copy 
of  the  minutes  of  the  first  trial.  Gilmour 
Mfg.  Co.  v.  Stetler,  58  Misc.  361;  109  N. 
Y.  Supp.  667. 

In  an  action  brought  in  the  supreme  court 
to  set  aside  probate  of  a  will  under  §  2653a, 
the  court  may  award  costs  to  any  of  the 
parties  but  not  to  exceed  in  the  aggregate 
$2,000,  under  §§  3253,  3254.  Senter  v. 
Petheram,  64  Misc.  294;  118  N.  Y.  Supp. 
347. 

The  executor's  reasonable  expenses  in  em- 
ploying counsel  are  a  legitimate  expense  to 
be  paid  out  of  the  estate  whether  the  court 
makes  him  any  allowance  of  costs  or  not. 
lb. 

On  an  interlocutory  judgment  sustaining 
a  demurrer  to  the  entire  complaint  the  de- 
fendant is  entitled,  as  a  matter  of  right,  to 
costs  after  notice  of  trial  and  the  costs  of 
the  trial  of  an  issue  of  law.  De  Turckheim 
v.  Thomas,  113  App.  Div.  123;  99  N.  Y. 
Supp.  104. 

Plaintiff  having  sued  three  defendants 
jointly  in  tort,  and  settled  the  damages  with 
two  of  them,  continued  the  action  against 
the  third,  and  recovered  a  verdict  for  six 
cents  damages,  under  the  instruction  of  the 
court  that  the  amount  paid  by  the  other 
defendants  was  to  be  deducted  from  the 
damages. — Held,  that  plaintiff  was  not  en- 
titled to  costs.  Gaetjens  v.  City  of  New 
York,  145  App.  Div.  640;  130  N.  Y.  Supp. 
405. 

A  judgment  for  costs,  on  the  dismissal 
of  one  of  several  causes  of  action. — Held,  to 
have  been  properly  vacated  since  the  remain- 
ing issues  remained  undisposed  of.  Flan- 
agan v.  City  of  N.  Y.,  140  App.  Div.  900; 
125  N.  Y.  Supp.  243. 

The  phrase  "costs  in  all  courts,,  used  by 
the  court  of  appeals  in  reversing  a  judg- 
ment dismissing  a  complaint  on  the  plead- 
ings, means  every  court  in  which  the  plain- 
tiff had  had  to  appear  to  uphold  his  claim 
during  the  previous  history  of  the  case. 
Jones  v.  Gould,  143  App.  Div.  244;  128 
X.  Y.  Supp.  280. 

Although  costs  discretionary  in  manda- 
mus, if  granted  must  be  at  statutory  rates. 
People  v.  Water  Com.  Peekskil),  58  App. 
Div.  554 ;  69  N.  Y.  Supp.  93. 

Where  the  verdict  embraces  all  the  ma- 
terial issues  between  the  parties,  leaving 
the  court  only  to  render  judgment  or  grant 
the  final  order  thereon  (§  1186)  an  allow- 
ance of  $20  on  application  for  judgment 
before  argument,  and  $40  for  argument,  is 
proper.  Matter  of  Owens,  31  Abb.  N.  C. 
480;  30  N.  Y.  Supp.  348,  C.  P. 

Where  the  court,  after  ruling  on  a  de- 
murrer, determines  that  the  successful  party 
is  entitled  to  costs,  he  is  entitled  to  stat- 
utory costs,  and  the  court  has  no  power  to 
fix  any  different  amount.    Vogt  Manuf'g  & 


Coach  Lace  Co.  v.  Oettinger,  88  Hun  52; 
34  N.  Y.  Supp.  731. 

Where,  on  an  accounting  by  an  assignee 
for  the  benefit  of  creditors,  no  objections  to 
the  account  are  filed  or  presented  on  the 
reference,  a  trial  fee  and  costs  before  notice 
of  trial  cannot  be  taxed,  as  §  3251  allows 
a  trial  fee  for  the  trial  of  an  issue  either 
of  law  or  fact,  and  §  964  provides  that  an 
issue  of  law  or  fact  can  only  arise  where 
an  answer,  demurrer,  or  reply  has  been 
served.  Matter  of  Vien,  29  Misc.  161;  60 
N.  Y.  Supp.  175,  Sp.  T. 

Defendants,  on  their  demurrer  being  sus- 
tained in  a  common-law  suit,  where  only  an 
issue  of  law  is  presented  by  the  pleadings, 
are  entitled  to  the  costs  prescribed  by  § 
3251,  as  matter  of  right,  though  plaintiff 
sues  as  a  public  official.  Kellar  v.  Shrady, 
30  Misc.  833;  61  N.  Y.  Supp.  1123,  City  Ct. 

Defendants,  on  the  sustaining  of  their 
demurrer,  may  appeal  from  so  much  of  the 
order  and  interlocutory  judgment  as  denies 
them  costs.     lb. 

Where  the  statute  contains  a  fee  bill  al- 
lowing absolutely  specified  items  there  is 
no  power  in  the  court  to  add  to  or  deduct 
from  them,  and  the  sums  specified  go  to  the 
successful  party,  as  of  course.  Walsh  v. 
Bowery  Sav.  Bk.,  9  Civ.  Proc.  177,  N.  Y. 
City  Ct.,  McAdam,  J. 

Plaintiff's  costs  before  notice  of  trial. 
— The  criterion  is  whether  the  action  is 
such  that  judgment  by  default  might  be  per- 
fected without  applying  to  the  court.  Van 
Valkenburgh  v.  Van  Schaick,  8  How.  271, 
N.  Y.  Supr.,  Harris,  J.;  People  ex  rel.  v. 
Van  Dusen,  3  How.  385;  2  C.  R.  7,  Har- 
ris, J.;  Candee  v.  Ogilvie,  5  Duer  658.  It 
does  not  depend  on  whether  an  answer  is 
put  in.    Van  Valkenburgh  v.  Van  Schaick. 

Where  demurrer  with  leave  to  answer, 
costs  limited  to  those  after  notice  and  a 
trial  fee.  None  before  notice  of  trial. 
Jones  v.  Butler,  83  Hun  91;  63  State  Rep. 
814;  31  N.  Y.  Supp.  401;  1  N.  Y.  Ann.  Cas. 
278.  Rev'd  on  other  grounds,  146  N.  Y. 
55;  Marsh  v.  Graham,  19  Misc.  263;  44  N. 
Y.  Supp.  253,  Sp.  T.;  Garrett  v.  Wood,  61 
App.  Div.  294;  70  N.  Y.  Supp.  359. 

Where  the  jury  disagreed  on  the  first 
trial,  but  found  a  verdict  on  the  second, — 
Held,  two  trial  fees,  a  second  charge  of  $15 
for  services  before  trial,  and,  when  each 
trial  occupied  more  than  two  days,  $10  ad- 
ditional for  each  trial  should  be  allowed. 
Spring  v.  Day,  44  How.  390,  N.  Y.  Supr., 
Van  Vorst,  J. 

Where  the  claim  is  not  denied,  but  there 
is  a  counterclaim,  to  which  there  is  no 
reply,  and  plaintiff  has  judgment  for  the 
difference,  he  was  held  entitled  only  to 
costs  before  notice  of  trial,  as  there  was  no 
issue.  Pardee  v.  Schenck,  11  How.  500, 
Mitchell,  J. 

Where  plaintiff  drew  and  served  a  de- 
murrer, and  noticed  it  for  argument,  he  is 
entitled  to  costs  before  and  after  notice  of 
trial  as  well  as  $20  for  trial  of  an  issue 
of  law.  Adams  v.  Ward,  60  How.  288, 
Hardin,  J. 

Where  the  case  is  one  where  no  applica- 
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tion  for  judgment  is  necessary,  plaintiff, 
on  decision  of  a  demurrer,  can  have  only 
$15  costs  before  notice  of  trial,    lb. 

Where  plaintiff  does  not  indorse  the  sum- 
mons as  required  by  §  419,  he  can  have 
only  $15  costs  before  notice  of  trial.     lb. 

Where  an  action  has  been  twice  tried, 
the  successful  party  is  not  entitled  to  tax 
the  costs  before  and  after  notice  of  trial 
twice;  they  are  not  properly  costs  of  the 
second  trial.  Bk.  of  Mobile  v.  Phoenix  Ins. 
Co.,  8  Civ.  Proc.  212,  Lawrence,  J. 

Where  the  action  is  against  a  receiver, 
so  that  leave  to  sue  must  be  obtained,  plain- 
tiff is  not  upon  judgment  entitled  to  costs 
as  upon  application  to  the  court.  Douglas 
v.  Macdurmid,  2  How.  N.  S.  289,  N.  Y. 
City  CtM  Me  Adam,  J. 

In  an  action  on  contract  where  the 
amount  due  is  capable  of  easy  computation, 
if  defendant  serves  an  offer  of  judgment 
for  a  sum  with  interest  and  costs,  and  there- 
after both  parties  notice  the  case  and  plain- 
tiff then  accepts  the  offer,  he  can  have  only 
costs  before  notice  $15.     lb. 

Where  an  interlocutory  judgment  is  en- 
tered overruling  a  demurrer  to  the  com- 
plaint, plaintiff  is  not  entitled  to  costs  be- 
fore notice  of  trial.  Louis  v.  Empire  State 
Ins.  Co.,  75  Hun  364;  27  N.  Y.  Supp.  83. 

Additional  defendants.— The  allowance 
for  each  additional  defendant  is  only  for 
defendants  who  are  necessarily  made  par- 
ties. The  objection  may  be  taken,  for  the 
first  time,  on  the  adjustment  of  the  costs, 
that  some  of  the  persons  named  are  not 
necessarily  parties.  Case  v.  Price,  17  How. 
348;  9  Abb.  Ill,  E.  D.  Smith,  J. 

Voluntary  appearance  by  several  defend- 
ants entitles  plaintiff  to  the  same  costs  as 
if  they  had  been  personally  served. 
Schwinger  v.  Hickox,  1  Sheldon  377, 
Smith.  J. 

Defendant's  costs  before  trial.  — 
Where,  in  an  action  against  several,  the 
case  had  been  noticed  and  put  on  the  cal- 
endar, by  one  of  the  defendants,  but  not 
by  plaintiff  or  the  other  defendant, — Held, 
that  as  to  that  other  defendant,  the  case 
had  never  been  noticed,  and  that  on  obtain- 
ing an  order  dismissing  the  complaint  as  to 
him,  he  was  not  entitled  to  the  fee  for  all 
proceedings  after  notice  and  before  trial. 
Tillspaugh  v.  Dick,  8  How.  33,  Parker,  J. 

Plaintiff's  costs  after  notice  of  trial. 
— The  charge  after  notice  of  trial  is  taxable 
but  once,  although  the  cause  is  more  than 
once  noticed  at  the  circuit,  or  upon  a  ref- 
erence. Perry  v.  Livingston,  6  How.  404, 
W.  F.  Allen,  J.;  Jackson  v.  McBurney,  6 
How.  408,  Gray,  J.;  Jackett  v.  Judd,  18 
How.  385,  Marvin,  J.  Otherwise,  if  there 
are  two  trials.  Spring  v.  Day,  44  How.  390, 
N.  Y.  Supr.,  Van  Vorst,  J. 

Where  disagreement  on  first  trial,  en- 
titled to  charge  item  twice.  Friedheim  v. 
Met.  St.  Ry.,  35  Misc.  199;  71  N.  Y.  Supp. 
485.  City  Ct.;  Zelmanovitz  v.  Man.  Ry.,  67 
State  Rep.  405;  24  Civ.  Proc.  402;  33  N. 
Y.  Supp.  583,  C.  P. 

Entitled  to,  where  demurrer  overruled 
with  leave  to  answer.    Garrett  v.  Wood,  61 


App.  Div.  294;  70  N.  Y.  Supp.  359;  Jones 
v.  Butler,  83  Hun  91;  63  State  Rep.  814; 
31  N.  Y.  Supp.  401,  rev'd  on  other  ground, 
146  N.  Y.  55;  Marsh  v.  Graham,  19  Misc. 
263;  44  N.  Y.  Supp.  253,  Sp.  T. 

Where,  according  to  the  practice  in  a 
county,  but  one  notice  of  trial  is  required  in 
any  case,  plaintiff,  recovering  judgment  in 
an  action  for  damages  for  death,  after  one 
mistrial,  is  not  entitled  to  an  allowance  of 
two  items  of  $15,  under  §  3251,  subd.  3. 
Seifter  v.  Brooklyn  Heights  R.  Co.,  53  App. 
Div.  443;  65  N.  Y.  Supp.  1123. 

When  an  action  has  been  noticed,  the 
party  prevailing  either  at  trial  or  on  mo- 
tion to  dismiss  for  want  of  prosecution  is 
entitled  to  costs  for  all  proceedings  after 
notice  of  trial  and  term  costs,  not  exceed- 
ing five,  though  the  notice  of  trial  was  not 
fiven  by  him,  but  by  his  opponent.  An- 
rews  v.  Schnitzler,  48  N.  Y.  Supr.  173;  2 
Civ.  Proc.  18. 

Where  there  is  neither  answer,  demurrer, 
nor  reply  in  an  action  for  divorce,  plain- 
tiff is  not  entitled  to  costs  after  notice  of 
trial.  Cohen  v.  Cohen,  72  Hun  393;  55 
State  Rep.  468 ;  25  N.  Y.  Supp.  387. 

Witness  examined.  —  A  party  is  en- 
titled to  tax  $10  for  each  witness  examined 
before  trial.  Marston  v.  Herbert,  60  How. 
490;  3  Law  Bull.  33,  Barrett,  J. 

The  fact  that  the  testimony  was  not  used 
or  duly  filed  makes  no  difference.     lb. 

Where  a  party  to  an  action  was  exam- 
ined before  trial,  pursuant  to  a  stipulation, 
and  not  under  an  order  of  court  obtained 
as  provided  in  §§  870,  871,— -Held,  that  $10 
costs  for  such  examination  could  not  be 
taxed.  Newman  v.  Grieff,  3  Civ.  Proc  362, 
N.  Y.  Supr.,  O'Gorman,  J. 

Ten  dollars  is  taxable  for  attendance  up- 
on the  examination  of  a  party  before  trial, 
though  the  examination  be  waived.  Steiner 
v.  Ainsworth,  53  How.  31.  London,  J. 

Where  the  parties,  instead  of  taking  the 
deposition  of  a  party  or  of  a  witness  under 
an  order  of  the  court,  stipulate  in  writing 
that  such  depositions  be  taken  before  a 
judge  or  referee  at  a  time  and  place  speci- 
fied, the  successful  party  is  entitled  to 'tax 
$10  costs  for  each  deposition  so  taken. 
Smith  v.  Servis,  59  Hun  652;  13  N.  Y. 
Supp.  941. 

Commission.— But  one  charge  of  $10 
can  be  made  for  all  the  interrogatories  an- 
nexed to  a  commission;  although  a  number 
of  witnesses  are  named  in  the  commission 
and  separate  interrogatories  are  drawn  for 
each.  O'Brien  v.  Comm.  F.  Ins.  Co.,  38  N. 
Y.  Supr.  4,  rev'd  on  another  point,  63  N. 
Y.  108;  Johnson  v.  Chappell,  7  Daly  43.  . 

Among  the  items  of  plaintiff's  costs  taxed 
was  one  of  $30  for  attending  the  taking  of 
depositions  of  three  witnesses  in  another 
State,  two  of  which  witnesses  were  exam- 
ined for  plaintiff  and  one  for  defendant, 
their  testimony  relating  to  one  of  the  causes 
of  action,  as  to  which  plaintiff  was  non- 
suited.— Held,  plaintiff  was  entitled  to  that 
sum ;  that  a  commission  having  been  issued, 
the  statutory  allowance  followed  the  right 
to  costs,  and  neither  the  taxing  officer  nor 
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the  court  could  institute  an  inquiry  as  to 
the  necessity  therefor,  and  the  allowance 
did  not  depend  upon  success  as  to  the  par- 
ticular cause  to  which  the  proof  was  di- 
rected, but  only  upon  such  success  in  the 
action  as  carried  with  it  a  right  to  general 
costs;  but  held,  that  only  one  fee  of  $10 
could  be  charged,  not  that  sum  for  every 
witness  examined.  Burns  v.  D.  L.  &  W.  R. 
R.  Co.,  135  N.  Y.  268;  48  State  Rep.  106, 
modfg  63  Hun  19;  42  State  Rep.  171. 

When  trial  fee  allowed  and  when  not. 
— Where,  in  divorce,  there  is  neither  an 
answer,  demurrer,  nor  reply,  and  the  court 
gives  judgment  for  plaintiff  on  her  applica- 
tion after  taking  proof,  plaintiff  is  not  en- 
titled to  a  trial  fee.  Cohen  v.  Cohen,  72 
Hun  393;  25  N.  Y.  Supp.  387;  55  State 
Rep.  468. 

If,  on  the  case  being  called,  plaintiff  fails 
to  appear,  and  defendant  takes  an  order 
dismissing  the  complaint,  he  is  entitled  to 
a  trial  fee.  Dodd  v.  Curry,  4  How.  123;  2 
C.  R.  69,  Gridley,  J.;  Cole  v.  Lowry,  23 
Civ.  Proc.  113,  C.  P.,  Giegerich,  J. 

Assessment  of  damages  in  condemnation 
proceedings  is  not  a  trial.  Man.  Ry.  v. 
Kent,  80  Hun  559;  30  N.  Y.  Supp.  959. 

Entitled  to  on  demurrer  overruled  with 
leave  to  answer.  Jones  v.  Butler,  83  Hun 
91;  63  State  Rep.  814;  31  N.  Y.  Supp.  401, 
rev'd,  on  other  ground,  146  N.  Y.  55;  Marsh 
v.  Graham,  19  Misc.  263;  44  N.  Y.  Supp. 
253,  Sp.  T.;  Garrett  v.  Wood,  61  App.  Div. 
294 ;  70  N.  Y.  Supp.  359. 

Or  juror  withdrawn.  Browning  v.  Gold- 
man, 35  Misc.  272;  71  N.  Y.  Supp.  822, 
App.  T. 

On  motion  to  overrule  demurrer  as  friv- 
olous if  decision  on  merits.  McWilliams  v. 
Davton,  27  Misc.  828;  57  N.  Y.  Supp.  819, 
City  Ct. 

Default  opened  upon  payment  of  $10  costs. 
Plaintiff  entitled  to  tax  costs  for  two  trials, 
the  inquest  being  one.  Baker  v.  McMullen, 
28  Misc.  128;  58  N.  Y.  Supp.  1086,  App.  T. 
Where  nonsuit  and  on  appeal  reversed 
and  judgment  absolute  ordered,  plaintiff  is 
not  entitled  to  an  additional  trial  fee  for 
assessment  of  damages.  Young  v.  Syracuse 
&  Bingham  R.  R.,  35  Misc.  114;  71  N.  Y. 
Supp.  221,  Sp.  T. 

The  answer  in  an  action  did  not  deny 
the  allegations  of  the  complaint,  but  set  up 
damages  which  defendants  claimed  to  recoup 
against  any  demand  proved  on  the  trial. 
Defendants  failed  to  appear  on  the  trial,  an 
inquest  was  taken,  and  plaintiffs  entered 
judgment  thereon. — Held,  that  an  issue  was 
presented  by  defendants'  plea  of  recoup- 
ment, which  was  disposed  of  by  the  judg- 
ment and  that  the  plaintiffs  were  entitled  to 
tax  a  trial  fee.  Weiss  v.  Morrell,  7  Misc. 
541;  58  State  Rep.  319;  28  N.  Y.  Supp.  61, 

C.  P. 

Where  defendant  does  not  appear,  and  a 
reference  and  proofs  are  necessary,  there 
can  be  no  trial  fee,  as  there  is  no  issue. 
Chapman  v.  Lemon,  11  How.  235,  Harris,  J. 

A  trial  fee  is  taxable,  if  a  trial  has  been 
entered  upon,  whether  the  trial  results  in 
a  verdict  or  not;   as  where  the  jury  dis- 


agree. Hamilton  v.  Butler,  4  Rob.  654;  19 
Abb.  446;  30  How.  36,  Robertson,  J. 

See,  as  to  a  nonsuit,  Allaire  v.  Lee,  1 
Abb.  125;  4  Duer  609,  Oakley,  J. 

If,  after  the  jury  has  been  impanelled, 
and  a  witness  examined,  a  reference  to  hear 
and  determine  is  ordered,  the  proceedings 
at  circuit  do  not  constitute  a  trial.  Third 
Nat  Bk.  v.  McKinstry,  2  Hun  443;  5  T.  & 
C.  52.  But  see  Wiggins  v.  Arkenburgh,  4 
Sand.  688. 

Where  a  juror  is  withdrawn  by  plaintiff 
without  payment  of  costs,  and  defendant 
ultimately  succeeds,  he  may  tax  a  trial  fee 
therefor.  Mott  v.  Consumers'  Ice  Co.,  8 
Daly  244;  Dewey  v.  Stewart,  6  How.  405, 
N.  Y.  Supr. 

On  discontinuance  on  payment  of  costs 
after  notice  of  trial,  but  before  trial  is  had, 
no  trial  fee  can  be  taxed.  Arnheim  v.  Bar- 
rett, 1  Law  Bull.  93,  C.  P.,  Beach,  J.;  Oel- 
berman  v.  Rosenbaum,  15  Civ.  Proc.  389, 
Lawrence,  J. 

Otherwise,  if  the  cause  is  called  for  trial. 
Jones  v.  Case,  38  How.  349.  Contra,  Stud- 
well  v.  Baxter,  33  Hun  331. 

When,  as  a  cause  was  about  to  be  moved 
for  trial,  an  order  was  entered  discontinu- 
ing it  on  payment  of  costs  to  be  taxed,  de- 
fendant was  held  not  entitled  to  a  trial  fee. 
There  had  been  a  prior  dismissal  of  the 
complaint  by  default,  and  on  that  a  trial 
fee  had  been  taxed,  and  on  setting  aside  the 
default  by  consent  $25  had  been  paid.  If, 
on  the  costs  not  having  been  paid  pursuant 
to  the  order,  the  action  had  been  again  dis- 
missed, another  trial  fee  could  have  been 
allowed.  As  long  as  costs  are  unpaid,  de- 
fendant may  either  enter  judgment  there- 
for and  issue  execution,  or  he  may  disregard 
the  order  and  proceed  with  the  action  as 
though  it  had  never,  been  entered.  Sutphen 
v.  Lash.  10  Hun  120.  See  Agricultural  Ins. 
Co.  v.  Bean,  45  How.  444,  Balcom,  J. 

Where  a  cause  is  reached  on  the  day  cal- 
endar and  moved  for  trial,  neither  party  can 
withdraw  without  being  liable  for  the  trial 
fee;  otherwise  if  it  is  not  reached  and 
moved.  Ehlers  v.  Willis,  63  How.  341,  N. 
Y.  Marine,  McAdam,  J. 

A  trial  fee  is  taxable  where  the  cause  is 
discontinued  while  on  the  day  calendar, 
though  it  had  not  been  actually  called. 
Duperey  v.  Phoenix,  1  Abb.  N.  C.  133n,  N. 
Y.  Supr.,  Curtis,  J. 

At  the  trial,  before  impanelling  a  jury, 
plaintiff's  counsel  moved  for  judgment  on 
the  pleadings.  The  court  heard  arguments 
and  briefs  were  filed,  and  subsequently,  after 
the  jury  had  been  discharged  for  the 
term,  the  court  denied  the  motion  and  di- 
rected the  trial  to  proceed,  either  party  to 
have  liberty  to  put  the  cause  on  the  calen- 
dar, costs  to  abide  event.  The  case  was 
tried  at  the  subsequent  term. — Held,  that  the 
proceeding  at  the  first  term  was  not  a  trial ; 
that  the  order  directing  the  trial  to  pro- 
ceed at  the  subsequent  term  was  not  an 
order  for  a  new  trial,  and  that  plaintiff  was 
entitled  to  but  one  trial  fee.  Pach  v.  Gil- 
bert, 29  State  Rep.  833 ;  9  N.  Y.  Supp.  546, 
Buffalo  Supr.,  Beckwith,  J. 
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Where,  two  days  before  a  case  was  on 
the  day  calendar  and  was  called  for  trial, 
plaintiff's  attorneys  offered  to  discontinue 
and  pay  costs,  and  defendant's  attorney  re- 
fused to  accept  the  costs  or  discontinue  the 
action  until  after  he  had  made  a  motion 
for  an  extra  allowance,  and  thereafter  de- 
fendant's attorney  moved  for  and  obtained 
an  extra  allowance  of  $150, — Held,  that  the 
fact  that  the  case  had  appeared  on  the  cal- 
endar and  that  defendant  had  secured  an 
extra  allowance  did  not  entitle  him  to  a 
trial  fee,  and  that  it  could  not  be  taxed. 
McCOmb  v.  Kellogg,  13  Civ.  Proc.  150. 

A  cause  was  on  the  day  calendar,  and 
both  sides  ready,  when  it  was  discontinued 
by  consent,  on  defendant's  stipulating  to 
pay  taxable  costs.  It  appeared  that  the 
case  was  not  reached  in  its  regular  order. 
It  had  been  called  and  passed,  so  that  it 
could  not  have  been  called  for  trial. — Held, 
that  a  trial  fee  was  not  taxable.  Krons- 
berg  v.  Mayer.  15  N.  Y.  Supp.  328;  20  Civ. 
Proc.  80,  N.  Y.  Supr.,  Dugro,  J. 

A  trial  fee  cannot  be  taxed  where  a  case, 
though  upon  the  calendar,  is  not  ready  for 
trial  because  some  of  the  parties  had  not 
been  served  and  some  had  not  answered. 
Bowen  v.  Sweeny,  60  Hun  42 ;  49  State  Rep. 
603;  20  N.  Y.  Supp.  733. 

Defendants,  after  the  case  had  been 
called  for  trial,  and  plaintiff  had  moved  for 
judgment  on  the  pleadings,  paid  a  jury  fee 
to  the  clerk,  and  asked  leave  to  withdraw 
a  juror,  and  amend  their  answer,  which  was 
granted.  A  second  trial  resulted  in  a  ver- 
dict for  plaintiff. — Held,  that  plaintiff  was 
not  entitled  to  a  trial  fee  for  an  alleged 
trial  on  the  day  when  the  cause  was  first 
called.  Starr  Cash  Car  Co.  v.  Reinhardt, 
23  N.  Y.  Supp.  733,  N.  Y.  City  Ct. 

Where  plaintiff  serves  notice  on  defend- 
ants of  the  discontinuance  of  a  cause  before 
it  is  reached  on  the  calendar  or  moved  for 
trial,  and  no  further  proceedings  are  taken 
in  such  cause  at  that  circuit,  but  at  a  sub- 
sequent Special  Term  it  is  dismissed,  de- 
fendants are  not  entitled  to  a  trial  fee. 
Lockwood  v.  Salmon  River  Paper  Co.,  20 
N.  Y.  Supp.  967;  49  State  Rep.  302. 

Where,  upon  an  action  being  called  for 
trial  at  Special  Term,  defendant  moved  to 
dismiss  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  eauity,  and  the  court 
denied  the  motion  ana  directed  that  the 
cause  should  go  to  the  circuit  for  trial, — 
Held,  that  these  proceedings  were  not  a 
trial,  and  defendant,  upon  the  final  deter- 
mination of  the  action  in  his  favor,  was 
not  entitled  to  tax  a  trial  fee  therefor. 
Evans  v.  Ferguson,  10  Civ.  Proc.  57,  Mer- 
win.  J. 

Defendant  regularly  noticed  the  action 
for  trial,  while  the  motion  for  a  reargument 
was  pending,  moved  the  case  for  trial  when 
reached  and  took  regularly  a  judgment  dis- 
missing the  complaint. — Held,  that  this  was 
a  trial;  that  defendant  was  entitled  to  tax 
a  trial  fee  of  $30,  and  $25  for  proceedings 
before  and  after  trial.  Van  Gelder  v.  Hal- 
lenbeck,  18  State  Rep.  19. 


It  is  a  trial  where  the  complaint  is  dis- 
missed at  circuit,  as  not  stating  a  cause  of 
action.  Shannon  v.  Brower,  2  Abb.  377, 
Emott,  J.  See  Mora  v.  Gt.  West.  Ins.  Co., 
10  Bosw.  622. 

Where  ten  days  after  an  offer  of  judg- 
ment have  not  elapsed  when  plaintiff  takes 
an  inquest,  he  is  entitled  to  a  trial  fee. 
Hawley  v.  Davis,  5  Hun  642;  Herman  v. 
Lyons,  10  Hun  111. 

Where,  at  the  trial,  a  question  of  law 
is  reserved  and  is  subsequently  disposed  of 
at  Special  Term, — Held,  to  entitle  to  a  trial 
fee,  though  the  case  was  not  placed  on  the 
calendar,  being  a  judgment  ordered  on  a 
verdict  Waterbury  v.  Westervelt,  3  Sand. 
749;   1  C.  R.  N.  S.  215. 

Plaintiff  is  not  entitled  to  a  trial  fee  at 
a  term  for  which  he  should  have  known 
that  his  cause  was  not  ready  for  trial. 
Kohn  v.  Manhattan  Rv.  Co.,  59  State  Rep. 
34,  N.  Y.  Supr. 

On  an  order  sustaining  a  demurrer  to 
one  of  several  counterclaims,  plaintiff  is 
not  entitled  to  recover  costs  as  on  a  litiga- 
tion and  disposition  of  all  the  issues,  but 
he  is  entitled  to  only  $20,  trial  fee,  on  the 
determination  of  the  single  issue  involved. 
Kniering  v.  Lennon,  22  N.  Y.  Supp.  775; 
51  State  Rep.  907,  C.  P. 

The  amount  of  costs  to  be  recovered  in 
condemnation  proceedings  is  not  controlled 
by  §  3251,  subd.  3,  since  the  hearing  before 
the  commissioners  is  not  in  any  sense  a 
motion  or  a  reference:  nor  by  §  i015,  since 
it  is  not  the  taking  of  an  account.  In  re 
L.  S.  &  M.  S.  Ry.  Co.,  20  N.  Y.  Supp.  573. 

In  an  equity  suit,  where  there  are  issues 
of  fact  which  are  determined  by  a  referee, 
but  the  points  of  law  are  reserved,  only  the 
fee  for  a  trial  of  issue  of  fact  can  be  al- 
lowed. Wiggins  v.  Arkenburgh,  4  Sand. 
688. 

On  motion  for  rehearing  in  such  a  case 
at  General  Term,  a  fee  for  the  trial  of  is- 
sues of  law  is  taxable.    lb. 

A  trial  fee  is  not  taxable  on  a  motion 
for  a  new  trial  on  the  minutes.  Naugatuck 
Cutlery  Co.  v.  Rowe,  5  Abb.  N.  C.  142, 
Lawrence,  J.  Contra,  Muller  v.  Higgins, 
13' Abb.  N.  S.  297;  44  How.  224,  N.  Y. 
Supr.,  Monell,  J. 

The  argument  of  a  demurrer  is  a  trial 
of  an  issue  of  law;  so  is  the  argument  of 
an  appeal  from  an  order  sustaining;  or  over- 
ruling a  demurrer,  and  a  trial  fee  is  al- 
lowable in  such  cases.  Van  Schaick  v. 
Winne,  8  How.  6,  Harris,  J.;  Sutherland 
v.  Tyler,  11  How.  251,  Harris,  J. 

To  one  of  the  counterclaims  interposed 
by  defendant  to  a  complaint  for  work,  labor, 
and  services,  plaintiff  demurred.  The  de- 
murrer was  sustained  with  leave  to  defend- 
ant "to  amend  his  answer  upon  payment 
of  the  costs  herein,  upon  said  demurrer." 
The  disbursements  being  paid,  the  clerk 
taxed  the  costs  at  twenty  dollars,  issue  of 
law. — Held,  proper.     Kniering  v.  Lennon. 

A  trial  fee  cannot  be  taxed  on  a  reference 
to  take  an  account  or  ascertain  damages. 
Taaks  v.  Schmidt,  25  How.  340,  Barnard, 
J.     Contra,    Wiggins    v.    Arkenburgh.    See 
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clause  of  subd.  3,  as  to  references  under  § 
3236. 

Assessment  by  sheriff's  jury  is  not  a  trial. 
Randolph  v.  Foster,  3  E.  D.  S.  648;  4  Abb. 
262,  Daly,  J. 

A  trial  fee  is  taxable  at  General  Term, 
where  a  verdict  is  taken  subject  to  the 
opinion  of  the  court.  Wilcox  v.  Curtiss, 
10  How.  91,  Crippen,  J. 

A  reference  to  admeasure  dower  is  an 
interlocutory  proceeding,  and  is  not  a  trial 
within  §  3251.  Price  v.  Price,  61  Hun  604; 
16  N.  Y.  Supp.  359;  41  State  Rep.  399. 

Where  the  sheriff's  return  to  a  habeas 
was  demurred  to  and  the  case  was  disposed 
of  on  the  demurrer,  the  proceedings  are 
analogous  to  the  trial  of  an  issue  of  law 
and  a  similar  trial  fee  is  properly  taxed; 
but  as  there  is  no  notice  of  trial  in  such  a 
case,  nor  anything  resembling  such  a  no- 
tice, costs  before  notice  of  trial  should  not 
be  allowed.  Estate  of  McMaster,  14  Civ. 
Proc,   195;   16  State  Rep.  240. 

Two  trial  fee*. — A  trial  fee  may  still 
be  taxed  for  each  trial.  Lafond  v.  Jetzko- 
witz,    17  Abb.  N.  C.  87,  Andrews,  J. 

Where  a  case  was  placed  by  plaintiff  on 
the  short-cause  calendar,  and,  after  the 
trial  had  proceeded  for  an  hour  without 
being1  concluded,  was  sent  back  to  the  gen- 
eral calendar,  and  tried  in  regular  course, 
defendant  is  entitled,  on  a  judgment  in  his 
favor,  to  tax  two  items  of  costs  for  prepara- 
tion for  trial  and  two  trial  fees.  Gilrov  v. 
Badger,  28  Misc.  143;  58  N.  Y.  Supp.  1106, 
App.  T. 

Under  §  3251,  which  provides  that  $15 
costs  shall  be  awarded  for  all  proceedings 
after  notice  and  before  trial,  the  rejection 
by  the  trial  court's  clerk  of  all  costs  exceed- 
ing $15  was  proper,  notwithstanding  the 
fact  that  there  had  been  two  previous  trials. 
Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98;  68 
N.    Y.   Supp.  28. 

Under  §  3251,  allowing  $30  for  the  trial 
of  an  issue  of  fact,  ana  $10  in  addition 
thereto  where  the  trial  necessarily  occupies 
more  than  two  days,  it  was  error  to  refuse 
to  allow  plaintiff  $30  for  extra  time,  where 
this  and  two  previous  mistrials  had  each 
occupied  more  than  two  days.    lb. 

Under  subd.  3,  fixing  the  taxation  of 
costs  where  a  new  trial  is  had,  plaintiff  was 
entitled  to  $25  for  all  proceedings  after  the 
granting  of  and  before  a  new  trial,  where 
the  jury  rendered  a  verdict  for  him,  which 
was  set  aside  by  the  trial  court.    lb. 

The  trial  fee  is  properly  allowed  for  every 
time  the  cause  is  tried.  Hamilton  v.  But- 
ler, 4  Rob.  654;  19  Abb.  446;  30  How.  36, 
Robertson,  J. 

So  held,  where  jury  disagreed  on  the  first, 
but  found  a  verdict  for  defendant  on  the 
second.  Spring  v.  Day,  44  How.  390,  N.  Y. 
Supr.,  Van  Vorst,  J. 

The  fact  that  the  judge  was,  unknown 
to  all,  disqualified  by  interest,  so  that  a 
new  trial  is  necessary,  does  not  deprive  the 
successful  party  of  costs.  He  can  tax  costs 
for  both  trials.  Cregin  v.  Brooklyn  Cross- 
town  B.  R.  Co.,  19  Hun  349. 

Where  plaintiff  in  an  action  succeeds  on 


a  trial,  he  is  entitled  to  tax  a  trial  fee  for 
such  trial,  and  also  one  for  an  inquest  pre- 
viously taken  by  him  and  opened.  Candee 
v.  Jones,  13  Civ.  Proc.  160,  N.  Y.  City  Ct., 
Nehrbas,  J. 

Where  two  inauests  were  had  on  default 
in  an  action,  which  were  afterwards  opened 
on  terms,  plaintiff,  on  recovering  judgment) 
is  entitled  to  tax  a  trial  fee  for  each  in- 
quest. Wessels  v.  Carr,  6  N.  Y.  Supp.  535; 
22  Abb.  N.  C.  464,  N.  Y.  City  Ct.,  Nehr- 
bas, J. 

Where  a  cause  appeared  on  the  day  cal- 
endar, and  was  dismissed,  and  thereafter 
the  default  was  opened  without  the  imposi- 
tion of  terms,  and  a  trial  had  resulting  in 
the  dismissal  of  the  complaint,  defendant 
is  entitled  to  tax  two  trial  fees.  Cole  v. 
Lowry,  23  Civ.  Proc  113;  23  N.  Y.  Supp. 
674,  C.  P.,  Giegerich,  J. 

Where  an  inquest,  taken  in  an  action,  is 
afterwards  opened  and  the  cause  finally 
tried,  resulting  in  judgment  for  plaintiff, 
the  taxation  of  two  trial  fees  is  proper. 
Hoffman  Brewing  Co.  v.  Volpe,  4  Misc.  260; 
53  State  Rep.  179;  23  N.  Y.  Supp.  812,  N. 
Y.  City  Ct. 

Where  a  default  is  opened  on  defendant's 
application  on  condition  of  payment  of  $20 
costs  and  witness  fees,  plaintiff  is  entitled, 
on  recovery  at  trial,  to  a  full  bill  of  costs 
without  deducting  the  $20.  He  can  have 
two  trial  fees.  Lennon  v.  Macintosh,  19 
Abb.  N.  C.  175,  N.  Y.  City  Ct.,  McAdam,  J. 

Trial  more  than  two  days. — If  the 
case  is  submitted  on  written  points,  and 
more  than  two  days  are  employed  in  the 
trial,  including  the  preparation  and  sub- 
mission of  points  or  argument,  the  addi- 
tional fee  of  $10  is  taxable.  Mygatt  v. 
Willcox,  35  How.  410,  Murray,  J. 

Where  the  trial  was  commenced  on  the 
afternoon  of  Nov.  28,  proofs  were  closed 
and  the  jury  retired  on  the  afternoon  of 
Nov.  29,  and  returned  with  verdict  on  the 
morning  of  Nov.  30, — Held,  that  the  trial 
had  not  occupied  more  than  two  days. 
Washburne  v.  Oliver,  62  How.  482,  Ham- 
mond, Co.  J. 

Semble,  a  trial  is  closed  when  the  case 
is  submitted  to  the  court,  referee,  or  jury, 
lb. 

Where  a  case  was  tried  within  two  days, 
the  fact  that  counsel  was  given  additional 
time  to  submit  briefs,  should  not  be  con- 
sidered as  adding  to  the  trial,  so  as  to  make 
it  more  than  two  days,  and  entitle  the  suc- 
cessful party  to  $10  costs.  Evans  v.  Fer- 
guson, 10  Civ.  Proc.  67,  Merwin,  J. 

Making  case. — The  printing  of  evidence 
taken  before  a  referee  to  whom  a  special 
proceeding  was  referred  to  hear  and  report, 
and  used  on  the  hearing  at  Special  Term 
with  the  referee's  report  and  other  papers, 
is  not  the  making  of  a  case  for  which  a 
fee  of  $20  may  be  taxed.  In  re  Clerke's 
Estate,  15  N.  Y.  Supp.  867,  Rumsey,  J. 

The  appeal-book  on  appeal  from  a  de- 
cision on  a  demurrer  is  not  a  case  within 
this  section.  Victory  Webb  Print.  Co.  v. 
Beecher,  4  Law  Bull.  41,  Barrett,  J. 

Where  one  not  a  party  applies  on  mo- 
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tion  in  foreclosure  to  establish  tbe  lien  of  a 
mortgage  and  a  reference  is  had,  the  proofs 
and  exhibits  before  the  referee,  and  his  re- 
quests and  findings  form  a  part  of  his  re- 
port. When  certified  by  the  clerk  to  the 
appellate  court,  it  cannot  be  said  that  a 
case  was  prepared  and  settled,  for  which 
costs  can  be  allowed.  Byrnes  v.  Labagh,  10 
State  Rep.  728,  Potter,  J. 

Motion  for  a  new  trial. — On  a  motion 
for  a  new  trial  on  a  case,  the  moving  party, 
if  successful,  is  entitled  to  costs;  before 
argument  $20.  for  argument  $40.  Stitt  v. 
Rowley,  37  How.  179,  Board  man,  J.;  Pil- 
grim v.  Donnelly,  15  Abb.  N.  C.  240;  1  How. 
N.  S.  281,  Barnard,  J. 

Where  a  motion  for  a  new  trial  is  based 
upon  a  case  made  and  settled,  the  success- 
ful party  is  entitled  to  full  costs.  Koeppel 
v.  Koeppel,  50  Misc.  619;  98  N.  Y.  Supp. 
215. 

Upon  the  granting  of  an  order  for  a  new 
trial  because  of  a  mistrial,  costs  cannot  be 
imposed  as  a  condition,  a  new  trial  being 
in  such  case  a  matter  of  right.  Terriberry 
v.  Mathot,  110  App.  Div.  370;  97  N.  Y. 
Supp.  20. 

A  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  is  one  involv- 
ing an  issue  of  fact  within  §  997,  requiring 
a  motion  for  a  new  trial  on  an  issue  of 
fact  to  be  made  on  a  case  settled  and  signed 
by  the  trial  judge,  so  as  to  entitle  the  pre- 
vailing party  to  costs  "as  upon  appeal," 
as  provided  by  §  3251,  subd.  3.  Davis  v. 
Grand  Rapids  F.  Ins.  Co.,  5  App.  Div.  36; 
39  N.  Y.  Supp.  71,  aftVg  15  Misc.  78;  36 
N.  Y.  Supp.  791;  Reid  v.  Gaedeke,  38  App. 
Div.  107;  57  N.  Y.  Supp.  414;  29  Civ. 
Proc.  212;  Garvey  v.  U.  S.  Horse  and  Cat- 
tle Show,  38  N.  Y.  Supp.  171;  73  State 
Rep.  360,  C.  P.,  Sp.  T.;  see  and  compare 
Warner  v.  West  Trans.  Co.,  5  Rob.  490; 
Hosley  v.  Colerick,  9  Civ.  Proc  43;  3  How. 
N.  S.  169,  Sp.  T. 

Where  a  motion  for  a  new  trial  at  Spe- 
cial Term  after  trial  by  jury  is  based, 
among  other  things,  "on  the  settled  case 
herein,"  it  will  be  regarded  as  having  been 
made  "on  a  case"  within  §  3251,  subd.  3. 
Perkins  v.  Brainard  Quarry  Co.,  11  Misc. 
337;  32  N.  Y.  Supp.  236,  C.  P. 

Costs  are  not  discretionary,  but  a  mat- 
ter of  right,  and  should  not  be  to  abide 
the  event.  Stewart  v.  J.  Harper  Bonnell 
Co.,  20  Misc.  174;  45  N.  Y.  Supp.  735,  City 
Ct.;  Smith  v.  City  of  New  York,  55  App. 
Div.  90;  66  N.  Y.  Supp.  1046;  8  N.  Y.  Ann. 
Cas.  389;  Silverman  v.  Dry  Dock  and  E.  R. 
R.  Co.,  74  N.  Y.  Supp.  481;  Garvey  v.  U. 
S.  Horse  &  Cattle  Show,  1  N.  Y.  Ann.  Cas. 
406;  38  N.  Y.  Supp.  171;  73  State  Rep. 
360,  C.  P. 

Motion  for  new  trial  for  errors  of  law, 
being  a  matter  of  right,  should  be  with  ten 
dollars  costs.     Smith  v.  City  of  New  York. 

Motion  on  ground  of  newly  discovered 
evidence  and  mistake  in  computing  dam- 
ages granted  without  costs  to  moving  party 
and  usually  with  costs  as  a  condition;  no 
allowance  for  a  case  used  merely  in  aid  of 
affidavits,  and  this  does  not  give  absolute 


right  to  costs.     Wilson  v.  Abbott,  68  N.  Y. 
Supp.  867,  Sp.  T. 

The  items  allowed  are  costs  of  trial,  mak- 
ing and  serving  case,  before  argument  and 
argument,  but  not  costs  after  notice  of 
trial,  term  fees,  nor  costs  of  appeal  from 
the  judgment.  Fleischman  v.  Yagel,  16 
Misc.  511;  74  State  Rep.  43;  38  N.  Y. 
Supp.  523,  Sp.  T. 

Costs  are  imposed  upon  moving  party 
where  the  order  is  discretionary,  as  against 
weight  of  evidence,  mistake  of  jury,  or  to 
promote  substantial  justice.  Presumed  to 
be  such  an  order  unless  grounds  are  stated. 
Fleischman  v.  Yagel. 

Allowing  $10  costs  to  abide  the  event  on 
an  order  denying  a  new  trial  is  erroneous. 
The  Code  fixes  the  amount  of  costs  in  such 
cases.  Wilcox  v.  Daggett,  15  Week.  Dig. 
208. 

If,  after  a  motion  for  a  new  trial  is 
argued,  a  reargument  before  another  judge 
is  ordered,  two  argument  fees  may  be  taxed. 
Guckenheimer  v.  Angevine,  16  Hun  453. 

On  a  motion  for  a  new  trial  on  the  min- 
utes, motion  costs  may  be  allowed  or  denied 
in  the  discretion  of  the  court.  Naugatuck 
Cutlery  Co.  v.  Rowe,  5  Abb.  N.  C.  142,  Law- 
rence, J.  Contra,  Muller  v.  Higgins,  13 
Abb.  N.  S.  297 ;  44  How.  224,  Monell,  J. 

It  was  held,  under  the  former  section, 
that,  on  a  motion  for  a  new  trial,  the  suc- 
cessful party  is  also  entitled  to  a  term  fee 
for  each  term  the  cause  was  on  the  cal- 
endar and  not  reached.  Van  Schaick  v. 
Winne,  8  How.  5,  Harris,  J.;  and  see  Ells- 
worth v.  Gooding,  8  How.  1.  Harris.  J.; 
Moore  v.  Cockroft,  9  How.  479.  Or  post- 
poned. Hager  v.  Danforth,  8  How.  448, 
Parker,  J. ;  Merch.  Bk.  Ass.  v.  Kiersted,  10 
How.  400;  4  Duer  639;  Ma  lam  v.  Simpson, 
12  Abb.  225;  20  How.  488,  Barnard,  J. 
Contra,  Jackett  v.  Judd,  18  How.  385,  Mar- 
vin, J. 

The  party  opposing  the  motion,  if  suc- 
cessful, is  entitled  to  costs;  for  amend- 
ments to  case  $10,  before  argument  $20,  for 
argument  $40.  Selover  v.  Wisner,  37  How. 
176,  Balcom,  J.  See  Rousso  v.  Vontrin,  41 
How.  8,  James,  J. 

Lunacy  proceedings. — In  proceedings  to 
traverse  an  inquisition  in  lunacy  where  the 
issues  have  been  framed  and  submitted  to 
a  jury,  which  embraced  the  whole  issue  of 
fact  between  the  parties,  the  prevailing 
party  is  entitled  to  tax  $20  on  application 
for  the  final  order  as  on  special  verdict  be- 
fore argument  and  $40  for  argument.  Mat- 
ter of  Owens,  31  Abb.  N.  C.  480,  C.  P., 
Daly,  J. 

New  trial.— The  allowance  of  $25  where 
a  new  trial  shall  be  had,  etc..  applies  only 
to  cases  where  a  new  trial  has  been  granted; 
it  does  not  apply  to  the  case  of  a  new  trial 
by  reason  of  the  disagreement  of  the  jury. 
Hamilton  v.  Butler,  4  Rob.  654;  19  Abb. 
446;  30  How.  36,  Robertson,  J. 

$25  may  be  taxed  for  costs  after  trial 
on  every  new  trial;  also  a  trial  fee  for 
every  trial;  also  $10  for  every  witness,  ex- 
amined under  order.  Faber  v.  Van  Tassell. 
4  Law  BulL  30,  N.  Y.  Supr.,  Arnoux,  J. 
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The  term  "special  verdict"  only  applies 
to  actions  at  law.  Items,  costs  $20  before 
argument  and  $40  for  argument,  disallowed. 
Arteage  v.  Lee,  5  Law  Bull.  65,  Cullen,  J. 

Where  a  judgment  was  reversed  at  Gen- 
eral Term,  and  a  new  trial  ordered,  and 
plaintiff  moves  for  a  reargument,  but  does 
not  obtain  a  stay  of  proceedings,  defendant 
may  notice  the  case  for  trial,  and  is  en- 
titled  to  move  it  when  reached,  and  take 
such  judgment  as  he  is  entitled  to  in  the 
usual  and  ordinary  conduct  of  a  case,  and 
should,  upon  the  taxation  of  costs,  be  al- 
lowed for  such  proceedings  $25  costs  for 
all  proceedings  after  granting  and  before 
the  new  trial,  and  $30  trial  fee,  and  this, 
notwithstanding  plaintiff  in  his  motion  pa- 
pers stipulated  to  discontinue  the  action  if 
the  reargument  of  the  appeal  was  denied. 
Van  Oelder  v.  Ha  lien  beck,  15  Civ.  Proc. 
333. 

A  trial  after  opening  an  inquest  is  not 
a  new  trial  within  the  provision  allowing 
costs  for  proceedings  after  granting  a  new 
trial.  Wessels  v.  Carr,  22  Abb.  N.  C.  464; 
6  N.  Y.  Supp.  535,  N.  Y.  City  Ct.,  Nehr- 
bas,  J. 

Motions. — Where  a  defendant  obtains  an 
order  for  interpleader,  and  is  allowed  costs 
of  the  action,  ten  dollars  only  can  be  al- 
lowed where  the  motion  is  made  before  an- 
swer. Bowery  Sav.  Bk.  v.  Mahler,  45  N. 
Y.   Supr.  619. 

A  provision  for  costs  may  be  inserted  in 
the  order  signed  by  a  justice  of  the  city 
court  although  the  memorandum  announc- 
ing his  determination  of  a  motion  filed  does 
not  mention  costs.  Orlando  v.  Palladino, 
61    Misc.  103;   112  N.  Y.  Supp.  1118. 

An  order  putting  the  cause  over  the  term 
and  imposing  costs  to  be  paid  within  twen- 
ty days  after  service  of  the  order,  or  the 
answer  would  be  struck  out,  having  been 
nerved  by  mail, — Held,  that  defendant  had 
forty  days  in  which  to  make  the  payment. 
Van  v.  Madden,  134  App.  Div.  750;  119  N. 
Y.  Supp.  477. 

The  provision  of  the  order  being  highly 
penal, — Held,  that  the  costs  mentioned 
would  be  construed  to  relate  only  to  the 
costs  allowed  for  moving  the  case  over  the 
term,  and  not  to  the  costs  on  the  denial  of 
the  defendant's  motion  for  judgment,  which 
latter  are  ordinary  motion  costs,  to  be  col- 
lected in  the  manner  provided  by  law.     lb. 

Motion  costs  and  expenses  of  reference 
are  all  that  are  allowed  for  ascertaining 
damages  after  final  judgment,  although  ex- 
pense incurred  by  reason  of  defendant^  con- 
tempt. Bishop  v.  Hendrick,  82  Hun  323; 
64  State  Rep.  100;  31  N.  Y.  Supp.  502. 

Or  in  surplus  proceedings.  Fowler  v. 
Fowler,.  147  N.  Y.  673. 

Or  proceedings  to  tax  bill  of  expert 
against  City  of  New  York  for  services  in 
condemnation  proceedings.  Re  Mavor  of 
New  York,  69  N.  Y.  Supp.  178,  Sp.  'I\ 

Or,  in  ascertaining  damages  sustained 
by  injunction,  may  be  awarded  in  addition 
to  amount  secured  by  undertaking.  O'Con- 
nor v.  N.  Y.  &  Yonkers  Land  Imp.  Co.,  8 


Misc.   243;    59   State  Rep.   218;    28   N.    Y. 
Supp.  544,  C.  P. 

Where  on  motion  to  overrule  demurrer 
as  frivolous  court  hears  merits,  no  costs  of 
motion  in  addition  to  trial  costs.  McWil- 
liam  v.  Dayton,  27  Misc.  828;  57  N.  Y. 
Supp.  819,  Citv  Ct. 

After  an  order  to  compel  plaintiff  to  ac- 
cept an  answer  upon  payment  of  costs  of 
motion  has  been  complied  with  without  pay- 
ment, plaintiff  cannot  have  the  order 
amended  to  deny  the  motion  unless  costs 
are  paid.  Austin  v.  Witmer,  32  Misc.  388; 
66  N.  Y.  Supp.  721,  Sp.  T. 

Where  no  time  of  payment  of  motion 
costs  is  prescribed  they  become  due  in  ten 
days.     lb. 

Motion  to  charge  receiver  with  costs 
should  be  made  before  trial  court  but  may 
be  made  at  a  Special  Term.  Bourden  v. 
Martin,  74  Hun  246;  56  State  Rep.  314;  26 
N.  Y.  Supp.  378,  affi'd  142  N.  Y.  669,  no 
opinion. 

Motion  costs  will  be  allowed  in  proceed- 
ings taken  in  aid  of  a  judgment  or  decree. 
Bishop  v.  Hendrick,  82  Hun  323;  31  N.  Y. 
Supp.  502;   64  State  Rep.   100. 

Costs  on  granting  an  order  of  discovery 
should  be  made  to  abide  the.  event.  Mc- 
Grath  v.  Alger,  40  App.  Div.  610;  57  N.  Y. 
Supp.  519. 

Costs  cannot  be  granted  upon  a  default 
under  a  notice  of  motion  which  does  not 
ask  for  them.  Smith  v.  Fleischman,  17 
App.  Div.  532;  45  N.  Y.  Supp.  553. 

An  application  for  a  bill  of  interpleader 
is  a  proceeding  in  the  action  and  is  not 
a  special  proceeding.  Bowery  Sav.  Bk.  v. 
Mahler. 

On  a  motion  at  General  Term  for  a  new 
trial,  motion  costs  are  to  be  allowed. 
Potsdam  &  W.  R.  R.  Co.  v.  Jacobs,  10  How. 
453,  Hubbard,  J.  But  see  Ellsworth  v, 
Gooding,  8  How.  1,  Harris,  J. 

Costs  on  a  reference  to  ascertain  the 
party  entitled  to  surplus  in  foreclosure  are 
motion  costs  only,  so  far  as  they  are  pay- 
able from  the  fund.  Borland  v.  Alliond,  8 
Daly  126,  J.  F.  Daly,  J. 

The  costs  allowed  upon  a  motion  must 
not  exceed  $10.  Schriver  v.  Schriver,  12 
Week.  Dig.  328;  Stanton  v.  King,  76  N.  Y. 
585.  But  quaere,  under  this  section  "to 
each  party  to  whom  costs  are  awarded," 
and  §  3236. 

Where  one  notice  of  motion  is  given  en- 
titled in  six  cases,  only  motion  costs  should 
be  allowed.  Sharkev  v.  Morgan,  14  State 
Rep.  940. 

On  granting  a  motion  to  allow  defendant 
in  several  actions  brought  by  creditors  to 
set  aside  an  assignment,  $10  costs  were 
properly  allowed  to  plaintiffs  in  each  case. 
But  $25  costs  before  notice  in  each — Held, 
improper.  Brown  v.  May,  17  Abb.  N.  C. 
208. 

Where  one  of  several  defenses  is  demurred 
to  and  the  demurrer  sustained,  leaving  the 
main  issue  to  be  determined  by  trial,  the 
practice  in  N.  Y.  city  court  is  to  allow  $20 
as  argument  fee  of  an  issue  of  law,  allow- 
ing full   costs  only  where   a   demurrer   to 
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the  entire  answer  is  sustained.    Basso  v. 
Basso,  19  Abb.  N.  C.  173,  N.  Y.  City  Ct. 

Upon  a  motion  for  counsel  fee  and  ali- 
mony in  divorce,  the  court  or  judge,  may 
allow  as  costs  a  sum  not  exceeding  $10, 
and  may  also  allow  necessary  disbursements 
for  printing  and  referee's  fees,  but  cannot 
allow  stenographer's  fees.  Ward  v.  Ward, 
23  Civ.  Proc.  61;  21  N.  Y.  Supp.  587n,  N. 
Y.  Supr.,  Preedman,  J. 

Term  fees. — Term  fees  may  be  taxed  in 
the  first  judicial  district  for  terms  during 
which  the  case  is  on  the  calendar  of  the 
court,  although  it  is  not  reached  during 
those  terms.  Simpson  v.  Rowan,  13  Civ. 
Proc.  206,  N.  Y.  Supr.,  Truax,  J.;  Kahn 
v.  Coen,  31  Abb.  N.  C.  418,  C.  P.,  Bi  sen  off, 
J. 

A  prevailing  party  is  entitled  to  costs 
of  the  terms  other  than  that  at  which  the 
cause  was  tried,  under  §  3251,  subd.  3,  al- 
lowing such  costs  where  the  cause  "is  nec- 
essarily on  the  calendar,"  though  the  cause 
was  continued  from  term  to  term  by  con- 
sent. Deyo  v.  Morss,  21  Misc.  497;  48  N. 
Y.   Supp.   171,  Sp.  T. 

Where  plaintiff  was  permitted  to  dis- 
continue on  payment  of  taxable  costs,  and 
the  term,  at  time  of  the  discontinuance,  was 
the  first  at  which  the  cause  had  been  on  the 
calendar,  no  term  fee  is  allowable.  Evans 
v.  Silbermann,  7  App.  Div.  139;  40  N.  Y. 
Supp.    298. 

Where  case  adjourned  on  condition  that 
it  might  be  tried  before  special  jury  at 
non-jury  term,  entitled  to  term  iees,  al- 
though court  refused  to  try  case.  Crim  v. 
Drain,  64  App.  Div.  581;  72  N.  Y.  Supp. 
298. 

Amended  pleading  destroys  old  issue  and 
no  term  fees  therefor.  Herzfeld  v.  Reinach, 
26  Misc.  489 ;  57  N.  Y.  Supp.  669,  Sp.  T. 

No  term  fee  is  allowed  for  the  term  at 
which  the  cause  is  tried.  Place  v.  Butter- 
nuts Wool  &  C.  Mfg.  Co.,  28  How.  184, 
Campbell,  J. 

Term  fee  allowed  for  attending  at  cham- 
bers upon  notice  of  the  adverse  party  on  a 
demurrer.  Losee  v.  Bullard,  54  How.  319, 
Landon,  J. 

The  successful  party  is  entitled  to  a 
term  fee  for  the  term  in  which  a  cause  is 
set  down  for  a  particular  day  and  is  not 
reached.  Ormsby  v.  Babcock,  2  Abb.  253; 
4  Duer  680,  Duer,  J. 

And  for  the  term  at  which  the  action  is 
referred.  Benton  v.  Sheldon,  1  C,  R,  134, 
Gray,  J.  But  not  when  referred  against 
the  consent  of  the  defeated  party.  Sipperly 
v.  Warner,  9  How.  332,  Harris,  J.  Benton 
v.  Sheldon  was  referred  by  consent,  but  the 
decision  is  not  placed  on  that  ground.  In 
Fisher  v.  Hunter,  15  How.  156,  Harris.  J., 
the  action  was  referred  by  consent,  and  a 
term  fee  was  allowed. 

Where,  after  a  cause  had  been  a  term 
on  the  calendar,  it  was  referred, — Held,  a 
term  fee  for  that  eircuit  was  not  allowable. 
Perry  v.  Livingston,  6  How.  404,  W.  F.  Al- 
len, J. 

A  term  fee  is  allowable  for  a  term  at 
which   the  party   attends  to  try,   and   the  I 


cause  goes  off  without  his  fault.  Fisher  t. 
Hunter;  Minturn  v.  Main,  2  Sand.  737.  As 
where  counsel  are  otherwise  engaged. 
Forbes  v.  Locke,  8  How.  218,  Welles,  J. 

Term  fees  are  not  taxable  for  terms  dur- 
ing which  an  appeal  from  a  judgment  is 
upon  the  General  Term  calendar,  but  is  im- 
properly there  because  the  findings  have  not 
been  properly  made  and  signed,  and  the  case 
therefore  is  not  in  a  condition  for  the  con- 
sideration of  the  court.  Nobis  v.  Pollock, 
18  Civ.  Proc.  1 ;  13  N.  Y.  Supp.  837,  Pat- 
terson, J. 

Where  it  was  agreed  that  a  commission 
should  issue  to  take  the  testimony  of  one 
of  the  parties  and  of  witnesses  without 
the  State,  and  that  such  stipulation  should 
act  as  a  stay,  and  thereafter,  but  before 
the  stipulation  was  reduced  to  writing  and 
signed,  plaintiff  gave  notice  of  trial,  and 
the  case,  when  reached  upon  the  calendar, 
was  put  off  for  the  reason  that  such  com- 
mission had  not  been  returned, — Held,  that 
plaintiff,  upon  an  offer  of  judgment  being 
made  and  accepted  after  the  return  of  the 
commission,  was  entitled  to  tax  term  fees 
for  the  terms  the  case  was  upon  the  cal- 
endar. Simpson  v.  Rowan,  13  Civ.  Proc. 
206.   N.  Y.   Supr.,  Truax,  J. 

Where  an  action  was  noticed  for  trial 
at  the  October  circuit,  and  a  note  of  issue 
filed  and  the  case  was  tried  on  Nov.  23,  a 
new  circuit  having  commenced  on  Nov.  14, 
— -Held,  that  the  party  succeeding  on  the 
trial  was  entitled  to  tax  one  term  fee. 
Ellsworth  v.  Parkes,  13  Civ.  Proc.  208n, 
Bartlett,  J. 

In  a  case  sent  to  circuit  from  Special 
Term,  when  the  cause  came  on  for  trial  at 
the  January  circuit  it  was  stipulated  that 
it  be  tried  at  a  Special  Term,  and  it  was 
afterwards,  in  March  of  the  same  year,  tried 
at  an  adjourned  Special  Term. — Held,  that 
the  successful  party  was  entitled  to  tax  a 
term  fee  for  the  January  circuit.  Evans  v. 
Ferguson,  10  Civ.  Proc.  57,  Merwin,  J. 

An  equity  cause,  having  been  noticed  for 
trial  by  both  parties  for  three  circuits,  was 
tried  at  the  first  Special  Term  and  judg- 
ment rendered  for  defendant. — Held,  that 
plaintiff  having  noticed  the  cause  for  trial 
at  the  circuits,  was  estopped  from  denying 
that  it  was  necessarily  on  the  calendar  for 
those  terms,  and  defendant  was  entitled  to 
those  term  fees.  Stanswood  v.  Benson,  2 
Law  Bull.  39,  Martin,  Co.  J. 

Where  an  appeal  was  on  General  Term 
calendar,  and  not  reached  at  the  first  term, 
but  was  reached  at  a  subsequent  term  and 
dismissed,  the  court  refusing  to  hear  it,— - 
Held,  the  respondent  was  entitled  to  his 
term  fee  for  all  the  terms  during  which  the 
appeal  was  on  the  calendar  and  not  reached, 
but  not  for  the  term  at  which  the  court 
refused  to  hear  it.  Eckerson  v.  Spoor,  3 
C.  R.  70;  4  How.  361,  Parker,  J. 

If  parties  do  not  dispose  of  their  causes 
when  reached,  they  are  not  in  common  pleas 
entitled  to  the  costs  of  the  term.  Hendricks 
v.  Bouck,  2  Abb.  260;  4  E.  D.  S.  461. 

Where  a  note  of  issue  was  filed  June 
12,  1889,  and  notice  of  trial  first  given  for 
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the  February,  1891,  term,  and  the  case  then 
appeared  upon  the  calendar  and  went  off 
by  .stipulation  between  the  parties,  and 
plaintiff  in  December,  1891,  was  permitted 
to  amend  his  complaint  on  paying  costs  to 
date, — Held,  that  defendant  was  not  enti- 
tled to  any  term  fees.  Gowing  v.  Levy,  22 
Civ.  Proc.  10;  43  State  Rep.  767. 

Term  fees  cannot  be  taxed  for  a  term  in 
which  the  case  was  regularly  on  the  cal- 
endar, and  for  which  he  had  noticed  it  for 
trial,  where  he  did  not  move  it  for  trial 
thereat,  and  it  was  reached  and  passed. 
Carroll  v.  Watters,  10  Civ.  Proc.  6,  Church- 
ill, J. 

Where  a  cause  goes  off  for  the  term  at 
the  request  of  one  party,  he  is  not  entitled, 
on  his  prevailing,  to  a  term  fee  for  that 
term.  Hannah  v.  Dexter,  15  Abb.  135, 
Clerke,  J.;  Hinman  v.  Bergen,  5  How.  245; 
3  C.  R.  225,  Morse,  J. 

A  party  at  whose  request  a  case  was 
postponed  cannot,  on  recovering  a  verdict, 
tax  a  fee  for  the  term  at  which  it  was  so 
postponed.  The  general  rule  is  that  a  suc- 
cessful party  is  entitled  to  his  term  fees 
when  he  attended  the  circuit,  prepared  for 
trial,  and  the  case,  through  no  fault  of  his, 
was  not  tried.  Gay  v.  Seibold,  3  Civ.  Proc. 
169,   Buffalo  Supr.,  Sheldon,  J. 

Where,  on  the  application  of  defendant, 
a  cause  is  put  over  the  circuit  on  payment 
of  $10  costs  and  disbursements,  which  are 
paid,  plaintiff,  on  recovering  a  verdict,  is 
not  entitled  to  tax  $10  term  fee  for  that 
circuit.  Trustees  of  Penn  Yan  v.  Tuell,  9 
How.  400,  Welles,  J. 

Where  there  are  two  defendants  defend- 
ing separately,  and  only  one  of  them  puts 
the  cause  on  the  calendar, — Held,  that,  as 
between  plaintiff  and  the  defendant  who 
did  not  put  the  cause  on  the  calendar,  the 
cause  had  never  been  on  the  calendar,  and 
on  a  dismissal  of  the  complaint  for  non- 
prosecution  of  the  suit,  it  was  held  that  the 
defendant  who  did  not  put  the  cause  on  the 
calendar  was  not  entitled  to  a  term  fee. 
Tillspaugh  v.  Dick,  8  How.  33,  Parker,  J. 

A  defendant  cannot  tax  costs  of  a  term 
for  which  he  has  not  noticed  the  cause. 
Newhall  v.  Appleton,  4  Law  Bull.  6,  N.  Y. 
Supr.,  Truax,  J. 

The  party  to  an  action  who  has  pre- 
vailed therein,  is  entitled  to  term  fees  for 
the  terms  the  cause  is  necessarily  on  the 
calendar,  although  he  has  never  noticed  it 
for  trial.  Vandeveer  v.  Warren,  11  Civ. 
Proc.  319,  N.  Y.  Supr.,  Dugro,  J. 

Where  only  plaintiff  notices  the  cause 
for  trial,  and  has  it  in  his  power  to  try, 
but  for  any  reason  does  not  choose  to  do 
so,  he  cannot  recover  the  costs  of  the  cir- 
cuit. Whipple  v.  Williams,  4  How.  28,  Al- 
len, J. 

A  party  who  gives  notice  of  trial,  but 
fails  to  try  the  cause,  though  it  is  reached, 
may  be  compelled  to  pay  costs  of  the  term 
to  the  opposite  party  who  attends.  Seifert 
v.  Schillner,  62  How.  496,  rev'g  Id.  97. 

Where  parties  stipulate  that  the  costs  of 
a  certain  term  shall  abide  the  event,  the 
costs  of  that  term  should  be  allowed  with- 


out regard  to  the  limitation  as  to  the  num- 
ber of  term  fees.  Emmons  v.  N.  Y.  &  E. 
R.  R.  Co.,   17  How.  490. 

Notice  of  trial  is  not  effectual  to  give  a 
right  to  a  term  fee,  unless  a  note  of  issue 
is  filed  for  that  term.  Anon.,  Daily  Regis- 
ter, March  9,  1878,  C.  P. 

In  Minturn  v.  Main,  2  Sand.  737,  there 
was  a  stipulation  that  several  causes  should 
abide  the  event  of  the  first  one  tried.  Term 
fees  were  allowed  in  all  the  cases  noticed, 
though  only  one  was  placed  on  the  calen- 
dar. 

A  term  fee  on  an  appeal  from  an  order 
is  not  allowable.  Ennis  v.  Wilder,  14  Week. 
Dig.  211. 

The  provision,  relating  to  term  fees  in 
county  courts,  provides  only  for  costs  in 
which  a  trial  is  had  in  that  court.  Horning 
v.  Smith,  19  Civ.  Proc.  142;  11  N.  Y.  Supp. 
790,  Keck,  Co.  J. 

It  was  held  that  term  or  calendar  fees 
are  not  taxable  for  the  Westchester  Satur- 
day Special  Term,  as  such  term  has  no 
calendar.  Wright  v.  Reusens,  39  State  Rep. 
802. 

Term  fees  In  court  of  appeals. — Only 
one  term  fee  can  be  taxed  on  appeal  to  the 
court  of  appeals  .for  each  calendar  year 
that  the  cause  is  on  the  calendar,  exclusive 
of  that  during  which  it  is  argued,  or  other- 
wise disposed  of.  Degener  v.  Underwood, 
31  Abb.  N.  C.  479,  N.  Y.  Supr.,  McAdam, 
J.;  Becker  v.  Met.  El.  R.  Co.,  30  N.  Y. 
Supp.  400. 

Necessarily  on  the  calendar. — A  cause 
is  necessarily  on  the  calendar  when  being 
at  issue,  and  ready  for  trial,  it  is  put  on 
the  calendar  for  trial.  Sipperly  v.  Warner, 
9  How.  332,  Harris,  J. 

A  cause  is  not  necessarily  on  the  calen- 
dar until  it  is  actually  at  issue,  though  by 
stipulation  the  issue  is  antedated.  Liv- 
ingston v.  Vieille  Mont.  Zinc  Co.,  4  Duer 
681;    2  Abb.  255,  Duer,  J. 

Or,  in  court  of  appeals,  until  the  return 
is  filed.  Ref.  Dutch  Church  v.  Brown,  24 
How.   89. 

Or  during  a  stay  of  proceedings  obtained 
by  the  other  party,  until  the  return  of  a 
commission.  Shufelt  v.  Power,  13  How.  89, 
Harris,  J. 

Or  after  discontinuance  of  the  action 
after  notice  of  trial.  Drew  v.  Comstock,  17 
How.  469,  Davis,  J. 

Or  after  settlement  by  the  parties  un- 
known to  the  attorney.  Latham  v.  Bliss, 
13  How.  416;  6  Duer  661. 

Or  during  the  time  the  cause  is  reserved 
generally,  by  consent  and  not  by  the  order 
of  the  court.  Crawford  v.  Kelly,  10  Bosw. 
697. 

Or  after  the  cause  has  been  referred. 
Anon.,  1  Duer  651;   8  How.  82. 

Or  where  there  is  no  issue  to  try  and 
the  answer  is,  on  motion  for  judgment,  held 
to  be  frivolous,  though  the  cause  had  been 
two  terms  on  the  calendar.  Candee  v.  Ogil- 
vie,  5  Duer  658. 

Or  after  notice  that  plaintiff  abandoned 
the  suit  and  left  the  State,  Jennings  v. 
Fay,  1  C.  R.,  N.  S.  231,  C.  P.,  Daly,  J. 
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Appeals. — On  an  appeal  to  General  Term 

from  an  order  granting  or  refusing  a  new 
trial,  the  costs  are  $20  before  argument, 
and  $40  for  argument.  See  Ellsworth  v. 
Gooding,  8  How.  1,  Harris,  J.;  Jackett  v. 
Judd,   18  How.  385,  Marvin,  J. 

Subd.  3  of  this  section,  providing  for 
motion  costs  and  certain  disbursements  on 
motions,  does  not  apply  to  costs  on  appeal 
from  an  order  or  judgment.  Burnell  v. 
Coles.  26  Misc.  378;  66  N.  Y.  Supp.  208, 
App.  T. 

Under  subd.  4,  giving  to  either  party, 
on  an  appeal  to  the  supreme  court  from  an 
inferior  court,  as  costs,  before  argument, 
$20,  and  for  argument  $40,  there  is  no  dis- 
tinction between  an  appeal  from  a  judgment 
and  one  from  an  order.     lb. 

Where  on  reversal  the  supreme  court 
directed  that  respondent  should  have  costs 
of  a  motion,  denied,  but  failed  to  fix  the 
amount,  in  taxing  the  costs  it  was  proper  to 
allow  $10,  the  customary  allowance.    lb. 

The  reversal  of  an  order  of  a  lower  court 
"with  costs,"  means  the  costs  of  the  appeal 
to  the  court  allowing  them,  and  does  not 
include  costs  in  intermediate  courts.     lb. 

A  reversal,  "with  costs,"  does  not  include 
disbursements,  except  in  a  final  judgment 
when,  under  §  3256,  the  successful  party  is 
entitled  to  charge  for  certain  necessary  dis- 
bursements,   lb. 

An  order  of  a  General  Term  affirming  a 
taxation  of  costs  on  appeal  is  not  discre- 
tionary, since  the  question  involved  is  one 
of-  legal  error.  Zinsser  v.  Herrman,  24 
Misc.  689;  53  N.  Y.  Supp.  778,  App.  T. 

An  allowance  of  costs  on  appeal  to  a 
General  Term  cannot  be  reviewed  collater- 
ally,    lb. 

An  appeal  to  the  General  Term  from  an 
order  should  be  regarded  as  a  motion,  for 
the  purpose  of  costs,  and  the  same  sums 
allowed  as  on  the  decision  of  a  motion,  by 
§  3251,  subd.  3.     lb. 

Where  an  order  for  costs  under  §  3251, 
subd.  3,  authorizing  the  court,  on  deciding 
a  motion,  to  fix  the  same  at  not  to  exceed 
$10  and  necessary  printing  disbursements, 
merely  directed  the  costs  to  be  taxed  by 
the  clerk,  he  may  at  the  utmost  tax  the 
costs  at  $10,  and  could  not  tax  disburse- 
ments,    lb. 

Under  §  1315,  requiring  one  appealing 
from  an  order  to  file  certified  copies  of  the 
papers  on  which  the  order  was  founded,  and 
§  1353,  requiring  such  appeal  to  be  heard 
thereon,  costs  cannot  be  taxed  as  on  a  case 
made,  on  appeal  from  an  order.  Deering 
v.  Schreyer,  34  App.  Div.  500;  54  N.  Y. 
Supp.   516. 

Where  the  appellate  division  reverses  an 
order  in  special  proceedings,  and  dismisses 
the  proceedings  with  costs,  costs  in  the 
court  below  cannot  be  taxed.    lb. 

In  an  order  of  the  appellate  division 
imposing  costs,  a  statement  that  they  are 
to  be  taxed  by  the  clerk  "of  this  court" 
means  the  clerk  of  the  supreme  court. 
Where  the  appellate  division  denied  a  mo- 
tion for  reargument,  and  imposed  $10  costs, 
the  item  was  enforceable  independently,  and 


required  no  taxation.  Margulies  v.  Dam- 
rosch,  23  Misc.  77;  51  N.  Y.  Supp.  833, 
Sp.   T. 

Where  a  judgment  has  been  reversed  and 
a  new  trial  granted,  the  item  of  $15  for 
proceedings  after  notice  of  trial  and  before 
trial  is  not  taxable.  Rummer  v.  Christo- 
pher &  Tenth  St.  R.  Co.,  12  Misc.  387;  33 
N.  Y.  Supp.  581,  C.  P.,  Sp.  T.;  see  Zeb- 
manovitz  v.  Railroad  Co.,  33  N.  Y.  Supp. 
583,   C.   P. 

Under  §  3251,  subd.  4,  an  allowance  for 
a  reargument  ordered  by  the  appellate  di- 
vision, and  heard  after  another  judge  has 
become  a  member  of  the  court,  the  court  has 
no  discretion  to  change  the  amount  of  such 
allowance  as  fixed  by  the  statute.  Rober- 
son  v.  Rochester  Folding  Box  Co.,  68  App. 
Div.  528;   73  N.  Y.  Supp.  898. 

$40  costs  for  reargument  ordered  by  the 
court.     lb. 

Where,  on  appeal,  an  order  of  the  sur- 
rogate court  was  reversed,  with  costs,  it 
was  error  for  the  surrogate  to  tax  as  dis- 
bursements two  items  for  printing,— one  for 
the  case  and  the  other  for  the  points  on 
appeal, — he  not  being  directed  on  the  ap- 
peal to  tax  disbursements;  since  §§  3251. 
3256,  prescribing  the  amount  of  costs,  and 
allowing  as  such  the  reasonable  expenses 
of  printing  the  papers  for  a  hearing,  ap- 
plies to  actions,  and  not  to  orders  of  the 
surrogate's  court.  Matter  of  Bolte,  58  App. 
Div.  85;  68  N.  Y.  Supp.  444. 

On  appeal  from  an  order  taxing  costs, 
where  the  order  reversing  an  order  with 
costs  did  not  permit  disbursements  for 
printing  case  and  points  on  appeal  to  be 
taxed,  the  appellate  court  will  not  amend 
its  prior  order  of  reversal,  so  as  to  affirm 
the  order  taxing  costs,  without  giving  the 
opposing  party  an  opportunity  to  be  heard, 
but  he  will  be  given  leave  to  apply  for  a 
resettlement  of  the  prior  order,  to  the  extent 
of  allowing  him  his  disbursements  incurred 
on  the  former  appeal,  and  directing  their 
taxation.     lb. 

An  action  brought  in  a  justice's  court 
was  certified  to  the  supreme  court  by  the 
county  judge.  Plaintiff  was  nonsuited  on 
the  trial,  but  subsequently  on  a  motion  on 
case  and  exceptions  the  trial  judge  granted 
a  new  trial,  costs  to  abide  event,  which 
General  Term  reversed. — Held,  that  $10 
costs  of  the  appeal  to  General  Term  from 
the  order  granting  a  new  trial  only  could 
be  awarded,  and  $10  costs  on  the  denial 
in  the  court  below  of  such  motion.  Must 
have  costs  as  of  the  eounty  court.  Mc- 
Laughlin v.  Smith,  3  Hun  250. 

Argument  comprises  a  case  where  a  writ- 
ten or  printed  brief  is  submitted  as  well 
as  an  oral  argument..  Malcolm  v.  Hamill, 
6  Law  Bull.  76,  N.  Y.  Supr.,  O'Gorman,  J. 

An  argument .  fee  cannot  be  allowed, 
where,  before  decision  the  case  is  by  consent 
withdrawn  from  the  court.  Losee  v.  Bul- 
lard,  54  How.  319,  Landon,  J. 

Where  an  appeal  is  dismissed  with  costs 
on  motion  without  being  argued  on  the 
merits,  or  is  dismissed  on  the  call  at  the 
first  term,  no  argument  or  term  fee  can  be 
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allowed.     Kanouse  v.  Martin,  2  Sand.  730; 
3  C.  R.  203. 

Where  a  special  verdict  was  rendered  by 
the  jury  on  one  of  the  questions  involved 
in  an  action,  and  the  other  question  was 
reserved  to  be  determined  by  the  trial  judge, 
and  motions  were  made  by  both  parties  for 
judgment  on  the  special  verdict,  and  sub- 
mitted on  briefs. — Held,  that  the  successful 
party  was  entitled  to  $20  coats  before  argu- 
ment and  $40  costs  for  argument  of  his 
motion  for  judgment.  Walsh  v.  Bowery 
Sav.  Bk.,  9  Civ.  Proc.  177,  N.  Y.  City  Ot.f 
McAdam,  J. 

Where  a  reargument  of  a  motion  for  a 
new  trial  is  ordered,  on  the  application  of 
defendant,  and  the  verdict  i*  set  aside,  if 
plaintiff  recover  on  a  second  trial,  the  costs 
of  the  reargument  are  properly  taxable 
against  defendant.  Sweet  v.  Chapman,  53 
How.  253,  Hardin,  J. 

Where  a  stipulation  was  entered  into  by 
the  parties  to  appeals  in  nine  actions  that 
the  return  in  one  case  should  be  consid- 
ered the  return  in  all  the  other  cases,  and 
that  the  decision  in  one  case  should  stand  as 
the  decision  in  all  the  others, — Held,  that 
the  successful  party  was  entitled  to  tax 
costs  for  argument  in  each  of  the  cases,  al- 
though there  was  but  one  argument.  Hau- 
selt  v.  Godfrey,  3  Civ.  Proc.  116,  C.  P. 

Where  appeals  are  placed  on  the  calendar 
not  for  argument,  but  to  have  them  dis- 
missed under  rule  41,  a  term  fee  cannot 
be  taxed.  Newhall  v.  Appleton,  4  Law  Bull. 
6,  N.  Y.  Supr.,  Truax,  J. 

On  appeal  from  an  order,  whether  in  an 
action  or  in  a  special  proceeding,  costs  are 
only  $10  and  disbursements.  Ranney  v. 
Peyser,  3  Law  Bull.  10,  Daniels,  J. 

By  enacting  the  first  clause  of  subd.  4, 
it  was  intended  to  give  to  the  prevailing 
party,  upon  an  appeal  to  the  supreme  court 
from  an  inferior  court,  the  same  costs  when 
the  appeal  is  taken  from  an  order  as  when 
it  is  taken  from  a  judgment, — that  is  to 
say,  the  same  costs  in  all  cases  in  which 
such  an  appeal  is  taken.  Cusick  v.  Adams, 
47  Hun  455;  14  State  Hep.  291. 

The  appeal  was  taken  by  authority  of  § 
1342,  from  an  order  of  a  county  court  grant- 
ing a  motion  to  set  aside  a  verdict  and  for 
a  new  trial  made  upon  the  minutes  of  the 
trial  judge. — Held,  that  provision  was  made 
for  costs  on  such  an  appeal  by  §  3251, 
subd.  4,  and  that  the  successful  party  was 
entitled  to  $20  costs  before  argument,  and 
$40  costs  for  argument,     lb. 

§  3251,  subd.  4,  has  no  application  to  an 
appeal  from  an  order  directing  the  issuance 
of  a  commission  to  take  testimony  out  of 
the  State.  Clark  v.  Sullivan,  31  State  Rep. 
756;   19  Civ.  Proc.  147. 

Subd.  4  applies  only  where  the  case  is 
in  a  condition  to  be  argued  before  the  ap- 
pellate court;  and  therefore  no  such  costs 
are  allowable  for  terms  in  which  the  case 
has  been  improperly  on  the  calendar  of  Gen- 
eral Term  because  the  findings  were  not 
properly  made  and  signed  by  the  trial  judge. 
Nobis  v.  Pollock,  13  N.  Y.  Supp.  837;  18 
Civ.  Proc  1,  Patterson,  J. 


A  trial  fee  should  not  be  allowed  for 
a  term  during  which  a  case  was  upon  the 
calendar  of  a  General  Term  where  the  case 
was  not  at  that  time  printed  or  ready  for 
argument.  It  cannot  be  said  that  a  case  is 
necessarily  on  the  calendar  when  the  papers 
are  not  printed,  especially  where  it  is  put 
there  by  the  party  whose  duty  it  is  to 
print  the  papers.  Van  Gelder  v.  Hallen- 
beck,    15  Civ.   Proc.   333. 

Where  a  judgment  against  two  who  joined 
in  one  answer  is  affirmed  as  to  one  and  re- 
versed with  costs  aa  to  the  other  because 
not  a  party  in  interest,  costs  of  the  trial 
cannot  be  taxed  in  favor  of  the  latter,  but 
only  the  costs  of  the  appeal.  Kane  v.  Met. 
El.   R.  Co.,  15  Daly  366. 

Where  there  was  but  one  notice  of  ap- 
peal, one  appeal-book,  and  one  set  of  points, 
the  only  appeal  costs  that  can  be  taxed  in 
favor  of  the  successful  appellant  are  the 
costs  before  argument  and  for  argument  in 
the  absence  of  affirmative  proof  that  the 
expenses  of  printing  were  borne  equally, 
lb. 

Where  an  order  of  General  Term  affirms 
an  order  of  Special  Term,  with  costs,  ten 
dollars  together  with  proper  disbursements 
can  be  taxed;  although  the  costs  of  a  mo- 
tion must  be  taxed  by  a  court  or  judge, 
there  is  no  provision  that  the  costs  allowed 
upon  an  appeal  should  be  so  taxed;  and  as 
the  usual  costs  of  a  motion  are  $10,  and 
motion  costs  only  can  be  allowed  upon  such 
appeal,  it  is  assumed  that  that  sum  is  in- 
tended, by  an  affirmance  with  costs,  but 
specifying  no  amount.  Cassidy  v.  MoFar- 
land,  23  Civ.  Proc.  65;  21  N.  Y.  Supp.  585; 
2  Misc.  189;  50  State  Rep.  100,  C.  P. 

A  notice  of  appeal  specified  three  sep- 
arate appeals:  (1)  from  a  judgment  en- 
tered upon  an  order  sustaining  a  demurrer 
to  part  of  an  answer;  (2)  from  an  order 
made  after  judgment  denying  a  motion  to 
vacate  same;  and  (3)  from  an  order  strik- 
ing out  the  remainder  of  the  answer  as 
sham. — Held,  that,  upon  affirmance,  re- 
spondent was  entitled  to  costs  and  disburse- 
ments on  the  appeal  from  the  judgment 
which  covered  the  appeal  from  the  order 
sustaining  the  demurrer.  On  the  two  sub- 
sequent orders,  costs  to  be  taxed  without 
disbursements.  Brassington  v.  Rohrs,  3 
Misc.  362;  22  N.  Y.  Supp.  1023;  52  State 
Rep.  252,  C.  P. 

Application  for  judgment. — Where,  in 
divorce,  the  referee  reported  in  favor  of 
defendant,  and  she  had  judgment, — Held, 
that  she  could  not  tax  $20  for  application 
for  judgment  before  argument,  and  $40  for 
argument  thereon.  Sparrowhawk  v.  Spar- 
rowhawk,  11  Hun  528. 

Appeal  from  decision  as  to  demurrer. 
— §  537  gives  costs  as  of  a  motion  on  an 
application  for  judgment  by  reason  of  friv- 
olousness.  Where  the  motion  is  granted,  a 
judgment  is  entered,  and  the  appeal  is 
ordinarily  from  the  judgment.  If  the  mo- 
tion is  denied,  no  appeal  is  allowed.  Hence, 
some  of  the  following  decisions  are  proba- 
bly inapplicable: 

The  successful  party  is  entitled  to  full 
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costs  on  appeal  from  an  order  sustaining 
or  overruling  a  demurrer  to  the  entire 
pleading,  when  leave  to  plead  over  or 
amend  is  not  granted;  if  leave  is  given  to 
amend,  or  plead  over,  $10  costs  only  are 
allowed.  So,  if  the  demurrer  is  to  a  por- 
tion of  the  pleading.  If  the  order  is  or  be- 
comes final,  by  the  expiration  of  the  time  to 
plead  over,  so  as  to  determine  the  rights 
of  the  parties,  full  costs  of  the  appeal  will 
be  given.     Hoffman  v.  Barry,  2  Hun  52. 

An  appeal  from  the  decision  of  a  demur- 
rer is  an  appeal  from  an  order  on  an  enu- 
merated motion  and  the  prevailing  party 
is  entitled  to  full  costs  of  appeal.  Richards 
v.  Cook,  1  E.  D.  S.  386. 

On  an  appeal  from  an  order  overruling 
a  demurrer,  the  successful  party  is  entitled 
to  tax  as  costs,  $20  before  and  $40  for 
argument.  Wright  v.  Flemming,  18  Hun 
360. 

Even  since  the  Code,  on  appeal  to  General 
Term  from  an  order  overruling  or  sustain- 
ing a  demurrer  to  the  whole  or  a  portion 
of  a  pleading,  $20  before  and  $40  for  ar- 
gument may  be  taxed.  Van  Gelder  v.  Van 
Gelder,  13  Hun  118. 

Where  the  order  for  frivolousness,  and 
judgment  entered  thereon,  are  both  ap- 
pealed from  to  General  Term,  appellant,  if 
successful,  is  entitled  to  full  costs  of  an 
appeal  from  the  judgment,  and  $10  motion 
costs  at  Special  Term.  Whitman  v.  Nicol, 
40  How.  88;  16  Abb.  N.  S.  329,  N.  Y. 
Supr.,  Monell,  J.    See  §  3239. 

Appeals  from  orders  are,  for  the  pur- 
pose of  determining  the  amount  of  costs, 
merely  regarded  as  motions.  Jones  v.  Sher- 
man, 11  Civ.  Proc.  416;  18  Abb.  N.  C. 
461,   N.   Y.   City   Ct. 

Only  $10  can  be  allowed  on  a  separate 
appeal  from  an  order  denying  a  new  trial. 
Keeler  v.  Barrett's  P.  A  H.  D.  Est.,  64  N. 
Y.  Supr.  550. 

Appeals  to  court  of  appeals.  —  The 
court  of  appeals  has  power,  in  an  equitable 
or  legal  action,  upon  the  reversal  of  the 
judgment  and  the  granting  of  a  new  trial, 
in  its  discretion,  to  provide  that  the  costs 
shall  abide  the  event,  or  to  award  them 
absolutely.  Franey  v.  Smith,  126  N.  Y. 
658. 

Subd.  5,  providing  for  costs  on  appeals 
to  the  court  of  appeals,  specifies  all  costs 
allowable  in  such  cases  except  term  fees, 
and  therefore  preceding  provision  of  such 
section  relating  to  costs  generally,  which 
allows  certain  fees  for  making  and  serving 
a  case,  does  not  apply.  Shaver  v.  Eldred, 
86  Hun  51;  33  N.  Y.  Supp.  158. 

The  provision  is  applicable  to  costs  of 
appeals  to  the  court  of  appeals  in  special 
proceedings.  People  ex  rel.  v.  Sturtevant,  9 
How.  304;  3  Duer  616. 

In  the  court  of  appeals,  all  appeals  are 
on  the  same  footing,  and,  on  the  dismissal 
of  an  appeal  with  costs,  general  costs  fol- 
low, whether  the  appeal  be  from  an  order 
or  a  judgment.  White  v.  Anthony,  23  N. 
Y.  164 ;  Brown  v.  Leigh,  13  Abb.  N.  S.  305, 
affi'd  50  N.  Y.  427.  See  Kanouse  v.  Martin, 
2    Sand.   739;    3    C.    R.    203;    Peterson   v. 


Dickel,  g  Abb.  259,  Davies,  J.  See  9  Abb. 
N.  S.  454n. 

Where  an  appeal  to  the  court  of  appeals 
is  dismissed  on  motion,  before  being  reached 
in  its  order,  the  argument  fee  is  not  al- 
lowable. Kanouse  v.  Martin.  Contra,  after 
argument  on  the  merits.  Webb  v.  Norton, 
10  How.  117,  Welles,  J. 

Where  an  appeal  was  on  the  calendar 
of  the  court  of  appeals  for  argument,  and 
before  it  was  reached,  and  at  the  first  time 
after  it  had  been  placed  on  the  calendar, 
the  respondent  moved  to  dismiss,  and  the 
motion  was  allowed  with  costs, — Held,  that 
he  was  not  entitled  to  a  term  fee.  Kanouse 
v.  Martin. 

Where,  pending  an  appeal  in  the  court  of 
appeals,  the  respondent  died  in  February, 
and  the  cause  waa  revived  in  March  follow- 
ing, the  term  fees  for  the  March  and  June 
terms  were  allowed;  the  appeal  was  neces- 
sarily on  the  calendar  those  terms,  one  no- 
tice for  the  year  being  sufficient.  Carpen- 
tier  v.  Willett,  28  How.  376;  3  Rob.  700. 

Under  the  present  organization  of  the 
court  of  appeals,  no  formal  assignment  of 
terms  having  been  made,  and  a  calendar 
being  ordinarily  made  annually,  there  can 
be  but  one  term  fee  for  each  calendar  year. 
Palmer  v.  De  Witt,  42  How.  466,  N.  Y. 
Supr.,  Monell,  J.;  Whiteman  v.  Leslie,  1 
Law  Bull.  50.  But  see  Macy  v.  Nelson,  49 
How.  204,  Barnard,  J. 

Term  fees  in  the  court  of  appeals  are 
to  be  treated  as  being  only  one  in  a  year. 
Powell  v.  N.  Y.  C.  A  H.  IL  R.  R.  Co.,  14 
Civ.  Proc.  125,  Merwin,  Co.  J. 

Where  there  was  judgment  at  Special 
Term  for  defendant  for  costs  $193,  which 
judgment  was  affirmed  at  General  Term 
with  $54  costs,  the  court  of  appeals  affirmed 
the  judgment  of  General  Term,  with  costs 
and  ten  per  cent,  in  addition  upon  the 
amount  of  the  judgment. — Held,  that 
the  percentage  should  be  computed  upon  the 
amount  of  both  the  judgments  below,  but 
not  upon  the  interest  accrued  thereon.  Ad- 
ams v.  Perkins,  25  How.  368,  Parker,  J. 

Ten  per  cent,  allowed  as  penalty  on  an 
appeal  in  a  foreclosure  suit  where  the  an- 
swer was  a  general  denial,  and  the  appellant 
submitted  no  points  and  indicated  no  errors. 
Warner  v.  Lessler,  33  N.  Y.  296. 

The  word  "argument"  in  subd.  5  does 
not  mean  oral  argument  alone,  but  includes 
the  submission  of  the  reasoning  on  which 
counsel  relies  in  a  printed  form.  Malcolm 
v.  Hamill,  4  Civ.  Proc.  221;  65  How.  506, 
N.  Y.  Supr.,  O'Gorman.  J. 

Ten  per  cent,  in  court  of  appeals.— 

Where  an  action  was  three  times  tried,  re- 
sulting on  the  first  trial  in  a  verdict  in 
favor  of  plaintiff,  which  was  reversed  at 
General  Term,  on  the  second  trial  in  a  ver- 
dict in  favor  of  defendant,  which  was  af- 
firmed at  General  Term  and  reversed  by  the 
court  of  appeals,  and  upon  the  third  trial 
in  a  verdict  in  favor  of  plaintiff,  which  was 
affirmed  by  General  Term,  and  from  which 
defendant  appealed  to  the  court  of  appeals, 
and  it  appeared  that  the  law  of  the  case 
was  settled  upon  the  prior  appeal  to  the 


J 


S  3251 

c  21,  t.  2,  a.  1 


COSTS,    AMOUNT    OF;    IN    FORECLOSURE,    ETC. 


4783 


court  of  appeals,  and  that  after  such  trial 
there  was  no  just  ground  for  the  further 
contention  on  the  part  of  defendant  and 
the  record  disclosed  no  ground  whatever  for 
the  appeal, — Held,  that  the  judgment  should 
be  affirmed  with  costs,  and  ten  per  cent,  of 
the  amount  of  the  judgment  at  trial  term 
should  also  be  awarded  to  plaintiff  aa  dam- 
ages for  the  delay.  Cohen  v.  Mayor,  128 
N.  Y.  594;  21  Civ.  Proc.  124;  38  State  Rep. 
846,  affi'g  35  State  Rep.  535. 

Where  a  defendant  persisted  in  its  ap- 
peal and  insisted  upon  arguing  it  after  all 
the  questions  involved  had  been  finally 
passed  upon  three  years  previously,  in  an 
action  against  it  ten  per  cent,  on  the  orig- 
inal judgment  were  awarded  as  damages. 
Jackson  v.  City  of  Rochester,  124  N.  Y. 
624. 

Where  the  court  of  appeals  allows  a  per- 
centage of  damages  on  affirming  a  judgment 
it  should  be  computed  on  the  amounts  of 
both  judgments  below,  but  not  on  the  ac- 
crued interest  thereon.  Degener  v.  Under- 
wood, 31  Abb.  N.  C.  479,  N.  Y.  Supr., 
McAdam,  J. 

Where  an  appeal  presents  debatable  ques- 
tions not  settled  at  the  time  it  was  brought, 
damages,  by  way  of  costs  for  the  delay 
caused  by  the  appeal,  will  not  be  allowed. 
Tisdale  v.  D.  &  H.  C.  Co.,  116  N.  Y.  416. 

Costs  in  foreclosure. — In  foreclosure,  on 
judgment  by  default,  costs  may  be  as  fol- 
lows: Application  for  judgment,  $25;  each 
additional  defendant  not  exceeding  ten,  $1; 
deposition  de  bene  or  to  perpetuate,  $10; 
interrogatories  to  commission,  $10;  exam- 
ination of  party  before  trial,  $10;  appoint- 
ment of  guardian  for  infant,  $10;  injunction 
order,  $10;  ten  per  cent,  on  recovery  up  to 
two  hundred  dollars,  $20;  five  per  cent,  on 
$400  additional,  $20;  two  per  cent,  on 
$1,000  additional,  $20.  No  trial  fee  is  al- 
lowed, and  no  costs  of  motion.  Disburse- 
ments are  to  be  added.  Armstrong  v. 
Murdock,  17  Abb.  L.  J.  429,  Noxon,  J. 

Where  there  was  an  appearance,  but  no 
defense, — Held,  that  $15  for  costs,  after  no- 
tice of  trial,  and  $30  for  a  trial,  treating 
the  reference  to  compute  as  a  trial,  were 
improperly  allowed.  Tully  v.  Eastburn,  1 
Law   Bull.   74,  Potter,  j/ 

Upon  application  for  the  distribution  of 
surplus  moneys  arising  under  foreclosure, 
no  costs  can  be  allowed  except  motion  fees 
and  referee's  fees.  The  hearing  before  the 
referee  is  not  a  trial,  and  no  extra  allow- 
ance can  be  made.  McDermott  v.  Hennessy, 
9  Hun  59;  Wellington  v.  Ulster  Co.  Ice 
Co.,  5  Week.  Dig.  104;  Floyd  v.  Clark,  16 
Daly  528. 

An  unsuccessful  claimant  may  be  charged 
with  costs.  Bevier  v.  Schoonmaker,  29 
How.  411,  422;  Lawton  v.  Sager,  11  Barb. 
349. 

On  such  a  reference,  claimants  may  be 
allowed  the  fees  of  the  referee,  and  of  the 
clerk  in  the  proceeding,  $10  motion  costs 
for  appointment  of  referee,  and  $10  motion 
costs  for  confirmation  of  the  report.  Elwell 
v.  Robbins,  43  How.  108,  Balcom,  J. 


It  seems  there  are  cases  in  which  it  would 
be  proper  to  allow  a  trial  fee  before  the 
referee.  lb.  See  N.  Y.  L.  Ins.  &  T.  Co.  v. 
Vanderbilt,   12  Abb.  458,  Ingraham,  J. 

Motion  costs  are  all  that  can  be  awarded 
the  successful  party  in  proceedings  for 
surplus  in  foreclosure.  No  trial  fee  can  be 
granted.  Dudgeon  v.  Smith,  23  Week.  Dig. 
400. 

It  is  usual  in  foreclosing  liens  upon  prop- 
erty to  charge  the  funds  with  the  costs  of 
foreclosure,  unless  some  sufficient  reason  is 
shown  why  the  lienor  should  not  receive  the 
protection  of  having  his  reasonable  costs 
and  expenses,  so  that  he  may  realize  his 
debt  if  the  property  is  sufficient  for  that 
purpose.  Burank  v.  Babcock,  3  State  Rep. 
458. 

Dower. — A  widow  who,  upon  an  appli- 
cation for  surplus  moneys  arising  from  a 
sale  under  a  judgment  of  foreclosure,  ac- 
cepts a  gross  sum  in  satisfaction  of  her 
dower  right,  is  not  chargeable,  pro  rata, 
with  the  legal  commissions  and  charges  of 
the  city  chamberlain  for  receiving  and  pay- 
ing out  the  money,  nor  with  the  referee's 
fees  and  costs  of  proceedings  upon  the  ap- 
plication, but  is  entitled  to  the  whole  sum 
found  due,  free  of  all  charges,  costs,  etc. 
Campbell  v.  Erving,  43  How.  258,  Leonard, 
J. 

Newly  discovered  evidence. — Where  a 
motion  for  a  new  trial  upon  newly  discov- 
ered evidence  was  made  upon  the  minutes 
after  a  case  made,  and  denied,  the  successful 
party,  upon  the  affirmance  of  the  order  on 
appeal,  is  entitled,  not  to  motion  costs,  but 
to  full  costs  as  provided  in  §  3251,  subd.  4. 
Whitney  v.  Saxe,  15  Civ.  Proc.  450,  N.  Y. 
City  Ct.,  Nehrbas,  J. 

Attachment  fees. — Where  plaintiff  is 
entitled  to  recover  the  costs  of  the  action, 
he  cannot  include  therein  items  for  issuing 
and  serving  a  writ  of  attachment  which  was 
subsequently  set  aside  as  having  been  im- 
properly granted.  Barlow  v.  Barlow,  35 
Hun  50. 

Frivolousness. — §  537  disposes  of  a  con- 
flict of  decision,  as  to  the  proper  costs  on 
application  for  judgment  for  frivolousness 
of  answer,  demurrer,  or  reply,  by  declaring 
that  costs  are  to  be  given  as  on  a  motion. 

Consolidated  action.  —  Where  two  ac- 
tions were  brought  against  a  corporation 
and  an  individual  respectively,  to  recover 
for  the  same  libel,  and  issue  was  joined  in 
one  of  the  actions,  and  it  was  placed  on  the 
calendar  and  noticed  for  trial,  and  there- 
after, the  two  actions  were  consolidated 
into  one,  entitled  against  both  defendants, 
and  the  service  of  an  amended  complaint 
and  answer  was  directed,  and  it  was  also 
directed  that  the  "cause  retain  its  place 
upon  the  calendar,"  and  thereafter  defend- 
ants made  an  offer  of  judgment,  which  was 
accepted, — Held,  that  plaintiff  was  entitled 
to  costs  and  disbursements  only  from  the 
time  of  the  consolidation  of  the  original 
actions;  that  as  the  cause  had  not  been 
noticed  for  trial  subsequently  to  the  consoli- 
dation,   the    only    costs    taxable    were    for 
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proceedings  before  notice  of  trial,  and  dis- 
bursements made  or  incurred,  between  the 
time  of  the  consolidation  and  the  time  of 


the  making  of  the  offer  of  judgment.  His- 
cox  v.  Staats  Zeitung,  23  Civ.  Proe  87,  C. 
P. 


Meaning  of  Certain  Directions  as  to  Costs. 


With  costs. — Reversal  by  court  of  ap- 
peals with  costs,  means  costs  in  that  court 
only.  People  v.  Mercantile  Credit  Guaranty 
Co.,  35  Misc.  755;  72  N.  Y.  Supp.  373,  Sp. 
T. 

Reversal  with  costs  and  dismissal  of  com- 
plaint, only  confers  right  to  costs  on  appeal, 
the  dismissal  being  without  costs.  Hurley 
v.  Brown,  55  App.  Div.  8;  67  N.  Y.  Supp. 
279. 

Reversal  because  court  had  no  power  to 
remove  original  trustee,  with  costs  in  all 
courts,  does  not  render  substituted  trustee 
personally  liable.  Hughes  v.  Cumings,  63 
App.  Div.  363;  71  N.  Y.  Supp.  599. 

Where  U.  S.  supreme  court  modifies  judg- 
ment with  costs,  the  respondent  and  not 
appellant  is  entitled  to  the  costs  in  the 
State  courts.  Stevens  v.  Central  Nat'l  Bk., 
168  N.  Y.  560. 

Where  court  of  appeals  award  costs  in 
trial  court,  the  award  carries  with  it  not 
only  the  taxable  costs  and  disbursements, 
but  such  an  allowance  as  the  trial  court 
may  award.  Hascall  v.  King,  165  N.  Y. 
288;   59  N.  E.  32. 

Where  an  order  is  made  generally  "with 
costs,"  it  must  from  the  nature  of  the 
case  be  intended  to  be  in  favor  of  the  party 
succeeding  on  the  proceeding  for  which  the 
costs  are  allowed.  Stevenson  v.  Pusch,  40 
How.  91. 

While  it  may  be  assumed  that  when  an 
appellate  court  awards  costs  the  effect  is 
to  include  costs  of  such  court  only;  yet, 
if  it  assumes  to  deal  with  the  whole  sub- 
ject and  wipes  out  and  reverses  the  judg- 
ment or  decree  appealed  from  with  costs, 
that  includes  all  the  costs  of  all  the  in- 
ferior courts.  Matter  of  Hood,  30  Hun 
472;   17  State  Rep.  705. 

In  court  of  appeals  order. — The  words, 
"with  costs"  in  an  order  of  affirmance  or 
reversal  in  the  court  of  appeals,  in  a  case 
where  the  allowance  of  costs  is  discretionary, 
mean  costs  in  that  court  only.  Matter  of 
Commrs.  of  Amsterdam,  104  N.  Y.  677;  5 
State  Rep.  744,  rev'g  36  Hun  534. 

Costs  to  respondent  may  entitle  two  to 
separate  bills  of  costs,  where  one  is  plaintiff 
in  the  a<#ion.  Reynolds  v.  Aetna  Life  Ins., 
30  Misc.  152;  61  N.  Y.  Supp.  901,  Sp.  T. 

Where  the  right  to  costs  is  discretionary 
and  is  made  dependent  upon  the  effect  of 
the  direction  of  the  judgment  of  the  court 
of  appeals,  in  that  respect,  unless  the  pur- 
pose of  that  court  is  in  some  manner  indi- 
cated in  its  decision  and  direction  upon  that 
subject  to  embrace  within  the  award  of 
costs  those  of  the  court  below  it,  the  allow- 
ance of  costs  will  be  treated  as  those  of  the 
court  of  appeals  only.  People  v.  L.  E.  & 
W.  R.  R.  Co.,  47  Hun  43;  14  State  Rep.  168; 
Matter   of  Hood. 

An  order  of  the  court  of  appeals  reversing 
an  order  of  General  Term  and  denying  a 
motion  "with  costs"  gives  the  party  costs 


of   the   court   of   appeals   only.    People  v. 
Randall,  8  Daly  81,  J.  F.  Daly,  J. 

Under  a  remittitur  of  the  court  of  ap- 
peals, affirming,  with  costs,  a  decision  of 
General  Term,  reversing  an  order  dismiss- 
ing the  complaint,  plaintiff  is  entitled  not 
only  to  the  costs  in  the  court  of  appeals, 
but  to  the  costs  of  the  trial  in  the  court 
below.  Jermain  v.  L.  S.  &  M.  S.  R.  R.  Co., 
31  Hun  558. 

Where  the  court  of  appeals  affirms  an 
order  of  supreme  court,  reversing  judgment 
entered  upon  report  of  a  referee  and  grant- 
ing a  new  trial,  and  renders  judgment  ab- 
solute for  defendant  with  costs,  it  entitles 
defendant  to  costs  from  the  commencement 
of  the  action,  notwithstanding  costs  were 
in  the  discretion  of  the  court  or  referee  be- 
low, and  none  were  allowed  to  plaintiff  on 
recovering  judgment.  Von  Keller  v.  Schult- 
ing,  45  How.  139.  See  Sturgis  v.  Spofford, 
58  N.  Y.  103. 

A  judgment  entered  by  plaintiff  in  an 
action  for  the  recovery  of  money  only,  upon 
a  verdict  for  more  than  fifty  dollars,  was 
reversed  by  General  Term  and  a  new  trial 
granted,  with  costs  to'  defendant  to  abide 
the  event.  The  court  of  appeals  reversed 
this  order  and  affirmed  the  judgment,  with 
costs. — Held,  that  plaintiff  was  entitled  to 
include  in  his  bill  of  costs  the  items  al- 
lowed by  the  Code  for  services  rendered 
and  disbursements  incurred  upon  the  appeal 
to  General  Term.  Revere  Copper  Co.  v. 
Dimraock,  29  Hun  299;  Sanders  v.  Towns- 
bend.  11  Abb.  N.  C.  217;  63  How.  343,  C. 
P.,  Van  Hoesen,  J. 

Where  the  court  of  appeals  affirms  a  judg- 
ment and  orders  judgment  absolute  on  stip- 
ulation "with  costs,"  it  means  the  general 
costs  of  the  action  from  beginning  to  end, 
except  such  as  subsequently  to  the  decision 
of  the  court  of  appeals  are  especially  ad- 
judged to  the  other  party,  and  these  should 
be  offset.  Rust  v.  Hauselt,  46  N.  Y.  Supr. 
38 ;  8  Abb.  N.  C.  148,  Russell,  J. 

In  a  special  proceeding  petitioner  suc- 
ceeded at  Special  Term.  General  Term  re- 
versed the  order,  with  ten  dollars  costs  to 
the  city.  On  appeal  by  petitioner  the  court 
of  appeals  reversed  the  order  of  General 
Term  and  affirmed  that  of  Special  Term, 
"with  costs" ;  on  filing  the  remittitur  an 
order  of  Special  Term  was  entered  making 
such  judgment  the  judgment  of  the  supreme 
court,  and  directing  "that  petitioners  re- 
cover their  costs  of  appeal  subsequent  to 
said  order."  Petitioner  thereupon  claimed 
to  tax  full  costs  of  appeal  to  General  Term. 
— Held,  untenable;  that  General  Term  had 
not  exercised  its  discretion  in  favor  of  pe- 
tioner,  and  if  the  court  of  appeals  had 
power  to  award  costs  in  General  Term  it 
had  not  done  so;  that  the  order  of  General 
Term  entered  on  filing  the  remittitur  gave 
no  such  right,  as  Special  Term  had  no  dis- 
cretion to  exercise,  its  sole  duty  being  to 
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enter  the  precise  order  which  this  court 
directed;  and  the  order  granted,  construed 
in  view  of  this  want  of  power,  only  entitled 
the  petitioner  to  such  costs  as  had  been 
legally  awarded.  Matter  of  Prot.  Ep.  Pub. 
School,  86  N.  Y.  396,  affi'g  24  Hun  367. 

Where  in  a  proceeding  to  take  lands  de- 
fendants appear  by  different  attorneys  and 
the  court  of  appeals  directs  the  proceedings 
to  be  dismissed  with  costs,  it  means  only 
one  bill  of  costs.  Matter  of  N.  Y.,  West 
Shore  &  B.  R.  R  Co.,  28  Hun  505. 

In  an  action  in  equity,  all  the  defend- 
ants having  joined  in  one  appeal,  and  the 
decision  of  the  court  of  appeals  having  been 
a  reversal  of  the  judgment  of  General  Term, 
and  an  affirmance  of  the  judgment  of  Spe- 
cial Term,  "with  costs,"  but  one  bill  of 
costs  is  authorized.  Sweet  v.  City  of  Syra- 
cuse, 49  State  Rep.  262;  20  N.  Y.  Supp. 
924. 

Though  the  remittitur  directed  judgment, 
"with  costs  in  this  court,"'  plaintiff  is  not 
prejudiced  by  the  entry  of  a  judgment,  "with 
costs  of  said  appeal/'  where  only  costs  in 
the  appellate  court  were  included.     lb. 

On  the  trial  of  an  action  brought  against 
nine  defendants,  who  had  interposed  demur- 
rers to  plaintiff's  complaint,  judgment  was 
rendered  in  favor  of  the  defendants,  and 
separate  bills  of  costs  were  awarded  to  some 
of  them,  and  $750  was  awarded  to  all  of  the 
defendants  as  an  additional  allowance.  This 
judgment  was  affirmed  at  General  Term,  and 
separate  bills  of  costs  were  taxed  by  the 
same  defendants.  On  appeal  to  the  court 
of  appeals  that  court  reversed  the  judgment 
as  to  all  of  the  defendants  except  two,  as 
to  whom  it  was  affirmed,  without  costs. — 
Held,  that  the  two  defendants,  in  whose 
favor  judgment  of  affirmance  was  rendered, 
were  entitled  to  full  bills  of  costs  at  Gen- 
eral and  Special  Terms,  but,  if  to  any  part 
thereof,  only  to  their  proportionate  snare 
of  the  additional  allowance  of  $750,  namely, 
two-ninths  thereof.  Met.  El.  R.  Co.  v.  Dug- 
gin,  58  Hun  156;  19  Civ.  Proc.  255;  11  N. 
Y.   Supp.   353;   33   State  Rep.   836. 

In  an  action  for  dower  judgment  was 
entered  on  the  referee's  report  dismissing 
the  complaint,  but  the  judgment  was  re- 
versed on  appeal,  and  a  reference  ordered 
to  admeasure  the  dower.  The  referee's  re- 
port was  confirmed,  and  the  judgment  af- 
firmed by  General  Term,  but  on  appeal  to 
the  court  of  appeals  the  judgment  and  or- 
ders were  reversed  and  judgment  dismissing 
the  complaint  affirmed. — Held,  that  defend- 
ants were  entitled  to  costs  as  respondents 
on  the  first  appeal  to  General  Term,  to 
costs  as  appellants  on  the  second  appeal, 
and  to  costs  as  appellants  to  the  court  of 
appeals.  Price  v.  Price,  41  State  Rep.  399; 
61   Hun  604;    16  N.  Y.  Supp.  359. 

Where  the  court  of  appeals  grants  a  mo- 
tion for  reargument  and  upon  the  hearing 
again  simply  remits  the  case  to  the  court 
below  with  an  order  annexed  repeating  the 
terms  of  the  former  adjudication  and  giving 
costs  in  the  court  of  appeals,  the  award 
of  costs  relates  to  the  second  argument.  To 
warrant  the  supposition  that  the  provisions 


of  the  remittitur  were  altered  by  the  subse- 
quent decision,  there  should  be  some  lan- 
Siage  expressive  of  that  result.  Sweet  v. 
owry,  53  State  Rep.  87;  138  N.  Y.  650, 
affi'g  49  State  Rep.  262. 

Costs  given  by  a  judgment  of  the  court 
of  appeals  means  coBts  in  that  court  to 
the  successful  party  as  against  the  other. 
Sisters  of  Charity  v.  Kelly,  68  N.  Y.  628. 

The  supreme  court  cannot  add  to  a  judg- 
ment, contained  in  a  remittitur  of  the 
court  of  appeals,  an  order  even  for  costs  of 
appeal  to  that  court.  McGregor  v.  Buell, 
1  Keyes  153;  33  How.  450. 

In  supreme  court  order. — In  an  action, 
brought  to  compel  the  specific  performance 
of  a  contract  for  the  sale  and  conveyance 
of  land,  a  judgment  was  awarded  against 
all  the  defendants  for  a  specific  perform- 
ance, which  was  reversed  by  General  Term 
as  to  the  costs,  upon  the  ground  that  as 
they  were  not  parties  to  the  contract  they 
could  not  be  compelled  to  release  their  in- 
choate right  of  dower  in  the  lands  of  which 
a  conveyance  was  sought. — Held,  that  as 
General  Term  had  reversed  the  judgment, 
and,  in  effect,  ordered  a  final  judgment 
dismissing  the  complaint  as  to  those  par- 
ties, and  then,  in  the  exercise  of  the  dis- 
cretion vested  in  it,  had  awarded  costs,  such 
costs  included  all  the  costs  taxable  as  such 
in  the  supreme  court,  being  those  of  the 
trial  court  and  of  General  Term.  Schoon- 
maker  v.  Bonnie,  51  Hun  34;  20  State  Rep. 
428;  16  Civ.  Proc.  64. 

The  trial  court  and  General  Term  are 
but  branches  of  one  and  the  same  court. 
General  Term,  sitting  as  a  court  of  review, 
has  the  power  to  review  the  discretion  of 
Special  Term  or  the  trial  court,  and  in  or- 
dering judgment  for  defendants  for  a  dis- 
missal of  the  complaint  with  costs,  it  is 
understood  to  include  all  the  costs  that 
were  taxable  in  the  supreme  court,  which 
includes  that  of  the  trial  and  of  the  court 
on  review.  The  court  of  appeals  is  a  sep- 
arate, independent  court.  General  Term  is 
but  a  branch  of  the  supreme  court — the 
court  in  which  the  action  was  tried.  The 
costs  awarded  are  the  costs  of  that  court. 
It  is  argued  that  had  the  judgment  been 
affirmed  with  costs,  the  words  "with  costs" 
would  then  have  meant  only  the  costs  of 
the  review  in  General  Term.  Very  true. 
Had  the  trial  court  awarded  a  judgment 
dismissing  the  complaint,  without  costs, 
the  affirmance  of  the  judgment  by  General 
Term  would  continue  the  judgment  as  it 
stood  at  the  time  the  appeal  was  taken,  and 
the  words  "with  costs"  in  that  event  would 
only  apply  to  proceedings  thereafter  taken. 
But  General  Term  has  reversed  the  judg- 
ment awarded  by  the  trial  court,  and  in 
effect  ordered  a  final  judgment  dismissing 
the  complaint  as  to  these  parties;  and  then, 
in  the  exercise  of  the  discretion  vested  in 
it,  has  awarded  costs,  which,  under  such  cir- 
cumstances, involves  all  the  costs  taxable 
in  such  action.     lb. 

Defendants  by  the  same  attorney,  sep- 
arately demurred  to  the  complaint;  at  Spe- 
cial Term  plaintiff  had  judgment  on  the 
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demurrer  as  to  one  defendant,  with  costs; 
the  other  defendant  had  judgment  against 
plaintiff,  upon  the  demurrer,  with  costs. 
Plaintiff  appealed  from  the  judgment 
against  him  to  General  Term,  which  re- 
versed the  decision  of  Special  Term,  with 
costs.  Special  Term  refused  to  allow  de- 
fendants to  tax  separate  bills  of  costs. — 
Held,  that  this  was  error.  General  Term 
has  settled,  as  to  the  present  case,  the 
rights  of  the  parties  to  costs,  and  there  is 
no  power  in  Special  Term  to  modify  the 
General  Term  order,  so  long  as  it  stands 
unreversed.    Miller  v.  Goates,  2  Hun  668. 

An  order  having  been  made  by  a  county 
court  granting  a  motion,  made  upon  its 
minutes,  to  set  aside  a  verdict  rendered 
in  favor  of  plaintiff,  an  appeal  was  taken 
to  the  supreme  court,  where  the  order  was 
reversed  and  the  motion  was  denied,  "with 
costs." — Held,  that  plaintiff  was  entitled  to 
have  his  costs  taxed,  as  provided  in  subd. 
4,  viz. :  "Before  argument,  twenty  dollars ; 
for  argument,  forty  dollars."  Gusick  v. 
Adams,  47  Hun  455. 

Where  an  issue  of  law  is  tried  and 
determined  and  an  issue  of  fact  remains 
undisposed  of,  and  the  party  succeeding  on 
the  issue  of  law  is  awarded  costs,  the  costs 
awarded  include  all  the  costs  of  the  action 
involving  the  trial  of  the  issue  of  law,  and 
an  interlocutory  judgment  may  be  entered 
therefor.  Doelger  v.  CRourke,  12  Civ.  Proa 
254,  N.  Y.  City  Ct.,  Hyatt,  J. 

Where  an  order  of  interpleader  allows 
"costs  of  the  petitioner  herein,"  it  means 
costs  in  the  action  to  the  time  of  the  mo- 
tion. Bowery  Sav.  Bk.  v.  Mahler,  45  N.  Y. 
Supr.  619. 

Pending  the  trial  of  an  action  before 
a  referee,  plaintiff,  upon  leave  granted, 
served  an  amended  complaint,  to  which  de- 
fendant demurred,  and  the  issue  of  law 
arising  thereupon  was  referred  to  the  same 
referee.  After  hearing  upon  the  demurrer, 
the  referee  reported  that  the  demurrer 
should  be  overruled,  and  directed  judgment 
for  plaintiff,  with  leave  to  defendant  to  an- 
swer on  payment  of  the  costs  of  the  action. 
— Held,  that  the  costs  so  required  to  be 
paid  did  not  include  an  allowance,  as  the 
judgment  on  the  report  was  not  a  final 
judgment;  and  that  only  costs  accrued  since 
the  filing  of  the  complaint  were  included, 
and  not  costs  arising  under  the  former 
pleading.  Fay  v.  Muhlker,  13  Daly  314,  C. 
P.   Daly,   J. 

Where  an  order  confirming  a  referee's 
report  directs  that  defendants  have  "costs 
of  this  action,"  it  is  not  error  for  the  clerk 
to  tax  costs  as  in  an  action;  if  they 
should  have  been  taxed  as  in  a  special 
proceeding,  the  remedy  is  by  appeal  from 
the  order,  not  by  motion  to  set  the  taxation 
aside.  Hearn  v.  Sullivan,  13  Abb.  N.  C. 
371,  Westbrook,  J. 

Where,  upon  the  trial,  by  the  court,  of 
a  foreclosure,  the  complaint  is  directed  to 
be  dismissed  as  to  some  of  the  defendants, 
"with  twenty-five  dollars  costs,"  this  means 
that  these  costs  are  to  be  paid  by  plaintiff, 
and  the  clerk  has  no  authority  to  enter  a 


judgment  directing  them  to  be  paid  out  of 
the  proceeds  of  the  sale.  Rosa  v.  Jenkins, 
31    Hun   384. 

In  an  action  on  a  contract  of  guaranty 
against  a  husband  and  wife,  they  answered 
separately,  by  the  same  attorneys.  Judg- 
ment was  rendered  dismissing  the  com- 
plaint, and  awarding  a  single  bill  of  costs 
to  defendants.  On  appeal,  the  judgment 
was  affirmed  as  to  the  wife,  without  costs, 
and  reversed  as  to  the  husband. — Held,  that 
the  wife  was  entitled  to  maintain  an  ac- 
tion on  the  appeal-bond  for  the  costs 
awarded  in  the  court  below.  Fritchie  v. 
Holden,  11  N.  Y.  Supp.  171;  19  Civ.  Proc 
84. 

Where  a  judgment  in  partition  awards 
the  costs  to  plaintiff,  a  further  provision, 
awarding  two  of  the  defendants,  who  simply 
appeared  in  the  action,  their  taxable  costs 
and  disbursements,  necessarily  limits  them 
to  the  costs  before  notice  of  trial;  and  they 
are  not  entitled  even  to  these  where  the 
judgment  orders  an  actual  partition  with- 
out sale,  and  there  is  consequently  no  fund 
in  court  from  which  an  allowance  can  be 
made  to  them.  Walker  v.  Porter,  21  N.  Y. 
Supp.  723. 

The  report  of  the  referee  on  the  trial 
of  an  action  to  foreclose  a  mortgage  found 
"that  plaintiff  have  his  costs  of  this  ac- 
tion."— Held,  that  his  did  not  authorize  a 
personal  judgment  for  costs  against  any 
defendant.  Case  v.  Mannis,  11  N.  Y.  Supp. 
243;   33  State  Rep.  44. 

In  an  action  brought  to  recover  dower 
an  order  of  reference  to  hear  and  determine 
the  issues  was  made  to  A.,  who  dismissed 
the  complaint.  Upon  appeal  General  Term 
reversed  the  judgment  and  ordered  judg- 
ment absolute  for  plaintiff,  sending  the 
matter  to  V.  S.,  as  referee,  to  admeasure 
dower,  whose  report  was  confirmed  and 
judgment  was  ordered  at  Special  Term 
against  all  the  defendants.  Upon  an  ap- 
peal from  this  judgment  General  Term  af- 
firmed it.  All  parties  appealed  to  the  court 
of  appeals,  which  reversed  the  judgment, 
and  also  reversed  all  the  orders  entered 
after  the  judgment  granted  upon  the  report 
of  A.  It  further  affirmed  the  judgment  en- 
tered upon  A.'s  report,  "with  costs  to  each 
of  the  defendants  appearing  by  separate 
attorneys."  Upon  an  appeal  by  the  de- 
fendants from  an  order  denying  their  mo- 
tion for  a  retaxation  of  costs, — Held,  that 
the  action  was  one  in  which,  upon  an  ap- 
peal from  a  final  judgment  and  its  affirm- 
ance, the  respondents  were  entitled  to  costs 
as  a  matter  of  right;  that  said  defendants, 
as  respondents,  were  entitled  to  costs  of 
the  appeal  to  General  Term  from  the  judg- 
ment dismissing  the  complaint,  entered  upon 
the  report  of  A.,  and  of  the  further  ap- 
peal to  the  court  of  appeals;  that  said  de- 
fendants, as  appellants,  were  further 
entitled  to  the  costs  of  the  appeal  to  General 
Term  from  the  judgment  which  confirmed 
the  report  of  V.  S.  That  neither  party 
was  entitled  to  costs  upon  the  appeal  of 
plaintiff  from  the  judgment  entered  upon 
the  decision  of  General  Term,  since,  by  the 
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entire  reversal,  upon  the  appeal  of  defend- 
ants, of  the  judgment  entered  upon  said 
decision,  there  had  been  no  decision  made 
by  the  court  of  appeals  upon  said  appeal 
of  plaintiff.    Price  v.  Price,  61  Hun  606. 

A  number  of  motions  had  been  made  in 
the  action  before  it  reached  the  court  of 
appeals,  in  which  plaintiff  had  been  al- 
lowed costs.  The  court  of  appeals  reversed 
all  the  orders  entered  upon  said  motions. — 
Held,  that  as  the  matter  of  motion  costs 
was  discretionary,  the  court  would  not  al- 
low defendants  costs  of  each  motion,  in 
which  plaintiff  had  in  the  first  instance 
been  awarded  such  costs.     lb. 

Costs  to  abide  the  event. — Where,  in 
the  court  of  appeals,  it  is  provided  that 
costs  shall  abide  the  event,  this  means  all 
the  costs  of  the  action  up  to  and  including 
the  decision  of  that  court.  Franey  v.  Smith, 
126  N.  Y.  658;  37  State  Rep.  480.  See 
this  case  for  explanation  of  other  cases. 

Upon  reversal  with  costs  to  abide  the 
event  the  party  ultimately  successful  is  en- 
titled to  costs  of  both  trials  and  on  appeal. 
Smith  v.  Smith,  22  App.  Div.  319;  47  N. 
Y.  Supp.  087;  5  N.  Y.  Ann.  Gas.  47;  Miller 
v.  King,  32  App.  Div.  340;  62  N.  Y.  Supp. 
1041. 

But  where  first  affirmed  and  upon  re- 
argument  reversed,  the  respondent  is  only 
entitled  to  one  notice  of  argument.  Miller 
v.  King,  32  App.  Div.  349;  52  N.  Y.  Supp. 
1041. 

Upon  reversal  by  Appellate  Term  of  judg- 
ment for  plaintiff  the  costs  are  those  of 
Appellate  Term  only,  the  costs  theretofore 
awarded  to  plaintiff  are  absolute,  and  may 
be  taxed  by  him  if  ultimately  successful. 
Bueb  v.  Geratty,  31  Misc.  22;  62  N.  Y. 
Supp.   1125,  City  Ct. 

Where  executor  or  administrator  a  party, 
to  be  read  in  subordination  to  provisions  of 
§  1836.  Benjamin  v.  Ver  Nooy,  168  N.  Y. 
578. 

Costs  of  former  appeal  directed  to  abide 
event  are  not  taxable  by  district  court. 
Schlesinger  v.  David  Mayer  Brewing  Co., 
20  Misc.  353;  45  N.  Y.  Supp.  964,  App.  T. 

Where  the  court  of  appeals  reverses  a 
judgment,  with  costs  to  abide  the  event, 
without  other  limitations,  the  respondent,  if 
finally  successful,  is  entitled  to  the  costs  of 
appeal.  First  Nat.  Bk.  of  Mead vi lie  v. 
Fourth  Nat.  Bk.,  84  N.  Y.  469. 

Where  costs  of  interlocutory  proceedings 
are  directed  to  abide  the  event,  the  right 
to  recover  them  depends  on  the  right  to  the 
general  costs  in  the  action.  New  v.  An- 
thony, 4  Hun  52;  6  T.  &  C.  243. 

Costs  on  appeal  "to  abide  the  event," 
means  an  event  which  entitles  the  success- 
ful party  to  costs  by  law,  and  if  he  re- 
covers less  than  $50  he  is  not  entitled  to 
costs  of  appeal.  Snyder  v.  Collins,  12  Hun 
383. 

Where  an  appellate  court  reverses  a  judg- 
ment and  orders  a  new  trial  with  costs  to 
abide  the  event,  with  no  other  limitation, 
he  who  finally  prevails  is  entitled  to  the 
costs  of  the  appeal.    Sanders  v.  Townshend, 


63  How.  343;  11  Abb.  N.  C.  217,  C.  P.,  Van 
Hoesen,  J. 

From  a  judgment  recovered  by  plaintiff, 
defendant  appealed  to  General  Term,  where 
such  judgment  was  affirmed;  thence  defend- 
ant appealed  to  the  court  of  appeals,  where 
the  judgment  was  "reversed  and  a  new  trial 
granted,  costs  to  abide  event."  On  the 
new  trial  plaintiff  again  prevailed. — Held, 
that  he  was  entitled  to  tax  the  costs  of  the 
appeal  to  the  court  of  appeals.  The  event 
of  the  new  trial  was  the  circumstance  which 
was  to  determine  which  party  should  recover 
the  costs  of  the  appeal.  The  order  did  not 
limit  the  recovery  of  costs  to  the  pre- 
vailing party  on  the  appeal,  in  case  he 
should  finally  succeed  in  the  action.  It 
means  they  are  to  go  to  the  party  ultimate- 
ly successful.  First  Nat.  Bk.  v.  Fourth 
Nat.  Bk.,  84  N.  Y.  469;  1  Civ.  Proa  318n; 
60  How.  436,  rev'g  22  Hun  563. 

Where,  on  appeal  by  defendants  to  Gen- 
eral Term,  the  judgment  recovered  by  plain- 
tiff was  reversed  and  a  new  trial  granted, 
the  order  of  reversal  reading,  "that  a  new 
trial  be  and  the  same  is  hereby  directed  to 
be  had  herein,  costs  of  this  appeal  to  abide 
the  event," — Held,  that  such  direction  as 
to  costs  meant,  that  the  costs  of  appeal 
should  be  taxed  in  favor  of  the  party  ulti- 
mately successful.  Comly  v.  Mayor,  1  Civ. 
Proc.  306,  Barrett,  J.;  Loti  v.  Krakauer, 
Id.  312n,  N.  Y.  Marine. 

Where,  after  a  decision  against  plaintiff 
at  Circuit  and  General  Term,  the  court  of 
appeals  reversed  the  judgment  and  ordered 
a  new  trial  with  costs  to  abide  the  event, — 
Held,  plaintiff  on  succeeding  in  the  new 
trial  was  entitled  to  tax  costs  of  all  the 
proceedings,  including  those  of  the  appeal 
to  General  Term.  Donovan  v.  Vandermark, 
22  Hun  307. 

Where  on  appeal  General  Term  ordered 
that,  "the  judgment  appealed  from  be  re- 
versed, with  costs  to  abide  the  event,  and 
that  a  new  trial  be  had  herein,  and  that 
the  cause  be  restored  to  its  place  upon  the 
circuit  calendar,"  and  plaintiff  again  re- 
covered in  a  new  trial, — Held,  that  the  costs 
of  that  appeal  were  given  to  abide  the 
event,  that  is,  to  the  appellant,  if  successful, 
but  certainly  not  to  plaintiff  and  respond- 
ent, whose  judgment  was  erroneous,  and  to 
correct  which  the  appeal  was  necessary. 
Sheridan  v.  Genet,  1  Civ.  Proc.  309n. 

So  where  defendant  succeeded  on  both 
trials.  Lydd  v.  Kenney,  Id.  31  On,  Barrett, 
J. 

Upon  appeal  from  an  order  taxing  costs 
in  an  equitv  case,  it  appeared  that  upon 
the  first  trial  judgment  was  awarded  to 
plaintiffs,  with  costs,  and  that  General  Term 
affirmed  the  judgment  with  costs.  An 
appeal  having  been  taken  to  the  court  of 
appeals,  that  court  ordered  a  new  trial, 
with  costs  to  abide  the  event,  and  on  the 
new  trial  a  judgment  was  rendered  for 
defendant,  with  costs.  On  an  appeal  from 
the  taxation  of  the  costs  by  the  clerk,  who 
taxed  the  costs  of  the  first  trial,  the  costs 
of  General  Term,  the  costs  of  the  second 
trial  and  of  the  court  of  appeals  in  favor 


4788 


COSTS,    AMOUNT    OF;    "TO    ABIDE  EVENT." 


§3251 

a  21,  t.  2,  a.  1 


of  defendant,  Special  Term  disallowed  the 
costs  and  disbursements  of  General  Term, 
but  allowed  costs  of  the  first  and  «econd 
trials  and  of  the  court  of  appeals. — Held, 
that  the  order  should  be  affirmed;  that 
while  First  Nat.  Bk.  v.  Fourth  Nat.  Bk. 
(84  N.  Y.  469),  is  decisive  that  the  party 
which  has  at  last  prevailed  is  entitled  to 
his  costs  of  the  court  of  appeals,  that  case 
docs  not  hold  that  the  decision  of  the  court 
of  appeals  reversing  a  judgment  and  order- 
ing a  new  trial,  "with  costs  to  abide  the 
event,"  necessarily  imports  that  the  party 
finally  prevailing  must  recover  costs  for 
all  the  proceedings  in  the  cause;  that  the 
judge  who  tried  the  case  at  a  Special  Term 
had  authority  to  give  the  party  now  pre- 
vailing costs  of  the  first  trial  at  Special 
Term,  as  the  cause  was  in  equity  and  the 
costs  were  in  his  discretion;  that,  as  the 
costs  of  the  appeal  to  General  Term  have 
not  been  awarded  by  it  to  the  party  now 
prevailing  and  as  the  Special  Term  judge, 
who  must  be  considered  best  qualified  to  ex- 
plain his  own  decision  if  it  be  ambiguous, 
expressly  decides  that  they  were  not  con- 
ferred by  him,  the  order  should  be  aflirmed. 
Thomas  v.  Evans,  50  Hun  441;  20  State 
Rep.  884. 

Upon  an  appeal  taken  by  plaintiff  from 
a  judgment  recovered  by  defendant  the  judg- 
ment was  reversed  and  a  new  trial  was 
ordered,  the  order  directing  that  the  costs 
abide  the  event  of  the  action.  Upon  the 
subsequent  trial  of  the  action  a  verdict  was 
directed  in  favor  of  plaintiff  for  certain 
causes  of  action  mentioned  in  the  complaint, 
and  for  defendant  upon  other  and  distinct 
causes  of  action  contained  in  the  same  com- 
plaint. The  costs  and  disbursements  of  the 
appeal  were  allowed  to  defendant  as  part 
of  his  costs. — Held,  that  the  direction,  that 
the  cost  8  should  abide  the  event,  did  not 
authorize  the  costs  of  the  appeal  to  be  given 
to  defendant,  even  though  he  succeeded 
eventually  and  finally  in  the  litigation.  Du- 
rant  v.  Abend  roth,  48  Hun  16. 

The  costs  on  the  appeal,  including  the 
stenographer's  fees  for  a  copy  of  his  min- 
utes and  amendments  to  the  case,  and  all 
disbursements  attending  the  appeal,  should 
be  excluded  from  defendant's  bill  of  costs. 
The  costs  of  the  trial,  in  which  defendant 
was  '  successful,  and  the  judgment  upon 
which  was  reversed,  stood  upon  a  different 
ground,  and  defendant,  being  the  successful 
party,  was  entitled  to  recover  them.     lb. 

Plaintiff  recovered  a  verdict,  which  was 
set  aside  at  Special  Term  as  excessive. 
He  appealed  from  the  order  to  General 
Term,  which  court  affirmed  the  order,  "with 
costs  of  the  appeal  to  abide  the  event."  On 
the  new  trial  plaintiff  again  recovered  a 
verdict,  and  the  clerk  upon  taxation  of  costs 
taxed  General  Term  costs  for  plaintiff. — 
Held,  that  such  costs  were  properly  allowed. 
Herbst  v.  Vacuum  Oil  Co.,  50  State  Rep. 
555 ;  22  N.  Y.  Supp.  42. 

Where,  in  an  action  to  recover  dam- 
ages for  injuries  to  real  property  caused  by 
the  construction  and  maintenance  of  an  ele- 
vated railroad  in  the  street  in  front  thereof, 


a  judgment  in  favor  of  plaintiff  rendered 
at  trial  term  and  affirmed  at  General  Term 
is  reversed  by  the  court  of  appeals  ''with 
costs  to  abide  the  event,"  and  thereafter 
upon  a  second  trial  plaintiff  recovers  judg- 
ment, he  is  entitled  to  the  costs  of  the  first 
trial  and  the  costs  of  the  appeal  to  General 
Term.  Powers  v.  Manhattan  Ry.  Co.,  20 
Civ.  Proc.  78,  N.  Y.  Supr.,  Dugro,  J. 

In  an  action  for  the  strict  foreclosure 
of  a  deed  alleged  to  have  been  a  mortgage, 
upon  the  first  trial  the  complaint  was  dis- 
missed, but,  on  appeal,  such  judgment  was 
reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event.  Upon  the  second  trial 
defendants  again  succeeded,  and  as  a  part 
of  their  costs  and  disbursements  allowed 
in  the  action  the  clerk  included  the  costs 
and  disbursements  on  the  first  trial  and  on 
the  appeal  therefrom,  and,  also,  the  costs 
of  the  second  trial. — Held,  that  the  coats 
upon  the  appeal  were  not  allowable;  that 
the  costs  of  the  first  trial  on  which  de- 
fendants had  succeeded,  as  well  as  the  costs 
of  the  second  trial,  were  properly  taxable  in 
favor  of  defendants.  House  v.  Lockwood, 
48  Hun  550;  14  Civ.  Proc.  411;  16  State 
Rep.  13. 

A  party  succeeding  on  one  trial,  and 
again  succeeding  on  a  new  trial,  can  tax 
the  amount  adjudged  to  him  for  costs  by 
the  judgment  reversed,  and  the  costs  and 
disbursements  awarded  by  General  Term, 
as  well  as  the  costs,  etc.,  of  the  appeal  to 
the  court  of  appeals  and  of  the  second  trial. 
Isaacs  v.  N.  Y.  Plaster  Works,  43  N.  Y. 
Supp.   397;   4  Abb.  N.   C.  4. 

In  ejectment  plaintiff  recovered  on  a  trial 
before  a  referee;  but  General  Term  ordered 
a  new  trial,  costs  to  abide  the  event.  On 
that  trial  defendant  succeeded;  then  a  new 
trial  was  granted  for  newly  discovered  ev- 
idence on  payment  of  $150,  costs  and  dis- 
bursements of  the  action,  and  costs  of 
motion,  after  payment  of  which,  a  third 
trial  resulted  in  favor  of  plaintiff. — Held, 
plaintiff  was  entitled  to  tax  costs  only  for 
the  third  trial.  Provost  v.  Farrell,  13  Hun 
303. 

On  trial  complaint  was  dismissed,  and 
General  Term  affirmed  the  decision,  with 
costs,  but  court  of  appeals  ordered  a  new 
trial,  with  costs  to  abide  event.  On  a  sec- 
ond trial,  a  juror  was  withdrawn,  and  on  a 
third,  defendant  had  a  verdict. — Held,  the 
party  succeeding  on  the  new  trial  has  costs 
of  appeal  and  of  former  trial  and  of  new 
trial;  that  he  recovers  all  the  costs  in  the 
action  unless  on  granting  the  new  trial  the 
costs  of  appeal  are  given  to  the  party  pre- 
vailing on  the  appeal,  in  which  case  they  are 
recoverable  only  by  him  if  he  finally  suc- 
ceeds. Mott  v.  Consumers,  Ice  Co.,  8  Daly 
244. 

Where  a  judgment  in  favor  of  plaintiff, 
for  so  small  an  amount  as  to  entitle  de- 
fendant to  costs,  is  reversed  on  appeal, 
costs  to  abide  the  event,  and  a  new  trial  is 
granted  on  which  plaintiff  obtains  a  judg- 
ment sufficient  to  entitle  him  to  costs,  he  is 
entitled  to  costs  as  well  of  the  first  trial 
as  of  the  appeal  and  the  new  trial.    Car- 
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petiter  v.  Manhattan  L.  Ins.  Co.,  25  Hun 
194. 

Where,  after  verdict  for  defendant,  plain- 
tiff moved  for  a  new  trial,  which  was  or- 
dered, with  costs  to  abide  the  event,  and 
defendant  appealed,  but  the  order  was  af- 
firmed with  costs,  and  on  the  new  trial 
defendant  had  a  verdict, — Held,  that  plain- 
tiff was  entitled  to  be  allowed  the  costs 
awarded  on  the  appeal  from  the  order  di- 
recting a  new  trial.  Stevenson  v.  Pusch,  40 
How.  91. 

Where  a  complaint  is  dismissed,  but  ex- 
ceptions are  ordered  heard  at  General  Term 
where  a  new  trial  is  granted,  "with  costs 
to  abide  the  event,"  and  on  a  second  trial 
defendant  has  a  verdict,  he  is  not  entitled 
to  the  costs  of  review  at  General  Term. 
Union  Trust  Co.  v.  Whiton,  17  Hun  593, 
on  appeal,  78  N.  Y.  491. 

Costs  to  one  party  or  other  to  abide 
the  event. — Reversal  with  costs  to  appel- 
lant who  is  ultimately  successful  entitles 
him  to  costs  of  both  trials  and  on  appeal. 
Matter  of  Moss,  68  State  Rep.  720;  24  Civ. 
Proc.  438;  34  N.  Y.  Supp.  798,  Sp.  T. 

Reversal  with  costs  to  appellant,  who  is 
again  defeated,  refers  only  to  costs  in  court 
of  appeals,  and  respondent  is  entitled  to 
costs  of  both  trials  and  appeal  to  General 
Term.  Belt  v.  American  Central  Ins.  Co., 
33  App.  Div.  239;  53  N.  Y.  Supp.  363. 

Reversal  with  costs  to  appellant  includes 
all  costs  at  trial  court  and  on  appeal,  and 
when  respondent  succeeds  he  is  only  en- 
titled to  costs  of  last  trial.  Elliott  v.  Luen- 
gene,  19  Misc.  428;  43  N.  Y.  Supp.  1140, 
City  Ct. 

And  see  Starr  Cash  Car  Co.  v.  Reinhardt, 
6  Misc.  365;  56  State  Rep.  404;  26  N.  Y. 
Supp.  746,  C.  P. 

Where  General  Term  reversed  a  money 
judgment  against  defendant  and  granted  a 
new  trial,  ''with  costs  to  the  appellant  to 
abide  the  event  of  such  new  trial,"  and  the 
court  of  appeals  reversed  this  order  and 
affirmed  the  judgment  of  Special  Term  with 
costs, — Held,  in  an  action  in  which  costs 
were  of  right,  plaintiff  could  tax  the  costs 
of  appeal  to  General  Term.  It  meant  all 
taxable  costs  subsequent  to  the  judgment 
affirmed  consequent  upon  the  appeals  both 
to  the  General  Term  and  court  of  appeals. 
Murtha  v.  Curley,  3  Civ.  Proc.  266;  65 
How.  86,  Ct.  of  App.,  rev'g  3  Civ.  Proc.  86; 
64  How.  465,  affi'g  Id.  222. 

In  an  action  for  false  imprisonment,  the 
two  defendants  having  answered  and  de- 
fended separately,  were  allowed  separate 
bills  of  costs.  Upon  an  appeal  taken  by 
plaintiff  to  General  Term,  the  case  of  each 
defendant  was  argued  by  the  same  counsel. 
General  Term  affirmed  the  judgment,  "with 
costs  and  disbursements  of  said  appeal  to 
the  defendants,  respondents  to  be  taxed  by 
the  clerk  of  this  court." — Held,  that  the  re- 
spondents could  tax  but  one  bill  of  costs. 
Fischer  v.  Langbein,  31  Hun  272. 

Where  in  an  equity  action  the  defendants 
answered  separately  and  a  judgment  in 
their  favor  was  affirmed  in  the  court  of 
appeals,  with  costs  "to  the  respondents,,, — 


Held,  that  this  authorised  but  one  bill  of 
costs.  Van  Gelder  v.  Van  Gelder,  84  N.  Y. 
658. 

Meaning  of  "costs  of  appeal  to  appel- 
lants." Lennox  v.  Eldred,  65  Barb.  526, 
Hardin,  J. 

Where  on  the  first  trial  the  complaint 
was  dismissed,  and  General  Term  ordered  a 
new  trial,  "costs  to  plaintiff  to  abide  the 
event,"  and  on  a  new  trial  defendant  suc- 
ceeded,— Held,  that  he  could  not  tax  the 
costs  of  the  appeal.  Donovan  v.  Bd.  of  Ed- 
ucation, 1  Civ.  Proc.  31  In,  N.  Y.  Supr., 
Freedman,  J. 

Where  a  new  trial  is  awarded,  on  ap- 
peal, "with  costs  to  defendant,  to  abide  the 
event,"  if  plaintiff  succeed  on  the  second 
trial,  he  is  entitled  to  the  costs  of  both 
trials;  the  order  only  deprives  him  of  the 
costs  of  the  appeal.  Howell  v.  Van  Siclen, 
4  Abb.  N.  C.  1 ;  54  How.  264 ;  70  N.  Y.  595, 
affi'g  8  Hun  524;  Isaacs  v.  N.  Y.  Plaster 
Works,  43  N.  Y.  Supr.  397;  4  Abb.  N.  C. 
4;  Mott  v.  Consumers'  Ice  Co.,  8  Daly  244. 
Contra,  Cochran  v.  Gottwald,  42  N.  Y. 
Supr.  214. 

When  a  judgment  for  plaintiff  is  affirmed 
at  General  Term,  but  reversed  by  the  court 
of  appeals  (which  orders  a  reargument  at 
General  Term),  "with  costs  of  tne  appeal 
to  this  court  (the  court  of  appeals)  to 
abide  the  event  of  the  action,"  and  there- 
after the  judgment  is,  upon  a  reargument  at 
General  Term,  again  affirmed,  plaintiff  can- 
not include  in  his  bill  of  costs,  the  costs 
of  the  first  appeal  to  General  Term.  Bigler 
v.  Pinckney,  24  Hun  224. 

WThere  General  Term  reverses  a  judgment 
for  plaintiff,  with  costs  to  defendant,  to 
abide  the  result,  and  before  a  new  trial 
defendant  obtains  leave  to  amend  "on  pay- 
ment of  costs  to  present  time," — Held,  that 
this  did  not  deprive  defendant  of  his  con- 
tingent right  to  costs  under  the  decision 
of  the  appeal,  nor  of  the  accrued  costs  of  the 
action  to  the  date  of  the  order,  in  case  he 
is  successful.  Havemeyer  v.  Havemeyer,  48 
N.  Y.  Supr.  104. 

Where  the  court  of  appeals  modifies  a 
judgment  so  as  to  provide  for  a  judgment 
for  defendant  in  a  contingency  and  "as  so 
modified,,,  it  is  "affirmed  with  costs  to  ap- 
pellant," the  costs  in  the  court  of  appeals 
only  are  recoverable,  not  those  in  the  lower 
court,  if  they  have  not  been  rea warded  and 
costs  are  discretionary.  Newcomb  v.  Hall, 
12  Abb.  N.  C.  338;  64  How.  400,  West- 
brook,   J. 

Where,  on  an  appeal  from  the  judgment 
of  a  county  court,  General  Term  awards 
a  new  trial,  with  costs  to  the  appellant 
to  abide  the  event,  if  the  result  is  unfavor- 
able to  him,  he  can  recover  no  costs  of  the 
appeal.  Marx  v.  McCloud,  21  State  Rep. 
957. 

Upon  a  previous  appeal  to  General  Term 
a  judgment  was  rendered  awarding  costs  to 
plaintiff  in  the  event  of  his  success  upon 
a  new  trial. — Held,  that  as  plaintiff  had 
succeeded  upon  the  new  trial  he  was  en- 
titled to  such  costs,  as  it  is  for  the  appel- 
late court  to  determine  as  to  whether  in 
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of  defendant,  Special  Term  disallowed  the 
costs  and  disbursements  of  General  Term, 
but  allowed  costs  of  the  first  and  -second 
trials  and  of  the  court  of  appeals. — Held, 
that  the  order  should  be  affirmed;  that 
while  First  Nat.  Bk.  v.  Fourth  Nat.  Bk. 
(84  N.  Y.  469),  is  decisive  that  the  party 
which  has  at  last  prevailed  is  entitled  to 
his  costs  of  the  court  of  appeals,  that  case 
docs  not  hold  that  the  decision  of  the  court 
of  appeals  reversing  a  judgment  and  order- 
ing a  new  trial,  "with  costs  to  abide  the 
event,"  necessarily  imports  that  the  party 
finally  prevailing  must  recover  costs  for 
all  the  proceedings  in  the  cause;  that  the 
judge  who  tried  the  case  at  a  Special  Term 
had  authority  to  give  the  party  now  pre- 
vailing costs  of  the  first  trial  at  Special 
Term,  as  the  cause  was  in  equity  and  the 
costs  were  in  his  discretion;  that,  as  the 
costs  of  the  appeal  to  General  Term  have 
not  been  awarded  by  it  to  the  party  now 
prevailing  and  as  the  Special  Term  judge, 
who  must  be  considered  best  qualified  to  ex- 
plain his  own  decision  if  it  be  ambiguous, 
expressly  decides  that  they  were  not  con- 
ferred by  him,  the  order  should  be  afiirmed. 
Thomas  v.  Evans,  50  Hun  441;  20  State 
Hep.  884. 

Upon  an  appeal  taken  by  plaintiff  from 
a  judgment  recovered  by  defendant  the  judg- 
ment was  reversed  and  a  new  trial  was 
ordered,  the  order  directing  that  the  costs 
abide  the  event  of  the  action.  Upon  the 
subsequent  trial  of  the  action  a  verdict  was 
directed  in  favor  of  plaintiff  for  certain 
causes  of  action  mentioned  in  the  complaint, 
and  for  defendant  upon  other  and  distinct 
causes  of  action  contained  in  the  same  com- 
plaint. The  costs  and  disbursements  of  the 
appeal  were  allowed  to  defendant  as  part 
of  his  costs. — Held,  that  the  direction,  that 
the  costs  should  abide  the  event,  did  not 
authorize  the  costs  of  the  appeal  to  be  given 
to  defendant,  even  though  he  succeeded 
eventually  and  finally  in  the  litigation.  Du- 
rant  v.  Abend  roth,  48  Hun  16. 

The  costs  on  the  appeal,  including  the 
stenographer's  fees  for  a  copy  of  his  min- 
utes and  amendments  to  the  case,  and  all 
disbursements  attending  the  appeal,  should 
be  excluded  from  defendant's  bill  of  costs. 
The  costs  of  the  trial,  in  which  defendant 
was  *  successful,  and  the  judgment  upon 
which  was  reversed,  stood  upon  a  different 
ground,  and  defendant,  being  the  successful 
party,  was  entitled  to  recover  them.     lb. 

Plaintiff  recovered  a  verdict,  which  was 
set  aside  at  Special  Term  as  excessive. 
He  appealed  from  the  order  to  General 
Term,  which  court  affirmed  the  order,  "with 
costs  of  the  appeal  to  abide  the  event/'  On 
the  new  trial  plaintiff  again  recovered  a 
verdict,  and  the  clerk  upon  taxation  of  costs 
taxed  General  Term  costs  for  plaintiff. — 
Held,  that  such  costs  were  properly  allowed. 
Herbst  v.  Vacuum  Oil  Co.,  50  State  Rep. 
555 ;  22  N.  Y.  Supp.  42. 

Where,  in  an  action  to  recover  dam- 
ages for  injuries  to  real  property  caused  by 
the  construction  and  maintenance  of  an  ele- 
vated railroad  in  the  street  in  front  thereof, 


a  judgment  in  favor  of  plaintiff  rendered 
at  trial  term  and  affirmed  at  General  Term 
is  reversed  by  the  court  of  appeals  "with 
costs  to  abide  the  event,"  ana  thereafter 
upon  a  second  trial  plaintiff  recovers  judg- 
ment, he  is  entitled  to  the  costs  of  the  first 
trial  and  the  costs  of  the  appeal  to  General 
Term.  Powers  v.  Manhattan  Ry.  Co.,  20 
Civ.  Proc.  78,  N.  Y.  Supr.,  Dugro,  J. 

In  an  action  for  the  strict  foreclosure 
of  a  deed  alleged  to  have  been  a  mortgage, 
upon  the  first  trial  the  complaint  was  dis- 
missed, but,  on  appeal,  such  judgment  was 
reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event.  Upon  the  second  trial 
defendants  again  succeeded,  and  as  a  part 
of  their  costs  and  disbursements  allowed 
in  the  action  the  clerk  included  the  costs 
and  disbursements  on  the  first  trial  and  on 
the  appeal  therefrom,  and,  also,  the  costs 
of  the  second  trial. — Held,  that  the  costs 
upon  the  appeal  were  not  allowable;  that 
the  costs  of  the  first  trial  on  which  de- 
fendants had  succeeded,  as  well  as  the  costs 
of  the  second  trial,  were  properly  taxable  in 
favor  of  defendants.  House  v.  Lockwood, 
48  Hun  650;  14  Civ.  Proc.  411;  16  State 
Rep.  13. 

A  party  succeeding  on  one  trial,  and 
again  succeeding  on  a  new  trial,  can  tax 
the  amount  adjudged  to  him  for  costs  by 
the  judgment  reversed,  and  the  costs  and 
disbursements  awarded  by  General  Term, 
as  well  as  the  costs,  etc.,  of  the  appeal  to 
the  court  of  appeals  and  of  the  second  trial. 
Isaacs  v.  N.  Y.  Plaster  Works,  43  X.  Y. 
Supp.  397;   4  Abb.  N.   C.  4. 

In  ejectment  plaintiff  recovered  on  a  trial 
before  a  referee;  but  General  Term  ordered 
a  new  trial,  costs  to  abide  the  event.  On 
that  trial  defendant  succeeded;  then  a  new 
trial  was  granted  for  newly  discovered  ev- 
idence on  payment  of  $150,  costs  and  dis- 
bursements of  the  action,  and  costs  of 
motion,  after  payment  of  which,  a  third 
trial  resulted  in  favor  of  plaintiff. — Held, 
plaintiff  was  entitled  to  tax  costs  only  for 
the  third  trial.  Provost  v.  Farrell,  13  Hun 
303. 

On  trial  complaint  was  dismissed,  and 
General  Term  affirmed  the  decision,  with 
costs,  but  court  of  appeals  ordered  a  new 
trial,  with  costs  to  abide  event.  On  a  sec- 
ond trial,  a  juror  was  withdrawn,  and  on  a 
third,  defendant  had  a  verdict. — Held,  the 
party  succeeding  on  the  new  trial  has  costs 
of  appeal  and  of  former  trial  and  of  new 
trial;  that  he  recovers  all  the  costs  in  the 
action  unless  on  granting  the  new  trial  the 
costs  of  appeal  are  given  to  the  party  pre- 
vailing on  the  appeal,  in  which  case  they  are 
recoverable  only  by  him  if  he  finally  suc- 
ceeds. Mott  v.  Consumers'  Ice  Co.,  8  Daly 
244. 

Where  a  judgment  in  favor  of  plaintiff, 
for  so  small  an  amount  as  to  entitle  de- 
fendant to  costs,  is  reversed  on  appeal, 
costs  to  abide  the  event,  and  a  new  trial  is 
granted  on  which  plaintiff  obtains  a  judg- 
ment sufficient  to  entitle  him  to  costs,  he  13 
entitled  to  costs  as  well  of  the  first  trial 
as  of  the  appeal  and  the  new  trial.    Car- 
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penter  v.  Manhattan  L.  Ins.  Co.,  25  Hun 
194. 

Where,  after  verdict  for  defendant,  plain- 
tiff moved  for  a  new  trial,  which  was  or- 
dered, with  costs  to  abide  the  event,  and 
defendant  appealed,  but  the  order  was  af- 
firmed with  costs,  and  on  the  new  trial 
defendant  had  a  verdict, — Held,  that  plain- 
tiff was  entitled  to  be  allowed  the  costs 
awarded  on  the  appeal  from  the  order  di- 
recting a  new  trial.  Stevenson  v.  Pusch,  40 
How.  91. 

Where  a  complaint  is  dismissed,  but  ex- 
ceptions are  ordered  heard  at  General  Term 
where  a  new  trial  i*  granted,  "with  costs 
to  abide  the  event/'  and  on  a  second  trial 
defendant  has  a  verdict,  he  is  not  entitled 
to  the  costs  of  review  at  General  Term. 
Union  Trust  Co.  v.  Whiton,  17  Hun  593, 
on  appeal,  78  N.  Y.  491. 

Costs  to  one  party  or  other  to  abide 
the  event. — Reversal  with  costs  to  appel- 
lant who  is  ultimately  successful  entitles 
him  to  costs  of  both  trials  and  on  appeal. 
Matter  of  Moss,  68  State  Rep.  720;  24  Civ. 
Proc.  438;  34  N.  Y.  Supp.  798,  Sp.  T. 

Reversal  with  costs  to  appellant,  who  is 
again  defeated,  refers  only  to  costs  in  court 
of  appeals,  and  respondent  is  entitled  to 
costs  of  both  trials  and  appeal  to  General 
Term.  Belt  v.  American  Central  Ins.  Co., 
33  App.  Div.  239;  53  N.  Y.  Supp.  363. 

Reversal  with  costs  to  appellant  includes 
all  costs  at  trial  court  and  on  appeal,  and 
when  respondent  succeeds  he  is  only  en- 
titled to  costs  of  last  trial.  Elliott  v.  Luen- 
gene,  19  Misc.  428;  43  N.  Y.  Supp.  1140, 
City  Ct> 

And  see  Starr  Cash  Car  Co.  v.  Reinhardt, 
6  Misc.  365;  56  State  Rep.  404;  26  N.  Y. 
Supp.  746,  C.  P. 

Where  General  Term  reversed  a  money 
judgment  against  defendant  and  granted  a 
new  trial,  "with  costs  to  the  appellant  to 
abide  the  event  of  such  new  trial/1  and  the 
court  of  appeals  reversed  this  order  and 
affirmed  the  judgment  of  Special  Term  with 
costs, — Held,  in  an  action  in  which  costs 
were  of  right,  plaintiff  could  tax  the  costs 
of  appeal  to  General  Term.  It  meant  all 
taxable  costs  subsequent  to  the  judgment 
affirmed  consequent  upon  the  appeals  both 
to  the  General  Term  and  court  of  appeals. 
Murtha  v.  Curley,  3  Civ.  Proc.  266;  65 
How.  86.  Ct.  of  App.,  rev'g  3  Civ.  Proc.  86; 
64  How.  465,  affi'g  Id.  222. 

In  an  action  for  false  imprisonment,  the 
two  defendants  having  answered  and  de- 
fended separately,  were  allowed  separate 
bills  of  costs.  Upon  an  appeal  taken  by 
plaintiff  to  General  Term,  the  case  of  each 
defendant  was  argued  by  the  same  counsel. 
General  Term  affirmed  the  judgment,  "with 
costs  and  disbursements  of  said  appeal  to 
the  defendants,  respondents  to  be  taxed  by 
the  clerk  of  this  court." — Held,  that  the  re- 
spondents could  tax  but  one  bill  of  costs. 
Fischer  v.  Langbein,  31  Hun  272. 

Where  in  an  equity  action  the  defendants 
answered  separately  and  a  judgment  in 
their  favor  was  affirmed  in  the  court  of 
appeals,  with  costs  "to  the  respondents," — 


Held,  that  this  authorized  but  one  bill  of 
costs.  Van  Gelder  v.  Van  Gelder,  84  N.  Y. 
658. 

Meaning  of  "costs  of  appeal  to  appel- 
lants." Lennox  v.  Eldred,  65  Barb.  526, 
Hardin,  J. 

Where  on  the  first  trial  the  complaint 
was  dismissed,  and  General  Term  ordered  a 
new  trial,  "costs  to  plaintiff  to  abide  the 
event,"  and  on  a  new  trial  defendant  suc- 
ceeded,— Held,  that  he  could  not  tax  the 
costs  of  the  appeal.  Donovan  v.  Bd.  of  Ed- 
ucation, 1  Civ.  Proc.  31  In,  N.  Y.  Supr., 
Freedman,  J. 

Where  a  new  trial  is  awarded,  on  ap- 
peal, "with  costs  to  defendant,  to  abide  the 
event,"  if  plaintiff  succeed  on  the  second 
trial,  he  is  entitled  to  the  costs  of  both 
trials;  the  order  only  deprives  him  of  the 
costs  of  the  appeal.  Howell  v.  Van  Siclen, 
4  Abb.  N.  C.  1 ;  54  How.  264 ;  70  N.  Y.  595, 
affi'g  8  Hun  524;  Isaacs  v.  N.  Y.  Plaster 
Works,  43  N.  Y.  Supr.  397;  4  Abb.  N.  C. 
4;  Mott  v.  Consumers'  Ice  Co.,  8  Daly  244. 
Contra,  Cochran  v.  Gottwald,  42  N.  Y. 
Supr.  214. 

When  a  judgment  for  plaintiff  is  affirmed 
at  General  Term,  but  reversed  by  the  court 
of  appeals  (which  orders  a  reargument  at 
General  Term),  "with  costs  of  the  appeal 
to  this  court  (the  court  of  appeals)  to 
abide  the  event  of  the  action,"  and  there- 
after the  judgment  is,  upon  a  reargument  at 
General  Term,  again  affirmed,  plaintiff  can- 
not include  in  his  bill  of  costs,  the  costs 
of  the  first  appeal  to  General  Term.  Bigler 
v.  Pinckney,  24  Hun  224. 

Where  General  Term  reverses  a  judgment 
for  plaintiff,  with  costs  to  defendant,  to 
abide  the  result,  and  before  a  new  trial 
defendant  obtains  leave  to  amend  "on  pay- 
ment of  costs  to  present  time," — Held,  that 
this  did  not  deprive  defendant  of  his  con- 
tingent right  to  costs  under  the  decision 
of  the  appeal,  nor  of  the  accrued  costs  of  the 
action  to  the  date  of  the  order,  in  case  he 
is  successful.  Havemeyer  v.  Havemeyer,  48 
N.  Y.  Supr.  104. 

Where  the  court  of  appeals  modifies  a 
judgment  so  as  to  provide  for  a  judgment 
for  defendant  in  a  contingency  and  "as  so 
modified,"  it  is  "affirmed  with  costs  to  ap- 
pellant," the  costs  in  the  court  of  appeals 
onlv  are  recoverable,  not  those  in  the  lower 
court,  if  they  have  not  been  reawarded  and 
costs  are  discretionary.  Newcomb  v.  Hall, 
12  Abb.  N.  C.  338;  64  How.  400,  West- 
brook,  J. 

Where,  on  an  appeal  from  the  judgment 
of  a  county  court,  General  Term  awards 
a  new  trial,  with  costs  to  the  appellant 
to  abide  the  event,  if  the  result  is  unfavor- 
able to  him,  he  can  recover  no  costs  of  the 
appeal.  Marx  v.  McCloud,  21  State  Rep. 
957. 

Upon  a  previous  appeal  to  General  Term 
a  judgment  was  rendered  awarding  costs  to 
plaintiff  in  the  event  of  his  success  upon 
a  new  trial. — Held,  that  a«  plaintiff  had 
succeeded  upon  the  new  trial  he  was  en- 
titled to  such  costs,  as  it  is  for  the  appel- 
late court  to  determine  as  to  whether  in 
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case  of  an  appeal,  the  coats  should  or  should 
not  be  allowed  against  an  executor  or  ad- 
ministrator. Hendricks  v.  Isaacs,  52  Hun 
100;   22  State  Rep.  563. 

The  costs  of  a  first  trial,  which  was 
terminated  by  the  withdrawal  of  a  juror, 
are  unaffected  by  the  decision  on  appeal 
reversing  the  judgment,  with  costs  to  ap- 
pellant to  abide  the  event,  and  the  party 
ultimately  successful  would  be  entitled  to 
such  costs.  Starr  Cash  Car  Co.  v.  Rein- 
hardt,  6  Misc.  365;  56  State  Rep.  404;  26 
N.  Y.  Supp.  747,  rev'g  23  N.  Y.  Supp.  886, 
C   P. 

"Without  costs  to  cither  party."— 
Where,  on  appeal  from  an  order  granting 
a  new  trial  in  an  equity  case,  the  order  is 
affirmed  and  judgment  absolute  ordered 
"without  costs  to  either  party/'  this  dis- 
poses of  all  the  costs  in  the  action,  and  an 
insertion  by  respondent  of  costs  in  the 
judgment  entered  upon  the  remittitur  is 
void.  Patten  v.  Stitt,  50  N.  Y.  591,  below, 
34  N.  Y.  Supr.  346. 

Where  both  appeal  and  there  is  a  re- 
versal without  costs,  this  only  refers  to 
costs  on  appeal  and  the  successful  party 
is  entitled  to  costs  of  both  trials.  Sanders 
v.  N.  Y.  &  Harlem  R.  Co.,  56  App.  Div.  273 ; 
67  N.  Y.  Supp.  800. 

Deductions  directed  on  conditional  af- 
firmance.— Where  the  court  of  appeals  re- 
verses a  judgment  and  orders  a  new  trial 
unless  plaintiff  stipulates  to  deduct  certain 
amounts  with  interest,  but  if  they  do  thus 
stipulate  the  judgment  as  reduced  by  the 
stipulation  is  ordered  to  stand  affirmed  in 
every  particular,  plaintiffs  are  entitled  to 
the  costs  of  the  appeal  to  General  Term. 
Nicoll  v.  Burke,  45  N.  Y.  Supr.  526. 

Costs  of  all  courts. — Where,  in  pro- 
ceeding to  collect  a  personal  tax,  the  order 
committing  defendant  as  for  a  contempt 
for  his  failure  to  pay  the  taxes  is  reversed 
on  appeal  to  the  court  of  appeals,  "with  the 
costs  of  all  courts,"  defendant  is  entitled 
to  tax  his  costs  at  the  rate  allowed  for 
similar  services  in  an  action.  McLean  v. 
Jephson,  13  N.  Y.  Supp.  834,  Ingraham,  J. 

Where,  upon  appeal  to  the  court  of  ap- 
peals from  an  order  of  General  Term  mod- 
ifying an  order  of  Special  Term  made  upon 
hearing  of  certiorari  to  review  an  assess- 
ment, the  orders  of  both  Special  and  Gen- 
eral Terms  are  reversed  and  the  assess- 
ment vacated,  with  costs  to  the  relator  in 
all  courts,  the  relator  is  entitled  not  merely 
to  motion  costs  at  General  Term  and  in  the 
court  of  appeals,  but  to  costs  at  the  rates 
allowed  for  similar  services  in  an  action 
brought  in  the  same  court.  People  ex  rel. 
v.  Pratt,  22  Civ.  Proc.  294,  Davy,  J. 

Costs  paid  for  a  favor.  —  Where  an 
amendment  is  allowed  on  payment  of  costs, 
the  party   is  charged  with  the  costs  of  all 

Sroceedings  which  by  operation  of  the  or- 
er  will  be  vacated.  Van  Valkenburgh  v. 
Van  Schaick,  8  How.  271,  N.  Y.  Supr.,  Har- 
ris, J. 

Leave  to  withdraw  appeal  upon  pay- 
ment of  all  costs  before  notice  of  argument 
refers   to   costs    in   that   court.     Broadway 


Savings  Institution  v.  Town  of  Pelham,  148 
N.  Y.  737. 

Costs  paid  as  favor  of  amendment,  can 
not  be  taxed  again.  Woolsey  v.  Trustees, 
84  Hun  234;  65  State  Rep.  746;  32  N.  Y. 
Supp.  546;  Cahill  v.  Mayor,  60  App.  Div. 
276;   63  N.  Y.  Supp.   1006. 

In  an  order  allowing  an  amendment  "on 
payment  of  costs  of  the  action  to  the  present 
time,"  the  phrase  means  such  costs  as 
would  go  to  the  party  against  whom  the 
amendment  is  allowed  in  case  there  had 
been  a  termination  favorable  to  him,  at  the 
date  of  the  order  granting  leave  to  amend. 
Such  costs  must  be  taxed,  and  appeal  lies 
from  the  taxation.  Havemeyer  v.  Have- 
meyer,  44  N.  Y.  Supr.  170;  Dawson  v.  Burn- 
ham,  2  Law  Bull.  39,  Lawrence,  J. 

Where  an  amended  complaint  is  allowed 
to  be  filed  after  reversal  on  appeal  to  Gen- 
eral Term,  on  the  condition  of  plaintiff  pay- 
ing to  defendant's  attorneys  ''each  a  full 
bill  of  costs  and  disbursements  to  date," 
this  includes  the  "costs"  made  at  the  Gen- 
eral Term.  Bowen  v.  Sweeny,  20  N.  Y. 
Supp.  733;  60  Hun  42;  49  State  Rep.  603. 

In  partition,  upon  the  trial  plaintiff, 
who  was  allowed  to  amend  his  complaint 
upon  the  payment  of  costs  to  date,  obtained 
a  verdict  and  recovered  judgment.  Defend- 
ants appealed  to  General  Term,  which 
granted  a  new  trial,  with  costs  to  defend- 
ants to  abide  the  event.  In  the  opinion  at 
General  Term  it  was  intimated  that  it  was 
error  to  have  allowed  the  amendment  of  the 
complaint  at  the  circuit.  Plaintiff  moved 
at  Special  Term  to  amend  the  complaint, 
which  was  granted  upon  condition  that 
plaintiff  pay  to  each  of  two  attorneys  for 
several  defendants  "a  full  bill  of  costs  and 
disbursements  to  date  to  be  taxed."  Upon 
such  taxation  the  clerk  disallowed  all  costs 
at  General  Term,  but  allowed  the  disburse- 
ments in  that  court. — Held,  that  in  such 
a  situation,  the  court  had  a  right  to  con- 
sider whether  the  amendment  constituted  a 
new  cause  of  action,  and  might  compensate 
defendants  for  the  waste  of  time  and  labor 
expended  in  connection  with  the  trial  and 
appeal  under  the  complaint  as  originally 
drawn;  that  the  direction  in  the  order 
granting  a  new  trial,  with  costs  to  de- 
fendants to  abide  the  event,  had  no  bearing 
upon  a  case  where,  upon  a  motion  for  leave 
to  amend,  costs  were  directed  to  be  paid  as 
a  condition  of  its  being  granted.     lb. 

After  a  judgment  in  favor  of  plaintiff 
had  been  affirmed  by  General  Term,  but  re- 
versed by  the  court  of  appeals,  with  costs 
to  abide  event,  a  motion  to  amend  the  an- 
swer was  granted,  on  condition  that  de- 
fendant pay  the  costs  of  the  trial  and  Gen- 
eral Term. — Held,  that  the  costs  imposed 
as  a  condition  of  the  amendment  did  not 
include  the  extra  allowance,  but  only  the 
costs  of  the  trial  and  General  Terms  and  of 
the  motion  to  amend.  Wardlow  v.  Mayor, 
23  N.  Y.  Supp.  669,  N.  Y.  Supr. 

Where  a  plaintiff  is  granted  leave  to 
amend  his  complaint  upon  paying  defend- 
ant's costs  and  disbursements  to  date,  and 
there  has  been  no  trial,  defendant  is  not 
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entitled  to  a  trial  fee.    Gowing  v.  Levy,  22 
Civ.  Proc.  10. 
Costs  paid  for  favor  not  recovered. — 

Where  defendants  were  permitted  to  with- 
draw a  juror  and  amend  their  answer  upon 
paying  the  costs  and  disbursements  of  the 
action  to  date,  and  they  did  so,  plaintiffs 
upon  succeeding  on  a  second  trial  are  not 
entitled  to  tax  the  items  of  costs  so  paid. 
The  order  permitting  the  withdrawal  of  a 
juror  and  amendment  of  the  pleadings  was 
a  final  adjudication  that  the  items  of  costs 
covered  by  it  belonged  to  plaintiff,  and  they 
cannot  be  again  taxed  in  favor  of  either 
party.  Marx  v.  Gross,  23  Civ.  Proc.  97, 
X.    Y.    Supr. 

Where  defendant,  under  an  order  grant- 
ing him  leave  to  withdraw  a  juror  on  his 
paying  plaintiff  "all  the  costs  and  disburse- 
ments in  the  action  to  date,"  pays  such 
costs,  and  plaintiff  obtains  judgment  when 
the  case  comes  on  for  trial  again,  she 
cannot  recover  the  amount  of  the  costs  al- 
ready paid  in  addition  to  the  costs  of  trial; 
there  being  no  intimation  in  the  order  that 
the  costs  were  in  the  nature  of  a  penalty, 
or  other  than  "costs  and  disbursements." 
Byrne  v.  BTclyn  City  &  N.  R.  Co.,  26  N.  Y. 
Supp.  65;  58  State  Rep.  121;  6  Misc. 
6,  B'klyn  City  Ct. 

Where  a  defendant  was  granted  leave 
to  amend  his  answer  on  payment  of  a  part 
of  the  costs  of  the  action  to  be  taxed,  and 
such  costs  were  thereafter  paid  to  plaintiff, 
and  plaintiff  succeeded  in  the  action,  he  can 
not,  on  taxing  his  costs,  include  the  costs 
so  paid.  Seymour  v.  Ashenden,  13  Civ. 
Proc.  255,  N.%  Y.  Supr.,  Freedman,  J. 

At  the  trial  defendant  was  allowed  upon 
his  own  motion  to  amend  his  answer  upon 
paying  to  plaintiff  the  costs  after  notice  of 
trial,  including  fees  for  the  terms  the  case 
had  been  upon  the  calendar.  These  costs 
were  paid,  the  answer  amended,  and  there- 
after a  verdict  rendered  in  favor  of  defend- 
ant, which  entitled  him  to  costs. — Held, 
that  he  could  not  include  in  his  costs  the 
costs  already  paid  to  plaintiff  in  pursuance 
of  the  said  order.  Seneca  Nation  v.  Haw- 
ley,  32  Hun  298. 

Deducting  in  taxation,  costs  paid  as  a 
condition  of  a  favor.  Andrews  v.  Cross, 
17   Abb.  N.  C.  92,  Bockes,  J. 

Where  defendant,  on  a  trial  before  a 
referee,  after  plaintiff  has  rested  and  some 
evidence  has  been  introduced  for  the  de- 
fense, is  allowed  to  amend  her  answer  nunc 
pro  tunc,  and  set  up  a  new  defense,  on 
payment  of  all  taxable  costs  of  the  motion, 
and  thereupon  the  complaint  is  dismissed 
with  costs  to  defendant,  the  clerk,  in  tax- 
ing such  costs,  ehould  not  include  the 
amount  paid  plaintiff  at  the  time  of  the 
amendment.  Skinner  v.  White,  23  N.  Y. 
Supp.  384;  62  State  Rep.  737;  69  Hun  127. 

Where,  by  the  terms  imposed  upon  de- 
fendant, in  an  order  allowing  him  to  amend 
his  answer,  the  costs  up  to  that  time  were 
required  to  be  paid,  and  were  actually 
paid,  plaintiff  cannot,  upon  his  subsequent 
recovery  in  the  action,  tax,  in  the  bill  of 
costs,  the  costs  already  paid  by  the  require- 


ment of  such  order.  If  the  judge,  in  his 
order,  had  imposed  the  payment  of  a  sum 
of  money  equivalent  to  the  costs  without 
designating  it  as  such,  doubtless  the  tax- 
able costs  might  be  recovered.  Schmidt  v. 
Mackie,  9  Week.  Dig.  288. 

Party  not  affected  by  receipt  of  costs 
paid  for  favor. — Where  a  party  is  al- 
lowed to  amend  upon  payment  of  certain 
costs,  his  adversary  is  not  deprived  of  his 
right  to  tax  a  full  bill  of  costs  if  successful. 
Cohn  v.  Husson,  3  How.  N.  S.  130,  affi'd 
13  Daly  334;  Dovale  v.  Ackerman,  24  Abb. 
N.  C.  214;  11  N.  Y.  Supp.  5,  O'Brien,  J. 

Where  defendant  is  permitted  to  with- 
draw a  juror  to  enable  him  to  amend  on 
condition  of  the  payment  of  a  certain  sum 
as  costs,  such  payment  is  not  in  satisfaction 
of  the  taxable  costs  of  the  trial,  but  such 
costs  may  be  taxed  by  plaintiff  on  recover- 
ing final  judgment.  Starr  Cash  Car  Co.  v. 
Reinhardt,  26  N.  Y.  Supp.  747;  6  Misc. 
365;  56  State  Rep.  404,  rev'g  23  N.  Y. 
Supp.   886,   C.   P. 

But  the  court  which  awards  the  costs, 
in  such  a  case,  is  at  liberty  to  construe  its 
own  order  and  to  say  what  is  embraced 
in  the  award.    lb. 

Costs  as  condition  of  pleading  over. — 
In  case  of  •  a  demurrer,  if  the  party  de- 
murring has  judgment  against  him,  and  is 
permitted  to  withdraw  his  demurrer  and 
plead  over  upon  payment  of  costs,  the  fee 
for  proceedings  before  notice  of  trial  is  not 
allowable  on  the  taxation.  Crary  v.  Nor- 
wood, 5  Abb.  219,  Balcom,  J.  See  Nellis  v. 
De  Forest,  6  How.  413,  Crippen,  J. 

But  he  is  entitled  to  the  fee  for  subse- 
quent proceedings  before  trial  and  to  trial 
fee.     Anon.,    3    Sand.    756. 

Only  entitled  to  trial  fee  and  costs  after 
notice  of  trial  but  not  to  costs  before  no- 
tice nor  to  disbursements.  Louis  v.  Em- 
pire State  Ins.  Co.,  75  Hun  364;  56  State 
Rep.  766;  23  Civ.  Proc.  296;  27  N.  Y. 
Supp.  83;  Jones  v.  Butler,  83  Hun  91;  63 
State  Rep.  814;  31  N.  Y.  Supp.  401,  rev'd 
on  other  grounds,  146  N.  Y.  55;  Marsh  v. 
Graham,  19  Misc.  263;  44  N.  Y.  Supp.  253, 
Sp.  T.;  Garrett  v.  Wood,  61  App.  Div.  294; 
70  N.  Y.  Supp.  359. 

If  judgment  is  rendered  in  favor  of  the 
party  demurring,  and  the  party  whose 
pleading  is  found  defective  is  allowed  to 
amend  on  payment  of  costs,  the  fee  for  pro- 
ceedings before  notice  of  trial  should  be  al- 
lowed. It  is  the  compensation  allowed  for 
drawing  and  serving  the  demurrer.  Col- 
lomb  v.  Caldwell,  5  How.  336,  Willard,  J.; 
Van  Valkenburgh  v.  Van  Schaick,  8  How. 
271,  N.  Y.  Supr.,  Harris,  J.;  Hendricks  v. 
Bouck,  4  £.  D.  S.  461;   2  Abb.  360. 

Where  a  Special  Term  order,  which  over- 
rules a  demurrer  to  an  amended  complaint, 
is  on  appeal  reversed,  and  judgment  is 
ordered  in  favor  of  defendant,  but  leave  is 
given  to  plaintiff  to  amend  his  complaint  on 
payment  of  the  costs  of  the  demurrer  at 
Special  Term,  defendant  is  entitled  to  costs, 

( 1 )  for  proceedings  before  notice  of  trial ; 

(2)  for  proceedings  after  notice  of  trial, 
although  that  sum  has  been  once  paid  in 
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the  action  on  sustaining  a  demurrer  to  the 
original  complaint.  Considerant  v.  Bris- 
bane, 1  Bosw.  644;  7  Abb.  345n,  Bosworth, 
J.;  Phipps  v.  Van  Cott,  15  How.  110. 

On  taxing  costs  to  be  paid  as  a  condi- 
tion of  pleading  over  after  demurrer,  costs 
after  notice  of  trial,  and  trial  fee  of  issue  of 
law,  were  allowed  as  well  as  expense  of 
serving  summons  and  copy  of  complaint, 
certified  copy  of  judgment,  certified  copy  of 
motion  to  strike  out,  and  postage.  Costs 
before  notice  and  clerk's  fee  were  denied, 
as  well  as  fee  for  entering  judgment,  satis- 
faction-piece, transcript  and  filing,  and 
sheriff's  fee  on  execution.  Thompson  v. 
Stanley,  22  N.  Y.  Supp.  897,  Andrews,  J. 

New  trial  on  payment  of  costs. — 
Where  a  new  trial  is  granted  on  payment 
of  costs,  it  means  the  costs  of  the  trial  and 
all  subsequent  costs.  North  v.  Sargeant, 
14  Abb.  223;   33  Barb.  350;  20  How.  519. 

But  not  term  fees  on  appeal.  North  v. 
Sargeant,  13  Abb.  259.  See  Pennell  v.  Wil- 
son, 2  Abb.  N.  S.  466;  5  Rob.  674. 

When  a  new  trial  is  granted  on  the 
ground  that  the  verdict  or  report  on  a  ques-. 
tion  of  fact  is  against  the  weight  of  evi- 
dence, it  must  be  on  payment  of  costs. 
Vorhees  v.  Nat.  Citizens  Bk.,  15  Abb.  N. 
S.  13;  Wilson  v.  Lester,  64  Barb.  431. 

See  Wentworth  v.  Candee,  17  How.  405, 
which  holds,  that  the  rule  as  to  verdicts 
does  not  apply  to  reports,  and  that  in  the 
latter,   costs  are  discretionary. 

But  where  the  verdict  is  against  the 
charge  and  at  variance  with  the  evidence, 
payment  of  costs  should  not  be  imposed. 
Lough  v.  Romaine,  36  N.  Y.  Supr.  332. 

As  plaintiff  is  not  then  in  fault  for  not 
seeing  that  the  jury  are  properly  instructed. 
Robbins  v.  Hudson  R.  R.  R.  Co.,  7  Bosw.  1. 

Where  a  verdict  is  set  aside  as  against 
the  evidence,  the  moving  party  is  required 
to  pay  the  costs  of  the  trial.  An  order 
granting  such  relief  and  awarding  costs  of 
motion  to  the  prevailing  party,  is  unwar- 
ranted by  the  practice  prevailing  on  this 
subject.  Kelly  v.  Frazier,  27  Hun  314;  2 
Civ.   Proc.    322. 

Costs  of  circuit  or  term. — Where  a  ver- 
dict was  set  aside  on  payment  of  the  costs 
of  the  circuit, — Held,  that  in  such  costs 
might  be  included  the  fee  for  all  pro- 
ceedings subsequent  to  the  notice  of  trial. 
Mitchell  v.  Westervelt,  6  How.  265,  affi'd 
311. 

Costs  of  the  circuit  or  term  (to  defend- 
ant) include  costs  after  notice  of  trial  and 
before  trial.  Shanks  v.  Rae,  19  How.  540, 
N.  Y.  Supr.,  Bosworth,  J.;  Mitchell  v.  Wes- 
tervelt; Dewey  v.  Stewart,  6  How.  465,  N. 
Y.  Supr. 

"Costs  of  second  trial." — Where  a  new 
trial  is  granted  on  payment  of  the  costs 
of  the  second  trial  it  does  not  include  fees 
of  witnesses  for  attendance  at  a  term  in- 
termediate those  at  which  the  two  former 
trials  were  had.  M'Quade  v.  N.  Y.  &  E. 
R.  R.  Co.,  5  Duer  613;  11  How.  434. 

Opening  default. — When  a  cause,  the 
trial  of  which  has  been  commenced,  was 
adjourned  at  defendant's  request,  on  pay- 


ment of  costs,  and  a  subsequent  inquest  is 
opened  on  terms,  the  court  should  not  allow 
plaintiff  more  than  two  trial  fees,  two  jury 
fees,  costs  of  the  motion  to  open  default, 
and  disbursements  of  the  action.  Jones  v. 
Tienken,  10  Week.  Dig.  219. 

"Costs  of  the  action"  include  the  costs 
of  proceedings  subsequent  to  notice  and  be- 
fore trial.     Keil  v.  Rice,  24  How.  228. 

But  do  not  include,  any  allowance. 
M'Quade  v.  N.  Y.  &  E.  R.  R.  Co. 

Costs  on  submission. — On  submission 
of  a  controversy,  only  a  trial  fee  is  to  be 
allowed;  not  costs  before  or  after  notice, 
nor  an  argument  fee.  Neilson  v.  Mut.  Ins. 
Co.,  3  Duer  683. 

Costs  out  of  the  estate  or  fund.— 
The  court  has  inherent  power  to  award  to  a 
guardian  ad  litem  in  an  equity  action  a 
reasonable  compensation  for  the  services  in 
fact  performed  by  him  to  be  paid  out  of  the 
subject-matter  of  the  action.  This  power 
is  independent  of  the  Code  and  such  award 
should  not  be  included  in  the  sum  given  to 
a  party  as  an  additional  allowance  under 
the  provisions  of  the  Code  regulating  that 
subject.  Weed  v.  Paine,  31  Hun  10;  13 
Abb.   N.   C.   200;    4   Civ.   Proc.   305. 

In  equity  the  question  of  costs  is  one 
of  the  issues  involved,  and  where  court  of 
appeals  modifies  judgment  "with  costs  to 
the  appellant  in  all  courts  and  to  respond- 
ent in  this  court  payable  out  of  estate,'* 
this  is  a  final  judgment  and  it  is  not  per- 
missible for  Special  Term  to  award  a  sep- 
arate bill  of  costs  or  grant  an  allowance 
without  permission  of  court  of  appeals. 
Hascall  v.  King,  54  App.  Div.  441;  66  X. 
Y.  Supp.  1112;  31  Civ.  Proc.  207;  and  see 
s.  c.  on  motion  to  amend  remittitur,  165 
N.  Y.  288;   59  N.   E.  32. 

A  trustee  who  has  been  removed  after 
conviction  for  crime,  can  have  costs  of  his 
account  out  of  fund.  Matter  of  Bevier,  17 
Misc.  486;  41  N.  Y.  Supp.  268,  Surr.  Ct. 

In  action  by  substituted  trustee  to  re- 
cover from  trustee  the  fund  and  not  for 
distribution,  only  statutory  costs  can  be 
awarded,  and  the  compensation  of  plaintiff's 
attorney  must  be  determined  in  another  pro- 
ceeding or  by  agreement.  Walton  v.  Col- 
lins. 38  App.  Div.  439 ;  57  N.  Y.  Supp.  244. 

Where  assignee  for  creditors  resists  in 
good  faith  but  unsuccessfully  an  action  to 
follow  trust  funds  he  is  entitled  to  an 
allowance  for  his  services  and  counsel  fee. 
English  Bank  of  Rio  Janeiro  v.  Barr.  31 
Abb.  N.  C.  7.  Contra,  Dennistown  v.  Barr, 
31  Abb.  N.  C.  21 ;  28  N.  Y.  Supp.  255. 

Where  appellate  court  refuses  costs  to  a 
trustee  it  is  error  for  lower  court  to  allow 
counsel  fee  out  of  estate.  Re  Mechron,  55 
App.  Div.  147;  67  N.  Y.  Supp.  18. 

An  attorney  who  represents  certain  poli- 
cy-holders of  an  insolvent  insurance  com- 
pany, and  who  renders  services  by  resisting 
claims  made  by  the  receiver  of  such  com- 
pany against  the  assets  on  his  accounting, 
must  look  for  his  compensation  to  the  pol- 
icy-holders whom  he  represents,  and  is 
not  entitled  to  be  paid  for  such  services  out 
of  the  assets  of  the  company.    Atty.-Genl- 
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v.  Continental  L.  Ins.  Co.,  18  Week.  Dig. 
493. 

Where  the  court  of  appeals  held  with 
the  appellant  in  part,  and  reversed  the  de- 
cree of  the  surrogate  and  General  Term, 
and  with  the  respondent  in  part,  and  or- 
dered "the  costs  in  this  court  to  be  paid  out 
of  the  estate," — Held  to  authorize  the  al- 
lowance of  costs  to  the  respondents.  Law- 
rence v.  Lindsey,  70  N.  Y.  566,  below,  7 
Hun    641. 

In  a  dispute  as  to  a  fund  left  by  will, 
Special  Term  awarded  one  half  the  costs 
against  appellants,  but  in  court  of  appeals, 
as  they  succeeded  in  part,  it  was  held,  that 
they,  as  well  as  respondents,  should  have 
costs  out  of  the  fund.  Thurber  v.  Cham- 
bers, 66  N.  Y.  42,  modf'g  4  Hun  721. 

Where  the  dispute  was  as  to  the  con- 
struction of  a  will,  and  the  questions  in- 
volved were  difficult  and  intricate,  costs 
were  ordered  paid  out  of  the  property. 
Gourley  v.  Campbell,  66  N.  Y.  169,  rev'g 
6  Hun  218. 

Where  the  judgments  of  Special  and  Gen- 
eral Terms  agreed  with  that  of  the  court 
of  appeals  in  an  action  for  the  construction 
of  a  will, — Held,  that  appellants  were  not 
entitled  to  costs  from  the  estate.  McLean 
v.  Freeman,  70  N.  Y.  81,  below,  9  Hun 
246.  See  §  2689.  As  to  allowance,  see  § 
2548,  last  clause. 

It  seems,  that  in  an  action  to  compel 
an  assignee  for  creditors  to  account,  a 
proper  allowance  for  costs  and  disburse- 
ments of  plaintiffs  will  be  made  in  the  final 
judment  to  be  paid  out  of  the  funds.  Ber- 
german  v.  Hake,  4  State  Rep.  676. 

In  an  action  brought  by  an  infant  cestui 
que  trust  and  her  guardian  to  obtain  a 
construction  of  a  will,  the  court  sustained 
a  demurrer  interposed  to  the  complaint,  and 
directed  the  costs  and  an  extra  allowance 
to  be  paid  out  of  the  income  of  the  trust 
fund. — Held,  that  this  direction  was,  pos- 
sibly, contrary  to  1  R.  S.  730,  §  63,  and 
certainly  unjust;  that  the  costs  should  be 
paid  by  plaintiffs,  the  guardian  ad  litem 
being  responsible  for  the  amount  thereof. 
Wead    v.    Cantwell,    36   Hun   528. 

Counsel  representing  intervening  policy- 
holders in  an  action  for  the  distribution  of 
the  funds  of  an  insolvent  insurance  com- 
pany are  not  entitled  to  compensation  for 
their  services  out  of  the  fund.  Re  Security 
L.  Ins.  &  Ann.  Co.,  31  Hun  36. 

The  following  are  stated  as  rules  which 
should  govern  the  granting  of  allowances 
in  equitable  actions  where  an  estate  is 
within  the  control  of  the  courts:  First. 
Unsuccessful  parties  should  not  receive  al- 
lowances out  of  the  estate.  Second.  The 
trustee,  who  is  compelled  to  ask  the  aid 
of  the  court  in  settlement  of  his  estate, 
should  be  indemnified  and  protected.  Third. 
Beneficiaries  who  are  fully  and  fairly  pro- 


tected by  the  efforts  of  the  trustee  and  his 
counsel,  should  not  receive  allowances,  as 
the  estate  has  already  been  subjected  to  the 
burden  of  one  allowance  for  their  practical 
benefit.  Fourth.  Beneficiaries  having  sub- 
stantially the  same  interest  should  not  re- 
ceive separate  allowances,  although  they 
appear  by  separate  attorneys.  Undoubted- 
ly there  are  circumstances  which  may  fur- 
nish exceptions  to  these  general  rules,  but 
they  should  be  generally  followed.  West 
v.  Place,  4  Misc.  19,  Russell,  J. 

In  an  action  between  partners  for  a  dis- 
solution and  accounting,  an  order  for  pay- 
ment of  the  referee's  fees  out  of  funds  in 
the  hands  of  the  receiver  may  be  made, 
although  the  receiver  may  have  incurred 
liabilities,  with  the  sanction  of  the  court,  in 
excess  of  such  funds  available  for  payment. 
Crotty  v.  Jarvis,  20  N.  Y.  Supp.  728,  C.  P. 

An  interlocutory  judgment,  ordering  a 
reference,  and  directing  that  the  fees  of 
the  referee  be  paid  out  of  the  funds  in  the 
hands  of  one  of  the  parties  "unless  other- 
wise directed  by  the  court  or  said  referee," 
does  not  directly  require  payment  of  the 
referee's  fees  out  of  such  funds,  but  merely 
provides  that  the  judgment  to  be  entered  on 
the  referee's  report  should  so  require. 
Douglas  v.  Smith,  19  N.  Y.  Supp.  630. 

Dismissal  for  want  of  prosecution. — 
On  dismissal,  before  notice  of  trial,  of  a 
complaint  for  want  of  prosecution,  defend- 
ant is  entitled  only  to  costs  for  proceedings 
before  notice  of  trial  and  costs  of  the  mo- 
tion to  dismiss.  Tillspaugh  v.  Dick,  8  How. 
33,  Parker,  J. 

Exceptions  heard  at  General  Term. — 

Where  exceptions  are  heard  in  the  first  in- 
stance at  General  Term,  and  judgment  is 
ordered  for  plaintiff,  he  is  entitled  to  costs 
at  General  Term  and  for  previous  proceed- 
ings, though  the  verdict  is  reduced.  Duff 
v.  Wardell,  10  Abb.  N.  S.  84.  It  makes  no 
difference  that  defendant  is  an  executor, 
lb. 

New  trial  in  ejectment. — Upon  a  new 
trial,  under  the  section  of  R.  S.  providing 
that  in  an  action  of  ejectment  within  three 
years  after  judgment,  etc.,  a  new  trial  shall 
be  granted,  the  party  in  whose  favor  such 
new  trial  is  granted,  cannot,  upon  recovery 
of  a  judgment  thereupon,  tax  as  part  of 
his  costs  the  costs  for  proceedings  had  be- 
fore the  granting  of  the  order  for  a  new 
trial.     Carnes  v.  Piatt,  40  N.  Y.  Supr.  205. 

Interest. — The  statute  allowing  interest 
to  be  taxed  as  costs,  does  not  entitle  plain- 
tiff to  retain  his  judgment  as  to  the  inter- 
est, after  it  has  been  modified  on  appeal 
in  respect  to  the  principal  recovery.  When 
reversed  as  to  part  it  must  be  deemed  re- 
versed as  to  the  interest  on  that  part. 
Mann  v.  N.  Y.  C.  R.  R.  Co.,  12  Abb.  N.  S. 
380. 


Staying  Proceedings  till  Costs  op  Previous  Action  Paid. 


Where  equity  suit  dismissed  without 
prejudice  to  action  for  damages,  the  latter 
will  not  be  stayed.  Skeels  v.  Bodine,  68 
App.  Div.  217;  73  N.  Y.  Supp.  1003. 


Effect  of  statutory  stay  upon  subsequent 
action.  Wessels  v.  Boettcher,  142  N.  Y. 
212;   58  State  Rep.  653. 

Granted  where  default  in  former  action 
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and  leave  to  open  on  payment  of  costs. 
Farrell  v.  N.  Y.  Juvenile  Asylum,  2  App. 
Div.  496;  74  State  Rep.  414;  37  N.  Y. 
Supp.    1118. 

Where  litigation  could  have  been  dis- 
posed of  in  former  action  and  party  insol- 
vent. Morgenstern  v.  Zink,  6  Misc.  418;  27 
N.  Y.  Supp.  299,  Buffalo  Supr. 

The  rule  that  where  a  second  action  has 
been  brought  by  the  plaintiff  against  the 
same  defendant  upon  the  same  cause  of 
action,  the  plaintiff's  proceedings  in  such 
second  action  will  be  stayed  until  the  costs 
awarded  to  the  defendant  in  the  former  ac- 
tion are  paid,  is  not  applicable  where  the 
first  action  was  brought  in  equity  and  the 
second  action  is  at  law,  and  brought  upon 
grounds  which  could  not  constitute  a  right 
of  action  in  equity.  Maass  v.  Rosenthal, 
62  Misc.  350;    115  N.  Y.  Supp.  4. 

When  an  action  has  been  dismissed  with 
costs  a  second  suit  on  the  same  cause  of 
action  will  be  stayed  until  costs  of  the  first 
are  paid.  Conlon  v.  National  Fireproofing 
Co.,  128  App.  Div  270;  112  N.  Y.  Supp. 
652. 

Where  a  plaintiff  whose  action  has  been 
dismissed  upon  his  default,  instead  of  ap- 
plying to  open  the  default  commences  a 
new  action,  the  latter  will  be  stayed  until 
the  costs  of  the  first  suit  are  paid.  Fran- 
sioli  v.  Boorman,  84  N.  Y.  Supp.  128. 

The  stay  of  proceedings  for  non-payment 
of  costs  of  a  motion  under  §  779,  does  not 
operate  until  after  service  of  a  copy  of 
the  order.  Sire  v.  Shubert,  93  App.  Div. 
324;  87  N.  Y.  Supp.  891. 

The  stay  under  §  779,  for  non-payment 
of  motion  costs,  applies  only  to  some  pro- 
gressive step  taken  in  the  action,  and  does 
not  prevent  the  entry  of  and  appeal  from 
the  order.  Allen  v.  Becket,  84  N.  Y.  Supp. 
1011. 

Non-payment  of  costs  of  a  motion  will 
not  operate  as  a  stay  of  an  appeal  from  the 
order  and  the  respondent  waives  the  right 
to  a  stay  of  the  argument  of  the  appeal  if 
any  exists  by  receiving  and  retaining  the 
notice  of  appeal,  printed  papers  and  notice 
of  argument.  Allen  v.  Becket,  85  N.  Y. 
Supp.   192. 

Payment  of  costs  should  be  required  as 
a  condition  of  renewing  an  unsuccessful 
motion.  Wasserman  v.  Benjamin,  91  App. 
Div.  647;  86  N.  Y.  Supp.  1022. 

A  motion  is  properly  denied  where  costs 
of  a  previous  motion  are  unpaid.  Albany 
Brass  &  Iron  Co.  v.  Alton,  84  N.  Y.  Supp. 
180. 

Where  a  complaint  is  dismissed,  with 
costs  to  the  defendant,  another  action  upon 
the  same  cause  of  action  will  be  stayed  un- 
til payment  of  the  costs  of  the  first  action. 
Singer  v.  Garlick,  123  App.  Div.  282;  107 
N.   Y.   Supp.   972. 

An  allegation  of  a  party's  attorney  upon 
information  and  belief  that  such  party  is 
unable  to  pay  costs  levied  against  him  is 
insufficient  to  make  an  exception  to  the  rule 
staying  proceedings  for  non-payment  of 
costs.    Wilner  v.   Independent  Order  Aha- 


was  Israel,  122  App.  Div.  615;   107  N.  Y. 
Supp.  497. 

The  rule  that  where  the  costs  of  a  mo- 
tion in  an  action  are  directed  to  be  paid,  all 
proceedings  on  the  part  of  the  party  re- 
quired to  pay  the  same  are  stayed  without 
further  direction  of  the  court,  until  pay- 
ment thereof,  applies  to  the  payment  of 
costs  in  an  action  where  another  action  is 
commenced  between  the  same  parties  on  the 
same  cause  of  action,  unless  special  facts 
demand  an  exception.  Wilner  v.  Independ- 
ent Order  Ahawas  Israel,  122  App.  Div. 
615;   107  N.  Y.  Supp.  497. 

The  stay  of  proceedings  by  virtue  of  § 
779,  until  costs  awarded  to  plaintiff  on 
denying  a  motion  for  the  appointment  of  a 
receiver  in  foreclosure,  made  by  an  an- 
swering defendant,  are  paid,  is  waived  by 
plaintiff  noticing  the  cause  for  trial,  to  the 
extent  of  allowing  defendant  to  take  part 
in  the  trial.  Mattice  v.  Shetland,  76  App. 
Div.   236;    78  N.  Y.   Supp.   537. 

Where  a  party  has  returned  a  notice  of 
trial,  ineffective  because  his  adversary  was 
stayed  by  non-payment  of  motion  costs,  he 
cannot  be  compelled  to  accept  short  notice 
of  trial  after  the  costs  have  been  paid,  nor 
has  the  Special  Term  power  to  order  that 
the  service  first  made  be  deemed  sufficient, 
the  party  standing  upon  his  strict  statutory 
rights,  and  no  favor  being  asked  in  his  be- 
half. Roberts  v.  Schaf,  76  App.  Div.  433; 
78  N.  Y.  Supp.  778. 

The  provision  of  §  779,  that  non-payment 
of  motion  or  other  costs  directed  to  be  paid 
by  an  order  shall  operate  as  a  stay  of  pro- 
ceedings, applies  to  the  allowance  of  costs 
in  an  order  of  the  appellate  division  af- 
firming or  reversing  an  order  granting  or 
refusing  a  new  trial  upon  the  minutes. 
Cohen  v.  Erulewitch,  81  App.  Div.  147;  80 
N.  Y.  Supp.  689. 

Failure  of  plaintiff  to  pay  the  costs  on 
the  dismissal  of  his  complaint,  in  an  action 
for  the  reformation  of  a  contract,  and  for 
damages,  "without  prejudice  to  an  action  at 
law  on  the  written  contract,"  does  not  pre- 
clude him  from  maintaining  the  action  at 
law.  Skeels  v.  Bodine,  68  App.  Div.  217; 
73  N.  Y.  Supp.  1093. 

Non-payment  of  motion  costs  will  not 
stay  defendant  from  defending  the  action 
or  justify  the  taking  of  an  inquest  against 
him,  and  his  failure  to  appear  at  an  in- 
quest previously  directed  will  not  amount 
to  a  default.  Goldberg  v.  Wood,  50  Misc. 
618;  98  N.  Y.  Supp.  200. 

In  an  action  in  the  New  York  city  court 
the  voluntary  appearance  by  the  defendants 
and  their  application  for  an  adjournment 
upon  the  day  of  trial,  without  objection 
being  made  to  the  non-payment  of  the  costs 
imposed  as  a  condition  for  opening  the 
plaintiff's  default, — Held,  a  waiver  of  such 
condition  to  the  extent  at  least  of  con- 
ferring jurisdiction  on  the  court  to  hear 
and  determine  the  cause,  when  on  the  ad- 
journed day  plaintiff  tendered  the  costs  in 
open  court.  Rickert  v.  Pollock,  48  Misc 
348;  95  N.  Y.  Supp.  578. 

A  stay  of  proceedings  in  a  second  action 
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until  payment  of  costs  of  former  suit  for 
the  same  cause,, — Ordered,  notwithstanding 
allegations  of  plaintiff's  inability  to  pay. 
Lincoln  v.  N.  Y.  Central,  etc.,  R.  Co.,  121 
N.  Y.  Supp.  1. 

The  general  rule  is  that  proceedings  in  a 
second  action  for  the  same  cause  as  the  first 
action  should  be  stayed  until  the  costs  of 
the  former  action  are  paid;  and  such  rule 
may  be  enforced  unless  special  facts  are  pre- 
sented which  indicate  that  an  exception 
ought  to  be  made.  The  fact  that  a  person 
is  pecuniarily  unable  to  pay  the  costs  of 
the  prior  action  is  not  an  excuse  sufficient 
to  bring  the  case  within  the  exception. 
Weil  v.  Manheim,  66  Misc.  565;  121  N. 
Y.    Supp.    1114. 

In  the  absence  of  proof  authorizing  the 
court  in  the  exercise  of  sound  discretion  to 
deny  defendant's  motion  for  a  stay  of  pro- 
ceedings until  payment  of  costs  of  a  former 
action,  such  motion  should  be  granted. 
Lederer  v.  Krausz,  90  N.  Y.  Supp.  402. 

Where  the  costs  of  a  motion  in  an  action 
are  directed  to  be  paid,  all  proceedings  on 
the  part  of  the  party  required  to  pay  the 
same — except  to  review  or  vacate  the  order 
— are  stayed  without  further  direction  of 
the  court  until  the  payment  thereof,  and 
the  same  rule  should  be  applied  to  the 
payment  of  costs  in  an  action  where  the 
complaint  was  dismissed  whereupon  another 
action  was  commenced  between  the  same 
parties  to  recover  upon  the  same  cause  of 
action  in  another  court.  Ingrosso  v.  Balti- 
more &  Ohio  R.  R.  Co.,  105  App.  Div.  494; 
94  N.  Y.  Supp.  177. 

A  motion  to  stay  prosecution  of  an  ac- 
tion until  payment  of  costs  of  a  former 
suit  will  be  denied  for  unreasonable  delay 
in  waiting  until  the  case  is  upon  the  day 
calendar  for  trial.  Gertler  v.  Brooklyn, 
etc.,  Ry.  Co.,  128  N.  Y.  Supp.  618. 

A  stay  of  proceedings  will  be  granted  for 
non-payment  of  the  costs  of  a  prior  action 
awarded  against  plaintiff  upon  its  discon- 
tinuance. Brinkman  v.  Borden's  Con- 
densed Milk  Co.,  126  N.  Y.  Supp.  668. 

Non-payment  of  costs  awarded  against 
plaintiff  in  an  action  to  recover  for  per- 
sonal injuries  under  the  common  law  will 
authorize  a  stay  of  proceedings  of  subse- 
quent action  to  recover  damages  for  the 
same  injuries  although  brought  under  the 
Employers'  Liability  Act.  Lass  v.  Volk 
Housewrecking  Co.,  72  Misc.  62;  129  N. 
Y.  Supp.  150. 

The  city  court  of  New  York  is  authorized 
to  stay  proceedings  upon  the  part  of  the 
plaintiff  until  he  pays  the  costs  of  a  former 
action  for  the  same  cause  which  was  dis- 
missed in  the  municipal  court  of  the  city 
of  New  York.  Murphy  v.  Mundorff,  69 
Misc.  334;   125  N,  Y.  Supp.  624. 

Where  a  complaint  in  an  action  in  equity 
is  dismissed  without  considering  the  merits, 
and  subsequently  an  action  at  law  is 
brought  to  recover  damages  for  the  same 
alleged  wrongful  acts  of  defendant,  the  dis- 
cretion of  the  court  at  Special  Term  in 
refusing  to  stay  the  second  action  until  the 
costs  of  the  first  are  paid  will  not  be  in- 


terfered with  on  appeal,  where  there  is 
nothing  to  show  that  the  plaintiff  is  vex- 
atiously  pursuing  the  defendant  with  un- 
necessary litigation,  and  it  is  averred  that 
the  wrongful  acts  of  defendant  have  di- 
vested plaintiff  of  all  its  property.  Mer- 
chants' Credit  Clearing  House  Assoc,  v. 
Dennis,  143  App.  Div.  170;  127  N.  Y.  Supp. 
1014.  ™ 

An  application  to  sue  in  forma  pauperis 
is  stayed  by  non-payment  of  the  costs 
awarded  on  appeal  from  a  Special  Term 
order.  Brangaccio  v.  Weber  Piano  Co.,  143 
App.  Div.  612;    128  N.  Y.  Supp.  467. 

Second  action  in  ejectment,  the  title  be- 
ing the  same,  though  not  the  property. 
Stewart  v.  Hilton,  27  Misc.  239;  68  N.  Y. 
Supp.  415,  Sp.  T.;  Hays  v.  Union  Trust  Co., 

27  Misc.  240;  57  N.  Y.  Supp.  801,  Sp.  T.; 
Stewart  v.  Butler,  27  Misc.  708 ;  59  N.  Y. 
Supp.  573,  Sp.  T. 

Where  both  actions  arise  out  of  same 
contract,  though  different  claim.  Spaul- 
ding  v.  American  Wood  Board  Co.,  58  App. 
Div.   314;    68   N.  Y.   Supp.   945. 

While  the  parties  and  cause  must  be  the 
same,  it  is  not  essential  that  they  be  identi- 
cal in  character.  Sufficient  if  both  arise 
out  of  same  transaction  and  like  relief  de- 
manded, although  different  in  degree  and 
the  evidence  different.  Morgenstein  v.  Zink, 
6  Misc.  418;  27  N.  Y.  Supp.  299,  Buffalo 
Supr.  Ct. 

Certificate  that  costs  not  marked  paid 
on  district  court  docket  not  evidence  of  non- 
payment. Cochran  Cotton  Seed  Oil  Co.  v. 
Kugelman,  7  Misc.  705;  58  State  Rep.  368; 

28  N.  Y.  Supp.  40,  C.  P. 

Defendant  must  present  an  affidavit  of 
merits.  Faulkner  v.  Cody,  28  Misc.  06; 
59  N.  Y.  Supp.  807,  Sp.  T. 

No  waiver  where  motion  made  before 
but  heard  after  answer.  Spaulding  v. 
American  Wood  Board  Co.,  68  App.  Div. 
314;  68  N.  Y.  Supp.  945. 

A  court  of  record  may,  where  defendant's 
costs  in  a  former  action  by  the  same  plain- 
tiff, for  the  same  cause,  remain  unpaid, 
stay  proceedings  in  the  second  action,  until 
such  costs  are  paid.  Edwards  v.  Ninth  Ave. 
R.  R.  Co.,  22  How.  444,  C.  P.  Daly,  J.; 
Hill  v.  Grant,  2  T.  A  C.  467;  Ripley  v. 
Benedict,  4  Cow.  19;  Youle  v.  Brotherton, 
10  Johns.  363;  Julio  v.  Ingalls,  15  Abb. 
429,  Ingraham,  J.;  Foley  v.  Rathborne,  12 
Hun  589;  Cummins  v.  Bennett,  8  Paige  79; 
Noonan  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  22 
N.   Y.  Supp.  860. 

A  defendant  has  not  an  absolute  right 
to  a  stay  of  procedings  in  an  action  on 
the  ground  that  the  costs  of  a  former  ac- 
tion, brought  for  the  same  cause,  are  un- 
paid, but  the  granting  of  the  stay  rests  in 
the  sound  discretion  of  the  judge  to  whom 
application  therefor  is  made,  and  depends 
upon  the  circumstances  of  each  particular 
case.  Dare  v.  Murphy,  12  Civ.  Proc.  388, 
Andrews,  J.;  Morgenstern  v.  Zink,  6  Misc. 
418;  27  N.  Y.  Supp.  299,  Buffalo  Supr. 

While  orders  staying  a  plaintiff's  pro- 
ceedings, until  the  costs  of  a  previous  ac- 
tion decided  in  favor  of  the  defendant  have 
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been  paid,  are  ptroperly  made  where  a 
plaintiff  vexatiously  pursues  a  defendant 
with  unnecessary  litigation,  there  is  no  in- 
flexible rule  compelling  courts  to  make  such 
an  order  where  plaintiff  is  not  in  fault  and 
the  result  would  be  not  to  prevent  but  to 

Sromote  injustice.  Drake  v.  N.  Y.  Iron 
line,  71  Hun  211;  24  N.  Y.  Supp.  518; 
54  State  Rep.  211. 

Extends  to  costs  of  appeal  where  costs 
of  former  appeal  are  not  paid.  Dresser  v. 
Brooks,  5  How.  75,  Ct.  of  App.  See  Jack- 
son v.  Schauber,  4  Wend.  216. 

An  appeal  by  an  infant,  whose  guardian 
ad  litem  has  become  insolvent  and  failed 
to  pay  costs  adjudged,  will  not  be  stayed 
for  non-payment  of  such  costs.  Wice  v. 
Commercial  Fire  Ins.  Co.,  2  Abb.  N.  C.  325; 
7  Daly  258. 

It  includes  costs  of  motion  to  stay.  Ed- 
wards v.  Ninth  Ave.  R.  R.  Co. 

The  other  suit  need  not  be  in  the  same 
court.  Perkins  v.  Hinman,  19  Johns.  237; 
Ex  parte  Stone,  3  Cow.  380. 

A  stay  will  not  be  ordered  where  the 
first  action  was  in  a  court  of  a  foreign 
State  or  country.  Julio  v.  Ingalls,  15  Abb. 
429,   Ingraham,  J. 

But  may  where  it  was  in  a  court  of  the 
United  States.  Jackson  v.  Carpenter,  3 
Cow.  22. 

Where  several  suits  have  been  begun  by 
the  same  party,  there  is  no  inconsistency 
in  staying  all  of  such  actions  but  one  and 
allowing  that  one  to  proceed.  This  is  the 
proper  practice  where  a  multiplicity  of  suits 
iB  sought  to  be  prevented.  Cuthbert  v. 
Chauvet,  37  State  Rep.  941. 

The  rule  that,  where  an  action  has  been 
successfully  resisted,  plaintiff  cannot  sue 
defendant  for  the  same  cause  without  pay- 
ing the  costs  of  the  first  action,  does  not 
require  the  cause  of  action  to  be  identical 
in  each  case,  but  it  is  sufficient  if  the  char- 
acter is  the  same,  and  arises  out  of  the 
same  transaction,  and  like  relief  is  asked 
for.  Morgenstem  v.  Zink,  27  N.  Y.  Supp. 
299;    6    Misc.    418,   Hatch,   J. 

An  action  will  not  be  stayed  for  non- 
payment of  costs  adjudged  in  a  former  ac- 
tion, where  the  ground  of  relief  in  the  two 
actions  are  not  identical.  Gardenier  v.  Os- 
wego M.  S.  &  A.  Ass.,  17  N.  Y.  Supp.  394. 

One  of  the  requisites  to  entitle  a  defend- 
ant to  a  stay  of  plaintiff's  proceedings  until 
the  costs  of  a  previous  action  are  paid  is 
identity  of  the  subject-matter  of  the  two 
actions.  Drake  v.  N.  Y.  Iron  Mine,  71  Hun 
211;  24  N.  Y.  Supp.  518;  54  State  Rep. 
211. 

The  fact  that  other  parties  are  included 
in  the  second  action  makes  no  difference 
if  the  cause  of  action  is  the  same.  Hill  v. 
Grant,  2  T.  A  C.  657;  Kentish  v.  Tatham, 
6   Hill    372. 

Nor  does  the  fact  that  another  cause  of 
action,  consisting  of  a  further  breach  of 
the  same  agreement,  is  included.  Ripley  v. 
Benedict,  4  Cow.   19. 

It  does  not  apply  where  the  first  action 
was  by  one  heir  claiming  a  third  of  the 
farm;   and  the  second  was  by  all  claiming 


the  whole.  Ten  Broeck  v.  Reynolds,  13 
How.  462,  Harris,  J. 

Where  the  same  title  to  the  same  prem- 
ises is  drawn  in  question  in  the  second  suit 
between  parties  or  privies  to  the  first,  a 
stay  will  be  ordered.  Jackson  v.  Edwards, 
1  Cow.  138. 

It  makes  no  difference  that  the  suits 
are  by  different  guardians  for  the  same 
party.  Taylor  v.  Vandervorst,  9  Wend. 
449. 

Unless  the  proceedings  were  in  courts 
of  the  same  nature,  and  proceeding  on  the 
same  principle  and  in  the  same  mode,  a 
stay  should  not  be  granted.  Davis  v. 
Duffie,  5  Duer  688;  3  Abb.  363,  Bosworth, 
J.;  Demarest  v.  Wynkoop,  2  Johns.  Ch. 
461;  Kerr  v.  Davis,  7  Paige  53;  Stebbins  v. 
Grant,  19  Johns.  196;  Arnold  v.  Clark,  9 
Daly  259. 

A  stay  of  proceedings  in  one  action,  until 
the  determination  of  another  pending  in 
another  court,  may  not  be  granted,  when 
the  party  against  whom  the  stay  is  sought, 
is  neither  a  party  nor  privy  to  such  other 
action,  and  will  not  be  bound  by  any  ad- 

i'udication  therein.  Dolbeer  v.  Stout,  139 
t.  Y.  486;  54  State  Rep.  801,  rev'g  47 
State  Rep.  562;  46  State  Rep.  858;  19  N. 
Y.   Supp.   820. 

Where  a  party  brought  an  action,  and 
a  demurrer  was  sustained,  and  he  trans- 
ferred the  cause  of  action  to  plaintiff,  who 
sued  thereon  in  her  own  name, — Held,  that 
an  order  that  she  pay  costs  of  the  former 
action  was  proper.  Barton  v.  Speis,  73  N. 
Y.  133;  Griffin  v.  Round  Lake  Ass.,  26  Hun 
314. 

One  £.,  subsequently  to  the  adverse  ter- 
mination of  an  action  brought  by  him 
against  these  defendants,  on  a  policy  issued 
by  them,  assigned  his  claim,  etc.,  to  plain- 
tiff, who  brought  this  action  on  said  claim 
against  defendants.  Defendants  procured  a 
stay  of  the  second  action  until  the  costs  of 
the  first  action  were  paid. — Held,  that  such 
stay  was  properly  given.  Hebbard  v.  U.  S. 
Life  Ins.  Co.,  8  Week.  Dig.  272. 

Assignee  stayed  where  costs  of  former 
action  bv  assignor  not  paid.  Richardson  v. 
White,  27  How.  155,  Bockee,  J. 

Proceedings  will  be  stayed  in  an  action 
brought  by  an  assignee  under  a  general  as- 
signment to  have  a  portion  of  a  decree  made 
upon  his  accounting  charging  him  with  cer- 
tain sums  payable  to  defendant  declared 
satisfied  by  a  compromise  with  said  defend- 
ant, when  it  appears  that,  before  the  com- 
mencement of  such  action,  the  defendant 
therein  had  commenced  an  action  against 
the  assignee  and  the  sureties  on  his  bond  to 
secure  the  performance  of  the  trusts  created 
by  the  assignments  in  which  the  assignee 
had  interposed  an  answer  alleging  payment 
of  defendant's  claims  under  the  terms  of 
the  said  compromise.  Jung  v.  Hay,  19 
Week.    Dig.    140. 

Where,  in  an  action  brought  by  a  na- 
tional bank,  a  new  trial  was  ordered  by  the 
court  of  appeals,  with  costs  to  abide  the 
event,  and  before  a  new  trial  it  was  reor- 
ganized  as   a   State   bank   and   then  took 
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measures  to  wind  up, — Held,  that  all  pro- 
ceeding in  the  suit  should  be  stayed  till 
security  for  costs  was  given.  Nat.  Exch. 
Bk.  v.  Silliman,  4  Abb.  N.  C.  224. 

Plaintiff,  together  with  a  third  party  as 
partners,  commenced  an  action  against  de- 
fendant, which  terminated  in  a  judgment 
for  defendant  for  costs,  no  part  of  which 
has  been  paid.  Plaintiff  commenced  this 
action  for  the  same  cause  of  action  as  in 
the  former  case,  but  against  defendant  as 
assignee.  On  motion  to  stay  all  proceed- 
ings in  this  action  until  the  payment  of 
the  costs  adjudged  against  plaintiff  in  the 
former  case, — Held,  this  was  a  suit  be- 
tween different  parties,  and  not  within  the 
equity  rule,  that  a  party  having  brought 
his  adversary  into  court  once  by  a  cause  of 
action,  shall  not  be  permitted  to  implead 
him  again  without  paying  the  costs  of  the 
first  unsuccessful  proceeding.  Vetterlein  v. 
Barnes,  6  State  Rep.  696. 

Where,  on  a  motion  to  stay  proceedings 
on  the  ground  that  the  costs  of  a  former 
action  lor  the  same  cause  were  unpaid, 
it  appeared  that  the  former  action  was  dis- 
missed for  want  of  prosecution,  and,  as  the 
plaintiff  swore,  through  the  negligence  of 
his  attorney  and  without  his  knowledge, 
and  also,  that  the  issues  in  the  two  cases 
were  not  exactly  the  same, — Held,  that  the 
motion  should  be  denied.  Dare  v.  Murphy, 
12   Civ.  Proc.  388,  Andrews,  J. 

Where  an  action  for  limited  divorce  for 
cruel  and  inhuman  treatment,  brought  on 
March  10th,  had  been  dismissed  with  costs, 
and  a  second  action  for  divorce  was  brought 
for  alleged  abandonment  which  took  place 
on  March  6th,  but  the  complaint  also  al- 
leged the  failure  to  support  plaintiff  and 
her  child  since  November  of  the  same  year, 
— Held,  that  the  second  action  could  not  be 
stayed  until  the  payment  of  the  costs  of 
the  first,  as  new  rights  might  have  arisen. 
Nichols  v.  Nichols,  50  N.  Y.  Supr.  261. 

Where  plaintiff  brought  an  action  in  the 
superior  court  for  legal  relief,  his  complaint 
was  dismissed  with  costs,  but  without  preju- 
dice to  an  action  for  equitable  relief, — Held, 
that  the  court  would  not,  as  a  matter  of 
course,  stay  the  proceedings  in  the  second 
action  until  the  costs  of  the  first  were  paid. 
Davis  v.  Duffie,  5  Duer  688;  3  Abb.  363, 
Bos  worth,  J. 

Where  a  suit  to  reform  a  contract  and 
to  recover  damages  for  its  breach  as  re- 
formed, is  a  mere  attempt  by  a  change  in 
form  to  accomplish  a  result  which  was 
theretofore  attainable  in  a  prior  action,  al- 
though in  another  court,  brought  by  the 
same  plaintiff  to  recover  damages  for  a 
breach  of  an  alleged  oral  contract,  which 
resulted  in  a  judgment  against  plaintiff  for 
costs,  the  rule,  that  where  a  second  action 
is  vexatiously  brought  the  court  will  stay  it 
until  the  costs  of  the  prior  action  are  paid, 
is  applicable.  Sprague  v.  Bartholdi  Hotel 
Co.,  68  Hun  555;  22  N.  Y.  Supp.  1090;  52 
State   Rep.    663. 

Where  plaintiff  commenced  an  action  for 
divorce  for  adultery,  and  afterwards 
brought  another  action  to  annul  the  mar- 


riage on  the  ground  of  a  former  marriage 
of  defendant,  and  issue  was  joined  in  the 
second  action,  but  judgment  was  rendered 
against  plaintiff  in  the  first  action  for 
want  of  prosecution,— Held,  that  the  sec- 
ond action  must  be  stayed  till  judgment  for 
costs  in  the  first  was  paid.  Hepburn  v. 
Hepburn,  54  How.  466,  C.  P.,  Robinson,  J. 

Although  the  dismissal  of  an  action  by 
a  receiver,  with  costs  against  the  estate 
represented  by  him,  was  rendered  on  the 
sole  ground  of  the  irregularity  of  his  ap- 
pointment, another  action  by  him  for  the 
same  cause,  on  a  subsequent  appointment, 
must  be  stayed  until  payment  of  such  costs. 
Bates  v.  Dickerson,  12  N.  Y.  Supp.  773; 
35  State  Rep.  928. 

If  plaintiff  is  held  in  execution  for  the 
former  costs,  a  stay  will  not  be  granted. 
Eaton  v.  Wyckoff,  4  Wend.  203. 

By  putting  in  an  answer  on  the  merits, 
the  non-payment  of  costs  in  a  former  suit 
is  waived.  Noe  v.  Gregory,  19  Alb.  L.  J. 
261,  C.  P. 

Perpetual  stay. — In  order  to  justify  a 
perpetual  stay  of  proceeding  facts  must  be 
shown,  which,  according  to  the  established 
rules  for  the  administration  of  equity,  will 
authorize  that  kind  of  relief.  A  subse- 
quent action  cannot  be  maintained  to  re- 
strain the  prosecution  of  another  action  in 
the  same  court,  unless  it  clearly  appears 
that  full  and  complete  justice  cannot  be 
obtained  in  the  earlier  action.  Pond  v. 
Harwood.  54  State  Rep.  640;  139  N.  Y.  Ill, 
rev'g  36  State  Rep.  1018. 

Indefinite  stay  in  action  on  undertaking 
to  await  result  in  appellate  court  of  ap- 
peal in  another  action,  because  only  of  a 
hope  that  judgment  may  be  reversed  in 
whole  or  in  part,  is  not  within  power  of 
court.     Waring  v.  Yale,  1  Hun  492. 

The  motion.  —  The  motion  cannot  be 
made  after  judgment  in  the  second  action. 
Salter*  v.  Ralph,  15  Abb.  273;  Cuyler  v. 
Vanderwerk,    1    Johns   Cas.    247. 

But  may  after  verdict  subject  to  the 
opinion  of  the  court-  It  may  be  made  at 
any  time  while  the  second  action  is  in 
course  of  litigation.  Jackson  v.  Miller,  3 
Cow.   57. 

And  semble,  the  motion  may  be  embraced 
in  a  motion  to  set  aside  the  judgment  in  the 
second  action  for  irregularity.  Salters  v. 
Ralph. 

It  is  addressed  to  the  discretion  of  the 
court.  McMahon  v.  Mut.  Ben.  L.  Ins.  Co., 
12  Abb.  28. 

And  the  order  is  not  ordinarily  appeal- 
able; but  an  appeal  will  be  allowed  it  the 
decision  was  on  an  erroneous  view  of  the 
law.     lb. 

Where  such  a  stay  is  ordered,  and  the 
costs  of  the  first  action  are  not  paid  within 
a  reasonable  time,  the  court  may  make  a 
further  order  that  the  complaint  be  dis- 
missed, unless  the  costs  are  paid  within  a 
certain  time.  Jackson  v.  Edwards,  1  Cow. 
596. 

Where  a  defendant  has  once  procured  a 
ruling  that  the  causes  of  action  are  differ- 
ent, and  has  prevented  a  determination  in 
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the  prior  action  of  the  facts  set  up  in  the 
subsequent  action,  rendering  a  new  action 
necessary,  he  cannot  be  heard  to  assert,  on 
an  application  to  stay  plaintiff's  proceed- 
ings in  the  subsequent  action  until  the  costs 


of  the  prior  action  have  been  paid,  that 
the  causes  of  action  are  the  same.  Drake 
v.  N.  Y.  Iron  Mine,  71  Hun  211;  24  N.  Y. 
Supp.  518;   54  State  Rep.  211. 


§  3252.    Additional  allowance  to  plaintiff  in  foreclosure  and  other  actions. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real  property ;  or  for 
the  partition  of  real  property;  or  to  procure  an  adjudication  upon  a  will  or  otLer 
instrument  in  writing;  or  to  compel  the  determination  of  a  claim  to  real  property; 
or  where,  in  any  action,  a  warrant  of  attachment  against  property  has  been  issued ; 
the  plaintiff,  if  a  final  judgment  is  rendered  in  his  favor,  and  he  recovers  costs,  is 
entitled  to  recover,  in  addition  to  the  costs  prescribed  in  the  last  section,  the  follow- 
ing percentages,  to  be  estimated  upon  the  amount  found  to  be  due  upon  the  mort- 
gage; or  the  value  of  the  property  partitioned,  affected  by  the  adjudication  upon 
the  will  or  other  instrument,  or  the  claim  to  which  is  determined ;  or  the  value  of 
the  property  attached,  not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be: 

Upon  a  sum>,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars,  five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars,  two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff  is  entitled  to  a 
percentage  upon  the  amount  paid  or  secured  upon  the  settlement,  at  one  half  of 
those  rates.  In  an  action  to  foreclose  a  mortgage  upon  real  property,  where  a 
part  of  the  mortgage  debt  is  not  due,  if  the  final  judgment  directs  the  sale  of  the 
whole  property,  as  prescribed  in  section  1637  of  this  act,  the  percentages,  specified 
in  this  section,  must  be  computed  upon  the  whole  sum,  unpaid  upon  the  mortgage. 
But  if  it  directs  the  sale  of  a  part  only,  as  prescribed  in  section  1636  of  this  act, 
they  must  be  computed  upon  the  sum  actually  due;  and  if  the  court  thereafter 
grants  an  order,  directing  the  sale  of  the  remainder,  or  a  part  thereof,  the  per- 
centages must  be  computed  upon  the  amount  then  due:  but  the  aggregate  of  the 
percentages  shall  not  exceed  the  sum,  which  would  have  been  allowed,  if  the 
entire  sum  secured  by  the  mortgage  had  been  due,  when  final  judgment  was 
rendered. 

Go.  Proc.  §§  308  and  309,  in  part. 


The  subject-matter  involved  on  certiorari 
to  review  an  assessment  is  the  tax  involved, 
and  not  the  assessment,  and  §  3252  does  not 
authorize  an  allowance  on  the  amount  of  the 
assessment  involved.  People  ex  rel.  v.  Glen 
Telephone  Co.,  130  App.  Div.  360;  114  N. 
Y.  Supp.  611. 

An  additional  allowance  should  not  he 
made  in  an  action  to  admeasure  dower;  it 
not  being  an  action  to  determine  a  claim  to 
realty  within  the  Code.  Rinaldo  v.  Cowen, 
122  N.  Y.  Supp.  1074. 

An  easement  is  real  estate,  and  was  em- 
braced in  the  words  "real  property,"  as 
used  in  section;  and  so,  in  a  case  wherein 
an  easement  is  claimed  and  its  value  found, 
the  clerk  should  tax  an  item  for  an  allow- 
ance under  section  3262,  prescribing  the 
method  of  arriving  at  the  allowance.  Fur- 
niss  v.  Fogarty,  63  Misc.  527;  117  N.  Y. 
Supp.   385. 

The  court  has  no  discretion  to  make  any 
allowance  other  than  that  prescribed,  and 
the  allowance  can  be  to  plaintiff  only.  Wil- 
liams v.  Hernon,  13  Abb.  297;  Hotaling  v. 
Marsh,  14  Abb.  161,  rev'g  13  Abb.  297n; 
Downing  v.  Marshall,  37  N.  Y.  380.  See 
Hunt  v.  Chapman,  62  N.  Y.  333;  49  How. 
377. 


The  allowance  can  only  be  made  to  those 
who  are  entitled  to  the  ordinary  costs.  It 
is  to  be  a  "further  allowance,"  one  which 
is  to  be  added  to  some  other  allowance  to 
which  the  party  is  entitled .  Devlin  v. 
Mayor,  15  Abb.  N.  S.  31,  C.  P.,  Van  Brunt, 
J.;  Jordan  v.  Hess,  54  State  Rep.  326;  24 
N.  Y.  Supr.  489,  Gildersleeve,  J. 

The  right  to  an  allowance  is  perfect  at 
the  time  of  verdict,  though  its  amount  is 
not  fixed  till  later.  Cook  v.  N.  Y.  Float 
Dry  Dock  Co.,   1   Hilt.  556. 

A  judgment  for  defendant  for  costs  ac- 
cruing subsequent  to  an  offer,  may  be  the 
basis  of  an  extra  allowance.  Commrs.  of 
Pilots  v.  Spofford,  3  Hun  57;  5  T.  A  C. 
353;  49  How.  28. 

A  plaintiff  in  an  action  in  which  an  at- 
tachment issued,  is  not  entitled  to  an  allow- 
ance where,  pending  the  action,  the 
attachment  was  vacated.  Iselin  v.  Gravdon, 
26  How.  95,  N.  Y.  Supr.,  Monell,  J. 

Discontinuance  by  settlement  on  payment 
of  costs,  in  a  case  where  an  attachment  is- 
sued, held  to  include  a  full  allowance. 
Brown  v.  Safeguard  Ins.  Co.,  7  Abb.  345, 
Davies,  J. 

There  is  no  right  to  an  allowance  in  an 
action  where  an  attachment  issued,  unletf 
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there  is  a  judgment.  Pratt  v.  Conkey,  15 
How.  27,  Marvin,  J.;  Bostwick  v.  Tioga  R. 
R.  Co.,  17  How.  456.  Contra,  Gelpeck  v. 
Leather  Cloth   Co.,   12  Abb.   361n. 

Where  plaintiff  in  foreclosure  has  re- 
ceived his  money  and  assigned  the  bond 
and  mortgage  under  an  order  of  the  court 
directing  him  to  do  so  if  required  by  a  sub- 
sequent mortgage,  this  constitutes  a  settle- 
ment. Chevers  v.  Damon,  37  State  Rep. 
904. 

Where  defendants  appear  by  separate  at> 
torneys,  an  extra  allowance  equal  to  five 
per  cent,  may  be  apportioned  between  them, 
but  cannot  be  allowed  to  each  defendant  or 
set  of  defendants.  N.  Y.  Breweries  Co.  v. 
Nichols,  55  State  Rep.  170;  25  N.  Y.  Supp. 
425;  T.  New  Mfg.  Co.  v.  Galway,  23  Civ. 
Proc.  239,  Lawrence,  J. 

When  not  proper. — An  allowance  may 
not  be  granted  in  proceedings  to  foreclose 
a  mechanic's  lien.  Randolph  v.  Foster,  4 
Abb.  262;  3  E.  D.  S.  648,  C.  P.,  Daly,  J.; 
Wright  v.  Reusens,  30  State  Rep.  802;  15 
N.  Y.  Supp.  504. 

Nor  to  compel  specific  performance  of  a 
contract  for  the  sale  of  real  estate.  Weeks 
v.  South  wick,  12  How.  170,  Harris,  J. 

Nor  to  restrain  the  foreclosure  of  a  mort- 
gage. Strong  v.  Snyder,  6  How.  11;  1  C. 
R.,  N.  S.  178,  Harris,  J. 

Nor  to  set  aside  a  conveyance  as  fraudu- 
lent. Buchanan  v.  Morrell,  13  How.  206; 
6  Duer  658,  Bosworth,  J.  See  Coatee  v. 
Goddard,  34  N.  Y.  Supr.  118. 

The  section  contemplates  the  granting  of 
but  one  allowance  in  an  action,  and  that 
only  upon  final  judgment.  An  additional 
allowance  cannot,  therefore,  be  granted 
upon  an  interlocutory  judgment  sustaining 
or  overruling  a  demurrer,  with  leave  to 
amend  or  answer  over,  but  only,  if  at  all, 
when  the  final  judgment  is  pronounced 
which  unconditionally  terminates  the  action 
and  fixes  the  right  of  the  successful  party 
to  tax  his  costs.  De  Stuckle  v.  Tehuante- 
pec  Ry.  Co.,  3  Civ.  Proc,  410. 


Only  one  allowance. — An  extra  allow- 
ance as  costs  cannot  be  granted  more  than 
once  in  an  action,  even  if  there  are  several 
trials,  and  in  no  case  can  an  allowance  as 
costs  be  granted  until  the  action  is  finally 
determined.  McDonald  v.  Mallory,  46  N. 
Y.  Supr.  58;  Union  Trust  Co.  v.  Whiton,  17 
Hun  503,  appeal  dism'd,  78  N.  Y.  401. 

Where  an  extra  allowance  is  made  in  a 
decree  for  partition  and  sale,  a  further 
extra  allowance  cannot  be  made  in  the  same 
action,  on  making  a  decree  confirming  the 
sale,  and  directing  the  distribution  of  the 
proceeds.  Brewer  v.  Brewer,  11  Hun  147, 
aftVd  72  N.  Y.  603. 

Only  one  extra  allowance  can  be  made 
in  a  case,  although  additional  labor  and 
trouble  are  thereafter  caused  by  numerous 
appeals.  Monnet  v.  Merz,  54  State  Rep. 
322;  24  N.  Y.  Supp.  485,  N.  Y.  Supr.,  Oll- 
dersleeve,  J. 

Amount. — An  allowance  of  $60,  in  an 
action  for  specific  performance,  wherein  the 
power  of  plaintiff  as  executor  to  convey  was 
put  in  issue,  and  the  will  introduced  and 
considered  for  the  purpose  of  determining 
that  question,  and  a  defense  was  interposed, 
is  proper.  McMulkin  v.  Bates,  46  How. 
405,   Brady,   J. 

To  entitle  to  the  full  $60  there  must  be 
a  judgment.  If  there  is  discontinuance  be- 
fore judgment,  only  $30  is  allowable.  Bry- 
on  v.  Durrie,  6  Abb.  N.  C.  135. 

Where  an  action  to  foreclose  a  mortgage 
is  discontinued  at  the  same  term  at  which 
it  was  commenced,  without  being  brought 
to  trial,  the  only  thing  done  being  some 
unsuccessful  negotiations  for  a  referee,  an 
extra  allowance  of  the  full  statutory  amount 
should  not  be  granted.  Lockwood  v. 
Salmon  River  Paper  Co.,  20  N.  Y.  Supp. 
074;    40   State  Rep.   303. 

No  motion  necessary.  —  In  the  cases 
specified  in  this  section  the  clerk  enters  the 
extra  allowance  of  course;  no  order  for 
the  purpose  is  necessary.  Hunt  v.  Middle- 
brook,  14  How.  300,  Hubbard,  J. 


§  3253.  [Am'd,  1896,  1898,  1899,  1903,  1909.]  Additional  allowance  to 
either  party  in  difficult  and  certain  other  cases. 

In  an  action  brought  to  foreclose  a  mortgage  upon  real  property  or  for  the 
partition  of  real  property  or  in  a  difficult  and  extraordinary  case  (where  a 
defense  has  been  interposed  in  an  action),  or,  except  in  the  first  and  second 
judicial  districts,  in  a  special  proceeding  by  certiorari  to  review  an  assessment 
under  article  thirteen  of  the  tax  law,  and  the  acts  amending  the  same,  the  court 
may  also,  in  its  discretion,  award  to  any  party  a  further  sum,  as  follows : 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two  and  one-half 
per  centum  upon  the  sum  due,  or  claimed  to  be  due  upon  the  mortgage,  nor  the 
aggregate  sum  of  two  hundred  dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section,  wbere  a  defense 
has  been  interposed,  or  in  an  action  for  the  partition  of  real  property  a  sum  not 
exceeding  five  per  centum  upon  the  sum  recovered,  or  claimed  or  the  value  of  the 
subject-matter  involved. 

Co.  Proc.  §  300.  AmM  L.  1896,  c.  571;  L.  1808,  c.  61;  L.  1899,  c.  299;  L.  1903,  c. 
316;  L.  1909,  c.  66.  See  No.  86  of  Notes  by  Board  of  Statutory  Consolidation.  And  see 
rule  45. 
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General  rules  and  principles. — An  ac- 
tion by  executors  to  obtain  the  judgment 
of  the  supreme  court  whether  they  had  the 
equitable  right  to  set  off  a  sum  due  the 
testator  against  the  distributive  share  of  a 
legatee  was  not  a  "difficult  and  extraordi- 
nary case"  authorizing  an  extra  allowance. 
Leask  v.  McCarty,  132  N.  Y.  Supp.  92. 

An  extra  allowance,  authorized  by  §  3253, 
will  be  granted  when  the  case  is  difficult  and 
extraordinary,  not  only  because  of  intricate 
questions  of  law  involved,  but  also  because 
of  intricate  questions  of  fact.  Miller  v. 
Clary,  147  App.  Div.  267;  133  N.  Y.  Supp. 
1101. 

A  plaintiff  suing  in  equity  and  obtaining 
a  substantial  recovery  is  entitled  to  an  ad- 
ditional allowance  where  the  case  was  diffi- 
cult and  extraordinary.  Central  Trust  Co. 
v.  Manhattan  Trust  Co.,  129  N.  Y.  Supp. 
730. 

Right  to  an  extra  allowance  of  costs  under 
§  3253,  cannot  be  passed  on  until  all  the 
issues  in  the  action  have  been  settled. 
Clarke  v.  Gilmore,  133  N.  Y.  Supp.  1047. 

Laws  1905,  c.  724,  §  32,  relating  to  con- 
demnation proceedings  by  the  board  of  wa- 
ter supply  of  the  city  of  New  York,  provides 
for  such  counsel  fees  as  may  be  allowed  by 
the  court,  the  allowance  in  no  case  to  ex- 
ceed the  limit  prescribed  by  Code  Civ.  Proc. 
§  3253. — Held,  that,  by  its  position  and  lim- 
itation on  section  3253,  section  3254  must 
be  taken  as  a  limitation  upon  counsel  fees 
allowed  under  Laws  1905,  and  hence  counsel 
in  such  proceedings  may  not  be  awarded  a 
fee  of  over  $2,000.  Re  Simmons,  71  Misc. 
152;  128  N.  Y.  Supp.  724. 

An  additional  allowance  of  $225  may 
properly  be  allowed  on  the  discontinuance 
by  plaintiff  of  a  libel  suit  for  $25,000  dam- 
ages, in  which  expert  counsel  have  been 
employed  by  defendant  to  assist  his  attor- 
neys of  record.  Kilmer  v.  Evening  Herald 
Co.,  70  App.  Div.  291 ;  75  N.  Y.  Supp.  243. 

An  allowance  in  a  case  where  there  was 
no  recovery,  and  which  was  justified  as  to 
amount  by  the  amount  of  the  judgment  de- 
manded by  the  pleadings,  after  eliminating 
causes  of  action  as  to  which  demurrer  had 
been  sustained,  will  not  be  disturbed.  Peo- 
ple v.  Bootman,  95  App.  Div.  469;  88  N.  Y. 
Supp.   887. 

Though  under  §  1836,  unreasonable  re- 
sistance or  neglect  of  an  executor  is  neces- 
sary, that  costs  may  be  allowed  against  him, 
yet,  they  having  been  properly  allowed,  the 
additional  allowance  authorized  may  be 
granted.  Weeks  v.  Coe,  76  App.  Div.  310; 
78  N.  Y.  Supp.  477. 

Where  a  landlord  succeeds  in  a  summary 
proceeding,  not  involving  a  forcible  entry 
and  detainer,  under  §  2250,  providing  that 
costs  in  a  summary  proceeding,  when  al- 
lowed, must  be  at  the  rate  allowed  in  an 
action  in  a  justice  court,  and  section  3076, 
subd.  2,  limiting  costs  in  justice  courts  to 
$10,  he  is  entitled  to  $10  costs,  and  no 
more  and  is  not  entitled  to  an  extra  allow- 
ance. Lauria  v.  Capobiano.  39  Misc.  441; 
80  N.  Y.  Supp.  203. 

A    suit    by    executors    to   determine   the 


amount  payable  to  a  legatee,  involving  the 
amount  of  indebtedness  of  the  legatee  to 
testator  and  the  time  for  which  interest 
thereon  should  be  computed,  is  not  a  diffi- 
cult and  extraordinary  cause,  within  S  3253, 
so  as  to  permit  an  extra  allowance  of  1 1,000. 
Leask  v.  Hoagland,  136  App.  Div.  658;  121 
N.  Y.  Supp.  197. 

An  extra  allowance  of  costs  to  the  suc- 
cessful defendant  under  §  3253,  is  erroneous, 
though  the  action  may  be  difficult,  where  no 
sum  is  recovered  or  claimed,  and  there  is 
no  allegation  or  finding  as  to  the  value  of 
the  subject-matter  involved.  Kitching  v. 
Brown,  180  N.  Y.  414;   73  N.  E.  241. 

Whether  an  action  is  difficult  and  ex- 
traordinary, within  §  3252,  relative  to  extra 
allowance,  is  a  question  addressed  to  the 
discretion  of  the  trial  court,  so  that  its 
determination  is  reviewable  only  for  abuse 
of  discretion.  Rowe  v.  Granger,  118  App. 
Div.  459;   103  N.  Y.  Supp.  439. 

Laws  1905,  c.  725,  §  5,  limits  a  court,  in 
the  matter  of  extra  allowances  in  a  pro- 
ceeding by  the  city  of  New  York  to  acquire 
property  for  a  water  supplv,  to  the  limita- 
tions fixed  by  §  3253,  wnich  is,  generally 
speaking,  5  per  cent,  on  the  amount  award- 
ed. Re  Water  Supply,  125  App.  Div.  219; 
109  N.  Y.  Supp.  652. 

A  motion  for  an  extra  allowance  cannot 
be  made  in  the  appellate  division  upon  con- 
sideration of  exceptions  directed  to  be  heard 
there  in  the  first  instance,  but  the  question 
must  be  determined  in  the  court  below  be- 
fore the  taxation  of  costs.  Riverside  Bk.  v. 
Jones,  75  App.  Div.  531;  78  N.  Y.  Supp. 
325. 

The  action  being  brought  to  procure  a 
judgment  restraining  defendant  from  using 
plaintiff's  trademark  and  for  an  accounting 
of  profits,  and  the  complaint  being  dis- 
missed,— Held,  that  there  was  no  basis  for 
an  additional  allowance.  Dun  lap  &  Co.  v. 
Young,  68  App.  Div.  137;  74  N.  Y.  Supp. 
184. 

Plaintiffs  sued  to  set  aside  the  probate 
of  a  will  under  §  2653a,  alleged  that  the 
personal  property  of  the  estate  was  $150,- 
000,  which  was  not  denied  in  the  answer, 
besides  many  parcels  of  real  estate,  and  that 
they  were  the  sole  surviving  heirs. — Held, 
that  on  judgment  taken  upon  their  default, 
when  defendant  made  due  proof  of  the  alle- 
gations of  her  answer,  an  extra  allowance 
of  $1,000  was  within  the  discretion  of  the 
trial  judge.  Delmar  v.  Delinar,  65  App. 
Div.  582;  72  N.  Y.  Supp.  959. 

Can  only  be  granted  when  the  subject- 
matter  of  the  action  has  a  value  and  that 
value  can  be  ascertained.  Hauptmann  v. 
Hauptmann,  91  App.  Div.  197;  86  N.  Y. 
Supp.  427. 

In  order  to  justify  the  trial  court  in 
granting  an  extra  allowance,  under  §  3253, 
the  action  must  be  difficult  and  extraordi-  \ 
nary,  and  a  defense  must  have  been  inter-J 
posed,  and  if  the  case  lacks  either  of  these 
three  requirements  the  court  is  without 
power  to  direct  the  allowance.  Standard 
Trust  Company  v.  N.  Y.  Central,  etc.,  R.  R. 
Co.,  178  N.  Y.  407 ;  70  N.  E.  925. 
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Ordinarily  actions  for  personal  injury 
caused  by  negligence  are  neither  difficult  nor 
extraordinary,  and  where  the  defendant 
upon  the  trial  concedes  its  liability  and 
the  case  is  tried  merely  upon  the  question 
of  damages,  the  court  has  no  power  to  grant 
the    allowance.     lb. 

A  rigid  rather  than  a  liberal  construction 

should  be  given  to  the  provision  of  8  3253, 

authorizing  an  extra  allowance  in  a  difficult 

and   extraordinary  action.     Swan  v.  Stilea, 

I      04  App.  Div.  117;  87  N.  Y.  Supp.  1089. 

Where  an  equity  suit  affecting  land  was 
brought  by  two  infant  plaintiffs  whose 
rights  were  identical  with  those  of  the  two 
infant  defendants  appearing  by  separate  at- 
torneys.— Held,  that  a  full  allowance  to 
both  parties  aggregating  ten  per  cent,  of 
the  amount  involved  would  be  reduced  one- 
half  and  divided  equally  between  the  par- 
ties. Grannemann  v.  Grannemann,  95  App. 
Div.    37;    88  N.   Y.  Supp.  405. 

Where  a  motion  was  made  for  an  addi- 
tional allowance,  costs  had  not  been  ad- 
justed, and  a  blank  space  therefor  was  left 
Jjr  in  the  judgment, — Held,  that  the  court 
*  could  permit  an  amendment  by  the  insertion 
of  an  additional  allowance.  Bowers  v.  Male, 
102  App.  Div.  609;  92  N.  Y.  Supp.  183. 

In  an  action  for  the  construction  of  a 
will  an  allowance  may  properly  be  granted 
to  those  who  are  made  parties  as  executors 
and  trustees,  or  as  acting  in  a  fiduciary 
capacity,  and  to  the  guardian  ad  litem  ap- 
pearing for  the  infant  defendants.  Roths- 
child v.  Goldenberg,  103  App.  Div.  235;  92 
N.  Y.  Supp.  1076. 

In  an  action  by  an  agent  against  his  prin- 
cipal to  recover  commissions  for  sales  of 
house  lots. — Held,  that  an  extra  allowance 
should  not  be  granted.  Wright  v.  Fulling, 
104  App.  Div.  49;  93  N.  Y.  Supp.  228. 

Defendants  admitted  the  right  of  plaintiff 
to  recover  the  amount  demanded  in  the 
complaint,  but  interposed  a  counterclaim  to 
which  plaintiff  replied,  and  the  jury  found 
in  defendants'  favor  upon  the  counterclaim 
for  a  substantial  amount,  though  largely 
less  than  they  had  claimed,  and  rendered  a 
verdict  for  plaintiff  for  the  difference  be- 
tween that  amount  and  the  sum  admitted  to 
be  due  to  him.  Plaintiff's  claim  not  having 
been  in  issue  and  defendant  having  pre- 
vailed in  respect  to  the  counterclaim, — Held, 
that  the  granting  of  an  extra  allowance  to 
plaintiff  was  unauthorized,  although  the 
case  was  a  difficult  and  extraordinary  one. 
Huber  v.  Clark,  105  App.  Div.  127;  93  N. 
Y.  Supp.  1090. 

An  additional  allowance  may  be  granted 
under  §  3253,  in  a  foreclosure  suit  though 
the  judgment  be  rendered  on  a  default. 
Badger  v.  Johnston,  106  App.  Div.  237;  94 
X.  Y.  Supp.  421. 

Where  the  admissions,  made  at  the  trial 
by  the  defendant  sued  for  negligence,  left 
as  the  only  question  to  be  litigated,  the 
extent  and  "character  of  plaintiff's  injuries, 
— Held,  that  an  additional  allowance  to 
plaintiff  should  not  have  been  granted. 
Harvey  v.  Fargo,  99  App.  Div.  599;  91  N. 
Y.  Supp.  84. 


In  an  action  of  interpleader  to  determine 
the  right  of  two  defendants,  each  of  whom 
claims  the  title  to  a  quantity  of  tea  on 
storage  with  the  plaintiff,  the*  title  to  the 
property  is  not  involved  in  the  determina- 
tion of  the  claim  presented  by  the  plaintiff, 
and  there  is  no  basis  for  the  computation  of 
an  additional  allowance.  Beebe  v.  Mead, 
101  App.  Div.  500;  92  N.  Y.  Supp.  51. 

In  a  special  proceeding  in  relation  to 
the  estate  of  a  lunatic,  an  additional  allow- 
ance will  not  be  granted  to  the  trustees  and 
remaindermen  who  successfully  opposed  an 
application  for  an  order  directing  the  trans- 
mission of  surplus  income  to  the  committee. 
Matter  of  Mankowski,  49  Misc.  606;  99  N. 
Y.  Supp.  1058. 

The  only  question  litigated  being  liability 
of  defendant  for  certain  commissions,  the 
amount  of  which  was  fixed  by  stipulation, — 
Held,  that  the  court  had  no  power  to  grant 
an  extra  allowance  on  a  recovery.  Brown 
y.  Retsof  Mining  Co.,  109  App.  Div.  150; 
95  N.  Y.  Supp.  815. 

An  action,  by  which  defendant  secured 
the  vacation  of  an  injunction  by  a  city,  re- 
straining the  defendant  from  putting  certain 
material,  alleged  not  to  be  fireproof,  into  a 
building,  is  not  such  a  difficult  or  extraordi- 
nary case  as  to  justify  an  extra  allowance 
within  the  meaning  of  8  3253,  nor  does  the 
possible  loss  to  the  defendant,  had  the  in- 
junction not  been  vacated,  furnish  a  crite- 
rion as  to  the  "value  of  the  subject-matter 
involved,"  as  required,  in  order  to  justify 
an  extra  allowance.  City  of  N.  Y.  v.  Stew- 
art Realty  Co.,  113  App.  Div.  50;  98  N.  Y. 
Supp.  889. 

An  extra  allowance  is  proper,  even  though 
there  be  no  difficult  questions   of  law   in- 


Product  Co.  v.  Ward,  113  App.  Div.  319; 
99  N.  Y.  Supp.  717. 

In  an  action  for  an  accounting  with  re- 
spect to  profits  and  losses  on  certain  specu- 
lative transactions,  no  specific  amount  being 
demanded,  an  extra  allowance  will  not  be 
imposed  on  plaintiff  as  a  condition  for  dis- 
continuing the  action,  as  there  is  no  legiti- 
mate basis  for  computation  of  such  al- 
lowance, the  value  or  amount  of  plaintiff's 
net  interest  not  having  been  disclosed  by  an 
accounting,  by  affidavit  or  by  pleading. 
Weidenfeld  v.  Byrne,  113  App.  Div.  410;  99 
N.  Y.  Supp.  271. 

An  additional  allowance  in  a  foreclosure 
suit  in  excess  of  $200  can  only  be  granted 
to  plaintiff  where  he  shows  that  the  case 
is  difficult  and  extraordinary.  Riesgo  v. 
Glengariffe  Realty  Co.,  114  App.  Div.  172; 
99  N.  Y.  Supp.  592. 

In  an  action  for  an  injunction  to  secure 
the  unobstructed  flow  of  a  watercourse 
shown  by  affidavit  to  be  of  the  value  of 
$10,000,  the  case  being  difficult  and  extraor- 
dinary,— Held,  that  the  grant  of  an  extra 
allowance  was  proper.  Henderson  Estate 
Co.  v.  Carroll  Electric  Co.,  113  App.  Div. 
775;  99  N.  Y.  Supp.  365. 

Additional  allowance  to  plaintiff  seeking 
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an  injunction  against  the  execution  and  per- 
formance of  a  city  contract, — Held,  unwar- 
ranted by  the  provisions  of  the  Code. 
Bradshaw  v.  City  of  Jamestown,  125  App. 
Div.  86;   109  N.  Y.  Supp.  618. 

The  court  has  no  power  to  grant  an  extra 
allowance  to  a  successful  defendant  in  con- 
demnation proceedings.  The  word  "allow- 
ances" in  §  3369  does  not  mean  extra 
allowances.  Erie  &  Jersey  R.  R.  Co.  v. 
Brown,  123  App.  Div.  655;  107  N.  Y.  Supp. 
989. 

Where  a  suit  is  defended  on  technicalities 
and  not  on  the  merits,  the  defendant  is 
properly  charged  with  costs  and  an  extra 
allowance.  General  Railway,  etc.,  Co.  v. 
Cade,  122  App.  Div.  106;  106  N.  Y.  Supp. 
729. 

The  fact  that  a  case  has  been  tried  a 
number  of  times  in  consequence  of  reversals 
on  appeal  does  not  make  it  "difficult"  for 
the  purpose  of  awarding  an  extra  allow- 
ance. Vaughn  v.  Glens  Falls,  etc,  Cement 
Co.,  59  Misc.  230;  112  N.  Y.  Supp.  240. 

In  an  action  to  foreclose  a  mechanic's  lien 
upon  moneys  due  under  a  State  contract, 
— Held,  that  an  allowance  to  plaintiff's  at- 
torney should  be  based  not  only  upon  plain- 
tiff's claim  but  upon  the  amount  of  all  the 
liens  necessarily  involved  in  the  litigation. 
Newman  Lumber  Co.  v.  Wemple,  107  N.  Y. 
Supp.  327. 

Under  L.  1875,  c.  379  (now  Lien  Law), 
an  extra  allowance  was  not  authorized  in 
an  action  to  foreclose  a  mechanic's  lien. 
Ruth  v.  Jones,  38  Civ.  Proc.  472. 

It  is  only  when  a  case  is  both  difficult 
and  extraordinary  that  an  additional  allow- 
ance may  be  made.  Colton  v.  Morrisy,  38 
Civ.  Proc.  474. 

In  an  action  for  the  removal  of  an  as- 
signee for  the  benefit  of  creditors  and  the 
appointment  of  a  receiver, — Held,  that  there 
was  no  basis  for  an  extra  allowance.  Meyer 
v.  Rasquin,  38  Civ.  Proc.  473.. 

In  an  action  for  an  accounting  where  no 
definite  sum  is  claimed  in  the  complaint, 
there  is  no  basis  for  an  extra  allowance. 
Budd  v.  Smales,  38  Civ.  Proc.  472. 

When  the  plaintiff,  as  trustees  for  the 
mortgage  bondholders,  had  obtained  a  judg- 
ment of  sale,  and  after  the  proceeds  less  the 
awarded  costs  were  in  the  referee's  hands, 
applied  at  the  foot  of  the  judgment  for  a 
reference  to  determine  the  bondholders  and 
the  amount  due  each,  their  attorneys  are  en- 
titled to  a  further  allowance  for  costs  from 
the  surplus  fund  in  addition  to  those  of  the 
action  for  their  services  to  the  bondholders, 
for  such  services  were  rendered  in  a  special 
proceeding  and  not  the  action,  and  where 
money  is  in  court  for  distribution  among 
unknown  owners  the  expense  of  ascertain- 
ing them  is  a  proper  charge  on  the  fund. 
House  v.  AmBdell  Brewing,  etc.,  Co.,  133 
App.  Div.  486;  117  N.  Y.  Supp.  796. 

An  action  on  a  contract  for  the  recovery 
of  money  only,  where  the  defendant  raises 
an  issue  with  respect  to  some  of  the  material 
allegations  of  the  complaint  and  sets  up  a 
counterclaim  and  alleges  the  pendency  of 
a  former  action  in  another  State,  where  the 


case  is  disposed  of  by  an  agreement  or  stipu- 
lation between  the  parties,  is  not  difficult 
and  extraordinary  and  the  granting  of  an 
additional  allowance  to  the  defendant  is  un- 
authorized. Campbell  v.  Emslie,  188  N.  Y. 
509;  81  N.  E.  458. 

Whether  a  case  is  difficult  and  extraordi- 
nary frequently  depends  upon  the  facts,  but 
where  there  is  no  controversy  about  the  facts 
the  court  must  determine  the  question  as 
one  of  law  and  such  determination  is  re- 
viewable in  the  court  of  appeals.    lb. 

Upon  the  foreclosure  of  a  mechanics'  lien 
upon  a  balance  due  from  the  State,  plain- 
tiff was  obliged  to  establish  a  large  number 
of  liens  of  which  the  State  had  due  notice.—  / 
Held,  that  plaintiff  should  be  awarded  an  | 
extra  allowance  of  five  per  cent,  upon  the 
whole  of  the  claims  established,  tne  case 
being  novel,  difficult  and  extraordinary. 
Newman  Lumber  Co.  v.  Wemple,  56  Misc. 
182. 

An  allowance,  in  an  action  to  foreclose 
an  equitable  lien,  by  a  purchaser  under  an 
executory  contract  of  sale,  must  be  limited 
to  five  per  cent,  on  the  sums  actually  paid 
out  by  him.  It  cannot  be  five  per  cent  of 
the  contract  price.  Occidental  Realty  Co. 
v.  Palmer,  117  App.  Div.  505;  102  N.  Y. 
Supp.  648. 

No  allowance  can  be  given  where  there 
are  no  costs.  Frost  v.  Reinach,  40  Misc. 
412;    81    N.   Y.   Supp.   246. 

In  order  to  authorize  the  granting  of 
an  extra  allowance,  a  case  must  be  both  diffi- 
cult and  extraordinary,  and  while  a  railroad 
crossing  accident  case  may  be  difficult  and 
require  much  labor  and  expense  in  the  trial, 
such  a  case  cannot  be  said,  in  any  sense, 
to  be  extraordinary.  Smith  v.  Lehigh  Val- 
ley R.  R.  Co.,  77  App.  Div.  47;  80  N.  Y. 
Supp.  390. 

In  an  action  to  impeach  a  will  brought 
under  §  2653a,  the  court  has  power  to  make 
extra  allowances  to  the  several  defendants. 
Haughian  v.  Conlan,  86  App.  Div.  290;  83 
N.   Y.  Supp.   830. 

Since  the  amendment  of  §  3253,  in  1898, 
an  extra  allowance  may  be  awarded  in  a 
foreclosure  suit  in  a  difficult  and  extraordi- 
nary case  to  an  amount  not  exceeding  5 
per  cent,  of  the  sum  due,  though  the  amount 
awarded  exceeds  $200.  Long  Island  Loan 
&  Trust  Co.  v.  Long  Island  City  &  Newtown 
R.  R.  Co.,  85  App.  Div.  36;  82  N.  Y.  Supp. 
644. 

Additional  allowance  to  plaintiff  who  re- 
covered damages  for  bodily  injuries, — Held, 
not  authorized.  Leonard  v.  Union  Ry.  Co., 
98  App.  Div.  204;  90  N.  Y.  Supp.  574. 

For  the  purposes  of  an  additional  allow- 
ance in  an  action  for  an  accounting  of  a 
partnership,  the  amount  for  which  judgment  i 
is  obtained  is  the  amount  involved,  but] 
where  no  judgment  is  entered  establishing 
the  value  of  the  subject-matter  of  the  liti- 
gation, then  the  basis  is  the  value  of  the 
interest  involved,  which  may  be  ascertained 
by  affidavit  or  the  pleadings  and  papers  in 
the  record.  Slater  v.  Slater,  99  App.  Div. 
460;   91   N.  Y.  Supp.  269. 

Plaintiff  having  recovered  a  verdict  for 
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$5,000,  a  motion  for  a  new  trial  on  the 
minutes  was  denied  upon  condition  plaintiff 
stipulate  to  reduce  the  damages  to  $2,500, 
which  he  did. — Held,  that  the  court  had  no 
power  to  grant  an  extra  allowance.  Wright 
v.  Fleischmann,  99  App.  Div.  547;  91  N. 
Y.   Supp.  116.  , 

It  is  erroneous  to  give  an  extra  allow- 
ance in  an  action  for  personal  injuries  re- 
ceived from  a  stone  set  in  motion  by  a  blast 
discharged  by  a  road  repair  contractor. 
Miller  v.  Twiname,  129  App.  Div.  623;  114 
N.  Y.  Supp.  151. 

On  granting  plaintiff  leave  to  discontinue 
an  action  against  theater  managers  for  an 
unlawful  conspiracy  to  exclude  him  from 
theaters  and  prevent  him  from  following  his 
business  as  a  dramatic  critic,  payment  of  an 
extra  allowance  based  on  the  expense  in- 
curred by  one  defendant  in  defending  suc- 
cessfully a  criminal  proceeding  instituted 
by  the  plaintiff  should  not  be  imposed  as  a 
condition.  Metcalfe  v.  Klaw,  130  App.  Div. 
502;   114  N.  Y.  Supp.  956. 

In  an  action  for  partition  there  cannot 
be  allowed  to  the  parties  in  the  aggregate 
more  than  five  per  cent,  upon  the  whole 
value  of  the  property  sought  to  be  parti- 
tioned. MacFarlane  v.  Brower,  63  Misc. 
183;   116  N.  Y.  Supp.  34. 

The  infant  defendants  having  no  present 
interest  in  the  proceeds  of  the  sale,  an  al- 
lowance in  addition  to  taxable  costs  cannot 
be  made  to  their  guardian  ad  litem.     lb. 

An  additional  allowance  to  defendants 
cannot  be  made  under  §  3253,  in  an  action 
for  the  construction  of  a  will.  Walter  v. 
Frank,  118  N.  Y.  Supp.  268;  133  App.  Div. 
893. 

Nor  can  such  allowance  be  made  to  the 
guardian  ad  litem  of  an  infant  defendant. 
lb. 

Though  the  answer  of  one  defendant  set 
up  a  defense  only,  without  demanding  other 
relief  than  a  dismissal  of  the  complaint,  yet 
when  the  facts  pleaded  constituted  a  coun- 
terclaim, plaintiff  was  a  non-resident  and 
the  defendant  would  be  put  to  great  expense, 
— Held,  that  he  was  entitled  to  an  addi- 
tional allowance  as  a  condition  of  granting 
a  discontinuance.  Jermyn  v.  Searing,  139 
App.  Div.  116;  123  N.  Y.  Supp.  832. 

In  the  absence  of  authority  cost  allow- 
ances should  not  be  made  in  a  partnership 
accounting  suit  in  which  the  plaintiff  is 
successful  except  to  him.  Cronk  v.  Cran- 
dall,  137  App.  Div.  440;  121  N.  Y.  Supp. 
805. 

The  question  of  the  abuse  of  discretion  in 
making  additional  allowances  in  a  partition 
action  cannot  be  considered  on  appeal  when 
the  record  does  not  contain  affidavits  on  the 
question,  does  not  contain  the  answers  in- 
terposed or  show  what  issues  were  tried  and 
therefore  fails  to  show  an  abuse  or  discre- 
tion. Van  Meter  v.  Kelly,  137  App.  Div. 
455;  121  N.  Y.  Supp.  874. 

The  five  per  cent,  of  the  value  of  the 
subject-matter  involved  indicated  by  § 
3253,  as  the  limit  of  additional  allowances 
is  intended  to  indicate  the  limit  on  the 
total  allowances  made  to  all  the  counsel  and 


not  merely  the  limit  for  the  allowance  made 
to  each  separately.     lb. 

An  additional  allowance  in  an  action  for 
damages  against  a  carrier  will  be  set  aside 
unless  the  case  was  difficult  and  extraordi- 
nary. Frey  v.  N.  Y.  Central,  etc.,  R.  R. 
Co.,  114  App.  Div.  623;  100  N.  Y  Supp. 
229. 

The  granting  of  an  additional  allowance 
in  a  negligence  case,  not  difficult  and  ex- 
traordinary— Set  aside.  Finan  v.  N.  Y. 
Central,  etc.,  R.  R.  Co.,  Ill  App.  Div.  383; 
97  N.  Y  Supp.  859. 

Granting  an  extra  allowance  in  an  ordi- 
nary negligence  case — Held,  improper. 
Walker  v.  Newton  Falls  Paper  Co.,  Ill  App. 
Div.  79;  97  N.  Y.  Supp.  521. 

Additional  allowance  in  a  negligence  case 
— Disallowed.  Freemont  v.  Boston  &  Maine 
R.  R.  Co.,  Ill  App.  Div.  831;  98  N.  Y.  Supp. 
179. 

In  an  action  brought  to  construe  a  will, 
the  supreme  court  has  no  power  to  make  an 
allowance  as  compensation  payable  out  of 
the  estate  to  the  guardian  ad  litem  of  an 
infant,  beyond  the  taxable  costs  and  allow- 
ances authorized  by  §  3253,  when  it  turns 
out  that  the  infant  has  no  interest  in  the 
subject-matter  of  the  litigation.  Walbridge 
V.  Walbridge,  132  App.  Div.  33;  116  N.  Y. 
Supp.  239. 

"Defense"  is  construed  broadly.  Green  v. 
Brown,  22  Misc.  279;  49  N.  Y.  Supp.  163, 
Sp.  T. 

A  demurrer  to  the  complaint  is  a  "de- 
fense/' within  §  3253.  Winne  v.  Fanning, 
19  Misc.  410;  44  N.  Y.  Supp.  262,  Sp.  T. 

The  "final  costs"  before  the  adjustment 
of  which  application  for  an  extra  allowance 
must  be  made  (Gen.  Rule  Prac.  45),  are 
those  inserted  in  the  "final  judgment"  en- 
tered in  the  trial  court  on  a  decision,  re- 
port, etc.  (§  1021);  not  the  costs  on  ap- 
peal,    lb. 

A  leasehold  is  not  real  estate,  within  § 
3253,  subd.  1,  providing  for  an  extra  allow- 
ance in  an  action  to  foreclose  a  mortgage 
on  realty.  Barnes  v.  Meyer,  26  Civ.  Proc. 
372;  41  N.  Y.  Supp.  210,  Sp.  T. 

The  fact  that  a  defense  has  been  inter- 
posed in  an  action,  so  as  to  authorize  an 
extra  allowance  must  appear  as  a  condition 
precedent.     lb. 

Under  §  724,  authorizing  a  court  of  record 
to  amend  or  modify  its  judgment  where  it 
fails  to  conform  to  the  provisions  of  the 
Code  of  Civil  Procedure,  a  court  granting 
an  extra  allowance  to  plaintiff's  attorney, 
in  its  judgment  for  partition  and  sale  of 
land,  in  excess  of  that  authorized  by  §  3253, 
had  power  to  thereafter  reduce  such  extra 
allowance.  Cooper  v.  Cooper,  51  App.  Div. 
595;   64  N.  Y.  Supp.  901. 

A  court  has  inherent  power,  independent 
of  statute,  to  modify  its  judgments  in  fur- 
therance of  justice,     lb. 

The  fact  that  the  attorney  had  retired 
from  the  case,  and  his  successor  had  been 
substituted,  and  that  his  client  had  exe- 
cuted a  general  release  to  him  of  all  claims 
and  demands,  constituted  no  defense  to  the 
court's  order  directing  him  to  make  restitu- 
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tion  of  the  excess,  since  he  held  the  same 
as  an  officer  of  the  court.     lb. 

It  was  proper  practice  to  apply  to  such 
court  for  modification  of  the  judgment,  and 
on  modification,  and  failure  of  the  attorney 
to  refund  the  excess,  to  apply  for  an  order 
to  show  cause  why  he  should  not  make  resti- 
tution, since  such  application  gave  the  court 
jurisdiction  to  make  the  same.  lb. 
'  This  section  was  held  not  to  authorize 
the  granting  of  an  additional  allowance  of 
more  than  $200  in  an  action  to  foreclose  a 
mortgage  upon  real  property  and  its  fix- 
tures, though  including  some  personal  prop- 
erty. Waterbury  v.  Tucker  &  Carter 
Cordage  Co.,  152  N*.  Y.  610;  46  N.  E.  959. 
But  note  change  in  language  of  section  as 
amended. 

Both  parties. — In  a  proper  case  allow- 
ances may  be  made  both  to  plaintiffs  and 
defendants,  provided  they  shall  not  exceed 
$2,000  on  a  side  or  $4,000  in  the  aggregate. 
Weed  v.  Paine,  13  Abb.  N.  C.  200;  4  Civ. 
Proc.  305;  31  Hun  70. 

In  an  action  for  partition,  it  seems  that 
where  there  is  a  sale  of  the  property  each 
side  is  entitled  to  costs,  but  where  there  is 
actual  partition  the  right  of  both  sides  to 
costs  is  a  subject  of  serious  doubt.    lb. 

But  the  aggregate  allowances  under  subd. 
2  cannot  exceed  five  per  cent,  on  the  value 
of  the  subject-matter.  Doremus  v.  Dore- 
mus,  49  State  Rep.  808;  20  N.  Y.  Supp. 
906;  66  Hun   125. 

Inchoate  dower. — It  is  error  to  grant 
an  extra  allowance  out  of  the  subject-matter 
to  one  who  has  merely  an  inchoate  right  of 
dower  in  the  share  of  one  of  the  parties, 
lb. 

Foreclosure  on  leasehold.  —  In  an  ac- 
tion brought  for  the  foreclosure  of  a  mort- 
gage upon  a  leasehold  estate  for  twenty-one 
years,  with  conditions  for  renewals  and  re- 
serving a  rent  certain,  an  additional  allow- 
ance of  costs  may  be  made  to  the  extent 
of  five  per  cent,  upon  the  amount  involved. 
The  phrase  "real  property"  does  not  include 
leasehold  estates,  so  as  to  bring  an  action 
for  the  foreclosure  of  a  mortgage  thereon, 
within  subd.  1.  Huntington  v.  Moore,  59 
Hun  351 ;  20  Civ.  Proc.  160;  13  N.  Y.  Supp. 
97;  36  State  Rep.  541. 

Difficult  and  extraordinary. — The  Code 
does  not  make  it  obligatory  upon  the  court 
to  grant  an  allowance  in  every  case  con- 
sidered by  it  to  be  difficult  and  extraordi- 
nary. The  granting  of  such  an  allowance 
rests  in  the  discretion  of  the  court.  Hurd 
v.  Farm.  L.  &  T.  Co.,  16  Week.  Dig.  489; 
Riley  v.  Hulbert,   13  Week.  Dig.    101. 

Discretionary  whether  tp  grant  allowance 
and  as  to  its  amount.  Barnard  v.  Hall,  143 
N.  Y.  339 ;  Eames  Vacuum  Brake  v.  Prosser, 
88  Hun  343;  68  State  Rep.  388;  34  N.  Y. 
Supp.  398;  Proctor  v.  Soulier,  8  App.  Div. 
69;  40  N.  Y.  Supp.  459;  Meyer  Rubber  Co. 
v.  Lester  Shoe  Co.,  86  Hun '473;  67  State 
Rep.  636;  33  N.  Y.  Supp.  888;  Wilber  v. 
Williams,  4  App.  Div.  444;  38  N.  Y.  Supp. 
893;  Sentenis  v.  Ladew,  140  N.  Y.  463;  55 
State  Rep.  831. 

It  is  made  by  way  of  indemnity  to  suc- 


cessful party.    Meyer  Rubber  Co.  v.  Lester 
Shoe  Co. 

Where  the  affidavits  on  a  motion  for  an* 
extra  allowance  on  the  ground  that  the 
case  was  difficult  and  extraordinary  are  con- 
flicting as  to  whether  the  case  is  of  such  a 
character,  the  action  of  the  trial  court  in 
denying  the  motion  will  not,  in  the  absence 
of  an  abuse  of  discretion,  be  disturbed  on  ap- 
peal. Meyer  Rubber  Co.  v.  Lester  Shoe  Cb.r 
92  Hun  52;  36  N.  Y.  Supp.  729. 

An  action  for  money  loaned,  which  was 
tried  as  a  "short  cause,"  and  in  less  than  an 
hour,  waa  not  "difficult  or  extraordinary," 
so  as  to  authorize  an  extra  allowance  to 
plaintiff.  Gillespy  v.  Bilbrough,  15  App. 
Div.  212;  44  N.  Y.  Supp.  260. 

It  lies  wholly  within  the  discretion  of 
the  court  when  a  proper  case  is  established. 
Moras  v.  Hasbrouck,  13  Week.  Dig.  393. 

Allowance  maj  be  made  in  a  proper  case  \ 
whether  the  action  is  legal  or  equitable,  or  f- 
both.     Davis  v.  Glean,  14  How.  310,  Paige,  J 
J. 

Semble,  that  in  civil  actions,  an  allow- 
ance can  be  awarded  only  to  the  successful 
party.  Noyes  v.  .Children's  Aid  Soc.,  70 
N.  Y.  418;  3  Abb.  N.  C.  36,  modf'g  10  Hun 
289.  Contra,  Betts  v.  Betts,  4  Abb.  N.  C. 
317.  See  Provost  v.  Provost,  7  Hun  81, 
affi'd  70  N.  Y.  140. 

The  case  must  be  both  difficult  and  ex- 
traordinary and  involve  something  unusual i 
requiring    more    than    ordinary    labor   and  I 
preparation    by    counsel.     Duncan    v.    De\ 
Witt,   7   Hun   184;    Fox  v.   Fox,  22  How. J 
453.     See  Bostwick  v.  Menck,  40  N.  Y.  383; 
below  10  Abb.   197;   Colton  v.  Morrissv,  6 
Week.  Dig.  165. 

In  an  action  to  reach  an  award  in  the 
hands  of  the  comptroller  of  N.  Y.  City, 
made  for  the  taking  of  mortgaged  premises 
for  widening  Broadway,  the  case  not  being 
difficult  and  extraordinary  as 'far  as  plain- 
tiff is  concerned,  the  issue  having  been 
between  defendants  and  the  corporation,— 
Held,  plaintiff  is  not  entitled  to  an  extra 
allowance.  Poillon  v.  Cudlipp,  50  How. 
366,  Van  Brunt,  J. 

An  allowance  will  not  be  refused  in  a 
difficult  and  extraordinary  case  on  the 
ground  that  the  case  is  a  hard  one  for  the 
defeated  party.  Lane  v.  Van  Orden,  11 
Abb.  N.  C.  228,  WTestbrook,  J. 

Extra  allowance  is  not  made  for  the  sole 
purpose  of  punishing  defendant.  Anon.,  12 
How.  317,  Balcom,  J. 

Refused  where  the  case  was  an  unfor- 
tunate one  for  the  losing  party.  Losee  v. 
Bullard,   54   How.   319. 

The  Code  simply  authorizes  an  allowance 
in  an  action  wherein  rights  of  property 
are  involved  and  a  pecuniary  value  may  be 
predicated  of  the  subject-matter;  the  im- 
portance of  a  litigation  in  any  other  than 
its  pecuniary  aspect  affords  no  basis  for 
the  allowance,  and  when  no  money  judg- 
ment is  asked  or  rendered  and  the  "subject- 
matter  involved"  is  not  capable  of  a  money 
value,  or  the  value  is  not  shown,  the  allow- 
ance is  not  authorized.    Conaughty  v.  Sara- 
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toga  Co.  Bk.,  92  N.  Y.  401,  rev'g  28  Hun 
373. 

In  determining  whether  or  not  an  al- 
lowance should  be  granted  under  §  3253, 
the  amount  involved  in  the  action  may  be 
considered;  as  the  fact  that  a  large  amount 
depends  upon  its  decision  increases  the 
anxiety  and  responsibility  of  the  attorney 
and  justifies  the  employment  of  eminent 
counsel.     Gooding  v.  Brown,  35  Hun  153, 

It  was  inequitable  to  make  an  order  for 
an  additional  allowance  of  costs  in  the  ac- 
tion. It  was  shown  by  the  affidavit  of 
plaintiff's  attorney  that  plaintiff  was  in  poor 
health,  having  a  wife  and  two  children  de- 
pendent upoa  him,  and  in  somewhat  strait- 
ened circumstances,  and  probably  brought 
the  action  in  good  faith,  to  test  the  right 
of  the  heirs  to  a  division  of  the  real  estate 
of  their  mother.  The  case  was  not  an 
unusual  one,  nor  specially  difficult,  and  the 
allowance  should  not  have  been  made.  It 
is  not  the  policy  of  the  sections  of  the  Code 
empowering  the  courts  to  make  allowances 
to  permit  them  to  be  inflicted  by  way  of 
penalties  upon  parties  in  needy  or  even 
moderate  circumstances  seeking  the  aid  and 
assistance  of  courts  of  justice.  To  apply 
the  sections  to  that  end  would  be  to  close 
the  doors  of  the  courts  to  many  of  this 
class  of  persons.  For  the  risk  of  these  ad- 
ditional costs  will  often  be  so  great  as  to 
induce  a  party  believing  himself  to  have  a 
good  right  of  action,  to  avoid  the  courts, 
and  abandon  it  rather  than  meet  the  chances 
of  so  much  expense  as  to  be  oppressive 
in  case  of  an  adverse  result.  That  im- 
pression should  not  be  allowed  to  be  pro- 
duced in  the  mind  of  any  party  who  may 
believe  that  he  has  just  grounds  for  redress, 
or  equally  just  and  proper  grounds  by  way 
of  defense.  With  persons  in  affluent  cir- 
cumstances, the  exercise  of  the  authority  is 
of  little  consequence,  but  to  these  others, 
who  are  much  the  larger  class  of  the  com- 
munity, it  is  often  not  only  discouraging, 
but  may  prove  impoverishing,  and  the  law 
should  not  be  administered,  as  long  as  its 
authority  is  entirely  discretionary,  in  such 
a  manner  as  to  be  productive  of  that  end. 
Van  Brunt  v.  Van  Brunt,  44  State  Rep. 
887. 

The  fact  that  an  action  is  not  brought 
in  good  faith,  but  for  the  purpose  of  em- 
barrassing defendant,  will  not  justify  the 
court  in  granting  an  allowance,  upon  the 
discontinuance  of  the  action,  beyond  that 
authorized  by  law.  McConnell  v.  Manhat- 
tan Const.  Co.,  16  Civ.  Proc.  310;  21  State 
Rep.  870. 

The  motive  of  a  plaintiff  in  purchasing 
a  note  for  prosecution,  is  not  a  proper 
reason  for  an  extra  allowance  to  defendant. 
After  plaintiff  has  got  the  note,  he  may 
conduct  the  prosecution  fairly.  Burnett  v. 
Westfall,  15  How.  420,  Welles,  J. 

Beneficiaries  under  a  will  sued  the  widow 
and  executor,  alleging  fraud  and  collusion 
on  their  part  in  obtaining  property  of  the 
estate,  and  consented  to  a  nonsuit,  but  sub- 
sequently had  the  default  opened.  After 
the  case  had  been  on  the  day  calendar  ready 


for  trial  for  seven  days,  they  again  con- 
sented to  a  nonsuit;  the  reason  assigned  be- 
ing that  the  executor  had  fully  accounted 
before  the  surrogate. — Held,  that  defendants 
were  entitled  to  an  extra  allowance.  Shils 
v.  Wortman,  15  N.  Y.  Supp.  589. 

In   an   action   by   a   landlord  to   recover 

1,500  as  damages  for  injuries  to  demised 
premises,  defendant  set  up  a  counterclaim 
and  recovered  a  judgment  for  $2,031.  The 
issues  were  litigated  with  great  bitterness, 
and  a  large  number  of  witnesses  called,  some 
of  whom  were  experts. — Held,  that  an  extra 
allowance  for  costs  was  properly  made  to 
defendants.  McCulloch  v.  Dobson,  15  N.  Y. 
Supp.  602;  39  State  Rep.  908. 

Where  the  trial  consumed  sixteen  days, — 
Held,  extraordinary.  Fort  v.  Gooding,  9 
Barb.  388. 

Otherwise  where  the  trial  occupied  only 
two  or  three  hours  though  the  questions 
were  complicated.  Dexter  v.  Gardner,  5 
How.  417,  Grid  ley,  J.  See  Powers  v.  Wol- 
cott,  12  How.  565,  E.  D.  Smith,  J. 

That  a  cause  occupied  a  long  time  in 
the  trial  of  it,  does  not  of  itself  make  it  a 
"difficult  or  extraordinary  case."  Sands  v. 
Sands,  6  How.  453,  Gray,  J. 

A  trial  of  four  or  five  days  may  be  con- 
sidered extraordinary.  Howard  v.  Rome  & 
T.  P.  R.  Co.,  4  How.  416;  3  C.  R.  41,  Grid- 
ley,  J. 

Where  all  that  makes  the  action  difficult 
and  extraordinary  are  allegations  made  by 
plaintiff,  which  he  withdraws,  it  is  not  a 
case  for  an  allowance.  Hinman  v.  Ryder, 
44  N.  Y.  Supr.  330. 

Although  there  are  questions  in  a  cause 
making  it  a  difficult  and  extraordinary  one, 
yet  if  all  these  questions  are  decided  in 
favor  of  plaintiff,  if  defendant  succeeds  in 
the  case,  an  additional  allowance  should  not 
be  granted  to  him  for  having  contested  ques- 
tions upon  which  plaintiff  has  succeeded. 
Commissioners  of  Pilots  v.  Spofford,  4  Hun 
74. 

A  defendant  not  entitled  to  costs  cannot 
have  an  allowance.  Couch  v.  Millard,  41 
Hun  212. 

The  fact  that  plaintiff  is  an  administra- 
tor who  has  no  assets  in  his  hands  out  of 
which  an  allowance  can  be  paid,  is  not  rea- 
son for  refusing  to  grant  an  extra  allowance 
to  the  successful  defendant  in  a  difficult  and 
extraordinary  case.  Brown  v.  Farm.  L.  & 
T.  Co.,  18  Civ.  Proc.  131;  24  Abb.  X.  C. 
160;   9  N.  Y.  Supp.  337,  O'Brien,  J. 

Plaintiffs,  as  distributees  under  a  will, 
brought  this  action  against  defendants,  as 
executors,  to  recover  damages  for  their  mis- 
conduct. They  submitted  to  a  nonsuit 
which  was  afterwards  opened,  and  after  de- 
fendants had  accounted,  again  submitted  to 
a  nonsuit.  Held,  that  defendants  were  enti- 
tled to  an  extra  allowance.  Shiels  v. 
Wortmann,  30  State  Rep.  173;  8  N.  Y. 
Supp.  799. 

An  extra  allowance  against  executors 
is  governed  by  the  same  rules  as  the  allow- 
ance of  costs  against  them.  Niblo  v.  Binsse, 
31   How.  476. 

Where    a    submission  'of    a    controversy 
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upon  agreed  facts  expressly  provides  that 
the  judgment,  in  favor  of  whatever  party  it 
shall  be,  shall  be  given  with  costs  and  dis- 
bursements, no  additional  allowance  can 
be  made.  Fish  v.  Coster,  28  Hun  64,  affi'd 
March,  1883. 

The  fact  that  in  obtaining  an  injunc- 
tion plaintiff  gives  an  undertaking  for  dam- 
ages, does  not  deprive  defendant  of  his  right 
to  an  allowance,  though  the  allowance  may 
be  considered  in  assessing  damages  under 
the  undertaking.  Williams  v.  West.  Un. 
Tel.  Co.,  61  How.  305;  1  Civ.  Proc.  194, 
K.  Y.  Supr.,  Truax,  J. 

Want  of  jurisdiction. — Where,  on  de- 
murrer, a  court  dismisses  a  complaint  for 
want  of  jurisdiction,  no  allowance  can  be 
allowed  defendant.  Before  the  court  can 
award  such  costs,  it  must  determine  that 
the  case  itself  is  difficult  and  extraordinary, 
and  that  question  cannot  be  considered 
where  the  court  has  no  jurisdiction.  Genet 
v.  Del.  &  Hud.  Can.  Co.,  10  N.  Y.  Supp. 
467;  32  State  Rep.  209;  57  Hun  174;  19 
Civ.  Proc.  82. 

More  than  one  allowance. — The  suc- 
cessful party  can  recover  only  one  extra 
allowance,  although  the  case  may  have  been 
tried  several  times.  Flynn  v.  Equitable  L. 
Ass.  Soc.,  18  Hun  212;  Bk.  of  Mobile  v. 
Phoenix  Ins.  Co.,  8  Civ.  Proc.  212,  Law- 
rence, J. 

A  judgment  of  nonsuit  was  entered,  and 
an  extra  allowance  granted  to  defendant. 
On  appeal  a  new  trial  was  granted.  On 
the  second  trial  defendant  had  a  verdict  and 
an  extra  allowance.  The  clerk  refused  to 
tax  the  first  allowance,  and  Special  Term 
refused  an  order  for  retaxation,  holding 
that  only  the  last  allowance  was  intended 
and  should  be  included,  and  General  Term 
affirmed  that  decision.  Held,  that,  defend- 
ant was  entitled  to  but  one  allowance;  but 
if  otherwise,  it  was  discretionary  with  the 
supreme  court  to  determine  whether  more 
than  one  should  be  allowed.  It  was  an 
appeal  from  General  Term's  construction  of 
its  own  order.  Union  Trust  Co.  v.  Whiton, 
78  N.  Y.  491;  below,  17  Hun  593.  See  Bre- 
mer v.  Penniman,  72  N.  Y.  603,  affi'g  11 
Hun  147;  Wing  v.  De  La  Rionda,  131  N. 
Y.  422;  43  State  Rep.  305,  affi'g  39  State 
Rep.  119;  15  N.  Y.  Supp.  533;  20  Civ. 
Proc.  183. 

When  the  defeated  party  in  ejectment 
takes  a  new  trial  under  §  1525,  paying  the 
costs  including  an  extra  allowance,  this 
does  not  prevent  the  granting  another  extra 
allowance  against  him  in  case  of  his  defeat 
upon  the  second  trial.  Bolton  v.  Schriever, 
135  X.  Y.  65;  47  State  Rep.  870;  29  Abb. 
N.  C.  300. 

Must  be  a  defense. — There  can  be  no 
extra  allowance  in  foreclosure,  where  no 
answer  or  defense  is  interposed  unless  the 
case  is  difficult.  Krum  v.  Steele,  7  Week. 
Dig.  472. 

In  an  action  by  one  joint  owner  of  a 
vessel,  against  his  co-owners,  an  allowance 
may  be  granted  after  a  demurrer  has  been 
overruled,  though  no  answer  is  filed.  Darl- 
ing v.   Brewster,  55  N.  Y.  667;   Victor  v. 


Halstead,  38  State  Rep.  407 ;  14  N.  Y.  Supp. 
516. 

If  the  cause  has  ever  been  at  issue, 
though  at  the  time  of  discontinuance,  in  con- 
sequence of  the  complaint  having  been 
amended,  there  be  no  issue,  an  allowance 
may  be  made.  Moulton  v.  Beecher,  11  Hun 
192;  53  How.  86;  1  Abb.  N.  C.  245,  affi'g 
52  How.  230. 

Trial  not  necessary.  —  To  entitle  the 
prevailing  party  to  an  allowance  under  this 
section,  it  is  not  necessary  that  a  trial 
should  have  been  had.  It  is  enough  that  a 
defense  has  been  interposed.  Carter  v. 
Clark,  2  Sweeny  189,  affi'd  Ct.  of  App.; 
Mills  v.  Watson,  45  N.  Y.  Supr.  591. 

An  allowance  may  be  made  on  the  dis- 
missal of  the  complaint  for  non-appearance 
of  plaintiff  when  the  cause  is  called.  Mills 
v.  Watson;  Rogers  v.  Degen,  4  Bosw.  669; 
19  How.  119;  10  Abb.  313,  Robertson,  J. 

May  be  granted  on  discontinuance- 
It  is  within  the  power  of  the  court  to 
grant  an  extra  allowance  in  an  action  which 
has  never  been  brought  to  trial.  The  case 
may  be  of  such  character  and  importance, 
involving  difficult  legal  questions  and  re- 
quiring such  labor  in  preparing  for  trial, 
that  the  court  would  be  justified  in  grant- 
ing an  allowance  on  discontinuance  or  de- 
fault. Lockwood  v.  Salmon  River  P.  Co., 
49  State  Rep.  303;  20  N.  Y.  Supp.  974. 

An  additional  allowance  of  $225  may 
properly  be  allowed  on  the  discontinuance 
by  plaintiff  of  a  libel  suit  for  $25,000  dam- 
ages, in  which  expert  counsel  have  been  em- 
ployed by  defendant  to  assist  his  attorneys 
of  record.  Kilmer  v.  Evening  Herald  Co., 
75  N.  Y.  Supp.  243,  App.  Div. 

Defendants,  living  in  Saratoga  county, 
gave  a  note  to  plaintiff's  decedent,  who  lived 
in  Kings  county.  An  action  to  recover, 
brought  in  New  York  county,  was  removed 
to  Saratoga  county  on  defendants'  motion, 
after  which  plaintiff  secured  an  ex  parte 
order  for  the  discontinuance  of  the  action 
on  payment  of  defendants'  costs  to  be  taxed, 
who  secured  an  extra  allowance  of  costs. 
Held,  that  the  question  whether  or  not  there 
should  be  an  extra  allowance  of  costs  must 
be  determined  on  the  situation  as  it  was 
at  the  time  of  the  discontinuance  order, 
and  there  was  then  nothing  from  which  it 
could  be  said  that  the  case  was  difficult  or 
extraordinary,  within  the  meaning  of  the 
statute.  Angier  v.  Hager,  51  App.  Div. 
171;  64  N.  Y.  Supp.  692. 

Where  discontinuance  upon  stipulation 
that  it  is  without  prejudice  to  allowance 
court  has  jurisdiction.  Harlem  Bridge  Ry. 
v.  Westchester,  143  N.  Y.  59;  60  State  Rep. 
349. 

In  difficult  and  extraordinary  cases,  an 
additional  allowance  may  be  made  where 
plaintiff  discontinues  the  action  before  trial, 
on  payment  of  costs.  Coffin  v.  Coke,  4 
Hun  616;  Robins  v.  Gould,  1  Abb.  N.  a 
133,  Barrett,  J.;  Folsom  v.  Van  Wagner, 
7  Lans.  309;  14  Abb.  N.  S.  44. 

It  may  be  granted  where  plaintiff  sub- 
mits to  a  nonsuit  or  discontinues  after  is- 
sue.   Neither  trial  nor  judgment  is  neces- 
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sary.  The  test  miiBt  be,  that  the  action 
has  terminated  in  such  form  that  the  suc- 
cessful party  can  lawfully  claim  the  pay- 
ment of  the  costs  on  such  termination,  and 
enforce  their  payment  in  any  mode  known 
to  the  practice.  McDonald  v.  Mallroy,  46 
N.  Y.  Supr.  58. 

After  an  order  granting  plaintiff  leave 
to  discontinue  on  payment  of  costs,  defend- 
ant may  apply  for  an  allowance,  and  if 
plaintiff  discontinue  he  must  pay  the  al- 
lowance, but  he  is  not  compelled  to  avail 
himself  of  the  leave  to  discontinue.  Society 
of  N.  Y.  Hospital  v.  Coe,  15  Hun  440. 

An  extra  allowance  may  be  made,  as  a 
condition  of  a  discontinuance,  even  where 
there  is  an  objection  to  the  jurisdiction. 
Bright  v.  Milwaukee  &  St.  P.  Ry.  Co.,  1 
Abb.  N.  C.  14,  Lawrence,  J.;  Robbins  v. 
Gould. 

A  defendant  cannot,  upon  the  discontinu- 
ance of  an  action,  have  an  allowance  upon 
a  greater  basis  than  that  upon  which  an 
allowance  could  be  granted  to  plaintiff  in 
case  he  succeeded  in  the  action.  McCon- 
nell  v.  Manhattan  Const.  Co.,  16  Civ.  Proc. 
310;   21   State  Rep.  870. 

Plaintiffs  brought  three  actions  of  re- 
plevin, which  involved  a  construction  of  the 
warehousemen's  act.  It  was  stipulated  that 
the  second  action  be  tried  and  the  others 
abide  the  final  result  thereof,  and  that  an 
extra  allowance  of  five  per  cent,  on  the 
value  of  the  goods  be  made  in  such  action. 
A  judgment  in  favor  of  plaintiffs  in  that 
action  was  reversed  and  the  allowance  pro- 
vided for  granted.  The  first  action  was 
then  discontinued  on  payment  of  costs,  and 
leave  granted  to  discontinue  this  action  on 
payment  of  costs  and  an  extra  allowance. 
Held,  no  error.  Stallman  v.  Kimberly,  19 
Oiv.  Proc.  813;   11  N.  Y.  Supp.  518. 

On  judgment  for  frivolousness.  — 
Where  judgment  is  ordered  for  plaintiff  by 
default,  on  the  ground  of  the  frivolousness 
of  defendant's  demurrer,  plaintiff  may  have 
an  extra  allowance.  First  Nat.  Bk.  of 
Plattsburgh  v.  Bush,  47  How.  78,  Landon, 
J. 

Demurrer.  —  A  demurrer  is  a  defense 
within  the  meaning  of  §3253.  N.  Y.  El. 
R.  R.  Co.  v.  Harold,  30  Hun  466. 

Semble,  an  allowance  may  be  granted 
where  a  demurrer  is  interposed.  Kings- 
land  v.  Mayor,  16  Civ.  Proc.  323;  52  Hun 
98;  22  State  Rep.  497. 

An  additional  allowance  cannot  be 
granted,  upon  overruling  or  sustaining  a  de- 
murrer with  leave  to  answer  over,  on  pay- 
ment of  costs;  but  only,  if  at  all,  when  the 
final  judgment  is  pronounced  that  uncondi- 
tionally terminates  the  action  and  fixes  ab- 
solutely the  right  of  the  successful  party 
to  tax  his  costs.  De  Stuckle  v.  Teh uan tepee 
Ry.  Co.,  30  Hun  34;  65  How.  288. 

On  amendment. — Payment  of  an  allow- 
ance cannot  be  imposed  as  a  condition  of 
amendment  before  judgment.  Merch.  Exch. 
Nat.  Bk.  v.  Comm.  Warehouse  Co.,  35  N. 
Y.  Supr.  214. 

Where  a  demurrer  to  a  complaint  was 
sustained  at  Special  and  General  Term,  but 


reversed  in  the  court  of  appeals,  which 
ordered  judgment  for  plaintiff,  with  leave 
to  defendants  to  answer  on  payment  of 
costs,  an  allowance  cannot  be  granted  to  be 
included  in  such  costs.  McDonald  v.  Mal- 
lory. 

Nor  on  an  interlocutory  judgment  sus- 
taining a  demurrer  with  leave  to  amend. 
De  Stuckle  v.  Tehuantepec  Ry.  Co. 

Effect  of  offer. — Where  defendant,  after 
issue  joined,  offers  to  allow  judgment  for 
a  certain  sum  and  costs,  which  offer  plain- 
tiff accepts,  the  court  has  power  to  make 
art  additional  allowance,  such  allowance  be- 
ing a  part  of  the  costs.  Safety  S.  Gen. 
Co.  v.  Dickson  Mfg.  Co.,  16  N.  Y.,  Supp. 
32;  21  Civ.  Proc.  329;  40  State  Rep.  681; 
61  Hun  335. 

Offer  at  trial  is  too  late  to  avoid  costs. 
Stackhouse  v.  Holden,  66  App.  Div.  423;  73 
N.  Y.  Supp.  203. 

Where,  upon  the  trial  of  an  action,  it 
appears  that  the  defendant  has  made  an 
offer  of  judgment  more  favorable  to  plain- 
tiff than  his  recovery,  defendant  is  not  only 
entitled  to  recover  his  costs,  but  may  be 
given  an  additional  allowance.  Landon  v. 
Van  Etten,  57  Hun  122;  19  Civ.  Proc.  78; 
10  N.  Y.  Supp.  802,  rev'g  9  N.  Y.  Supp. 
564. 

Where  either  party  is  entitled  to  costs, 
such  costs  are  not  restricted  to  those  given 
expressly,  but  include  an  allowance  if  a 
proper  case  be  made  for  them;  hence,  where 
defendant's  offer  of  judgment  was  more 
favorable  than  plaintiff's  recovery,  the  de- 
fendant being  entitled  to  costs,  the  court 
has  power  to  grant  him  an  extra  allow- 
ance.    Landon  v.  Van  Etten. 

Where  defendant,  after  issue  joined, 
served  an  offer  to  allow  judgment  for  a 
certain  sum,  with  costs,  and  plaintiffs 
failed  to  recover  a  more  favorable  judgment, 
defendant  is  not  entitled  to  an  extra  allow- 
ance, although  it  be  conceded  that  the  ac- 
tion was  a  difficult  and  extraordinary  one. 
Magnin  v.  Dinsmore,  47  How.  11,  N.  Y. 
Supr.,  Sedgwick,  J.  Contra,  Hi rsch spring 
v.  Boe,  20  Abb.  N.  C.  402;  13  Civ.  Proc. 
125,  N.  Y.  City  Ct.,  McAdam,  J. 

In  foreclosure  defendants  offered  to  al- 
low judgment  for  a  sum  specified,  with  in- 
terest, which  was  not  accepted.  On  trial, 
judgment  was  rendered  for  a  sum  slightly 
in  excess  of  the  offer,  but  General  Term  re- 
duced it  to  less  than  the  offer.  Held,  that 
plaintiff  was  entitled  to  full  costs,  but  not 
to  an  extra  allowance.  Penfield  v.  James, 
56  N.  Y.  659,  affi'g  12  Abb.  N.  S.  247.  See 
McLees  v.  Avery,  4  How.  441,  Willard,  J. 

A  judgment  for  costs  accruing  subse- 
quently to  an  oflfer  to  allow  judgment 
against  a  party  recovering  them,  may  be 
thi  basis  of  an  allowance.  Bd.  of  Comm.  of 
Pilots  v.  Spofford,  3  Hun  57. 

As  to  costs  and  allowance  as  affected 
by  an  offer  to /allow  judgment,  see  note 
to  §  737. 

An  offer  to  allow  judgment  in  foreclosure 
will  cut  off  plaintiff's  right  to  an  extra 
allowance.  Astor  v.  Palache,  49  How.  231, 
C.    P.,   J.   F.   Daly,   J.   Contra,   Coatea   v. 
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Goddard,  34  N.  Y.  Supr.  118.  See  Bartow 
v.  Cleveland,  7  Abb.  339;  16  How.  364; 
Pratt  v.  Ramsdell,  7  Abb.  340n;  16  How. 
50;  Penfield  v.  James. 

Where  defendant  becomes  entitled  to 
costs  by  reason  of  having  made  an  offer  of 
judgment  which  was  not  accepted,  the  court 
may  grant  him  an  extra  allowance,  and  the 
exercise  of  its  discretion  by  the  court  can- 
not be  reviewed  by  the  clerk  on  taxing  costs. 
If  an  allowance  is  made,  it  is  a  proper  item 
to  go  in  the  judgment,  and  cannot  be  omit- 
ted by  the  clerk.     Hirschspring  v.  Boe. 

Tender. — Tender  of  the  principal,  inter- 
est, and  costs  in  foreclosure,  before  hear- 
ing, does  not  defeat  the  plaintiff's  right  to 
an  allowance.  Conn.  River  Bank'g  Co.  v. 
Voorhies,  3  Abb.  173,  Birdseye,  J.  N.  Y. 
F.  &  M.  Ins.  CO.  v.  Burrell,  9  How.  398, 
Clerke,  J.;  Astor  v.  Palache. 

On  tender  of  debt  and  costs  made  be- 
fore judgment  plaintiff  cannot  charge  an  al- 
lowance. Brace  v.  Beatty,  7  Abb.  445, 
rev'g  5  Abb.  221. 

Notice  of  discontinuance  and  tender  of 
costs  of  circuit  does  not  prevent  a  subse- 
quent dismissal  of  the  complaint  and  grant- 
ing an  allowance.  Moffatt  v.  Ford,  14 
Barb.   577. 

No  allowance  on  judgment  for  costs 
only,  or  nominal  damages.  —  Where  a 
party  by  the  final  judgment  does  not  re- 
cover general  costs,  but  costs  of  the  appeal 
only,  he  is  not  entitled  to  an  additional 
allowance.     Savage  v.  Allen,  2  T.  &  C.  474. 

Where  plaintiff  recovers  only  nominal 
damages  defendant  cannot  have  an  allow- 
ance. Murray  v.  Robinson.  9  Hun  137; 
Pinder  v.  Stoothoff,  7  Abb.  N.  S.  433. 

Where  defendant  has  costs  because  plain- 
tiff recovers  less  than  $50,  the  former  may 
in  a  proper  case  have  allowance.  Brady  v. 
Durbrow,  2  E.  D.  S.  78. 

Applies  to  ordinary  actions  only.  — 
The  provision  applies  only  to  actions  com- 
menced in  the  ordinary  way,  in  which  an 
answer  or  demurrer  has  been  interposed, 
and  refers  to  proceedings  in  an  action  in 
those  courts  which  ordinarily  exercise  orig- 
inal jurisdiction  and  not  to  proceedings  in 
an  appellate  court.  People  v.  Fitchburg  R. 
R.  Co.,  133  N.  Y.  239;  44  State  Rep.  907, 
aftTg  44  State  Rep.  229;    18   N.  Y.   Supp. 

269. 

No  allowance  in  mandamus  to  reinstate 
employee.  People  v.  Hertle,  46  App.  Div. 
505;  61  N.  Y.  Supp.  965. 

Allowance  to  commissioners  of  estimate 
and  assessment  only  in  extreme  cases  and 
not  merely  because  important  or  laborious. 
Matter  of  Board  of  Street  Opening,  33  App. 
Div.  137;  53  N.  Y.  Supp.  354. 

It  applies  to  actions  only,  not  to  special 
proceeduigs.  Matter  of  Rensselaer  &  S.  R. 
R.  Co.  v.  Davis,  55  N.  Y.  145.  But  see  § 
3240. 

It  does  not  apply  to  applications  to  the 
court  for  the  distribution  of  surplus  money 
on  a  foreclosure  sale,  though  the  court  may 
allow  a  suitable  sum  to  the  parties  for  costs 
and  disbursements.  N.  Y.  L.  Ins.  &,  T.  Co. 
v.  Vanderbilt,  12  Abb.  458,  Ingraham,  J.; 


Hebrank  v.  Colell,  2  Law  Bull.  39,  Daniels, 
J.;  Wellington  v.  Ulster  Co.  Ice  Co.,  5 
Week.  Dig.  104;  McDermott  v.  Hennesy,  9 
Hun  59;  Mowry  v.  Peet,  13  Week  Dig.  16; 
Germ.  Sav.  Bk.  v.  Sharer,  25  Hun  409. 

Nor  to  trials  of  issues  in  the  nature  of 
feigned  issues  to  try  the  validity  or  execu- 
tion of  a  will  under  R,  S.  Burritt  v.  Silli- 
man,  24  How.  337. 

Nor  to  an  adjudication  upon  a  will. 
Downing  v.  Marshall,  37  N.  Y.  380. 

An  extra  allowance  by  way  of  costs  to 
relator's  attorneys  may  properly  be  included 
in  the  fine  for  costs  and  expenses  of  pro- 
ceedings for  contempt  in  disobeying  man- 
damus. People  ex  rel.  v.  Roch.  &  S.  L.  R. 
R.  Co.,  76  N.  Y.  294}  aftVg  14  Hun  371. 
Contra.  Power  v.  Village  of  Athens,  19  Hun 
165. 

An  extra  allowance  of  costs  may  not  be 
granted  in  a  controversy  submitted  upon 
an  agreed  case,  under  §  1279.  People  v. 
Fitchburg  R.  R.  Co.,  133  N.  Y.  239;  44 
State  Rep.  907,  affi'g  44  State  Rep.  229;  18 
N.  Y.  Supp.  269. 

A  court  has  no  power  to  grant  allow- 
ances in  special  proceedings;  it  can  only 
award  costs  at  the  rates  allowed  for  sim- 
ilar services  in  an  action  brought  in  the 
same  court  and  in  like  manner.  Matter  of 
Simpson,  26  Hun  459. 

The  court  has  power  to  grant  an  extra 
allowance,  not  exceeding  five  per  cent,  of 
the  amount  awarded  in  condemnation  pro- 
ceedings. In  re  Lake  Shore  &  M.  S.  Rv. 
Co.,  20  N.  Y.  Supp.  571. 

In  what  actions  allowance  granted. — 

An  extra  allowance  may  be  granted  in  an 
action  brought  by  the  people  to  vacate  let- 
ters-patent. People  v.  Clarke,  9  N.  Y.  349, 
aflVg  10  Barb.  120. 

Where  a  party  recovers  a  judgment  of 
less  than  $50  in  an  action  for  breach  of 
contract  it  is  not  error  to  grant  defendant 
an  extra  allowance.  United  Press  v.  New. 
York  Press  Co.,  164  N.  Y.  406;  58  N.  E. 
527. 

§  3253,  providing  that  in  an  action  for 
partition  the  court  may,  in  its  discretion, 
award  to  any  party  a  sum  not  exceeding 
5  per  centum  on  the  value  of  the  subject- 
matter,  authorizes  such  allowance  to  be 
made  to  a  defendant  in  partition.  Cross- 
man  v.  Wyckoff,  64  App.  Div.  554;  72  N. 
Y.  Supp.  337;  and  see  Sprague  v.  Engle- 
brecht,  29  Misc.  464;  61  N.  Y.  Supp.  952, 
Sp.  T. 

An  insured  suing  one  of  several  insurers 
for  the  proportion  of  a  loss  which  he  is 
bound  to  pay  can  recover  only  5  per  cent, 
on  such  proportion,  though  the  policy  re- 
quired insured  to  sue  only  one  insurer,  but 
made  a  judgment  against  him  decisive 
against  each  of  the  others,  except  as  to 
costs.  Laird  v.  Littlefield,  34  App.  Div.  43; 
53  N.  Y.  Supp.  1032. 

Art  extra  allowance  as  in  other  cases 
may  be  granted  in  an  action  by  a  taxpayer 
against  a  public  officer  to  prevent  waste  of 
public  funds.  Gordon  v.  Strong,  15  App. 
Div.  519;  44  N.  Y.  Supp.  481. 

An   extra  allowance  of  $2,000  in  favor 
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of  defendants  in  a  taxpayer's  action  is  ex- 
cessive, where  the  trial  did  not  occupy  an 
unusual  time,  though  it  was  "a  difficult 
and  extraordinary  case."     lb. 

The  defense  to  an  action  against  a  vil- 
lage for  recovery  of  a  balance  due  on  a  con- 
tract for  constructing  a  system  of  water 
works,  and  for  extras,  was  a  denial  of  the 
claim,  and  that  the  contract  was  ultra 
vires.  Counsel  spent  80  days  in  the  trial  of 
the  cause,  and  in  preparation  therefor,  and 
the  trial  occupied  23  days;  and  the  referee 
certified  that,  in  his  opinion,  it  was  a  prop- 
er case  for  an  extra  allowance.  The  amount 
of  the  recovery  against  the  village  was 
$16,684.  Held,  that  plaintiffs  should  be 
granted  an  extra  allowance.  Hall i nan  v. 
Village  of  Ft.  Edward,  26  Misc.  422;  57 
N.  Y.  Supp.  162,  Sp.  T. 

An  extra  allowance  cannot  be  granted  on 
the  overruling  of  a  demurrer  witn  leave  to 
answer  on  payment  of  costs,  but  only  when 
final  unconditional  judgment  is  rendered. 
Hackett  v.  Equitable  Life  Assur.  Soc,  30 
Misc.  530;  63  N.  Y.  Supp.  853,  Sp.  T. 

An  extra  allowance  may  be  awarded  to 
the  defendants  in  an  unsuccessful  suit  by 
a  taxpayer  to  enjoin  public  officers  from 
auditing  and  paying  claims  against  the 
municipality,  though  the  claimants  are  not 
made  parties.  Freeman  v.  Brooks,  33  Misc. 
450;  68  N.  Y.  Supp.  437,  Sp.  T. 

Plaintiff  entitled  to  allowance  in  suit  on 
notes,  where  one  was  an  accommodation 
note  and  not  due,  and  defendant  made  no 
offer  of  judgment.  State  Bank  v.  Smith, 
85  Hun  200;  66  State  Rep.  483;  32  N.  Y. 
Supp.  999. 

Taxpayer  who  restrains  an  issue  of  bonds 
is  entitled  to  an  allowance.  Chase  v.  City 
of  Syracuse,  34  Misc.  144;  69  N.  Y.  Supp. 
469,  Sp.  T. 

Reformation  of  deed,  allowance  held 
proper  in  Barnard  v.  Hall,  143  N.  Y.  339, 
but  improper  in  Heert  v.  Cruger,  14  Misc. 
508;  70  State  Rep.  688;  35  N.  Y.  Supp. 
1063,  C.  P. 

None  in  action  to  foreclose  where  no 
defense  interposed.  Barnes  v.  Meyer,  25 
Civ.  Proc.  372;  41  N.  Y.  Supp.  210,  Sp.  T. 

Attorney-general  may  be  entitled  to  an 
allowance  when  made  a  party.  Allen  v. 
Stevens,  33  App.  Div.  510;  54  N.  Y.  Supp. 
25. 

In  an  action  by  one  joint  owner  of  a 
vessel  against  his  co-owners  for  an  ac- 
counting, the  court  may  grant  an  extra  al- 
lowance, although  after  the  overruling  of  a 
demurrer  no  answer  is  filed.  Such  order 
cannot  be  reviewed  in  the  court  of  appeals. 
Darling  v.  Brewster,  55  N.  Y.  667. 

An  allowance  is  proper  in  an  action  to 
determine  claims  to  real  property.  Fisher 
v.  Hepburn,  48  N.  Y.  41. 

In  an  action  under  §  1902  an  extra  al- 
lowance may  be  granted.  Boyd  v.  N.  Y. 
C.  A  H.  R.  R.  R.  Co.,  6  Civ.  Proc.  222;  1 
How.  N.  S.,  Westbrook,  J. 

An  action  for  the  specific  performance 
of  a  covenant  to  give  a  new  lease  or  pay  for 
a  building  is  not  one  in  which  an  addi- 
tional allowance  should  be  granted.     Smith 


v.  Rector,  etc.,  of  St.  Philip's  Church,  107 
N.  Y.  610. 

Where,  in  an  action  by  a  wife  for  a  sep- 
aration from  her  husband  on  account  of 
cruel  and  inhuman  treatment,  the  defend- 
ant, by  way  of  counterclaim,  seeks  a  di- 
vorce on  the  ground  of  the  plaintiff's  al- 
leged adultery,  and  the  plaintiff  does  not 
sustain  her  action,  or  the  defendant  his  S 
counterclaim,  in  the  matter  of  allowances, 
the  plaintiff  should  be  treated  as  though  she 
were  defendant  and  had  succeeded  in  an  ac- 
tion for  absolute  divorce,  and  the  court 
should  award  her  such  costs  as  will  repay 
her  as  far  as  possible  for  the  additional  ex- 
pense she  was  put  to  by  reason  of  the 
necessity  of  preparing  to  meet  the  charge 
of  adultery  which  was  made  against  her. 
De  Meli  v.  De  Meli,  5  Civ.  Proc  306;  67 
How.  20,  Rumsey,  J. 

In  an  action  brought  under  L.  1885,  c. 
342,  §  7  (Lien  Law),  to  foreclose  a  me- 
chanic's lien,  an  extra  allowance  on  the 
ground  that  the  action  is  a  difficult  and 
extraordinary  one  may  be  granted;  the 
fact  that  the  statute  provides  that  costs 
and  disbursements  are  in  the  discretion  of 
the  court  does  not  affect  the  right  to  apply 
for  an  extra  allowance  where  costs  are  al- 
lowed. Lawson  v.  Reilly,  13  Civ.  Proc.  290, 
C.  P.,  Daly,  J. 

The  mechanic's  lien  act  does  not  author- 
ize the  granting  of  an  extra  allowance. 
Hagan  v.  Am.  Bapt.  Soc.,  6  State  Rep.  212. 

An  allowance  may  be  granted  in  a  case 
submitted  under  §  1279.  Kingsland  v. 
Mayor,  52  Hun  98;  22  State  Rep.  497;  16 
Civ.  Proc.  323. 

In  an  action  to  recover  damages  for  the 
infringement  of  a  trade-mark  and  to  en- 
join its  continuance,  plaintiff,  if  successful, 
may  be  granted  an  extra  allowance,  based 
upon  the  trade-mark,  which  is  the  subject- 
matter  of  the  action.  Munro  v.  Smith,  17 
Civ.  Proc.  158;  25  State  Rep.  624;  6  N.  Y. 
Supp.  426;  23  Abb.  N.  C.  275,  appeal  dis- 
m'd,  Ct.  of  App.  28  State  Rep.  979. 

An  allowance  may  be  awarded  in  fore- 
closure of  mechanic's  lien.  Horgan  v.  Mc- 
Kenzie,  17  N.  Y.  Supp.  174;  43  State  Rep. 
131,  C.  P. 

An  extra  allowance  may  be  granted  in 
an  action  brought  under  L.  1862,  c.  482. 
(see  now  Lien  Law).  The  provisions  of 
the  old  Code  in  relation  to  costs  were  in- 
corporated in  the  act  by  a  reference  thereto, 
and  the  act  in  that  respect  was  not  af- 
fected by  the  repeal  of  the  Code.  Chester 
Rolling  Mills  v.  Hopatcong,  41  State  Rep. 
472. 

Plaintiffs,  as  distributees  under  a  will, 
brought  this  action  against  defendants,  as 
executors,  to  recover  damages  for  their 
misconduct.  They  submitted  to  a  nonsuit, 
which  was  afterwards  opened,  and  after  de- 
fendants had  accounted  again  submitted  to 
a  nonsuit,  neld,  that  defendants  were  en- 
titled to  an  extra  allowance.  Shiels  v. 
Wortmann,  39  State  Rep.  798. 

In  an  action  to  set  aside  a  general  as- 
signment as  fraudulent,  where  the  case  is 
difficult    and    extraordinary,    the    plaintiff 
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who  recovers  costs  should  have  an  extra 
allowance,  notwithstanding  the  estate  is  not 
sufficient  to  pay  all  creditors.  Durant  v. 
Pierson,  19  Civ.  Proc.  203;  33  State  Rep. 
207,  Learned,  J. 

In  what'  actions  allowance  refused. — 
In  an  action  to  restrain  a  board  of  com- 
missioners from  recognizing  the  claim  of 
one  defendant  to  an  office,  held,  that  an 
allowance  could  not  be  granted.  Voorhis  v. 
French,  47  N.  Y.  Supr.  364. 

The  supreme  court  of  the  United  States 
modified  in  some  particulars,  as  to  the 
relief  granted,  a  judgment  of  the  court  of 
appeals  affirming  a  judgment  of  the  Gen- 
eral Term  affirming  a  judgment  of  the  Cir- 
cuit Term  of  the  supreme  court  in  favor 
of  plaintiffs,  with  costs,  and  remanded  the 
cause  for  further  proceedings.  The  court 
of  appeals  ordered  the  mandate  of  the  su- 
preme court  to  be  annexed  to  its  order  of 
remittitur,  and  remanded  the  proceedings 
to  the  supreme  court  to  render  judgment 
in  accordance  with  the  mandate  of  the 
United  States  supreme  court,  without  costs 
in  the  court  of  appeals.  No  motion  was 
made  to  modify  the  order  of  the  court  of 
appeals  in  any  respect.  Held,  that  such 
order  was  an  adjudication  that  the  United 
States  supreme  court  did  not  modify  such 
judgment  with  costs  generally,  but  only 
with  costs  in  that  court,  and,  on  modifica- 
tion of  the  judgment  by  the  Special  Term 
of  the  supreme  court,  it  had  no  authority 
to  allow  to  defendants  costs  in  all  the 
courts  of  the  State  except  the  court  of 
appeals,  and  an  extra  allowance  in  addition 
to  the  costs  awarded  by  the  supreme  court 
of  the  United  State.  Stevens  v.  Central 
Nat.  Bk.,  168  N.  Y.  560;  61  N.  E.  904. 

In  an  action  in  partition,  where  all  the 
defendants  except  one  interpose  answers 
uniting  in  the  prayer  of  the  complaint,  and 
the  one  not  so  uniting  merely  alleges  that 
one  of  the  defendants  is  indebted  to  him, 
no  defense  to  the  action  is  interposed,  with- 
in the  meaning  of  §  3253,  subd.  2,  and  no 
greater  allowance  than  $200,  as  fixed  by 
subd.  1  of  the  section,  can  be  made.  Defen- 
dorf  v.  Defendorf,  42  App.  Div.  166;  59  N. 
Y.  Supp.  163. 

In  an  action  to  construe  a  will,  extra 
allowance  cannot  be  made  to  defendants, 
under  §§  3252,  3253,  such  an  allowance 
not  being  provided  for  therein.  Hafner  v. 
Hafner,  34  Misc.  99;  69  N.  Y.  Supp.  460, 
Sp.  T. 

Where,  in  an  action  to  construe  a  will, 
the  interest  of  infants  in  the  principal  was 
contingent,  the  compensation  of  the  guard- 
ian ad  litem  will  be  based  on  the  accrued 
income  payable  to  them  under  the  decree, 
lb. 

An  extra  allowance  will  not  be  granted 
in  an  action  to  enjoin  a  sale  of  stock,  as 
the  "subiect-matter  involved"  is  the  right 
to  sell,  the  value  of  which  cannot  be  com- 
puted. Small  wood  v.  Schwietering,  10  Misc. 
103;  31  N.  Y.  Supp.  149,  Supr.  Ct. 

An  action  to  restrain  the  diversion  or 
pollution  of  the  waters  of  a  stream  by  a 
manufacturing    company,    where    no    dam- 


ages are  claimed,  affords  no  basis  for  com- 
putation of  an  extra  allowance.  Godley  v. 
Kerr  Salt  Co.,  3  App.  Div.  17;  37  N.  Y. 
Supp.  988. 

In  an  action  to  reinstate  a  life  insur- 
ance policy  an  extra  allowance  cannot  be 
granted  plaintiff,  where  the  value  of  the 
policy  is  not  shown.  Strauss  v.  Union  Cent. 
Life  Ine.  Co.,  33  Misc.  571;  67  N.  Y.  Supp. 
931,  Sp.  T. 

No  allowance  can  be  made  in  a  suit  to 
restrain  the  immediate  distribution  of  a 
trust  fund  held  for  the  purpose  of  paying 
gratuities  to  families  of  deceased  members 
of  an  association  among  the  association 
members,  in  the  absence  of  evidence  show- 
ing the  value  of  plaintiff's  interest  in  the 
fund  or  the  right  protected  by  the  judgment. 
Parish  v.  New  York  Produce  Exch.,  54  App. 
Div.  323;  66  N.  Y.  Supp.  613. 

Where  attorney  has  contingent  interest, 
and  recovery  is  large  and  not  an  extraor- 
dinary case.  Allen  v.  Albany  Ry.,  22  App. 
Div.  222;  47  N.  Y.  Supp.  1017. 

Not  in  proceeding  for  distribution  among 
lienors  of  money.  Fowler  v.  Fowler,  147 
N.  Y.  673. 

Where  actual  partition  and  no  sale. 
Sprague  v.  Englebrecht,  29  Misc.  464;  61 
N.  Y.  Supp.  952,  Sp.  T. 

And  see  Crossman  v.  Wyckoff,  64  App. 
Div.  554;  72  N.  Y.  Supp.  337. 

In  proceedings  regarding  income  tax, 
where  the  question  is  between  the  State, 
executor  and  life  tenant,  the  remainders 
being  contingent,  an  allowance  to  special 
guardian  of  remaindermen  is  unauthorized. 
Matter  of  Post,  5  App.  Div.  113;  38  N.  Y. 
Supp.  977. 

No  allowance  upon  a  reference  to  ascer- 
tain damage  after  final  decree;  costs  of 
motion  only  being  proper.  Bishop  v. 
Hendrick,  82  Hun  323;  64  State  Rep.  100; 
31  N.  Y.  Supp.  502. 

In  matrimonial  actions  may  grant  wife 
counsel  fees  but  no  extra  allowance.  Van 
Vleck  v.  Van  Vleck,  21  App.  Div.  631;  47 
N.  Y.  Supp.  472. 

Where  plaintiffs  claim  admitted  but  re- 
duced bv  substantial  recovery  on  counter- 
claim, he  is  entitled  to  no  allowance. 
Commercial  Bk.  v.  Hand,  27  App.  Div.  145; 
50  N.  Y.  Supp.  515. 

Cannot  be  granted  where  neither  stat- 
ute nor  judgment  entitles  party  to  costs. 
Eahn  v.  Schmidt,  83  Hun  541;  65  State 
Rep.  190;  32  N.  Y.  Supp.  33. 

Not  to  unnecessary  parties.  Roberts  v. 
N.  Y.  El.  R.  R.,  155  N.  Y.  31;  49  N.  E. 
262.    Matter  of  Kemp,  7  App.  Div.  609. 

Not  where  plaintiff  has  misled  defendant 
into  interposing  a  defense;  nor  against  an 
insolvent  savings  bank.  Kelly  v.  Chenango 
Valley  Savings  £k.,  45  N.  Y.  Supp.  658, 
Sp.  T. 

An  allowance  cannot  be  made  in  divorce. 
Bentley  v.  Bentley,  3  Law  Bull.  76,  N.  Y. 
Supr.,  Truax,  J. 

An  action  for  accounting  and  division  of 
partnership  assets  is  not  necessarily  one 
for  an  allowance.  H  in  man  v.  Ryder,  44  N. 
Y.  Supr.  330. 
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The  court  will  not  grant  an  extra  allow- 
ance against  the  receiver  of  an  insolvent 
savings  bank  in  a  difficult  and  extraordi- 
nary case  brought  by  him,  and  thus  dimin- 
ish the  fund  to  be  distributed  among  the 
depositors.  Hurd  v.  Farm.  L.  &  T.  Co.,  10 
Week.  Dig.  480. 

Allowance  refused  against  a  receiver  in 
a  suit  brought  by  him  to  set  aside  a  con- 
veyance where  the  facts  seemed  to  justify 
the  suit.  Baldwin  v.  Rear  don,  48  N.  Y. 
Supr.  166. 

Where  a  person  suing  in  forma  pauperis 
has  agreed  to  pay  his  attorney  a  reasonable 
compensation  out  of  the  recovery,  which  is 
substantial,  an  extra  allowance  should  be 
denied.  Marx  v.  Manhattan  Ry.  Co.,  3  N. 
Y.  Supp.  113,  Barrett,  J. 

In  an  action  in  which  plaintiff's  claim 
is  conceded,  but  a  counterclaim  is  set  up  by 
defendant  which  he  sustains  on  the  trial, 
and  judgment  is  recovered  against  him  for 
the  balance  only,  an  allowance  will  not  be 
granted  to  plaintiff.  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.,  v.  Carhart,  39  Hun  363. 

Where  in  an  action  between  partners  for 
a  settlement  of  the  partnership  accounts, 
a  referee  was  appointed  to  take  and  state 
the  accounts  of  a  receiver  of  the  partner- 
ship assets,  and  the  order  of  reference  re- 
quired the  referee  to  examine  and  pass  upon 
the  claims  of  creditors  of  the  firm,  and 
the  referee  determined  and  reported  that 
certain  claims  of  creditors  were  valid  and 
payable  and  that  plaintiff  was  indebted  to 
defendant,  and  it  appeared  that  the  firm 
assets  were  sufficient  to  pay  the  fees  of  the 
receiver,  his  counsel,  and  the  referee,  and 
a  part  only  of  the  firm  debts, — Held,  that 
the  referee  properly  refused  to  grant  an 
allowance  to  defendant  notwithstanding  he 
recovered  a  judgment  against  plaintiff. 
Smith  v.  Green,  8  Civ.  Proc.  163,  Donohue, 
J. 

Extra  allowance  cannot  be  granted  in 
proceedings  to  condemn  property.  Re  N. 
Y.,  W.  S.  &  B.  R.  R.  Co.,  18  Week.  Dig.  536. 

An  allowance  cannot  be  made  in  an  ac- 
tion to  vacate  an  award.  Hoffman  v.  De 
Graaf,  39  Hun  648,  affi'd  109  N.  Y.  638. 

An  extra  allowance  will  not  be  granted 
in  an  action  to  recover  back  part  of  the 
sum  paid  to  a  city  in  payment  of  an  as- 
sessment subsequently  reduced  upon  a 
ground  purely  technical.  Schultze  v. 
Mayor,  11  Civ.  Proc.  54,  Andrews,  J. 

An  additional  allowance  cannot  be 
granted  in  an  action  to  prevent  a  railroad 
company  from  building  its  road  on  one 
route  and  to  compel  it  to  build  on  another, 
as  there  is  no  proof  of  money  value.  Peo- 
ple v.  Genesee  V.  C.  R.  R.  Co.,  95  N.  Y. 
666. 

In  an  action  by  a  vendor  to  foreclose 
a  land  contract,  he  is  not  entitled  to  an 
allowance.  Burkhart  v.  Babcock,  2  How. 
N.  S.  512,  Angle,  J. 

It  may  be  doubted  whether  an  action 
to  restrain  the  execution  of  a  final  deter- 
mination in  proceedings  for  forcible  entry 
is  a  proper  one  for  an  allowance.  Sheehy 
v.  Kelly,  33  Hun  543. 


A    money   value   must   be   shown. — 

Where  the  subject  involved  is  not  capable 
of  a  money  value,  or  the  value  is  not 
shown,  an  allowance  is  not  authorized. 
Conaughty  v.  Saratoga  Co.  Bk.,  92  N.  Y. 
401,  rev'g  28  Hun  373;  People  v.  Alb.  & 
Susq.  R.  R.  Co.,  5  Lans.  25,  rev'g  1  Lane. 
308;  38  How.  228;  7  Abb.  N.  S.  265;  65 
Barb  344,  modified  on  another  point,  57 
N.  Y.  161;  Coates  v.  Goddard,  34  N.  Y. 
Supr.  118. 

As  a  condition  precedent  to  an  extra  al- 
lowance computed  upon  the  value  of  the 
"subject-matter  involved,"  under  §  3253, 
subd.  2,  proof  must  be  given,  or  it  must 
appear,  what  that  value  is.  Black  v. 
Brooklyn  Heights  R.  Co.,  32  App.  Div.  468; 
53  N.  Y.  Supp.  312. 

In  proceedings  to  enjoin  defendant  from 
polluting  the  waters  of  a  pond,  plaintiff 
claimed  $5,000  damages,  and  defendant 
made  a  counter  demand  for  twice  that  sum, 
but  plaintiff's  demand  was  withdrawn,  and 
the  proceeding  became  transformed  into  a 
suit  on  defendant's  part  to  establish  /title 
to  one-half  the  land  under  the  pond.  Held, 
that  the  land  was  the  subject  of  the  con- 
troversy, and,  as  there  was  no  evidence 
as  to  its  value,  it  was  error  for  the  court 
in  awarding  costs  to  award  the  defendant 
an  additional  sum  under  §  3253.  Deuter- 
mann  v.  Gainsborg,  54  App.  Div.  575;  66 
N.  Y.  Supp.  1009. 

In  an  action  for  an  injunction  to  pre- 
vent trespasses  to  land  for  the  recovery 
of  the  land,  the  value  of  the  land,  which 
was  not  shown  by  the  pleadings  as  the 
subject-matter  involved,  may  be  shown  by 
affidavits  for  the  purpose  of  an  extra  al- 
lowance of  costs,  on  motion  for  such  allow- 
ance. Hayden  v.  Matthews,  4  App.  Div. 
338;  38  N.  Y.  Supp.  905.  And  see  People 
v.  Rochester  Dime  Savings  Assoc,  7  App. 
Div.  350;  39  N.  Y  Supp.  939. 

Allowance  on  dismissal  is  unauthorized 
where  is  does  not  appear  on  what  it  is 
based  or  that  evidence  was  received  to 
support  it.  Genet  v.  Delaware  &  Hudson 
Canal  Co.,  49  App.  Div.  645;  63  N.  Y.  Supp. 
230. 

There  is  no  basis  for  allowance  where 
demurrer  sustained  to  complaint  seeking 
construction,  and  questions  undecided. 
Opitz  v.  Hammen,  41  App.  Div.  468;  58  N. 
Y.  Supp.  987. 

Where  value  of  lease  is  not  shown. 
H.  Koehler  Co.  v.  Brady,  22  App.  Div.  624 ; 
47  N.  Y.  Supp.  984. 

Where  to  restrain  trade-mark  and  its 
value  not  shown.  De  Long  v.  De  Long 
Hook  &  Eye  Co.,  89  Hun  399;  35  N.  Y. 
Supp.  509. 

Where  value  of  trade-mark  is  shown  but 
the  damage  is  not.  Rawlinson  v.  Brainard 
&  Armstrong  Co.,  53  App.  Div.  147;  65  N. 
Y.  Supp.  762;  Volger  v.  Force,  63  App.  Div. 
122;   71  N.  Y.  Supp.  209. 

Where  action  to  abate  a  dam  but  no 
evidence  of  value  of  unobstructed  flow. 
People  v.  Page,  39  App.  Div.  110;  56  N. 
Y.  Supp.  834. 

Where  action  to  set  aside  a  general  re- 
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lease  or  enjoin  its  use.     Husted  v.  Thom- 
son, 38  App.  Div.  315 ;   57  N.  Y.  Supp.  9. 

In  action  to  reform  an  instrument. 
Heert  v.  Cruger,  14  Misc.  50ft;  70  State 
Rep.  688;  35  N.  Y.  Supp.  1063,  C.  P. 

But  see  Barnard  v.  Hall,  143  N.  Y.  339. 

Where  based  on  annuity  and  uncertain 
evidence  as  to  annuitant's  age.  Arthur  v. 
Dalton,  14  App.  Div.  115;  43  N.  Y.  Supp. 
581. 

Suit  to  restrain  common  council  from 
summarily  setting  aside,  without  evidence, 
report  of  commissioners  in  condemnation 
proceedings.  No  basis  for  an  allowance, 
the  award  to  plaintiff  not  being  the  sub- 
ject-matter of  suit  and  only  incidentally 
involved.  Schneider  v.  Rochester,  50  App. 
Div.  22;  63  N.  Y.  Supp.  360. 

No  allowance  to  guardian  ad  litem  in 
action  for  construction  of  will  where  the 
grandchildren  had  no  vested,  interest  un- 
der will  and  the  provisions  in  whose  favor 
were  void.  Brudrim  v.  Ullrich,  64  App. 
Div.  444;    72  N.  Y.   Supp.  239. 

When  no  money  damages  are  claimed  and 
no  subject-matter  is  involved  upon  which 
a  valuation  can  be  placed,  no  extra  allow- 
ance can  be  granted.  Musgrave  v.  Sher- 
wood, 29  Hun  475. 

Where  there  were  no  data  to  fix  the 
amount,  the  complaint  calling  only  for  such 
sum  as  might  be  found  due  on  an  account- 
ing, the  motion  for  an  allowance  was  denied. 
Coleman  v.  Chauncey,  7  Rob.  578,  Jones, 
J.;  Lyon  v.  Belchford,  8  Civ.  Proc.  229n, 
Churchill,  J.  So  held,  in  case  of  a  lease. 
Moores  v.  Townshend,  8  State  Rep.  893. 

No  power  is  given  to  gTant  an  extra  al- 
lowance, except  upon  the  basis  of  the  value 
of  the  claim  or  subject-matter  involved  in 
the  action  and  litigated  directly,  not  in- 
cidentally. People  ex  rel.  v.  Adams,  128 
N.  Y.  129;  21  Civ.  Proc.  159;  38  State 
Rep.  880,  rev'g  20  Civ.  Proc.  195;  37  State 
Rep.  603;  13  N.  Y.  Supp.  714. 

In  an  action  brought  by  the  attorney- 
general  to  try  the  title  to  certain  elective 
offices  in  a  religious  corporation,  the  com- 
plaint demanded  costs  against  the  defend- 
ants, of  whom  there  were  ten,  and  that 
each  of  them  be  required  to  pay  to  the 
State  a  fine  of  $2,000,  as  authorized  by  § 
1956.  It  did  not  appear  that  the  offices 
in  litigation  were  of  any  value  in  them- 
selves, or  that  there  were  any  emoluments 
or  pecuniary  advantages  attached  to  them. 
The  complaint  was  dismissed  and  an  extra 
allowance  of  $350  was  made,  based  upon 
the  ground  that  the  complaint  contained 
a  claim  of  $20,000.  Held,  error;  that  the 
demand  in  the  complaint  that  defendants 
be  fined  was  not  a  claim  that  could  form 
'the  basis  of  an  extra  allowance;  that  the 
fine  was  not  a  part  of  the  cause  of  action 
or  claim,  but  a  mere  incident  to  success  in 
the  action,  resting  wholly  in  the  discretion 
of  the  court,  which,  if  plaintiff  had  suc- 
ceeded, could  have  been  imposed  whether 
alleged  in  the  complaint  or  not ;  and  that 
by  demanding  it,  plaintiffs  did  not  engraft 
upon  the  complaint  any  element  of  a  pecun- 
iary claim.     lb. 


It  cannot  be  granted  in  an  action  brought 
to  procure  the  suspension  and  removal 
from  office  of  the  president  of  an  insurance 
company,  upon  the  ground  of  his  miscon- 
duct, as  the  subject-matter  involved  therein 
has  no  pecuniary  value.  People  v.  Giroux, 
29   Hun   248. 

Nor  in  an  action  to  restrain  the  publica- 
tion of  a  dramatic  composition,  as  there  is 
no  money  value.  Palmer  v.  De  Witt,  42 
How.  466,  N.  Y.  Supr.,  Monell,  J.  See  Gray 
v.  Robjohn,  1  Bosw.  618. 

Where  the  only  relief  sought  was  an  in- 
junction to  restrain  summary  proceedings, 
— Held,  no  allowance  could  be  granted,  as 
no  estimable  money  value  was  involved. 
Grissler  v.  Stuyvesant,  67  Barb.  81. 

A  trade-mark,  in  itself,  as  distinct  from 
the  article  of  which  it  is  the  trademark, 
has  no  money  value.  Coates  v.  Goddard, 
34  N.  Y.  Supr.  118. 

In  an  action  for  the  infringement  of  a 
trade-mark  the  real  contest  was  as  to  the 
right  to  the  trade-mark,  and  no  sum  of 
money  was  claimed  by  plaintiff,  except  as 
incidental  damages  arising  from  alleged 
profits  made  by  defendants  out  of  the  in- 
fringement. It  was  determined  that  plain- 
tiff had  no  right  to  the  trade-mark.  Held, 
that  there  was  no  basis  for  an  extra  allow- 
ance to  defendant;  that  no  "sum"  was 
"recovered  or  claimed ;"  that  "the  subject- 
matter  involved"  was  the  trade-mark, 
which,  so  far  as  the  proof  showed,  had  no 
"value"  per  se,  and  which  it  had  been  ad- 
judged did  not  exist  at  all.  Dr.  Jaeger's 
San.  W.  S.  Co.  v.  Le  Boutillier,  63  Hun 
297;   22  Civ.  Proc.  6;   43  State  Rep.  381; 

17  N.  Y.  Supp.  786. 

This  action  was  brought  to  restrain  de- 
fendant from  interfering  with  the  closing 
up  of  the  business  of  "the  New  York  Under- 
writers' Agency;"  the  answer  of  defendant 
alleged  it  was  a  name  used  to  represent 
the  joint  business  of  plaintiff  and  defend- 
ant, and  was  their  joint  property;  that  it 
was  of  the  value  of  $50,000,  and  had  been 
appropriated  by  plaintiff  and  other  parties 
without  making  compensation  to  defend- 
ant, and  affirmative  relief  by  injunction  was 
asked.  Plaintiff  replied,  denying  these  al- 
legations. No  evidence  was  presented  as 
to  the  value  of  the  property  right  in  the 
name.  An  extra  allowance  was  granted. 
Held,  that  General  Term,  on  appeal  from 
the  judgment,  properly  reversed  so  much 
thereof  as  granted  the  extra  allowance,  on 
the  ground  of  want  of  power  in  Special 
Term  to  award  it.  Hanover  P.  Ins.  Co.  v. 
Germania  F.  Ins.  Co.,  138  N.  Y.  252;  52 
State  Rep.   334,  afii'g  43   State  Rep.  454; 

18  N.  Y.  Supp.  50;   63  Hun  275. 

A  motion  by  defendant  for  an  extra  al- 
lowance was  denied  upon  the  ground  of 
want  of  power,  the  reason  assigned  being 
"that  the  action  being  to  restrain  defend- 
ant from  employing  a  particular  system 
only,  and  over  a  part  only  of  its  road,  the 
franchise  was  not  involved,  and  there  is, 
therefore,  no  basis  on  which  an  allowance 
can  be  estimated."  Held,  error;  that  as 
the   subject-mater   litigated   was   the   right 
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of  defendant  to  use  the  single-trolly  sys- 
tem, if  the  right  thus  sought  to  he  enjoined 
had  a  money  value,  and  there  was  any  evi- 
dence to  establish  such  value,  the  court 
had  jurisdiction  to  entertain  the  motion, 
and  it  was  its  duty  to  exercise  its  discre- 
tion and  dispose  of  the  application  upon 
the  merits.  Hudson  Riv.  Tel.  Co.  v.  Water- 
vliet  T.  &  R.  Co.,  135  N.  Y.  303;  48  State 
Rep.  417,  affi'g  57  Hun  25;  39  State  Rep. 
952;  21  Civ.  Proc.  204;  61  Hun  161. 

In  an  action  for  an  injunction,  when 
it  is  impossible  to  ascertain  a  money  basis 
upon  which  to  calculate  a  percentage,  no 
allowance  can  be  made.  Spofford  v.  Texas 
Land  Co.,  41  N.  Y.  Supr.  228. 

But  in  an  action  to  restrain  the  col- 
lection of  tax  and  to  set  aside  bonds,  it  is 
proper.  Comins  v.  Supervisors  of  Jeffer- 
son, 3  T.  &  C.  296,  affi'd,  not  passing  on 
this  point,  64  N.  Y.  626. 

Where  the  subjectr matter  involved  is  the 
right  of  possession  for  two  years  subject 
to  the  rent  reserved,  no  allowance  can  be 
granted  unless  the  value  of  the  possession 
over  and  above  the  rent  is  shown,  and  then 
only  on  that  sum.  Heilman  v.  Lazarus, 
90  N.  Y.  672;  65  How.  95. 

A  corporate  franchise  is  a  thing  capa- 
ble of  appraisal  and  ascertainable  by  evi- 
dence, and  is  a  right  separate  and  distinct 
from,  the  capital  and  money  assets  of  the 
corporation,  as  to  the  value  of  which  they 
furnish  no  evidence,  and  to  have  an  allow- 
ance there  must  be  proof  of  the  value. 
Conaughty  v.  Saratoga  Co.  Bk.,  92  N.  Y. 
401,  rev'g  28  Hun  373. 

Where  in  an  action  to  dissolve  a  cor- 
poration judgment  is  taken  by  default  and 
no  proof  is  given  of  the  value  of  the  fran- 
chise which  is  the  subject-matter  of  the  ac- 
tion, an  allowance  cannot  be  granted. 
People  v.  Rockaway  B.  Imp.  Co.,  28  Hun 
356. 

An  allowance  held  improper  in  an  action 
for  an  injunction  forbidding  the  carrying 
on  of  a  business  in  violation  of  a  covenant, 
there  being  no  basis  for  calculating  it.  Dia- 
mond Match  Co.  v.  Roeber,  35  Hun  421. 

The  action  was  brought  to  set  aside  as 
fraudulent  a  deed  of  land  alleged  to  be  part- 
nership property  made  by  the  trustee,  who 
held  title  for  the  firm,  to  a  corporation 
controlled  by  plaintiff's  former  partner. 
Held,  that,  although  the  title  to  real  estate 
may  in  a  certain  sense  be  involved,  the  real 
controversy  concerned  only  plaintiff's  inter- 
est therein,  and  as  there  was  no  proof  as 
to  the  value  of  such  interest  there  was  no 
basis  for  an  extra  allowance.  Maloy  v.  As- 
soc. Lace  Makers'  Co.,  28  State  Rep.  735. 

An  additional  allowance  is  improper,  in 
an  action  brought  to  procure  the  cancella- 
tion of  a  deed,  where  no  sum  was  claimed 
or  recovered,  and  the  only  "subject-matter 
involved"  was  the  validity  of  a  deed  having 
no  value.  The  fact'  that  the  determination 
remotely  affected  the  property  described  in 
the  deed,  is  not  sufficient  to  justify  such 
allowance.  Donovan  v.  Wheeler,  67  Hun 
68;  51  State  Rep.  411;  22  N.  Y.  Supp.  54. 

In   an  action  to  reform   a  contract   the 


court  has  no  power  to  grant  an  extra  al- 
lowance, since  no  commercial  or  money 
value  could  be  attached  to  the  enforce- 
ment of  the  alleged  right.  Christopher  & 
Tenth  St.  Ry.  Co.  v.  Twenty-third  St.  Ry. 
Co.,  20  N.  Y.  Supp.  556 ;  48  State  Rep.  806. 

Where  plaintiffs  instituted  an  action  for 
the  determination  of  their  interest  in  cer- 
tain real  estate,  and  it  was  ascertained  that 
they  had  no  interest  in  the  same,  by  reason 
of  the  fact  that  there  were  incumbrances 
on  the  property  far  beyond  its  value,  it 
was  error  to  grant  an  extra  allowance  to 
plaintiffs.  A  bell  v.  Bradner,  15  N.  Y.  Supp. 
64;   39  State  Rep.  5. 

Upon  a  motion  for  an  extra  allowance 
the  moving  papers  did  not  attempt  to  show 
the  value  of  the  alleged  easement.  Held, 
that  granting  the  motion  was  error;  that 
the  easement  being  the  subject-matter  in- 
volved in  the  litigation,  its  value  was  the 
only  proper  basis  of  an  allowance.  John- 
son v.  Shelter  I.  G.  &  C.  M.  Ass.,  122  N. 
Y.  332,  affi'g  47  Hun  374. 

Where,  in  an  action  to  enjoin  the  vio- 
lation of  an  agreement  restricting  the  use 
of  real  property,  there  is  no  evidence  of 
the  value  of  the  subject-matter  involved 
and  no  sum  recovered  beyond  the  costs,  the 
court  cannot  properly  grant  an  additional 
allowance.  Bradley  v.  Walker,  22  Civ. 
Proc.  1 ;  17  N.  Y.  Supp.  383,  N.  Y.  Supr. 

In  an  action  against  an  elevated  rail- 
way company,  the  complaint  asked  for  in- 
junctive relief  and  for  such  sum  as  may 
be  found  due  to  plaintiff  u*pon  an  account- 
ing. Plaintiff  failed  to  recover  past  dam- 
ages, but  an  injunction  was  awarded  to 
him,  to  be  obviated  upon  payment  of  $8,- 
000.  Judgment  was  reversed  by  General 
Term  and  a  new  trial  granted.  On  appeal 
to  the  court  of  appeals,  plaintiff  stipulated 
for  judgment  absolute  in  defendants'  favor, 
if  the  order  granting  a  new  trial  was  af- 
firmed. The  order  was  affirmed,  and  de- 
fendants obtained  an  order  granting  an 
extra  allowance  of  five  per  cent,  on  the 
$8,000.  Held,  that,  as  the  facts  presented 
afforded  no  basis  for  an  extra  allowance, 
the  order  granting  it  should  be  reversed. 
Gray  v.  Manhattan  Ry.  Co..  3  Misc.  239; 
22  N.  Y.  Supp.  771;  51  State  Rep.  905, 
C.  P. 

Where  the  notice  attached  to  the  sum- 
mons states  that  in  case  of  default  judg- 
ment will  be  taken  for  a  sum  named,  it 
furnishes  a  basis  for  an  allowance  as  plain- 
tiff cannot  claim  the  notice  is  a  nullity 
and  of  no  effect.  Adams  v.  Sullivan,  106 
N.  Y.  615,  rev'g  42  Hun  278. 

Where,  in  an  action  against  the  trustees 
of  a  decedent's  estate  for  an  accounting 
by  them  for  whatever  assets  of  the  estate 
of  decedent  had  come  into  their  hands,  and 
for  the  payment  to  plaintiff  of  her  share 
of  the  value  of  such  assets  as  upon  such  / 
accounting  should  appear  to  be  subject  to  y 
distribution  to  the  next  of  kin,  the  estate 
proved  to  be  insolvent,  and  it  appeared  that 
plaintiff's  interest  was  of  no  value, — Held, 
that  the  subject-matter  involved  was  not 
the   total   of  the   estate,   nor   the  total  of 
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the  assets  which  had  come  into  the  hands 
of  either  or  of  all  of  the  trustees,  but  only 
the  distributive  share  of  plaintiff  in  the  as- 
sets subject  to  distribution;  that  plaintiff's 
interest  proving  of  no  value,  there  was  no 
basis  for  the  computation  of  an  additional 
allowance,  and  no  allowance  should  be  made. 
Patterson  v.  Burnett,  17  Civ.  Proc.  115;  4 
N.  Y.  Supp.  921;  23  State  Rep.  363. 

In  an  action  for  the  removal  of  an  as- 
signee for  the  benefit  of  creditors  and  the 
appointment  of  a  receiver  of  the  assigned 
property  and  in  which  an  answer  was  in- ' 
terposed  but  which  was  discontinued  before 
trial  upon  payment  of  costs,  upon  the  ap- 
plication of  the  plaintiff, — Held,  that  there 
was  no  basis  upon  which  a  computation  for 
an  allowance  could  be  properly  made  and 
that  the  court  had  no  power  to  make  an 
allowance.  Meyer  v.  Rasquin,  20  Week. 
Dig.  98. 

No  allowance  can  be  made  on  dismissal 
in  an  action  to  establish  a  will,  as  there 
is  no  value  in  the  subject-matter  upon 
which  it  could  be  computed.  Perkins  vt 
Whitney,  12  N.  Y.  Supp.  184;  34  State 
Rep.  951. 

There  is  nothing  upon  which  to  base  an 
allowance  in  an  action  to  set  aside  the 
award  of  an  arbitrator  appointed  pursuant 
to  the  terms  of  a  lease  to  appraise  the 
value  of  real  property  for  the  purpose  of 
fixing  the  amount  of  rent  to  be  paid  upon 
a  renewal  of  the  lease.  Hoffman  v.  De 
Graaf ,  39  Hun  648 ;  affi'd  109  N.  Y.  638. 

The  water  commissioners  of  a  village 
made  a  contract,  with  defendants  for  cer- 
tain machinery,  to  be  paid  for  by  the  vil- 
lage on  their  acceptance  of  it,  the  title  to 
remain  in  defendant  until  full  payment. 
This  has  not  been  made.  Plaintiffs,  as  tax- 
payers, by  this  action  sought  to  restrain 
the  performance  of  the  contract  as  ultra 
vires,  but  were  defeated.  Held,  that  a 
pecuniary  right  was  directly  involved  in 
the  action,  the  value  of  which  was  the 
basis  for  an  extra  allowance.  Mingay  v. 
Holly  Mfg.  Co.,  99  N.  Y.  270,  rev'g  20 
Week.  Dig.  513. 

A  railroad  company  was  authorized  to 
construct  its  road  along  an  abandoned 
canal.  To  avoid  a  heavy  grade  it  proposed 
to  leave  the  line  of  the  canal,  pass  to  the 
west  of  it,  and  again  strike  the  line  of  the 
canal.  An  action,  brought  by  the  people 
to  have  the  road  enjoined  from  leaving  the 
line  of  the  canal  and  to  compel  it  to  con- 
struct its  road  along  the  line  thereof,  was 
decided  in  favor  of  defendant.  Upon  an 
application  by  defendant  for  an  extra  al- 
lowance, affidavits  were  read  tending  to 
show  that  the  new  route  could  be  much 
more  cheaply  constructed  and  operated  by 
the  company  than  could  the  old  one.  Held, 
that  the  court  properly  denied  the  appli- 
cation, upon  the  ground  that  the  value  of 
the  subject-matter  involved,  upon  which 
the  allowance  must  be  based,  was  not 
shown  by  the  affidavits.  People  v.  Genesee 
F.  &  Can.  R.  R.  Co.,  30  Hun  565,  aftVd  95 
N.  Y.  666. 

Where,    in   an   action   to  open   accounts, 


there  was  nothing  to  show  the  amount  in- 
volved, except  the  statement  of  plaintiff's 
counsel  in  opening  the  case,  that  if  he  suc- 
ceeded he  expected  to  show  that  the  plain- 
tiff was  entitled  to  from  $50,000  t<  $60,000, 
and  defendants  succeeded, — Held,  that  an 
extra  allowance  should  be  gran  toil  tlie:n. 
Rutty  v.  Person,  6  Civ.  Proc.  25,  N.  Y. 
Supr.,  Freedman,  J. 

Where,  in  an  action  by  a  trustee  to  be 
permitted  to  resign  and  to  be  relieved  from 
his  trust,  defendant  sets  up  the  non-pay- 
ment of  certain  taxes  on  property,  the  sub- 
ject of  the  trust,  and  tax  sales  thereof,  and 
prayed  that  the  trustees  be  required  to  pay 
such  taxes  and  redeem  the  property  before 
being  relieved  from  his  trust,  and  it  ap- 
peared that  pending  the  action  plaintiff 
paid  the  taxes, — Held,  that  an  extra  allow- 
ance should  not  be  granted  defendant  as  a 
condition  upon  which  plaintiff  should 
thereafter  be  allowed  to  discontinue;  that 
the  taxes  having  been  paid,  they  had  not 
been  recovered  by  defendant,  and  were  not 
the  subject  of  the  action,  and,  therefore, 
there  was  no  basis  on  which  to  compute  an 
extra  allowance.  Knapp  v.  Hammersley,  13 
Civ.  Proc.  258,  Lawrence,  J. 

The  only  proof  of  the  value  of  the  sub- 
ject-matter of  the  action  was  the  allega- 
tion that  the  action  was  brought  to  allow 
plaintiff  to  redeem  from  forfeiture  certain 
stock  on  payment  of  sums  due  for  unpaid 
assessments,  and  that  such  sums  amounted 
to  $15,267.  Held,  that  this  was  not  evi- 
dence that  the  stock  was  worth  that  sum, 
and  that  there  was  no  basis  shown  for  an 
extra  allowance.  Weeks  v.  Silver  Islet  Con- 
sol.  M.  &  L.  Co.,  32  State  Rep.  417;  11  N. 
Y.  Supp.  48;  19  Civ.  Proc.  87,  N.  Y.  Supr. 

The  action  was  for  a  money  demand  and 
the  defendant  interposed  a  counterclaim. 
On  the  trial  the  complaint  was  dismissed. 
Held,  that  plaintiff  was  not  entitled  to  an 
extra  allowance  on  the  amount  of  the  coun- 
terclaim. Hammann  v.  Jordan,  36  State 
Rep.  434;  13  N.  Y.  Supp.  803,  N.  Y.  Supr. 

How  value  ascertained. — It  is  proper 
that  an  interlocutory  judgment  should  de- 
termine the  value  of  the  subject-matter 
where  it  may  be  made  the  basis  for  an 
allowance,  though  the  value  is  not  other- 
wise material  to  the  judgment.  Munro  v. 
Smith.  23  Abb.  N.  C.  275;  17  Civ.  Proc 
158;  25  State  Rep.  624;  6  N.  Y.  Supp.  426, 
appeal  dism'd,  Ct.  of  App.,  28  State  Rep. 
979. 

In  an  action  to  forfeit  a  charter  an  ex- 
tra allowance  was  granted.  It  was  con- 
ceded that  the  only  matter  involved  in  the 
net  ion  was  the  existence  of  defendant's  cor- 
porate franchise,  and  that  the  .extra  allow- 
ance must  be  predicated  upon  the  value  of 
the  franchise.  The  evidence  showed  that 
the  corporation  paid  no  dividends  and  no 
interest  on  its  debt,  and  that  its  gross 
earning  for  the  previous  year  were  insuf- 
ficient to  pay  its  operating  expenses.  The 
Stnte.  however,  had  imposed  a  tax  upon 
"the  corporate  franchise  and  business"  of 
the  company  under  L.  1881,  c.  361.  Held, 
that  tlu  alfowawc  was  erroneous:  that  the 


*  ^S5?  «,   ,     COSTS :  EXTKA*  ALLOw'CE  ;  PROOF  OF  VALUE, 
c.  21,  t.  2,  a.  1 


4815 


tax  imposed  furnished  no  evidence  of  the 
actual  value  of  the  franchise.  People  v.* 
Ulster  &  Del.  R.  R.  Co.,  128  N.  Y.  240;  40 
State  Rep.  280,  affi'g  58  Hun  266;  34  State 
Rep.  983;   13  N.  Y.  Supp.  303. 

The  allowance  is  intended  as   indemnity 

tto  the  prevailing  party  for  expenses  neces- 
sarily or  reasonably  incurred  in  the  pro- 
ceeding, to  be  determined  from  the  proofs 
submitted  on  that  question.  St.  Law.  & 
Ad.  R.  R.  Co.  v.  De  Camp,  52  State  Rep. 
10,  Hardin,  J. 

On  what  allowance  estimated..  —  The 
term  "subject-matter  involved"  refers  sim- 
ply to  property  or  other  valuable  thing, 
the  possession,  ownership,  or  title  to  which 
is  to  be  determined  by  the  action;  it  does 
not  include  other  property,  although  it 
may  be  directly  or  remotely  affected  by  the 
result.  Conaughtv  v.  Saratoga  Co.  Bk.,  92 
N.  Y.  401,  rev*g  28  Hun  373. 

Where,  in  an  action  for  death,  the  court 
granted  an  extra  allowance  directly  after 
verdict  returned  by  way  of  a  stated  per- 
centage, as  authorized  under  §  3253,  in  a 
"difficult  and  extraordinary  case,"  but  with 
no  direction  or  intimation  by  the  court 
that  the  percentage  was  allowed  on  any- 
thing beyond  the  verdict  as  rendered,  the 
computation  thereof  cannot  be  made  on  the 
interest  as  well  as  on  the  amount  of 
the  verdict,  under  §  1904.  Seifter  v. 
Brooklyn  Heights  R  Co.,  53  App.  Div.  443; 
65  N.  Y.  Supp.  1123. 

Where  exceptions  to  an  account  aggre- 
gate $40,000,  and  plaintiff  concedes  that 
$12,000  was  in  controversy,  court  justified 
in  estimating  the  sum  in  controversy  at 
$15,000.  Rowland  v.  Rowland,  40  App. 
Div.  607;  57  N.  Y.  Supp.  566. 

Where  value  in  complaint  denied,  the  al- 
lowance must  be  on  value  proved.  Israel 
v.  Met.  R.  R.,  10  Misc.  722;  64  State  Rep. 
638 ;  31  N.  Y.  Supp.  816,  C.  P. 

Where  policyholder  sues  for  himself  and 
others  it  should  be  on  his  share  and  not 
whole  fund.  Mills  v.  Ross,  39  App.  Div. 
563;   57  N.  Y.  Supp.  680. 

In  partnership  accounting  it  should  be 
on  plaintiff's  share  or  claim  and  not  on 
whole  assets.  Proctor  v.  Soulier,  8  App. 
Div.  69;  40  N.  Y.  Supp.  459.  Hasbrouck 
v.  Marks,  58  App.  Div.  33;  68  N.  Y.  Supp. 
500. 

If  defendant  successful  on  part  of  coun- 
terclaim, plaintiff  is  not  entitled  to  an  al- 
lowance on  whole  of  his  claim.  Bates  v. 
Fish  Bros.  Wagon  Co.,  50  App.  Div.  38;  63 
N.   Y.  Supp.  649. 

In  action  to  restrain  laying  of  private 
subway,  the  rental  of  plaintifrs  subway  or 
cost  of  defendants  furnish  a  basis  for  an 
allowance.  Empire  City  Subway  v.  B'way 
&  Seventh  Avenue  R.  R.,  87  Hun  279;  67 
State  Rep.  741;  33  N.  Y.  Supp.  1055. 

Where  city  restrained  from  laying  out 
street  across  lands  condemned  for  a  rail- 
road, the  basis  is  expense  of  a  suitable 
grade  crossing  and  not  the  incidental  dam- 
age. Rochester  &  Honeoye  Valley  R.  R.  v. 
Rochester.  17  App.  Div.  257;  45  N.  Y. 
Supp.  687. 


In  action  against  bank  for  trust  fund, 
proof  of  deposit  of  $30,000  is  sufficient  j 
basis,  but  allowance  to  defendant  reduced 
from  $2,000  to  $1,000.  Woodbridge  v.  First 
Nat.  Bk.,  45  App.  Div.  166;  61  N.  Y.  Supp. 
258. 

Where  plaintiffs  sought  to  recover  value 
of  the  interest  of  a  corporation,  of  which 
they  were  stockholders,  in  certain  boats 
transferred  to  defendant,  and  which  it  al- 
lowed to  become  forfeited  by  not  making 
a  payment  under  a  conditional  contract 
of  payment,  and  demanded  such  an  amount 
as  would  represent  the  earnings  of  boats, 
stated  in  complaint  at  $500,000,  there  is  a 
sufficient  basis  for  an  allowance  to  defend- 
ant of  $1,000.  Hart  v.  Ogdensburg  &  Lake 
Champlain  R.  R.,  89  Hun  316;  35  N.  Y. 
Supp.  566. 

"Involved"  means  "affected."  Williams 
v.  West.  Un.  Tel.  Co.,  61  How.  305;  1  Civ. 
Proc.  194,  N.  Y.  Supr.,  Truax,  J.  See  Dev- 
lin v.  Mayor,  15  Abb.  N.  S.  31,  C.  P.,  Van 
Brunt,  J. 

In  partition  the  value  of  the  property 
sought  to  be  partitioned  is  the  subject- 
matter  of  the  action,  and  not  simply  plain- 
tiff's share  thereof.  The  question  is  not 
affected  bv  the  fact  that  the  action  follows 
a  successful  attack  upon  a  will.  Doremus 
v.  Doremus,  49  State  Rep.  808;  20  N.  Y. 
Supp.  906;  66  Hun  125. 

Rents  from  the  property  sought  to  be 
partitioned,  collected  by  a  receiver  pendente 
lite,  do  not  form  part  of  the  subject-mat- 
ter,    lb. 

The  amount  of  the  recovery,  or  claim, 
is  not  the  measure,  but  the  limit  of  the 
allowance.  People  v.  N.  Y.  Cent.  R.  R.  Co., 
30  How.  148. 

The  wealth   and  power  of  the  litigants 
has  nothing  to  do  with  the  question.    The  \ 
party    seeking   an   allowance   should    show  /f 
the    money    expended,    liabilities    incurred, 
and  time  and  labor  consumed  in  the  prep- 
aration and  trial.     lb. 

It  is  only  where  defendant  recovers  judg- 
ment that  the  allowance  can  be  on  the 
amount  claimed.  Wilkinson  v.  Tiffany,  4 
Abb.  98. 

When  counsel,  at  or  previously  to  the 
trial,  fix  the  amount  in  dispute  at  a  cer- 
tain sum,  this  sum  will  form  the  basis  of 
an  extra  allowance.  Commrs.  of  Pilots  v. 
Spofford,  47  How.  479,  Westbrook,  J.; 
Rutty  v.  Person,  6  Civ.  Proc.  25,  N.  Y. 
Supr.,  Freedman,  J. 

Where  notice  is  served  with  the  sum- 
mons, that  in  case  of  default  plaintiff  will 
take  judgment  for  a  sum  specified,  this 
is  his  statement  of  the  amount  involved, 
and  it  is  not  for  him  to  say  on  application 
for  an  extra  allowance  of  costs  that  the  no- 
tice is  a  nullity.  Adams  v.  Arkenburgh, 
106  N.  Y.  615;  11  State  Rep.  121. 

Where  no  amount  is  claimed  either  in 
the  complaint  or  answer,  if  an  additional 
allowance  is  granted  it  should  be  upon  the 
amount  recovered.  Tolan  v.  Carr,  12  Daly 
520. 

Where  defendant  sets  up  a  counterclaim, 
but    does    not    give    evidence    sufficient    to 
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support  it,  or  where,  from  the  nature  of  the 
case,  upon  the  findings  of  the  jury,  the 
counterclaim,  even  if  made  out  by  evidence, 
would  have  been  unavailing,  it  is  error  to 
grant  an  extra  allowance  to  plaintiff  based 
in  part  upon  the  amount  of  such  counter- 
claim. The  allowance  should  be  restricted 
to  plaintiff's  actual  recovery.  Barnes  v. 
Denslow,  30  State  Rep.  315;  9  N.  Y.  Supp. 
53. 

Where  an  action  was  brought  to  recover 
$2,500  and  interest,  and  defendant  inter- 
posed as  a  defense  a  set-off  amounting  to 
$7,996,  and  plaintiff  recovered  the  full 
amount  claimed,  and  the  court  granted  her 
an  extra  allowance  of  five  per  cent., — Held, 
that  plaintiff's  allowance  should  be  com- 
puted upon  both  her  claim  and  the  set-off; 
that  the  amount  of  the  alleged  set-off  was 
directly  involved  in  the  case.  Barclay  v. 
Culver,  4  Civ.  Proc.  365 ;  66  How.  342,  Law- 
rence, J. 

Where  a  referee  reported  that  plaintiff 
was  entitled  to  recover  from  certain  of  the 
defendants  a  certain  sum,  with  interest 
from  a  day  named,  an  extra  allowance 
should  be  computed  upon  the  principal 
sum,  with  interest  added,  and  not  upon 
the  principal  sum  alone;  the  interest  was 
a  portion  of  the  recovery.  Clegg  v.  Aiken. 
8  Civ.  Proc.  249;  17  Abb.  N.  C.  884,  affi'd 
1 1  State  Rep.  354,  not  passing  on  this  point. 

The  expression,  "the  sum  recovered,"  in- 
cludes and  covers  all  damages  awarded  to 
a  party  and  recovered  by  him  in  an  action, 
whether  compelled  by  a  jury,  a  court,  or 
a  referee,  or  given  solely  by  statute  or 
party  dependent  on  both.     Boyd  v.  N.  Y.  C. 

6  H.    R.   R.   R.    Co.,   6   Civ.   Proc.   222;    1 
How.  N.  S.  1,  Westbrook,  J. 

In  an  action  under  §  1902  the  allowance 
is  to  be  on  the  amount  of  the  verdict,  with 
interest  added  from  the  date  of  death.     lb. 

In  an  action  for  damages  for  causing 
death,  an  allowance  should  be  computed 
on  the  amount  awarded  by  the  jury,  and 
not  on  that  sum  plus  the  interest  which  § 
1904  directs  the  clerk  to  add  thereto. 
Sinne  v.  Mayor,  8  Civ.  Proc.  252n,  Law- 
rence, J. 

WThere  the  only  evidence  of  the  value  of 
the  subject-matter  of  the  action  is  contained 
in  the  undertaking  executed  on  behalf  of 
plaintiff,  the  five  per  cent,  permitted  to  be 
given  must  necessarily  be  upon  that  sum. 
Nat.  Steamship  Co.  v.  Sheahan,  11  State 
Rep.  891. 

An  attachment  having  been  issued  and 
afterwards  vacated  upon  defendant  giving 
a  bond,  held,  that  an  additional  allowance 
was  properly  based  upon  the  amount  of  the 
bond,  which  took  the  place  of  the  attached 
property.     Hanover  Nat.  Bk.  v.  Linneworth, 

7  Hun  234. 

Defendant  who  recovers  judgment  for  a 
balance  due  him,  having  set  up  a  counter- 
claim, is  not  limited  to  an  extra  allowance 
of  five  per  cent,  on  his  recovery,  but  his  al- 
lowance may  be  based  upon  the  amount 
claimed  by  plaintiff  as  if  no  counterclaim 
had  been  set  up.  Vilmar  v.  Schall,  61  N.  Y. 
564,  affi'g  35  N.  Y.  Supr.  67. 


The  rule  in  regard  to  extra  allowance 
was  intended  to  compensate  the  party  who, 
in  a  difficult  and  extraordinary  case,  estab- 
lished or  defeated  a  claim;  and,  if  plaintiff 
has  a  claim  against  defendant,  and  defend- 
ant has  no  counterclaim,  plaintiff's  recovery 
is  the  measure  of  his  claim  on  which  to  base 
his  allowance.  If  plaintiff  fails  in  such  a 
case,  and  there  is  no  recovery,  then  plain- 
tiff's claim  forms  the  basis  of  defendant's 
allowance.  If  the  case  embrace  both  claims 
and  counterclaims,  and  the  claims  of  both 
parties  -are  proved,  then  the  recovery  es- 
tablishes the  amount  of  excess  of  the  claims 
of  one  party  over  the  claims  of  the  other, 
and  forms  the  basis  of  the  allowance  to  be 
made  to  the  party  having  such  excess.  If 
the  case  embraces  both  claims  and  counter- 
claims, and  plaintiff  establishes  his  claim 
and  defeats  defendant's  counterclaim,  plain- 
tiff is  entitled  to  an  allowance  upon  Ms 
claim  which  has  been  established,  and  also 
upon  defendant's  counterclaim  which  has 
been  defeated.  Woonsocket  Rubber  Co.  v. 
Rubber  Clothing  Co.,  1  Civ.  Proc.  350;  62 
How.  180,  Potter,  J.  See  Devlin  v.  Mayor, 
15  Abb.  N.  S.  31,  C.  P.,  Van  Brunt,  J. 

The  value  of  the  property  sought  to  be 
obtained  and  applied  in  payment  of  an  in- 
debtedness constitutes  the  proper  basis  for 
an  extra  allowance.  Riley  v.  Halbert,  13 
Week.  Dig.  101. 

In  a  judgment-creditor's  action  to  set 
aside  a  conveyance,  on  the  ground  that  it 
was  made  with  intent  to  hinder,  delay,  and 
defraud  his  creditors,  in  which  plaintiff  suc- 
ceeds, an  extra  allowance  must  be  based 
upon  the  amount  due  to  plaintiff  upon  his 
judgment,  and  not  upon  the  value  of  the 
land.     Potter  v.  Farrington,  24  Hun  551. 

Where  an  action  is  Drought  by  a  cred- 
itor for  himself  and  other  creditors,  the 
amount  of  whose  debts  are  set  out  in  the 
complaint,  to  set  aside  an  assignment  of  a 
bond  and  mortgage  as  fraudulent,  the  total 
of  the  debts  is  the  sum  upon  which  an  extra 
allowance  must  be  computed.  If  the  bond 
and  mortgage  exceed  the  debts  the  excess 
belongs  to  defendant  and  therefore  is  not 
involved  in  the  action.  Hoos  v.  Person,  15 
Week.  Dig.   530. 

In  an  action  to  determine  the  validity 
of  a  lease  of  a  railroad,  the  value  of  the 
lease  and  not  of  the  railroad  is  the  proper 
basis  for  an  allowance.  Ogdensb.  &  L.  C. 
R.  R.  Co.  v.  Vt.  &  Can.  R.  R.  Co.,  63  N.  Y. 
176,  rev'g  in  effect,  4  Hun  712;  6  T.  &  C. 
488,  affi'g  16  Abb.  N.  S.  249. 

In  an  action  to  restrain  the  execution 
of  a  final  determination  in  proceedings  for 
forcible  entry  the  lessor's  title  was  alleged 
but  the  controversy  was  as  to  a  leasehold 
interest  for  a  year,  the  title  being  set  out 
to  support  the  lease. — Held,  that  an  allow- 
ance could  be  only  on  the  value  of  the  year's 
lease.     Sheehy  v.  Kelly,  33  Hun  543. 

Ejectment  was  brought  as  to  a  parcel 
of  land.  The  recovery  was  limited  to  a  part 
of  this  parcel,  but' there  was  no  proof  of 
the  value  of  this  portion.  The  motion  for 
an  extra  allowance  was  denied. — Held,  that 
as  the  title  to  the  whole  parcel  was  appar- 
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ently  litigated,  the  subject-matter  involved 
was  the  whole  land  described  in  the 
complaint.  If  the  court  was  of  the  opin- 
ion that  the  price  was  all  which  the  par- 
ties really  litigated,  that  circumstance 
would  influence  the  court  in  the  exercise  of 
its  discretion.  Burton  v.  Tremper,  10  State 
Rep.  629. 

In  an  action  to  restrain  an  infringe- 
ment on  an  easement,  the  value  of  the  lat- 
ter is  the  basis  on  which  an  allowance  is 
to  be  computed.  Lattimer  v.  Livermore,  72 
N.  Y.  174. 

In  an  action  on  a  covenant  to  restrain 
the  carrying  on  of  a  certain  business,  an 
allowance  cannot  be  computed  on  the  value 
of  the  premises  affected.  Atlantic  Dock 
Co.  v.  Libby,  45  N.  Y.  499. 

The  value  of  the  property  to  be  di- 
rectly affected  by  the  result  of  the  action 
affords  a  proper  basis  for  computing  the 
percentage;  so  held  where  the  action  was 
brought  to  restrain  the  discontinuance  of 
a  railroad.  People  v.  Alb.  A  V.  R.  Co.,  16 
Abb.  465. 

Where  plaintiff  claimed  that  defendant 
had  no  legal  right  to  the  property  of  an- 
other company  of  which  defendant  claimed 
it  had  become  the  owner, — Held,  that  the 
title  to  this  property  was  affected  and  an  al- 
lowance could  be  computed  on  its  value. 
Williams  v.  West.  Un.  Tel.  Co.,  61  How. 
305 ;  1  Civ.  Proc.  194,  N.  Y.  Supr.,  Truax,  J. 

The  will  of  R.  gave  to  plaintiffs  cer- 
tain legacies,  payable  after  the  debts  of  the 
testator.  Plaintiffs  brought  an  action  for 
an  accounting  by  certain  of  the  defendants, 
as  executors  and  trustees  under  the  will, 
and  for  a  payment  of  the  amount  found  due, 
out  of  the  property  in  their  hands;  or,  if 
this  proved  insufficient,  out  of  the  real  es- 
tate in  the  hands  of  the  other  defendants, 
"so  far  as  the  same  might  be  applicable." 
The  referee  found  that  the  testator  was  in- 
solvent, that  the  real  estate  in  question  was 
sold  to  pay  debts,  and  the  complaint  was 
dismissed.  Defendants  appeared  by  differ- 
ent attorneys,  and  an  extra  allowance  of 
costs  was  made  to  each. — Held,  error;  that 
the  facts  furnished  no  basis  on  which  an 
extra  allowance  could  be  computed  under 
the  provision  of  the  old  Code,  as  there  was 
no  "recovery,,,  or  "claim"  for  the  payment 
of  any  fixed  sum,  and  "the  subject-matter 
involved"  was  plaintiffs'  interest  when  as- 
certained, which  proved  to  be  nothing. 
Weaver  v.  Ely,  83  N.  Y.  89. 

In  an  action  for  nuisance  by  flowing 
lands  plaintiff  is  not  entitled  to  an  allow- 
ance computed  upon  the  value  of  his  lands, 
but  only  upon  the  amount  of  damages  re- 
covered. Rothery  v.  N.  Y.  Rubber  Co.,  90 
N.  Y.  30,  aflVg  24  Hun  172. 

In  an  action  to  restrain  the  erection  of 
a  pier  an  allowance  based  on  the  value  of 
the  pier  was  held  erroneous.  The  matter 
in  controversy  was  the  right  to  erect  the 
structure,  not  the  title  to  the  materials  or 
the  value  of  the  erections.  People  v.  N.  Y. 
&  S.  I.  F.  Co.,  68  N.  Y.  71,  rev'g  7  Hun 
106. 

In  trespass,  where  title  to  real  estate  is 


the  question  involved,  an  allowance  may 
be  computed  on  the  value  of  the  property 
instead  of  the  amount  of  damages.  War- 
ren v.  Buckley,  2  Abb.  N.  C.  323,  Ingalls,  J. 

Where  in  ejectment  the  value  of  the  lot 
in  question  was  not  given  separately,  but 
only  its  value  with  other  lots, — Held,  that 
an  allowance  should  be  based  only  upon 
the  amount  of  damages  claimed  for  with- 
holding the  property.  Rank  v.  Grote,  50 
N.  Y.  Supr.  275. 

In  an  abutter's  action  for  an  injunc- 
tion against  an  elevated  railroad  and  for 
damages,  a  sum  was  awarded  for  past  dam- 
age and  an  injunction  ordered  unless  defend- 
ant paid  a  fixed  sum  for  injury  to  the  fee 
value.  The  court  granted  an  allowance  only 
on  the  award  for  past  •  damages  and  the 
appellate  court  refused  to  interfere.  Ham- 
ilton v.  Manhattan  Ry.  Co.,  29  State  Rep. 
28;  24  Abb.  N.  C.  156;  8  N.  Y.  Supp.  546; 
18  Civ.  Proc.  164,  N.  Y.  Supr. 

In  an  action  to  recover  back  money  paid 
on  a  contract  to  purchase  lands  and  ex- 
penses, the  allowance  is  limited  to  five  per 
cent,  on  that  sum.  The  value  of  the  real 
estate  was  not  involved.  Moore  v.  Ap- 
pleby, 108  N.  Y.  237;  13  State  Rep.  492, 
affi'g  36  Hun  368. 

In  an  action,  brought  to  restrain  a  cor- 
poration from  the  exercise  of  its  corpo- 
rate franchises,  held,  that  the  subject-mat- 
ter involved  was  simply  the  corporate 
franchises,  not  its  capital  and  moneyed 
assets;  that  in  the  absence  of  any  evidence 
as  to  the  money  value  of  those  franchises, 
an  extra  allowance  was  improper.  Con- 
aughty  v.  Saratoga  Co.  Bk.,  92  N.  Y.  401, 
rev'g  28  Hun  373. 

In  an  action  wherein  a  notice  was  served, 
with  the  summons,  that  on  default  judg- 
ment would  be  taken  for  a  sum  specified, 
the  complaint  alleged  a  partnership  between 
plaintiff  and  A.,  defendant's  testator,  an 
investment  by  the  latter  of  specific  amounts 
of  the  partnership  funds  in  the  purchase 
of  specified  real  estate  and  securities,  the 
receipt  by  him  of  the  rents  and  dividends, 
an  approximate  estimate  of  the  amount  of 
which  was  given,  and  also  alleged  that  the 
income  of  the  partnership  received  and  so 
invested  by  A.  and  the  dividends,  inter- 
ests, and  profits  accruing  from  such  in- 
vestments amounted  to  not  less  than  $200,- 
000.  The  judgment  asked  was  for  a  disso- 
lution of  the  partnership,  an  accounting  of 
the  partnership  business,  and'  of  the  in- 
vestments, receipts  of  dividends,  interest, 
etc.,  as  specified  in  the  complaint.  Judg- 
ment was  rendered  in  favor  of  defendants. 
An  order  of  Special  Term  granting  defend- 
ants an  extra  allowance  was  reversed  by 
General  Term  on  questions  of  law  only. 
— Held,  error;  that  one  half  of  the  values 
stated  in  the  complaint  of  the  property,  se- 
curities, etc.,  specified  as  the  assets  of  the 
partnership,  constituted  the  subject-matter 
involved,  and  furnished  a  sufficient  basis  for 
the  computation  of  an  allowance;  that  the 
judgment  was  conclusive  as  to  defendant's 
right  to  retain  the  same;  and  that  a  case 
was  made  out  authorizing  the  court  below 


4818 


costs:  extba  allow cb;  pboof  of  value. 


13253 
c.  21,t2,a.l 


to  exercise  its  discretion  as  to  an  extra 
allowance.  Adams  v.  Arkenburgh,  106  N. 
Y.  615;   11  State  Rep.  121. 

One  A.,  a  mortgagee,  was  made  a  de- 
fendant in  an  action  to  set  off  certain 
judgments  obtained  by  plaintiff  against  the 
mortgagors,  against  judgments  obtained  by 
them  against  plaintiff,  and  to  have  said 
judgments  satisfied  out  of  the  mortgaged 
property.  A.  succeeded  and  obtained  judg- 
ment that  the  lands  be  sold,  his  debt  paid 
therefrom,  and  the  surplus,  if  any,  applied 
on  plaintiff's  claims.  Held,  that  an  extra 
allowance  to  A.  could  only  be  computed  on 
the  amount  of  plaintiff's  claim  and  not  on 
the  amount  of  the  mortgage.  Remington 
Paper  Co.  v.  OTtougherty,  18  Week.  Dig. 
190. 

In  an  action  to  set  aside  a  conveyance 
so  as  to  allow  certain  judgments  to  be  en- 
forced, held,  that  the  allowance  must  be 
limited  to  the  amount  of  the  judgments. 
McConnell  v.  Manhattan  Const.  Co.,  21 
State  Rep.  870;  16  Civ.  Proc.  310. 

Where  one  holding  a  judgment  for  $1,- 
217.70  brought  an  action  against  the  judg- 
ment-debtor to  set  aside  a  conveyance  of 
real  property,  and  in  its  complaint  alleged 
that  the  value  of  the  property  was  $180,- 
000,  and  that  there  was  a  surplus  over  all 
mortgages  of  $38,000,  and  after  the  com- 
mencement of  the  action  the  premises  were 
sold  under  foreclosure,  and  no  surplus  arose, 
and  plaintiff  moved  for  leave  to  discontinue 
the  action, — Held,  that  he  could  not  be  re- 
quired to  pay  an  extra  allowance  of  $250 
in  addition  to  costs  as  a  condition  of  such 
discontinuance;  that  the  whole  subject-mat- 
ter involved  in  the  action  was  the  value 
of  defendant's  equity,  provided  the  con- 
veyance was  set  aside,  and  that  the 
value  could  not  exceed  the  liens  of  plain- 
tiff's judgment,  namely,  $1,217.70;  that  an 
allowance  of  $250  was  beyond  what  the  law 
authorized,  and  the  same  should  be  reduced 
to  $60.     lb. 

In  a  judgment-creditor's  action  to  set 
aside  a  conveyance  of  land  on  the  ground 
that  it  was  made  to  hinder,  delay,  and  de- 
fraud creditors  an  extra  allowance  should 
be  computed  upon  thq  amount  due  plaintiff 
upon  his  judgment  and  not  upon  the  value 
of  the  land,  and  this  is  so  whether  plaintiff 
or  defendant  succeeds.  T.  New  Mfg.  Co.  v. 
Gal  way,  23  Civ.  Proc.  239,  Lawrence,  J. 

Where  the  action  seeks  to  set  aside  a 
chattel  mortgage,  its  amount  is  the  basis  on 
which  to  reckon  an  allowance.  Couch  v. 
Millard,  3  How.  N.  S.  22;  8  Civ.  Proc. 
431,  Hardin,  J. 

In  an  action  to  restrain  the  removal, 
etc.,  of  bark  before  the  close  of  the  "peeling 
season,"  the  basis  upon  which  an  allowance 
must  be  computed  is  the  value  of  the  right 
to  remove,  etc.,  such  bark.  Lyon  v.  Belch- 
ford,  8  Civ.  Proc.  229n,  Churchill,  J. 

For   the   purposes   of  granting  an   extra 

*    allowance   in  an  action   for   a  partnership 

-**'  accounting,  the  amount  for  which  judgment 

is  obtained  is  to  be  deemed  the  amount  in- 

■    volved.     Hagenbuckle   v.    Schultz,    69    Hun 

183;  53  State  Rep.  599;  23  N.  Y.  Supp.  611. 


Where  the  plaintiff  as  co-partner  claimed 
and  recovered  a  one- fourth  interest  in  a 
lease,  held,  that  an  allowance  should  be 
based  upon  the  one  fourth.  Struthers  t. 
Pearce,  51  N.  Y.  365. 

As  to  whether  such  a  case  is  one  in  which 
the  allowance  is  to  be  based  on  the  subject- 
matter  involved,  quaere.     lb. 

In  an  action  brought  for  the  purpose  of 
having  certain  deeds  declared  to  be  mort- 
gages, and  that  defendant  held  the  title  as 
trustee,  on  a  decision  in  favor  of  defend- 
ant, it  was  Held,  that  the  case  came  within 
the  provisions  of  this  section,  and  that  the 
basis  of  estimate  was  the  value  of  the  prop- 
erty affected  by  the  judgment.  Burke  v. 
Candee,  63  Barb.  552,  Hardin,  J. 

Subject  to  the  limitation  the  sum  will 
depend  upon  proper  deductions  from  the 
proof 8  submitted  as  to  the  indemnity  needed 
for  actual  expenses  necessarily  and  reason- 
ably incurred  beyond  the  taxable  costs.    lb. 

Where,  in  an  action  for  damages  for 
infringement  of  a  trade-mark  with  an  in- 
junction, the  damages  are  fixed  at  a  sum, 
any  allowance  can  only  be  upon  that  sum. 
Collins  v.  Reynolds  Card  Mfg.  Co.,  2  Law 
Bull.  45,  Lawrence,  J. 

Where,  in  an  action  to  have  railroad 
bonds  surrendered  as  invalid,  defendant 
claimed  they  were  valid,  but  offered  to  sur- 
render them  on  being  paid  a  fixed  sum, — 
Held,  that  there  was  sufficient  evidence  of 
money  value  on  which  to  base  an  allowance. 
Sickles  v.  Richardson,  14  Hun  110. 

Fees  paid  to  the  court  stenographer  are 
not  to  be  considered  in  fixing  the  amount 
of  the  allowance.  Down  v.  McGourkey,  15 
Hun  444,  aftVd  78  N.  Y.  614. 

Where,  in  an  action  for  the  infringement 
of  a  trade-mark,  plaintiff  succeeded  in  part 
and  was  adjudged  entitled  to  the  exclusive 
use  as  a  trade-mark  upon  the  covers  of 
certain  publications,  of  a  certain  picture, 
and  was  awarded  damages  for  the  previous 
use  thereof  by  defendant,  and  plaintiff, 
upon  an  application  for  an  extra  allow- 
ance, made  affidavit,  which  was  uncontra- 
dicted, that  more  than  $50,000  had  been 
spent  by  him  in  advertising  the  publica- 
tions containing  the  picture  in  question,  and 
that  the  value  of  the  exclusive  right  to  said 
picture  was  over  $50,000, — Held,  that  the 
said  trade-mark  was  the  subject-matter  of 
the  action  upon  which  plaintiff  succeeded, 
and  upon  which  an  extra  allowance  could 
be  granted;  that  the  value  was  sufficiently 
shown  to  justify  the  granting  of  an  extra 
allowance  based  thereon.  Munro  v.  Smith, 
17  Civ.  Proc.  158;  6  N.  Y.  Supp.  426;  25 
State  Rep.  624;  23  Abb.  N.  C.  275,  appeal 
dism'd,  Ct.  of  App.  28  State  Rep.  979. 

Where,  in  an  action  brought  by  taxpayers 
to  have  a  contract  made  by  a  municipal 
corporation,  by  which  it  agreed  to  pay  a 
sum  specified  for  the  performance  of  cer- 
tain work,  declared  invalid,  the  plaintiff 
was  defeated,  and  judgment  was  rendered 
in  favor  of  the  contractor  with  the  corpora- 
tion, adjudging  the  contract  to  be  valid, 
and  that  it  had  been  performed  by  the  con- 
tractor,— Held,  that  "the  value  of  the  sub- 
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ject-matter  involved"  was,  for  the  purposes 
of  computing  an  extra  allowance,  the  con- 
tract price  for  the  work,  not  simply  the 
profits  made  thereon.  Mingay  v.  Holly 
Mfg.  Co.,  99  N.  Y.  270,  rev'g  20  Week.  Dig. 
513. 

In  an  action  to  enjoin  the  operation  of 
an  elevated  railroad,  the  injury  to  plain- 
tiff's easements  is  a  part  of  the  subject- 
matter  involved,  and  such  injury,  or  fee 
damage,  having  been  assessed  at  a  certain 
sum,  that  sum  represents  the  value  of  the 
subject-matter  involved,  and  the  court  may 
grant  an  extra  allowance  thereon.  Dode  v. 
Manhattan  Ry.  Co.,  54  State  Rep.  286;  24 
X.  Y.  Supp.  422;  23  Civ.  Proc.  180. 

In  an  action  for  injury  to  real  estate 
plaintiff  claimed  $50,000  damages;  a  de- 
fense was  interposed;  when  the  cause  was 
reached  plaintiff  made  default  and  the  com- 
plaint was  dismissed.  An  extra  allowance 
of  $1,000  was  granted. — Held,  that  there 
was  a  trial  for  all  the  purposes  of  costs; 
that,  in  the  absence  of  proof  to  the  contrary, 
the  amount  stated  in  the  complaint  was  the 
sum  "claimed"  and  "the  value  of  the  sub- 
ject-matter involved,"  and  so,  the  allowance 
was  not  reviewable  in  the  court  of  appeals. 
Sentenis  v.  Ladew,  140  N.  Y.  463;  55  State 
Rep.  831,  aftVg  54  State  Rep.  935. 

Judgment  was  awarded  to  plaintiff,  in 
an  action  brought  by  a  taxpayer  of  a  town 
to  restrain  the  town,  and  certain  persons 
made  defendants  therein,  from  carrying  out 
a  contract  which  had  been  entered  into  by 
the  town,  pursuant  to  an  act,  bill,  or  reso- 
lution of  a  board  of  supervisors,  with  a 
corporation  to  construct  a  bridge,  under 
which  contract  town  was  to  pay  said  corpo- 
ration the  sum  of  $5,670.  A  motion  having 
been  made  for  an  extra  allowance,  Held,  that 
the  subject-matter  of  the  action  was  the 
right  of  defendants  to  perform  a  contract, 
by  which  a  direct  pecuniary  liability  would 
be  created  against  the  town,  and  that  the 
contract  price  was  the  proper  basis  upon 
which  said  allowance  should  be  computed. 
Barker  v.  Town  of  Oswegatchie,  62  Hun 
208. 

In  estimating  an  allowance  in  an  action 
brought  to  avoid  a  transfer  of  bank  stock, 
the  court  cannot,  in  the  absence  of  evi- 
dence, assume  that  the  stock  is  worth  more 
than  par.  Smith  v.  Baker,  42  Hun  504; 
4  State  Rep.  520. 

The  action  was  brought  to  recover  and 
judgment  was  rendered  for  the  unpaid  in- 
terest on  bonds.  An  extra  allowance  was 
granted  computed  upon  the  amount  of  the 
bonds. — Held,  that  it  should  have  been  com- 
puted upon  the  interest  recovered.  Hoag  v. 
Town  of  Greenwich,  133  N.  Y.  152. 

The  complaint  alleged  a  contract  to  pay 
$15  for  each  performance,  and  alleged  that 
there  had  been  300  performances. — Held, 
a  sufficient  basis  on  which  to  compute  an 
extra  allowance.  Carpenter  v.  Shook,  43 
State  Rep.  226;  17  N.  Y.  Supp.  259. 

Amount  of  allowance. — The  amount  of 
allowance  within  the  limits  prescribed  by 
this  section,  is  entirely  discretionary  with 
Special   Term,   and    unless   it  exceeds   the 


limit,  or  the  case  is  one  in  which  an  allow- 
ance may  not  be  made,  it  is  not  appealable. 
Union  Bk.  v.  Mott,  13  Abb.  247. 

An  extra  allowance  of  $100  will  be 
granted  in  an  action  to  restrain  the  use  of 
a  trade-mark,  and  for  an  accounting  of 
profits  of  defendant's  use  of  the  same, 
where  the  amount  recovered  was  $75,  and 
the  value  of  the  trade-mark  $100,000.  Per- 
kins v.  Heert,  14  Misc.  425;  36  N.  Y.  Supp. 
434,  Supr.  Ct. 

Where  plaintiff  alleged  that  he  had  in- 
terest in  mines  from  which  defendant  had 
sold  $700,000  worth  of  minerals,  and  re- 
ceived to  plaintiff's  use  upward  of  $250,- 
000,  the  latter  amount  must  be  taken  as  the 
amount  "claimed  or  the  value  of  the  sub- 
ject-matter involved,"  within  §  3253.  Ab- 
bey v.  Wheeler,  57  App.  Div.  417;  68  N. 
Y.  Supp.  252. 

Where  a  demurrer  to  the  complaint  was 
sustained  with  leave  to  plaintiff  to  amend 
on  payment  of  costs,  and  costs  were  taxed 
prior  to  the  entry  of  interlocutory  judg- 
ment, and  plaintiff  failed  to  amend,  and 
defendant  moved  for  an  allowance  in  ad- 
dition to  costs,  such  allowance  was  not 
contrary  to  Gen.  Rule  Prac.  No.  45,  provid- 
ing that  application  for  such  allowance 
must  be  made  before  "final"  costs  are  ad- 
judged; the  judgment  being  interlocutory, 
and  there  being  nothing  prohibiting  an  al- 
lowance to  a  party  who  has  taxed  costs  un- 
der an  interlocutory  judgment.     lb. 

In  an  action  for  goods  sold  and  de- 
livered to  the  amount  of  $19,000,  wherein 
defendants  put  in  issue  the  sale  and  delivery 
of  over  300  items,  and  there  was  a  judgment 
against  them,  plaintiff  was  entitled  to  an 
extra  allowance  of  $500.  National  Lead 
Co.  v.  Dauchy,  22  Misc.  372;  49  N.  Y.  Supp. 
379,  Sp.  T. 

Discretionary.  Barnard  v.  Hall,  143  N. 
Y.  339. 

Two  defendants  appearing  by  one  at- 
torney are  entitled  to  but  one  allowance. 
New  Mfg.  Co.  v.  Galway,  23  Civ.  Proc.  239; 
26  N.  Y.  Supp.  950. 

Upon  granting  discontinuance  the  total 
allowances  must  not  exceed  5  per  cent.  N. 
Y.  Breweries  Co.  v.  Nichols,  72  Hun  638; 
55  State  Rep.  179;  25  N.  Y.  Supp.  425. 

Action  to  partition  residuary  estate; 
devise  sustained  against  plaintiff's  conten- 
tion. Allowance  of  $150  proper.  Preston 
v.  Howk,  3  App.  Div.  43;  74  State  Rep. 
426;   37  N.  Y.  Supp.   1079. 

Costs  and  allowances  in  partition  should 
not  exceed  one  third  value  of  property  or 
amount  realized,  after  deducting  improve- 
ments allowed  to  one  defendant.  Clapp  v. 
Hunter,  62  App.  Div.  253;  65  N.  Y.  Supp. 
411. 

Allowance  and  costs  out  of  trust  fund 
equal  to  the  portion  of  income  in  contro- 
versy, disapproved.  N.  Y.  Life  Ins.  Co.  v. 
Baker,  38  App.  Div.  417;  56  N.  Y.  Supp. 
618. 

Action  to  annul  charter  of  savings 
bank  affidavits  showed  value  of  franchise  to 
be  $20,000  and  time  spent  in  defense.  Al- 
lowance of  $1,000  reduced  to  $500.    People 
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v.  Rochester  Dime  Savings  &  Loan  Assn., 
7  App.  Div.  350;  39  N.  Y.  Supp.  939. 

$225  proper  on  dismissal  of  libel  suit. 
Kilmer  v.  Evening  Herald  Co.,  70  App.  Div. 
291 ;   75  N.  Y.  Supp.  243. 

$15,000  allowed  on  contests  of  will  in- 
volving $500,000  and  occupying  250  days. 
Jenney  v.  Lecy,  45  App.  Div.  630;  60  N.  Y. 
Supp.  1033. 

The  amount  cannot  be  increased  in  con- 
sideration of  the  trouble  of  a  probable  ap- 
peal. People  v.  N.  Y.  C.  R.  R.  Co.,  30  How. 
148. 

Where  plaintiff  discontinues  biter  de- 
murrer, but  before  answer,  but  a  moderate 
amount  will  be  allowed.  Moulton  v. 
Beecher,  52  How.  230;  1  Abb.  N.  C.  245, 
affi'd  53  How.  86;  11  Hun  192. 

In  an  action  on  a  bond  and  to  foreclose 
a  mortgage  collateral  thereto,  if  the  action 
is  difficult  and  a  defense  is  interposed,  an 
allowance  may  be  made  not  exceeding  five 
per  cent,  or  $2,000.  Bockes  v.  Ha  thorn,  17 
Hun  87. 

Four  per  cent,  allowance  granted  on  the 
certificate  of  a  referee  where  the  main  ques- 
tion was  as  to  the  construction  of  a  written 
agreement.  Howes  v.  Garrison,  1  Law 
Bull.   83,  N.  Y.   Supr.,  Curtis,  J. 

In  an  action  to  recover  $15,000  damages 
for  a  malicious  interference  by  defendant 
with  plaintiff's  enjoyment  and  occupation 
of  valuable  premises  held  under  a  lease,  an 
allowance  to  defendant  of  $250  is  reason- 
able and  proper.  Morrison  v.  Agate,  20 
Hun  23. 

Plaintiffs,  tax-payers,  in  their  action 
sought  to  set  aside  and  have  declared  void 
bonds  to  the  amount  of  $300,000.  The 
cause  was  twice  tried  and  involved  great 
care  and  professional  responsibility. — Held, 
that  an  allowance  of  $700  was  properly 
made.  Coming  v.  Supervisors  of  Jefferson, 
3  T.  &  C.  296,  affi'd  64  N.  Y.  626,  not  pass- 
ing on  this  point. 

$100  allowed  on  dismissal  in  trespass 
where  the  property  was  worth  $2,000,  and 
the  damages  demanded  were  $100.  Warren 
v.  Buckley,  2  Abb.  N.  C.  323,  Ingalls,  J. 

On  appeal,  if  the  value  does  not  appear, 
it  will  be  presumed  the  allowance  does  not 
exceed  the  legal  rate.  Everingham  v.  Van- 
derbilt,   12  Hun  75,  affi'g  51  How.  177. 

The  section,  in  limiting  the  allowance 
on  foreclosure,  makes  no  distinction  between 
actions  which  are  difficult  and  extraordi- 
nary and  those  which  are  not.  O'Neill  v. 
Gray,  39  Hun  566. 

§  3253  limits  the  amount  of  the  extra 
allowance  which  may  be  made  in  an  action 
brought  to  foreclose  a  mortgage  to  two  and 
one  half  per  cent,  upon  the  sum  due,  or 
claimed  to  be  due,  upon  the  mortgage,  not 
exceeding  in  the  aggregate  the  sum  of  $200. 
The  language  of  the  section  differs  from 
that  of  §  309  of  the  old  Code,  as  amended 
by  L.  1876,  c.  431.  Rosa  v.  Jenkins,  31 
Hun  384. 

An  additional  allowance,  exceeding  $200 
in    amount,     cannot,     under    any    circum 
stances,   be  granted   in   an   action   to   fore- 


close a  mortgage.    Ferris  v.  Hard,  15  Civ. 
Proc.  171,  Buffalo  Supr.,  Titus,  J. 

In  an  action  by  a  purchaser  to  be  re- 
lieved from  his  contract,  in  which  it  is  ad- 
judged that  he  specifically  perform  and  pay 
the  sum  of  $36,300,  which  the  property  i's 
shown  by  affidavit  to  have  been  worth,  the 
subject-matter  involved  is  property  of  the 
value  of  $36,300,  and  there  having  been  two 
trials  and  an  appeal,  the  granting  of  an 
extra  allowance  of  $800  is  not  error.  Lahey 
v.  Kortright,  32  State  Rep.  112;  11  N.  Y. 
Supp.  47;   19  Civ.  Proc.  80,  N.  Y.  Supr. 

Where  a  complaint  set  forth  nineteen 
different  causes  of  action,  most  of  them  ac- 
quired by  plaintiff  by  assignments  from 
the  persons  in  whose  favor  they  were  al- 
leged to  exist,  and  the  trial  of  the  action, 
as  well  as  the  preparation  of  the  answer, 
required  the  examination  of  the  facts  of 
each  of  these  causes  of  action  and  the  trial 
resulted  in  the  dismissal  of  the  complaint 
as  to  three  of  the  causes  of  action,  and  in 
judgment  in  favor  of  defendant  upon  seven 
causes  of  action,  upon  which  the  complaint 
demanded  judgment  for  $11,422.20,  and  in 
the  dismissal  of  the  complaint  as  to  three 
other  causes  of  action,  and  in  favor  of  the 
plaintiff  upon  the  other  causes  of  action, 
and  the  court  granted  defendant  an  extra 
allowance  of  $500,  and  plaintiff  an  extra 
allowance  of  five  per  cent,  upon  the  amount 
of  his  recovery, — Held,  that  the  case  was 
both  difficult  and  extraordinary,  and  for 
that  reason  a  proper  one  for  the  exercise  of 
the  discretion  given  to  the  court  to  make 
an  additional  allowance  of  costs;  that  the 
allowance  made  to  defendant  was  properly 
made  and  did  not  exceed  the  limit  of  its 
discretion  and  the  order  making  it  should 
be  affirmed.  Durant  v.  Abendroth,  15  Civ. 
Proc.  36;    16  State  Rep.  263. 

Upon  the  dismissal  of  the  complaint  in 
foreclosure  of  a  mortgage  for  $5,000  an  ex- 
tra allowance  of  $100  to  the  mortgagor 
is  not  excessive,  Shaw  v.  Wellman,  13  X. 
Y.  Supp.  527. 

Where  an  action  to  restrain  an  infringe- 
ment of  a  trade-mark  has  been  difficult  and 
extraordinary,  and  the  trade-mark  is  worth 
$50,000,  and  the  profits  $3,000  a  year,  an 
extra  allowance  of  $250  is  proper.  Water- 
man v.  Shipman,  47  State  Rep.  418;  19  X. 
Y.  Supp.  976. 

In  an  action  for  an  injunction,  where 
there  is  no  evidence  of  the  subject-matter 
involved  and  the  amount  claimed  as  dam- 
ages was  $1,000  and  there  was  no  recovery 
beyond  costs,— Held,  that  an  extra  allow- 
ance of  $250  is  erroneous.  Bradley  v- 
Walker,  44  State  Rep.  213,  N.  Y.  Supr. 

Two  actions,  tried  together,  to  restrain 
the  removal  by  lessees  of  certain  personal 
property  from  demised  premises,  involved 
the  title  to  such  property,  the  value  of 
which  was  shown  to  be  in  one  case  $1,000, 
and  in  the  other  $15,000. — Held,  that  allow- 
ances, in  addition  to  costs,  of  $50  in  the 
former  case,  and  $250  in  the  latter,  were 
proper  and  reasonable  in  amount.  Loeser 
v.  Liebmann,  14  N.  Y.  Supp.  569. 

In   an   action   to   restrain   the  board  of 
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supervisors  of  a  county  from  levying  a  tax 
to  meet  an  illegal  appropriation  of  $25,- 
000,  wherein  there  was  much  work  in  pro- 
curing affidavits,  arguing  motions,  and  pre- 
paring for  trial,  the  case  was  properly  held 
"difficult  and  extraordinary,"  and  an  allow- 
ance of  $1,000  to  plaintiff's  attorney  was 
properly  made.  People  ex  rel.  v.  Supervi- 
sors of  Westchester,  16  N.  Y.  Supp.  680; 
30  State  Rep.  798. 

The  amount  claimed  in  action  by  plain- 
tiff, with  interest,  exceeded  $7,500;  and 
defendant  set  up  a  counterclaim  for  a 
larger  amount,  which  was  allowed  to  the 
extent  necessary  to  extinguish  the  claim  of 
plaintiff,  as  the  latter  sued  as  assignee. 
— -Held,  that  an  allowance  to  defendant,  in 
addition  to  costs,  of  $750  was  warranted. 
Zabriskie  v.  Cent.  Vt.  R.  R.  Co.,  13  N.  Y. 
Supp.  735. 
.  On  a  partnership  accounting,  where  the 
*r  referee  found  $8,819  and  interest  due  plain- 
tiff, and  which  was  the  only  amount  in- 
volved in  the  action,  an  extra  allowance  of 
$2,000  is  exorbitant,  and  should  be  set 
aside.  Hagenbuckle  v.  Schultz,  53  State 
Rep.  599;  69  Hun  183;  23  N.  Y.  Supp.  611. 
By  whom  paid.  —  Where  it  appeared 
that  the  litigation  arose  principally  out  of 
the  contest  of  the  defendants,  the  additional 
allowances  were  properly  charged  against 
moneys  belonging  to  them.  Chester  v.  Ju- 
mel,  24  State  Rep.  230. 

/When  application  made. — Costs  and  an 
extra  allowance  cannot  be  awarded  until 
Hie  action  has  been  determined.  Hanover 
Ins.  Co.  v.  Germania  Ins.  Co.,  46  Hun  306. 
It  is  improper  to  direct  the  recovery 
of  costs  by  plaintiff,  and  award  an  addi- 
*+  tional  allowance,  on  an  interlocutory  judg- 
ment requiring  the  trustee  to  account. 
Rudd  v.  Robinson,  5  N.  Y.  Supp.  535. 

The  motion  cannot  be  granted  after  the 
adjustment  of  the  costs  of  the  action  and 
the  effect  of  such  adjustment  is  not  changed 
in  any  manner  by  the  fact  that  other  costs 
awarded  on  an  application  to  open  a  de- 
fault are  still  to  be  adjusted.  Jones  v. 
Wakefield,  21  Week.  Dig.  287.  See  rule 
44. 

A  taxation  may  be  set  aside  to  allow  a 
motion  for  an  allowance.  Thompson  v.  St. 
Nicholas  Nat.  Bk.,  27  State  Rep.  186;  54 
Hun  393;  7  N.  Y.  Supp.  491. 

The    application    must    be    made    before 

»    the  entry  of  judgment.    Martin  v.  McCor- 

*+    roick,    3   Sand.    755;    1   C.   R.,   N.    S.   214; 

«     Clarke  v.  City  of  Rochester,  29  How.   97, 

Welles,  J.     See  34  N.  Y.  355;  People  v.  N. 

Y.  Cent.  R.  R.  Co.,  30  How.   148.     Contra 

Beals    v.    Benjamin,   29   How.    101,    E.    D. 

Smith,  J. 

After  the  court  of  appeals,  on  appeal 
from  an  order  granting  a  new  trial,  has 
rendered  a  judgment  absolute,  the  court  be- 
low cannot  grant  an  allowance.  Eldridge 
v.  Strenz,  39  N.  Y.  Supr.  296. 

An  extra  allowance  may  be  granted 
after  an  order  has  been  entered  by  the  trial 
court  upon  a  remittitur  from  the  court  of 
appeals.    Brown  v.  Farm.  L.  &  T.  Co.,  9 


N.  Y.  Supp.  337;   24  Abb.  N.  C.  160;    18 
Civ.  Proc  131,  O'Brien,  J. 

Where,  after  the  complaint  was  dis- 
missed at  the  trial,  that  order  was  reversed 
by  General  Term,  and  the  latter  decision 
affirmed  by  the  court  of  appeals,  with  costs, 
— Held,  that  the  court  at  Special  Term  had 
power  to  grant  a  motion  for  an  allowance. 
Jermain  v.  L.  S.  &  M.  S.  R.  R.  Co.,  31  Hun 
558. 

When,  after  judgment  has  been  entered 
on  a  remittitur,  the  remittitur  having  been 
returned  to  the  commission  of  appeals, 
where  a  motion  for  reargument  was  made 
and  denied,  it  becomes  necessary  to  enter 
a  new  judgment  on  the  remittitur,  a  mo- 
tion for  an  allowance,  made  before  such 
new  judgment  is  entered, — Held,  to  be  made 
before  final  judgment.  Trimm  v.  Marsh,  2 
Hun  383. 

The  mere  entry  of  a  judgment  without 
inserting  or  taxing  costs  does  not  deprive  of 
the  right  to  allowance.  Williams  v.  West. 
Un.  Tel.  Co.,  61  How.  305;  1  Civ.  Proc. 
194,  N.  Y.  Supr.,  Truax,  J. 

When  defendants  had  adjusted  their  costs 
on  appeal,  General  Term  disallowed  certain 
costs,  and  on  further  appeal  the  court  of 
appeals  held  that  they  had  been  properly 
allowed;  no  allowance  having  been  asked 
for  or  granted, — Held,  that  defendants  could 
not  abandon  the  bill  of  costs  thus  adjusted, 
and  commence  de  novo  for  the  purpose  of 
seeking  an  allowance.  Commrs.  of  Pilots 
v.  Spofford,  4  Hun  74. 

Taxation  of  costs  set  aside  to  allow  a  mo-  I 
tion  for  an  allowance  to  be  made.  Dietz  v.  1 
Farish,  43  N.  Y.  Supr.  87.  * 

Where  a  trial  is  concluded  and  the  re- 
port of  the  referee  delivered  before  a  mo- 
tion for  leave  to  file  a  supplemental  answer 
is  made, — Held,  that  it  is  within  the  power 
of  the  court  to  grant  an  allowance  and  to 
require  defendants  to  pay  it  as  a  condition 
for  granting  such  leave.  Mabie  v.  Adams, 
1  Law  Bull.  65,  Lawrence,  J. 

Where  the  court  of  appeals  reverses  a 
judgment  of  General  Term  in  favor  of  de- 
fendant on  his  demurrer  to  the  complaint, 
and  orders  judgment  for  plaintiff  on  the 
demurrer,  with  leave  to  defendant  to  an- 
swer, on  payment  of  costs,  within  a  cer- 
tain time,  an  extra  allowance  cannot  be 
granted  within  that  time,  so  that  the  same 
shall  become  a  part  of  the  costs  to  be  paid 
as  a  condition  precedent  to  answering.  Mc- 
Donald v.  Mallory,  46  N.  Y.  Supr.  58. 

Where  a  demurrer  is  overruled  and  de- 
fendant allowed  to  answer,  on  payment  of 
costs  an  allowance  may  be  granted.  Wil- 
liams v.  Kieraan,  4  Law  Bull.  41,  Bar- 
rett, J. 

Upon  a  motion  for  a  new  trial,  upon 
exceptions  ordered  to  be  heard  in  the  first 
instance  at  General  Term,  after  a  verdict 
in  favor  of  plaintiff,  directed. by  the  court, 
General  Term  sustained  the  exceptions  and 
ordered  a  new  trial.  Upon  an  appeal  to 
the  court  of  appeals,  that  court  affirmed  the 
judgment  of  General  Term  and  ordered 
judgment  absolute  against  plaintiff,  upon 
his  stipulation,  with  costs. — Held,  that  Spe- 
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cial  Term  had  power,  upon  the  remittitur, 
to  entertain  a  motion  made  by  defendant 
for  an  additional  allowance.  Parrott  v. 
Sawyer,  26  Hun  466. 

After  discontinuance.  —  The  parties 
hereto  stipulated  that  the  action  be  discon- 
tinued upon  terms  specified,  the  order  of 
discontinuance  to  be  without  prejudice  to  a 
motion  for  extra  allowance,  and  if  allow- 
ance be  granted  and  not  paid,  that  defend- 
ants could  move  to  vacate  the  order  of  dis- 
continuance ex  parte.  Upon  this  stipula- 
tion an  order  of  discontinuance  was  entered 
which  recited  that  plaintiff  had  complied 
with  all  terms  "except  to  the  extra  allow- 
ance to  be  hereafter  disposed  of."  An  or- 
der of  Special  Term  granting  an  extra  al- 
lowance was  reversed  by  General  Term 
without  considering  the  merits,  on  the 
ground,  as  appears  by  its  order,  that  the 
court  had  no  power  after  discontinuance  to 
grant  an  extra  allowance. — Held,  error; 
that  the  parties  had  power  to  enter  into 
the  stipulation  and  pursuant  to  it  the  mo- 
tion for  extra  allowance  was  regular,  and 
General  Term  had  power  to  review  on  the 
merits  the  order  granting  it.  Harlem  B. 
M.  &  F.  Ry.  Co.  v.  Town  Bd.  of  Westchester, 
143  N.  Y.  59,  rev'g  27  N.  Y.  Supp.  764;  76 
Hun  286;  56  State  Rep.  108. 

When  right  to  allowance  waived. — 
Receiving  costs  on  discontinuance  with  no- 
tice that  they  were  received  conditionally, 
does  not  necessarily  prejudice  a  pending  mo- 
tion for  an  extra  allowance.  Moulton  v. 
Beecher,  1  Abb.  N.  O.  193;  52  How.  182. 

Where,  after  notice  of  trial  in  foreclos- 
ure, defendant  tenders  the  amount  of  the 
mortgage,  interest  and  costs  (a  statement 
of  which  had  been  rendered  by  plaintiff's 
attorney),  and  it  is  accepted,  it  is  too  late 
to  apply  for  an  allowance.  Lockman  v. 
Ellis,  58  How.  100,  Van  Vorst,  J. 

Defendant's  costs  were  taxed  in  1871. 
On  July  1,  1874,  application  for  extra  al- 
lowance was  made; — Held,  that  defendants 
had  waived  their  right  to  make  such  appli- 
cation. Board  of  Comm.  of  Pilots  v.  Spof- 
ford,  3  Hun  57 ;  5  T.  A  C.  353 ;  49  How.  28. 

The  motion;  before  whom.  —  Except 
where  the  motion  is  made  at  the  trial,  it 
should  be  on  notice.  Howe  v.  Muir,  4  How. 
252;  3C.R.  21,  Gridley,  J.;  Sar.  and  Wash. 
R.  R.  Co.  v.  McCoy,  9  How.  339,  C.  L.  Al- 
len, J. 

Second  motion  without  leave  is  irregular 
and  properly  denied.  Man.  Ry.  v.  Klip- 
stein,  84  Hun  579;  65  State  Rep.  860;  32 
N.  Y.  Supp.  729. 

Application  should  be  in  branch  of  court 
where  tried.  Toch  v.  Toch,  9  App.  Div. 
501;  41  N.  Y.  Supp.  353. 

To  the  justice  who  tried  case,  but  waived 
V  by    not    objecting.     Wiley    v.    Long    Island 
R.  R.,  88  Hun  177;  68  State  Rep.  425;  34 
N.  Y.  Supp.  415. 

Motion  before  trial  judge,  the  day  after 
trial  need  not  be  on  notice.  Mantner  v. 
Pike,  32  Misc.  500;  66  N.  Y.  Supp.  387, 
App.  T. 

The  objection  that  a  motion  for  the  ad- 
ditional   allowance   was   not    made   to   the 
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judge  who  tried  the  cause,  as  required  by 
rule  45,  is  waived  unless  taken  at  the  time 
the  motion  is  argued.  Wilber  v.  Williams, 
4  App.  Div.  444;  38  N.  Y.  Supp.  893. 

A  motion  for  an  additional  allowance 
is  addressed  to  the  discretion  of  the  trial 
court,  which  will  not  be  controlled  in  the 
absence  of  abuse.    lb. 

When  exceptions  ordered  to  be  heard 
at  General  Term  their  power  ends  with  de- 
cision and  cannot  grant  allowance.  Mosko- 
witz  v.  Hornberger,  20  Misc.  558;  46  N.  Y. 
Supp.  462,  App.  T. 

Where  court  of  appeals  affirm  reversal 
by  General  Term,  the  Special  Term  may 
grant  an  allowance.  Barnard  v.  Hill,  143 
X.  Y.  339. 

When  made  at  the  trial  or  to  the  judge 
who  tries  the  cause  at  the  same  term,  notice 
is  not  necessary.  Mitchell  v.  Hall,  7  How. 
490,  Barculo,  J. 

As  there  may  be  an  appeal,  unless  the 
motion  is  made  at  the  coming  in  of  the  ver- 
dict, there  should  be  papers  showing  the 
facts.  Gori  v.  Smith,  3  Abb.  X.  S.  51;  6 
Rob.  563. 

Semble,  when  the  trial  is  by  jury,  the 
application  should  be  made  at  the  coming 
in  of  the  verdict,  or  at  least  during  the  term 
at  which  the  trial  is  had.  Flint  v.  Richard- 
son, 2  C.  R.  80,  Allen,  J. 

It  can  only  be  awarded  by  the  court 
before  which  trial  is  had.  Van  Rensselaer 
v.  Kidd,  5  How.  242;  3  C.  R.  224,  Parker, 
J. ;  Osborne  v.  Betts,  8  How.  31,  Parker,  J. 

And  by  the  judge  who  tried  the  cause, 
lb.;  Sackett  v.  Ball,  4  How.  71,  Harris,  J.; 
Hun  v.  Salter,  24  Hun  640.     See  rule  44. 

The  motion  can  only  be  made  in  the 
court  of  original  jurisdiction,  and  in  refer- 
ence to  the  trial  in  that  court.  Wolfe  v. 
Van  Nostrand,  2  N.  Y.  570;  2  C.  R  130; 
4  How.  208. 

It  was  formerly  held,  that  the  language 
of  the  statute  giving  an  appeal  from  the 
surrogate's  court  made  the  appellate  court 
the  court  of  original  jurisdiction  so  far 
as  granting  an  allowance  was  concerned. 
Dupuy  v.  Wurts,  1  tfun  119;  47  How.  225; 
3  T.  &  C.  113.     But  see  §  2589. 

It  must  be  made  to  the  "court,"  and 
cannot  be  made  to  a  "justice  at  chambers." 
Mann  v.  Tyler,  6  How.  235;  1  C.  R.,  N.  S. 
382,  Hand,  J. ;  rule  44. 

It  may  be  made  at  a  Special  Term  for 
the  hearing  of  motions.  Mills  v.  Watson, 
45  N.  Y.  Supr.  591. 

The  judge  who  tried  an  equity  case  is 
alone  authorized  to  grant  an  allowance ;X^ 
and  if  another  judge  has  done  so,  it  is  ' 
proper  for  him  to  vacate  the  order  and  di- 
rect the  motion  to  be  heard  before  the 
judge  who  tried  the  case.  Lottimer  v.  Liv- 
ermore,  6  Daly  501.     See  72  N.  Y.  174. 

If  the  court  before  which  the  final  de- 
termination in  the  case  was  had  does  not 
direct  an  allowance  in  its  judgment,  there 
is  no  authority  elsewhere  to  adjudge  it 
Rule  44  limits  the  application  to  the  court 
before  which  the  trial  is  had  or  the  judg- 
ment rendered.  Eldridge  v.  Strenz,  39  N.  Y. 
Supr.  295. 
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The  power  is  given  to  the  court,  and 
cannot  be  delegated.  The  appointment  of  a 
referee  to  ascertain  and  report  what  would 
be  a  proper  allowance,  and  to  which  of  the 
defendants  it  should  be  paid,  is  erroneous. 
People  v.  Albany  &  Susq.  R.  R.  Co.,  5  Lans. 
25,  modf'g  7  Abb.  N.  S.  265;  55  Barb.  344; 
38  How.  228;  1  Lans.  308,  modfd  57  N.  Y. 
161,  not  passing  on  this  point. 

The  motion  should  be  made  in  the  count- 
ty  where  the  judgment  is  rendered,  unless 
some  reason  exists  for  applying  elsewhere. 
Niver  v.  Kossman,  5  How.  153;  3  C.  R.  192, 
Barculo,  J.  Contra,  Sprong  v.  Snyder,  6 
How.  11;  1  C.  R.,  N.  S.  178,  Harris,  J. 

A  motion  for  allowance  in  an  action  tried 
in  the  first  district  must  be  made  in  that 
district,  although  the  judge  who  presided 
at  the  trial  resides  in  another  district. 
Hun  v.  Salter,  92  N.  Y.  651;  Bear  v.  Am. 
Rap.  Tel.  Co.,  36  Hun  400. 

When  motion  made.  —  On  a  motion, 
properly  noticed,  for  final  judgment  in  fore- 
closure, the  court  may  grant  to  the  mov- 
ing party  a  further  allowance  under  the 
last  clause  of  the  section.  It  is  not  neces- 
sary in  such  a  case  that  a  separate  motion, 
on  affidavit,  should  be  made.  Walsh  v. 
Weidenfeld,  3  Daly  334,  J.  F.  Daly,  J. 

An  order  made  at  Special  Term  on 
plaintiff's  motion,  to  the  effect  that  the 
cause  be  discontinued  on  payment,  on  de- 
mand, of  defendant's  cost,  to  be  taxed,  and 
of  any  extra  allowance  which  may  be 
awarded  him,  with  leave  to  move  therefor, 
is  conclusive  on  plaintiff,  and  does  not  fail 
by  his  non-payment  of  the  costs.  Folsom 
v.  Van  Wagner,  14  Abb.  N.  S.  44;  7  Lans. 
309.  After  plaintiff  has  entered  such  order, 
defendant's  motion  for  an  allowance  may  be 
made  before  judgment  is  entered.    lb. 

In  an  action-  against  executors  the  mo- 
tion should  not  be  made  until  the  right 
to  recover  costs  has  been  adjudged.  But, 
semble,  in  such  an  action  the  motion  for 
costs  and  for  an  allowance  may  be  united 
in  one  motion.  Mersereau  v.  Ryerss,  12 
How.  300,  Balcom,  J. 

After  plaintiff  had  been  nonsuited,  but 
before  entry  of  judgment  or  taxation  of 
costs,  defendant  obtained  an  order  requir- 
ing the  payment  by  one  M.,  as  being  a  party 
beneficially  interested  in  the  action,  of  cer- 
tain costs  to  be  taxed  and  of  an  extra  al- 
lowance; these  to  be  inserted  in  the  judg- 
ment,— Held,  error;  that  such  an  order 
could  not  be  made  before  judgment  for  costs 
against  plaintiff  had  been  perfected  and 
especially  in  an  action  in  equity  where  it 
did  not  appear  that  any  costs  were  awarded. 
Fredericks  v.  Niver,  28  Hun  417. 

An  order  made  in  foreclosure  before  a 
reference  to  compute  the  amount  due  has 
been  had,  directing  that  the  plaintiff  have 
an  extra  allowance  without  further  notice 
upon  the  coming  in  of  the  referee's  report, 
is  unauthorized,  and  should  be  reversed. 
Citizens'  Sav.  Bk.  v.  Bauer,  14  Civ.  Proc. 
340;  49  Hun  238. 

It  is  the  general  practice  to  make  or 
refuse  to  make  an  allowance  by  a  provision 
in  the  conclusions  of  law  in  an  equity  case. 


Gurney  v.  Un.  Transp.  &  Stor.  Co.,  57  N.  Y. 
Supr.  444;  29  State  Rep.  274. 

After  the  court  of  appeals,  on  appeal 
from  an  order  granting  a  new  trial,  has 
rendered  judgment  absolute,  the  court  be- 
low should  not  grant  an  allowance.  Mon- 
net  v.  Merz,  54  State  Rep.  323,  N.  Y.  Supr., 
Gildersleeve,  J. 

Allowance  after  trial  before  a  referee. 
— Where  the  trial  is  had  before  referees 
the  application  must  be  made  to  the  court. 
Howe  v.  Muir,  4  How.  252;  3  C.  R.  21, 
Gridley,  J.;  Osborne  v.  Betts,  8  How.  31, 
Parker,  J.;  Main  v.  Pope,  16  How.  271,  In- 
graham,  J. 

Application  should  be  to  court.  Pinsker 
v.  Pinsker,  44  App.  Div.  501;  60  N.  Y. 
Supp.  902. 

But  upon  reversal  of  referee  in  refer- 
ence to  ascertain  attorney's  compensation 
the  General  Term  cannot  grant  an  allow- 
ance. Objection  waived  by  laches.  Griggs 
v.  Brooks,  79  Hun  394;  61  State  Rep.  499; 
29  N.  Y.  Supp.  794. 

It  should  be  on  notice  to  the  adverse 
party.    Howe  v.  Muir. 

In  cases  heard  before  a  referee,  the  mo- 
tion ia  subject  to  the  same  rules,  with  re* 
tpeet  to  the  place  at  which  it  should  be 
made  as  any  other  motion.  Sprong  v.  Sny- 
der, 6  How.  11;  1  C.  R.,  N.  S.  178,  Har- 
ris, J. 

The  court  should  be  furnished  with  an 
affidavit  of  facts  sufficient  to  enable  it  to 
form  an  opinion  on  the  subject.  The  mere 
certificate  of  the  referee,  that  the  cause  is 
within  this  section,  is  not  sufficient.  Facts 
must  be  stated.  Howe  v.  Muir;  Gould  v. 
Chapin,  4  How.  185;  2C.R.  107,  Sill,  J. 

But  the  certificate  of  the  referee  is  proper, 
to  show  what  took  place  before  him.  Main 
v.  Pope. 

Although  it  is  usual,  and  the  better 
practice,  not  to  grant  an  additional  allow- 
ance without  a  certificate  of  the  referee 
who  tried  the  cause  that  the  case  was  dif- 
ficult and  extraordinary,  the  absence  of  it 
is  not  jurisdictional,  and  does  not  deprive 
the  court  of  the  power  to  consider  the  mo- 
tion and  determine  for  itself  whether  the 
case  falls  within  the  language  of  the  Code. 
Dodc  v.  Manhattan  Ry.  Co.,  54  State  Rep. 
286;  24  N.  Y.  Supp.  422;  23  Civ.  Proc. 
180. 

Costs  of  the  motion.— It  has  not  been 
usual  to  allow  costs  on  a  motion  for  an 
allowance.  Dickson  v.  McElwain,  7  How. 
138;  Schwartz  v.  Pokeepsie  Mut.  F.  Ins. 
Co.,  10  How.  93,  Brown,  J. 

Where,  after  the  adjournment  of  an  or- 
der to  show  cause  why  an  allowance  should 
not  be  granted  plaintiff's  attorney  entered 
judgment  and  procured  its  payment, — Held, 
that  the  costs  of  the  motion  for  allowance 
should  be  paid  by  the  attorney  personally. 
Jordan  v.  Nat.  Shoe  &  L.  Bk.,  45  N.  Y. 
Supr.  423. 

Review  of  order  for  allowance. — The 
order  for  an  allowance  is  not  reviewable 
on  motion  before  another  judge.  Dresser 
v.  Jennings,  3  Abb.  240,  Birdseye,  J. 

The  discretion   is  not  reviewable  unless 
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abused.  Sentenis  v.  Ladew,  140  N.  Y.  463; 
55  State  Rep.  831;  Meyer  Rubber  Co.  v. 
Lester  Shoe  Co.,  86  Hun  473 ;  67  State  Rep. 
636;  33  N.  Y.  Supp.  888;  Proctor  v.  Soulier, 
8  App.  Div.  69;  40  N.  Y.  Supp.  459. 

Not  apparent  that  judgment  included  an 
unauthorized  allowance  from  clause  in  de- 
cision, where  no  order.  H.  Koehler  v. 
Brady,  22  App.  Div.  624;  47  N.  Y.  Supp. 
984. 

Amount  reduced.  People  v.  Rochester 
Dune  Savings  &  Loan  Assn.,  7  App.  Div. 
350;  39  N.  Y.  Supp.  939;  Woodbridge  v. 
First  Nat.  Bk.,  45  App.  Div.  166;  61  N.  Y. 
Supp.  258. 

Abuse  to  grant  allowance  unless  defend- 
ant waives  right  to  appeal.  Thames  Loan 
&  Trust  Co.  v.  Hagemeyer,  38  App.  Div. 
449;    56  N.   Y.   Supp.  689. 

An  order  for  allowance  is  appealable  to 
General  Term.  Clarke  v.  City  of  Rochester, 
29  How.  97,  affiM,  not  passing  on  this 
point,  34  N.  Y.  355;  Gori  v.  Smith,  6  Rob. 
563;  3  Abb.  N.  S.  51;  Bd.  of  Commrs.  of 
Pilots  v.  Spofford,  3  Hun  57 ;  5  T.  &  C.  353 ; 
49  How.  28;  Mills  v.  Watson,  45  N.  Y. 
Supr.  591. 

The  propriety  of  an  extra  allowance  may 
be  reviewed  by  General  Term  on  appeal 
from  the  judgment,  and  a  formal  exception 
need  not  be  taken  to  enable  that  court  to 
review  the  discretion  or  the  legal  right  of 
the  court  below  to  make  an  award.  And 
the  court  of  appeals  can,  on  an  appeal  from 
the  decision  of  General  Term,  pass  upon  the 
question  of  the  legal  right  involved.  Han- 
over F.  Ins.  Co.  v.  Germania  F.  Ins. 
Co.,  138  N.  Y.  252;  52  State  Rep.  334, 
affi'g  43  State  Rep.  454;  18  N.  Y.  Supp. 
50;   63  Hun  275. 

Where  an  allowance  is  granted  in  a  case 
in  which  there  is  no  power  to  make  it,  the 
fact  that  the  allowance  was  inserted  in  the 
findings,  and  that  no  specific  exceptions 
were  taken  to  the  findings,  does  not  prevent 
the  appellate  court  from  reviewing  the 
matter.  An  appeal  from  the  judgment 
brings  up,  on  the  face  of  the  record,  that 
question  for  decision.     lb. 

An  order  by  default  is  appealable,  if 
made  in  a  case  in  which  the  court  had  no 
authority  to  grant  an  allowance.  Voorhis 
v.  French,  47  N.  Y.  Supr.  364;  61  How. 
161. 

The  determination  of  the  question  as  to 
whether  an  action  should  be  regarded  as 
difficult  and  extraordinary,  involves  so 
many  considerations  which  are  addressed  to 
the  discretion  of  the  judge  that  the  appel- 
late court  rarely  interferes.  Morrison  v. 
Agate,  20  Hun  23. 

Where  an  order  granting  an  extra  al- 
lowance, under  §  3253,  is  made  by  the  jus- 
tice before  whom  the  action  was  tried,  and 
the  order  recites  that  it  was  made  "on  the 
pleadings,  evidence,  findings,  and  decision 
of  the  court,  statements  and  affidavits  of 
counsel  and  other  papers,"  General  Term 
will  not  reverse  the  order,  in  the  absence  of 
an  abuse  of  the  discretionary  powers  vest- 
ed in  the  court  below,  even  though  the  pa- 
pers presented  on  the  appeal  do  not  show 


that  the  case  was  a  difficult  or  extraordinary 
one,  as  the  facts  necessary  to  show  that  it 
was  of  such  a  character  may  have  been 
orally  presented  to  the  court  below.  Good- 
ing v.  Brown,  35  Hun  153. 

An  order  for  an  extra  allowance  rests 
in  the  discretion  of  the  trial  court,  which  is 
subject  to  review  by  General  Term,  but  not 
by  the  court  of  appeals.  Gorham  v.  Innis, 
115  N.  Y.  87. 

When  the  allowance  made  by  the  court 
below  is  within  the  limits  of  its  discretion, 
it  cannot  be  reviewed.  Not  so  if  it  exceeds 
the  limits  of  its  discretionarv  authority. 
Downing  v.  Marshall,  37  N.  Y.  380.  See 
People  v.  N.  Y.  C.  R.  R.  Co.,  29  N.  Y.  418; 
Clarke  v.  City  of  Rochester,  34  N.  Y.  355. 

The  exercise  of  the  discretion  of  the 
court  in  granting  an  extra  allowance  will 
not  be  reviewed  where  there  has  not  been 
an  abuse  of  it,  Mut.  I*  Ins.  Co.  v.  Cran- 
well,  32  State  Rep.  376;  10  N.  Y.  Supp.  404. 

Where  by  inadvertence  an  allowance  is 
made  slightly  in  excess  of  the  sum  allowed 
by  the  Code,  the  remedy  is  by  motion  to 
correct  the  judgment,  not  by  appeal. 
Kraushaar  v.  Meyer,  -72  N.  Y.  602. 

If  the  recovery  is  set  aside  the  allow- 
ance falls.  Hicks  v.  Waltermire,  7  How. 
370,  Barculo,  J.;  Sleight  v.  Hancox,  4  Abb. 
245,  Birdseye,  J. ;  M'Quade  v.  N.  Y.4E.R. 
R.  Co.,  11  How.  434;  5  Duer  613. 

Where  an  extra  allowance  was  made  to 
the  successful  party  on  a  first  trial  on  the 
ground  that  the  case  was  difficult  and  ex- 
traordinary, and  a  new  trial  is  ordered; 
if  the  same  party  succeed  on  the  second 
trial,  he  may  tax  the  allowance.  Howell 
v.  Van  Siclen,  54  How.  264 ;  4  Abb.  N.  C.  1 ; 
70  N.  Y.  595,  aftVg  8  Hun  524. 

The  action  was  Drought  to  set  aside  cer- 
tain deeds  made  to  plaintiff  as  fraudulent 
and  void,  but  plaintiff  had  not  obtained  a 
judgment  for  its  debt.  At  Special  Term 
plaintiff  recovered,  and  the  court  granted 
an  extra  allowance.  General  Term  reversed 
the  judgment,  and  judgment  absolute  was 
entered  for  defendant,  and  the  same  extra 
allowance  was  granted  to  defendant,  as  had 
been  granted  to  plaintiff,  and  appeal  was 
taken  from  the  order  allowing  an  extra  al- 
lowance.— Held,  that  as  Special  Term  had 
determined  the  question  whether  the  action 
was  or  was  not  difficult  and  extraordinary, 
General  Term  cannot  say  that  this  is  error; 
that  this  action  is  difficult  and  extraordi- 
nary; that  plaintiff  cannot  dispute  the 
amount  involved,  having  obtained  its  extra 
allowance  on  the  same  basis ;  and  that  Gen- 
eral Term  should  not  interfere  with  the  ex- 
ercise of  the  discretion  of  the  justice  at 
Special  Term,  when  the  same  discretion  has  V 
already  been  exercised  in  favor  of  and  at 
the  request  of  appellant  Nat.  Tradesmen's 
Bk.  v.  Wetmore,  10  State  Rep.  640. 

When  in  an  action  in  which  an  attach- 
ment has  been  issued  a  percentage  upon 
the  value  of  the  property  attached  has  heen 
granted  as  an  additional  allowance  and  in- 
cluded in  the  judgment,  and  the  attachment 
has  been  vacated,  defendant  is  entitled  to 
have  the  amount  stricken  from  the  costs  and 
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from  the  judgment,  notwithstanding  the 
fact  that,  previously  to  the  motion  to  strike 
out  said  sum,  the  judgment  had  been  af- 
firmed on  appeal  to  General  Term,  when  the 
right  to  these  costs  was  in  no  manner  drawn 
in  question  by  the  appeal.  Parsons  v. 
Sprague,  19  Week.  Di*.  467. 

Note  on  additional  allowances,  8  Civ. 
Proc.  214. 

The  granting  of  an  allowance,  in  ad- 
dition to  costs,  without  notice,  cannot  be 
reviewed  on  appeal,  where  no  motion  to  va- 
cate the  award  and  for  a  hearing  was  made 
by  appellant.  Bancroft  v.  Home  Ben. 
Assoc.,  12  N.  Y.  Supp.  718,  N.  Y.  Supr. 

After  appeal. — Tnough  appellate  court 
modifies  decision  at  circuit,  the  question 
of  costs  is  in  its  discretion,  and  when  plainr 
tiff  succeeded  on  the  main  issue  he  is  en- 
titled to  costs  and  an  allowance.  De 
Lancey  v.  Piepgrass,  76  Hun  70;  27  N.  Y. 
Supp.  1110. 

When  court  of  appeals  awards  a  party 
costs  in  trial  court  the  trial  court  may 
grant  an  allowance.  Hascall  v.  King,  165 
N.  Y.  288;  59  N.  E.  32;  and  see  below,  54 
App.  Div.  441;  66  N.  Y.  Supp.  1112;  31 
Civ.  Proc.  207. 

Plaintiff,  on  recovering  a  money  judgment 
against  defendant,  was  awarded  additional 
costs,  under  §  3253,  subd.  2.  On  appeal 
the  judgment  was  set  aside,  and  a  new 
trial  granted,  on  which  plaintiff  recovered 
a  larger  verdict  than  at  first,  and  her  costs 
were  taxed,  including  the  sum  awarded  as 
additional   costs    in   the   first  judgment. — 

§  3254.    Limit  of  allowances. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in  section  3252  of  this 
act,  or  to  a  party  or  two  or  more  parties  on  the  same  side,  as  prescribed  in  the  last 
sentence  of  section  3251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 

Co.  Proc.  §  309,  in  part. 


Held,  that  her  right  to  such  additional 
award  fell  with  the  judgment,  since  such 
award,  being  based  on  the  sum  recovered,  if 
allowed  to  stand  after  a  new  trial  was  or- 
dered, might  result  in  an  allowance  greater 
than  the  statute  permitted,  in  case  the  ver- 
dict on  the  second  trial  was  less  than  on 
the  first.  Meeker  v.  Remington  &  Son  Co., 
62  App.  Div.  476;   70  M.  Y.  Supp.  1072. 

Guardian  ad  litem. — Compensation  not 
limited  to  statutory  costs  but  must  come 
out  of  the  ward's  estate  and  not  interest  of 
other  parties.  N.  Y.  Life  Ins.  &  Trust  Co. 
v.  Sands,  26  Misc.  252;  56  N.  Y.  Supp.  741, 
Sp.  T. 

Especially  when  he  sets  up  no  defense. 
Brinckerhoff  v.  Farlan,  52  App.  Div.  256; 
65  N.  Y.  Supp.  358f. 

Only  taxable  costs  can  be  imposed  upon 
interest  of  others.  Matter  of  Farmers' 
Loan  &  Trust  Co.,  40  App.  Div.  1;  63  N. 
Y.  Supp.  227;  Matter  of  Robinson,  40  App. 
Div.  30;  57  N.  Y.  Supp.  623. 

In  an  equitable  action  the  court  may 
grant  an  extra  allowance  to  a  guardian  ad 
litem,  irrespective  of  the  allowance  pro- 
vided for  in  §  3253.  Roberts  v.  New  York 
El.  R.  Co.,  12  Misc.  345;  33  N.  Y.  Supp. 
685,  Supr.  Ct. 

It  is  error  to  award  to  the  guardian  ad 
litem  of  a  minor,  who  was  found  to  have 
no  interest  in  the  subject-matter,  more  than 
taxable  costs.  Doremus  v.  Doremus,  20  N. 
Y.  Supp.  006;  40  State  Rep.  808;  66  Hun 
125. 


The  value  of  the  subject-matter  as  to  the 
allowance  of  costs  to  plaintiff  in  partition 
is  the  value  of  the  whole  property  while  as 
to  each  defendant  it  is  the  value  of  his  in- 
terest therein,  and  the  allowance  to  a  plain- 
tiff cannot  exceed  the  specified  sum,  and  the 
allowance  to  all  defendants,  considered  as  a 
class,  cannot  exceed  such  sum.  Warren  v. 
Warren,  203  N.  Y.  250;  96  N.  E.  417. 

Where  the  issue  raised  by  the  answer 
of  one  of  the  defendants  had  not  yet  been 
tried,  no  extra  allowance  could  be  granted, 
since  it  could  not  be  then  determined  which 
of  the  parties  was  entitled  to  costs.  Bush 
v.  O'Brien,  52  App.  Div.  452;  65  N.  Y. 
Supp.  131. 

An  order  for  an  extra  allowance  of  costs 
to  one  defendant,  made  without  notice  to 
the  other  defendant,  was  invalid,  and  not 
cured  by  the  subsequent  waiver  of  service 
of  notice  by  such  party  on  a  motion  for  the 
resettlement  of  the  order,  since  the  order 
must  stand  or  fall  by  the  papers  presented 
on  the  application  therefor.     lb. 

Where  the  parties  on  each  side  of  an 
action  prove  to  be  successful,  and  each  be- 
comes entitled  to  recover  costs  separately, 


the  court  has  power,  under  8  3253,  to  award 
additional  allowances  to  each,  provided  that 
the  amount  so  awarded  to  each  side  does  not 
exceed  $2,000,  or  $4,000  in  the  aggregate. 
Weed  v.  Paine,  31  Hun  10;  4  Civ.  Proc.  305; 
13  Abb.  N.  C.  200. 

The  court  cannot  award  to  the  parties 
in  the  aggregate  more  than  five  per  cent,  on 
the  value  of  the  subject-matter.  Doremus 
v.  Doremus,  49  State  Rep.  808;  20  N.  Y. 
Supp.  906;  66  Hun  125;  Lane  v.  Van  Or- 
den,  11  Abb.  N.  C.  228,  Westbrook,  J. 

Semble,  if  the  allowances  exceed  the 
limit,  but  no  objection  is  taken,  the  court 
will  not  feel  bound  on  appeal  to  modify  the 
decree.  Riggs  v.  Cragg,  26  Hun  89,  rev'd 
on  another  point,  89  N.  Y.  479. 

While  an  action  to  construe  a  will  may 
be  difficult  and  extraordinary,  an  extra  al- 
lowance of  costs  therein  must  be  limited  to 
five  per  cent,  on  the  value  of  the  subject- 
matter  involved.  Fraser  v.  Trustees  G.  A. 
U.  Presb.  Church,  33  State  Rep.  347;  11  N. 
Y.  Supp.  384. 

Allowance  modified  because  in  excess  of 
five  per  cent.  Kirsch  v.  Macomber,  44  State 
Rep.  654. 
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Dissolving  corporation.  —  As  between 

the  parties  to  a  proceeding  to  dissolve  a 
corporation  only  taxable  costs,  as  in  an  ac- 
tion, can  be  allowed;  but  upon  the  appoint- 
ment of  a  receiver  on  dissolution  the  court 
may,  in  ite  discretion,  in  a  proper  case, 
make  an  allowance  to  the  prevailing  as  well 
as  the  objecting  party  out  of  the  fund,  and 
such  allowance  may  be  determined  by  the 
court  without  a  reference.  Matter  of  Imp. 
&  Gro.  Exch.,  28  State  Rep.  416,  C.  P. 

Guardian  ad  litem. — The  compensation 
made  £b  a  guardian  ad  litem  in  an  equi- 
table action,  is  not  dependent  upon  the  pro- 


visions of  the  Code,  providing  for  extra 
allowance,  or  any  other  similar  provision. 
The  court  has  inherent  and  well-established 
authority  to  award  to  the  guardian  such  a 
compensation  as  appears  to  be  reasonable 
for  the  services  he  in  fact  performed  to  be 
paid  out  of  the  subject-matter  of  the  ac- 
tion. The  compensation  to  a  guardian  ad 
litem  should  be  considered  as  independent 
of  and  forming  no  part  of  the  amount  men- 
tioned in  the  Code  as  the  sum  which  may 
be  awarded  as  additional  allowances.  Weed 
v.  Paine;  and  see  notes  under  §  3253. 


§  3255.     [AnVd,  1895.]     Costs  upon  adjournment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  adjourn  a  trial, 
the  payment  to  the  adverse  party  of  a  sum  not  exceeding  ten  dollars,  or,  in  the 
city  court  of  the  city  of  New  York,  a  sum  not  exceeding  five  dollars,  besides  the 
fees  of  his  witnesses,  and  other  taxable  disbursements,  already  made  or  incurred, 
which  are  rendered  ineffectual  by  the  adjournment,  may  be  required  as  a  condi- 
tion of  granting  the  adjournment. 

Co.  Proc.  §  314;  L.  1853,  c.  617,  §  4.    AmM  L.  1895,  c.  946. 


The  section  applies  as  well  to  a  post- 
ponement from  one  term  to  another  as  to  a 
postponement  to  a  later  day  in  the  same 
term.  Lawson  v.  Hill,  20  N.  Y.  Supp.  904; 
49  State  Rep.  251 ;  66  Hun  288. 

Upon  an  application  by  plaintiff  to  post- 
pone trial  it  was  ordered  that  it  be  post- 
Soned,  upon  condition  that  plaintiff  pay  to 
efendants'  attorneys  $50,  as  part  indemnity 
to  defendant  for  his  costs  and  expenses  in 
preparing  for  the  trial,  and  that,  in  ease 
of  non-payment  at  a  time  named,  defendants 
might,  without  further  application  to  the 
court,  enter  an  order  dismissing  plaintiff's 
complaint,  with  costs. — Held,  that  8  3255 
limits  the  power  of  the  court,  on  adjourn- 
ing a  trial,  to  requiring  the  party  applying 
for  the  adjournment,  as  a  condition  there- 
for, to  pay  $10  costs,  the  fees  of  witnesses, 
and  the  taxable  disbursements  rendered  in- 
effectual by  the  adjournment.  Kennedy  v. 
Wood,  54  Hun  14;  17  Civ.  Proc.  375;  26 
State  Rep.  34;   7  N.  Y.  Supp.  90. 

Costs  of  the  term  required  to  be  paid 
by  an  order  postponing  a  trial  include  dis- 
bursements rendered  ineffectual  by  such 
postponement,  and  witness  fees  paid  for 
that  term  and  which  cannot  be  recovered 
back  are  a  part  of  such  disbursements.  To 
authorize  an  allowance  for  witness  fees  in 
such  a  case  the  affidavit  must  show  the  resi- 
dence of  each  witness,  the  distance  travelled, 
that  the  party  claiming  them  had  paid  or 
was  liable  for  such  fees,  and  that  the  sums 
paid  or  incurred  were  rendered  ineffectual 
by  the  postponement.  Inderlied  v.  Whaley, 
26  State  Rep.  7;  17  Civ.  Proc.  377;  7  N. 
Y.  Supp.  74. 

The    costs    should    be    paid    immediately 


after  they  are  ascertained,  without  waiting 
for  any  demand;  but  if  he  neglect  to  pay, 
and  the  costs  are  regularly  taxed  and  pay- 
ment demanded  of  the  attorney,  the  party 
may  be  attached.  Jackson  v.  Pell,  19 
Johns.  270. 

Where  the  court  ordered  a  cause  post- 
poned for  the  term,  at  defendant's  instance, 
on  payment  of  costs  within  twenty  days,  or 
that  plaintiff  have  judgment,  it  was  held 
that  on  default  made  in  payment  of  the 
costs,  plaintiff  might  take  judgment. 
Booth  v.  Whitbv,  5  Hill  446. 

If  the  trial  be  postponed  at  defendant's 
request,  on  condition  of  his  paying  costs, 
if  the  condition  is  not  complied  with,  plain- 
tiff may  proceed  to  trial.  Bagley  v.  0s- 
trom,  5  Hill  516. 

If,  in  consequence  of  such  order,  the  case 
goes  over  the  circuit,  the  court  will  make 
the  proper  order  for  enforcing  payment 
lb. 

Or  the  court  may  enforce  payment  of 
the  costs  by  attachment.  Fulton  v.  Brunk, 
18  Wend.  509. 

He  may  insist  on  trial,  or,  if  he  waives 
the  right  to  go  to  trial,  the  court  will  com- 
pel payment.  Bulkeley  v.  Keteltas,  2  Sand. 
735. 

Where  part  of  the  costs  allowed  as  con- 
dition of  postponement  were  paid,  and  it  was 
promised  that  if  it  appeared  there -was  a 
right  to  more  they  should  be  paid, — Held, 
that  plaintiff  was  entitled  either  to  a  pre- 
cept in  the  nature  of  a  fieri  facias,  to  en- 
force the  collection,  or  to  have  such  balance 
included  in  the  judgment  as  part  of  the 
costs  of  the  action.  Gamble  v.  Taylor,  43 
How.  375,  Bockes,  J. 


§  3256.     [Am'd,  1892, 1895.]     Disbursements  to  be  included  in  bill  of  costs. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled  to  include  in  his 
bill  of  costs  his  necessary  disbursements  as  follows:  The  legal  fees  of  witnesses 
and  of  referees  and  other  officers;  the  reasonable  compensation  of  commissioners 
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costs;  disbursements  for  witness  fees. 
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taking  depositions;  the  legal  fees  for  publication  where  publication  is  directed 
pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy  of  a  deposition,  or 
other  paper,  recorded  or  filed  in  any  public  office,  necessarily  used  or  obtained  for 
use  on  the  trial;  copies  of  opinions  and  charges  of  judges;  the  reasonable  ex- 
penses of  printing  the  papers  for  a  hearing,  when  required  by  a  rule  of  the  court; 
prospective  charges  for  the  expenses  of  entering  and  docketing  the  judgment; 
and  the  sheriff's  fees  for  receiving  and  returning  one  execution  thereon,  including 
the  search  for  property  and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by  express  pro- 
vision of  law.  Searches  affecting  property  situate  in  any  county  in  which  the 
office  of  county  clerk  or  register  is  a  salaried  one,  when  made  and  certified  to  by 
title  insurance,  abstract  or  searching  companies,  organized  and  doing  business 
under  the  laws  of  this  State,  may  be  used  in  all  actions  or  special  proceedings 
in  which  official  searches  may  be  used,  in  place  of  and  with  the  same  legal  effect 
as  such  official  searches,  and  the  expenses  of  searches  so  made  by  said  companies 
shall  be  taxable  at  rates  not  exceeding  the  cost  of  similar  official  searches. 

Co.  Proc.  §  311;  2  R.  S.  651,  §§  10,  14.     Am'd  L.  1892,  c  185  and  c.  592;  I*  1895, 
c.  331.     The  amendment  of  1895  added  the  last  sentence  as  to  searches  by  title  companies. 


Under  §  3256,  providing  that  the  success- 
ful party  to  an  action  is  entitled  to  his 
necessary  disbursements,  including  the 
legal  fees  of  witnesses  and  the  reasonable 
compensation  of  commissioners  taking  dep- 
ositions, the  expense  incurred  in  procur- 
ing an  official  search,  which  is  part  of  the 
record  in  the  action,  made  by  the  proper 
officers  of  another  state,  is  taxable  as  a 
necessary  disbursement.  Rose  v.  Swarth- 
out,  73  Misc.  583;  133  N.  Y.  Supp.  557. 

The  cost  of  printing  the  summons  and 
complaint  will  be  allowed  as  a  disburse- 
ment in  a  number  of  actions  to  admeasure 
dower  in  which  there  were  numerous  de- 
fendants in  each  action,  so  that  the  print- 
ing of  the  summons  and  complaint  was  an 
advantage  to  the  litigants  and  the  court; 
it  having  been  the  practice  of  the  clerk  to 
tax  such  disbursements,  where,  because  of 
the  size  of  the  pleading  and  number  of 
parties,  the  printing  of  the  summons  and 
complaint  appeared  reasonable.  Rinaldo  v. 
Cowen,   122  N.  Y.   Supp.    1074. 

In  analogy  to  the  provision  of  §  3256,  en- 
titling one  to  whom  costs  are  awarded  to 
include  in  his  bill  of  costs  his  necessary  dis- 
bursements, an  award  of  "costs"  on  appeal 
from  a  surrogate's  decree  included  disburse- 
ments; a  judgment,  "with  costs/'  always 
including  disbursements,  except  on  appeals 
from  orders.  Re  Perry,  131  App.  Div.  284; 
115  N.  Y.  Supp.  744. 

It  may  be  stated  as  a  general  rule  that 
disbursements  follow  costs — that  where  a 
party  is  not  allowed  costs,  he  cannot  re- 
cover his  disbursements.     Rust  v.  Hauselt, 


46  N.  Y.  Supr.  38;  8  Abb.  N.  C.  148,  Rus- 
sell, J.;  Wheeler  v.  Westgate,  4  How.  269; 
Peet  v.  Warth,  1  Bosw.  653. 

An  attorney  having  stipulated,  for  a 
consideration  mentioned,  "to  give  his  legal 
services  as  the  counsel  or  attorney  of  the 
administrators  in  the  settlement  of  (dece- 
dent's) estate,  until  the  same  is  settled," — 
the  administrators  agreeing  that  he  should 
be  repaid  for  "any  and  all  disbursements 
made  necessary  on  the  settlement";  on  a 
motion  for  substitution,  the  former  claimed 
to  be  reimbursed  for  $250  paid  by  him  for 
services  of  counsel  in  the  estate  affairs. — 
Held,  that  the  disbursements  contemplated 
were  those  enumerated  in  §  3256;  among 
which  the  one  in  question  did  not  fall. 
Hanover  v.  Reynolds,  4  Dem.  385,  Rollins, 
Surr. 

Where  an  administrator  recovered  for 
personal  property  of  decedent  claimed  by 
defendant  as  a  gift,  and  defendant  refused 
to  comply  with  decision  of  court  of  appeals, 
adjudged  in  contempt  and  departed  from 
State,  but  thereafter  stipulated  for  an  ac- 
counting, the  administrator  is  not  entitled 
to  counsel  fees  and  expenses  of  actions 
but  only  to  taxable  costs.  Bishop  v.  Hend- 
rick,  82  Hun  323;  64  State  Rep.  100;  31 
N.  Y.  Supp.  502. 

Administrator  should  not  be  allowed  as 
"necessary  expenses"  the  charges  of  de- 
tectives for  collecting  evidence  when  he  has 
been  allowed  fees  of  attorney  and  was  him- 
self a  lawyer  and  evidence  never  used. 
Matter  of  Van  Buren,  19  Misc.  373;  44  N. 
Y.  Supp.  358,  Surr.  Ct. 


Witnesses. 


Right  to  tax  witness  fees. — Witnesses 
are  entitled  to  their  fees  from  the  party 
at  whose  instance  they  attend,  whether  they 
are  subpoenaed  or  not.  Vence  v.  Speir,  18 
How.  168,  Slosson,  J.;  Wheeler  v.  Lozee,  12 
How.  446. 

But  to  get  their  mileage  must  swear  they 
came  purposely  for  the  trial.  Tasks  v. 
Schmidt,  25  How.  340,  Barnard,  J. 


Where  plaintiff's  complaint  was  dis- 
missed because  of  his  default,  which  was 
afterwards  opened  on  payment  to  defendant 
of  costs  of  the  term  and  of  the  motion,  the 
plaintiff,  on  securing  judgment,  could  tax 
as  a  disbursement  the  witness  fees  for  that 
term.  Hudson  v.  Erie  R.  Co.,  57  App.  Div. 
98;  68  N.  Y.  Supp.  28. 

Witness'  fees  must  be  paid  to  a  party 


4828 


costs;  disbursements  for  witness  fees. 


§3266 

c,21,t.2,a,l 


examined  under  §  873  or  order  is  void. 
Bradley  &  Currier  Co.  v.  Harrison,  23  Misc. 
241;  51  N.  Y.  Supp.  304,  City  Ct. 

If  witnesses  are  not  paid  fees  in  advance 
or  daily,  or  their  expenses  of  attendance, 
if  not  given  fees,  are  not  paid  or  provided 
for  by  the  party  as  they  are  incurred,  it 
is  a  strong  circumstance  against  the  al- 
lowance of  their  fees.  Agricultural  Ins.  Co. 
v.  Bean,  45  How.  444,  Balcom,  J. 

The  payment  of  fees  to  witnesses  by  a 
party  after  a  case  is  disposed  of  in  his 
favor,  when  he  is  not  legally  liable  to  pay 
them,  does  not  entitle  him  to  have  such 
fees  taxed.     lb. 

Where  a  witness  was  duly  subpoenaed, 
his  trial  fee  and  one  day's  attendance  paid 
him,  and  he  left  home  to  attend  pursuant 
to  his  subpoena,  but  returned  without  go- 
ing to  the  court  on  learning  that  no  court 
would  be  held,  the  party  subpoenaing  him 
was  held  entitled  to  tax  the  fee  so  paid. 
Roth  v.  Meads,  20  How.  387,  Rosekrans,  J. 

Wnere  witnesses  were  accidentally  pre- 
vented from  attending  on  the  day  for  which 
they  were  subpoenaed,  but  arrived  the  next 
day  before  the  cause  was  reached,  they 
were  held  entitled  to  fees.  Anon.,  3  Hill 
457. 

Where  a  party  permits  his  witness  to  de- 
part before  trial  he  cannot  charge  for  his 
fees  and  travel.  Dowling  v.  Bush,  6  How. 
410,  Johnson,  J. 

The  clerk  should  disallow  all  charges  for 
witnesses  who  he  shall  be  satisfied  from, 
the  circumstances  were  unnecessarily  sub- 
poenaed, or  unnecessarily  requested  to  at- 
tend, or  were  procured  with  the  view  of  in- 
creasing the  costs.  Agricultural  Ins.  Co. 
v.  Bean. 

Where  an  issue  is  such  that  plaintiff's 
attorney  must  know  the  cause  will  be  re- 
ferred by  the  court,  and  he  has  been  re- 
quested by  defendant's  attorney  to  consent 
to  refer  it,  and  has  not  agreed  to  do  so,  and 
a  notice  of  motion  to  refer  has  been  given, 
and  the  court  at  the  circuit  orders  it  to  be 
referred,  plaintiff,  on  succeeding  before  the 
referee,  is  not  entitled  to  charge  for  wit- 
nesses' fees  for  that  circuit.  Pike  v.  Nash, 
16  How.  53,  C.  L.  Allen,  J. 

Where  a  defendant  subpoenaed  seventeen 
witnesses  upon  an  issue  of  forgery,  which 
had  been  previously  found  against  him  on 
a  trial  of  another  action  presenting  the 
same  issue,  when  he  had  examined  twelve 
but  the  court  on  the  latter  trial  allowed 
him  to  examine  five  of  the  seventeen  only, — 
Held,  that  he  should  be  allowed  the  costs 
of  all  the  seventeen.  Lowerre  v.  Vail,  5 
Abb.  227,  Birdseye,  J. 

Where  cross-actions  involving  the  same 
subject-matter  had  been  both  referred  to 
the  same  referee,  and  but  one  trial  had 
of  both, — Held,  that  the  prevailing  party 
was  entitled  to  an  allowance  for  witnesses' 
fees  in  only  one  action.  Sanders  v.  Failing, 
3  T.  &  C.  64. 

A  witness  actually  attending  in  two 
cases  between  the  same  parties  is  entitled 
to  fees  in  both  cases.  Hicks  v.  Brennan,  10 
Abb.  304,  Leonard,  J. 


Fees  for  subpoena  and  attendance  are  tax- 
able in  each  case.  Willink  v.  Reekie,  19 
Wend.  82. 

Summoned  by  different  parties.  Taaka  v. 
Schmidt,  25  How.  340,  Barnard,  J. 

Fees  paid  to  witnesses  who  were  actu- 
ally subpoenaed  on  the  second  trial  of  a 
cause  should  be  allowed  the  prevailing  party 
on  the  adjustment  of  his  costs.  Bk.  of  Mo- 
bile v.  Phoenix  Ins.  Co.,  8  Civ.  Proc.  212, 
Lawrence,  J. 

Where  there  were  thirty-three  witnesses 
subpoenaed  to  impeach  plaintiff's  character, 
none  of  them  being  examined,  as  the  com- 
plaint was  dismissed  at  the  opening  of  the 
trial, — Held,  that  the  court  would  not  al- 
low fees  of  more  than  five  to  be  taxed. 
Kley  v.  Healey,  18  State  Rep.  174,  C.  P., 
Van  Hoesen,  J. 

Charging  a  witness  as  an  expert,  in  the 
absence  of  proof,  will  not  increase  the  wit- 
ness fees  beyond  the  general  rate  for  other 
witnesses.  Wright  v.  Reusens,  39  State 
Rep.  802. 

Time  of  attendance. — Allowance  for  at- 
tendance of  non-resident  witnesses  may  be 
taxed  from  the  period  when  the  cause  is 
likely  to  be  on  the  day  calendar.  Custis 
v.  Dutton,  4  Sand.  719. 

Presumptively  the  attendance  of  witnesses 
who  reside  in  a  place  where  the  court  is 
held,  and  where  there  is  a  day  calendar  pub- 
lished, is  unnecessary  except  upon  the  days 
the  cause  appears  upon  the  calendar. 
Such  witnesses'  fees  cannot  be  taxed  for  oth- 
er days  without  a  special  affidavit  showing 
the  necessity.  Allen  v.  Mahon,  1  Abb.  N.  C. 
468,  Ingalls,  J. 

If  witnesses  reside  in  the  place  where  the 
court  is  held,  and  do  not  attend  as  such 
in  the  courthouse,  and  only  come  in  when 
wanted  or  when  the  case  is  tried,  they  are 
not  entitled  to  fees  for  any  day  they  do  not 
actually  attend  in  the  courthouse  as  wit- 
nesses in  the  case.  Agricultural  Ins.  Co.  v. 
Bean,  45  How.  444,  Balcom,  J. 

As  to  attendance  of  foreign  witnesses 
who  come  and  the  case  is  postponed  to  a 
later  day  in  the  term.  Moulton  v.  Town- 
send,  10  How.  306,  Bacon,  J. 

A  witness  once  summoned  and  called  to 
testify  upon  a  trial  is  presumed  to  be  pres- 
ent until  its  conclusion.  Neil  v.  Thorn, 
88  N.  Y.  270. 

A  charge  for  the  attendance  of  a  witness 
cannot  be  allowed  upon  taxation  without 
an  affidavit  stating  the  number  of  days  of 
his  actual  attendance,  and,  if  traveling 
fees  are  charged,  the  distance  for  which  they 
are  allowed;  and  an  affidavit  stating  in  ef- 
fect that  the  person  making  the  same  sub- 
poenaed witnesses  therein  named  at  the 
places  mentioned,  where  they  resided,  by  de- 
livering to  each  a  subpoena  ticket  and  pay- 
ing to  each  a  sum  stated  as  and  for  the 
traveling  fees  of  such  witness  in  traveling 
to  and  returning  from  the  residence  of  the 
witness  to  the  place  mentioned  in  the  sub- 
poena and  one  day's  attendance  as  such  wit- 
ness, and  that  the  evidence  of  the  witnesses 
subpoenaed  was  necessary  and  material  for 
defendant,  but  which  utterly  fails  to  stato 
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the  distance  the  witnesses  severally  resided 
from  the  place  mentioned  where  the  trial 
was  to  have  been  held,  and  the  number  of 
miles  that  each  witness  would  have  had  to 
travel  for  the  purpose  of  attending  such 
trial,  and  which  does  not  disclose  that  the 
party  paid  the  fee  charged  or  was  in  any 
way  liable  therefor,  is  insufficient.  Inder- 
lied  v.  Whaley,  17  Civ.  Proc.  377;  26  State 
Rep.  7;  7  N.  Y.  Supp.  74. 

A  party  who  has  appeared  before  a  ref- 
eree and  submitted  to  a  partial  examina- 
tion is  not  entitled  to  witness  fees  for  at- 
tendance on  a  subsequent  day  to  which  the 
examination  was  adjourned.  Langermann 
v.  McAdam,  22  N.  Y.  Supp.  1000,  C.  P. 

Witnesses  not  sworn.— If  a  person  be 
not  sworn  when  the  case  is  tried,  the  pre- 
sumption is  that  he  was  not  necessary  or 
material  as  a  witness  for  the  party  charging 
fees  for  him.  Agricultural  Ins.  Go.  v.  Bean, 
45  How.  444,  Bafcom,  J. ;  Haynes  v.  Mosher, 
15  How.  216,  Harris,  J.;  Dean  v.  Williams, 
6  Hill  376. 

For  all  witnesses  not  sworn,  the  proof 
must  be  that  they  were  deemed  absolutely 
material  and  necessary,  and  the  facts  also 
shown  which  the  party  expected  to  prove, 
and  which  he  believed  he  could  prove  by 
them.  The  clerk  should  see  that  they  must 
have  been  subpoenaed,  or  their  attendance 
procured  in  good  faith,  and  have  been  con- 
sidered material  and  necessary;  and  that  no 
prudent  counsel  would  have  consented  to  try 
the  cause  without  their  attendance  if  they 
could  be  procured.  Agricultural  Ins.  Co.  v. 
Bean;  Kohn  v.  Manhattan  Ry.  Co.,  8  Misc. 
421;  50  State  Rep.  34;  28  N.  Y.  Supp.  663, 
N.  Y.  Supr. 

The  proof  must  also  show  that  it  was 
necessary  for  the  witnesses  to  travel,  and 
that  they  did  in  fact  travel  by  the  usually 
travelled  routes  the  distances  charged.  Ag- 
ricultural Ins.  Co.  v.  Bean. 

Subpoenaing  witnesses  to  impeach  a 
supposed  adverse  witness  is  not  justifiable, 
without  sufficient  grounds  for  believing  he 
will  attend  the  court  and  be  sworn,  when  he 
is  not  sworn  or  does  not  attend.  Nor  is 
subpoenaing  witnesses  who  are  not  sworn, 
upon  a  claim  that  they  are  wanted  to  im- 
peach an  adverse  witness,  justifiable  unless 
it  is  shown  that  such  persons  would  have 
impeached  such  adverse  witness  if  they  had 
been  sworn.  Merely  swearing  that  they 
were  subpoenaed  for  such  a  purpose  is  insuf- 
ficient,   lb. 

If  the  adverse  party  show  that  a  num- 
ber of  witnesses  were  not  called  at  the  trial, 
the  party  asking  for  the  expense  of  their 
attendance  must  explain  why  they  were  not 
called,  or  the  expense  of  their  attendance 
should  be  disallowed.  Dean  v.  Williams,  6 
Hill  376. 

The  clerk  is  not  then  at  liberty  longer 
to  follow  the  ordinary  affidavit.  Dowhng 
v.  Bush,  6  How.  410,  Johnson,  J. 

Where  foreign  witnesses  do  not  appear 
at  the  trial  a  charge  for  their  attendance 
at  a  prior  circuit  cannot  be  allowed.  Mead 
v.  Mallory,  27  How.  32,  Campbell,  J. 

The  object  of  the  law  allowing  a   pre- 


vailing party  witness  fees  and  mileage  is  re- 
imbursement and  not  profit.  Cheever  v. 
Pittsburg,  S.  &  L.  E.  R.  R.  Co.,  74  Hun 
540;  26  N.  Y.  Supp.  829;  57  State  Rep.  188. 
The  fact  that  witnesses  summoned  for 
defendant,  and  attending  the  court,  are  not 
examined  at  the  trial,  is  not  ground  for 
denying  the  allowance  for  their  fees  and 
mileage,  where  it  appears  that  the  com- 
plaint was  dismissed  at  the  close  of  plain- 
tiff's case.    lb. 

When  it  appears,  upon  an  application  to 
tax  costs  in  favor  of  a  corporation,  that 
the  witnesses  for  whom  fees  and  mileage  are 
charged  are  officers  of  the  corporation,  the 
affidavit  should  distinctly  show,  not  only 
that  the  witnesses  have  attended,  but  that 
the  fees  have  been  or  will  be  paid  to  them, 
lb. 

An  affidavit  for  the  allowance  of  wit- 
ness fees  and  mileage,  which  states  that  the 
persons  attended  for  the  purpose  of  being 
witnesses  on  the  trial  of  the  cause,  ana 
specifies  the  number  of  miles  traveled  by 
them  within  the  State,  is  not  subject  to  the 
objection  that  it  did  not  state  that  they 
attended  only  as  witnesses,  or  that  they 
were  deemed  absolutely  material  and  nec- 
essary,    lb. 

Clerk. — No  witness  fee  can  be  allowed 
for  the  attendance  of  the  county  clerk  as  a 
witness,  where  he  was  not  paid  or  sworn  as 
a  witness,  did  not  produce  any  paper  or  doc- 
ument, and  attended  each  circuit  in  the  ca- 
pacity of  clerk  thereof.  Agricultural  Ins. 
Co.  v.  Bean,  45  How.  444,  Balcom,  J. 

Attorney  as  witness. — An  attorney  of 
record,  examined  as  a  witness,  is  entitled 
to  a  witness  fee  for  the  day  on  which  he 
was  examined,  but  is  not  entitled  to  mile- 
age. Taaks  v.  Schmidt,  25  How.  340,  Bar- 
nard, J.  But  not  if  examined  as  a  wit- 
ness for  his  client.     §  3288. 

An  attorney,  though  not  employed  in 
the  case,  is  not,  unless  he  is  sworn,  en- 
titled to  fees  as  a  witness,  though  sub- 
poenaed, unless  it  be  shown  that  he  attends 
the  court  as  a  witness  and  not  as  an  attor- 
ney; if  he  is  sworn  he  is  entitled  to  fees 
for  the  day  he  is  sworn,  even  if  he  has  not 
been  subpoenaed.  Agricultural  Ins.  Co.  v. 
Bean;  Reynolds  v.  Warner,  7  Hill  144. 
See  §  3288. 

Party  as  witness. — A  party  to  the  ac- 
tion, examined  a 8  a  witness  for  his  ad- 
versary, is  not  entitled  to  insert  in  his 
bill  of  costs  the  fee  for  his  attendance  as 
a  witness.  Steere  v.  Miller,  30  How.  7,  Ct. 
of  App.,  aflVg  28  How.  266. 

But  if  one  defendant  attends  the  trial 
solely  as  a  witness  for  his  co-defendant, 
that  defendant  will  be  entitled  to  charge 
the  fee  for  his  attendance.  Walker  v.  Rus- 
sell, 16  How.  91 ;  7  Abb.  452n,  Campbell,  ' 
J.     But  see  §  3288. 

So  if  made  a  witness  by  his  adversary. 
Hewlett  v.  Brown,  1  Bosw.  655;  7  Abb.  74, 
Bosworth,  J. 

But  there  should  be  a  special  affidavit. 
Logan  v.  Thomas,  11  How.  160,  Bowen,  J,; 
Walker  v.  Russell. 

His  own  affidavit  is  necessary.    Bronner 
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v.  Frauenthal,  12  Abb.  183;  20  How.  365, 
N.  Y.  Supr.,  White,  J. 

Mileage. — A  witness  subpoenaed  at  his 
temporary  residence  or  place  of  business, 
and  attending,  is  entitled  to  mileage  from 
the  place  where  subpoenaed,  if  that  place 
is  more  remote  than  his  permanent  place 
of  residence.  Clarks  v.  Staring,  4  How. 
243,  Gridley,  J.;  Mitchell  v.  Westervelt,  6 
How.  265,  Hand,  J.  But  see  Mead  v.  Mal- 
lory,  27  How.  32,  Campbell,  J. 

Mileage  allowed  in  four  actions  tried  at 
same  time;  plaintiff's  affidavit  not  dis- 
proved by  the  other  bills  of  costs  taxed  at 
same  time.  Lyman  v.  Young  Men's  Cosmo- 
politan Club,  38  App.  Div.  220;  56  N.  Y. 
Supp.  712. 

Where  a  resident  of  Rochester  tempo- 
rarily in  New  York  was  there  subpoenaed 
to  attend  in  Rochester,  and  refused  to  do 
so  unless  paid  travel  fees,  and  he  swore 
that  he  returned  to  New  York  after  the 
trial, — Held,  that  the  travel  could  be  taxed. 
The  rule  is  in  such  cases  to  allow  the  fees 
unless  the  party  was  negligent  in  not  serv- 
ing his  witness  at  home.  Pfandler  B.  B. 
App.  Co.  v.  Pfandler,  3  How.  N.  S.  253. 

Upon  the  taxation  of  defendant's  costs, 
an  item  of  $32,  which  had  been  paid  to  one 
H.,  a  witness,  for  travelling  from  N.  Y.  to 
R.,  was  allowed  among  the  disbursements, 
upon  the  affidavit  of  defendant's  attorney, 
that  H.  was  a  necessary  and  material  wit- 
ness for  defendant;  that  at  the  time  at 
which  the  term  for  which  the  witness  was 
subpoenaed  was  held  he  was  in  N.  Y.  City, 
and  came  to  R.  from  that  place  at  de- 
ponent's request  to  be  a  witness  on  the 
trial  for  defendant,  and  that  he  had  paid 
him  $32  as  his  travelling  fee.  The  witness 
was  a  single  man  doing  business  in  R., 
which  was  his  permanent  place  of  residence. 
When  requested  by  defendant's  attorney  to 
attend  the  term  of  court  referred  to,  he  was 
temporarily  in  N.  Y.  Held,  that  the  item 
should  have  been  disallowed,  as  it  was  not 
made  to  appear  that  the  witness  returned 
from  N.  Y.  to  R.  for  the  sole  purpose  of  at- 
tending the  court  as  a  witness  for  defend- 
ant, and  that  he  actually  returned  to  N.  Y. 
to  complete  his  business  after  his  attend- 
ance as  a  witness  at  R.  Sargent  v.  Warren, 
41  Hun  103;  2  State  Rep.  347. 

A  witness  not  attending  court  until  after 
the  cause  has  been  adjourned  may  be  en- 


titled to  his  fees.    lb.    See  Pike  v.  Nash, 
16  How.  53,  C.  L.  Allen,  J. 

A  witness  subpoenaed  away  from  his  resi- 
dence is  entitled  to  travel  fees  estimated 
from  his  residence.     lb. 

Double  mileage  if  the  case  is  postponed 
and  the  witness  goes  home  and  returns. 
Miller  v.  Huntington,  1  How.  218,  Beards- 
ley,  J-;  Moulton  v.  Townsend,  16  How.  306, 
Bacon,  J. 

So  on  returning  home  for  Sunday,  unless 
he  is  paid  his  per  diem  for  remaining  over 
Sunday.    Muscott  v.  Runge,  27  How.  85. 

A  witness  residing  out  of  the  State  is 
entitled  to  fees  for  the  number  of  miles  he 
travels  from  the  boundary  line  within  the 
State  to  the  place  of  trial.  Hinds  v. 
Schenectady  Co.  Ins.  Co.,  7  How.  142,  Har- 
ris, J.;  Taaks  v.  Schmidt,  25  How.  340, 
Barnard,  J.;  Howland  v.  Lenox,  4  Johns. 
311;  Dunham  v.  Sherman,  19  How.  572;  11 
Abb.  152,  N.  Y.  Supr.,  Hoffman,  J.; 
Wheeler  v.  Lozee,  12  How.  446. 

This  distance  should  be  estimated  by 
the  nearest  usually  traveled  route;  and 
due  regard  should  be  had  to  his  residence 
in  the  foreign  State,  and  the  place  where, 
by  the  usually  traveled  route,  he  would 
come  to  the  State  line.  And  these  facts 
should  be  stated  in  the  affidavit  used  on 
taxation.  If  a  foreign  witness  travels  from 
his  residence  to  the  place  of  trial  for  the 
purpose  of  attending  as  a  witness,  he  may 
then  be  subpoenaed,  and  his  travel  fees  will 
be  allowed  as  a  foreign  witness.  Other- 
wise if  he  attends  the  trial  not  for  the 
purpose  of  being  a  witness,  although  he  is 
subpoenaed  at  the  trial.  Wheeler  v.  Lozee. 
And  see  Moulton  v.  Townsend,  16  How. 
306,  Bacon,  J.;  Taaks  v.  Schmidt;  Hicks 
v.  Brennan,  10  Abb.  304,  Leonard,  J. 

The  affidavit  for  witness  fees  and  travel 
must  state  positively  that  they  attended 
the  trial,  the  time  each  attended,  and  the 
distance  necessarily  travelled.  Moore  v. 
Cockroft,  0  How.  479. 

The  affidavit  for  travel  is  defective  if  it 
does  not  state  the  distance  travelled  as  a 
witness;  a  statement  of  attendance,  resi- 
dence, and  distance  from  place  of  trial  is 
not  enough.  Schermerhorn  v.  Van  Voast, 
5  How.  458;  1  C.  R.,  N.  S.  400,  Cady,  J.; 
Logan  v.  Thomas,  11  How.  160,  Bowen,  J. 

As  to  affidavits  of  travel  and  attend- 
ance, see  Wheeler  v.  Lozee,  12  How.  446; 
Hanesy  v.  Mosher,  15  How.  216,  Harris,  J. 


Other  Disbursements. 


Referee's  fees.  —  Where  opposition  is 
made,  on  taxation,  to  the  amount  of  ref- 
eree's fees,  the  charge  should  be  supported 
by  affidavit.  The  general  affidavit  of  dis- 
bursements is  not  sufficient.  A  certificate 
by  a  referee  to  the  number  of  days  spent 
after  submission  in  examining  the  case  is 
not  sufficient.  The  affidavit  should  show 
the  number  of  days  spent  both  before  and 
after  submission,  and  that  they  were  so 
spent  necessarily.  Brown  v.  Windmuller,  36 
N.  Y.  Supr.  75;  14  Abb.  N.  S.  359,  appeal 
dism'd,  53  N.  YJ642.  As  to  referee's  fees, 
see  §  3296. 


Referee's  fees  allowed  on  his  affidavit 
Eagan  v.  Eagan,  51  App.  Div.  635;  64 
N.  Y.  Supp.  836. 

Where  a  motion  to  strike  out  parti  of 
a  printed  case  served  was  sent  to  a  ref- 
eree,— Held,  that  the  costs  and  fees  of  the 
referee  may  be  taxed  as  a  disbursement. 
Brown  v.  Gallaudet,  19  Alb.  L.  J.  97,  0.  P. 
See  §  3251,  subd.  3. 

Defendants  having  made  default  in  an- 
swering, a  reference  waa  ordered  to  ascer- 
tain the  amount  of  plaintiff's  damages.  On 
defendants'  application  the  default  was  set 
aside   and    defendants   allowed   to  answer, 
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no  provision  being  made  in  the  order  for 
the  referee's  fees,  but  on  the  final  adjust- 
ment of  costs  they  were  claimed.  Held, 
that  they  were  disbursements  incurred  by 
plaintiff  in  the  regular  prosecution  of  the 
action,  and  should  be  included  in  the  final 
costs  recovered  by  him.  Bowe  v.  Brown,  4 
State  Rep.  456. 

Referee's  fees  are  taxable  by  the  success- 
ful plaintiff  irrespectively  of  the  actual 
payment  before  taxation,  or  of  plaintiff's 
solvency  or  insolvency.  Clegg  v.  Aikens, 
11  State  Rep.  35,  affi'g  17  Abb.  N.  C.  88;  8 
Civ.  Proa  249. 

Where  plaintiff  and  one  of  the  defend- 
ants have  been  successful  in  an  action,  the 
successful  defendant  cannot  tax  referee's 
fees  included  in  plaintiff's  bill  of  costs, 
lb. 

Where  an  order  was  entered  by  con- 
sent that  a  certain  sum  paid  by  each  party 
to  an  action,  for  referee's  fees  and  the  ste- 
nographer's fees,  should  be  taxed  by  the 
successful  party  as  disbursements  in  the 
case,  the  defeated  party  cannot,  on  the  ad- 
justment of  costs,  question  the  amount  of 
the  referee's  fees  fixed  in  the  order  and  ad- 
mitted to  have  been  paid.     lb. 

Where  a  claim  against  a  deceased  per- 
son is  referred,  and  the  referee  finds  in  favor 
of  the  claimant,  she  is  not  entitled  to  re- 
cover fees  of  the  referee  and  witnesses  and 
other  necessary  disbursements.  Bertholf  v. 
Carr,  17  Civ.  Proc.  213. 

Under  an  order  of  reference  made  in 
-irsuance  of  L.  1870,  c.  359,  §  10,  an  en- 
try was  made  upon  the  minutes  of  the 
referee  by  consent  of  the  respective  par- 
ties that  the  referee's  compensation  should 
be  "left  to  be  determined  by  the  surrogate 
upon  the  coming  in  of  the  final  report  with- 
out regard  to  statutory  fees."  Held,  that 
in  spite  of  said  stipulation  the  surrogate 
must  fix  the  fees  of  the  referee  at  the  stat- 
utory rate  of  three  dollars.  Estate  of  Gil- 
man,  10  State  Rep.  184,  Rollins,  Surr. 

On  a  proceeding  to  compel  a  special 
guardian  to  account,  the  fees  of  a  referee 
may  be  taxed  as  part  of  the  costs.  Spel- 
man  v.  Terry,  74  N.  Y.  448,  affi'g  8  Hun 
205. 

Depositions. — §  3296  does  not  embrace 
the  case  of  a  referee  appointed  to  take 
the  deposition  of  a  witness;  but  an  allow- 
ance can  be  made  only  under  §  3256,  which 
provides  that  a  party  to  whom  costs  are 
awarded  in  an  action  is  entitled  to  include 
in  his  bill  of  costs  "the  reasonable  com- 
pensation of  commissioners  taking  deposi- 
tions ....  and  such  other  reasonable  and 
necessary  expenses  as  are  taxable  accord- 
ing to  the  course  and  practice  of  the  court." 
Reichel  v.  N.  Y.,  C.  &  H.  R.  R.  R.  Co.,  9 
N.  Y.  Supp.  415;  18  Civ.  Proc.  256, 
Buffalo  Supr.,  Beckwith,  J. 

An  item  taxed  was  $34.50  for  commis- 
sioners' fees  in  taking  depositions;  there 
was  no  proof  before  Special  Term  or  the 
clerk  that  the  commissioners'  fees  were 
paid  or  any  obligation  to  pay  them  in- 
curred, or  that  the  item  was  in  any  way  a 


necessary  or  proper  disbursement.  Held, 
that  the  item  was  improperly  taxed.  Burns 
v.  D.,  L.  &  W.  R.  R.  Co.,  135  N.  Y.  268,  aflVg 
63  Hun  19. 

Commission.  —  Where  a  non-resident 
plaintiff  obtains  a  commission  to  take  his 
testimony  on  his  own  behalf,  without  any 
provision  in  the  order  for  the  expenses  of 
it, — on  a  recovery  by  him  they  cannot  be 
taxed  against  defendant,  being  incurred  un- 
der no  compulsion  of  law.  Delcomyn  v. 
Chamberlain,  48  How.  409,  affi'd  39  N.  Y. 
Supr.  359.  But  see  amendment  in  this  sec- 
tion and  §  328S. 

As  to  commission,  see  Finch  v.  Calvert, 
13  How.  13,  Clerke,  J.;  Dunham  v.  Sher- 
man, 11  Abb.  152;  19  How.  572,  Hoff- 
man, J. 

Where  a  commission  was  issued  to  take 
the  testimony  of  plaintiff  in  an  action  and 
of  other  witnesses  residing  without  the 
State,  the  cost  thereof  is  taxable  as  a  dis- 
bursement. Simpson  v.  Rowan,  13  Civ. 
Proc.  206,  N.  Y.  Supr.,  Truax,  J. 

A  deposition  or  commission  and  the  in- 
terrogatories upon  it,  taken  before  trial 
for  use  on  the  trial,  can  be  charged  for 
but  once,  and  the  fact  that  it  was  used  on 
two  or  three  trials  of  the  actions,  does  not 
entitle  the  prevailing  party  to  tax  costs 
therefor  two  or  three  times.  Bk.  of  Mobile 
v.  Phoenix  Ins.  Co.,  8  Civ.  Proc  212, 
Lawrence,  J. 

The  expenses  of  a  commission  to  take 
plaintiff's  testimony  when  she  is  danger- 
ously ill  and  subsequently  dies,  are  taxable 
if  it  appears  that  her  testimony  was  neces- 
sary. Pyne  v.  Nat.  S.  S.  Co.,  18  N.  Y. 
Supp.  166;  44  State  Rep.  791,  N.  Y.  City 

Printing. — Only  the  additional  printing 
in  a  case,  in  amount  or  number  of  copies 
consequent  upon  appeal  to  the  court  of 
appeals,  can  be  taxed.  Potter  v.  Carpenter, 
56  How.  89;  and  see  Consalus  v.  Brother- 
son,  54  How.  62. 

The  amount  paid  by  the  successful  party 
for  printing  the  case  on  appeal  is  to  be 
taxed  as  a  disbursement,  in  the  absence  of 
evidence  that  the  sum  charged  was  fraudu- 
lently or  collusively  exaggerated,  or  more 
than  the  usual  charge  at  his  place  of  resi- 
dence for  such  services.  Salter  v.  U.  &  Bl. 
Riv.  R.  R.  Co.,  86  N.  Y.  401. 

Where  it  appeared  on  taxation  that  the 
printing  of  a  case  could  be  had  by  special 
agreement  for  less  than  $1  per  page,  but 
in  the  absence  of  special  agreement  that 
was  the  customary  price,  and  it  also  ap- 
peared that  a  party  who  sought  to  tax  the 
costs,  had  agreed  to  pay  for  such  printing 
$1  per  page,  contingent  upon  his  success  on 
the  appeal,— Held,  that  that  amount  was 
properly  taxed  for  printing  such  case.  Van 
Gelder  v.  Hallenbeck,  15  Civ.  Proc.  333; 
18  State  Rep.  19. 

If  any  more  copies  of  case  on  appeal 
than  were  requisite  were  printed,  the  ex- 
cess cannot  be  taxed  against  the  unsuccess- 
ful party.  Neither  the  court  nor  the  tax- 
ing officer  has  anything  to  do  in  relation 
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to  any  excess  of  cases,  or  what  disposition 
was  made  of  them.  Byrnes  v.  Labagh,  10 
State  Rep.  728,  Potter,  J. 

Where  the  appellant  has  omitted  to 
print  some  of  the  papers  referred  to  in 
the  order  from  which  the  appeal  is  taken, 
the  respondent  has  the  right  to  tax  in  his 
bill  of  costs  such  disbursements  as  were 
rendered  necessary  in  printing  the  omitted 
papers,  but  he  will  be  restricted  in.  printing 
to  those  only  to  which  such  reference  was 
made.     Stubbs  v.  Ripley,  7  State  Rep.  478. 

Where  two  defendants  appeal  on  the  same 
set  of  papers  and  the  judgment  is  affirmed 
as  to  one  and  reversed  as  to  the  other, 
but  there  is  no  proof  that  the  successful 
defendant  paid  or  incurred  any  part  of  the 
expense,  and  his  appeal  could  have  been 
just  as  effectively  presented  in  a  less  ex- 
pensive manner,  no  disbursements  for  print- 
ing or  for  stenographer's  minutes  will  be 
taxed  in  his  favor.  Kane  v.  Met.  El.  R. 
Co.,  7  N.  Y.  Supp.  653,  C.  P. 

Certain  of  the  papers  in  the  case  were 
printed  upon  the  request  of  the  attorneys 
for  some  of  the  defendants,  and  by  direc- 
tion of  the  referee,  the  expense  was  taxed 
as  an  item  of  disbursements.  Held,  error. 
Veeder  v.  Judson,  91  N.  Y.  374,  affi'g  27 
Hun  519. 

Expense  of  a  too  voluminous  brief  not 
allowed  as  a  disbursement.  Corbett  v.  De 
Comeau,  45  N.  Y.  Supr.  587. 

Costs  for  printing  papers  and  points^  on 
appeal  are  properly  allowed.  Erie  Ry.  Co. 
v.  Ramsey,  10  Abb.  N.  S.  109. 

Expense  of  adjourning  a  sale  in  fore- 
closure, including  advertising,  may  be  taxed, 
though  incurred  after  notice  of  appeal,  but 
before  the  sureties  had  justified.  Ward  v. 
James,  8  Hun  526. 

Where,  upon  an  appeal  taken  by  four 
defendants,  two,  who  were  wives  of  the 
other  two,  secure  judgment  of  reversal  in 
their  favor,  "with  costs,"  disbursements 
made  or  incurred  in  printing  the  case  and 
points  on  appeal  are  properly  disallowed, 
where  it  appears  that  the  defenses  of  the 
action  and  the  appeal  were  carried  on  by 
the  husbands,  and  the  printing  done  by  the 
husbands.  Schoonmaker  v.  Bonnie,  16  Civ. 
Proc.  64. 

Stenographer. — On  trial  by  the  court, 
where  the  minutes  are  needed  by  the  court, 
it  may  direct  half  the  expense  to  be  paid 
by  each  party,  and  the  share  paid  by  the 
prevailing  party  may  be  taxed  as  a  dis- 
bursement. Otherwise  of  trial  by  referee. 
King  v.  Munzer,  31  Abb.  N.  C.  42,  N.  Y. 
Supr.,  McAdam,  J. 

The  expense  of  procuring  the  stenog- 
rapher's minutes  of  a  trial  for  use  on  a  sub- 
sequent trial  of  the  same  case  was  not  a 
proper  disbursement  to  be  taxed  as  costs  in 
favor  of  plaintiff.  Hudson  v.  Erie  R.  Co., 
57  App.  Div.  98 ;  63  N.  Y.  Supp.  28. 

Retaxation  so  as  to  include  minutes  fur- 
nished by  direction  of  judge.  Johnston  v. 
N.  Y.  El.  Ry.  Co.,  10  Misc.  136;  62  State 
Rep.  491 ;  30  N.  Y.  Supp.  920,  C.  P. 

Allowed  when  necessary  to  prepare 
amendments  to  case  on  appeal.    Ridabock 


v.  Met.  El.  R.  R.,  8  App.  Div.  309;  40  N.  Y. 
Supp.  938;  Park  v.  N.  Y.  Central  R.  R., 
33  Misc.  320;  6S  N.  Y.  Supp.  460,  affi'd 
on  opinion  below,  57  App.  Div.  569.  But 
see  Gallagher  v.  Baird,  60  App.  Div.  29; 
69  N.  Y.  Supp.  676. 

Not  allowed  for  27  adjournments  of  ref- 
erence. Blanck  v.  Spies,  31  Misc.  19;  62 
N.  Y.  Supp.  1039,  City  Ct. 

Nor  for  daily  transcript  of  minutes. 
People  v.  Grout,  37  Misc.  430;  75  N.  Y. 
Supp.  290,  Sp.  T. 

Nor  for  investigation  under  the  municipal 
law  unless  a  stipulation.  Matter  of  Hemp- 
stead, 36  App.  Div.  321;  55  N.  Y.  Supp. 
345. 

Allowed  if  stipulation.  Wolff  v.  Horn,  9 
Misc.  100;  29  N.  Y.  Supp.  75,  C.  P. 

Where  nothing  to  show  value  of  serv- 
ices on  reference  they  cannot  be  sustained, 
but  new  taxation  ordered  to  ascertain 
amount.  Eagan  v.  Eagan,  51  App.  Div. 
635 ;  64  N.  Y.  Supp.  836. 

Settlement  and  discontinuance  set  aside 
to  permit  judgment  or  referee's  fees,  ste- 
nographer's fees,  to  be  included  by  stipu- 
lation. Adams  v.  Moore,  22  Misc.  451; 
50  N.  Y.  Supp.  718,  Sp.  T. 

Minutes  of  former  trial  may  be  taxed 
on  new  trial.  Zelmanovitz  v.  Man.  Ry.,  67 
State  Rep.  405;  24  Civ.  Proc.  402;  33  N. 
Y.  Supp.  583,  C.  P. 

Custom  to  pay  stenographer  15  to  20 
cents  a  folio  not  sufficient  to  establish  an 
agreement  to  pay  more  than  statutory 
rate  of  10  cento.  Cavanagh  v.  O'Neill,  20 
Misc.  233 ;  45  N.  Y.  Supp.  789,  Sp.  T. 

Stenographer's  fees  taxable  as  a  dis- 
bursement in  the  first  judicial  district.  See 
Schultz  v.  Whitney,  9  Abb.  71;  17  How. 
471,  C.  P.,  Hilton,  J.;  Toll  v.  Thomas,  15 
How.  315,  C.  L.  Allen,  J. 

To  the  same  effect,  under  former  statute 
was  Reynolds  v.  Mayor,  etc.,  of  N.  Y.,  14 
Abb.  176n,  C.  P.;  contra,  Gilman  v.  Oliver, 
14  Abb.  174;  9  Bosw.  589;  Arnoux  v.  Phe- 
lan,  21  How.  88,  N.  Y.  Supr.,  Bosworth, 
J.  See  Kahn  v.  Norrie,  4  Hun  72;  Spring 
v.  Day,  44  How.  390,  N.  Y.  Supr.,  Van 
Vorst,  J. 

As  to  stenographer's  fees,  see  §  3311. 

Taxation  of  stenographer's  minutes  to 
respondent  refused,  because  not  ordered 
from  day  to  day  during  trial,  and  because 
defendant  had  succeeded  and  respondent  did 
not  appeal.     Kahn  v.  Norrie,  4  Hun  72. 

The  expense  of  a  copy  of  the  stenog- 
rapher's minutes  of  a  former  trial  obtained 
for  use  on  a  new  trial  is  taxable.  Flood 
v.  Moore,  2  Abb.  N.  C.  91,  Westbrook,  J. 

Where  it  was  stipulated  that  either 
party  might  use  as  evidence  the  stenogra- 
pher's minutes  of  testimony  taken  in  the 
former  action  between  the  same  parties, 
the  cost  of  which  had  been  provided  for  in 
that  action,  it  was  error  to  tax  the  cost  of 
such  minutes  in  the  second  action.  In  re 
Met.  El.  R.  Co.,  18  N.  Y.  Supp.  899;  46 
State  Rep.  139. 

Where  a  copy  of  stenographer's  notes 
has  been  obtained  for  the  purpose  of  making 
a  motion  for  a  new  trial  on  the  minutes 
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in  a  county  court,  the  fees  paid  the  stenog- 
rapher for  making  the  same  cannot  be  tax- 
ed, unless  the  item  was  taxable  under  the 
practice  of  that  court.  Whitney  v.  Roe, 
75  Hun  508;  57  State  Rep.  683;  27  N.  Y. 
Supp.  511. 

The  expense  of  procuring  a  copy  of  the 
stenographer's  minutes  of  a  trial  when  such 
copy  is  shown  to  have  been  necessary  to 
enable  the  party  to  prepare  amendments 
to  his  opponent's  proposed  case  on  appeal 
and  to  make  at  tne  end  of  each  amend- 
ment the  proper  reference  to  the  stenog- 
rapher's minutes  are  a  reasonable  and  nec- 
essary disbursement,  taxable  as  a  part  of 
the  costs  of  appeal.  Stevens  v.  N.  Y.  El. 
R.  R.  Co.,  18  Civ.  Proc.  350;  9  N.  Y.  Supp. 
707;  31  State  Rep.  404,  N.  Y.  Supr. 

Cost  of  copy  of  stenographer's  notes, 
sworn  to  be  necessary  to  propose  amend- 
ments to  the  case,  allowed  as  a  disburse- 
ment.    Sebley  v.  Nichols,  32  How.  182. 

The  fees  of  a  stenographer  for  a  copy 
of  his  minutes,  are  not  a  taxable  item  of 
disbursement,  even  when  procured  for  the 
purpose  of  enabling  a  party  to  propose 
amendments  to  a  case.  Pfaudler  B.  B. 
App.  Co.  v.  Sargent,  43  Hun  154;  5  State 
Rep.  413.  Contra,  Stevens  v.  N.  Y.  El.  R. 
R.  Co. 

The  item  objected  to  in  a  bill  of  costs 
was  described  as  the  "stenographer's  min- 
utes used  in  preparing  amendments  to 
case."  The  disbursement  was  sworn  to  as 
being  necessary  and  actually  incurred  in 
the  action  by  the  attorney. — Held,  with- 
out any  facts  being  stated  tending  to  dis- 
prove the  affidavit  of  disbursements  con- 
tained in  the  bills  of  costs,  the  item  could 
not  be  stricken  out.  Cutter  v.  Morris,  7 
State  Rep.  426. 

The  cost  of  a  copy  of  the  minutes  ob- 
tained by  a  party,  but  not  shown  to  have 
been  used  by  the  court,  cannot  be  taxed. 
Pfandler  B.  B.  App.  Co.  v.  Pfandler,  3  How. 
N.  S.  253. 

Fees  paid  to  a  stenographer  and  for  prep- 
aration of  mats  cannot  be  taxed.  Provost 
v.  Farrell,  13  Hun  303. 

Where  a  cause  has  been  thrice  tried,  the 
cost  of  copies  of  stenographer's  notes  of 
the  first  and  second  trials  for  use  on  third 
trial  are  not  taxable.  Hamilton  v.  Butler, 
19  Abb.  446;  30  How.  36;  4  Rob.  654,  Rob- 
ertson, J.;  Spring  v.  Day,  44  How.  390,  N. 
Y.  Supr.,  Van  Verst,  J. 

The  first  amendment  of  1892  to  §  3256 
is  repealed  by  the  later  amendment  con- 
tained in  c.  592.  Griggs  v.  Guinn,  23  Civ. 
Proc.  46;  21  N.  Y.  Supp.  451;  29  Abb.  N. 
C.  144,  X.  Y.  Supr.,  Gildersleeve,  J. 

A  stenographer  is  not  legally  known  in 
judicial  proceedings,  except  as  an  officer 
of  the  court,  acting  under  its  direction, 
and  subject  to  its  control;  on  a  trial  at 
circuit  the  stenographer  is  such  an  officer, 
and  acts  in  his  official  capacity,  but  on  a 
trial  before  a  referee,  the  employment  is 
by  the  party  or  parties  for  his  "or  their 
accommodation  simply,  and  therefore,  it 
seems  his  fees  are  not  taxable  on  a  trial 
before  a  referee,  unless  it  is  so  stipulated. 


Varnum  v.  Wheeler,  9  Civ.  Proc.  421,  Ken- 
nedy, J.;  Newhall  v.  Appleton,  4  Law  Bull. 
5  N.  Y.  Supr.,  Truax,  J. ;  Nugent  v.  Keenan, 
53  N.  Y.  Supr.  530;  1  State  Rep.  708; 
Seasongood  v.  N.  Y.  El.  R.  R.  Co.,  22  Civ. 
Proc.  100;  18  N.  Y.  Supp.  775;  46  State 
Rep.  832,  N.  Y.  Supr.,  McAdam,  J.;  Griggs 
v.  Guinn. 

Where,  on  a  trial  before  a  referee,  the 
attorneys  agreed  to  employ  a  stenographer 
to  take  the  minutes,  each  party  to  pay  one- 
half  the  expense, — Held,  that  the  successful 
party  could  not  tax  as  a  disbursement  the 
amount  paid  by  him.  Colton  v.  Simmons, 
14  Hun  75;  Nugent  v.  Keenan. 

At  the  commencement  of  a  trial  before 
referees,  the  parties  agreed  that  a  stenog- 
rapher should  be  employed,  whose  fees 
should  be  paid  by  the  parties  in  equal 
proportions,  and  his  bills  were  made  out 
accordingly.  An  extra  copy  of  his  minutes 
was  ordered  by  the  referees.  This  was 
taxed  as  an  item  of  plaintiffs'  disburse- 
ments.—Held,  error;  that  it  was  fairly  cov- 
ered by  the  agreement,  and  so  not  properly 
taxable  against  defendants.  Mark  v.  City 
of  Buffalo,  87  N.  Y.  184. 

In  the  absence  of  a  special  agreement 
all  the  parties  to  an  action  are  jointly 
liable  to  an  unofficial  stenographer  em- 
ployed to  take  the  official  records  of  pro- 
ceedings before  a  referee  and  to  furnish  the 
parties  with  copies  of  the  testimony*. 
Adams  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  20 
Abb.  N.  C.  180,  Lawrence,  J. 

Under  an  agreement  that  the  successful 
party  shall  pay  the  stenographer's  bill,  the 
one  who  prevails  in  the  reference  and  takes 
up  the  reports  and  enters  judgment  with 
costs  is  the  one  liable,  though  on  appeal 
costs  are  struck  out     lb. 

Note  on  stenographer's  fees,  20  Abb.  N. 
C.   183n. 

Where  the  minutes  of  a  stenographer  em- 
ployed and  paid  by  plaintiff  are  by  com- 
mon consent  used  by  the  referee  on  the  trial 
and  in  preparing  his  report,  and  are  the 
only  ones  taken  on  the  trial,  such  original 
minutes  cannot  be  taken  by  plaintiff's  at- 
torney as  his,  and  the  referee  and  court 
thereby  deprived  of  the  use  of  the  only 
official  record  kept  upon  the  trial.  Wood- 
worth  v.  Seymour,  16  Week.  Dig.  43. 

Before  referee's  and  stenographer's  fees 
can  be  fixed  and  ordered  paid,  a  statement 
.showing  the  time  occupied  by  the  reference 
and  the  extent  of  the  services  of  the  ste- 
nographer should  be  required.  Gilbert  v. 
Deshon,  40  State  Rep.  799. 

The  rate  of  compensation  at  which  an  of- 
ficial stenographer  is  bound  to  furnish,  with 
reasonable  diligence,  copies  of  his  steno- 
graphic notes  of  testimony  or  other  pro- 
ceedings, being  fixed  by  statute,  an  agree- 
ment to  pay  a  greater  rate  for  furnishing 
copies  more  expeditiously  than  would  other- 
wise be  done  cannot  be  upheld.  McCarthy 
v.  Bonynge,  12  Daly  356. 

Fee  on  filing  note  of  issue  in  first  dis- 
trict.— There  is  no  provision  of  law  author- 
izing the  repayment  and  return  to  one 
paying    them,    of    the    stenographer's    fees 
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paid  in  the  first  judicial  department,  upon 
the  filing  of  a  note  of  issue,  and  as  the 
clerk  of  the  court  is  required  to  pay  them 
to  the  comptroller  and  they  are  in  such 
comptroller's  constructive  possession  so 
soon  as  they  reached  the  hands  of  the 
clerk,  their  repayment  cannot  be  required. 
Kerwin  v.  Valentine,  13  Civ.  Proc.  334, 
N.  Y.  Supr.  O'Gorman,  J. 

Auctioneer. — No  fees  can  be  allowed  an 
auctioneer  for  services  rendered  upon  an  ad- 
journment of  sale  by  the  referee.  Ward  v. 
James,  8  Hun  526. 

Expert. — No  extra  fees  in  district  courts. 
Randall  v.  Morning  Journal,  22  Misc.  715; 
49  N.  Y.  Supp.  1064,  App.  T. 

Fees  taxable  in  investigation  under  mu- 
nicipal law.  Matter  of  Hempstead,  36  App. 
Div.  321 ;  55  N.  Y.  Supp.  345. 

Proceedings  to  tax  services  of  expert 
against  City  of  New  York  in  condemnation 
proceedings.  Matter  of  Mayor,  69  N.  Y. 
Supp.  178,  Sp.  T. 

Other  disbursements  allowed.  —  Ex- 
pense of  interpreter  allowed.  People  v. 
Grout,  37  Misc.  430;  75  N.  Y.  Supp.  290, 
Sp.  T. 

Cost  of  publishing  citation  to  creditors 
allowed  assignee.  Re  Bowlby,  34  Misc. 
311;  69  N.  Y.  Supp.  783,  Sp.  T. 

Where  a  party  succeeds  to  the  extent  that 
he  is  entitled  to  general  costs  and  disburse- 
ments, every  legal  disbursement  incurred  in 
good  faith  in  the  case  follows  and  cannot 
be  defeated  by  showing  that  it  was  in- 
curred in  an  unsuccessful  attempt  to  es- 
tablish a  separate  cause  of  action  as  to 
which  party  fails.  Burns  v.  D.,  L.  &  W.  R. 
R.  Co.,  135  N.  Y.  268,  affi'g  63  Hun  19. 

It  is  the  settled  rule  in  the  first  depart- 
ment that  the  amount  paid  for  a  copy  of 
the  stenographer's  minutes  obtained  for  the 
purpose  of  preparing  amendments  to  the 
case  on  appeal  is  a  taxable  disbursement. 
Price  v.  Western  Distillery  Co.,  114  N.  Y. 
Supp.  714. 

Where  the  stenographer's  minutes  were 
required  for  the  purpose  of  preparing 
amendments  to  the  case  on  appeal,  the  dis- 
bursement may  be  taxed  although  they 
were  in  fact  ordered  before  the  submission 
of  the  case.  Bremer  v.  Manhattan  Ry.  Co., 
51  Misc.  96;  99  N.  Y.  Supp.  746. 

The  cost  of  procuring  the  stenographer's 
minutes  for  the  purpose  of  preparing 
amendments  to  a  proposed  case  on  appeal  is 
properly  taxable  as  a  disbursement  by  the 
respondent.  Starkweather  v.  Sundstrom, 
113  App.  Div.  401;  98  N.  Y.  Supp.  1086. 

If  the  appellant  would  save  himself  from 
liability  for  such  disbursement  he  should 
tender  the  minutes  to  the  respondent,     lb. 

The  cost  of  a  copy  of  stenographer's  min- 
utes of  a  trial  obtained  for  the  purpose  of 
preparing  amendments  to  a  proposed  case 
on  appeal  is  a  taxable  disbursement,  though 
ordered  during  the  progress  of  the  trial 
and  used  upon  it.  Pratt  v.  Clark,  124  App. 
Div.  248;    108  N.  Y.   Supp.  734. 

The  cost  of  a  transcript  of  the  summing 
up  at  a  trial,  that  being  no  part  of  the  case 
on  appeal,  is  not  taxable.    lb. 


No  charge  for  expedition  above  the  stat- 
utory fee  allowed  stenographers  for  prepar- 
ing minutes  for  use  on  appeal  should  be 
allowed  though  actually  paid.     lb. 

Disbursements  for  a  copy  of  stenog- 
rapher's minutes  in  anticipation  of  the  prep- 
aration of  amendments  to  a  proposed  case 
on  appeal — Allowed.  Pringle  v.  Dean,  128 
N.  Y;  Supp.  1051. 

It  seems  that  if  the  appellant  tendered 
his  copy  of  the  stenographer's  minutes  to 
respondent  before  the  latter  obtained  one, 
the  disbursement  will  become  unnecessary, 
lb. 

The  Special  Term  having  refused  to  strike 
from  the  bill  of  costs  certain  witness  fees, 
in  a  negligence  case, — Held,  that  it  thereby 
passed  upon  the  question  of  whether  they 
were  reasonable,  and  a  retaxation  would  not 
be  ordered  by  the  appellate  division  on  the 
ground  that  they  were  taxed  under  a  wrong 
section  of  the  Code.  Vibbard  v.  Kinser 
Construction  Co.,  145  App.  Div.  673;  130 
N.  Y.  Supp.  857. 

Where  it  had  been  unnecessary  to  obtain 
the  stenographer's  minutes  for  use  upon 
the  hearing  of  the  motion  for  a  new  trial, 
and  the  court  had  required  only  certain 
parts  of  the  testimony  to  be  furnished.— 
Held,  that  the  stenographer's  fees  for  these 
parts  only  should  be  allowed  as  taxable 
costs  on  the  second  trial,     lb. 

It  seems,  the  supreme  court  is  presumed 
to  be  familiar  with  its  own  practice,  and 
many  determine  from  its  own  knowledge, 
without  other  evidence,  what  is  or  is  not 
a  necessary  expense,  "taxable  according  to 
the  course  and  practice  of  the  court."    lb. 

The  only  disbursements  which  a  defend- 
ant can  tax  are  those  which  he  has  incurred, 
or  will  incur,  in  the  entry  of  judgment, 
and  the  issuance  of  process  for  its  collection. 
Clegg  v.  Aiken,  11  State  Rep.  354,  affi'g 
17  Abb.  N.  C.  88;  8  Civ.  Proc.  249. 

Where  a  referee  is  appointed  to  attend 
at  the  residence  of  a  witness  and  take  his 
deposition  for  use  on  the  trial,  the  fees 
taxable  as  a  part  of  the  costs  of  the  action 
are  not  the  statutory  fees  of  six  dollars, 
but  there  may  be  allowed  and  taxed  the 
reasonable  and  necessary  expenses  of  the 
party  securing  such  deposition,  including 
the  actual  travelling  expenses  incurred  in 
conveying  the  referee  to  and  from  the  resi- 
dence of  the  witness.  Reichel  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  18  Civ.  Proc.  256;  9  N. 
Y.  Supp.  415,  Buffalo  Supr.,  Beckwith,  J. 

On  commission  commissioner's  fees  and 
witness  fees  according  to  our  statutes,  un- 
less foreign  statutory  fees  are  necessary. 
Dunham  v.  Sherman,  11  Abb.  152;  19  How. 
572,  N.  Y.  Supr.,  Hoffman,  J. 

Certified  copy  order  of  reference.  Toll  v. 
Thomas,  15  How.  315,  C.  L.  Allen,  J. 

Fees  for  docketing  judgment  and  for 
transcripts,     lb. 

For  service  of  notice  of  object  of  the  ac- 
tion. Benedict  v.  Warriner,  14  How.  568, 
James,  J. 

Twenty-five  cents  for  each  defendant 
served  is  proper.  lb.;  Gallagher  v.  ton, 
2  Sand.  742. 
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A  reasonable  sum  actually  paid  for  serv- 
ice of  the  summons,  and  copy  of  complaint, 
or  notice  of  the  object  of  the  action,  by 
any  person  other  than  the  sheriff,  and  not 
exceeding  the  sheriff's  fees  for  the  like 
services,  may  be  allowed  as  a  disbursement. 
Case  v.  Price,  17  How.  348;  9  Abb.  Ill,  E. 
D.  Smith,  J. 

The  affidavit  should  show  the  reasonable- 
ness of  the  charge  by  stating  the  facts  re- 
specting such  service.     lb. 

It  is  correct  to  allow  as  a  disbursement 
proper  sums  paid  for  necessary  searches, 
and  copies  of  papers  from  the  clerk's  of- 
fice,    lb. 

Where  a  judgment  entered  against  a 
mortgagor  contains  nothing  to  show  that 
the  judgment-creditors  are  partners,  ex- 
trinsic proof  would  be  necessary  to  render 
personal  service  on  one  binding  upon  the 
others,  and  hence  plaintiff  in  an  action 
to  foreclose  the  mortgage  has  a  right,  upon 
a  refusal  of  an  appearance  for  the  absent 
judgment-creditors,  to  serve  them  by  pub- 
lication, and  the  expense  thereof  is  properly 
allowable  in  his  bill  of  costs.  Chevers  v. 
Damon,  37  State  Rep.  904. 

Only  one  travel  fee  on  the  one  process. 
Benedict  v.  Warriner. 

Where  postage  or  other  disbursements 
are  charged  in  a  bill  of  costs,  each  item  of 
such  disbursement,  and  the  occasion  or  cir- 
cumstance of  the  expenditure,  should  be 
particularly  specified.  Rogers  v.  Rogers,  2 
Paige,  458. 

Where  papers  are  sent  by  express  in- 
stead of  by  mail,  the  amount  of  carriage 
paid,  not  exceeding  what  would  have  been 
the  amount  of  postage,  may  be  allowed. 
X.  Y.  L.  Ins.  &  Trust  Co.  v.  Davis,  10 
Paige  507. 

Where,  on  the  adjustment  of  costs  in 
partition,  certain  items  of  disbursement  for 
telegrams  and  lithographic  copies  of  the 
summons  and  complaint  were  objected  to, 
and  there  was  an  affidavit  showing  a  rea- 
sonable necessity  for  incurring  such  ex- 
penses, and  no  affidavit  to  the  contrary 
was  presented, — Held,  that  the  items  must 
be  allowed.  Dougliss  v.  Atwell,  3  Civ.  Proc. 
80;  2  McCarty,  390,  N.  Y.  Supr.,  Freed- 
man,  J. 

Cost  of  telegraphic  dispatches  sent  out 
of  the  State  to  secure  documentary  evi- 
dence allowed  as  disbursements,  when  the 
mails  were  not  rapid  enough.     lb. 

Items  for  copies  of  documents  cannot  be 
allowed  as  disbursements  without  an  affi- 
davit that  they  were  actually  and  neces- 
sarily used  or  obtained  for  use.  Adams  v. 
Ward,  60  How.  288,  Hardin,  J. 

The  expense  of  taking  the  testimony  of 
the  original  plaintiff  during  a  dangerous 
illness,  which  testimony  was  necessary  to 
enable  her  administrator  to  recover,  may 
be  allowed  as  a  disbursement.  Pyne  v. 
Nat.  Steamship  Co.,  44  State  Rep.  791; 
18  N.  Y.  Supp.  166,  N.  Y.  City  Ct. 

Although,  under  §  3251,  only  disburse- 
ments for  printing  can  be  allowed  on  a 
motion,  there  is  no  such  restriction  on  an 
appeal  from  an  order.     Cassidy  v.  McFar- 


land,  21  N.  Y.  Supp.  585;  23  Civ.  Proc.  65, 
C.  P. 

Though  plaintiff  has  been  compelled  to 
pay  increased  fees  by  reason  of  the  trans- 
fer of  the  cause  from  the  equity  to  the 
jury  calendar,  on  motion  of  defendant,  un- 
der a  statute  subsequently  declared  to  be 
unconstitutional,  he  is  not  entitled  to  tax 
such  increased  disbursements.  Kohn  v. 
Manhattan  Ry.  Co.,  59  State  Rep.  34;  28 
N..  Y.  Supp.  663,  N.  Y.  Supr. 

Disbursements  not  allowed. — Fees  for 
serving  subpoenas.  Burnett  v.  West  fa  11,  15 
How.  431,  Welles,  J. 

Under  the  order  of  the  appellate  term 
reversing  an  order  of  the  New  York  city 
court  "with  costs,"  the  appellant  is  not 
authorized  to  tax  disbursements  in  the  ab- 
sence of  an  express  direction.  Wilson  v. 
Lange,  84  N.  Y.  Supp.  519. 

The  expense  of  procuring  the  stenog- 
rapher's minutes  of  a  trial  in  which  the  jury 
disagreed  is  not  taxable  as  a  disbursement. 
Herrmann  v.  Herrmann,  88  App.  Div.  76; 
84  N.  Y.  Supp.  736. 

Disbursements  for  serving  personally  the 
amended  answer  and  an  order  upon  the  op- 
posing attorney  cannot  be  allowed  in  the 
absence  of  proof  showing  the  peculiar  ne- 
cessity for  personal  service.  Fuller  Buggy 
Co.  v.  Waldron,  49  Misc.  278;  97  N.  Y. 
Supp.  730. 

Witness  fees  for  a  co-defendant  who  was 
not  subpoenaed  cannot  be  taxed  where  it  is 
not  shown  that  he  attended  as  a  witness 
and  not  as  a  party,  but  the  rule  is  other- 
wise as  to  a  co-defendant  who  was  com- 
pelled to  attend  by  subpoena.     lb. 

A  railroad  company,  defendant  in  an  ac- 
tion, which  transported  its  witnesses  to  the 
place  of  trial  on  passes  issued  by  it,  is  not 
entitled  to  tax  their  mileage  fees  in  the 
cost  bill,  nor  is  it  entitled  to  charge  com- 
missioner's fees  for  depositions  of  witnesses 
taken  by  consent  before  a  notary  public  in 
the  employ  of  the  defendant's  attorney,  who 
did  nothing  but  administer  the  oath  to 
the  witnesses.  Valk  v.  Erie  R.  R.  Co.,  128 
App.  Div.  470;  112  N.  Y.  Supp.  792. 

A  witness  having  been  subpoenaed  at  his 
business  office  in  New  York  city  to  attend 
a  trial  therein,  the  party  may  not  tax  mile- 
age from  the  residence  of  the  witness  forty- 
five  miles  distant  therefrom.  Smith  v. 
Hutton,  63  Misc.  530;  117  N.  Y.  Supp.  374. 

Daily  stenographic  minutes  ordered  dur- 
ing the  trial  cannot  be  taxed  on  the  ground 
that  they  were  necessary  to  prepare  amend- 
ments to  the  case  on  appeal.  Long  Island 
Contracting  etc.,  Co.  v.  City  of  New  York, 
142  App.  Div.  1;  126  N.  Y.  Supp.  429. 
1  Where  demurrer  overruled  with  leave  to 
answer  upon  payment  of  costs,  no  disburse- 
ments are  allowed.  Jones  v.  Butler,  83 
Hun  91;  63  State  Rep.  814;  31  N.  Y.  Supp. 
401,  rev'd  on  other  grounds,  146  N.  Y.  55. 
Louis  v.  Empire  State  Ins.  Co.,  75  Hun  364 ; 
23  Civ.  Proc.  295;  27  N.  Y.  Supp.  83.  But 
spe  Marsh  v.  Graham,  19  Misc.  203;  44  N. 
Y.  Supp.  253,  Sp.  T. 

Copy  notice  of  object  of  action.  Bene- 
dict v.   Warner,   14   How.   568,   James,  J.; 
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Town  of  Pierrepont  v.  Lovelass,  4  Hun  081. 
Certificate  of  service  of  notice.     lb. 

In  an  action  to  recover  the  possession 
of  lands,  the  surveyor's  fees,  in  procuring 
the  boundaries.  Haynes  v.  Mosher,  15  How. 
216,  Harris,  J. 

In  an  action  for  causing  death,  the  costs 
of  a  sketch  of  the  scene  of  the  accident, 
which  was  used  on  the  trial  and  introduced 
in  evidence,  is  properly  disallowed  on  the 
taxation  of  costs.  Sinne  v.  Mayor.  8  Oiv. 
Proc.  252n. 

Sums  paid  for  plans  and  measurements, 
and  for  compensation  of  experts  beyond 
their  fees  as  witnesses,  are  not  properly 
taxable  as  "necessary  disbursements." 
Mark  v.  City  of  Buffalo,  87  N.  Y.  184. 

In  an  action  for  nuisance  in  flowing 
lands  plaintiff  is  not  entitled  to  tax,  as  a 
disbursement,  the  amount  paid  to  a  sur- 
veyor for  surveys,  maps,  etc.,  made  for  the 
purposes  of  the  trial.  Rothery  v.  N.  Y. 
Rubber  Co.,  90  N.  Y.  30,  affi'f?  24  Hun  172. 

Solicitor's  charge  on  attending  the  execu- 
tion of  a  commission  abroad.  Dunham  v. 
Sherman,  19  How.  572;  11  Abb.  152,  Hoff- 
man, J. 

In  a  common- law  proceeding,  counsel 
fees  abroad,  upon  execution  of  a  commis- 
sion, cannot  be  taxed  as  a  disbursement; 
even  if  the  attorney  of  record  had  gone 
abroad  and  attended  personally  to  the  tak- 
ing of  the  testimony  on  commission,  he 
would  have  been  entitled  to  no  allowance 
therefor.  A  different  rule  prevails  in  the 
surrogate's  court,  where  he  would  be  enti- 
tled to  a  per  diem  allowance,  as  in  the  case 
of  a  trial  within  this  jurisdiction.  Estate 
of  Bull,  22  State  Hep.  880,  Ransom,  Surr. 

Jury  fee  where  there  is  default  in  an 
action  not  sounding  in  damages.  Goodyear 
v.  Baird,  11  How.  377,  Harris,  J. 

The  expense  of  exemplified  copies  of  for- 
eign documents,  especially  as  there  was  no 
affidavit  covering  the  items.  Hanel  v. 
Baare,  9  Bosw.  682,  Bosworth,  J. 

In    an    action    brought    by    plaintiff    as 


creditor  of  a  manufacturing  corporation,  on 
behalf  of  himself  and  .•  other  creditors, 
against  the  stockholders,  to  .enforce-  the 
liability  imposed  by  §  12  of  the  General 
Manufacturing  Act  upon  stockholders,  a 
judgment  was  entered,  directing  the  county 
treasurer  to  docket  judgments  against  the 
stockholders  for  the  maximum  amount  of 
their  possible  liability,  and  to  collect  there- 
on, by  execution,  enough  to  pay  the  claims 
of  creditors,  as  proved,  and  their  costs, 
and  out  of  the  payments  to  him  to  retain 
his  lawful  commissions,  and  distribute  the 
residue  to  those  entitled.  The  commissions 
of  the  country  treasurer  were  stated  in 
plaintiff's  bill  of  costs,  and  taxed  as  an 
item  of  disbursements. — Held,  error;  that 
the  county  treasurer  was  authorized  in  is- 
suing executions,  for  the  purpose  of  pro- 
viding enough  to  pay  creditors  to  include 
his  commissions,  and  they  were  not  prop- 
erly chargeable  as  plaintiff's  disbursements. 
Veeder  v.  Judson,  91  N.  Y.  374,  affi'g  27 
Hun  519. 

The  payment  made  to  a  corporation  for 
acting  as  surety  upon  an  undertaking  given 
to  replevy  chattels  cannot  properly  be  taxed 
as  a  disbursement  in  the  action,  nor  could 
such  a  payment  be  taxed  if  it  were  made 
to  an  individual  to  compensate  him  for  act- 
ing as  surety  on  such  undertaking.  Bick 
v.  Reese,  17  Civ.  Proc.  110;  52  Hun  125; 
23  State  Rep.  404. 

The  fee  retained  by  the  city  chamberlain 
out  of  the  sum  deposited  with  him  by  de- 
fendant to  stay  proceedings  during  the 
pendency  of  the  appeal  to  the  court  of  ap- 
peals in  a  proceeding  to  collect  a  personal 
tax  is  not  a  disbursement  in  the  proceedings 
for  which  defendant  is  entitled  to  tax  costs. 
McLean  v.  Jephson,  13  N.  Y.  Supp.  834, 
Ingraham,  J. 

Charges  for  copying  the  report  and 
opinion  of  the  referee  in  a  lien  foreclosure 
are  not  taxable  as  disbursements.  Wright 
v.  Reusens,  39  State  Rep.  802. 


§  3257.    Double  damages  not  carry  double  costs. 

A  plaintiff,  who  recovers  double  or  other  increased  damages,  does  not  thereby 
become  entitled  to  more  than  single  costs;  except  where  it  is  otherwise  specially 
prescribed  by  law. 

2R.S.  616,  §  23. 

§  3258.    When  defendant  entitled  to  double  or  increased  costs. 

In  either  of  the  following  cases,  a  defendant,  in  whose  favor  a  final  judgment 
is  rendered,  in  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only,  or  to  recover  a  chattel;  or  a  final  order  is  made,  in  a  special  pro- 
ceeding instituted  by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  3251  of  this  act,  and,  in  addition  thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed  or  elected  under 
the  authority  of  the  State,  or  a  person  specially  appointed,  according  to  law,  to 
perform  the  duties  of  such  an  officer;  and  the  action  or  special  proceeding  was 
brought  by  reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by  reason  of  an  act 
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done,  by  the  command  of  such  an  officer  or  person,  or  in  his  aid  or  assistance, 
touching  the'  duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for  taking  a  distress, 
making  a  sale,  or  doing  any  other  act,  by  or  under  color  of  authority  of  a  statute 
of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  person,  specified 
herein,  unites  in  his  answer  with  a  person  not  entitled  to  such  additional  costs. 

2  R.  S.  617,  §  24. 


This  section  does  not  authorize  increased 
costs  on  appeals  to  the  county  court,  as 
costs  in  such  cases  are  exclusively  con- 
trolled by  §  3073.  Shaver  v.  Eldred,  86 
Hun  51 ;  33  N.  Y.  Supp.  158. 

§  3258,  subd.  1,  providing  that,  on  a 
final  order  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  the  defendant,  if  a 
public  officer,  is  entitled  to  recover  addi- 
tional costs,  does  not  apply  to  a  writ  of 
certiorari.  People  v.  Board  of  Auditors,  42 
App.  Div.  250;  59  N.  Y.  Supp.  10. 

The  additional  allowance  given  to  pub- 
lic officers  by  §  3258,  is  not  limited  to  costs 
in  the  court  of  original  jurisdiction,  but 
extends  to  those  on  appeal.  Wood  v.  Board 
of  Excise,  9  Misc.  507 ;  30  N.  Y.  Supp.  344. 

In  replevin  against  a  city  marshal  who 
had  levied  under  an  execution,  the  defend- 
ant when  successful  is  entitled  to  increased 
costs  under  §  333  of  the  Municipal  Court 
Act,  but  not  to  increased  appeal  costs,  as 
thev  are  not  in  the  purview  of  that  section. 
Scherl  v.  Flam,  136  App.  Div.  753;  121  N. 
Y.  Supp.  522. 

Though  the  proper  practice  is  to  apply  to 
the  court  for  a  certificate  when  it  is  sought 
to  tax  increased  costs,  it  may  be  asked  for 
and  granted  nunc  pro  tunc  after  an  appeal, 
lb. 

The  increased  costs  given  to  public  offi- 
cers are  not  limited  to  costs  incurred  in 
courts  of  original  jurisdiction,  but  extend 
to  costs  of  appeal.  Wood  v.  Excise  Conunrs. 
of  Randolph,  9  Misc.  507,  Ward,  J. 

Where  the  statute  provides  double  costs, 
the  court  of  appeals  need  not  mention  them 
in  judgment  of  affirmance.  Carpentier  v. 
Willet,  3  Rob.  700;  28  How.  376,  Mc- 
Cunn,  J. 

Who  entitled  to  double  or  treble  costs. 
— Overseers  of  highways  and  laborers  work- 
ing out  their  tax  under  them.  Van  Bergen 
v.  Ackles,  21  How.  314. 

Sheriff.  Dexter  v.  Adams,  4  How.  367 ;  2 
Denio  646;  Carpentier  v.  Willet,  3  Rob. 
700;  28  How.  376,  McCunn,  J.;  Jackson  v. 
Lynch,  32  How.  93,  N.  Y.  Supr.,  Monell,  J. 

Semble,  where  a  plaintiff  claimed  that 
defendant  as  sheriff  collected  on  execution 
more  than  sufficient  money  and  has  neglect- 
ed to  pay  him  the  surplus  and  sought  to 
recover  it,  defendant,  if  successful,  is  en- 
titled to  double  costs.  Van  Gelder  v.  Hol- 
lenbeck.  15  Civ.  Proc.  333;  18  State  Rep. 
19. 

A  constable  executing  a  warrant  issued 
by  a  militia  colonel  is  acting  under  authority 
of  a  militia  officer  within  1  R.  S.  324,  §  6, 
and  is  entitled  to  treble  costs.     Walker  v. 


Burnham,  7  How.  55,  Mason,  J.;  Jermain 
v.  Booth,  1  Denio  639. 

Collector  of  a  school  district  is  within 
statute  as  to  double  costs.  Reynolds  v. 
Moore,  9  Wend.  35. 

So  is  a  constable.  Jones  v.  Gray,  13 
Wend.  280;  Piatt  v.  Sherry,  7  Wend.  236. 

So  is  one  sued  as  late  surrogate  for  not 
paying  over.  Burhans  v.  Blanchard,  1  Den. 
626. 

Double  costs  allowed  against  a  superin- 
tendent of  .the  poor  in  an  action  by  him 
against  an  overseer  of  the  poor.  Gallup 
v.  Bell,  20  Hun  172. 

A  policeman  sued  for  an  act  done  in 
his  official  capacity  is,  if  he  succeeds,  en- 
titled to  double  costs.  Enright  v.  Shalvey, 
1  City  Ct.  R.  58,  McAdam,  J. 

A  board  of  supervisors  is  not  a  public 
officer  contemplated  by  the  statute  in  refer- 
ence to  double  costs,  on  the  final  determina- 
tion in  its  favor  of  a  trial  upon  mandamus. 
The  action  was  really  against  the  county. 
People  ex  rel.  v.  Supervisors  of  Niagara, 
50  How.  353,  Lamont,  J. 

Contra,  in  an  action  to  enjoin  the  col- 
lection of  a  tax.  Comins  v.  Supervisors 
of  Jefferson,  3  T..  &  C.  296,  affi'd  64  N.  Y. 
626. 

The  words,  "other  persons,"  in  the  stat- 
ute as  to  double  costs,  refer  to  persons 
who,  having  no  connection  with  or  interests 
in  the  execution  of  the  process,  assist  him. 
not  to  a  party.  Bradley  v.  Fay,  18  How. 
481,  Johnson,  J. 

Persons  assisting  an  overseer  of  highway 
in  working  the  highway  come  within  the 
statute.  Van  Bergen  v.  Ackles,  21  How. 
314. 

The  death  of  a  party  entitled  to  double 
costs,  and  the  substitution  of  his  repre- 
sentative as  a  party,  do  not  change  the 
right  to  double  costs.  Carpentier  v.  Willet, 
3  Rob.  700;  28  How.  376,  McCunn,  J. 

In  what  actions. — Double  costs  are  not 
granted  where  the  relief  sought  is  an  in- 
junction to  prevent  an'  act  from  being  done. 
Stewart  by  Schultz,  33  How.  3,  affi'd  50 
Barb.  192;  34  How.  31;  3  Abb.  N.  S.  383; 
Cooper  v.  Schultz,  33  How.  5,  C.  P.,  Oar- 
dozo,  J.;  Davis  v.  Cooper,  50  Barb.  376. 

A  public  officer  proceeded  against  by 
mandamus  is  entitled  to  double  costs,  if 
he  succeeds.  People  ex  rel.  v.  Colborne,  20 
How.  378,  Potter,  J. 

An  action  in  the  nature  of  quo  warranto 
does  not  carry  double  costs.  It  is  not  a 
proceeding  for  an  act  done.  People  ex  rel. 
v.  Adams,  9  Wend.  464. 

Inspectors   of   election,    answering   alter 
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native  writ  of  mandamus,  are  entitled  to 
increased  costs;  the  special  provisions  of 
this  section  govern  proceedings  by  man- 
damus against  public  officers.  People  v. 
Speed,  73  Hun  302;  57  State  Rep.  295;  26 
N.  Y.  Supp.  254. 

On  appeal. — Additional  costs  cannot  be 
taxed  by  a  public  officer  where  he  has  suc- 
ceeded as  appellant  in  reversing  a  judg- 
ment against  him  for  an  act  done  in  an  of- 
ficial capacity.  The  new  Code  has  made  no 
change  in  this  respect.  Scott  v.  Farley,  3 
Law  Bull.  29,  C.  P.,  J.  F.  Daly,  J. 

An  officer,  plaintiff  in  error,  is  not  en- 
titled to  double  costs  upon  writ  of  error. 
Dockstader  v.  Sammons,  4  Hill  546;  Foster 
v.  Cleveland,  6  How.  253,  Hand.  J.;  Estus 
v.  Baldwin,  9  How.  80,  Welles,  J.  (last  a 
case  of  treble  costs). 

But  otherwise  if  he  is  defendant  in  error. 
Burkle  v.  Luce,  1  N.  Y.  239;  3  How.  236. 

Actions  commenced  in  a  justice's  court 
and  brought  into  the  county  court  and  su- 
preme court  on  appeal,  where  final  judg- 
ment is  rendered  for  defendant,  are  within 
the  section.     Porter  v.  Cobb,  25  Hun  184. 

Defendant,  as  collector  of  a  school  dis- 
trict, levied  upon  a  wagon,  etc.,  and  placed 
it  on  plaintiff's  premises,  and  left  it  there, 
notwithstanding  he  was  notified  to  remove 
it.  Held,  that  his  omission  to  remove  it 
after  notice  was  not  an  official  act  within 
subd.  1.     lb. 


Where  in  justice's  court  the  verdict  was 
against  defendant,  a  public  officer,  and  on 
appeal  the  county  court  reversed  the  judg- 
ment, and  that  decision  was  affirmed  by 
the  supreme  court, — held,  defendant  was 
not  entitled  to  double  costs  on  appeal  to 
the  county  court,  but  was  so  on  appeal  to 
the  supreme  court.  Wheelock  v.  Hotchkiss, 
18  How.  46g. 

As  to  costs  on  appeal,  see  Dexter  v. 
Adams,  4  How.  367;  2  Denio  646. 

How   double  costs  obtained.— Motion 

must  be  made  for  the  double  costs,  and  only 
single  costs  of  the  motion  are  given.  Mack 
v.  McCullock,  2  How.  127,  Beardsley,  J. 

Semble,  motion  costs  are  not  allowed. 
Waring  v.  Acker,  1  Hill  673 ;  Rider  v.  Hub- 
bell,  4  Wend.  201. 

Where  a  favor  is  granted  "upon  pay- 
ment of  costs,"  it  means  single  costs.    Sar. 

6  Wash.  R.  R.  Co.  v.  McCoy,  7  How.  190, 
Cady,  J. 

The  clerk  has  no  power  to  tax  double 
costs.  The  court  must  order  them.  Stew- 
art v.  Schultz,  33  How.  3,  affi'd  on  other 
grounds,  50  Barb.  192;  3  Abb.  N.  S.  383; 
34  How.  31.  Contra,  Wheelock  v.  Hotch- 
kiss, 18  How.  468.     But  see  §  3248. 

Treble  costs. — Treble  costs  are  to  be 
costs  actually  trebled.     Walker  v.  Burnham, 

7  How.  55,  Mason,  J. 


§  3259.    Increased  disbursement*  not  allowed. 

The  increase,  specified  in  the  last  section,  does  not  extend  to  the  disburse- 
ments; and  an  officer,  witness,  or  juror,  is  not  entitled  to  any  other  fee  in  the 
action,  except  the  single  fee  allowed  by  law  for  his  services. 

2  B.  S.  617,  §  26. 

§  3260.    Costs  upon  settlement. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled  before  judg- 
ment, no  greater  sum  shall  be  demanded  as  costs,  than  at  the  rates  prescribed  by 
section  3251  of  this  act 

Co.  Proc.  §  322. 


A  defendant  may,  pending  the  action, 
satisfy  plaintiff's  claim,  and  then  set  up 
such  satisfaction  in  his  answer.  Willis  v. 
Chipp,  9  How.  568,  Harris,  J.  See  §  731. 
As  to  attorney's  lien,  see  §  66,  as  amended. 

Where  a  defendant,  after  suit  brought, 
called  at  plaintiff's  store,  and  paid  to  a 
clerk,  who  was  ignorant  that  a  suit  had 
been  brought,  the  amount  claimed  in  the 
complaint,  but  without  costs, — Held,  that 
plaintiffs  were  entitled  to  costs,  and  it 
seems  that  if  defendants  refuse  to  pay  the 
costs,  plaintiffs  may  proceed  in  the  action. 
Bogardus  v.  Richtmeyer,  3  Abb.  179,  Whit- 
ing, J. 

By  acceptance  of  principal  and  interest 
after  suit  brought,  the  right  to  costs  is 
gone.  Bendit  v.  Annesley,  27  How.  184; 
42  Barb.  192. 

On  judgment  for  an  amount  fixed  by 
stipulation  costs  follow  in  addition  unless  it 
is  expressly  otherwise  provided.  Wing  v. 
N.  Y.  &  E.  R.  R.  Co.,  1  Hilt.  235. 


Where  parties  compromise,  nothing  be- 
ing said  about  costs,  each  pays  his  own. 
Watson  v.  Depeyster,  1  Cai.  66;  Col.  & 
Cai.  166;  Johnston  v.  Brannan,  5  Johns. 
268;  Stewart  v.  Ellice,  2  Paige  604;  War- 
field  v.  Watkins,  30  Barb.  395. 

Where  in  an  action  on  a  note  defendants 
appear  by  different  attorneys  and  a  set- 
tlement is  had,  defendants  agreeing  to  pay 
legal  costs,  only  one  bill  of  costs  can  be 
taxed.  Latham  v.  Bliss,  6  Duer  661;  13 
How.  416. 

An  excess  of  costs  paid  to  an  attorney 
on  the  settlement  of  an  action  may  be  re- 
covered by  action — it  is  not  a  voluntary 
payment.  Britton  v.  Frink,  4  How.  144, 
Ct.  of  App. 

In  an  action  against  several  defendants 
defending  separately,  if  plaintiff  settles 
with  one  or  some  of  the  defendants,  with- 
out the  concurrence  of  the  other  or  others, 
he   is   liable   to   such   other   or   others  for 
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the  costs  of  the  defense.    Clark  v.  Wood,  9 
Wend.  435. 

A  settlement  by  an  overseer  of  the  poor 
of  an  action  brought  by  himself  or  his 
predecessor,  for  penalties  for  violation  of 
the  excise  laws,  when  honestly  made  in 
furtherance  of  general  public  opinion,  and 
upon  terms  fair  and  reasonable,  is  within 
the  powers  of  the  overseer,  and  will  not  be 
interfered  with  by  a  court  of  equity.  Olp 
v.  Leddiek,  39  State  Rep.  41. 

Mrs.  S.,  as  administratrix  of  her  hus- 
band's estate,  recovered  judgment  against 
defendant  in  another  State,  and  for  the  pur- 
pose of  suing  thereon  without  taking  out 
letters  here  assigned  it  to  plaintiff,  who 
brought  the  action  on  being  indemnified  by 
her.  He  afterwards  settled  and  discontin- 
ued the  action  on  payment  of  a  nominal 
sum. — Held,  that  the  court  has  inherent 
power  to  control  all  the  proceedings  in  an 
action,  and  will  not  allow  a  manifest  fraud 
to  be  perpetrated  on  another,  even  though 
that  other  is  not  a  party  to  the  record,  and 
that  the  present  was  a  proper  case  for  the 
exercise  of  that  power.  Dryer  v.  Shevalicr, 
38  State  Rep.  949. 

Discontinuance. — There  is  no  valid  dis- 
continuance without  an  order  of  court. 
Carleton  v.  Darcy,  75  N.  Y.  375;  below,  43 
N.  Y.  373 ;  Trow  P.  A  B.  B.  Co.  v.  N.  Y.  B. 
B.  Co.,  16  Civ.  Proc.  120,  N.  Y.  City  Ct.; 
Averill  v.  Patterson,  10  N.  Y.  500;  10  How. 
85;  Schenck  v.  Fancher,  14  How.  95,  Paige, 
J.;  Wiegan  v.  Held,  3  Abb.  462,  C.  P., 
Brady,  J.;  Bishop  v.  Bishop,  7  Rob.  194, 
Jones,  J.;  Wormer  v.  Canovan,  7  Lans.  36, 
see  People  v.  Tweed,  63  N.  Y.  202;  50  How. 
26. 

Where  plaintiff  indorsed  upon  the  sum- 
mons served  a  notice  to  the  effect  that 
a  previously  served  summons  to  recover  for 
the  same  debt  was  served  by  mere  clerical 
mistake,  and  defendant  interposed  a  plea  of 
the  pendency  of  such  former  action,  judg- 
ment is  properly  directed  in  favor  of  de- 
fendant upon  proof  thereof,— such  former 
action  not  having  been  discontinued  by  the 
entry  of  an  order.  In  such  a  case — there 
having  been  no  appearance  in  the  former 
action — plaintiff  could  have  effectually  an- 
swered the  plea  of  the  pendency  of  the  for- 
mer action  by  the  subsequent  entry  of  an 
ex  parte  order  of  discontinuance.  Trow 
Print.  &  B.  B.  Co.  v.  N.  Y.  B.  B.  Co. 

The  plaintiff  has  a  right  to  discontinue 
as  against  one  of  two  defendants  who  has 
not  appeared,  and  the  other  defendant  has 
no  standing  to  object  thereto.  Gottwald  v. 
Weil,  68  Misc.,  466;  124  N.  Y.  Supp.  332. 

A  plaintiff  in  foreclosure  has  the  right 
to  discontinue  against  a  defendant  mort- 
gagor who  has  parted  with  his  interest  in 
the  property,  as  the  latter  is  in  no  way 
prejudiced  by  such  discontinuance.  Ross  v. 
Epstein.  118  N.  Y.  Supp.  1007. 

Plaintiff  may  obtain  an  order  of  discon- 
tinuance ex  parte  and  it  will  not  be  va- 
cated without  showing  that  a  discontinu- 
ance is  inequitable  to  defendant,  who 
cannot  require  the  prosecution  of  the  ac- 
tion merely  for  the  sake  of  defeating  it. 


Valentine  v.  Valentine,  134  App.  Div.  664; 
119  N.  Y.  Supp.  426. 

In  such  case  the  court  cannot  impose  the 
condition  that  plaintiff  stipulate  not  to 
bring  another  action,  nor  require  him  to 
stipulate  for  the  payment  of  any  additional 
allowance  which  the  court  might  award, 
since  he  is  entitled  to  test  the  propriety 
of  such  allowance.     lb. 

Plaintiff  being  a  non-resident  seeking  to 
discontinue  the  action  involving  a  large 
sum  of  money  and  concerning  involved  ac- 
counts, and  desiring  to  bring  a  new  action 
in  another  jurisdiction, — Held,  that  if  the 
defendants  obtained  leave  to  amend  their 
answer  by  inserting  appropriate  allegations 
to  make  it  clear  that  a  counterclaim  was 
pleaded  or  that  the  party  or  parties  so 
amending  was  or  were  entitled  to  affirma- 
tive relief,  then  on  the  facts  the  action 
should  be  tried  in  this  jurisdiction,  and 
that  plaintiff's  application  for  a  discontinu- 
ance should  be  denied.  Jermyn  v.  Searing, 
139  App.  Div.  116;  123  N.  Y.  Supp.  832. 

Upon  a  motion  by  the  plaintiff  and  the 
defendant  in  a  divorce  action,  for  leave  to 
discontinue, — Held,  a  proper  condition  to 
granting  the  motion,  that  a  person  named 
as  correspondent  be  paid  an  allowance 
to  indemnify  her  for  being  named  in  the 
suit.     Stubbert  v.  Stubbert,  66  Misc.  560. 

Where  the  defendant  has  interposed  a 
counterclaim,  the  court  may  in  its  discre- 
tion deny  the  application  of  the  plaintiff 
to  discontinue  the  action,  and  the  burden 
is  upon  the  plaintiff  to  present  the  facts 
which  would  justify  the  court  in  granting 
such  relief.  Fizburg  v.  Ramsey,  49  Misc. 
216;  97  N.  Y.  Supp.  359. 

In  an  action  at  law  where  no  counter- 
claim has  been  interposed  and  when  no 
equities  exist  in  favor  of  defendant,  plain- 
tiff has  the  right  to  discontinue  the  action 
on  payment  of  costs.  Telephonine  Co.  v. 
Douthitt,  115  App.  Div.  362;  100  N.  Y. 
Supp.  781. 

Requiring  plaintiff  in  such  case  to  stipu- 
late not  to  assign  the  cause  of  action  as  a 
condition  is  unauthorized.     lb.. 

An  order  of  discontinuance  should  not  be 
granted  in  a  case  in  which  the  answer  sets 
up  an  affirmative  defense,  sufficient,  if  al- 
leged by  way  of  complaint,  to  hold  the 
plaintiff  for  conversion  of  the  note  upon 
which  he  seeks  to  recover.  Block  v.  Otten- 
berg,  53  Misc.  647;  103  N.  Y.  Supp.  739. 

The  discontinuance  of  an  action  not  only 
arrests  further  proceedings  therein,  but  also 
annuls  what  has  ljeen  done.  Foster  v.  N.  Y. 
Central,  etc.,  R.  R.  Co.,  118  App.  Div.  143; 
103  N.  Y.  Supp.  531. 

Discontinuance  upon  the  consent  o,f  all 
the  parties  in  writing,  before  a  new  trial 
ordered  by  the  court  of  appeals  with  costs 
to  abide  the  event,  reversing  judgment  for 
the  plaintiff  below,  will  be  allowed  where 
there  is  no  counterclaim  or  affirmative  de- 
fence, notwithstanding  objection  by  an  at- 
torney for  a  defendant  who  has  rendered 
services  on  the  trial  and  on  the  appeals,  he 
having  no  lien,  since  no  affirmative  relief 
was    demanded   by   defendant.    Saranac    & 
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Lake  Placid  R.  R.  Co.  v.  Arnold,  37  Misc. 
514 ;  75  N.  Y.  Supp.  1003. 

If  the  settlement  was  dishonest  and  col- 
lusive, with  intent  to  defraud  defendants' 
attorneys,  the  court  has  power  to  impose 
the  payment  of  costs  to  defendants'  attor- 
neys by  plaintiff,  as  a  condition  for  grant- 
ing plaintiff's  motion  to  discontinue,  but 
the  evidence  of  fraud  must  be  convincing, 
lb. 

Where  one  who  has  been  adjudged  an 
incompetent  by  reason  of  excessive  use  of 
stimulants  institutes  a  proceeding  to  have 
her  committee  discharged  on  the  ground 
that  she  has  become  competent  to  take  care 
of  herself,  and  upon  issues  being  framed  a 
jury  renders  a  verdict  against  her,  it  is 
improper  for  the  court  to  then  permit  her 
to  discontinue  the  proceeding.  Matter  of 
Larner,  75  App.  Div.  509;  78  N.  Y.  Supp. 
326. 

Upon  a  motion  by  a  plaintiff  for  leave 
to  discontinue  an  action,  an  absolute  order 
of  discontinuance  with  an  award  of  costs  to 
the  defendant  is  unauthorized,  but  the  or- 
der should  impose  the  costs  as  a  condition 
of  discontinuance,  leaving  the  plaintiff  to 
pay  the  costs  and  discontinue,  or  go  on  with 
the  action.  Hyde  v.  Anderson,  112  App. 
Div.  76;  98  N.  Y.  Supp.  62. 

Courts  will  go  far  to  preserve  the  lien  of 
attorneys,  but  will  not  hesitate  to  discon- 
tinue a  suit  at  the  request  of  both  parties, 
when  not  satisfied  from  the  record  that 
plaintiff  authorized  the  commencement  of 
the  action.  Kelly  v.  N.  Y.  City  Railway  Co., 
122  App.  Div.  467;  106  N.  Y.  Supp.  894. 

Notwithstanding  a  disposition  to  preserve 
the  attorney's  lien  wherever  proper,  a  court 
will  discontinue  a  suit  at  the  request  of  an 
infant  plaintiff  for  whom  no  guardian  ad 
litem  has  been  appointed.  Hermann  v.  N. 
Y.  City  Railway  Co.,  122  App.  Div.  469; 
106  N.  Y.  Supp.  896. 

A  suitor  has  a  right  to  discontinue  any 
action  or  proceeding  commenced  by  him 
without  exhibiting  his  reasons  except  where 
substantial  rights  of  other  parties  have  ac- 
crued and  injustice  will  be  done  them  by 
permitting  the  discontinuance.  Schlegel  v. 
Roman  Catholic  Church  of  Most  Holy  Trin- 
ity, 124  App.  Div.  502;  108  N.  Y.  Supp. 
955. 

Where  plaintiff  has  commenced  an  action 
to  declare  invalid  certain  devises  under  a 
will  and  the  defendant  has  put  in  a  general 
denial,  the  plaintiff  has  then  a  perfect 
right  to  discontinue  ex  parte  upon  the  pay- 
ment of  taxable  costs,  there  being  in  such 
case  no  discretion  to  be  exercised.  The 
court  has  no  authority  to  name  other  con- 
ditions than  the  payment  of  taxable  costs 
up  to  the  time  of  discontinuance.     lb. 

Defendants,  having  moved  to  vacate  an 
attachment  granted  in  the  action,  under  a 
special  appearance  for  the  purpose,  plain- 
tiff has  a  right  to  discontinue  the  action 
and  withdraw  the  attachment  by  an  ex 
parte  order  obtained  before  the  determina- 
tion of  the  motion  to  vacate,  and  the  court 
has  no  power,  on  defendants'  motion,  to 
modify  the  order  of  discontinuance  and  in- 


sert therein  a  provision  that  defendants  may 
enter  judgment  dismissing  the  complaint. 
Straus  v.  Guilhon,  80  App.  Div.  50;  80  X. 
Y.  Supp.  180. 

They  are  entitled,  without  entering 
judgment,  to  an  order  of  reference  to  as- 
certain their  damages  under  the  attachment, 
the  discontinuance  and  withdrawal  being 
equivalent  to  a  determination  that  plaintiff 
was  not  entitled  thereto.     lb. 

A  motion  to  discontinue,  without  costs, 
made  after  a  settlement  of  the  action  by 
the  parties  and  the  attorney  for  defend- 
ants, upon  plaintiff's  attorneys'  refusal  to 
discontinue  without  costs,  compelling  de- 
fendants to  interpose  an  answer  setting  up 
the  settlement,  to  file  note  of  issue  and 
serve  notice  of  trial, — Held,  to  have  been 
inadvisedly  granted,  and  defendants'  costs 
and  disbursements  to  be  required  as  a  con- 
dition of  discontinuing.  Himberg  v.  Rogers, 
40  Misc.  190;  81  N.  Y.  Supp.  627. 

In  an  action  at  law  the  plaintiffs  have  a 
right  to  discontinue  the  action  as  against 
the  defendants  who  have  not  been  served, 
without  costs  as  to  those  defendants,  unless 
some  rights  of  the  other  parties  to  the  ac- 
tion would  be  affected  by  such  discontinu- 
ance, in  which  case  the  court,  by  imposing 
conditions,  can  protect  the  rights  of  the 
other  defendants.  Chapman  v.  Wolf,  89 
App.  Div.  563 ;  85  N.  Y.  Supp.  638. 

The  action  of  a  trial  judge  in  marking  a 
case  settled  is  equivalent  to  a  discontinu- 
ance of  the  action  and  should  not  be  done 
where  there  is  an  uncontradicted  allega- 
tion that  the  settlement  is  collusive  and 
fraudulent,  without  taking  steps  to  protect 
the  defendant's  attorney.  Rogers  v.  Mar- 
cus, 93  App.  Div.  552;  87  N.  Y.  Supp.  041. 

The  court  is  justified  in  refusing  a  dis- 
continuance of  a  removed  cause  for  the  pur- 
pose of  bringing  another  action  for  a 
reduced  amount  in  the  original  court,  where 
the  circumstances  justify  a  suspicion  that 
defendant  may  be  at  a  disadvantage  in  that 
tribunal.  Finkelstein  v.  Meenan,  43  Misc. 
376;   87  N.  Y.  Supp.  502. 

Discontinuance  of  action  brought  in  a 
judgment-creditor's  name  after  his  death, 
and  payment  of  costs  to  defendant's  attor- 
ney,— Held,  binding  upon  defendant  Gor- 
eth  v.  Shipherd,  92  App.  Div.  611;  86  N.  Y. 
Supp.  849. 

A  discontinuance  of  an  action  in  the 
municipal  court  on  the  application  of  plain- 
tiff,— Held,  improperly  refused,  although  a 
counterclaim    had    been    interposed,    when 

f>laintiff  desired  to  bring  an  action  for  a 
arger  amount  of  damages  in  the  supreme 
court,  and  the  judgment  of  the  municipal 
court  for  recovery  in  his  favor  might  be  a 
bar  thereto.  Zuckerman  v.  Witkowski,  115 
N.  Y.  Supp.  157. 

In  an  action  for  the  infringement  of  a 
trade-mark,  where  defendant  set  up  in  his 
answer  an  allegation  that  plaintiff's  printed 
statement  annexed  to  his  alleged  trade- 
mark concerning  the  character  and  quality 
of  his  goods  was  false,  and  an  unusual 
number  of  motions  had  been  made  and 
much    testimony  taken    by   commissions,— 
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Held,  that  the  terms  on  which  a  discon- 
tinuance of  the  action  would  be  granted 
were  the  payment  of  a  single  bill  of  tax- 
able costs  to  date  and  a  certain  sum  to 
partly  reimburse  defendants  for  their  out- 
lay in  preparing  their  defense,  and  that 
plaintiff  stipulate,  if  it  brings  another  sim- 
ilar suit,  that  defendants,  or  their  suc- 
cessors, or  those  in  privity  with  them,  may 
use  any  evidence  taken  in  the  discontinued 
action  with  the  same  force  and  effect  as 
though  taken  in  such  new  suit.  American 
West  Indies  Trading  Co.  v.  Porto  Rican 
Amer.  Cigar  Co.,  63  Misc.  518.;  117  N.  Y. 
Supp.  614. 

In  an  action  by  a  judgment-creditor  of  a 
corporation  to  avoid  a  transfer  of  its  as- 
sets to  another  corporation  as  given  with 
the  intention  of  creating  a  preference  to 
certain  of  its  creditors,  where,  pending  the 
action,  a  receiver  of  the  first  corporation 
has  been  appointed  in  sequestration  pro- 
ceedings, and  has  been  made  a  party  to  the 
action  and  united  in  the  plaintiff's  prayer 
for  relief,  the  defendant  transferee  is  not 
entitled,  after  a  decision  has  been  rendered 
in  favor  of  the  plaintiff,  to  procure  a  di«- 
conti  nuance  and  dismissal  of  the  action 
upon  payment  into  court  of  the  amount  of 
the  plaintiffs  claim,  with  interest  and  costs 
and  expenses  of  the  action,  as  the  receiver 
would  be  entitled  to  have  an  affirmative 
judgment  as  prayed  for  by  him,  irrespective 
of  the.  right  of  the  plaintiff  to  continue 
the  action.  Raymond  v.  Security  Trust  & 
Life  Ins.  Co.,  101  App.  Div.  546;  91  N.  Y. 
Supp.  1041. 

Where  an  action  was  commenced  in  dis- 
obedience to  the  written  instructions  of 
plaintiff  to  his  attorney,  and  the  plaintiff 
is  willing  and  able  to  satisfy  his  attorney's 
just  claims,  a  discontinuance  asked  for  by 
both  parties  should  be  granted.  Mitchell 
v.  Mitchell.  143  App.  Div.  172;  127  N.  Y. 
Supp.   1065. 

An  order  of  discontinuance  of  an  action 
brought  by  a  husband  to  annul  a  marriage 
— Held,  to  be  made  conditional  upon  pay- 
ment of  counsel  fee  previously  ordered. 
Feinberg  v.  Feinberg,  140  App.  Div.  924; 
125   N.  Y.  Supp.   384. 

The  terms  upon  which  a  plaintiff,  in  an 
action  at  law,  will  be  allowed  to  discon- 
tinue are  within  the  discretion  of  the  court, 
and  he  is  not  invariably  required  to  pay  all 
the  accrued  costs  as  a  condition.  Susinan 
v.    Dangler,   95  App.    Div.    158;    88   N.    Y. 

Supp.  527. 

The  relator,  who  discontinued  a  proceed- 
ing for  mandamus  in  which  no  decision  has 
been  rendered,  has  no  right  to  have  in- 
serted in  the  order,  "without  prejudice  to 
the  right  of  the  relator  to  sue."  People  ex 
rel.  v.  York,  84  App.  Div.  440;  82  N.  Y. 
Supp.  863. 

The  court  has  power,  on  granting  a  mo- 
tion by  the  board  of  trustees  of  a  village 
to  discontinue  proceedings  instituted  to 
open  a  highway,  to  require  the  payment  of 
damages  and  expenses  to  be  ascertained  by 
a  referee,  in  addition  to  the  ordinary  taxed 
costs    and    disbursements,    as    a    condition. 


Matter  of  Trustees  of  White  Plains,  65  App. 
Div.  417;  72  N.  Y.  Supp.  1026. 

Ordinarily  discontinuance  is  a  right  and 
not  a  favor,  and  the  court  has  no  power 
as  a  condition  of  granting  leave  to  discon- 
tinue an  action  of  libel,  where  there  are  no 
rights  of  the  defendant  to  be  injuriously 
affected  thereby,  and  which  would  be  pro- 
tected by  the  continuance  of  the  action,  to 
require  a  stipulation  that  another  action 
shall  not  be  brought  on  the  same  cause  of 
action.  Kilmer  v.  Evening  Herald  Co.,  70 
App.  Div.  291;   75  N.  Y.  Supp.  243. 

The  granting  of  an  extra  allowance  of 
$225  to  defendant,  applied  for  when  the 
motion  to  discontinue  was  made,  the  ques- 
tions involved  in  the  issues  being  difficult 
and  requiring  more  investigation  than  usual 
in  preparation  for  trial,  and  the  demand  be- 
ing for  $25,000,— Held,  proper,     lb. 

An  application  for  leave  to  discontinue 
an  action  is  addressed  to  the  legal,  not  the 
arbitrary  discretion  of  the  court,  and  it 
may  not  be  denied  capriciously,  but  may  be 
refused  whenever  circumstances  exist  which 
afford  a  basis  for  the  exercise  of  legal  dis- 
cretion; in  such  a  case  the  court  has  but 
to  consider  whether  any  tiling  has  occurred 
since  the  commencement  of  the  action  which 
would  so  far  prejudice  defendant's  interest 
in  the  event  of  a  discontinuance,  as  to  re- 
quire a  denial  of  the  application.  Winans 
v.  Winans.  124  N.  Y.  140;  34  State  Rep. 
850,  affi'g  54  N.  Y.  Supr.  541 ;  6  State  Rep. 
810. 

The  court  has  no  power  to  discontinue 
an  action  of  its  own  motion.  Wilcox  v. 
Daggett,  15  Week.  Dig.  208. 

A  suitor  has  a  right  to  discontinue  any 
action  or  proceeding  commenced  by  him 
except  when  substantial  rights  of  others 
have  accrued  and  injustice  will  be  done  to 
them  by  permitting  a  discontinuance.  Par- 
ker v.  Comm.  Tel.  Co.,  3  State  Rep.  174, 
Churchill,   J. 

And  his  reasons  for  so  doing  are  of 
no  concern  to  the  court.  A  refusal  of  leave 
to  discontinue,  where  nothing  appears  to 
show  that  it  will  injuriously  affect  the 
rights  or  interests  of  the  adverse  party,  is 
not  within  the  discretion  of  the  court,  and 
is  error.  Matter  of  Petition  of  Butler,  101 
N.  Y.  307;   3  How.  N.  S.  509. 

While,  as  a  general  rule,  plaintiff  may, 
on  payment  of  costs,  enter  an  order  of  dis- 
continuance, give  notice  thereof,  and  the 
cause  is  thereby  discontinued,  yet  the  court 
has  the  right  to  control  the  order;  and 
where  circumstances  exist  making  a  dis- 
continuance without  terms  inequitable,  the 
court  may  refuse  it  altogether  or  except  on 
terms,  and  may  open  an  order  entered  ex 
parte.  Carleton  v.  Darcv,  75  N.  Y.  375,  be- 
low, 43  N.  Y.  Supr.  373*. 

Where  an  action  is  brought  against  sev- 
eral alleged  joint  wrong-doers,  plaintiff 
may  at  any  time,  by  leave  of  the  court,  dis- 
continue the  action  as  to  one  or  more  of  the 
defendants.  Dvett  v.  Hvman,  129  N.  Y. 
351;  41  State  Rep.  644,  affi'g  37  State  Rep. 
251. 

The  rule  which  governs  in  ordinary  cases 
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is  not  to  be  strictly  applied  in  actions 
for  divorce;  the  rights  of  the  parties  to  the 
record  are  not  alone  to  be  considered;  the 
public  is  to  be  regarded  as  a  party  and  must 
be  so  treated  by  the  court,  and  for  this  rea- 
son the  court  is  invested  with  a  wider  dis- 
cretion in  the  control  of  such  cases  than  of 
others.     Winans  v.  Winans. 

Where  the  marriage  is  not  denied,  the 
public  has  no  such  interest  in  the  contin- 
uance of  a  divorce  case  as  to  justify  a 
refusal  of  an  application  by  plaintiff  to  dis- 
continue. The  fact  that  the  wife's  charac- 
ter is  aspersed  by  the  bringing  of  the  ac- 
tion is  no  ground  for  denying  a  discontinu- 
ance, as  the  voluntary  withdrawal  of  the 
suit  is  her  best  vindication.  Moore  v. 
Moore,  51  State  Rep.  911;  22  N.  Y.  451, 
Her  rick,  J. 

Discontinuance  on  payment  of  costs. 
— It  is  a  matter  of  course  in  ordinary  cases 
to  permit  a  plaintiff  to  enter  an  order  to 
discontinue  on  payment  of  costs,  at  any 
time  before  an  interlocutory  or  final  decree 
has  been  made.  Cooke  v.  Beach,  25  How. 
356;  Bishop  v.  Bishop,  7  Rob.  194,  Jones, 
J.;  Cummins  v.  Bennett.  8  Paige  79;  Simp- 
son v.  Brewster,  9  Paige  245;.  Harrington 
v.  Libby,  6  Daly  259. 

Where  plaintiff  is  permitted  to  discon- 
tinue, costs  should  be  awarded  only  to  the 
defendants  opposing  the  discontinuance. 
Bloomingdale  v.  Luchow,  75  N.  Y.  Supp.  28, 
App.  Div. 

The  death  of  a  defendant  does  not  re- 
lieve plaintiff  of  such  costs,  where  such  de 
fendant's  attorney  was  served  with  notice, 
and  appeared  and  opposed  the  motion.  lb. 
The  words,  "upon  the  rendering  of  final 
judgment,"  in  §§  3228  and  3229,  were 
added  in  the  latest  revision  of  the  Code. 
They  cannot  probably  have  been  intended 
to  limit  the  right  to  costs  of  either  party 
to  those  cases  alone  in  which  the  action 
is  prosecuted  to  final  judgment.  They  do, 
no  doubt,  limit  the  right  of  the  party  to 
enter  judgment  for  costs  without  direction 
of  the  court;  and  we  assume  that  the  pro- 
vision in  question  does  not  change  the  rule 
of  practice  which  has  so  long  and  uniform- 
ly prevailed,  that  the  defendant  in  a  com- 
mon-law action  will  have  the  costs  which 
have  already  accrued  awarded  to  him  by 
the  court  as  a  condition  of  the  discontin- 
uance of  the  action  by  the  plaintiff,  except 
in  a  case  where  such  an  award  of  costs 
would  work  manifest  injustice  to  plaintiff. 
Agar  v.  Tibbets,  30  State  Rep.  456 ;  56  Hun 
272;   Iff  Civ.  Proc.  338. 

An  unexpected  decision  of  the  court  of 
appeals,  which  renders  useless  the  further 
prosecution  of  an  action,  is  not  a  ground 
for  exempting  the  plaintiff,  seeking  a  dis- 
continuance thereof,  from  the  payment  of 
the  costs  which  have  already  accrued  in  the 
action.     lb. 

Where  an  administrator .  of  the  estate 
of  a  deceased  lunatic  commenced  proceed- 
ings by  petition  in  the  common  pleas,  to 
compel  the  committee  of  the  lunatic  to  ac- 
count and  to  deliver  over  the  property  re- 
maining,   and    thereafter    entered    an    ex 


parte  order  of  discontinuance,  the  costs  to 
be  paid  by  the  administrator,  which  or- 
der, after  tender  of  costs,  was  vacated  by 
the  court,  and  thereupon  the  administrator 
moved  for  leave  to  discontinue,  which  was 
denied,  the  only  facts  snown  being  that 
after  the  entry  of  the  first  order  the  admin- 
istrator had  commenced  an  action  in  the 
supreme  court  to  settle  the  accounts, — Held, 
that  there  was  no  just  basis  for  the  refusal 
of  leave  upon  which  any  discretion  was 
called  into  exercise  or  could  operate;  and 
that  the  denial  of  the  motion  was  error. 
Matter  of  Petition  of  Butler,  101  N.  Y.  307; 
3  How.  N.  S.  509. 

If  costs  are  not  paid,  defendant  may 
proceed  or  ask  to  have  the  action  dis- 
missed if  not  prosecuted,  but  he  cannot 
enter  a  judgment  for  costs.  Hicks  v.  Bren- 
nan.  10  Abb.  304,  Leonard,  J. 

Where  complainant  obtains  the  usual  or- 
der to  discontinue,  upon  payment  of  costs, 
defendant  may  apply  to  the  court  to  en- 
force the  payment,  or  if  the  costs  are  not 
paid  after  a  demand,  he  may  consider  the 
action  as  still  in  court,  and  may  plead 
its  pendency  as  a  defense  to  a  subsequent 
action,  or  apply  to  the  court  to  stay  pro- 
ceedings in  the  second  suit  until  the  costs 
of  the  first  are  paid.  Cummins  v.  Bennett, 
8  Paige  79;  Simpson  v.  Brewster,  9  Paige 
245;   Saxton  v.  Stowell,  11  Paige  526. 

If  the  order  allows  discontinuance  within 
a  time  limited,  the  party  cannot  .appeal, 
and  on  affirmance  of  the  order  elect  to  dis- 
continue after  the  time  limited.  Ferry  v. 
Bk.  of  Cent.  New  York,  9  Abb.  100,  Mul- 
len, J. 

An  order  of  discontinuance  and  that 
plaintiff  pay  defendant's  costs  when  taxed, 
is  valid  from  the  time  it  is  served,  and 
plaintiff  is  not  in  default  till  defendant  has 
procured  his  costs  to  be  adjusted  and  de- 
manded. People  v.  Tweed,  63  N.  Y.  202; 
50  How.  26,  below,  5  Hun  382. 

Discontinuance  without  costs.— After 
a  defendant  has  appeared  generally,  plain- 
tiff cannot  discontinue  ex  parte  without 
payment  of  costs.  Kenna  v.  Atlas  Steam- 
ship Co.,  19  Abb.  N.  C.  265,  Lawrence,  J. 

Where  one  suing  en  autre  droit  has  com- 
menced a  wrong  suit  by  mistake,  or  has 
ascertained  that  it  would  be  useless  to  pro- 
ceed in  consequence  of  facts  subsequently 
discovered,  he  will  be  permitted  to  discon- 
tinue without  the  payment  of  costs.  Ar- 
noux  v.  Steinbrenner,  1  Paige  82;  Phoenix 
v.  Hill,  3  Johns.  249. 

So  an  assignee  of  an  insolvent  debtor. 
Reeder  v.  Seely,  4  Cow.  548;  or  a  receiver. 
St.  John  v.  Denison,  9  How.  343,  Bacon,  J. 
Special  Term  has  power,  in  an  equit- 
able action,,  and  especially  where  a  change 
in  the  law  has  rendered  the  litigation  un- 
necessary and  fruitless,  to  allow  a  discon- 
tinuance without  costs.  Johnston  v.  Gar- 
side,  53  State  Rep.  740;  24  N.  Y.  Supp. 
243. 

In  an  action  commenced  against  a  wrong 
defendant,  plaintiff's  motion  for  leave  to 
discontinue  without  costs  will  be  denied, 
where  he  shows  no  sufficient  excuse  for  the 
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mistake,  and  where  defendant  has  been 
put  to  the  expense  of  a  trial.  Layman 
v.  N.  Y.  Bk.  Note  Co.,  20  N.  Y.  Supp.  431, 
N.  Y.  Supr.,  Gildersleeve,  J. 

On  the  death  of  a  sole  plaintiff,  pend- 
ing an  action,  his  executors  may  be  allowed 
to  discontinue  without  costs  on  showing 
that  defendant  is  insolvent.  Banta  v.  Mar- 
sellus,  2  Barb.  373. 

Discontinuance  without  costs  allowed 
where  defendant,  sued  as  trustee,  had  re- 
signed the  day  before  service,  and  con- 
cealed the  fact.  Smith  v.  Britt,  8  Week. 
Dig.   76. 

Where  a  consul  is  inadvertently  sued, 
jointly  with  other  defendants,  plaintiff  may 
discontinue  without  costs  as  to  such  de- 
fendant. Taaks  v.  Schmidt,  19  How.  413, 
Leonard,  J. 

But  a  plaintiff  who  is  not  an  executor 
or  administrator  will  rarely  be  allowed  to 
discontinue  without  payment  of  costs,  not 
even  if  it  should  appear  that  he  would  be 
entitled  to  a  judgment  if  he  proceeded  in 
the  action.  Lewis  v.  Germond,  1  Paige 
300;  Pennell  v.  Wilson,  6  Rob.  661;  2  Abb. 
N.  S.  466.  And  see  Hammersley  v.  Barker, 
2  Paige  372. 

The  court  may  allow  any  action  to  be 
discontinued  without  costs  at  any  time  be- 
fore final  judgment.  Wenzel  v.  Murphy,  1 
City  Ct.  R.  262,  McAdam,  J. 

In  an  equitable  action  for  accounting  the 
court  may  allow  a  discontinuance  without 
costs.     Breine  v.  Pfeifer,  10  Reporter  342. 

Where  an  action  has  been  discontinued 
by  submission  to  arbitration  neither  party 
can  recover  costs.  Pierson  v.  Van  Marter, 
17  Week.  Dig.   183. 

An  order  of  Special  Term  is  improper 
which  allows  a  discontinuance  without 
costs  where  plaintiff  recovered  judgment  in 
an  action  in  which  costs  were  a  right,  but 
was  reversed  with  costs  to  abide  the  event. 
Van  Wyck  v.  Baker,  11  Hun  309. 

Discontinuance  on  appeal  allowed  with- 
out costs  where  the  law  had  been  changed 
since  the  appeal  was  taken.  Gale  v.  Wells, 
7  How.  191,  Ct.  of  App. ;  Porter  v.  Jones, 
7  How.  192,  Ct.  of  App. 

In  Sunney  v.  Roach,  4  Abb.  16,  C.  P., 
Brady,  J.,  the  N.  Y.  common  pleas  per- 
mitted an  appellant  to  discontinue  with- 
out costs ;  the  court  of  appeals  having,  after 
the  appeal  was  taken,  decided,  contrary  to 
what  had  previously  been  held  by  common 
pleas,  that  no  appeal  could  be  maintained. 
Porter  v.  Jones. 

Pending  an  action  by  an  executrix, 
brought,  by  leave  of  the  surrogate,  upon 
the  bond  of  an  executor  whose  letters  testa- 
mentary had  been  revoked,  in  which  plain- 
tiff sued  as  executrix  and  individually,  and 
on  behalf  of  persons  interested  in  the  es- 
tate, the  order  which  revoked  the  letters 
testamentary  to  the  executor  was  reversed. 
— Held,  that  plaintiff  could  not  be.  allowed 
to  discontinue  the  action  without  costs. 
Hood  v.  Hood,  12  Daly  113. 

As  to  costs  on  discontinuance  in  equity, 
see  Pennell  v.  Wilson,  5  Rob.  661;  2  Abb. 
N.  a  466. 


Where  a  plaintiff  recovers  costs  against 
one  of  several  defendants,  defending  jointly, 
he  may  enter  a  discontinuance  as  to  the 
others  without  payment  of  costs.  Staf- 
ford v.  Onderdonk,  8  Barb.  99;  2  C.  R.  115. 

If,  by  plaintiff's  own  act,  the  object  of 
the  action  is  defeated,  he  cannot  be  per- 
mitted to  discontinue  without  costs.  Ham- 
mersley v.  Barker,  2  Paige  372. 

Plaintiffs,  claiming  to  be  simple  contract 
creditors  of  defendants,  brought  this  action 
upon  the  ground  that  a  general  assignment 
made  by  defendants  and  certain  confes- 
sions of  judgment  and  chattel  mortgages 
were  void  as  preferences;  they  obtained  an 
injunction,  which  the  General  Term  re- 
versed; also  a  receiver  was  appointed  who 
subsequently  sold  the  property.  It  ap- 
peared that  in  fact  at  the  time  of  the 
commencement  of  this  action  plaintiffs  were 
not  creditors  of  defendants,  having  pre- 
viously parted  with  their  claims.  They 
were  allowed  to  discontinue  without  costs. 
— Held,  that  this  was  an  erroneous  exercise 
of  discretion;  that  they  should  be  allowed 
to  discontinue  on  payment  of  one  bill  of 
costs,  but  that  the  order  provide  and  de- 
termine that  plaintiffs  were  not  entitled  to 
the  injunction  and  that  a  referee  be  ap- 
pointed to  assess  defendants'  damages 
thereby.  Sweetzer  v.  Smith,  27  State  Rep. 
628;  8  N.  Y.  Supp.  156. 

Where  a  motion  is  made  by  plaintiff  to 
discontinue  on  the  ground  that  the  par- 
ties had  settled  their  differences,  and  it  ap- 
pears to  have  been  collusively  done,  for  the 
purpose  of  defrauding  the  attorney  of  his 
costs,  payment  of  costs  will  be  imposed  as 
a  condition  of  granting  the  motion.  Filer 
v.  Korn,  23  N.  Y.  Supp.  115,  N.  Y.  City.  Ct. 

On  reference  of  a  claim  against  the  es- 
tate of  a  decedent,  a  judgment  for  plain- 
tiff was  set  aside  by  Special  Term,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event.  No  new  trial  was  had,  but  plain- 
tiff moved  for  leave  to  discontinue.  The 
court  in  granting  the  motion  assessed  plain- 
tiff only  for  defendant's  taxable  disburse- 
ments and  the  costs  of  opposing  the  motion. 
The  referee  found  that  the  claim  was  for 
seed  never  delivered  in  the  lifetime  of  dece- 
dent, but  which,  after  his  death,  was  re- 
cived  by  another  person,  and  all  but  a 
small  portion  sown  on  a  farm,  of  which 
decedent  was  seized  at  the  time  of  his 
death,  and  that  his  administrator  cut  the 
hay  raised  from  the  seed. — Held,  that  there 
was  no  ground  for  the  exercise  of  the  discre- 
tionary power  of  the  court  to  discontinue 
an  action  without  the  payment  by  plaintiff 
of  the  statutory  costs.  Clossev  "v.  Avers, 
17  N.  Y.  Supp.  278. 

As  to  discontinuance  of  actions  for  pen- 
alties under  Game  Law,  see  Forest,  Fish, 
and  Game  Law,  L.  1900,  c.  20,  §  185. 

Discontinuance  after  a  defense  of  in- 
fancy.— In  an  action  against  several,  as 
joint  defendant,  if  one  of  them  sets  up  the 
defense  of  infancy,  the  court,  on  motion 
before  trial,  will  give  leave  to  discontinue 
as  to  such  defendant  without  costs.  Cuyler 
v.  Coats,  10  How.  141,  Welles,  J.;  Welling- 


4844 


COSTS,    ON    A    DISCONTINUANCE. 


§3260 
c.21,t.2,a.l 


ton  v.  Classon,  18  How.  10;  9  Abb.  176, 
lngraham,  J. 

But  the  motion  must  be  made  promptly. 
Fowler  v.  Elliget,  1  Sheldon  427,  Sheldon, 
J. 

If  he  suffers  further  costs  to  be  incur- 
red after  he  has  knowledge  of  the  de- 
fense of  infancy,  he  must  pay  such  sub- 
sequent costs  before  he  will  be  permitted  to 
discontinue.  St.  John  v.  Hart,  16  How.  192. 
lngraham,  J. 

Where  defendants  were  minors,  and  ob- 
tained merchandise  on  credit,  and,  when 
sued,  interposed  the  plea  of  infancy,  plain- 
tiffs were  permitted  to  discontinue  without 
costs.     Van  Buren  v.  Fort,  4  Wend.  209. 

Insolvency. — When  a  defendant,  pending 
the  action,  obtains  an  insolvent's  discharge, 
or  a  discharge  in  bankruptcy,  the  court 
will  permit  plaintiff  to  discontinue  without 
costs.  But  where  plaintiff,  knowing  of  de- 
fendant's discharge,  goes  on  with  the  suit, 
he  will  be  required,  if  he  afterwards  dis- 
continue, to  pay  the  costs  to  which  de- 
fendant was  subject  after  the  discharge. 
Lrudington  v.  Bell,  45  N.  Y.  Supr.  513. 

On  a  motion  for  leave  to  discontinue 
without  costs,  in  consequence  of  defendant's 
discharge  in  bankruptcy,  it  must  appear, 
upon  the  facts  disclosed,  that  it  is  equit- 
able and  just  that  plaintiff  should  be  thus 
relieved.  If  it  appears  that  he  never  had 
a  cause  of  action  or  that  he  was  not  misled 
by  appearances  created  by  defendant  into 
bringing  the  action  it  should  not  be  al- 
lowed, lb.  See  Hart  v.  Storey,  1  Johns. 
143;  Steinbach  v.  Hallett,  1  Johns.  141. 

But  defendant  must  have  been  actually 
discharged.  WTheaton  v.  McGlade,  1  Wend. 
34. 

State  prison. — Plaintiff  allowed  to  dis- 
continue without  costs  where  defendant  is 
sent  to  State  prison.  Lackey  v.  McDonald, 
1  Cai.  116. 

Discontinuance   after   counterclaim. — 

The  mere  fact  that  defendant  has  pleaded 
a  counterclaim  does  not  preclude  plaintiff 
from  having  his  application  granted.  Cohn 
v.  Anathan,  24  State  Rep.  295;  16  Civ. 
Proc.  178.  N.  Y.  City  Ct.;  Felix  v.  Van- 
slooten,  17  N.  Y.  Supp.  844;  43  State  Rep. 
791,  N.  Y.  City.  Ct. 

After  a  counterclaim  has  been  set  up 
and  admitted  of  record,  i.  e.,  not  replied  to, 
the  superior  court  will  not  allow  plaintiff 
to  discontinue  as  a  matter  of  course;  spe- 
cial grounds  mu#t  be  shown  in  favor  of 
the  application.  Cockle  v.  Underwood,  1 
Abb.  1 ;  12  N.  Y.  Leg.  Obs.  283,  affi'd  3  Duer 
676. 

In  the  supreme  court  (1st  district)  it 
has  been  held,  that  even  where  defendant 
sets  up  a  counterclaim  plaintiff  may  dis- 
continue of  course,  before  the  expiration 
of  the  time  limited  for  a  reply.  The  court 
distinguishes  their  decision  from  that  in 
the  superior  court;  the  application  to  dis- 
continue in  that  case  not  having  been  made 
until  after  the  time  to  reply  had  expired, 
and  when,  by  not  replying,  plaintiff  had  ad- 
mitted   of    record    the    counterclaim.     Sea- 


board A.  Roanoke  R.  R.  Co.  v.  Ward,  1  Abb. 
46;    18  Barb.  595. 

To  the  same  effect.  Oaksmith  v.  Suth- 
erland, 1  Hilt.  265;  4  Abb.  15. 

If  an  answer  contains  a  counterclaim 
which  stands  confessed  for  want  of  a  reply 
or  demurrer,  plaintiff  cannot  discontinue 
without  leave.  Geenia  v.  Keah,  66  Barb. 
245,  Potter,  J. 

If  an  answer  in  divorce  sets  up  coun- 
ter charges  of  adultery,  and  an  issue  had 
been  joined,  discontinuance  will  not  be  al- 
lowed. Campbell  v.  Campbell,  12  Hun  636, 
affi'g  54  How.  115. 

Leave  will  not  be  refused  where  a  coun- 
terclaim has  been  interposed,  unless  it 
would  be  jeopardized  or  defendants  have  se- 
cured some  right  in  reference  to  the  subject- 
matter  of  the  action  or  the  counterclaim,  of 
which  they  would  be  deprived.  Pac.  Mail 
S.  S.  Co.  v.  Leuling,  7  Abb.  N.  S.  37,  C.  P., 
Brady,  J. 

As  to  effect  of  counterclaim.  Rees  v. 
Van  Patten,  13  How.  258,  Paige,  J. 

A  dismissal  of  the  complaint  at  the  trial 
on  defendant's  motion  where  a  counter- 
claim is  Bet  up  is  not  proper.  Miller  v. 
Freeborn.,  4  Rob.  608. 

Leave  to  plaintiff  to  discontinuance 
should  be  refused,  where  defendant,  by  a 
discontinuance,  would  lose  his  remedy  on 
his  counterclaim,  as  where  such  remedy 
would  be  barred  by  the  statute  of  limita- 
tions. Van  Alen  v.  Schermerhorn,  14  How. 
287,  Harris,  J.;  Rees  v.  Van  Patten,  13 
How.  258,  Paige,  J. 

Plaintiff  not  allowed  to  discontinue  with- 
out costs,  because  the  defense  is  the  statute 
of  limitations.  Houseman  v.  Rosenfield,  18 
Abb.  379. 

In  replevin  plaintiff  cannot  discontinue 
of  course  where  property  has  been  delivered 
to  him.  Wilson  v.  Wheeler,  6  How.  49, 
Hand,  J. 

In  an  action  to  restrain  defendants  from 
interfering  with  a  fence  inclosing  an  al- 
leged private  road,  which  defendants  tore 
down,  they  set  up  in  their  answer  a  right 
to  use  such  road,  and  also  asked  an  injunc- 
tion to  restrain  plaintiff  from  building  up 
the  fence. — Held,  that  the  answer  set  up  an 
equitable  counterclaim,  entitling  defendants 
to  affirmative  relief,  and  plaintiff  should 
not  be  granted  leave  to  discontinue  with- 
out consent  of  defendants,  unless  he  stipu- 
late not  to  close  the  road  against  defend- 
ants. Iselin  v.  Smith,  16  N.  Y.  Supp.  683; 
62  Hun  221 ;  42  State  Rep.  161. 

An  application  by  plaintiff,  a  foreign 
manufacturing  corporation,  to  discontinue 
an  action,  on  the  ground  of  the  discovery  of 
unusual  difficulties  in  proving  its  claim, 
commenced  by  it  for  breach  of  contract, 
in  which  defendants  set  up  counterclaims 
for  breaches  of  the  same  contract  by  plain- 
tiff, is  properly  denied,  notwithstanding 
plaintiff's  attorney  agrees  to  stipulate  to 
bring  another  action  in  which  the  counter- 
claims may  be  set  up,  it  not  appearing  that 
he  has  authority  thus  to  bind  plaintiff,  and 
especially  as  plaintiff  may  accomplish  Che 
object  of  a  new  suit  by  amendment  of  the 
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complaint.  Washington  Glass  Co.  v.  Benja- 
min, 17  N.  Y.  Supp.  135;  43  State  Rep.  352. 

Another  action  pending. — The  fact  of 
another  action  pending  for  the  same  cause 
in  a  foreign  State  is  no  reason  for  order- 
ing a  discontinuance  of  the  action  in  this 
State.  Republic  of  Mexico  v.  Arrangois, 
1  Abb.  437,  affi'd  5  Duer  643.  See  Lift- 
child  v.  Smith,  7  Rob.  306,  Jones,  J. 

Where  the  pendency  of  a  former  action 
is  pleaded,  plaintiff  may  discontinue;  and 
such  discontinuance  defeats  the  answer. 
Averill  v.  Patterson,  10  N.  Y.  500;  10  How. 
85. 

But  he  cannot,  after  the  time  of  the  is- 
sue in  the  first  action,  enter  an  order  of 
discontinuance  nunc  pro  tunc.  Bedell  v. 
Powell,  13  Barb.  183. 

The  pendency  of  an  action  on  behalf  of 
all  the  creditors  is  not  a  reason  for  order- 
ing a  discontinuance  of  an  action  by  an 
individual  creditor,  commenced  subsequent- 
ly, but  before  judgment  in  the  first  action. 
La  Cliaise  v.  Lord,  10  How.  461;  4  E.  D. 
S.  610;  1  Abb.  213,  Ingraharo,  J. 

Conditions  imposed  on  discontinuance. 
— Where,  pending  a  foreclosure,  a  witness 
was  examined  de  bene,  under  a  stipulation, 
and  his  testimony  was  considered  a  defense 
to  the  action,  the '  witness  having  died, 
plaintiff  was  not  allowed  to  discontinue, 
except  on  the  terms  of  paying  costs  and 
stipulating  that  in  any  future  action  for 
the  same  cause  the  testimony  of  the  de- 
ceased witness  might  be  read.  Young  v. 
Bush.  36  How.  240. 

When  defendant  not  compelled  to  pay 
costs. — Defendant  cannot  be  required  to  pay 
costs  as  a  condition  of  a  discontinuance  by 
plaintiff.  Fleischman  v.  Fleischman,  29  N. 
Y.  Supp.  1031. 

Time  of  discontinuance. — Where  there 
has  been  no  appearance,  an  order  of  dis- 
continuance will  be  granted  as  of  course, 
and  without  costs,  fiow  P.  A  B.  B.  Co.  v. 
X.  Y.  B.  B.  Co.,  16  Civ.  Proc.  120,  N.  Y. 
City  Ct. 

Although  an  attorney  has  been  actually 
employed,  if  no  notice  of  retainer  has  been 
served,  plaintiff  may  discontinue  without 
payment  of  costs.  Schenck  v.  Fancher,  14 
How.  05,  Paige,  J.;  Hull  v.  Peters,  7  Barb. 
331.  Contra,  Foster  v.  Bown,  1  C.  R.,  N. 
S.  236,  C.  P.,  Dalv,  J. 

There  is  no  right  to  discontinue  as  of 
course  on  payment  of  costs  after  a  verdict 
or  decision.  Learned  v.  Tillotson,  48  N. 
Y.  Supr.  16. 

Plaintiff's  right  to  discontinue  on  pay- 
ment of  costs  terminates  on  judgment  or 
when  the  case  is  ready  for  judgment,  as 
defendant  has  then  a  right  to  the  adjudi- 
cation, though  unfavorable  to  him.  Carle- 
ton  v.  Darcy,  43  N.  Y.  Supr.  373;  on  ap- 
peal,  75   N.   Y.  375. 

When  the  cause  was  reached  on  the  cal- 
endar, plaintiff  proposed  to  discontinue,  but 
defendant's  counsel  moved  a  dismissal  of 
the  complaint,  which  was  granted, — Held, 
proper.     Duncan  v.  De  Witt,  7  Hun  184. 

Discontinuance  should  not  be  allowed 
after  the  submission  of  agreed  evidence  and 


a  refusal  to  take  further  evidence.     Clear- 
water v.  Decker,  13  Hun  63. 

After  an  order  for  a  new  trial  at  Gen- 
eral Term,  plaintiff  will  not  be  allowed  to 
discontinue  while  the  amount  of  the  costs 
is  in  dispute  and  unpaid.  North  v.  Sar- 
geant,   14  Abb.  223. 

Inability  to  furnish  the  necessary  se- 
curity upon  an  anticipated  appeal  from  an 
unfavorable  judgment  cannot  be  received  as 
a  reason,  in  the  absence  of  other  competent 
causes,  why  the  discontinuance  of  an  action 
which  was  progressed  almost  to  completion 
should  be  allowed.  Albright  v.  Voorheee, 
13  Week.  Dig.  524. 

Plaintiff  commenced  by  different  attor- 
neys two  actions  to  foreclose  the  same 
mortgage.  While  both  were  pending  an  or- 
der was  made  against  defendant's  objection 
for  discontinuance  of  the  second  action  on 
payment  of  costs.  Plaintiff  then  procured 
an  ex  parte  order,  vacating  the  former  one, 
reviving  the  second  action  and  discontinu- 
ing the  first. — Held,  irregular,  because 
granted  without  notice  and  because  a  dis- 
continued action  should  not  be  revived  un- 
less the  discontinuance  was  obtained  by 
fraud.     Smith  v.  Green,  14  Hun  529. 

A  plaintiff  cannot  amend  by  leaving  out 
the  name  of  a  defendant,  so  as  to  discon- 
tinue as  against  him,  without  costs. 
Chase  v.  Dunham,  1  Paige  572. 

An  appellant  cannot  dismiss  his  appeal 
by  serving  a  notice  of  discontinuance;  he 
must  enter  •  an  order  to  discontinue,  and 
pay  the  costs.  Burnett  v.  Harkness,  4  How. 
158;  2  C.  R.  100;  Bedell  v.  Powell,  13 
Barb.  183;  Warren  v.  Eddy,  13  Abb.  28; 
32  Barb.  664. 

The  order  is  nugatory  after  an  appear- 
ance unless  the  costs  are  paid.  Averill  v. 
Patterson,   10  N.  Y.  500;    10  How.  88. 

Otherwise  if  there  is  no  appearance. 
Smith  v.  White,  7  Hill  520. 

Contra,  if  defendant  is  not  in  default. 
Weigan  v.  Held,  3  Abb.  462,  C.  P.,  Brady,  J. 

Where  there  is  an  order  permitting  a 
discontinuance  on  giving  notice  of  election 
so  to  do,  no  further  order  is  needed.  Ferry 
v.  Bk.  of  Cent.  New  York,  9  Abb.  100,  Mul- 
len, J. 

On  motion  for  an  order  of  discontinu- 
ance on  the  ground  that  one  of  the  defend- 
ants has  settled  and  discharged  plaintiff's 
claim,  such  evidence  must  be  furnished  as 
would  sustain  a  plea  of  puis  darrein  contin- 
uance or  a  supplemental  answer  setting  up 
such  plea.     Connors  v.  Titus,  10  Hun  235. 

Who  may  discontinue. — Where  an  ac- 
tion is  brought  under  the  excise  statute  in 
the  name  of  an  overseer  of  the  poor,  but  in 
fact  by  a  private  complainant,  the  former 
cannot  discontinue  it.  Record  v.  Messenger, 
8  Hun  283;  Rogers  v.  Coyle,  19  Week.  Dig. 
120. 

Overseers  of  the  poor,  after  the  expira- 
tion of  their  term  of  office,  and  after  others 
have  been  elected  to  their  places,  cannot 
discontinue  an  action  previously  com- 
menced in  their  names  as  overseers. 
Wright  v.  Smith,  13  Barb.  414.  Contra, 
Bellinger  v.  Birge,  54  Hun  511. 
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Semble,  the  court  will  not  permit  a  suit 
for  the  dissolution  of  a  partnership  and 
the  settlement  of  the  partnership  debts,  to 
be  discontinued  by  act  or  consent  of  the 
parties.  There  must  be  a  special  applica- 
tion to  the  court,  and  notice  to  the  part- 
nership creditors.  Rutter  v.  Tallis,  5  Sand. 
610. 

The  court  refused  to  interfere  with  a 
discontinuance  of  an  action  brought  by  the 
people  consented  to  by  a  former  attorney- 
general,  though  his  successor  assented  to 
vacating  the  discontinuance.  People  v.  Cen- 
tral Cross  Town  R.  R.  Co.,  21  Hun  476. 

Creditors  not  parties  to  an  action  brought 
for  the  benefit  of  all  interested,  acquire  no 
rights  until  judgment.  Plaintiffs  and  de- 
fendants must  be  left  to  prosecute,  and  de- 
fend, without  regard  to  the  claims  of  cred- 
itors, and  the  court  will  not  grant  an  order 
that  the  action  be  deemed  prosecuted  for 
their  benefit  from  its  commencement  so  as 
to  preclude  defendants  from  claiming  dis- 
continuance on  paying  plaintiff's  judgment. 
Mattison  v.  Demarest,  1  Rob.  717;  10  Abb. 
356. 

The  receiver  of  a  corporation  in  which 
plaintiff  was  a  stockholder  refused  her  re- 
quest to  sue  defendants  for  an  injury  to 
tne  rights  of  stockholders,  and  plaintiff  her- 
self brought  the  suit,  making  the  receiver 
a  party.  The  latter  appeared  and  answered, 
asking  a  dismissal  of  the  action,  with  costs, 
but  served  no  answer  seeking  affirmative 
relief  on  the  principal  defendants. — Held, 
that  plaintiff  might  discontinue  the  action 
before  entry  of  judgment  without  notice  to 
the  receiver,  whether  or  not  a  new  action 
would  be  barred  by  limitation.  Beadleston 
v.  Alley,  7  N.  Y.  Supp.  747;  28  State  Rep. 
89,  appeal  dism'd,  29  State  Rep.  994,  Ct. 
of  App. 

An  order  of  discontinuance  may  be  en- 
tered on  stipulation  ex  parte,  and  without 
application  to  or  special  direction  of  the 
court.  McBratney  v.  R.,  W.  A  O.  R.  R.  Co., 
87  N.  Y.  467,  aftVg  19  Hun  385. 

What  costs  to  be  paid. — Defendant  is 
entitled,  upon  its  discontinuance,  to  costs 
to  date,  where,  if  finally  successful  in  the 
action,  he  would  be  entitled  as  a  matter 
of  right  to  costs,  except  in  cases  where  such 
an  award  of  costs  would  work  manifest 
injustice  to  plaintiff.  Agar  v.  Tibbetts,  18 
Civ.  Proc.  338. 

Semble,  after  a  defendant  has  been  ar- 
rested at  the  commencement  of  the  action 
and  moved  to  vacate  the  order  of  arrest 
plaintiff  cannot  discontinue  of  course  with- 
out paying  the  costs  of  the  motion  to  va- 
cate. Crockett  v.  Smith,  14  Abb.  62,  Leon- 
ard, J. 

The  court  may  impose  the  payment  of 
taxable  costs  as  a  condition  of  discontinu- 
ance. Tubbs  v.  Hall,  12  Abb.  N.  S.  237, 
C.  P.,  J.  F.  Daly,  J.  Also  an  allowance, 
and  it  is  especially  proper  if  a  counterclaim 
has  been  interposed.     lb. 

The  discretion  of  the  court  in  permit- 
ting a  discontinuance  is  not  limited  to  the 
imposition    of    taxable    costs.     Matter    of 


Waverly  Water  Wks.,  85  N.  Y.  478,  rev'g 
16  Hun  57. 

Where  proceedings  to  acquire  property 
by  eminent  domain  are  discontinued,  the 
terms  of  such  discontinuance  rest  in  the 
discretion  of  the  court.  By  applying  to 
the  court  for  leave  to  discontinue,  the  party 
so  doing  concedes  to  the  court  the  power 
to  determine  the  terms  upon  which  the  dis- 
continuance shall  be  granted.  Matter  of 
City  of  Yonkers,  12  State  Rep.  567.  See 
§  3374. 

Where  an  action  was  brought  in  a  coun- 
ty court  against  numerous  defendants,  all 
residing  within  the  county,  fifteen  of  whom 
appeared  and  answered  by  one  attorney 
and  the  others  by  different  attorneys,  and 
the  defenses  of  all  were  identical  and  the 
action  was  discontinued  as  to  one  and  the 
summons  and  complaint  amended  so  as  to 
bring  in  two  new  defendants,  and  thereafter 
leave  to  discontinue  was  asked  on  the 
ground  that  these  two  new  parties  were 
not  residents  of  the  county, — Held,  that 
such  leave  was  properly  granted,  and  the 
terms  upon  which  it  was  granted  rested 
in  the  sound  discretion  of  the  court,  which 
was  properly  exercised  in  directing  a  dis- 
continuance on  payment  of  one  bill  of  costs. 
Exstein  v.  Robertson,  17  Civ.  Proc.  23;  23 
State  Rep.  1;  6  N.  Y.  Supp.  429. 

Where,  in  an  action  upon  a  note  against 
maker  and  indorser,  the  summons  was  not 
served  upon  one  of  the  defendants  until 
after  one  had  appeared  and  answered,  and 
it  appeared  that  the  answers  of  the  defend- 
ants were  substantiallv  different  and  that 
separate  answers  were  necessary, — Held, 
that  upon  discontinuance  plaintiff  should 
pay  the  statutory  costs  of  each  defendant 
notwithstanding  they  appeared  by  the  same 
attorney.  Mazet  v.  Crow,  18  Civ.  Proc. 
178;  10  N.  Y.  Supp.  743,  N.  Y.  City  Ct., 
Giegerich,  J. 

Where  plaintiff's  attorney  had  agreed 
to  receive  a  fee  contingent  upon  recovery 
out  of  the  amount  collected,  and  it  did  not 
appear  as  matter  of  fact  that  the  same  was 
greater  than  the  taxable  costs,  defendant 
was  allowed  to  discontinue  on  payment  of 
taxable  costs.  Wright  v.  Wright,  41  N.  Y. 
Supr.  432.  As  to  attorney's  lien,  see  §  66, 
as  amended. 

In  an  action  to  abate  a  nuisance,  the 
referee  having  failed  to  decide  within  the 
requisite  time,  defendant  ended  the  refer- 
ence, and  plaintiff  moved  to  discontinue 
without  costs,  showing  partial  success,  and 
was  allowed  to  do  so  on  payment  of  $10 
costs  of  motion.  Lochlin  v.  Casler,  52  How. 
22,  Lawrence,  J. 

Where  plaintiff's  attorney  procures  from 
defendant  personally  a  consent  that  plain- 
tiff may  discontinue,  enters  no  order,  and 
gives  no  notice  of  such  consent  to  defend- 
ant's attorney,  and  suffers  him  to  proceed 
in  the  action,  plaintiff  cannot  discontinue 
without  paying  defendant's  attorney  his 
costs  subsequent  to  obtaining  such  consent 
Pilger  v.  Gou.  21  How.  165;  12  Abb.  244, 
N.  Y.  Supr.,  Robertson,  J. 

If,  before  the  service  of  an  order  allow* 
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ing  a  party  to  discontinue  on  payment  of 
costs,  the  adverse  party  has  noticed  the 
cause  for  trial,  such  adverse  party  is  en- 
titled, as  a  part  of  the  costs,  to  the  fee  for 
proceedings  subsequent  to  notice  of  trial. 
Hall  v.  Lindo,  8  Abb.  341,  C.  P.  Hilton,  J. 

Where,  on  the  trial,  plaintiff  asks  for 
leave  to  discontinue  as  to  a  defendant  who 
has  answered  separately,  he  may  be  per- 
mitted to  do  so,  but  it  should  be  on  the 
condition  of  paying  the  costs  of  such  de- 
fendant.   Marks  v.  Bard,  1  Abb.  63. 

The  county  court  has  no  power,  in  an 
action  at  law  to  recover  money  only,  to  per- 
mit a  discontinuance  upon  payment  of  mo- 
tion costs  of  $10  only.  Claflin  v.  Robert- 
son, 23  State  Rep.  305;  6  N.  Y.  Supp.  430. 

In  foreclosure  the  court  will  permit 
plaintiff,  on  receiving  his  debt  and  costs,  to 
dismiss  his  suit,  without  paying  costs  to 
junior  incumbrances,  who  have  appeared 
to  protect  their  rights.  So  as  to  the  mort- 
gagor personally  liable  for  the  debt,  who 
has  conveyed  the  mortgaged  premises  sub- 
ject to  its  payment.  Gallaher  v.  Egan,  2 
Sand.  742.  But  see  contra,  Pennell  v.  Wil- 
son, 2  Abb.  N.  S.  466;  2  Rob.  505. 

In  an  action  for  goods  sold  plaintiffs 
recovered  a  judgment,  which  was  affirmed 
at  General  Term.  On  appeal  to  the  court 
of  appeals  the  judgment  was  reversed,  with 
costs  to  abide  the  event.  Subsequently 
plaintiffs  applied  for  leave  to  discontinue 
the  action,  and  as  a  condition  thereof  the 
court  imposed  full  costs  of  all  courts,  and 
also  granted  an  extra  allowance. — Held, 
that  the  terms  of  the  reversal  by  the  court 
of  appeals  carried  full  costs,  and  the  case 
being  a  proper  one  therefor  the  extra  al- 
lowance was  right;  that,  upon  such  an  ap- 
plication to  discontinue,  the  fact  that  the 
extra  allowance  to  the  defendant  was  not 
made  by  the  judge  who  tried  the  case  at 
circuit  was  not  material,  and  that  the 
plaintiffs  could  not  take  advantage  of  it. 
Jeffray  v.  Goldstone,  62  Hun  52;  16  N.  Y. 
Supp.  430;  41  State  Rep.  901. 

Semble,  that  the  court  had  no  power 
to  make  an  order  that  the  action  snould 
be  dismissed  unless  the  plaintiffs  paid  said 
costs  and  extra  allowance;  that,  upon  a 
failure  to  pay  the  same,  its  power  was 
limited  to  denying  the  motion  to'  discon- 
tinue,    lb. 

Upon  the  discontinuance  of  a  reference 
of  a  claim  against  a  decedent's  estate,  de- 
fendant is  entitled  to  statutory  costs,  and 
the  fact  that  during  the  pendency  of  the 
action  the  court  of  appeals  has  for  the  first 
time  held  that  a  judgment  of  a  justice's 
court  is  barred  by  the  statute  of  limitations 


at  the  end  of  six  years,  and  that  the  claim 
in  litigation  is  such  a  judgment,  is  no  rea- 
son why  plaintiff  should  be  permitted  to 
discontinue  without  costs.  Agar  v.  Tib- 
betts,  18  Civ.  Proc.  338. 

On  the  discontinuance  of  a  husband's  ac- 
tion for  divorce  the  wife  is  entitled  to 
costs,  but  not  to  counsel  fees,  which  can  be 
granted  only  to  enable  her  to  prosecute  or 
defend  such  action.  Moore  v.  Moore,  22 
N.  Y.  Supp.  451;  51  State  Rep.  911. 

Discontinuance  reserving  allowance* — 
A  stipulation  for  an  order  of  discontinu- 
ance of  an  action  to  be  without  preju- 
dice to  a  motion  for  an  extra  allowance  may 
be  properly  made  by  the  parties;  the  mo- 
tion pursuant  to  it  is  regular,  and  General 
Term  has  power  to  review  on  the  merits 
the  order  granting  it.  Harlem  Br.  M.  &  F. 
R.  Co.  v.  Town  Bd.  of  Westchester,  60  State 
Rep.  349. 

Appeal. — Where  the  terms  upon  which  a 
discontinuance  shall  be  allowed  are  dis- 
cretionary a  proper  exercise  of  the  court's 
discretion  will  not  be  reversed  on  appeal. 
Exstein  v.  Robertson,  17  Civ.  Proc.  23;  23 
State  Rep.  1;  6  N.  Y.  Supp.  429. 

Effect  of  discontinuance. — A  discontin- 
uance terminates  the  action  for  all  purposes, 
and  operates  to  dissolve  an  injunction. 
Hope  v.  Acker,  7  Abb.  308,  N.  Y.  Supr.,  Bos- 
worth,  J. 

It  is  a  final  determination  of  the  rights 
of  the  parties  to  the  action.  Crockett  v. 
Smith,  14  Abb.  62,  Leonard,  J. 

Where,  before  trial,  an  order  is  entered, 
discontinuing  or  dismissing  an  action  as  to 
one  defendant  after  judgment  against  an- 
other, such  discontinuance  or  dismissal  does 
not  bar  a  new  action  for  the  same  cause 
against  the  first  named  defendant.  Earl 
v.  Campbell,  14  How.  330,  N.  Y.  Supr., 
Hoffman,  J. 

It  seems  an  agreement  to  discontinue  an 
action  includes,  as  a  necessary  consequence, 
the  vacation  of  a  judgment,  either  inter- 
locutory or  final,  entered  therein.  Deen  v. 
Milne,  113  N.  Y.  303;  22  State  Rep.  620, 
affi'g  5  State  Rep.  319. 

Setting  aside  discontinuance.  —  The 
court,  after  a  lapse  of  eighteen  years,  re- 
fused to  set  aside  a  discontinuance  entered 
by  consent.  State  of  Indiana  v.  Woram, 
15  Abb.  264,  Ingraham,  J. 

A  discontinuance  entered  on  the  consent 
of  the  clerk  of  the  attorney  set  aside.  Ir- 
vine v.  Spring,  7  Rob.  293;  35  How.  479, 
McCunn,  J. 

Consent  to  discontinuance  set  aside  be- 
cause obtained  by  misrepresentation.  Britt 
v.  Alexander,  1  State  Rep.  755. 


§  3261.    Article  not  to  affect  special  statutory  provisions. 

This  article  does  not  affect  any  provision  contained  elsewhere  in  this  act,  or 
in  any  other  statute  remaining  unrepealed  after  this  act  takes  effect,  whereby  the 
amount  of  costs  is  specially  fixed,  in  a  particular  case,  otherwise  than  as  pre- 
scribed in  this  article. 


Under  L.  1878,  c.  318,  §  20  (now  Debtor 
and  Creditor  Law),  counsel  for  the  assignee 
may  be  allowed  compensation  in  excess  of 


the  taxable  costs. 
Supp.  416,  C.  P. 


In   re   Barr,   27   N.   Y. 
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ARTICLE  SECOND. 

TAXATION  OF  OO8T8. 


§  3202.  Costs;      how      taxed.    Allowances, 
etc.;  how  computed. 

3263.  Notice  of  taxation. 

3264.  Retaxation. 


3265.  Review  of  taxation. 

3266.  Duty  of  taxing  officer. 

3267.  Affidavit   respecting   disbursements. 


§  3262.    How  costs  taxed  and  allowance  computed. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the  party  entitled 
thereto;  except  that  the  court  may  direct,  that  interlocutory  costs,  or  costs  in  a 
special  proceeding,  be  taxed  by  a  judge.  The  clerk  must  insert,  in  the  judgment 
or  final  order,  the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the  direction  of  the 
court  for  final  judgment,  upon  a  default,  or  after  a  jury  trial,  must  specify 
which  party  or  parties  are  entitled  to  costs;  but  the  amount  of  the  costs  must 
be  ascertained  by  taxation.  The  allowance,  specified  in  section  3252  of  this  act, 
must  be  computed  by  the  clerk  upon  the  taxation;  but  the  value  of  property,  re-* 
quired  to  be  ascertained  for  that  purpose,  must  be  ascertained  by  the  court,  unless 
it  has  been  fixed  by  the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon 
which  the  final  judgment  is  entered;  except  that,  in  case  of  actual  partition,  it 
must  be  determined  by  the  commissioners. 

Co.  Proc.  §  311,  in  part;  §  309,  in  part. 


§  3262,  giving  the  clerk  power  to  tax 
costs  upon  the  application  of  a  party  and 
without  an  express  order  of  court,  applies 
to  cases  in  which  costs  are  to  be  inserted 
in  a  judgment  or  final  order.  The  court 
has  power  to  refer  the  taxation  of  costs  in 
any  case  to  the  clerk;  the  clerk's  author- 
ity in  such  cases  resting  upon  the  order 
of  the  court,  and  not  upon  his  statutory 
authority  as  the  taxing  officer.  Carter  v. 
Builders'  Const.  Co.,  134  App.  Div.  553; 
119  N.  Y.  Supp.  670. 

Assignee  for  creditors  should  tax  his 
costs,  expenses  and  disbursements  upon  no- 
tice to  all  parties  who  have  appeared,  or 
court  will  retax  them  upon  confirmation  of 
report  of  referee  on  his  accounts.  Matter 
of  Bowlby,  34  Misc.  311;  69  N.  Y.  Supp. 
783,  Sp.  T. 

A  certificate  of  the  trial  justice,  that 
the  title  to  real  estate  came  in  question  on 
the  trial,  is  conclusive  upon  the  taxing  offi- 
cer, and  he,  therefore,  commits  no  error 
in  entering  judgment  so  as  to  include  costs 
to  the  plaintiff.  Coolev  v.  Cummings,  56 
X.  Y.  Supr.  521;  24  State  Rep.  172;  17  Civ. 
Proc.  145;  4  N.  Y.  Supp.  531,  N.  Y.  Supr. 

Where  no  order  granting  the  motion  for 
a  certificate  for  costs  has  been  finally  made 
or  entered,  the  remedy  of  defendant,  if 
aggrieved,  is  by  motion  to  set  the  certificate 
aside,  and  not  by  appeal.     lb. 

Right  to  taxation  statutory. — Taxation 
does  not  apply  to  items,  the  amount  of 
which  depends  upon  agreement.  McKeon  v. 
Horsfall,  88  X.  Y.  429. 

Costs,  in  excess  of  the  amounts  allowed 
by  law,  cannot  be  taxed  by  the  agreement 
of  the  attorneys.  CKeefe  v.  Shipherd,  23 
Hun  171. 

The  power  of  a  court,  or  of  any  officer 
thereof,    to    tax    costs,    disbursements,    or 


charges,  at  law  or  in  equity,  is  confined  to 
business  done  in  court  in  the  progress  of 
a  cause,  except  where  the  statute  other- 
wise provides.  Lynch  v.  Meyers,  3  Daly 
256. 

It  is  the  duty  of  the  clerk  to  adjust 
any  bill  of  costs  presented  to  him.  But 
unless  there  is  a  verdict  of  a  jury,  report 
of  a  referee,  or  order  of  the  court  award- 
ing costs  to  the  party  presenting  the  bill, 
it  is  not  the  clerk's  duty  to  insert  the  costs, 
so  adjusted,  in  the  judgment.  If  the  party 
deems  himself  entitled  to  the  costs  in  such 
case,  it  is  his  duty  to  apply  to  the  court 
for  an  order  requiring  the  clerk  to  insert 
the  costs  in  the  judgment.  Bailey  v.  Stone, 
41  How.  346. 

The  clerk  should  refuse  to  tax  costs  un- 
less strictly  in  accordance  with  the  Code. 
It  is  his  only  guide.  Xewman  v.  Greiff, 
3  Civ.  Proc.  362,  X.  Y.  Supr.,  CGorman,  J. 

The  determination  of  an  action,  as  re- 
spects the  question  of  costs,  is  the  final 
decision  authorizing  a  judgment.  In  the 
case  of  a  trial  by  the  court,  it  is  the  mak- 
ing and  filing  the  decision.  In  the  case  of 
a  referee,  it  is  the  making  and  delivery  of 
the  report.  Hunt  v.  Middlebrook,  14  How. 
300,  Hubbard,  J.  But  see  Torrey  v.  Hadley, 
14  How.  357,  Davis,  J.,  which  says  the  date 
is  that  of  filing  the  report  of  the  referee. 

Where  a  party's  right  to  costs  is  abso- 
lute, the  clerk  must  tax  and  enter  them 
in  the  judgment,  and  no  application  to  the 
court  need  first  be  made.  Lultgor  v.  Wal- 
ters, 64  Barb.  417,  Hardin,  J. 

On  taxation,  in  an  action  tried  by  a 
referee,  the  clerk  has  nothing  to  do  with 
the  question*  whether  the  referee's  report 
has  been  regularly  obtained.  His  decision 
awarding  the  judgment,  stands  before  the 
clerk  as  the  mandate  of  the  court,  and,  un- 
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til  vacated  or  set  aside,  on  proper  appli- 
cation to  the  court,  its  directions  must  be 
obeved.  Ballou  v.  Parsons,  55  N.  Y.  073, 
affi'g  52  How.  164;  67  Barb.  19. 

Where  a  clerk  on  a  taxation  of  costs 
had  before  him  a  proper  certificate  of  the 
justice  who  tried  the  case,  showing  that 
defendant,  who  had  succeeded,  was  entitled 
to  double  costs  by  reason  of  the  fact  that 
the  action  was  against  him  as  a  public  offi- 
cer, for  acts  done  or  omitted  by  him  as 
such. — Held,  that  the  clerk  could  not  disre- 
gard such  certificate;  that  if  it  was  incor- 
rect, it  should  have  been  corrected  by  mo- 
tion, not  by  retaxation.  Van  Gelder  v.  Hal- 
lenbeck,  15  Civ.  Proc.  333;  18  State  Rep.  19. 

Where  an  application  is  made  by  de- 
fendants who  have  successfully  interposed 
separate  defenses,  to  have  separate  bills  of 
costs  taxed,  the  clerk  has  no  power  to  re- 
fuse to  allow  them  so  to  do,  on  the  ground 
that  the  separate  defenses  were  unnecessar- 
ily and  collusively  interposed.  The  remedy 
of  the  party  aggrieved  is  to  apply  to  the 
court  by  a  motion  for  the  relief  sought. 
Williams  v.  Cassady,  22  Hun  180;  59  How. 
490. 

Where  a  judgment  obtained  by  an  as- 
signee in  bankruptcy  was  set  aside  at  Gen- 
eral Term  on  the  ground  that  after  the  com- 
mencement of  the  action  congress  took  away 
the  jurisdiction,  and  General  Term  directed 
that  the  complaint  be  dismissed  without 
costs, — on  appeal  from  the  order  of  Special 
Term  affirming  the  decision  of  the  clerk 
refusing  to  tax  costs  in  favor  of  defendant, 
— Held,  that  the  order  of  General  Term  was 
binding  on  the  clerk  and  Special  Term,  and 
if  defendant  was  dissatisfied  he  should  have 
moved  General  Term  for  a  modification. 
Olcott  v.  Maclean,  11  Hun  394,  appeal 
dism'd,  73  N.  Y.  603. 

Under  R.  S.  it  was  held  that  where  on 
appeal  General  Term  reversed  the  judgment 
of  a  county  court  and  ordered  a  new  trial, 
"without  costs  on  the  appeal  to  either 
party,"  the  clerk  has  no  authority  to  tax 
the  costs  of  appeal  and  enter  them  in  the 
judgment  of  reversal.  Chase  v.  Miser,  67 
Barb.  441,  Hardin,  J.;  Chapin  v.  Churchill, 
12  How.  367,  Co.  Ct.,  Earl,  J.  And  see 
Union  Trust  Co.  v.  Whiton,  17  Hun  593, 
appeal  dism'd,  78  N.  Y.  491. 

Where  an  order  of  General  Term  is  af- 
firmed by  the  court  of  appeals,  with  costs, 
and  the  cause  is  remitted  to  the  supreme 
court,  that  court  has  power  to  adjust  costs 
in  cases  where  the  clerk  cannot  do  it. 
Cochran's  Executor  v.  Ingersoll,  11  Hun 
342. 

The  costs  of  an  appeal  to  the  court  of 
appeals,  in  which  an  order  of  General  Term 
is  affirmed  with  costs,  are  general  costs,  and 
are  to  be  adjusted  by  the  clerk.  Kelly  v. 
Plum,  50  How.  236,  Van  Vorst,  J. 

Costs  of  a  former  trial  cannot  be  in- 
cluded as  of  course  or  a  matter  of  right 
flowing  from  the  verdict  on  the  subsequent 
trial.  There  must  be  an  order  of  court  for 
them  which  should  appear  in  the  judgment- 
roll.  Cochran  v.  Gottwald,  41  N.  Y.  Supr. 
317. 


The  clerk  may  enter  judgment  under  a 
conditional  order  of  the  court,  on  proof 
that  the  condition  has  not  been  complied 
with.     Hanna  v.  Dexter,  15  Abb.  135. 

Costs  in  a  proceeding  for  contempt 
against  a  referee  appointed  to  sell  real  es- 
tate are  taxable.  People  ex  rel.  v.  Bergen, 
9  Hun  202. 

Costs  of  amendment  cannot  be  taxed  un- 
less the  order  allowing  them  is  produced. 
Brown  v.  Windjmuller,  36  N.  Y.  Supr.  75; 
14  Abb.  N.  S.  359,  on  appeal,  53  N.  Y.  642. 

The  clerk  may  tax  costs  on  mandamus. 
People  ex  rel.  v<  Colborne,  20  How.  378, 
Potter,  J. 

But  not  in  special  proceedings,  as  in 
street-opening  cases.  Re  Fourth  Ave.  11 
Abb.   189. 

As  to  clerk's  power  to  adjust  double 
costs  without  an  order: — that  he  has  the 
power.  Wheelock  v.  Hotchkiss,  18  How. 
468. 

That  he  has  not.  Stewart  v.  Met.  Bd. 
of  Health,  33  How.  3,  affi'd  50  Barb.  192; 
34  How.  31;  3  Abb.  N.  S.  383.     See  §  3248. 

Costs  may  be  taxed  and  included  in  an 
interlocutory  judgment  sustaining  a  de- 
murrer, and  execution  be  awarded  for  their 
collection  thereby.  Brassington  v.  Rohrs, 
22  N.  Y.  Supp.  761,  affi'g  20  N.  Y.  Supp. 
659,  C.  P.  ™ 

Where  defendant,  by  leave  of  the  court, 
pays  the  costs  up  to  date,  and  amends, 
the  order  is  a  final  adjudication  that  the 
items  belong  to  plaintiff,  and  in  taxing 
the  costs  after  final  judgment  for  plaintiff 
the  clerk  cannot  tax  such  items  in  favor 
of  either  party.  Marx  v.  Gross,  22  N.  Y. 
Supp.  387;   51  State  Rep.  92,  N.  Y.  Supr. 

Motion  costs. — The  provision  relating  to 
the  taxing  of  costs  by  a  clerk  does  not  ap- 
ply to  a  motion,  and  where  costs  and  dis- 
bursements are  given  by  a  court  or  a  judge 
on  a  motion,  they  must  be  specifically  ex- 
pressed in  the  order  as  entered,  and  while 
the  order  may  direct  the  clerk  to  tax  the 
disbursements  so  awarded,  it  must  then 
contain  a  specific  delegation  to  him  of  the 
power  to  tax  the  amount  of  the  disburse- 
ments allowed.  Ward  v.  Ward,  23  Civ. 
Proc  61;  22  N.  Y.  Supp.  903;  21  N.  Y. 
Supp.  587n,  N.  Y.  Supr.,  Freedman,  J. 

Upon  appeal  from  the  order  of  reference 
General  Term  affirmed  the  same,  "with 
costs." — Held,  that  the  respondent  was  sim- 
ply entitled  to  ten  dollars  and  printing  dis- 
bursements, while  the  court  was  not  re- 
quired to  fix  the  amount  of  these  disburse- 
ments, but  might  direct  in  the  order  that 
they  be  taxed  by  the  clerk.  Without  such 
direction  that  officer  had  no  authority  to 
fix  their  amount.  Cassidy  v.  McFarland, 
139  N.  Y.  201 ;  54  State  Rep.  605,  rev'g  49 
State  Rep.  123;  23  Civ.  Proc.  65;  21 
N.  Y.  Supp.  585. 

Taxation  of  costs  by  judge  at  cham- 
bers.— The  taxation  of  costs,  other  than 
those  in  an  interlocutory  (or  special)  pro- 
ceeding, by  a  judge  at  chambers  is  a  nullity. 
Van  Schaick  v.  Winne,  8  How.  5,  Harris, 
J.;  Hanna  v.  Dexter,  15  Abb.  135. 

The  court  has  no  power  to  tax  a  bill  of 
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credited  on  the  execution.     Hewitt  v.  Oity  larity   upon   the   part   of  the  clerk,  which 

Mills,   136  N.  Y.  211;   49  State  Rep.  335,  must   be   corrected   upon   motion,  and  the 

rev'g  47  State  Rep.  933;  Baker  v.  Codding,  objection  cannot  be  taken  upon  appeal  from 

52  State  Rep.  416;  .23  N.   Y.   Supp.   5;    3  the    final    judgment.     Hecla    Consol.    Gold 

Misc.  512,  C.  P.  M.   Co.   v.   O'Neill,   23   Civ.    Proc.    143;  51 

Where  costs  are  inserted  in  a  judgment  State  Rep.  436. 
without  taxation,   it   is   simply  an   irregu- 

§  3265.    Review  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon  a  motion  for  a 
new  taxation.  The  order,  made  upon  such  a  motion,  may  allow  or  disallow  any 
item,  objected  to  before  the  taxing  officer,  in  which  case,  it  has  the  effect  of  a  new 
taxation;  or  it  may  direct  a  new  taxation  before  the  proper  officer,  specifying  the 
grounds  or  the  proof,  upon  which  the  item  may  be  allowed  or  disallowed  by  him. 

Review  of  clerk's  taxation. — To  obtain 
a  review  by  the  court  of  the  clerk's  taxa- 
tion,   the    matter    must   be   brought   on   by 


motion  for  new  taxation,  and  not  by  appeal 
from  the  taxation  of  the  clerk;  and  the 
motion  should  be  heard  upon  the  bill  of 
costs  with  the  items  objected  to,  the  ex- 
ceptions, the  rulings  of  the  clerk,  and  the 
affidavits  presented  to  the  clerk  in  opposi- 
tion to  his  taxation.  Comly  v.  Mayor,  1 
Civ.  Proc.  306,  Barrett,  J.  See  Lotti  v. 
Krakauer,  1  Civ.  Proc.  312n;  1  City  Ct.  60, 
N.  Y.  Marine,  McAdam,  J. 

Motion  for  retaxation  must  be  upon  same 
papers  except  such  as  necessary  to  show 
clerk's  action;  but  court  may  order  a  new 
taxation  before  clerk  with  leave  to  use  ad- 
ditional affidavits.  Lyman  v.  Young  Men's 
Cosmopolitan  Club,  38  App.  Div.  220;  56 
N.  Y.  Supp.  712. 

Where  defendants  made  no  objection  to 
any  items  of  costs  before  the  taxing  officer, 
they  could  not  obtain  relief  on  a  motion  for 
review  of  taxation  or  retaxation.  La  Rosa 
v.  Wilner,  54  Misc.  574;  104  N.  Y.  Supp. 
952. 

A  party  to  a  suit,  on  showing  a  good 
excuse  for  failure  to  appear  before  the  tax- 
ing officer,  may  have  an  error  in  the  taxa- 
tion of  costs  corrected  by  the  court  and 
a  new  taxation  made.  Dame  v.  Maynard, 
139  App.  Div.  385;  124  N.  Y.  Supp.  17. 

Where  defendant  on  a  motion  to  retax 
costs  only  objects  to  a  single  item,  he  may 
only  object  to  the  allowance  of  such  item  on 
appeal.  Fourteenth  Street  Bank  v.  Strauss, 
54  Misc.  588;  104  N.  Y.  Supp.  956. 

Review  confined  to  propriety  of  items. 
No  power  to  review  judgment.  If  stipu- 
lation relieves  from  costs,  should  move  to 
modify  judgment  and  appeal  from  motion 
or  judgment.  Man.  Ry.  v.  You  mans,  81 
Hun  82;  62  State  Rep.  562;  30  N.  Y.  Supp. 
566. 

Appeal  from  order,  directing  or  denying 
retaxation,  dismissed  where  judgment  has 
been  reversed  or  referee's  report  set  aside. 
Duryea,  Watts  &  Co.  v.  Rayner.  21  Misc. 
536;  47  N.  Y.  Supp.  712,  City  Ct.;  Dickin- 
son v.  Earle,  63  App.  Div.  140;  71  N.  Y. 
Supp.  231. 

Upon  a  taxation  of  costs  awarded  on  an 
interlocutory  judgment,  the  clerk  has  no 
power  to  reverse  or  modify  the  decision  of 
the   trial    court    awarding  such    costs,   nor 


has  the  Special  Term  such  power  upon  a 
motion  for  the  taxation  of  costs,  nor  the 
General  Term  upon  appeal  from  an  order 
made  upon  such  motion;  the  remedy  of  the 
party  against  whom  the  costs  are  awarded, 
if  they  have  been  improperly  given,  is  by 
appeal  from  the  judgment  granting  them. 
Schum  v.  City  of  Rochester,  16  Civ.  Proc. 
218. 

Where,  in  an  action  to  recover  penalties 
for  an  alleged  violation  of  the  game  laws, 
judgment  was  rendered  in  favor  of  defend- 
ant, dismissing  the  complaint,  with  costs 
against  the  county  whose  district-attorney 
brought  the  action,  and  judgment  therefor 
was  accordingly  entered, — Held,  that  the 
proper  mode  of  determining  whether  defend- 
ant was  entitled  to  costs  was  by  a  motion 
by  plaintiff  to  strike  such  costs  from  the 
judgment.  People  v.  Alden,  13  Civ.  Proc. 
317,  Potter,  J. 

Where  a  judgment  was  affirmed,  with 
costs  to  defendants,  and  the  attorney  for 
one  defendant  taxes  costs  and  enters  judg- 
ment in  favor  of  all,  the  remedy  of  a  de- 
fendant who  was  not  represented  by  him,  is 
not  to  tax  another  bill  of  costs  and  enter 
another  or  additional  judgment,  but  by  mo- 
tion to  correct  the  judgment  and  then  to 
tax  his  costs  and  enter  a  proper  judgment. 
Hausselt  v.  Bonner,  17  Civ.  Proc  320;  6  N. 
Y.  Supp.  282. 

The  court  may  grant  a  retaxation  of 
coste,  although  no  appeal  has  been  taken 
from  the  taxation  by  the  clerk.  Cohu  v. 
Husson,  13  Daly  334. 

If  on  dismissal  of  the  appeal  too  large 
costs  of  appeal  are  taxed,  the  remedy  is 
by  motion  in  the  court  below.  Dresser  v. 
Brooks,  2  X.  Y.  566;  4  How.  207. 

On  a  motion  to  set  aside  a  taxation, 
the  court  may  order  a  judgment  for  costs 
to  be  vacated;  and  may  allow  costs  to  the 
successful  party,  though  not  asked  for  in 
the  notice,  if  both  parties  appear.  Jones 
v.  Cook,  11  Hun  230. 

It  is  the  duty  of  a  party  who  is  dis- 
satisfied with  the  taxation,  as  to  particu- 
lar items,  to  bring  the  question  as  to  such 
items  directly  before  the  court  by  a  motion 
on  his  part,  although  the  adverse  party  ap- 
plies for  a  readjustment  as  to  other  items. 
Rogers  v.  Rogers,  2  Paige  458. 

Where  a  party  desires  to  set  aside  a 
taxation  in  a  proceeding  as  fraudulent  and 
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excessive,  an  action  in  equity  is  not  nec- 
essary. The  court  will  direct  a  retaxation 
if  sufficient  facts  are  shown,  where  the  law 
has  been  plainly  violated,  and  the  estab- 
lished rules  of  the  court  plainly  disregard- 
ed, either  before  or  after  their  payment. 
Mayor  v.  Cornell,  9  Hun  215. 

A  motion  in  the  nature  of  an  appeal 
from  the  act  of  the  clerk  may  be  made  to 
the  court  at  Special  Term.  Beattie  v.  Qua, 
15  Barb.  132;  Whipple  v.  Williams,  4  How. 
28,  Allen,  J. 

When  interest  was  not  added  to  the  ver- 
dict on  the  trial,  but  was  added  on  the 
taxation  of  costs,  the  question  of  the  right 
to  interest  can  only  be  properly  reached  by 
motion  to  retax  the  costs  or  to  correct  the 
judgment,  and  not  by  appeal.  Leonard  v. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  48. 

The  clerk  had  taxed  the  costs  for  plain- 
tiff ex  parte,  but  on  the  return  of  the 
notice  of  retaxation  had  disallowed  costs 
to  plaintiff  and  taxed  them  in  favor  of  de- 
fendant. Special  Term  gave  plaintiff  costs, 
allowing  the  sum  at  which  they  were  taxed 
by  the  clerk  ex  parte.  Held,  error;  that  de- 
fendant had  a  right  to  be  heard  before 
the  taxing  officer  upon  the  items  of  the 
bill;  that  the  correct  practice  would  have 
been  to  set  aside  the  taxation  of  the  clerk, 
and  send  the  matter  back  to  him  with  a 
direction  to  retax  plaintiff's  costs  on  no- 
tice.    Adolph  v.  De  Cen,  9  State  Rep.  463. 

When  no  objection  to  the  allowance  of 
costs  was  specifically  presented  at  the  trial, 
and  no  motion  was  made  to  strike  them 
from  the  judgment,  the  objection  cannot 
be  raised  on  an  appeal.  Stanton  v.  Town 
of  Taylor,  19  N.  Y.  Supp.  43. 

Where,  upon  appeal  from  an  order  of 
a  county  judge,  General  Term  reverses  it 
with  $10  costs  and  disbursements  and  the 
county  clerk  so  taxes  the  costs,  the  party 
objecting  to  the  amount  of  the  costs  and 
asserting  that  he  is  entitled  to  a  larger 
sum,  cannot  secure  a  review  by  an  appeal 
from  the  taxation  of  the  clerk.  His  rem- 
edy is  by  an  application  to  the  court  for 
a  modification  or  revocation  of  the  order. 
Clark  v.  Sullivan,  19  Civ.  Proc.  147;  10 
N.  Y.  Supp.  397. 

Time  of  the  motion.  —  The  motion 
should  be  made  promptly,  and  before  the 
costs  are  paid.  Collomb  v.  Caldwell,  5 
How.  336;  1C.  R.,  N.  S.  41,  Willard,  J.; 
Schermerhorn  v.  Van  Voast,  5  How.  458, 
Cadv,  J.;  1  C.  R.,  N.  S.  400;  Dresser  v. 
Wickes,  2  Abb.  400,  Emott,  J. 

A  motion  for  readjustment  will  be  de- 
nied on  account  of  laches,  as  from  Janu- 
ary to  November,  no  excuse  being  shown. 
Penfield  v.  James,  4  Hun  09. 

After  a  report  in  favor  of  plaintiff,  de- 
fendant, who  was  not  entitled  to  costs, 
entered  judgment  therefor,  giving  plaintiff 
notice  of  readjustment.  Plaintiff,  within 
two  days,  noticed  a  motion  to  set  aside  the 
judgment  for  costs.  The  motion  was  heard 
at  a  Special  Term  and  the  judge  took  the 
papers,  and  after  retaining  them  nearly 
two  years,  died  without  deciding  such  mo- 
tion.   More  than  a  year  after  the  death  of 


the  judge,  and  as  soon  as  the  papers  could 
be  obtained,  plaintiff  renewed  the  motion. 
Held,  1,  that  plaintiff  was  not  guilty  of 
laches;  2,  that  he  was  not  bound  to  ap- 
pear on  the  readjustment  before  the  clerk 
and  was  not  concluded  by  such  readjust- 
ment; and,  3,  that  a  motion  to  set  aside 
the  judgment  instead  of  to  correct  the  items 
of  costs  was  proper.  De  Graff  v.  Hoyt,  4 
T.  &  C.  348,  Westbrook,  J. 

Where  defendant  appealed  from  a  judg- 
ment and  four  months  later  made  a  mo- 
tion for  a  retaxation  of  the  costs,  included 
in  the  judgment, — Held,  he  had  by  his  ap- 
peal waived  his  right  to  move  for  retaxa- 
tion and  was  guilty  of  laches.  Gucken- 
heimer  v.  Angevine,  16  Hun  453. 

Papers  on  motion. — The  decision  of  the 
court  on  the  review  of  a  taxation  of  costs 
cannot  be  controlled  by  statements  of  coun- 
sel on  the  argument,  and  which  were  not 
before  the  clerk  for  consideration  on  the 
taxation.  Wolff  v.  Horn,  9  Misc.  100, 
C.  P. 

The  items  allowed  and .  the  objections 
made  should  appear  from  the  papers,  and 
an  appellate  court  will  affirm  the  taxation 
where  such  facts  do  not  appear.  Matthews 
v.  Matthews,  14  Civ.  Proc.  399. 

On  a  motion,  in  the  nature  of  an  ap- 
peal from  the  decision  of  the  clerk,  the 
affidavit  in  support  of  the  motion  should 
show  that  the  allowance  of  the  items  was 
opposed,  and  that  they  were  allowed  under 
objection.  People  v.  Oakes,  1  How.  195, 
Jewett,  J.;  Cuyler  v.  Coats,  10  How.  141, 
Welles,  J.  Or  semble,  that  the  party  was 
debarred  the  opportunity  to  object.  Good- 
year v.  Baird,  11  How.  377,  Harris,  J. 

A  mere  statement  of  the  items  objected 
to  and  the  grounds  of  the  objection  is  not 
enough.     People  v.  Oakes. 

Where  disbursements  are  allowed  on  in- 
sufficient evidence,  a  readjustment  will  be 
ordered  and  further  affidavits,  etc.,  may  be 
used  on  such  readjustment  before  the  clerk. 
Agricultural  Ins.  Co.  v.  Bean,  45  How.  444, 
Balcolm,  J. 

An  objection  to  the  whole  bill  of  costs 
as  illegal  is  not  available  on  a  motion  to 
review  the  taxation.  People  ex  rel.  v.  Lew- 
is, 28  How.  159.  But  see  Webb  v.  Crosby, 
11  Paige,  193. 

On  an  appeal  from  a  review  at  Special 
Term  of  a  clerk's  taxation  of  costs,  no 
papers  upon  the  question  presented  are 
properly  before  the  court  other  than  those 
which  were  submitted  to  the  clerk,  and  it 
must  be  assumed  that  all  the  papers  in  the 
appeal-book  are  properly  in  it  for  consid- 
eration on  the  review.  If  anything  in  it 
was  not  legitimately-  there,  correction 
should  have  been  obtained  by  motion. 
Smith  v.  Kerr,  15  Civ.  Proc.  126. 

Upon  a  motion  for  a  new  taxation  of 
costs  to  obtain  relief,  claimed  as  a  matter 
of  right,  no  affidavit  cm  bo  considered, 
against  the  objection  of  the  opposing  party, 
wnich  was  not  before  the  clerk.  The  de- 
termination of  an  appeal  from  an  order 
made  upon  such  motion  must  depend  exclu- 
sively upon  the  state  of  the  proofs  before 
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the  clerk.  Sherry  v.  Cary,  13  Civ.  Proc. 
256. 

It  was  held,  under  the  former  practice, 
that  on  the  motion,  only  the  affidavits  pre- 
sented to  the  clerk  in  support  of  the  items 
objected  to  could  be  considered  on  the  part 
of  the  respondent.  Logan  v.  Thomas,  11 
How.  160,  Bowen,  J.;  Webb  v.  Crosby;  Peo- 
ple ex  rel.  v.  Lewis,  28  How.  159.  See  now 
Comly  v.  Mayor,  1  Civ.  Proc.  306,  Bar- 
rett, J. 

It  is  not  necessary  to  serve  with  the 
notice  copies  of  the  papers  used  before  the 
taxing  officer.     Webb  v.  Crosby. 

On  a  readjustment  of  costs  taxed  with- 
out notice,  there  is  a  right  to  an  amend- 
ment of  the  judgment  and  docket,  but  if 
this  is  not  provided  for  in  the  motion  for 
readjustment,  a  subsequent  motion  therefor 
will  be  denied.  McLean  v.  Hoyt,  56  How. 
351,  Angle,  J. 

Where  costs  are  allowed  to  plaintiff,  by 
the  clerk,  to  which  he  has  no  legal  right, 
and  which  defendant  cannot  be  required 
to  pay  without  a  violation  of  the  statute, 
and  the  court,  at  Special  Term,  deny  a 
motion  to  correct  the  adjustment,  an  ap- 
peal lies  to  General  Term.  Sluyter  v. 
Smith,  2  Bosw.  673. 

Taxation  set  aside  to  enable  a  party  to 
move  for  an  allowance.  Dietz  v.  Farish,  43 
N.  Y.  Supr.  87. 

An  order  fixing  the  amount  to  be  al- 
lowed as  a  disbursement  is  not  appealable, 
Corbett  v.  De  Comeau,  45  N.  Y.  Supr.  587. 

Where  costs  have  been  taxed  by  default, 
and  the  default  is  properly  excused,  relief 
is  granted  by  sending  the  matter  back  to 
the  clerk  de  novo.  Matthews  v.  Matson, 
3  Civ.  Proc.  157,  N.  Y.  Marine,  Hyatt,  J. 

On  appeal  from  an  order  resettling  costs, 
where  none  of  the  papers  on  which  the 
motion  for  a  new  trial  was  made  are  pre- 
sented to  the  court,  the  recital  in  the  order 
made  thereon,  that  the  motion  was  for  a 
new  trial  upon  a  case,  is  conclusive  on  the 
question  of  the  right  of  a  party  to  costs. 
Atkinson  v.  Truesdell,  28  State  Rep.  685; 
7  N.  Y.  Supp.  801,  N.  Y.  Supr. 

Waiver  by  appeal. — A  plaintiff  by  ap- 
pealing from  a  judgment  recovered  against 
nim  for  costs  thereby  waives  all  right  to 
afterwards  move  for  retaxation  of  such 
costs.  Sleeman  v.  Hotchkiss,  45  State  Rep. 
749;  18  N.  Y.  Supp.  533. 

An  appeal  from  a  judgment,  entered 
upon  an  order  of  General  Term,  affirming  a 
judgment  of  the  court  below,  is  a  waiver 
of  the  right  to  move  for  a  retaxation  of 
the  cost 8.  Pfaudler  B.  B.  App.  Co.  v.  Sar- 
gent, 43  Hun  154;  5  State  Rep.  413. 

The  taking  of  an  appeal  to  the  court 
of  appeals  is  a  waiver  of  the  right  to  move 
for  a  retaxation  of  costs  on  appeal  to  Gen- 
eral Term.  Stevens  v.  N.  Y.  El.  R.  R.  Co., 
31  State  Rep.  404;  9  N.  Y.  Supp.  707;  18 
Civ.  Proc.  350,  N.  Y.  Supr. 

Where  a  defendant  taxed  costs  with- 
out notice  and  served  notice  of  retaxation, 
and  plaintiff  appeared  upon  the  retaxation 
and  opposed  the  same,  asserting  that  de- 
fendant was  not  entitled  to  any  costs,  and 


the  clerk  took  the  matter  under  advise- 
ment and  thereafter  taxed  the  costs  for  de- 
fendant as  proposed,  and  plaintiff,  without 
knowing  that  the  clerk  had  adjusted  the 
costs,  two  days  thereafter  served  upon  de- 
fendant's attorney  a  notice  of  appeal  from 
the  judgment  as  originally  entered,  which 
notice  recited  the  judgment  to  be  for  non- 
suit, and  for  costs, — Held,  that  by  so  ap- 
pealing plaintiff  did  not  waive  his  objec- 
tion to  the  taxation  of  costs  in  defendant's 
favor;  that  the  appeals  from  the  judgment 
and  an  appeal  from  the  clerk's  adjudica- 
tion by  a  motion  for  a  new  taxation  were 
not  inconsistent,  but  were  both  steps  to  pro- 
tect plaintiff's  rights.  Le  Roy  v.  Browne, 
18  Civ.  Proc  125;  54  Hun  584;  28  State 
Rep.  210;  8  N.  Y.  Supp.  82. 

The  general  rule  is,  that  when  a  party 
takes  such  action  in  a  case  as  implies  the 
regularity  of  some  previous  action  of  the 
opposite  party,  he  waives  his  objection  to 
its  regularity.  The  rule  is  intended  to  pro- 
mote fair  practice,  and  should  be  fairly  ap- 
plied, lb.  See  10  N.  Y.  Supp.  328,  May- 
ham,  J. 

Where  a  direction  for  costs  is  inserted 
in  a  judgment  entered  on  a  referee's  re- 
port which  awarded  costs  to  neither  party, 
a  defendant  does  not  by  appealing  from  the 
judgment  waive  his  right  to  move  for  its 
correction.  Marshall  v.  Boyer,  52  Hun  181; 
23  State  Rep.  302. 

Judgment  after  appeal.  —  Where  a 
judgment  entered  by  plaintiff  for  six  cents 
damages  and  costs  was  on  a  motion  for  a 
new  taxation  set  aside  and  an  order  made 
awarding  the  costs  to  defendant,  and  de- 
fendant entered  judgment  for  such  costs, 
crediting  plaintiff  with  the  amount  of  the 
judgment,  and  plaintiff  appealed  to  General 
Term  of  the  city  court,  which  reversed  the 
order  of  Special  Term,  and  set  aside  the 
judgment  entered  by  defendant,  and  defend- 
ant appealed  to  common  pleas,  where  the 
order  of  General  Term  was  reversed,  and 
that  of  Special  Term  reinstated, — held,  that 
by  its  reversal  the  General  Term  order  was 
rendered  entirely  ineffectual  and  as  though 
it  had  never  had  any  existence,  and  as  a 
necessary  consequence  the  judgment  entered 
by  direction  of  Special  Term  was  eo  instan- 
ti  reinstated.  Quin  v.  Waiter,  18  Civ.  Proc. 
122;  9  N.  Y.  Supp.  437,  N.  Y.  City  Ct.,  Mc- 
Adam,  J. 

Where  an  order  granting  a  new  taxation 
of  costs  allowed  costs  before  and  for  argu- 
ment of  a  motion  for  judgment,  on  a 
special  verdict,  in  an  action  triable  by  jury, 
in  which  the  verdict  determined  only  one  of 
the  three  issues  in  the  case,  and  the  judg- 
ment was  subsequently  reversed  and  set 
aside  on  appeal  for  that  reason, — Held,  on 
appeal  from  such  order,  that  it  should  be 
reversed;  that  although  the  costs  fell  upon 
the  vacation  of  the  judgment,  an  order  to 
that  effect  should  be  entered  to  keep  the 
record  regular.  Walsh  v.  Bowery  Sav.  Bk., 
10  Civ.  Proc.  32,  N.  Y.  City  Ct 

In  an  action,  for  trespass  defendants 
succeeded,  and  the  court,  on  plaintiff's  mo- 
tion,  restricted   defendants  to  one  bill  of 
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costs,  which  was  awarded  to  the  other  de-  Readjustment  vacated.  —  A  readjust- 

fendant.    Defendant  then  caused  a  bill  of  ment  obtained  by  trick  and  artifice,  and  a 

costs  to  be  taxed  in  his-  favor,  which  was  suppression   of  the  truth,  will   not  be  al- 

set  aside.     Held,  no  error;  that  so  long  as  lowed  to  stand;  but  the  court  will  make  no 

the  order  stood  unreversed,  but  one  judg-  order  as  to  the  mode  of  taxation,  until  the 

ment    for    costs    could   be   entered    against  parties  have  had  a  hearing  before  the  clerk, 

plaintiffs.     Arnow    v.    Ferguson,    30    State  Murdock  v.  Adams,  10  Hun  566. 
Rep.  351. 

§  3266.    Duty  of  taxing  officer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special  proceeding,  must, 
whether  the  taxation  is  opposed,  or  not,  examine  the  bills  presented  to  him  for 
taxation;  must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct  and 
legal;  and  must  strike  out  all  charges  for  fees,  other  than  the  prospective  charges 
expressly  allowed  by  law,  where  it  does  not  appear  that  the  services,  for  which 
they  are  charged,  were  necessarily  performed. 

2  R.  S.  653,  §  5. 


The  clerk,  having  once  taxed  the  costs, 
has  no  authority  on  his  own  initiative  to 
strike  any  item  from  the  bill.  La  Rosa  v. 
Wilner,  54  Misc.  574;  104  N.  Y.  Supp.  052. 

Under  §  3266,  providing  that  the  officer 
taxing  costs  shall  satisfy  himself  that  all 
the  items  of  a  bill  of  costs  are  correct  and 
legal,  proceedings  on  due  notice  for  relaxa- 
tion of  costs  should  not  be  dismissed  on 
failure  of  the  party  giving  the  notice  to 
appear,  his  presence  not  being  essential. 
Talcott  v.  Jonasson,  43  Misc.  372;  87  N.  Y. 
Supp.   521. 

An  item  not  objected  to  may  be  allowed 
although  it  is  doubtful  whether  covered  by 
the  order.  Fleischman  v.  Yagel,  16  Misc. 
511 ;  54  State  Rep.  43;  Z8  N.  Y.  Supp.  523, 
Sp.  T. 

The  clerk  should  examine  the  charges. 
Belding  v.  Conklin,  4  How.  196,  Barculo, 
J.;  Stimson  v.  Huggins,  16  Barb.  658;  9 
How.   86. 

If  he  has  a  doubt  as  to  the  correctness 


of  a  charge,  he  should  correct  it.  Rogers  v. 
Rogers,  2  Paige  458. 

Before  allowing  referee's  fees  he  should 
be  satisfied  of  the  number  of  days  neces- 
sarily spent  by  the  referee  in  the  hearing 
and  examination  of  the  case.  Brown  v. 
Windmuller,  36  N.  Y.  Supr.  75;  14  Abb. 
N.  S.  359 ;  appeal  dism'd,  53  N.  Y.  642. 

In  order  to  justify  the  clerk  in  disal- 
lowing a  disbursement,  it  is  not  necessary 
that  an  affidavit  should  be  presented  dis- 
puting the  fact  set  forth  in  the  affidavit  pre- 
sented in  support  of  the  disbursement,  if 
it  sufficiently  appears  by  that  affidavit  that 
the  disbursement  was  one  which  could  not 
be  properly  taxed;  and  this  is  so  where  it 
is  sought  to  be  taxed  by  an  administrator 
in  an  action  brought  by  him,  even  where 
the  disbursement  was  in  all  respects  right- 
ful as  between  him  and  the  estate  which  he 
represented.  Bick  v.  Reese,  17  Civ.  Proc. 
110. 

As  to  evidence  of  right  to  taxation,  see 
notes  to  §  3262. 


§  3267.    Affidavit  of  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed  without  an  affi- 
davit, stating  the  number  of  days  of  his  actual  attendance ;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A  charge,  for  a  copy  of  a  docu- 
ment or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use.  An  item  of  disburse- 
ments, in  a  bill  of  costs,  cannot  be  allowed,  in  any  case,  unless  it  is  verified  by 
affidavit,  and  it  appears  to  have  been  necessarily  incurred,  and  to  be  reasonable  in 
amount. 

2  R.  S.  653,  §  7;  Co.  Proc.  §  311,  in  part.     As  to  affidavits,  see  note  to  §  3262. 


Where  appellants,  upon  appeal  to  the  ap- 
pellate division,  procured  extra  copies  of 
the  record  to  be  printed  in  excess  of  the 
number  required  for  the  appellate  division, 
in  anticipation  of  possible  appeal  to  the 
court  of  appeals,  amounting  to  $31.20,  and 
when  the  appeal  was  finally  taken  an  addi- 
tional cost  of  $6.45  was  incurred  for  print- 
ing, and  the  sum  taxed  at  $178.05  repre- 
sents what  it  would  have  cost  to  print  the 
record  for  use  in  the  court  of  appeals,  if 
used  there  specially  by  itself,  a  motion  to 
reduce  the  taxation  on  appeal  to  the  court 


of  appeals  to  $37.65  should  be  granted. 
Re  Rateau  Sales  Co.,  72  Misc.  132;  129  N. 
Y.  Supp.  445. 

Where,  on  taxation  of  costs  after  an 
appeal,  the  bill  of  costs  was  verified  as  to 
the  disbursements,  but  not  as  to  the  rea- 
sonableness of  the  items  thereof,  as  required 
by  §  3267,  while  the  clerk  had  authority  to 
disallow  the  items,  he  had  no  authority,  in 
the  absence  of  proof,  to  allow  any  sum 
therefor.  Raff  v.  Koster,  27  Misc.  47;  57 
X.  Y.  Supp.  252,  Sp.  T. 

There  must  be  an  affidavit  to  rebut  the 
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the  clerk.  Sherry  v.  Cary,  13  Civ.  Proc. 
256. 

It  was  held,  under  the  former  practice, 
that  on  the  motion,  only  the  affidavits  pre- 
sented to  the  clerk  in  support  of  the  items 
objected  to  could  be  considered  on  the  part 
of  the  respondent.  Logan  v.  Thomas,  11 
How.  160,  Bowen,  J.;  Webb  v.  Crosby;  Peo- 
ple ex  rel.  v.  Lewis,  28  How.  159.  See  now 
Comly  v.  Mayor,  1  Civ.  Proc.  306,  Bar- 
rett, J. 

It  is  not  necessary  to  serve  with  the 
notice  copies  of  the  papers  used  before  the 
taxing  officer.     Webb  v.  Crosby. 

On  a  readjustment  of  costs  taxed  with- 
out notice,  there  is  a  right  to  an  amend- 
ment of  the  judgment  and  docket,  but  if 
this  is  not  provided  for  in  the  motion  for 
readjustment,  a  subsequent  motion  therefor 
will  be  denied.  McLean  v.  Hoyt,  56  How. 
351,  Angle,  J. 

Where  costs  are  allowed  to  plaintiff,  by 
the  clerk,  to  which  he  has  no  legal  right, 
and  which  defendant  cannot  be  required 
to  pay  without  a  violation  of  the  statute, 
and  the  court,  at  Special  Term,  deny  a 
motion  to  correct  the  adjustment,  an  ap- 
peal lies  to  General  Term.  Sluyter  v. 
Smith,  2  Bosw.  673. 

Taxation  set  aside  to  enable  a  party  to 
move  for  an  allowance.  Dietz  v.  Farish,  43 
N.  Y.  Supr.  87. 

An  order  fixing  the  amount  to  be  al- 
lowed as  a  disbursement  is  not  appealable, 
Corbett  v.  De  Comeau,  45  N.  Y.  Supr.  587. 

Where  costs  have  been  taxed  by  default, 
and  the  default  is  properly  excused,  relief 
is  granted  by  sending  the  matter  back  to 
the  clerk  de  novo.  Matthews  v.  Matson, 
3  Civ.  Proc.  157,  N.  Y.  Marine,  Hyatt,  J. 

On  appeal  from  an  order  resettling  costs, 
where  none  of  the  papers  on  which  the 
motion  for  a  new  trial  was  made  are  pre- 
sented to  the  court,  the  recital  in  the  order 
made  thereon,  that  the  motion  was  for  a 
new  trial  upon  a  case,  is  conclusive  on  the 
question  of  the  right  of  a  party  to  costs. 
Atkinson  v.  Truesdell,  28  State  Rep.  585; 
7  N.  Y.  Supp.  801,  N.  Y.  Supr. 

Waiver  by  appeal. — A  plaintiff  by  ap- 
pealing from  a  judgment  recovered  against 
nim  for  costs  thereby  waives  all  right  to 
afterwards  move  for  retaxation  of  such 
costs.  Sleeman  v.  Hotchkiss,  45  State  Rep. 
749;  18  N.  Y.  Supp.  533. 

An  appeal  from  a  judgment,  entered 
upon  an  order  of  General  Term,  affirming  a 
judgment  of  the  court  below,  is  a  waiver 
of  the  right  to  move  for  a  retaxation  of 
the  costs.  Pfaudler  B.  B.  App.  Co.  v.  Sar- 
gent, 43  Hun  154;  5  State  Rep.  413. 

The  taking  of  an  appeal  to  the  court 
of  appeals  is  a  waiver  of  the  right  to  move 
for  a  retaxation  of  costs  on  appeal  to  Gen- 
eral Term.  Stevens  v.  N.  Y.  El.  R.  R.  Co., 
31  State  Rep.  404;  9  N.  Y.  Supp.  707;  18 
Civ.  Proc.  350,  N.  Y.  Supr. 

Where  a  defendant  taxed  costs  with- 
out notice  and  served  notice  of  retaxation, 
and  plaintiff  appeared  upon  the  retaxation 
and  opposed  the  same,  asserting  that  de- 
fendant was  not  entitled  to  any  costs,  and 


the  clerk  took  the  matter  under  advise- 
ment and  thereafter  taxed  the  costs  for  de- 
fendant as  proposed,  and  plaintiff,  without 
knowing  that  the  clerk  had  adjusted  the 
costs,  two  days  thereafter  served  upon  de- 
fendant's attorney  a  notice  of  appeal  from 
the  judgment  as  originally  entered,  which 
notice  recited  the  judgment  to  be  for  non- 
suit, and  for  costs, — Held,  that  by  so  ap- 
pealing plaintiff  did  not  waive  his  objec- 
tion to  the  taxation  of  costs  in  defendant's 
favor;  that  the  appeals  from  the  judgment 
and  an  appeal  from  the  clerk's  adjudica- 
tion by  a  motion  for  a  new  taxation  were 
not  inconsistent,  but  were  both  steps  to  pro- 
tect plaintiff's  rights.  Le  Roy  v.  Browne, 
18  Civ.  Proc.  125;  54  Hun  584;  28  State 
Rep.  210;  8  N.  Y.  Supp.  82. 

The  general  rule  is,  that  when  a  party 
takes  such  action  in  a  case  as  implies  the 
regularity  of  some  previous  action  of  the 
opposite  party,  he  waives  his  objection  to 
its  regularity.  The  rule  is  intended  to  pro- 
mote fair  practice,  and  should  be  fairly  ap- 
plied, lb.  See  10  N.  Y.  Supp.  328,  May- 
ham,  J. 

Where  a  direction  for  costs  is  inserted 
in  a  judgment  entered  on  a  referee's  re- 
port which  awarded  costs  to  neither  party, 
a  defendant  does  not  by  appealing  from  the 
judgment  waive  his  right  to  move  for  its 
correction.  Marshall  v.  Boyer,  52  Hun  181; 
23  State  Rep.  302. 

Judgment  after  appeal.  —  Where  a 
judgment  entered  by  plaintiff  for  six  cents 
damages  and  costs  was  on  a  motion  for  a 
new  taxation  set  aside  and  an  order  made 
awarding  the  costs  to  defendant,  and  de- 
fendant entered  judgment  for  such  costs, 
crediting  plaintiff  with  the  amount  of  the 
judgment,  and  plaintiff  appealed  to  General 
Term  of  the  city  court,  which  reversed  the 
order  of  Special  Term,  and  set  aside  the 
judgment  entered  by  defendant,  and  defend- 
ant appealed  to  common  pleas,  where  the 
order  of  General  Term  was  reversed,  and 
that  of  Special  Term  reinstated, — held,  that 
by  its  reversal  the  General  Term  order  was 
rendered  entirely  ineffectual  and  as  though 
it  had  never  had  any  existence,  and  as  a 
necessary  consequence  the  judgment  entered 
by  direction  of  Special  Term  was  eo  instan- 
ti  reinstated.  Quin  v.  Waiter,  18  Civ.  Proc. 
122;  9  N.  Y.  Supp.  437,  N.  Y.  City  Ct.,  Mc- 
Adam,  J. 

Where  an  order  granting  a  new  taxation 
of  costs  allowed  costs  before  and  for  argu- 
ment of  a  motion  for  judgment,  on  a 
special  verdict,  in  an  action  triable  by  jury, 
in  which  the  verdict  determined  only  one  of 
the  three  issues  in  the  case,  and  the  judg- 
ment was  subsequently  reversed  and  set 
aside  on  appeal  for  that  reason, — Held,  on 
appeal  from  such  order,  that  it  should  be 
reversed;  that  although  the  costs  fell  upon 
the  vacation  of  the  judgment,  an  order  to 
that  effect  should  be  entered  to  keep  the 
record  regular.  Walsh  v.  Bowery  Sav.  Bk., 
10  Civ.  Proc.  32,  N.  Y.  City  Ct 

In  an  action,  for  trespass  defendants 
succeeded,  and  the  court,  on  plaintiff's  mo- 
tion,  restricted   defendants  to  one  bill  of 
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costs,  which  was  awarded  to  the  other  de-        Readjustment  vacated.  —  A  readjust- 

fendant.    Defendant  then  caused  a  bill  of  merit  obtained  by  trick  and  artifice,  and  a 

costs  to  be  taxed  in  his  favor,  which  was  suppression   of  the  truth,  will   not  be  al- 

set  aside.    Held,  no  error;  that  so  long  as  lowed  to  stand;  but  the  court  will  make  no 

the  order  stood  unreversed,  but  one  judg-  order  as  to  the  mode  of  taxation,  until  the 

merit   for    costs    could   be   entered    against  parties  have  had  a  hearing  before  the  clerk, 

plaintiffs.    Arnow    v.    Ferguson,    30    State  Murdock  v.  Adams,  10  Hun  566. 
Rep.  351. 

§  3266.    Duty  of  taxing  officer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special  proceeding,  must, 
whether  the  taxation  is  opposed,  or  not,  examine  the  bills  presented  to  him  for 
taxation;  must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct  and 
legal;  and  must  strike  out  all  charges  for  fees,  other  than  the  prospective  charges 
expressly  allowed  by  law,  where  it  does  not  appear  that  the  services,  for  which 
they  are  charged,  were  necessarily  performed. 

2R.S.  653,  §  5. 


The  clerk,  having  once  taxed  the  costs, 
has  no  authority  on  his  own  initiative  to 
strike  any  item  from  the  bill.  La  Rosa  v. 
Wilner,  54  Misc.  574;  104  N.  Y.  Supp.  952. 

Under  §  3266,  providing  that  the  officer 
taxing  costs  shall  satisfy  himself  that  all 
the  items  of  a  bill  of  costs  are  correct  and 
legal,  proceedings  on  due  notice  for  retaxa- 
tion  of  costs  should  not  be  dismissed  on 
failure  of  the  party  giving  the  notice  to 
appear,  his  presence  not  oeing  essential. 
Talcott  v.  Jonasson,  43  Misc.  372;  87  N.  Y. 
Supp.  521. 

An  item  not  objected  to  may  be  allowed 
although  it  is  doubtful  whether  covered  by 
the  order.  Fleischman  v.  Yagel,  16  Misc. 
511;  54  State  Rep.  43;  38  N.  Y.  Supp.  523, 
Sp.  T. 

The  clerk  should  examine  the  charges. 
Belding  v.  Conklin,  4  How.  196,  Barculo, 
J.;  Stimson  v.  Huggins,  16  Barb.  658;  9 
How.  86. 

If  he  has  a  doubt  as  to  the  correctness 


of  a  charge,  he  should  correct  it.  Rogers  v. 
Rogers,  2  Paige  458. 

Before  allowing  referee's  fees  he  should 
be  satisfied  of  the  number  of  days  neces- 
sarily spent  by  the  referee  in  the  hearing 
and  examination  of  the  case.  Brown  v. 
Windmuller,  36  N.  Y.  Supr.  75;  14  Abb. 
N.  S.  359 ;  appeal  dism'd,  53  N.  Y.  642. 

In  order  to .  justify  the  clerk  in  disal- 
lowing a  disbursement,  it  is  not  necessary 
that  an  affidavit  should  be  presented  dis- 
puting the  fact  set  forth  in  the  affidavit  pre- 
sented in  support  of  the  disbursement,  if 
it  sufficiently  appears  by  that  affidavit  that 
the  disbursement  was  one  which  could  not 
be  properly  taxed;  and  this  is  so  where  it 
is  sought  to  be  taxed  by  an  administrator 
in  an  action  brought  by  him,  even  where 
the  disbursement  was  in  all  respects  right- 
ful as  between  him  and  the  estate  which  he 
represented.  Bick  v.  Reese,  17  Civ.  Proc. 
110. 

As  to  evidence  of  right  to  taxation,  see 
notes  to  §  3262. 


§  3267.    Affidavit  of  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed  without  an  affi- 
davit, stating  the  number  of  days  of  his  actual  attendance ;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A  charge,  for  a  copy  of  a  docu- 
ment or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use.  An  item  of  disburse- 
ments, in  a  bill  of  costs,  cannot  be  allowed,  in  any  case,  unless  it  is  verified  by 
affidavit,  and  it  appears  to  have  been  necessarily  incurred,  and  to  be  reasonable  in 
amount 

2  R.  S.  653,  §  7;  Co.  Proc.  §  311,  in  part.    As  to  affidavits,  see  note  to  §  3262. 


Where  appellants,  upon  appeal  to  the  ap- 
pellate division,  procured  extra  copies  of 
the  record  to  be  printed  in  excess  of  the 
number  required  for  the  appellate  division, 
in  anticipation  of  possible  appeal  to  the 
court  of  appeals,  amounting  to  $31.20,  and 
when  the  appeal  was  finally  taken  an  addi- 
tional cost  of  $6.45  was  incurred  for  print- 
ing, and  the  sum  taxed  at  $178.05  repre- 
sents what  it  would  have  cost  to  print  the 
record  for  use  in  the  court  of  appeals,  if 
used  there  specially  by  itself,  a  motion  to 
reduce  the  taxation  on  appeal  to  the  court 


of  appeals  to  $37.65  should  be  granted. 
Re  Rateau  Sales  Co.,  72  Misc.  132;  129  N. 
Y.  Supp.  445. 

Where,  on  taxation  of  costs  after  an 
appeal,  the  bill  of  costs  was  verified  as  to 
the  disbursements,  but  not  as  to  the  rea- 
sonableness of  the  items  thereof,  as  required 
by  §  3267,  while  the  clerk  had  authority  to 
disallow  the  items,  he  had  no  authority,  in 
the  absence  of  proof,  to  allow  any  sum 
therefor.  Raff  v.  Koster,  27  Misc.  47;  57 
N.  Y.  Supp.  252,  Sp.  T. 

There  must  be  an  affidavit  to  rebut  the 
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affidavit  attached  to  bill.  Wolff  v.  Horn,  9 
Misc.  100;  29  N.  Y.  Supp.  75,  C.  P. 

Plaintiff's  affidavit  as  to  mileage  not 
overcome  by  same  charge  in  bill  of  costs  in 
three  other  cases  tried  and  taxed  at  same 
time.  Lyman  v.  Young  Men's  Cosmopoli- 
tan Club,  38  App.  Div.  220;  66  N.  Y.  Supp. 
712. 

Contents  of  affidavits  on  taxation  of 
witness  fees. — Where  there  are  charges  for 
the  attendance  of  witnesses,  the  affidavit 
should  state  the  respective  names  and  places 
of  abode  of  the  witnesses,  the  distance  they 
respectively  travelled,  the  days  they  re- 
spectively actually  attended,  and  that  each 
of  them  was,  or  was  believed  to  be,  a  ma- 
terial and  necessary  witness  for  the  party 
on  whose  behalf  he  was  subpoenaed.  Wheel- 
er v.  Lozee,  12  How.  446.  See  Hicks  v. 
Brennan,  10  Abb.  304,  Leonard,  J.;  Taaks 
v.  Schmidt,  25  How.  340,  Barnard,  J. 

It  is  not  necessary  that  it  should  be 
proved  to  the  clerk,  on  the  adjustment  of 
the  costs,  that  the  witnesses  were  sub- 
poenaed. Where  no  subpoena  is  served  on 
them  they  cannot  be  considered  as  witnesses, 
unless  they  were  examined  as  such,  or  at- 
tended the  trial  as  his  witnesses,  at  his  re- 
quest or  by  agreement;  such  request  or 
agreement  must  be  stated  in  terms  in  the 
affidavit  of  their  attendance,  or  be  clearly 
inferable  therefrom.  Wheeler  v.  Lozee; 
Haynes  v.  Mosher,  15  How.  216,  Harris,  J. 

If  the  opposite  party  requires  it,  the 
names  of  the  witnesses  are  in  all  cases  to 
be  inserted  in  the  affidavits.  Jones  v.  Van 
Ranst,  2  Hall  530. 

In  an  affidavit  as  to  the  materiality  of 
witnesses,  etc.,  it  is  not  necessary  to  "aver 
that  the  advice  of  counsel  was  given  after 
the  statement  to  him  of  what  is  expected 
to  be  proved  by  the  witnesses.  Peck  v.  Pow- 
ers, 25  Hun  65. 

Where,  upon  the  adjustment,  an  affi- 
davit was  presented,  showing  that  certain 
witnesses  for  whom  fees  were  charged  were 
not  called  at  the  trial, — Held,  that  the  clerk 
should  require  proof  of  what  was  expected 
to  be  proved  by  such  witnesses,  and  why 
they  were  not  called.  Robitzek  v.  Hect,  3 
Civ.  Proc.  156,  N.  Y.  Supr.,  Freedman,  J. 


Where  the  affidavit  which  was  made  to 
sustain  the  right  to  receive  witness  fees  did 
not  show  that  the  witnesses  had  been  sworn 
upon  the  trial,  or  that  if  they  were  not 
sworn,  their  attendance  had  been  obtained 
in  good  faith,  with  the  expectation  that 
their  evidence  would  become  material  on 
the  trial  of  the  issues, — Held,  wholly  in- 
sufficient. Durant  v.  Abendroth,  48  Hun 
16;  15  State  Rep.  342. 

If  a  witness  is  not  subpoenaed,  the  af- 
fidavit should  state  that  he  attended  at  the 
request  of  the  party,  for  the  sole  purpose 
of  being  a  witness,  and  otherwise  would  not 
have  come  to  the  town  or  the  place  where 
the  court  was  held.    Taaks  v.  Schmidt. 

Stating  that  they  were  subpoenaed  and 
attended,  is  not  enough.  It  should  be  stat- 
ed they  were  material  and  necessary,  or 
were  believed  to  be  so.  Dean  v.  Williams,  6 
Hill  376. 

Materiality  need  not  be  shown  in  the 
first  instance  nor  until  the  opposite  party 
has  raised  a  suspicion  that  thev  were 
brought  in  to  swell  the  bill.  Willink  v. 
Reekie,  19  Wend.  82. 

Where  the  items  of  disbursements  for 
the  attendance  of  witnesses  were  particular- 
ly stated  in  the  affidavit,  but  were  stated 
in  gross  in  the  bill  of  costs,  and  objection 
was  made  to  the  allowance  of  such  items  on 
that  ground, — Held,  that  the  objection  was 
properly  overruled.  Hager  v.  Danforth,  8 
How.  448,  Parker,  J.  Contra,  Shannon  v. 
Brower,  2  Abb.  377,  Emott,  J. 

An  affidavit,  made  upon  an  adjourn- 
ment on  application  of  the  adverse  party, 
showing  the  names  of  persons  who  have 
been  subpoenaed,  the  places  where  subpoe- 
naed, and  the  number  of  miles  such  places 
are  distant  from  the  place  of  trial,  but  not 
the  residences  of  such  persons,  or  the  dis- 
tance each  must  necessarily  have  travelled, 
or  when  they  had  been  subpoenaed,  or  that 
their  fees  had  been  paid  or  incurred,  is  not 
sufficient  to  justify  the  taxation  of  costs. 
Lawson  v.  Hill,  20  N.  Y.  Supp.  904;  49 
State  Rep.  251;  66  Hun  288. 

As  to  amount  of  fees  see  §  3318. 


TITLE  HI. 

Security  for  costs. 


§  3268.  When  defendant  may  require  secur- 
ity for  costs. 

3269.  Id.;  after  action  commenced. 

3270.  The  last  two  sections  qualified. 

3271.  Id.;  in  actions  by  and  against  ex- 

ecutor, etc. 

3272.  Order  to  give  security. 

3273.  Requisites  of  undertaking. 

3274.  Notice  of  exception;    id.,  of  justi- 

fication. 


§  3275.  Justification     of     sureties.    Allow- 
ance of  undertaking. 

3276.  Order  to  give  additional  security. 

Proceedings. 

3277.  Effect  of  failure  to  obey  order  to 

give  security. 

3278.  Liability  of  attorney,  for  costs  in 

certain  actions. 

3279.  This   title  applies   to  special   pro- 

ceedings. 


§  3268.     [Am'd,  1891,  1904,  1910.]     When  defendant  may  require  security 
for  costs. 

The  defendant,  in  an  action  brought  in  a  court  of  record,  may  require  security 
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for  costs  to  be  given,  as  prescribed  in  this  title,  where  the  plaintiff  was,  when  the 
action  was  commenced,  either 

1.  A  person  residing  without  the  State;  or,  if  the  action  is  brought  in  a  county 
court,  except  in  the  counties  of  Albany,  Kings,  Queens,  Eennselaer  and  "Rich- 
mond, or  in  the  city  court  of  the  city  of  New  York,  the  city  court  of  Yonkers, 
or  the  city  court  of  Albany,  residing  without  the  city  or  county,  as  the  case  may 
be,  wherein  the  court  is  located ;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned,  the  official  assignee  or  official 
trustee  of  a  debtor;  or  an  assignee  in  bankruptcy;  where  the  action  is  brought 
upon  a  cause  of  action,  arising  before  the  assignment  the  appointment  of  the 
trustee,  or  the  adjudication  in  bankruptcy. 

2  R.  S.  629,  §  1.  See  §  3270.  Aro'd  L.  1891,  c.  170;  L.  1904,  c.  524.  The  amendment 
of  1904  struck  out  the  5th  subdivision  relating  to  security  from  infant,  guardian  ad  litem, 
etc  The  word  "aty,"  as  applied  to  New  York,  means  that  city  as  it  existed  prior  to 
Jan.  1,  1898.  See  Greater  New  York  Charter  as  amended,  L.  1901,  c.  466,  §  1345.  Am'd 
L.  1910,  c  118.  The  amendment  of  1910  amended  the  first  subdivision  by  inserting 
Albany  and  Rensselaer. 


General  rules  and  principles. — The  se- 
curity for  costs  which  a  defendant,  by  § 
3268,  may  require  from  a  non-resident  plain- 
tiff, may  be  claimed  as  a  matter  of  right. 
Beckham  v.  Hague,  44  App.  Div.  146;  60 
N.  Y.  Supp.  767. 

A  party  may  "  reside  without  the  State," 
and  so  be  subject  to  §  3268,  relating  to 
security  for  costs,  even  though  his  domicile 
is  in  this  State.  Flaherty  v.  Cary,  25  App. 
Div.   195;  49  N.  Y.  Supp.  303. 

Absolute  right  to  security  where  plain- 
tiff a  non-resident,  unless  waived  by  laches. 
Willson  v.  Eveline,  39  App.  Div.  129;  56 
N.  Y.  Supp.  632;  Hand  v.  Shaw,  13  Misc. 
143;  68  State  Rep.  99;  34  N.  Y.  Supp.  115, 
C.  P. 

Undertakings  on  arrest  no  excuse.  Pur- 
pose different.  Lafrentz  v.  Maes,  23  Civ. 
Proc.  238;  26  N.  Y.  Supp.  739. 

§  3268  is  not  class  legislation,  and  un- 
constitutional, as  violating  Const.  U.  S. 
Venanzio  v.  Weir,  64  App.  Div.  483;  72 
N.  Y.  Supp.  234. 

Requiring  security  of  an  infant  not  a 
deprivation  of  constitutional  rights,     lb. 

The  general  rule  is  that  the  parties  to  j 
an  action  may  put  their  claim  before  a  com- 
petent court  without  any  obligation  to  se- 
cure costs  to  the  opposite  party  in  case  of 
failure.  Fessenden  v.  Blanchard,  14  Civ. 
Proc.  277;  48  Hun  350. 

The  section  has  vested  a  defendant  with 
the  right  to  require  security  to  be  filed 
in  certain  cases,  including  that  of  a  non- 
resident plaintiff,  and  the  enactment  has 
been  framed  in  such  language  as  to  afford 
the  court  no  discretion  over  the  application 
where  it  is  made  with  due  diligence. 
Churchman  v.  Merritt,  50  Hun  270;  19 
State  Rep.  171,  rev'g  15  Civ.  Proc.  245. 

Where  plaintiff  is  a  non-resident,  de- 
fendant's right  to  require  him  to  give  se- 
curity for  costs  is  absolute  and  not  resting 
in  the  discretion  of  the  court,  and  the 
amount  and  form  of  the  security,  is  deter- 
mined by  §  3272.     Wood  v.  Blodgett,  15  Civ. 


Proc.  114;  49  Hun  64;  17  State  Rep.  295. 
Unless  there  has  been  laches.  Sims  v.  Bon- 
ner, 60  N.  Y.  Supr.  63;  16  N.  Y.  Supp.  800; 
21  Civ.  Proc.  355;  42  State  Rep.  10. 

Several  defendants  cannot  appear  sepa- 
rately, and  require  a  non-resident  plaintiff 
to  give  a  separate  undertaking  to  secure  the 
costs  of  each.  Rothchild  v.  Wilson,  10  N. 
Y.  Supp.  61;  24  Abb.  N.  C.  123;  19  Civ. 
Proc.  76. 

A  justice's  or  municipal  court  cannot 
require  a  non-resident  to  give  security,  nor 
can  the  county  court  in  an  action  com- 
menced in  a  court  not  of  record.  Mellen 
v.  Hutchins,  8  Abb.  N.  C.  228,  County  Ct., 
Morgan,  J. 

The  municipal  court  of  Buffalo  being 
a  court  not  of  record,  a  non-resident  plain- 
tiff cannot  be  required  to  give  security  for 
costs.  Lougrill  v.  Downey,  27  State  Rep. 
51,  Buffalo,  Supr. 

A  non-resident  widow  was  appointed 
executrix  in  this  State  of  the  estate  of  her 
husband,  who  was  a  non-resident,  but  who 
had  died  in  this  State,  for  the  sole  pur- 
pose of  bringing  a  statutory  action  for  her 
husband's  death,  and  the  estate  was  alleged 
to  consist  of  an  account  in  a  savings  bank 
in  this  State,  though  it  was  not  shown  that 
any  money  stood  in  the  account  when  the 
action  was  commenced,  or  that  the  interest 
of  decedent  in  it  would  be  adequate  to  se- 
cure payment  of  costs.  Held,  that  defend- 
ants' motion  for  security  for  costs  should 
be  granted.  Schmalz  v.  Crow  Construction 
Co.,  146  App.  Div.  623;  131  N.  Y.  Supp. 
398. 

Under  1836a,  as  added  by  Laws  1911,  c. 
631,  which  authorizes  an  executor  or  ad- 
ministrator appointed  in  another  State  to 
sue  or  be  sued  as  such  "in  like  manner  and 
under  like  restrictions  as  a  non-resident," 
a  foreign  administrator  is  placed  on  the 
same  basis  in  respect  to  actions  in  New 
York  as  a  non-resident  individual,  so  that 
his  liability  to  give  security  for  costs  is 
determined  by   §   3268,   rather  than   under 
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section  3271,  which  makes  it  discretionary 
with  the  court  whether  to  require  security 
for  costs  in  an  action  by  or  against  an 
executor  or  administrator  in  his  representa- 
tive capacity.  Smiley  v.  Finucane,  134  N. 
Y.  Supp.  59. 

A  motion  to  require  plaintiff  to  give  se- 
curity for  costs  on  the  ground  that  he  is  a 
non-resident,  will  not  be  granted  as  a  mat- 
ter of  right,  where  the  application  is  not 
made  until  after  answer,  but  will  then  be 
granted  in  the  discretion  of  the  court,  where 
a  sufficient  excuse  for  the  delay  is  shown. 
Knaggs  v.  Easton,  54  Misc.  51;  104  N.  Y. 
Supp.  508. 

Where  a  foreign  corporation  brought  re- 
plevin and  filed  the  bond  required  by  section 
1699,  such  bond  secured  the  costs  so  that 
plaintiff  was  not  required  to  execute  an- 
other bond  for  costs  under  section  3268, 
subd.  2.  Vulcanite  Portland  Cement  Co.  v. 
Williams,  46*  Misc.  405;  92  N.  Y.  Supp.  574. 

Where  plaintiff  had  been  domiciled  within 
the  State  for  a  considerable  period  before 
the  action,  but  at  that  time  she  was  tem- 
porarily sojourning  with  an  uncle  in  New 
Jersey  for  treatment  for  injuries,  she  hav- 
ing left  her  household  effects  in  New 
York,  and  having  actually  returned  to  live 
there  before  the  determination  of  a  motion 
to  compel  her  to  give  security  for  costs,  she 
was  not  a  non-resident,  within  §  3268,  subd. 
1.  Taylor  v.  Norris,  104  App.  Div.  21;  93 
N.  Y.  Supp.  356. 

Under  §  3268,  requiring  a  non-resident 
plaintiff,  on  the  demand  of  defendant,  to 
give  security  for  costs,  and  section  3271, 
authorizing  the  court  in  its  discretion  to 
require  a  plaintiff,  suing  in  a  representative 
capacity,  to  give  such  security,  a  non-resi- 
dent, suing  as  receiver  of  a  corporation, 
must,  on  defendant's  demand,  give  security 
for  costs.  Myers  v.  Stephens,  52  Misc.  632; 
102  N.  Y.  Supp.  929. 

Inasmuch  as  §  3268,  requiring  security 
for  costs  from  non-resident  plaintiffs,  does 
not  limit  the  right  to  require  security  to 
resident  defendants,  the  court  has  no  power 
to  impose  such  a  limitation  in  the  case  of 
a  defendant  foreign  corporation  applying 
therefor.  Craig  v.  W.  &  G.  Du  Cros,  Lim- 
ited, 63  Misc.  524;  117  N.  Y.  Supp.  384. 

In  so  far  as  §  3268  applies  to  the  city 
court  of  New  T&rk,  residence  in  the  bor- 
ough of  Brooklyn  is  not  residence  within 
the  city  or  county  where  the  city  court  is 
located,  and  an  order  requiring  plaintiff  to 
furnish  security  for  costs  was  proper. 
Brassack  v.  Interborough  Transit  Co.,  66 
Misc.   189;   121  N.  Y.  Supp.  216. 

A  non-resident  must  give  security  for 
costs  when  moved  for  by  defendant,  al- 
though the  latter  is  a  foreign  corporation. 
Craig  v.  Du  Cros,  63  Misc.  524;  117  N.  Y. 
Supp.  384. 

There  is  no  statutory  authority  for  re- 
quiring security  for  costs  from  a  plaintiff 
bringing  an  action  against  the  committee 
of  an  incompetent  person.  Kelly  v.  Kelly, 
77  App.  Div.  519;  78  N.  Y.  Supp.  918. 

The  action  for  damages  for  negligence, 
having  been  originally  brought  by  a  non- 


resident against  defendant  as  substituted 
trustee  under  a  will, — Held  that  an  amend- 
ment making  the  summons  and  complaint 
refer  to  defendant  individually,  entitled  him 
to  security  for  costs,  though  he  had  as 
trustee  answered  the  original  complaint 
without  demanding  it.  Boyd  v.  U.  S.  Mort- 
gage &  Trust  Co.,  90  App.  Div.,  32;  85  N. 
Y.  Supp.,  589. 

Where  it  appears  that  plaintiff  has  been 
allowed  to  sue  as  a  poor  person,  an  order 
requiring  security  for  costs  on  the  ground 
of  non-residence,  will  be  vacated  on  motion. 
Buccolo  v.  N.  Y.  Life  Ins.  Co.,  117  App. 
Div.,  423;  102  N.  Y.  Supp.  794. 

The  order  allowing  suit  as  a  poor  per- 
son must  also  be  vacated,  if  at  all,  on  notice. 
It  is  not  invalidated  by  failure  to  serve  a 
copy  thereof  on  the  defendant's  attorney, 
lb. 

Several  defendants  cannot  appear  sepa- 
rately and  require  a  non-resident  plaintiff 
to  give  separate  security  for  costs,  but  a 
single  undertaking  should  be  required  run- 
ning to  the  defendants  and  for  the  benefit 
of  all.  Perrin  v.  Whipple,  118  N.  Y.  Supp. 
1048. 

Failure  to  give  security  for  costs  as 
ordered  stays  proceedings  and  an  order  re- 
quiring plaintiff  to  deposit  $250,  or,  at  his 
election,  to  file  an  undertaking  in  the  sum 
of  $500,  is  not  complied  with  by  filing  an 
undertaking  for  $250,  and  defendant  may 
simply  rest  upon  the  order.  Stuart  v. 
Spofford,  122  App.  Div.  47;  106  N.  Y. 
Supp.  903. 

Next  of  kin  intervening  as  defendants 
in  an  action  on  a  disputed  claim  against  an 
administrator  cannot  be  required  to  give 
security  for  costs.  Riley  v.  Ryan,  45  Misc. 
151;  91  N.  Y.  Supp.  952,  rev'd  on  other 
grounds  in  103  App.  Div.  176. 

A  motion  to  vacate  an  order  requiring 
security  for  costs  from  a  non-resident  plain- 
tiff, though  obtained  ex  parte,  and  after 
the  case  was  on  the  day  trial  calendar,— 
Denied,  where  plaintiff  neither  complied 
with  the  order  nor  moved  to  set  it  aside 
until  after  the  time  specified  for  compliance 
had  expired.  Dunaway  v.  Terry,  37  Misc. 
510;  75  N.  Y.  Supp.  974. 

In  an  action  commenced  by  short  sum- 
mons with  an  undertaking  defendant  ob- 
tained an  ex  parte  order  for  security  for 
costs  with  an  extension  of  time  to  answer 
until  the  security  was  furnished,  which 
plaintiff  had  vacated  ex  parte,  but  before 
his  order  was  served,  defendant  served  his 
answer,  which  plaintiff  declined  to  accept, 
as  being  after  the  time  for  service  had 
expired.  The  order  for  security  for  costs 
being  irregular,  the  vacatur  related  back, 
and  the  order  afforded  no  protection  to  de- 
fendant. Ritter  Lumber  Co.  v.  Bacon,  37 
Misc.  781 ;  76  N.  Y.  Supp.  933. 

Where  a  holder  of  bonds  of  a  business 
corporation  assigned  them  to  a  person 
financially  irresponsible  for  the  purpose  of 
enforcing  collection  and  the  assignee  pro- 
cured a  foreclosure  suit  to  be  brought  by 
a  substituted  trustee,  the  validity  of  the 
bonds  being  contested, — Held  that  plaintiff 
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commencing  the  suit  with  knowledge  of  the 
facte  should  be  required  to  give  security  for 
costs.  Hagar  v.  Radon*  Microbe  Killer  Co., 
119  App.  Div.  839;  104  N.  Y.  Supp.  896. 

The  exercise  of  the  discretionary  power 
to  require  security  for  costs  is  lodged  in 
the  appellate  division  as  well  as  in  the  Spe- 
cial Term  of  the  supreme  court,  and  the 
appellate  court  may  correct  an  abuse  of 
discretion  in  denying  a  motion  therefor  and 
order  security  for  costs  to  be  given.  Hagar 
v.  Radam  Microbe  Killer  Co.,  119  App.  Div. 
839;  104  N.  Y.  Supp.  896. 

Infant. — It  was  proper  to  compel  an  in- 
fant plaintiff  to  give  security  for  costs  un- 
der |  3268,  providing  that  defendant  may 
require  security  for  costs  where  the  plain- 
tiff is  an  infant,  whose  guardian  ad  litem 
has  not  given  such  security,  where  the  mo- 
tion was  decided  before  the  taking  effect 
of  Laws  1904,  c.  524,  repealing  part  of  that 
section  of  the  Code.  Traver  v.  Jackman,  98 
App.  Div.  287;  90  N.  Y.  Supp.  739. 

A  resident  guardian  ad  litem  of  a  non- 
resident plaintiff  is  the  plaintiff  for  the 
purpose  of  determining  the  right  to  security 
for  costs,  and  the  right  to  security  is  not 
absolute.  Crossett  v.  Dean,  69  Misc.  69; 
124  N.  Y.  Supp.  916. 

Trustee  in  bankruptcy.-^Where  judg- 
ments were  obtained  in  May  and  June, 
1908,  against  one  declared  a  bankrupt  in 
February,  1909,  upon  which  executions  were 
issued  and  returned  unsatisfied  before  June 
30,  1908,  a  cause  of  action  existed  in  favor 
of  the  judgment-creditors,  before  the  adju- 
dication in  bankruptcy,  to  set  aside  fraudu- 
lent conveyances  made  some  eight  months 
prior  thereto,  so  that,  in  an  action  by  the 
trustee  in  bankruptcy  to  set  aside  such  con- 
veyances, defendant  could  require  security 
for  costs,  under  §  3268.  Kiendl  v.  Dubroff, 
136  App.  Div.  8;  120  N.  Y.  Supp.  121. 

An  action  by  a  trustee  in  bankruptcy  to 
set  aside  a  conveyance  as  in  fraud  of  cred- 
itors was  not  a  cause  of  action  "arising 
before  the  assignment,  the  appointment  of 
the  trustee,  or  the  adjudication  in  bank- 
ruptcy/' within  §  3268,  subd.  4,  authorizing 
defendant  in  such  an  action  to  require  se- 
curity for  costs,  though  the  creditors  had  a 
cause  of  action  to  set  aside  the  conveyance 
before  the  adjudication  in  bankruptcy,  and 
had  obtained  judgment,  on  which  execution 
was  returned  unsatisfied,  before  the  adjudi- 
cation in  bankruptcy,  so  that  defendant  was 
not  entitled  to  an  ex  parte  order  requiring 
the  trustee  to  give  security  for  costs  on 
appeal.  Biker  v.  Gwynne,  116  N.  Y.  Supp. 
10. 

A  defendant  in  an  action  by  a  trustee  in 
bankruptcy  on  a  cause  accruing  after  the 
appointment  of  the  trustee  is  not  entitled 
to  security  for  costs.  Kelley  v.  Kremer,  74 
App.  Div.  456;  77  N.  Y.  Supp.  515. 

Where  suit  was  brought  by  a  trustee  in 
bankruptcy  to  recover  money  paid  by  the 
bankrupt  to  defendant  within  four  months 
before  the  filing  of  his  bankruptcy  petition, 
and  to  set  aside  an  alleged  fraudulent  con- 
veyance of  the  bankrupt's  business  to  de- 
fendant, and  it  appeared  that  the  cause  of 


action  did  not  accrue  prior  to  plaintiff's 
appointment  as  trustee,  defendant  was  not 
entitled  to  an  order  compelling  plaintiff  to 
give  security  for  costs  as  a  matter  of  right. 
Kronfeld  v.  Ldebman,  78  App.  Div.  437;  79 
N.  Y.  Supp.  1083. 

Since  a  bankrupt's  trustee  acquires  his 
interest,  by  virtue  of  the  bankruptcy  act, 
as  of  the  date  of  the  adjudication,  a  cause 
of  action  by  a  bankrupt's  trustee  to  set 
aside  a  conveyance  of  the  bankrupt's  real 
estate  within  four  months  prior  to  bank- 
ruptcy, alleged  to  be  in  fraud  of  creditors, 
accrued  after  bankruptcy;  and  hence  the 
trustee  could  not  be  compelled  to  give  se- 
curity for  costs  under  such  section.  Ent- 
wisle  v.  Cohen,  141  App.  Div.  834;  125  N. 
Y.  Supp.  935. 

§  3268,  providing  that  the  defendant  in 
an  action  in  a  court  of  record  may  require 
security  for  costs  to  be  given,  where  the 
plaintiff  was,  when  the  action  was  com- 
menced, an  assignee  in  bankruptcy,  and  the 
cause  of  action  arose  before  the  adjudica- 
tion in  bankruptcy,  is  mandatory,  and  the 
court  has  no  discretion  to  dispense  with  the 
security.  Joseph  v.  Raff,  75  App.  Div.  447: 
78  N.  Y.  Supp.  310. 

It  was  error,  in  an  action  by  a  trustee  in 
bankruptcy  to  recover  on  a  cause  of  action, 
which  accrued  to  the  bankrupt  before  the 
appointment  of  the  trustee,  to  deny  defend- 
ant's motion  for  security  for  costs.  Joseph 
v.  Makley,  73  App.  Div.  156;  76  N.  Y.  Supp. 
669.  r 

Corporation. — A  corporation  is  a  "per- 
son," within  the  meaning  of  §  3268,  provid- 
ing that  the  defendant  may  require  security 
for  costs  where,  in  an  action  brought  in  a 
county  court,  the  plaintiff  is  a  person  re- 
siding without  the  county  wherein  the  court 
is  located.  C.  E.  Sherin  Agency  v.  Seaman, 
49  App.  Div.  33;  63  N.  Y.  Supp.  407. 

A  foreign  corporation,  plaintiff  in  an 
action,  is  not  exempt  from  giving  security 
for  costs  because  it  has  a  place  of  business 
in  New  York  City;  for  it  is  not  a  person, 
within  §  3160  and  this  section.  Henry 
Huber  Co.  v.  Warren,  29  Misc.  588;  61  N. 
Y.  Supp.  247,  City  Ct. 

Security  cannot  be  required  of  a  domes- 
tic corporation.  Edward  Thompson  Co.  v. 
Lobenthal,  24  Civ.  Proc.  247;  33  N.  Y. 
Supp.  417,  City  Ct 

Taxpayer's  action. — Laws  of  1881,  c, 
531  (see  now  General  Municipal  Law;  and 
see  §  1925)  requiring  a  bond  when  tax- 
payer's action  is  commenced  is  analogous  to 
Code  §§  3268-3269  for  protection  of  defend- 
ant and  may  be  waived.  If  required  the 
court  may  stay  suit  until  furnished.  Kit- 
tinger  v.  Buffalo  Traction  Co.,  25  App.  Div. 
329;  49  N.  Y.  Supp.  713. 

Poor  persons.— Costs  of  former  action 
no  ground  for  refusing  leave  to  sue  as  a 
poor  person  and  requiring  security.  Rosa 
v.  2d  Ave.  R.  R.,  20  App.  Div.  334;  46 
N.  Y.  Supp.  807. 

Leave  to  sue  as  a  poor  person  obtained 
ex  parte  after  action  begun  is  no  answer  to 
motion  for  security.  Conboy  v.  AyTes,  25 
Misc.  62;  53  N.  Y.  Supp.  1004,  Sp.  T. 
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An  order  to  sue  as  a  poor  person  can- 
not be  vacated  by  consent  of  attorneys. 
Dunlay  v.  Am.  Tel.  &  Tel.  Co.,  4  App.  Div. 
432;  40  N.  Y.  Supp.  606. 

N.  Y.  city  court. — A  non-resident  of  the 
State  who  has  an  office  in  the  city  of  New 
York,  where  he  regularly  transacts  business 
in  person,  cannot  be  required  to  give  se- 
curity for  costs  in  an  action  in  the  city 
court  of  New  York,  on  the  ground  that  he 
is  a  non-resident.  Wyckoff  v.  Devlin,  8  Civ. 
Proc.  138,  N.  Y.  City  Ct.,  Hall,  J. ;  Stephen- 
son v.  Hanson,  4  Civ.  Proc.  104,  N.  Y.  City 
Ct.,  Hall,  J.;  Beebe  v.  Parker,  16  Civ.  Proc. 
320;  24  State  Rep.  120;  22  Abb.  N.  C.  445, 
N.  Y.  City  Ct. 

The  place  where  one  is  regularly  em- 
ployed to  render  services,  where  he  attends 
every  business  day,  is  a  place  or  office  for 
the  regular  transaction  of  business,  regard- 
less of  the  character  of  the  business  which 
one  may  transact  at  that  place.  Security 
for  costs  should  not  be  required  where  the 
plaintiff  in  the  New  York  city  court  has 
such  a  place  in  the  borough  of  Manhattan. 
Brassack  v.  Interborough  Rapid  Transit 
Co.,  66  Misc.  190;  121  N.  Y.  Supp.  215;  2 
Civ.  Proc.   (N.  S.)  57. 

In  an  action  brought  in  the  New  York 
city  court,  an  omission  in  the  papers  on 
which  a  motion  to  compel  plaintiff  to  file 
security  for  costs  was  made,  to  state  that 
he  has  no  office  for  the  transaction  of  busi- 
ness either  in  the  borough  of  Manhattan 
or  the  borough  of  the  Bronx,  requires  a 
denial  of  the  motion,  such  allegation  being 
as  much  an  affirmative  part  of  defendant's 
case  as  the  allegation  that  plaintiff  has  no 
domicile  in  the  city.  Pelz  v.  Roth,  46  Misc. 
419;  92  N.  Y.  Supp.  263. 

The  provision  that  a  "plaintiff  in  an 
action  brought  in  the  city  court,  who  has 
an  office  for  the  regular  transaction  of  busi- 
ness in  person  within  the  city  of  New  York, 
is  deemed  a  resident  of  that  city,"  within 
the  meaning  of  the  sections  of  the  code  re- 
quiring a  non-resident  plaintiff  to  give  se- 
curity for  costs,  does  not  apply  to  a  for- 
eign corporation  having  a  place  of  business 
in  said  city.  The  corporation  can  transact 
business  only  by  agents,  and  cannot  in  any 
case  be  said  to  transact  it  in  person.  F. 
A.  Kennedy  Co.  v.  McCormack,  15  Civ. 
Proc.  239;  18  State  Rep.  287,  N.  Y.  City 
Ct.,  McAdam,  J. 

A  plaintiff  is  properly  required  to  file 
security  for  costs  in  the  city  court  of  New 
York,  where  it  is  a  foreign  corporation, 
notwithstanding  it  has  a  place  of  business 
in  the  city.     lb. 

A  county  judge  has  not  authority  to 
grant  an  order  in  an  action  in  the  supreme 
court,  requiring  a  non-resident  plaintiff  to 
file  security  for  costs.  Longstreet  v.  Saw- 
yer, 39  State  Rep.  693;  21  Civ.  Proc.  16, 
Daniels,  J. 

An  action  commenced  in  a  district  court 
and  removed  is  not  an  action  "brought" 
in  a  court  of  record.  But  while  defendant 
cannot  require  security,  the  court  may  re- 
quire it,  under  §  889,  as  a  condition  of 
allowing  plaintiff  a  commission  to  take  tes- 


timony abroad ;  and  such  a  condition  is  rea- 
sonable where  plaintiffs  have  delayed  their 
application  without  apparent  cause,  and 
their  recovery  is  doubtful.  Hames  v.  Judd, 
16  Daly  110,  affi'g  18  Civ.  Proc.  324,  Daly, 
«i. 

Who  give  security.  —  A  non-resident 
plaintiff  may  be  ordered  to  give  security  in 
tort  as  well  as  in  contract,  and  the  security 
is  not  limited  to  $250.  Keller  v.  Townsend, 
2  Abb.  N.  C.  432,  Barrett,  J. 

A  non-resident  plaintiff,  assignee  for 
creditors,  was  required  to  give  security  after 
judgment  against  him  from  which  he  had 
appealed.  Ranney  v.  Stringer,  4  Bosw.  663, 
Robertson,  J. 

A  non-resident  plaintiff,  necessarily  prose- 
cuting in  the  right  of  her  intestate,  must 
give  security.  Murphy  v.  Darlington,  1  C. 
R.  85,  Strong,  J.  Contra,  Goodrich  v.  Pen- 
dleton, 3  Johns.  Ch.  520. 

Plaintiff  cannot  be  required  to  file  secur- 
ity when  permitted  to  prosecute  in  forma 
pauperis.  Florence  v.  Bulkley,  1  Duer  705; 
12  N.  Y.  Leg.  Obs.  28.     See  §  458. 

A  plaintiff  who  was  a  non-resident  at 
the  time  of  commencing  his  action,  is  not 
excused  from  filing  security  by  the  fact  that 
he  afterwards  becomes  a  resident.  Ambler 
v.  Ambler,  8  Abb.  340,  Roosevelt,  J. 

Nor  one  who  intends  to  become  a  resident. 
Gelch  v.  Barnaby,  1  Bosw.  657;  7  Abb.  19, 
Bosworth,  J. 

As  to  national  banks,  see  §  3343,  subd.  18, 
superceding  Nat.  Park  Bk.  v.  Gunst.  1  Abb. 
X.  C.  292,  Monell,  J. 

Plaintiff  required  to  give  security  as  a 
non-resident,  though  claiming  to  be  a  resi- 
dent.    Norton  v.  Bennett,  22  Hun  604. 

Where  it  appeared  that  plaintiff  of  rec- 
ord, a  resident,  was  prosecuting  an  action 
for  the  benefit  of  a  non-resident,  on  a  judg- 
ment recovered  against  defendant  in  another 
State,  and  which  nad  been  assigned  to  plain- 
tiff by  an  assignment  absolute  on  its  face, — 
Held,  that  plaintiff  could  not  be  compelled 
to  file  security.  Horton  v.  Shepherd,  1  Civ. 
Proc.  26. 

Alien  residents  are  not  required  to  give 
security  unless  such  residence  is  shown  to 
be  merely  temporary.  Norton  v.  Mackie,  8 
Hun  520. 

A  foreign  government  may  be  required 
to  give  security.  Republic  of  Mexico  v. 
Arrangois,  3  Abb.  470,  N.  Y.  Supr.,  Hoff- 
man, J. 

A  foreign  independent  government,  recog- 
nized as  such  by  the  United  States,  is  a 
person."  It  seems,  the  word  "person,*  as 
used  in  said  provision,  includes  all  legal 
entities,  except  foreign  corporations,  author- 
ized to  bring  actions  in  this  State.  Repub- 
lic of  Honduras  v.  Soto,  112  N.  Y.  310; 
20  State  Rep.  749;  16  Civ.  Proc  270,  rev'g 
47  Hun  174;  13  State  Rep.  570;  14  Civ. 
Proa  9. 

A  guardian  ad  litem  is  responsible  for 
costs,  but  the  Code  does  not  require  him 
to  file  security  therefor.  Steinberg  v.  Man- 
hattan Ry.  Co.,  46  N.  Y.  Supr.  216;  Wice 
v.  Commercial  F.  Ins.  Co.,  8  Daly  70. 

After   judgment    an    attachment  against 
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the  person  of  the  guardian  for  costs  is  a 
matter  of  right.  Wice  v.  Commercial  F. 
Ins.  Co. 

It  seems  to  have  been  the  intention  of 
the  legislature  to  give  an  absolute  right  to  a 
defendant  to  require  security,  unless  he 
may  have  lost  such  right  by  laches.  The 
provisions  are  intended  solely  for  the  bene- 
fit of  defendant,  and  his  neglect  to  promptly 
avail  himself  of  such  benefit  would  be  con- 
strued as  a  waiver.  Buckley  v.  Gutta 
Percha  Mfg.  Co.,  3  Civ.  Proc.  428,  ap- 
peal dism'd,  Ct.  of  App.,  Id.  433n. 

As  to  laches  in'  moving  for  security,  see 
note  to  §  3272. 

A  resident,  ancillary  administrator,  does 
not  come  within  the  meaning  of  §  3268; 
he  will  not  be  required  to  give  security 
for  costs.  Fessenden  v.  Blanchard,  48  Hun 
350;  14  Civ.  Proc.  277. 

On  June  23,  1888,  upon  an  affidavit  stat- 
ing that  plaintiff  in  this  action,  which  was 
commenced  on  June  20,  was  a  resident  of 
Penn.,  an  order  was  made  requiring  her 
to  file  security  for  costs;  which  order  was 
thereafter  vacated,  upon  an  affidavit  show- 
ing that  her  property  was  situated  in  this 
State  and  under  the  control  of  at  least  one 
of  the  defendants,  and  afforded  ample  se- 
curity for  the  costs  of  the  action. — Held, 
that  this  vacating  order  should  be  reversed. 
Churchman  v.  Merritt,  50  Hun  270;  19 
State  Rep.  171,  rev'g  15  Civ.  Proc.  245. 

If  a  court  is  satisfied  that  an  action  has 
been  brought  in  good  faith,  by  one  suing 
in  a  representative  capacity,  that  it  is  not 
malicious  or  vexatious,  and  that  plaintiff 
has  a  prima  facie  case  upon  the  merits, 
plaintiff  should  not  be  required  to  file  se- 
curity for  costs,  and  an  order  made  at  Spe- 
cial Term,  directing  that  plaintiff  give 
security  for  costs,  without  the  consideration 
of  such  facts,  is  not  an  exercise  of  the  dis- 
cretion of  Special  Term,  and  will  be  re- 
versed upon  appeal  and  the  proceedings  re- 
mitted to  Special  Term.  Rutherford  v. 
Town  of  Madrid,  77  Hun  545;  60  State  Rep. 
391;  28  N.  Y.  Supp.  923,  rev'g  26  N.  Y. 
Supp.  573. 

An  order  requiring  a  person  suing  in  a 
representative  capacity  to  give  security  is 
a  discretionary  order,  and,  excepting  where 
it  has  been  irregularly  obtained,  or  where 
there  has  been  an  abuse  of  discretion,  or 
an  exercise  of  discretion  in  pursuance  of 
erroneous  principles  or  theories  of  law,  the 
discretion  will  not  be  reviewed  upon  ap- 
peal,    lb. 

A  third  person  substituted  as  defendant 
by  order  of  interpleader  cannot  be  required 
to  give  security  for  costs  as  a  condition 
of  being  allowed  to  prosecute  his  claim  to 

§  3269.    Security  for  costs  for  causes  arising  after  action. 

The  defendant,  in  a  like  action,  may  require  security  for  costs  to  be  given, 
where,  after  the  commencement  of  the  action,  the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  the  action  is  brought  in 
either  of  the  local  courts  specified  in  subdivision  first  of  the  last  section,  ceases  to 
be  a  resident  of  the  city  or  county,  as  the  case  may  be,  wherein  the  court  is  lo- 
cated; or 


the  fund,  although  a  non-resident  and  irre- 
sponsible, in  the  absence  of  a  statute  re- 
quiring such  security.  McHugh  v.  As- 
trophe,  20  N.  Y.  Supp.  877;  49  State  Rep. 
79;  1  Misc.  218,  N.  Y.  City  Ct. 

It  is  in  the  inherent  power  of  a  court  to 
allow  a  person  interested  in  the  subject- 
matter  of  the  action  to  intervene  as  de- 
fendant without  giving  security  for  costs. 
Rosenberg  v.  Cortney,  29  N.  Y.  Supp.  327, 
B'klyn  City  Ct. 

It  seems,  that  a  court  of  equity  has  an 
inherent  power  to  require  security  for  costs 
from  a  plaintiff  even  in  a  case  not  within 
the  words  of  the  statute.  Knoch  v.  Funke, 
22  Civ.  Proc.  161,  N.  Y.  Supr.,  McAdam,  J. 

Effect  of  having  given  security  on 
provisional  remedy.  —  A  non-resident 
plaintiff,  in  an  action  for  chattels,  took  pro- 
ceedings for  claim  and  delivery,  and  gave 
the  usual  undertaking;  defendants  having 
obtained  a  return  of  the  goods, — Held,  that 
plaintiff  might  be  required  to  give  security 
for  costs.  Gelch  v.  Barnaby,  7  Abb.  19;  1 
Bosw.  057,  Bosworth,  J.;  Boucher  v.  Pia, 
14  Abb.  1,  N.  Y.  Supr.  Contra,  Wiscon- 
sin M.  &  F.  Ins.  Co.  v.  Hobbs,  22  How. 
494. 

Non-resident  plaintiffs  who  give  an  under- 
taking to  the  sheriff  under  Co.  Proc.  §  238, 
are  not  thereby  relieved  from  giving  se- 
curity for  costs.  Hodges  v.  Porter,  10  Hun 
244. 

The  fact  that  an  undertaking  has  been 
given  by  a  non-resident  plaintiff  on  obtain- 
ing an  injunction,  does  not  affect  the  right 
of  defendant  to  have  security  for  the  costs 
of  the  action.  McCall  v.  Frith,  2  Civ.  Proc. 
1,  N.  Y.  Supr.,  Truax,  J. 

The  costs  secured  by  an  undertaking 
given  upon  obtaining  an  order  of  arrest 
are  not  the  costs  of  the  action,  but  those 
which  may  be  awarded  to  defendant  as 
accruing  from  or  necessitated  by  his  arrest, 
and,  therefore,  the  fact  that  an  infant  plain- 
tiff has  given  such  an  undertaking,  does 
not  relieve  him  from  the  necessity  of  giving 
security  for  the  costs  of  the  action.  La- 
frentz  v.  Mass,  23  Civ.  Proc.  238;  26  N.  Y. 
Supp.  739,  C.  P.,  Giegerich,  J. 

No  security  from  defendants. — Where 
there  is  a  fund  in  court,  and  there  are  sev- 
eral defendants  who  are  claimants  to  it, 
and  the  result  may  be  that  the  costs  will 
be  paid  out  of  the  fund,  no  security  will  be 
required  from  the  defendants  who  are  claim- 
ants, although  they  are  non-residents. 
They  cannot  be  regarded  as  non-resident 
plaintiffs  under  the  statute.  Coates  v. 
Morris,  1  Law  Bull.  29,  N.  Y.  Supr., 
Speir,  J. 
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larity  upon  the  part  of  the  clerk,  which 
must  be  corrected  upon  motion,  and  the 
objection  cannot  be  taken  upon  appeal  from 
the  final  judgment.  Hecla  Consol.  Gold 
M.  Co.  v.  O'Neill,  23  Civ.  Proc.  143;  51 
State  Rep.  436. 


credited  on  the  execution.  Hewitt  v.  Oity 
Mills,  136  N.  Y.  211;  49  State  Rep.  335, 
rev'g  47  State  Rep.  933;  Baker  v.  Codding, 
52  State  Rep.  416;  .23  N.  Y.  Supp.  5;  3 
Misc.  512,  C.  P. 

Where  costs  are  inserted  in  a  judgment 
without  taxation,   it   is   simply  an   irregu- 

§  3265.    Review  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon  a  motion  for  a 
new  taxation.  The  order,  made  upon  such  a  motion,  may  allow  or  disallow  any 
item,  objected  to  before  the  taxing  officer,  in  which  case,  it  has  the  effect  of  a  new 
taxation;  or  it  may  direct  a  new  taxation  before  the  proper  officer,  specifying  the 
grounds  or  the  proof,  upon  which  the  item  may  be  allowed  or  disallowed  by  him. 

has  the  Special  Term  such  power  upon  a 
motion  for  the  taxation  of  costs,  nor  the 
General  Term  upon  appeal  from  an  order 
made  upon  such  motion;  the  remedy  of  the 
party  against  whom  the  costs  are  awarded, 
if  they  have  been  improperly  given,  is  by 
appeal  from  the  judgment  granting  them. 
Schum  v.  City  of  Rochester,  16  Civ.  Proc. 
218. 

Where,  in  an  action  to  recover  penalties 
for  an  alleged  violation  of  the  game  laws, 
judgment  was  rendered  in  favor  of  defend- 
ant, dismissing  the  complaint,  with  costs 
against  the  county  whose  district-attorney 
brought  the  action,  and  judgment  therefor 
was  accordingly  entered, — Held,  that  the 
proper  mode  of  determining  whether  defend- 
ant was  entitled  to  costs  was  by  a  motion 
by  plaintiff  to  strike  such  costs  from  the 
judgment.  People  v.  Alden,  13  Civ.  Proc. 
317,  Potter,  J. 

Where  a  judgment  was  affirmed,  with 
costs  to  defendants,  and  the  attorney  for 
one  defendant  taxes  costs  and  enters  judg- 
ment in  favor  of  all,  the  remedy  of  a  de- 
fendant who  was  not  represented  by  him,  is 
not  to  tax  another  bill  of  costs  and  enter 
another  or  additional  judgment,  but  by  mo- 
tion to  correct  the  judgment  and  then  to 
tax  his  costs  and  enter  a  proper  judgment. 
Hausselt  v.  Bonner,  17  Civ.  Proc.  320;  0  N. 
Y.  Supp.  282. 

The  court  may  grant  a  retaxation  of 
costs,  although  no  appeal  has  been  taken 
from  the  taxation  by  the  clerk.  Cohu  v. 
Husson,  13  Daly  334. 

If  on  dismissal  of  the  appeal  too  large 
costs  of  appeal  are  taxed,  the  remedy  is 
by  motion  in  the  court  below.  Dresser  v. 
Brooks,  2  N.  Y.  566;  4  How.  207. 

On  a  motion  to  set  aside  a  taxation, 
the  court  may  order  a  judgment  for  costs 
to  be  vacated;  and  may  allow  costs  to  the 
successful  party,  though  not  asked  for  in 
the  notice,  if  both  parties  appear.  Jones 
v.  Cook,  11  Hun  230. 

It  is  the  duty  of  a  party  who  is  dis- 
satisfied with  the  taxation,  as  to  particu- 
lar items,  to  bring  the  question  as  to  such 
items  directly  before  the  court  by  a  motion 
on  his  part,  although  the  adverse  party  ap- 
plies for  a  readjustment  as  to  other  items. 
Rogers  v.  Rogers,  2  Paige  458. 

Where  a  party  desires  to  set  aside  a 
taxation  in  a  proceeding  as  fraudulent  and 


Review  of  clerk's  taxation.— To  obtain 
a  review  by  the  court  of  the  clerk's  taxa- 
tion, the  matter  must  be  brought  on  by 
motion  for  new  taxation,  and  not  by  appeal 
from  the  taxation  of  the  clerk;  and  the 
motion  should  be  heard  upon  the  bill  of 
costs  with  the  items  objected  to,  the  ex- 
ceptions, the  rulings  of  the  clerk,  and  the 
affidavits  presented  to  the  clerk  in  opposi- 
tion to  his  taxation.  Comly  v.  Mayor,  1 
Civ.  Proc.  306,  Barrett,  J.  See  Lotti  v. 
Krakauer,  1  Civ.  Proc.  312n;  1  City  Ct.  60, 
N.  Y.  Marine,  McAdam,  J. 

Motion  for  retaxation  must  be  upon  same 
papers  except  such  as  necessary  to  show 
clerk's  action;  but  court  may  order  a  new 
taxation  before  clerk  with  leave  to  use  ad- 
ditional affidavits.  Lyman  v.  Young  Men's 
Cosmopolitan  Club,  38  App.  Div.  220;  56 
N.  Y.  Supp.  712. 

Where  defendants  made  no  objection  to 
any  items  of  costs  before  the  taxing  officer, 
they  could  not  obtain  relief  on  a  motion  for 
review  of  taxation  or  retaxation.  La  Rosa 
v.  Wilner,  54  Misc.  574;  104  N.  Y.  Supp. 
952. 

A  party  to  a  suit,  on  showing  a  good 
excuse  for  failure  to  appear  before  the  tax- 
ing officer,  may  have  an  error  in  the  taxa- 
tion of  costs  corrected  by  the  court  and 
a  new  taxation  made.  Dame  v.  Maynard, 
139  App.  Div.  385;  124  N.  Y.  Supp.  17. 

Where  defendant  on  a  motion  to  retax 
costs  only  objects  to  a  single  item,  he  may 
only  object  to  the  allowance  of  such  item  on 
appeal.  Fourteenth  Street  Bank  v.  Strauss, 
54  Misc.  588;  104  N.  Y.  Supp.  956. 

Review  confined  to  propriety  of  items. 
No  power  to  review  judgment.  If  stipu- 
lation relieves  from  costs,  should  move  to 
modify  judgment  and  appeal  from  motion 
or  judgment.  Man.  Ry.  v.  Youmans,  81 
Hun  82 ;  62  State  Rep.  562 ;  30  N.  Y.  Supp. 
566. 

Appeal  from  order,  directing  or  denying 
retaxation,  dismissed  where  judgment  has 
been  reversed  or  referee's  report  set  aside. 
Duryea,  Watts  &  Co.  v.  Ravner.  21  Misc. 
536;  47  N.  Y.  Supp.  712.  City  Ct.;  Dickin- 
son v.  Earle,  63  App.  Div.  140;  71  N.  Y. 
Supp.  231. 

Upon  a  taxation  of  costs  awarded  on  an 
interlocutory  judgment,  the  clerk  has  no 
power  to  reverse  or  modify  the  decision  of 
the   trial    court   awarding   such    costs,   nor 
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excessive,  an  action  in  equity  is  not  nec- 
essary. The  court  will  direct  a  retaxation 
if  sufficient  facts  are  shown,  where  the  law 
has  been  plainly  violated,  and  the  estab- 
lished rules  of  the  court  plainly  disregard- 
ed, either  before  or  after  their  payment. 
Mayor  v.  Cornell,  9  Hun  215. 

A  motion  in  the  nature  of  an  appeal 
from  the  act  of  the  clerk  may  be  made  to 
the  court  at  Special  Term.  Beattie  v.  Qua, 
15  Barb.  132;  Whipple  v.  Williams,  4  How. 
28,  Allen,  J. 

When  interest  was  not  added  to  the  ver- 
dict on  the  trial,  but  was  added  on  the 
taxation  of  costs,  the  question  of  the  right 
to  interest  can  only  be  properly  reached  by 
motion  to  retax  the  costs  or  to  correct  the 
judgment,  and  not  by  appeal.  Leonard  v. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  48. 

The  clerk  had  taxed  the  costs  for  plain- 
tiff ex  parte,  but  on  the  return  of  the 
notice  of  retaxation  had  disallowed  costs 
to  plaintiff  and  taxed  them  in  favor  of  de- 
fendant. Special  Term  gave  plaintiff  costs, 
allowing  the  sum  at  which  they  were  taxed 
by  the  clerk  ex  parte.  Held,  error ;  that  de- 
fendant had  a  right  to  be  heard  before 
the  taxing  officer  upon  the  items  of  the 
bill;  that  the  correct  practice  would  have 
been  to  set  aside  the  taxation  of  the  clerk, 
and  send  the  matter  back  to  him  with  a 
direction  to  retax  plaintiff's  costs  on  no- 
tice.    Adolph  v.  De  Cen,  9  State  Rep.  463. 

When  no  objection  to  the  allowance  of 
costs  was  specifically  presented  at  the  trial, 
and  no  motion  was  made  to  strike  them 
from  the  judgment,  the  objection  cannot 
be  raised  on  an  appeal.  Stanton  v.  Town 
of  Taylor,  19  N.  Y.  Supp.  43. 

Where,  upon  appeal  from  an  order  of 
a  county  judge,  General  Term  reverses  it 
with  $10  costs  and  disbursements  and  the 
county  clerk  so  taxes  the  costs,  the  party 
objecting  to  the  amount  of  the  costs  and 
asserting  that  he  is  entitled  to  a  larger 
sum,  cannot  secure  a  review  by  an  appeal 
from  the  taxation  of  the  clerk.  His  rem- 
edy is  by  an  application  to  the  court  for 
a  modification  or  revocation  of  the  order. 
Clark  v.  Sullivan,  19  Civ.  Proc.  147;  10 
N.  Y.  Supp.  397. 

Time  of  the  motion.  —  The  motion 
should  be  made  promptly,  and  before  the 
costs  are  paid.  Collomb  v.  Caldwell,  5 
How.  336;  1C.  R.,  N.  S.  41,  Willard,  J.; 
Schermerhorn  v.  Van  Voast,  5  How.  458, 
Cady,  J.;  1  C.  R.,  N.  S.  400;  Dresser  v. 
Wickes,  2  Abb.  460,  Emott,  J. 

A  motion  for  readjustment  will  be  de- 
nied on  account  of  laches,  as  from  Janu- 
ary to  November,  no  excuse  being  shown. 
Penfield  v.  James,  4  Hun  69. 

After  a  report  in  favor  of  plaintiff,  de- 
fendant, who  was  not  entitled  to  costs, 
entered  judgment  therefor,  giving  plaintiff 
notice  of  readjustment.  Plaintiff,  within 
two  days,  noticed  a  motion  to  set  aside  the 
judgment  for  costs.  The  motion  was  heard 
at  a  Special  Term  and  the  judge  took  the 
papers,  and  after  retaining  them  nearly 
two  years,  died  without  deciding  such  mo- 
tion, *  More  than  a  year  after  the  death  of 


the  judge,  and  as  soon  as  the  papers  could 
be  obtained,  plaintiff  renewed  the  motion. 
Held,  1,  that  plaintiff  was  not  guilty  of 
laches;  2,  that  he  was  not  bound  to  ap- 
pear on  the  readjustment  before  the  clerk 
and  was  not  concluded  by  such  readjust- 
ment; and,  3,  that  a  motion  to  set  aside 
the  judgment  instead  of  to  correct  the  items 
of  costs  was  proper.  De  Graff  v.  Hoyt,  4 
T.  &  C.  348,  Westbrook,  J. 

Where  defendant  appealed  from  a  judg- 
ment and  four  months  later  made  a  mo- 
tion for  a  retaxation  of  the  costs,  included 
in  the  judgment, — Held,  he  had  by  his  ap- 
peal waived  his  right  to  move  for  retaxa- 
tion and  was  guilty  of  laches.  Gucken- 
heimer  v.  Angevine,  16  Hun  453. 

Papers  on  motion. — The  decision  of  the 
court  on  the  review  of  a  taxation  of  costs 
cannot  be  controlled  by  statements  of  coun- 
sel on  the  argument,  and  which  were  not 
before  the  clerk  for  consideration  on  the 
taxation.  Wolff  v.  Horn,  9  Misc.  100, 
C.  P. 

The  items  allowed  and .  the  objections 
made  should  appear  from  the  papers,  and 
an  appellate  court  will  affirm  the  taxation 
where  such  facts  do  not  appear.  Matthews 
v.  Matthews,  14  Civ.  Proc.  399. 

On  a  motion,  in  the  nature  of  an  ap- 
peal from  the  decision  of  the  clerk,  the 
affidavit  in  support  of  the  motion  should 
show  that  the  allowance  of  the  items  was 
opposed,  and  that  they  were  allowed  under 
objection.  People  v.  Oakes,  1  How.  195, 
Jewett,  J.;  Cuyler  v.  Coats,  10  How.  141, 
Welles,  J.  Or  semble,  that  the  party  was 
debarred  the  opportunity  to  object.  Good- 
year v.  Baird,  11  How.  377,  Harris,  J. 

A  mere  statement  of  the  items  objected 
to  and  the  grounds  of  the  objection  is  not 
enough.     People  v.  Oakes. 

Where  disbursements  are  allowed  on  in- 
sufficient evidence,  a  readjustment  will  be 
ordered  and  further  affidavits,  etc.,  may  be 
used  on  such  readjustment  before  the  clerk. 
Agricultural  Ins.  Co.  v.  Bean,  45  How.  444, 
Balcolm,  J. 

An  objection  to  the  whole  bill  of  costs 
as  illegal  is  not  available  on  a  motion  to 
review  the  taxation.  People  ex  rel.  v.  Lew- 
is, 28  How.  159.  But  see  Webb  v.  Crosby, 
11  Paige,  193. 

On  an  appeal  from  a  review  at  Special 
Term  of  a  clerk's  taxation  of  costs,  no 
papers  upon  the  question  presented  are 
properly  before  the  court  other  than  those 
which  were  submitted  to  the  clerk,  and  it 
must  be  assumed  that  all  the  papers  in  the 
appeal-book  are  properly  in  it  for  consid- 
eration on  the  review.  If  anything  in  it 
was  not  legitimately  there,  correction 
should  have  been  obtained  by  motion. 
Smith  v.  Kerr,  15  Civ.  Proc.  126. 

Upon  a  motion  for  a  new  taxation  of 
costs  to  obtain  relief,  claimed  as  a  matter 
of  right,  no  affidavit  cui  be  considered, 
against  the  objection  of  the  opposing  party, 
which  was  not  before  the  clerk.  The  de- 
termination of  an  appeal  from  an  order 
made  upon  such  motion  must  depend  exclu- 
sively upon  the  state  of  the  proofs  before 
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the  clerk.  Sherry  v.  Cary,  13  Civ.  Proc. 
256. 

It  was  held,  under  the  former  practice, 
that  on  the  motion,  only  the  affidavits  pre- 
sented to  the  clerk  in  support  of  the  items 
objected  to  could  be  considered  on  the  part 
of  the  respondent.  Logan  v.  Thomas,  11 
How.  160,  Bowen,  J.;  Webb  v.  Crosby;  Peo- 
ple ex  rel.  v.  Lewis,  28  How.  159.  See  now 
Comly  v.  Mayor,  1  Civ.  Proc.  306,  Bar- 
rett, J. 

It  is  not  necessary  to  serve  with  the 
notice  copies  of  the  papers  used  before  the 
taxing  officer.     Webb  v.  Crosby. 

On  a  readjustment  of  costs  taxed  with- 
out notice,  there  is  a  right  to  an  amend- 
ment of  the  judgment  and  docket,  but  if 
this  is  not  provided  for  in  the  motion  for 
readjustment,  a  subsequent  motion  therefor 
will  be  denied.  McLean  v.  Hoyt,  56  How. 
351.  Angle,  J. 

Where  costs  are  allowed  to  plaintiff,  by 
the  clerk,  to  which  he  has  no  legal  right, 
and  which  defendant  cannot  be  required 
to  pay  without  a  violation  of  the  statute, 
and  the  court,  at  Special  Term,  deny  a 
motion  to  correct  the  adjustment,  an  ap- 
peal lies  to  General  Term.  Sluyter  v. 
Smith,  2  Bosw.  673. 

Taxation  set  aside  to  enable  a  party  to 
move  for  an  allowance.  Dietz  v.  Farish,  43 
N.  Y.  Supr.  87. 

An  order  fixing  the  amount  to  be  al- 
lowed as  a  disbursement  is  not  appealable, 
Corbett  v.  De  Comeau,  45  N.  Y.  Supr.  587. 

Where  costs  have  been  taxed  by  default, 
and  the  default  is  properly  excused,  relief 
is  granted  by  sending  the  matter  back  to 
the  clerk  de  novo.  Matthews  v.  Matson, 
3  Civ.  Proc.  157,  N.  Y.  Marine,  Hyatt,  J. 

On  appeal  from  an  order  resettling  costs, 
where  none  of  the  papers  on  which  the 
motion  for  a  new  trial  was  made  are  pre- 
sented to  the  court,  the  recital  in  the  order 
made  thereon,  that  the  motion  was  for  a 
new  trial  upon  a  case,  is  conclusive  on  the 
question  of  the  right  of  a  party  to  costs. 
Atkinson  v.  Truesdell,  28  State  Rep.  585; 
7  N.  Y.  Supp.  801,  N.  Y.  Supr. 

Waiver  by  appeal. — A  plaintiff  by  ap- 
pealing from  a  judgment  recovered  against 
trim  for  costs  thereby  waives  all  right  to 
afterwards  move  for  retaxation  of  such 
costs.  Sleeman  v.  Hotchkiss,  45  State  Rep. 
749;   18  N.  Y.  Supp.  533. 

An  appeal  from  a  judgment,  entered 
upon  an  order  of  General  Term,  affirming  a 
judgment  of  the  court  below,  is  a  waiver 
of  the  right  to  move  for  a  retaxation  of 
the  costs.  Pfaudler  B.  B.  App.  Co.  v.  Sar- 
gent, 43  Hun  154 ;  5  State  Rep.  413. 

The  taking  of  an  appeal  to  the  court 
of  appeals  is  a  waiver  of  the  right  to  move 
for  a  retaxation  of  costs  on  appeal  to  Gen- 
eral Term.  Stevens  v.  N.  Y.  El.  R.  R.  Co., 
31  State  Rep.  404;  9  N.  Y.  Supp.  707;  18 
Civ.  Proc.  350,  N.  Y.  Supr. 

Where  a  defendant  taxed  costs  with- 
out notice  and  served  notice  of  retaxation, 
and  plaintiff  appeared  upon  the  retaxation 
and  opposed  trie  same,  asserting  that  de- 
fendant was  not  entitled  to  any  costs,  and 


the  clerk  took  the  matter  under  advise- 
ment and  thereafter  taxed  the  costs  for  de- 
fendant as  proposed,  and  plaintiff,  without 
knowing  that  the  clerk  had  adjusted  the 
costs,  two  days  thereafter  served  upon  de- 
fendant's attorney  a  notice  of  appeal  from 
the  judgment  as  originally  entered,  which 
notice  recited  the  judgment  to  be  for  non- 
suit, and  for  costs, — Held,  that  by  so  ap- 
pealing plaintiff  did  not  waive  his  objec- 
tion to  the  taxation  of  costs  in  defendant's 
favor;  that  the  appeals  from  the  judgment 
and  an  appeal  from  the  clerk's  adjudica- 
tion by  a  motion  for  a  new  taxation  were 
not  inconsistent,  but  were  both  steps  to  pro- 
tect plaintiff '8  rights.  Le  Roy  v.  Browne, 
18  Civ.  Proc.  125;  54  Hun  584;  28  State 
Rep.  210;   8  N.  Y.  Supp.  82. 

The  general  rule  is,  that  when  a  party 
takes  such  action  in  a  case  as  implies  the 
regularity  of  some  previous  action  of  the 
opposite  party,  he  waives  his  objection  to 
its  regularity.  The  rule  is  intended  to  pro- 
mote fair  practice,  and  should  be  fairly  ap- 
plied, lb.  See  10  N.  Y.  Supp.  328,  May- 
ham,  J. 

Where  a  direction  for  costs  is  inserted 
in  a  judgment  entered  on  a  referee's  re- 
port which  awarded  costs  to  neither  party, 
a  defendant  does  not  by  appealing  from  the 
judgment  waive  his  right  to  move  for  its 
correction.  Marshall  v.  Boyer,  52  Hun  181 ; 
23  State  Rep.  302. 

Judgment  after  appeal.  —  Where  a 
judgment  entered  by  plaintiff  for  six  cents 
damages  and  costs  was  on  a  motion  for  a 
new  taxation  set  aside  and  an  order  made 
awarding  the  costs  to  defendant,  and  de- 
fendant entered  Judgment  for  such  costs, 
crediting  plaintiff  with  the  amount  of  the 
judgment,  and  plaintiff  appealed  to  General 
Term  of  the  city  court,  which  reversed  the 
order  of  Special  Term,  and  set  aside  the 
judgment  entered  by  defendant,  and  defend- 
ant appealed  to  common  pleas,  where  the 
order  of  General  Term  was  reversed,  and 
that  of  Special  Term  reinstated, — held,  that 
by  its  reversal  the  General  Term  order  was 
rendered  entirely  ineffectual  and  as  though 
it  had  never  had  any  existence,  and  as  a 
necessary  consequence  the  judgment  entered 
by  direction  of  Special  Term  was  eo  instan- 
ti  reinstated.  Quin  v.  Waiter,  18  Civ.  Proc. 
122;  9  N.  Y.  Supp.  437,  N.  Y.  City  Ct,,  Mc- 
Adam,  J. 

Where  an  order  granting  a  new  taxation 
of  costs  allowed  costs  before  and  for  argu- 
ment of  a  motion  for  judgment,  on  a 
special  verdict,  in  an  action  triable  by  jury, 
in  which  the  verdict  determined  only  one  of 
the  three  issues  in  the  case,  and  the  judg- 
ment was  subsequently  reversed  and  set 
aside  on  appeal  for  that  reason, — Held,  on 
appeal  from  such  order,  that  it  should  be 
reversed;  that  although  the  costs  fell  upon 
the  vacation  of  the  judgment,  an  order  to 
that  effect  should  be  entered  to  keep  the 
record  regular.  Walsh  v.  Bowery  Sav.  Bk, 
10  Civ.  Proc.  32,  N.  Y.  City  Ct. 

In  an  action,  for  trespass  defendants 
succeeded,  and  the  court,  on  plaintiff's  mo- 
tion,  restricted   defendants   to  one  bill  of 
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costs,  which  was  awarded  to  the  other  de-  Readjustment  vacated.  —  A  readjust- 

fendant.     Defendant  then  caused  a  bill  of  ment  obtained  by  trick  and  artifice,  and  a 

costs  to  be  taxed  in  his  favor,  which  was  suppression   of  the  truth,  will   not  be  al- 

set  aside.     Held,  no  error;  that  so  long  as  lowed  to  stand;  but  the  court  will  make  no 

the  order  stood  unreversed,  but  one  judg-  order  as  to  the  mode  of  taxation,  until  the 

ment    for    costs    could   be   entered    against  parties  have  had  a  hearing  before  the  clerk, 

plaintiffs.     Arnow    v.    Ferguson,    30    State  Murdock  v.  Adams,  10  Hun  566. 
Rep.   351. 

§  3266.    Duty  of  taxing  officer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special  proceeding,  must, 
whether  the  taxation  is  opposed,  or  not,  examine  the  bills  presented  to  him  for 
taxation;  must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct  and 
legal;  and  must  strike  out  all  charges  for  fees,  other  than  the  prospective  charges 
expressly  allowed  by  law,  where  it  does  not  appear  that  the  services,  for  which 
they  are  charged,  were  necessarily  performed. 

2  R.  S.  653,  §  5. 


The  clerk,  having  once  taxed  the  costs, 
has  no  authority  on  his  own  initiative  to 
strike  anv  item  from  the  bill.  La  Rosa  v. 
Wilner,  54  Misc.  574;  104  N.  Y.  Supp.  952. 

Under  §  3266,  providing  that  the  officer 
taxing  costs  shall  satisfy  himself  that  all 
the  items  of  a  bill  of  costs  are  correct  and 
legal,  proceedings  on  due  notice  for  retaxa- 
tion  of  costs  should  not  be  dismissed  on 
failure  of  the  party  giving  the  notice  to 
appear,  his  presence  not  being  essential. 
Talcott  v.  Jonasson,  43  Misc.  372;  87  N.  Y. 
Supp.  521. 

An  item  not  objected  to  may  be  allowed 
although  it  is  doubtful  whether  covered  by 
the  order.  Fleischman  v.  Yagel,  16  Misc. 
511;  54  State  Rep.  43;  38  N.  Y.  Supp.  523, 
Sp.  T. 

The  clerk  should  examine  the  charges. 
Belding  v.  Conk  1  in,  4  How.  196,  Barculo, 
J.:  Stimson  v.  Huggins,  16  Barb.  658;  9 
How.   86. 

If  he  has  a  doubt  as  to  the  correctness 


of  a  charge,  he  should  correct  it.  Rogers  v. 
Rogers,  2  Paige  458. 

Before  allowing  referee's  fees  he  should 
be  satisfied  of  the  number  of  days  neces- 
sarily spent  by  the  referee  in  the  hearing 
and  examination  of  the  case.  Brown  v. 
Windmuller,  36  N.  Y.  Supr.  75;  14  Abb. 
N.  S.  359 ;  appeal  dism'd,  53  N.  Y.  642. 

In  order  to  justify  the  clerk  in  disal- 
lowing a  disbursement,  it  is  not  necessary 
that  an  affidavit  should  be  presented  dis- 
puting the  fact  set  forth  in  the  affidavit  pre- 
sented in  support  of  the  disbursement,  if 
it  sufficiently  appears  by  that  affidavit  that 
the  disbursement  was  one  which  could  not 
be  properly  taxed;  and  this  is  so  where  it 
is  sought  to  be  taxed  by  an  administrator 
in  an  action  brought  by  him,  even  where 
the  disbursement  was  in  all  respects  right- 
ful as  between  him  and  the  estate  which  he 
represented.  Bick  v.  Reese,  17  Civ.  Proc. 
110. 

As  to  evidence  of  right  to  taxation,  see 
notes  to  §  3262. 


§  3267.    Affidavit  of  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed  without  an  affi- 
davit, stating1  the  number  of  days  of  his  actual  attendance;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A  charge,  for  a  copy  of  a  docu- 
ment or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use.  An  item  of  disburse- 
ments, in  a  bill  of  costs,  cannot  be  allowed,  in  any  case,  unless  it  is  verified  by 
affidavit,  and  it  appears  to  have  been  necessarily  incurred,  and  to  be  reasonable  in 
amount. 

2  R.  S.  653,  §  7;  Co.  Proc.  §  311,  in  part.     As  to  affidavits,  see  note  to  §  3262. 


Where  appellants,  upon  appeal  to  the  ap- 
pellate division,  procured  extra  copies  of 
the  record  to  be  printed  in  excess  of  the 
number  required  for  the  appellate  division, 
in  anticipation  of  possible  appeal  to  the 
court  of  appeals,  amounting  to  $31.20,  and 
when  the  appeal  was  finally  taken  an  addi- 
tional cost  of  $6.45  was  incurred  for  print- 
ing and  the  sum  taxed  at  $178.05  repre- 
sents what  it  would  have  cost  to  print  the 
record  for  use  in  the  court  of  appeals,  if 
used  there  specially  by  itself,  a  motion  to 
reduce  the  taxation  on  appeal  to  the  court 


of  appeals  to  $37.65  should  be  granted. 
Re  Rateau  Sales  Co.,  72  Misc.  132;  129  N. 
Y.  Supp.  445. 

Where,  on  taxation  of  costs  after  an 
appeal,  the  bill  of  costs  was  verified  as  to 
the  disbursements,  but  not  as  to  the  rea- 
sonableness of  the  items  thereof,  as  required 
by  §  3267,  while  the  clerk  had  authority  to 
disallow  the  items,  he  had  no  authority,  in 
the  absence  of  proof,  to  allow  any  sum 
therefor.  Raff  v.  Koster,  27  Misc.  47;  57 
N.  Y.  Supp.  252,  Sp.  T. 

There  must  be  an  affidavit  to  rebut  the 
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to  pay  the  costs  of  the  action,  an  order  re- 
quiring him  to  give  security  for  costs  would 
not  be  a  proper  exercise  of  discretion,  un- 
der §  3271.  Entwisle  v.  Cohen,  141  App. 
Div.  834;   125  N.  Y.  Supp.  935. 

A  trustee  in  bankruptcy  is  a  person  "ex- 
pressly authorized  by  statute"  to  sue  with- 
in §  3271,  so  that  the  right  to  compel  him, 
whether  a  resident  or  non-resident,  to  give 
security  for  costs,  rests  in  the  discretion  of 
the  court.  Cole  v.  Man  son,  89  App.  Div. 
149;   85  N.  Y.  Supp.   1011. 

A  motion  addressed  to  the  court's  discre- 
tion as  provided  by  §  3271,  to  compel  an  as- 
signee for  creditors  suing  to  set  aside  a 
transfer  by  the  assignors  of  all  their  assets 
to  give  security  for  costs,  should  be  granted 
where  he  has  no  assets  except  the  claim  in 
suit  and  no  special  reasons  for  denying  the 
motion  are  shown.  Graham  v.  Aschenbach, 
136  App.  Div.  447;  120  N.  Y.  Supp.  882. 

A  cause  of  action  by  a  trustee  in  bank- 
ruptcy to  set  aside  a  transfer  of  real  estate 
by  the  bankrupt  did  not  accrue  before  the 
adjudication  in  bankruptcy  or  the  appoint- 
ment of  the  trustee,  and  a  defendant  there- 
in cannot  compel  the  plaintiff  to  furnish 
security  for  costs  as  matter  of  right.  Riker 
v.  G wynne,  116  N.  Y.  Supp.  10. 

The  requiring  of  security  for  costs  from 
a  trustee  in  bankruptcy  rests  in  the  discre- 
tion of  the  court,  where  the  cause  of  ac- 
tion did  not  arise  before  the  adjudication  in 
bankruptcy.  Cole  v.  Manson,  42  Misc.  149; 
85  N.  Y.  Supp.  1011. 

An  application  to  compel  a  plaintiff,  who 
is  a  trustee  in  bankruptcy,  suing  upon  a 
cause  of  action  that  arose  prior  to  the  ad- 
judication or  his  appointment,  to  give  se- 
curity for  costs  falls  under  §  3268,  and  the 
defendant  is  entitled  to  security  as  a  mat- 
ter of  right.  Joseph  v.  Raff,  75  App.  Div. 
447;  78  N.  Y.  Supp.  310. 

The  right  to  exact  security  for  costs  from 
a  trustee  in  bankruptcy  suing  to  set  aside 
transfers  as  fraudulent  under  the  statute,  is 
discretionary  with  the  court,  the  application 
therefor  cannot  be  made  ex  parte,  and  not 
after  answer  served  in  the  action,  unless  the 
neglect  to  apply  before  answer  is  excused. 
Kelley  v.  Kremer,  74  App.  Div.  456;  77 
N.  Y.   Supp.  515. 

A  receiver  in  supplementary  proceed- 
ings as  plaintiff  will  not  be  compelled  to  file 
security  for  costs  merely  on  the  ground  of 
insolvency,  or  that  he  has  no  funds  in  his 
hands ;  it  is  necessary  in  addition  to  the  fact 
of  insolvency,  to  show  that  the  action  was 
brought  in  bad  faith  or  heedlessly  or  that 
plaintiff  will  probably  not  succeed.  De  La 
Fleur  v.  Barney,  45  Misc.  515;  92  N.  Y. 
Supp.  926. 

An  assignee  in  bankruptcy  will  not 
be  compelled  to  file  security,  on  the  ground 
that  the  estate  has  no  funds  to  pay  costs. 
Wilbur  v.  White,  56  How.  321,  Hardin,  J. 

In  an  action  by  a  trustee  in  bankruptcy 
to  recover  on  a  cause  of  action  which  ac- 
crued to  the  bankrupt  before  the  appoint- 
ment of  the  trustee,  it  is  error  to  deny  de- 
fendant's   motion    for    security    for    costs. 


Joseph  v.  Makley,  73  App.  Div.  156;  76  N. 
Y.  Supp.  669. 

§  3268,  which  authorizes  defendant  to  re- 
quire security  for  costs  where  plaintiff  is 
an.  assignee  in  bankruptcy,  where  the  ac- 
tion is  brought  upon  a  cause  of  action  aris- 
ing before  the  adjudication  in  bankruptcy, 
is  inapplicable  to  an  action  by  a  trustee  in 
bankruptcy  to  set  aside  transfers  made  by 
the  bankrupt.  Schreier  v.  Hogan,  70  App. 
Div.  2;  74  N.  Y.  Supp.  1051. 

In  a  suit  by  assignee  in  bankruptcy  to 
set  aside  conveyances  made  before  the  ad- 
judication, where  no  cause  of  action  arose 
before  the  adjudication,  defendant  being  in 
no  position  to  avoid  the  transfers,  and 
there  being  no  judgment- creditors  to  attack 
them,  defendant  was  not  entitled  to  require 
security  for  costs.  Reilly  v.  Krause,  57 
App.  Div.  408;  68  N.  Y.  Supp.  265. 

The  vacation  of  an  ex  parte  order  re- 
quiring security  for  costs,  in  a  suit  by  the 
trustee  in  bankruptcy  to  set  aside  con- 
veyances by  the  bankrupt,  is  within  the 
exercise  of  such  discretion.  Reilly  v. 
Krause.     lb. 

In  an  action  brought  on  a  cause  of  ac- 
tion which  accrued  before  the  appointment 
or  the  adjudication  in  bankruptcy,  a  de- 
fendant is  not  entitled,  as  a  matter  of 
right,  to  security  in  an  action  by  a  trustee 
to  set  aside  a  transfer  made  within  four 
months  prior  to  the  adjudication,  brought 
under  the  statute  which  authorizes  action 
to  set  aside  a  preferential  transfer  made 
within  four  months  of  adjudication  as  the 
cause  of  action  did  not  accrue  until  the  ad- 
judication of  bankruptcy.  Frank  v.  Mus- 
liner,  29  Misc.  237;  60  N.  Y.  Supp.  332, 
Sp.  T. 

Subd.  4,  authorizing  the  defendant  to 
require  "the  official  assignee  ....  of  a 
debtor"  to  give  security  for  costs,  does  not 
apply  to  a  general  assignee  deriving  his 
authority  for  the  benefit  of  creditors.  Lint- 
ner  v.  Long  Island  Ins.  Co.,  22  Misc.  305; 
49  N.  Y.  Supp.  1105,  Sp.  T. 

Receiver. — Description  as  such  does  not 
confer  right,  if  suit  in  fact  in  individual 
interest.  Upson  v.  Hesselson,  60  App.  Div. 
615;   69  N.  Y.  Supp.  684. 

Only  granted  where  receiver  is  without 
funds  and  action  is  in  bad  faith  or  heed- 
lessly or  without  reasonable  prospect  of  suc- 
cess. Ridgeway  v.  Symons,  14  Misc.  78; 
69  State  Rep.  552;  35  N.  Y.  Supp.  197, 
Sp.  T. 

Not  where  defendant  has  receiver  of 
insolvent  company  substituted,  no  funds 
and  no  bad  faith  or  want  of  probable  cause. 
Hale  v.  Mason,  86  Hun  499;  67  State  Rep. 
535;  33  N.  Y.  Supp.  789. 

A  receiver  of  a  national  bank,  appoint- 
ed by  the  comptroller  of  the  currency 
under  the  federal  statute,  is  not  an  official 
assignee,  trustee  of  an  express  trust,  nor  a 
person  expressly  authorized  by  statute  to 
sue,  within  §  3271.  Beckham  v.  Hague, 
44  App.  Div.   146;   60  N.  Y.  Supp.  767. 

The  non-resident  receiver  of  a  national 
bank  located  in  another  state,  since  he  is 
not  suing  in  a  representative  capacity,  as 
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defined  by  §  3271,  in  which  case  security  for 
costs  would  be  in  the  discretion  of  the 
court,  and  none  of  the  assets  of  the  bank 
being  within  the  jurisdiction  and  control  of 
the  courts  of  this  State,  cannot  sue  therein 
without  giving  security  for  costs,  as  re- 
quired by  §  3268  from  non-residents  or  for- 
eign corporations.    lb. 

On  a  motion  to  compel  a  receiver  to 
give  security  on  the  ground  that  he  has 
no  funds  in  his  hands,  it  must  be  shown 
that  the  action  is  brought  in  bad  faith  or 
heedlessly.  Jenkins  v.  Stow,  2  Law  Bull. 
57,  C.  P.,  J.  F.  Daly,  J. 

The  fact  that  the  action  was  commenced, 
without  leave  of  the  court  having  been 
first  obtained,  and  that  plaintiff,  as  re- 
ceiver, had  no  funds,  and  no  prospect  of 
any,  other  than  such  as  might  result  from 
this  action,  might  properly  be  considered  by 
the  court  in  making  an  order  for  security 
after  dismissal  of  his  complaint.  Gifford 
v.  Rising,  48  Hun  128;  14  Civ.  Proc.  172; 
15  State  Rep.  596. 

Where  bad  faith  in  a  receiver  in  com- 
mencing the  action  is  shown,  he  will  be  re- 
quired to  give  security.  Kimberly  v.  Good- 
rich, 22  How.  424,  Welles,  J. 

An  ex  parte  order,  giving  a  receiver  leave 
to  sue,  is  not  a  bar  to  a  motion  requiring 
him  to  give  security.  Bolles  v.  Duff,  17 
Abb.   448. 

An  order  requiring  a  receiver  to  give    se- 

§  3272.    How  security  obtained;  order  therefor. 

Where  security  for  costs  is  required  to  be  given,  the  court  in  which  the 
action  is  pending,  or,  except  in  a  case  specified  in  the  last  section,  a  judge  thereof, 
upon  due  proof,  by  affidavit,  of  the  facts,  must  make  an  order  requiring  the 
plaintiff,  within  a  time  specified,  either  to  pay  into  court,  the  sum  of  two  hundred 
and  fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any,  awarded  against 
him,  or,  at  bis  election,  to  file  with  the  clerk  an  undertaking,  and  to  serve  a  writ- 
ten notice  of  the  payment  or  of  the  filing  upon  the  defendant's  attorney;  and 
staying  all  other  proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or 
vacate  the  order,  until  the  payment  or  filing,  and  notice  thereof,  and  also,  if  an 
undertaking  is  given,  the  allowance  of  the  same. 

See  2  R.  S.  620,  §  3,  in  part. 


curity  is  not  appealable,  except  for  irregu- 
larity in  granting  or  procuring  it.    lb. 

Whether  a  receiver  of  an  insolvent  cor- 
poration who  is  plaintiff  shall  give  security 
is,  within  the  discretion  of  the  court,  at 
Special  Term,  and  its  order  is  not  appeal- 
able to  General  Term  or  court  of  appeals. 
Briggs  v.  Vandenburgh,  22  N.  Y.  467. 

Actions  under  excise  law. — A  person 
who  brings  an  action  in  the  name  of  the 
overseers  of  the  poor  under  the  excise  law, 
to  recover  penalties  for  a  violation,  may  be 
required  to  file  security.  Sharp  v.  Fancher, 
29  Hun  193. 

A  person  who  brings  an  action  in  the 
name  of  the  board  of  excise,  under  the  ex- 
cise laws,  allowing  such  a  proceeding  when 
the  board  has  neglected  to  bring  an  action, 
can  be  required  to  do  nothing  more  than 
comply  with  the  terms  of  that  statute,  and, 
consequently,  cannot  be  required  to  give 
security.  Bd.  of  Commrs.  v.  McGrath,  27 
Hun  425. 

Commissioners  of  charities  and  correc- 
tion, who  as  overseers  of  the  poor  bring  an 
action,  are  exempt  from  costs;  but  where 
a  volunteer  brings  an  action  in  their  names 
by  reason  of  their  neglect,  he  may  be  liable 
to  costs  personally,  and  may  be  required  to 
give  security.  Commrs.  of  Pub.  Char.  & 
Cor.  v.  Casiatir,  62  How.  113,  N.  Y.  Ma- 
rine, McAdam,  J. 


An  order  requiring  plaintiff  to  pay  into 
court  the  sum  of  $500  as  security,  or  file 
an  undertaking  in  the  same  amount,  was 
irregular  and  unauthorized.  Di  Stefano  v. 
Peekskill  Lighting  Co.,  134  N.  Y.  Supp.  204. 

Withdrawal  of  money  deposited.  — 
Leave  to  withdraw  money  deposited  in  lieu 
of  an  undertaking  for  costs  cannot  be 
granted  before  expiration  of  the  time  within 
which  an  appeal  may  be  taken  from  a  judg- 
ment for  plaintiff.  First  Nat.  Bank  v. 
Hall,  19  Misc.  278;  44  N.  Y.  Supp.  255, 
Sp.  T. 

Requiring  address. — Plaintiff's  attorney 
may  be  required  to  state  plaintiff's  ad- 
dress. Describing  person  as  residing  in 
city  of  New  York  not  sufficient.  Havana 
City  Rv.  Co.  v.  Ceballos,  25  Misc.  660;  56 
N.  Y.  Supp.  360,  Sp.  T. 

And  see  Drake  v.  N.  Y.  Iron  Mine,  75 
Hun  539;  57  State  Rep.  657;  27  N.  Y. 
Supp.  489. 


Order. — May  be  ex  parte  where  not  dis- 
cretionary but  a  matter  of  absolute  right, 
as  for  non-residence  or  infancy.  Kamer- 
mann  v.  Eisner  &  Mendelson  Co.,  23  Misc. 
330;  51  N.  Y.  Supp.  210,  App.  T.;  Schwartz 
v.  Scott,  70  State  Rep.  380;  25  Civ.  Proc. 
53;   35  N.  Y.   Supp.  607,  Sp.  T. 

Security  under  §  3271  is  discretionary  and 
must  be  a  court  and  not  a  judge's  order. 
So  also  where  order  pending  appeal.  Ridge- 
way  v.  Symons,  14  Misc.  78;  69  State  Rep. 
552;  35  N.  Y.  Supp.  197,  Sp.  T.;  3rd  Ave. 
R.  R.  v.  Klinker,  58  N.  Y.  Supp.  136;  29 
Civ.   Proc.   61,   Sp.   T. 

But  an  ex  parte  order  is  not  void  al- 
though discretionary.  3rd  Ave.  R.  R.  v. 
Klinker. 

When  demand  for  security  to  be 
made. — It  has  been  supposed  that  defend- 
ant may  demand  security  at  any  time  be- 
fore judgment.  Burgess  v.  Gregory,  1  Edw. 
449;  Abbott  v.  Smith,  8  How.  463,  Mitchell, 
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J.;  Butler  v.  Wood,  10  How.  313,  Welles,  J. 

Security  may  be  required  at  any  time 
during  the  progress  of  the  action,  either 
before  trial  or  pending  appeal.  It  may  be 
for  costs  already  accrued  or  those  there- 
after accruing.  Gedney  v.  Purdy,  47  N. 
Y.  676. 

A  defendant  entitled  to  security  for  costs 
may  waive  his  right  by  laches  in  not  mov- 
ing with  promptness;  and  for  that  reason 
the  court  may,  in  a  proper  case,  deny  the 
application,  but  if  the  delay  is  excused, 
the  court  has  the  power,  at  any  time  before 
final  judgment,  to  require  plaintiff  to  file 
the  security  required  by  statute  as  a  con- 
dition to  the  further  prosecution  of  the  ac- 
tion. Wood  v.  Blodgett,  16  Civ.  Proc.  114; 
49   Hun  64;    17   State  Rep.  205. 

The  right  to  require  security  on  the 
ground  that  plaintiff  was  at  the  time  of  the 
commencement  of  the  action  a  non-resident, 
is  lost  by  failure  to  move  therefor  until 
after  the  service  of  an  answer,  unless  it  ap- 
pears affirmatively  from  the  motion  papers 
that  defendant  did  not  learn  of  such  non- 
residence  until  after  answering.  Stevenson 
v.  N.  Y.,  L.  E.  &,  W.  R.  R.  Co.,  14  Civ. 
Proc.  384;  16  State  Rep.  787;  49  Hun  169. 

\VThere  the  motion  papers  to  require  plain- 
tiff, a  non-resident  to  give  security  for  costs, 
were  served  within  twenty  days  after  the 
service  of  the  summons  and  complaint,  and 
on  the  same  day  defendant  answered,  and 
it  appeared  that  the  main  issues  to  be 
tried  were  whether  the  instrument  sued  on 
should  be  regarded,  for  the  purposes  of  the 
action,  as  a  sealed  instrument,  and  whether 
the  action  was  barred  by  the  statute  of 
limitations, — Held,  that  the  granting  of  the 
motion  for  securitv  of  costs  was  in  the 
discretion  of  the  court,  and  should  be  de- 
nied. Teal  v.  Yost.  16  Civ.  Proc.  367;  22 
State  Rep.  438,  N.  Y.  Supr.,  O'Gorman,  J. 

Where  defendant,  with  knowledge  of  the 
facts,  proceeds  with  the  trial  it  is  too  late 
to  move  for  security.  Fitzsimmons  v.  Cur- 
ley,  6  Civ.  Proc.   156,  N.  Y.  Supr. 

Security  cannot  be  required  after  plain- 
tiff has  recovered  a  judgment.  Brackett  v. 
Griswold,  46  Hun  442;  12  State  Rep.  402. 

An  appeal  is  the  commencement  of  a 
new  proceeding  in  an  action,  after  its  de- 
termination by  the  rendition  of  a  final  judg- 
ment, and  is  a  distinct  proceeding  from 
that  which  resulted  in  the  recovery  of  the 
judgment.  The  defendant  has  the  right, 
after  judgment  in  his  favor,  to  demand  se- 
curity for  costs  on  the  appeal  by  plaintiff, 
although  he  has  omitted  to  make  any  pre- 
vious demand  for  the  filing  of  security. 
Wood  v.  Blodgett,  49  Hun  64;  15  Civ.  Proc. 
114;  17  State  Rep.  295. 

Even  where  there  had  been  judgment  by 
default,  which  had  been  opened,  the  judg- 
ment  standing  as  security,  the  court  held 
security  a  statutory  right.  Gardner  v. 
Kelly,  2  Sand.  632;   1  C.  R.  120. 

After  a  decision  overruling  a  demurrer, 
with  leave  to  defendant  to  answer  on  pay- 
ment of  costs,  defendant  cannot,  at  least 
until  he  has  paid  the  costs,  require  plaintiff 
to  file  security.    Butler  v.  Wood. 


In  a  receiver's  action  after  dismissal  of 
his  complaint  with  costs  and  on  appeal 
by  him,  security  may  be  ordered.  Gifford 
v.  Rising.  48  Hun  128;  15  State  Rep.  596; 
14  Civ.  Proc.   172. 

The  provision  allowing  a  dismissal  of  the 
complaint  for  failure  to  comply  with  an 
order  for  security  does  not  pervent  an  order 
for  security  even  after  judgment.     lb. 

Laches.  —  Not  laches  where  plaintiff's 
time  extended  and  ex  parte  order  served 
before  answer.  Johnson  v.  Met.  St.  Ry.  Co., 
56  App.  Div.  286;  67  N.  Y.  Supp.  855;  9 
N.  Y.  Ann.  Cas.  70;  Cooke  v.  Met.  St.  Ry. 
Co.,  59  App.  Div.  154;  69  N.  Y.  Supp.  4. 

Or  where  seven  extensions  of  time  to 
answer  were  granted  pending  plaintiff's  con- 
sideration of  defendant's  demand  for  re- 
lease as  condition  of  withdrawing  complaint. 
Scandinavian  Com*  Bk.  v.  Lentzy,  30  App. 
Div.  485 ;  52  N.  Y.  Supp.  350. 

Delay  until  after  answer  waives  abso- 
lute right  and  discretionary;  satisfactory 
excuse  required.  Summer  vacation  may  be 
sufficient.  Segal  v.  Cauldwell,  22  App.  Div. 
95;  47  N.  Y.  Supp.  839;  Henderson  Hull 
Co.  v.  McNally,  33  App.  Div.  132;  53  N.  Y. 
Supp.  351 ;  Schwartz  v.  Scott,  70  State  Rep. 
380;  25  Civ.  Proc.  63;  35  N.  Y.  Supp. 
607,  Sp.  T.;  Dunaway  v.  Terrv,  37  Misc. 
510;   75  N.  Y.  Supp.  974,  Sp.  T. 

A  motion  made  for  security  for  costs 
after  service  of  answer,  notice  of  trial  and 
the  setting  down  of  the  cause  for  trial 
comes  too  late,  and  no  excuse  for  the  delay 
being  offered,  the  order  granting  the  mo- 
tion will  be  reversed  on  appeal.  United 
States  v.  Bangs,  134  App.  Div.  215;  118  N. 
Y.   Supp.   936. 

In  the  first  and  second  judicial  depart- 
ments failure  to  require  such  security  be- 
fore serving  the  answer  will,  in  the  absence 
of  a  valid  excuse  for  delay,  be  such  laches 
as  will  amount  to  a  waiver  of  the  right, 
though  it  be  otherwise  absolute.     lb. 

A  motion  to  compel  plaintiff  to  give  se- 
curity for  costs  on  the  ground  that  when 
the  action  was  begun  he  was  imprisoned 
under  execution  for  a  crime,  made  under 
§  3268,  subd.  3,  twenty  months  after  suit 
commenced  and  when  plaintiff  had  been  re- 
leased from  imprisonment,  though  before 
the  answer  was  served, — Denied  for  laches 
in  moving.  Gibbons  v.  Bush  Co.,  98  App. 
Div.  283;  90  N.  Y.  Supp.  603. 

While  the  absolute  right  to  security  for 
costs  from  a  non-resident  plaintiff  is  waived 
by  answering  without  demanding  it,  an  or- 
der for  security  made  ex  parte  after  an- 
swer will  not  be  vacated  if  defendant  had 
sufficient  excuse  for  not  applying  for  it 
before  answer,  such  as  misinformation  as 
to  plaintiff's  residence,  when  followed  by 
prompt  action  upon  learning  he  was  a  non- 
resident. Corbett  v.  Brantingham,  65  App. 
Div.  335;   72  N.  Y.  Supp.  763. 

An  application  for  security  for  costs  on 
the  ground  of  non-residence  of  plaintiff 
after  an  answer  served  and  dismissal  of 
complaint — Denied  in  the  absence  of  facts 
excusing  the  delay  in  making  the  applica- 
tion.    Nassar  v.  Elias,  115  N.  Y.  Supp.  106. 
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Although  the  right  to  security  for  costs 
froYn  a  non-resident  rests  in  the  discre- 
tion of  the  court  when  not  required  before 
answer, -it  will  be  required  when  the  delay 
is  brief  and  sufficiently  excused.  Knaggs 
v.*  Easton,'  5*4  Misc."  rfl ;  104  N.  Y.-  Supp. 
508. 

The  absolute  right  of  the  defendant  to 
compel  a  non-resident  plaintiff  to  give  se- 
curity for  costs'  is  waived  unless  asserted 
before  answer;  an  application  made  there- 
after is  addressed  to  the  discretion  of  the 
court,  and  then  the  defendant  is  required 
to  shew  facts  to  excuse  the  delay  in  making 
it.  Cannon  v.  N.  Y.  City  Ry.  Co.,  52  Misc. 
633;   103  N.  Y.  Supp.  907. 

A  defendant  waives  his  absolute  right  to 
require  a  non-resident  plaintiff  to  give  se- 
curity for  costs  unless  the  order  therefor  is 
applied  for  before  answer.  Thereafter  the 
granting  of  the  order  is  a  matter  of  discre- 
tion and  it  will  not  usually  be  granted  un- 
less the  defendant  shows  some  good  excuse 
for  his  delay  in  making  the  application. 
Fabrik  Schiller 'seher  Verschluesse  v.  Nease, 
117  App.  Div.  379;  102  N.  Y.  Supp.  672. 

Application  after  answer  denied  for  an 
unexplained  delay.  Ampel  v.  Seifert,  86  N. 
Y.  Supp.   17. 

The  court  has  discretion  to  vacate  an 
order  requiring  security  for  costs  made 
after  answer.  De  Stefano  v.  Brown,  84  N. 
Y.  Supp.  165. 

Mere  lapse  of  time  will  not  deprive  the 
defendant  of  its  right  to  security  for  costs, 
where  the  fact  of  the  plaintiff's  non-resi- 
dence did  not  appear  until  the  trial,  which 
resulted  in  a  dismissal  of  the  complaint, 
and  the  defendant  moved  promptly  after 
service  of  notice  of  appeal.  Mills  v.  Nas- 
sau Bank,  123  App.  Div.  514;  108  N.  Y. 
Supp.  559. 

An  order  requiring  plaintiff  to  give  se- 
curity for  costs  because  he  has  become  bank- 
rupt since  the  commencement  of  the  action 
should  not  be  vacated  because  of  laches  of 
defendant  in  discovering  the  bankruptcy. 
Donnelly  v.  Third  Ave.  R.  R.  Co.,  112 
App.  Div.  648;   98  N.  Y.  Supp.  387. 

Delay  until  after  issue  joined  and  no- 
tice of  trial  warrants  denial  unless  defend- 
ant ignorant  of  non-residence.  Smith  & 
Briggs  Brass  Wks.  v.  Kahn.  18  Misc.  597; 
42  N.  Y.  Supp.  478,  City  Ct. 

Denied  sixteen  months  after  receiver's  ap- 
pointment. Hale  v.  Mason,  86  Hun  499; 
67  State  Rep.  535;  33  N.  Y.  Supp.  789. 

It  is  not  imperative  on  the  court  to 
grant  an  order  for  security  under  all  cir- 
cumstances. Robinson  v.  Sinclair,  1  Denio 
628;  Florence  v.  Bulkley,  1  Duer  705;  12 
N.  Y.  Leg.  Obs.  28;  Fearn  v.  Gelpcke,  13 
Abb.  473,  N.  Y.  Supr.,  Monell,  J. 

The  right  of  defendant  to  demand  se- 
curity for  costs  from  a  non-resident  plain- 
tiff is  absolute,  unless  waived  by  laches, 
in  which  case  the  court  may  exercise  its 
discretion  in  granting  the  motion.  Sims  v. 
Bonner,  16  N.  Y.  Supp.  800;  21  Civ.  Proc. 
355;  42  State  Rep.  10;  60  N.  Y.  Supr.  63. 

There  is  no  well-defined  rule  as  to  what 
constitutes  laches  that  will   deprive  a  de- 


fendant of  the  right  to  require  a  non-resi- 
dent plaintiff  to  give  security  for  costs,  but 
by  most  of  the  more  recent  authorities  the 
doctrine  is  laid  down  that  defendant  must 
act  promptly,  or  he  waives  his  absolute 
right  to  such  security  and  the  ordering  of 
it    becomes    discretionary    with    the    court. 

The  distinction  between  §§  3268  and  3271 
is,  that  under  the  former  section  the  de- 
fendant may  require  security  as  a  matter 
of  absolute  right,  and  that  under  the  latter 
section  it  rests  in  the  discretion  of  the 
court.  Healy  v.  Twenty-third  St.  Ry.  Co., 
1  Civ.  Proc.  15,  C.  P.,  Van  Brunt,  J. 

This  absolute  right  to  require  security 
may  be  lost  by  laches.  lb.;  Lewis  v.  Far- 
rell,  46  N.  Y.  Supr.  358. 

A  year's  delay  with  the  cause  on  the 
calendar  for  months  is  laches.     lb. 

In  all  cases  mentioned  in  §  3268,  defend- 
ant may  require  plaintiff  to  give  security 
for  costs  as  a  matter  of  absolute  right,  and 
the  court  has  no  discretion,  but  must  make 
an  order  therefor;  but  whenever  the  ap- 
plication has  been  unusually  delayed,  the 
granting  of  it  rests  in  the  sound  discretion 
of  the  court.  Defendant's  right  to  require 
security  may  be  lost  by  laches  and  his  neg- 
lect promptly  to  avail  himself  of  such  bene- 
fits. Abel  v.  Bradner,  15  Civ.  Proc.  241; 
17  State  Rep.  859,  Angle,  J. 

Where  a  party  moves  promptly  he  is 
entitled,  as  a  matter  of  right,  to  an  order 
requiring  the  guardian  to  give  security; 
but  where  he  neglects  so  to  move,  the  grant- 
ing or  withholding  of  the  order  rests  in  the 
discretion  of  the  court.  Robertson  v.  Bar- 
man, 29  Hun  657;  Weber  v.  Moog,  12  Abb. 
N.  C.  108,  B'klyn  City  Ct. 

Waived  where  it  had  been  referred  and 
noticed.  Florence  v.  Bulkley,  1  Duer  705; 
12  N.  Y.  Leg.  Obs.  28.  . 

Security  refused  where  applied  for  seven 
months  after  issue,  and  on  the  day  fixed 
for  trial.  Robinson  v.  Sinclair,  1*  Denio 
628. 

If  after  judgment  dismissing  a  receiver's 
complaint  and  an  appeal  by  him  a  motion 
is  made  that  he  give  security,  the  appli- 
cation is  not  open  to  the  defense  of  laches 
so  far  as  relates  to  the  costs  of  appeal. 
Gifford  v.  Rising,  48  Hun  128;  15  State 
Rep.  596;   14  Civ.  Proc.  172. 

This  action  was  commenced  in  1877  to 
recover  damages  for  alleged  fraud  and  con- 
spiracy. In  1878,  on  application  of  defend- 
ants and  on  the  ground  that  plaintiff  was  a 
non-resident,  an  order  was  made  requiring 
him  to  file  security  for  costs  within  sixty 
days  after  service  of  order,  and  until  this 
was  done,  staying  all  proceedings  on  his 
part,  except  to  move  to  vacate  the  order. 
The  order  was  duly  served,  but  plaintiff  did 
not  comply  therewith.  Defendant  P.  died 
in  1882  and  defendant  B.  in  1884.  In  June, 
1886,  plaintiff  moved  to  revive  and  continue 
the  action  against  the  personal  representa- 
tives of  defendants  and  to  be  relieved  from 
his  default  and  failure  to  file  a  bond.  It 
was  shown  in  opposition  that  said  defend- 
ants  were   material   witnesses    for   the   de- 
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fense,  and  that  numerous  other  important 
witnesses  had  died  since  the  stay  of  pro- 
ceedings, by  reason  of  which  the  defense 
would  be  greatly  prejudiced. — Held,  that 
the  motion  was  properly  denied  for  laches. 
Lyon  v.  Park,  111  N.  Y.  350,  aftVg  55  N.  Y. 
Supr.  539. 

Where  an  action  for  personal  injuries 
brought  by  an  infant,  suing  by  his  guard- 
ian ad  litem,  was  commenced  June  4,  1886, 
twice  tried  and  resulted  in  a  disagreement 
of  the  jury,  and  a  third  trial,  had  in  April, 
1888,  resulted  in  a  dismissal  of  the  com- 
plaint, and  plaintiff  duly  appealed  from  this 
judgment  on  April  17,  1888, — Held,  that  a 
motion  to  require  plaintiff  to  file  security 
for  costs,  granted  upon  application,  made 
on  April  28,  1888,  was  properly  denied,  be- 
cause of  defendant's  laches  in  applying 
therefor.  Wolff  v.  Houston,  W.  St.  &  Pav. 
R.  R.  Co.,  16  Civ.  Proc.  107;  19  State  Rep. 
762. 

Where,  upon  the  hearing,  in  April,  1888, 
of  a  motion  to  require  plaintiffs  to  give 
security  for  costs  on  the  ground  that  they 
had,  since  the  action  was  begun,  become 
non-residents,  it  appeared  that  they  were 
all  non-residents  in  September,  1887;  that 
thereafter,  and  before  applying  for  security, 
an  interlocutory  judgment  was  entered,  a 
copy  duly  served,  and  several  hearings  had 
before  a  referee  appointed  thereby,  and  it 
did  not  appear  when  defendant  acquired 
knowledge  of  plaintiff's  non-residence, — 
Held,  that  no  presumption  would  be  in- 
dulged in  favor  of  defendant  as  to  when  he 
obtained  knowledge  of  the  non-residence  of 
plaintiffs;  that  the  delay  of  defendant  in 
applying  for  security  must  defeat  his  ap- 
plication.    Abel  v.  Bradner. 

Motion  for  security  denied  where  defend- 
ant waited  over  two  years  after  knowledge 
of  the  non-residence.  Weil  v.  Freund,  2 
Law  Bull.  48,  C.  P.,  Daly,  J. 

Where,  in  an  action  by  an  infant,  de- 
fendant delays  applying  for  security  until 
after  plaintiff  has  been  examined  before  tri- 
al, and  the  case  has  been  called  on  the 
calendar  of  the  court,  and  marked  ready 
for  trial,  and  is  about  to  be  tried, — Held, 
that  the  court  has  the  power  to  and  should 
deny  a  motion  for  such  security.  Boylan  v. 
Matthews.  3  Civ.  Proc.  38,  N.  Y.  Supr.,  In- 
graham,  J. 

Where  defendant,  in  an  action  in  which 
an  infant  suing  by  his  guardian  ad  litem 
was  plaintiff,  appeared  and  obtained  two 
extensions  of  ten  days  each  of  his  time  to 
answer,  and  upon  procuring  the  last  one 
stipulated  to  accept  short  notice  of  trial, 
and  three  days  after  answering,  obtained  an 
order,  ex  parte,  that  plaintiff  give  security, 
under  §  3268, — Held,  that  defendant  had 
been  guilty  of  laches,  and  thus  waived  his 
right  to  require  such  security,  and  a  mo- 
tion to  set  aside  the  order  that  security  be 
given  was  properly  granted.  Buckley  v. 
Gutta  Percha  Mfg."  Co.,  3  Civ.  Proc/ 428, 
appeal  dism'd,  Ct.  of  App..  Id.  433n. 

Defendant  having  obtained  an  ex  parte  or- 
der requiring  plaintiff  to  give  security  for 
costs,  plaintiff  obtained  an  order  to  show 


cause  why  such  prior  order  should  not  be 
vacated,  upon  the  return  day  of  which  it 
appeared  that  the  requiring  security  to  be 
given  had  not  been  obtained  until  after  de- 
fendant had  answered,  whereupon  the  court 
vacated  the  former  order,  on  the  ground 
that  defendant  had  been  guilty  of  laches. — 
Held,  that  such  former  order  was  properly 
vacated,  as  it  did  not  appear,  on  the  part 
of  defendant,  that  the  non-residence  of 
plaintiff,  assuming  the  allegation  thereof  to 
be  true,  was  not  known  to  any  of  its  offi- 
cers before  the  service  of  the  answer;  that 
the  omission  to  prove  such  want  of  knowl- 
edge on  the  part  of  defendant,  if  it  existed, 
was  fatal  to  defendant  upon  this  appeal; 
that  the  burden  of  showing  such  want  of 
knowledge  rested  upon  defendant.  Steven- 
son v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  49 
Hun  169;  16  State  Rep.  787;  14  Civ.  Proc. 
384. 

An  action  was  brought  on  Feb.  1,  1889, 
and  was  twice  heard  on  demurrers  inter- 
posed by  defendant.  Judgment  was  entered 
on  Feb.  21,  1890,  dismissing  the  complaint, 
and  an  appeal  therefrom  was  afterwards 
dismissed.  On  July  1,  1890,  the  judgment 
was  set  aside,  and  plaintiff  was  allowed  to 
file  an  amended  complaint.  Plaintiff  had 
paid  in  all  about  $115  costs. — Held,  that 
defendant  was  guilty  of  such  laches  as 
would  deprive  him  of  his  right  to  require 
security  for  costs.  Fagan  v.  Strong,  UN. 
Y.  Supp.  766;  19  Civ.  Proc.  88,  Andrews,  J. 

Summons  was  served  Dec.  19,  1890;  de- 
fendants appeared  Jan.  7,  1891;  complaint 
was  served  May  9 ;  time  to  answer  extended 
to  August  1;  and  an  order  to  show  cause 
why  security  for  costs  should  not  be  given 
was  obtained  July  24,  1891.  It  did  not 
appear  but  that  defendants,  from  the  first, 
were  aware  of  plaintiff's  non-residence. — 
Held,  that  defendants  had  forfeited  their 
absolute  right  to  demand  security  for  costs. 
Sims  v.  Bonner,  16  N.  Y.  Supp.  800;  42 
State  Rep.  10;  21  Civ.  Proc.  355;  60  N. 
Y.  Supr.  63. 

Costs  already  accrued. — In  the  order 
appealed  from  plaintiff  was  required  to 
give  security  for  the  costs  which  had  al- 
ready accrued  and  those  which  might  be 
awarded  against  him. — Held,  that  the  court, 
in  its  discretion,  had  the  power  to  require 
security  for  the  payment  of  the  costs  which 
had  already  accrued,  as  well  as  those  that 
might  thereafter  be  awarded  against  plain- 
tiff, but  that  as  to  so  much  of  the  order  as 
required  security  for  costs  before  final  judg- 
ment, it  rested  in  the  discretion  of  the 
court,  under  the  circumstances  of  the  case, 
and  plaintiff  was  entitled  to  notice  of  the 
application,  and  it  was  irregular  for  the 
court  to  grant  the  order  in  that  respect 
upon  an  ex  parte  application.  Wood  v. 
Blodgett,  49  Hun  64;  15  Civ.  Proc.  114; 
17  State  Rep.  295. 

The  security. — The  section  gives  to  a 
plaintiff  who  had  been  required  to  give  se- 
curity, an  election  to  either  pay  into  court 
$250,  or  give  an  undertaking,  and  restricts 
the  power  of  the  court  as  to  the  form  of 
the   order   requiring   security.    Buckley   v. 
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Gutta  Percha  Mfg.  Co.,  3  Civ.  Proa  428, 
appeal  dism'd,  Ct.  of  App.,  Id.  433n. 

An  order  requiring  plaintiffs  to  give  se- 
curity for  costs  in  the  sum  of  $250  for  the 
benefit  of  defendants  exhausts,  so  far  as 
the  original  application  is  concerned,  the 
power  conferred  on  the  court.  Gates  v.  Mc- 
Donald, 14  N.  Y.  Supp.  907;  39  State  Rep. 
128. 

The  court  has  no  authority,  in  an  action 
by  a  guardian  ad  litem,  to  require  the 
plaintiff  to  give  security  for  a  greater  sum 
than  $250.  Turell  v.  Erie  R.  Co.,  46  App. 
Div.  290;   61  N.  Y.  Supp.  308. 

Practice. — An  affidavit,  on  a  motion  to 
require  plaintiff  to  file  security  for  costs, 
stating  positively  that  plaintiff  is  a  non- 
resident, and  that  defendant  has  only 
recently  learned  such  fact,  is  sufficient,  with- 
out stating  the  sources  of  plaintiff's  knowl- 
edge. Wicker  v.  Village  of  Elmira  Heights, 
42  App.  Div.  426;  59  N.  Y.  Supp.  130. 

Defendant  is  not  barred  by  laches  because 
he  fails  to  apply  for  the  security  until  after 
answer  filed.     lb. 

Evidence  of  non-residence.  See  Levy  v. 
Meirowitz,  16  Misc.  284;  38  N.  Y.  Supp. 
123,  City  Ct. 

Burden  is  on  plaintiff  to  establish  resi- 
dence or  office.  Hand  v.  Shaw,  13  Misc. 
143;  68  State  Rep.  99;  34  N.  Y.  Supp.  115, 
C.  P.  But  see  Gage  v.  Peetsch,  12  Misc. 
648 ;  67  State  Rep.  875 ;  34  N.  Y.  Supp.  20, 
City  Ct. 

Under  the  former  practice  the  course 
pursued,  when  it  was  desired  to  obtain  se- 
curity for  costs,  was  either,  (1)  to  obtain 
a  chamber  order  ex  parte,  directing  security 
to  be  filed  within  twenty  days,  or  that  cause 
be  shown  on  a  day  after  the  expiration  of 
[or  during;  Colt  v.  Wheeler,  12  Abb.  388, 
C.  P.,  Brady,  J.]  said  twenty  days,  why 
such  security  should  not  be  filed,  and  stay- 
ing proceedings  in  the  meantime,  or  (2)  to 
move  for  security  on  notice  to  the  opposite 
party.  Caldwell  v.  Manning,  15  Abb.  271 ; 
24  How.  38,  Barnard,  J.;  Bronson  v.  Free- 
man.  8  How.   492,  Harris,  J. 

Where  an  undertaking  to  secure  costs  is 
regular  in  all  respects  except  that  it  was 
filed  without  leave  of  court,  and  without 
giving  defendants  an  opportunity  to  be 
heard  as  to  the  amount  thereof,  such  un- 
dertaking will  not  be  approved,  but  leave 
will  be  given  to  plaintiff  to  apply  for  an 
order  to  show  cause  why  he  should  not  be 
permitted  to  file  a  sufficient  undertaking. 
Rothchild  v.  Wilson,  19  Civ.  Proc.  76;  10 
N.  Y.  Supp.  61;  24  Abb.  N.  C.  123,  Law- 
rence, J. 

An  order  requiring  security  for  costs  in 
an  action  where  plaintiff  was,  at  its  com- 
mencement, a  non-resident,  may  be  granted 
by  the  court  in  which  the  action  is  pending 
or  by  a  judge  thereof  on  an  ex  parte  appli- 
cation of  defendant,  upon  due  proof  being 
ffiven  of  the  necessary  facts  entitling"  de- 
fendant to  the  same;  in  such  a  case  plain- 
tiff is  not  entitled  to  notice;  but,  it  seems, 
where  the  application  is  made  under  §  3271, 
notice  of  motion  is  required  and  the  appli- 
cation must  be  made  to  the  court.     Wood  v. 


Blodgett,  15  Civ.  Proc.  114;  49  Hun  64; 
17  State  Rep.  295;  Mitchell  v.  Dick,  28  N. 
Y.  Supp.  1003;  60  State  Rep.  181,  N.  Y. 
Supr.,  Gildersleeve,  J. 

Although  the  court  has  power,  on  an 
appeal  taken  by  a  non-resident  plaintiff 
from  a  judgment  in  favor  of  defendant,  to 
require  such  plaintiff  to  give  security  for 
costs  which  have  accrued  and  which  shall 
thereafter  accrue,  the  requiring  of  security 
before  final  judgment  rests  in  the  discretion 
of  the  court,  and  plaintiff  is  entitled  to  no- 
tice of  the  application  for  an  order  requir- 
ing security  therefor,  and  it  is  irregular 
practice  to  grant  an  order  requiring  such 
security  upon  an  ex  parte  application,  and, 
so  far  as  it  requires  security  for  the  costs 
before  judgment,  it  should  be  vacated.     lb. 

The  language  of  §  3272  permits  the  court 
or  judge  to  make  an  order  requiring  se- 
curity for  costs  to  be  given,  without  notice. 
It  seems,  that  the  practice  prescribed  and 
followed,  under  2  R.  S.  620,  §  2,  which 
required  the  order  to  be  made,  either  upon 
notice  or  a  preceding  order  to  show  cause, 
is  a  more  judicious  mode  of  proceeding. 
Churchman  v.  Merritt,  50  Hun  270;  19 
State  Rep.  171,  rev'g  15  Civ.  Proc.  245. 

An  order  made  without  notice  to  com- 
pel a  plaintiff  suing  as  executor  to  give 
security  is  irregular.  Swift  v.  Wheeler,  46 
Hun  580. 

Tn  the  N.  Y.  city  court  it  must  affirma- 
tively appear  on  a  motion  for  security  on 
the  ground  of  non-residence  that  he  has  not 
an  office  or  place  for  the  regular  transac- 
tion of  business  in  the  city.  Stephenson  v. 
Hanson,  4  Civ.  Proc.  104,  N.  Y.  City  Ct., 
Hall,  J. ;  Gage  v.  Peetsch,  12  Misc.  548 ;  67 
State  Rep.  875 ;  34  N.  Y.  Supp.  20,  City  Ct. 

When  a  non-resident  plaintiff  notices  an 
application  to  the  court,  and  before  the 
time  for  the  motion,  defendant  obtains  an 
order  staying  plaintiff's  proceedings  until 
security  is  filed,  the  motion  cannot  be  made 
until  such  security  is  given.  The  proper 
course  is  to  appear  on  the  day  for  which 
the  notice  is  given,  and  to  ask  that  the  case 
stand  over  till  security  is  given,  or  to  file 
security  before  the  day  fixed  for  the  motion. 
Price  v.  Betts,  6  Paige  44. 

Where,  pending  an  appeal  by  plaintiff, 
defendant  commenced  an  action  on  the  bond 
given  to  secure  the  costs, — Held,  that  the 
course  for  plaintiff  to  pursue  was  to  move 
to  stay  the  proceedings  on  the  bond,  pend- 
ing the  appeal.  Van  Vleck  v.  Clark,  38 
Barb.   316;   24  How.   190. 

After  an  order  to  file  security  or  show 
cause,  with  a  stay  of  proceedings  in  the 
meantime,  defendant  cannot  move  to  dis- 
miss the  complaint  for  want  of  prosecution 
of  the  action,  because  plaintiff  did  not, 
pending  the  stay,  notice  the  cause  for  trial. 
Mills  v.  Chapman.  1  How.  102,  Beardsley, 
J.;  Unger  v.  Forty-second  St.,  etc.,  R.  R. 
Co..  30  How.  443;  4  Rob.  682.  Monell,  J. 

Where,  after  notice  of  motion  for  securi- 
ty, defendant  receives  notice  that  security 
has  been  filed,  with  a  copy  of  the  affidavit 
of  justification,  he  should  countermand  his 
notice;    if  he   persists   in  moving,   he   will 
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be  charged  with  costs.  Micklethwaite  v. 
Rhodes,  4  Sand.  Ch.  434. 

The  order  does  not  operate  as  an  exten- 
sion of  the  time  to  answer.  White  v.  Smith, 
16  Abb.   109n,  Barnard,  J. 

Where  a  non-resident  plaintiff  is  required 
to  file  security,  the  time  to  answer  may 
be  extended  until  a  certain  time  after  se- 
curity is  filed  without  an  affidavit  of  merits. 
Worthington  v.  Warner,  19  Abb.  N.  C.  266, 
N.  Y.  City  Ct,  Hyatt,  J. 

The  motion  should  be  made  so  as  not 
to  improperly  delay  plaintiff;  otherwise, 
whether  granted  or  denied,  defendant  will 
be  charged  with  costs,  especially  if  he  has 
caused  plaintiff  to  lose  a  circuit  when  he 
might  have  moved  in  time  to  prevent  it. 
Carpenter  v.  Downing,  6  Hill  434. 

An  affidavit  which  stated  that  defendant's 
attorney  was  informed  by  one  H.,  a  per- 
sonal friend  of  plaintiff,  that  plaintiff  is 
a  non-resident,  but  that  H.  refuses  to  make 
an  affidavit,  makes  out  a  prima  facie  case 
of  the  non-residence  of  plaintiff.  Mitchell 
v.  Dick.  28  N.  Y.  Supp.  1003;  60  State  Rep. 
161.  N.  Y.  Supr.,  Gildersleeve,  J. 

Where  an  order  was  made  upon  the  mo- 
tion of  one  of  several  defendants  requiring 
an  undertaking  in  the  sum  of  $200  to  be 
given,  to  be  applied  to  the  payment  of  costs 


awarded  against  plaintiff  and  in  favor  of 
him,  plaintiff  gave  an  undertaking  in  the 
sum  of  $1,000  to  secure  the  costs  of  all 
the  defendants, — Held,  that  the  order  had 
not  been  complied  with;  that  the  under- 
taking having  been  filed  without  leave  of 
court,  and  without  giving  the  parties  an 
opportunity  to  be  heard  ae  to  the  amount,  it 
should  not  be  approved  of.  Rothchild  v. 
Wilson,  19  Civ.  Proc.  76;  10  N.  Y.  Supp. 
61 ;  24  Abb.  N.  C.  123,  Lawrence,  J. 

An  application  to  require  plaintiff  to  give 
security  for  costs  on  the  ground  of  non- 
residence  was  denied  by  one  justice  on  a 
full  hearing.  Another  application  on  the 
same  ground,  but  on  additional  proof,  was 
granted  by  another  justice. — Held,  that  de- 
fendants should  have  applied  to  the  former 
justice  for  leave  to  renew  the  original  mo- 
tion, and  that  the  second  order  was  prop- 
erly vacated  on  the  ground  that  the  matter 
had  been  adjudicated  by  the  first  order. 
Worman  v.  Frank  ish,  11  N.  Y.  Supp.  351, 
X.  Y.  City  Ct. 

Time  of  compliance.  —  The  court  has 
power  to  allow  a  plaintiff  to  file  security 
for  costs  after  the  time  limited  in  the  or- 
der upon  such  terms  as  are  just  and  equi- 
table. Cornuel  v.  Heinze,  51  State  Rep.  461; 
22  N.  Y.  Supp.  117. 


§  3273.    Beqnisites  of  the  undertaking. 

The  undertaking,  specified  in  the  last  section,  must  be  executed  to  the  de- 
fendant by  one  or  more  sureties,  and  must  be  to  the  effect  that  they  will  pay,  upon 
demand,  to  the  defendant,  all  costs  which  may  be  awarded  to  him  in  the  action, 
not  exceeding  a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

2  R.  S.  620,  §  4,  as  amended,  L.  1875,  c.  306. 


Undertaking. — Plaintiff  not  required  to 
join  in  undertaking.  Ellensohn  v.  Hasel- 
bach,  17  Misc.  92;  39  N.  Y.  Supp.  332, 
Sp.  T. 

The  court,  upon  an  application  to  com- 
pel the  guardian  of  an  infant  plaintiff  to 
file  security,  cannot  require  security  for 
more  than  $250.  Robertson  v.  Barnum,  29 
Hun  657. 

The  bond  need  not  follow  the  precise 
words  of  the  statute,  but  it  will  be  suffi- 
cient if  equally  favorable  to  defendant. 
Smith  v.  Norval,  2  C.  R.  14,  N.  Y.  Supr. 

The  statute  requires  only  one  bond,  and 
that  should  run  to  and  is  for  the  benefit 
of  all  defendants.  Leftwick  v.  Clinton,  26 
How.  26,  Campbell,  J. 

It  should  be  conditioned  to  pay  on  de- 
mand made  upon  the  obligors,  and  not  upon 
plaintiff.  Montague  v.  Bassett,  18  Abb.  13, 
Barnard,  J.;  Tallmadge  v.  Wallis,  1  How. 
100,  Nelson,  J.  As  to  mode  of  execution, 
see  §8  810  to  813. 

Unless  there  is  a  penalty  provided  for, 
the  statute  is  not  complied  with,  though  the 
instrument  may  create  a  liability  at  com- 
mon law.  Warner  v.  Ross,  9  Abb.  N.  C. 
385,  Barker,  J. 

The  sureties  are  liable  for  the  costs  of 
appeal.  Forty-second  &  G'd  St.  F.  R.  R. 
Co.  v.  Guntzer,  36  N.  Y.  Supr.  667. 


Where  a  non-resident  plaintiff  was  or- 
dered to  file  security  and  pay-  motion  costs, 
and  he  filed  the  bond,  but  paid  no  costs, 
whereupon  defendant  procured  a  dismissal 
of  the  complaint  and  entered  judgment  for 
costs, — Held,  that  he  had  refused  to  accept 
the  bond  and  the  sureties  were  not  liable. 
Remington  v.  Westermann,  21  Hun  440. 

Deposit.  —  Plaintiff  was,  by  order  of 
court,  directed  to  pay  into  court  the  sum  of 
$250,  to  be  applied  to  the  payment  of  de- 
fendant's costs,  or  that  he  file  an  undertak- 
ing. Plaintiff  filed  an  undertaking,  but  the 
sureties  preferring  not  to  have  the  trouble 
of  justification,  one  of  them  furnished  $250, 
which  was  deposited  with  the  clerk,  who 
gave  to  the  attorney  for  plaintiff  a  receipt 
as  follows:  "Received  from  C.  F.,  per  T. 
F.  S.,  attorney,  as  security  costs  for  defend- 
ant, M.,  pursuant  to  an  order  of  this  court." 
— Held,  that  this,  in  effect,  was  an  election  of 
plaintiff  not  to  file  the  undertaking,  but  to 
obey  the  order  by  depositing  the  money. 
The  money  became  the  money  of  plaintiff, 
and  the  surety  became  the  creditor  of  plain- 
tiff in  the  amount  deposited.  Lvon  v. 
Wilder,  16  State  Rep.  875;  56  N.  Y.  Supr. 
67. 

On  the  failure  of  plaintiff  to  file  secu- 
rity for  costs,  as  required  by  an  order,  a 
further  order  was  granted,  reciting  an  ap- 
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plication,  in  addition  to  one  for  the 
dismissal  of  the  complaint,  for  the  appoint- 
ment of  a  referee  to  take  proof  of  the  facts 
stated  in  the  answer,  and  providing  that 
such  application  should  be  granted,  with 
costs,  unless  plaintiff,  within  twenty  days, 
filed  the  security  required  by  the  prior  or- 
der. Plaintiff  failed  to  file  the  security, 
and  defendants  applied  for  a  reference  to 
take  proof  as  to  the  counterclaims  set  up 
in  the  answer. — Held,  that  such  application 
should  be  denied;  that  plaintiff  was  not 
concluded  by  the  prior  order  of  the  court 
granting  the  motion  then  made  in  case  se- 
curity should  not  be  filed ;  that  this  disposi- 
tion of  the  matter  was  especially  proper  in 
this  case,  in  which,  by  reason  of  plaintiff's 
default,  defendants  had  obtained  an  order 
staying  all  proceedings  on  the  part  of  plain- 
tiff and  thus  preventing  him  from  replying 


to  the  counterclaims.  Hinman  v.  Pierce,  60 
Hun  209;  16  Civ.  Proc.  138;  19  State  Rep. 
390. 

Though  informers  under  the  excise  law 
have,  under  the  order  of  the  court,  deposited 
money  as  security  for  costs,  it  cannot  be 
applied  to  the  payment  of  costs  adjudged 
defendants  against  the  plaintiffs  in  the  ac- 
tion. Montgomery  v.  Odell,  73  Hun  424; 
26  N.  Y.  Supp.  930. 

Action  of  bond. — If  plaintiff  fails  in 
his  action,  and  defendant's  costs  are  not 
paid,  defendant  may  commence  an  action  on 
the  bond  as  a  matter  of  course,  without  ap- 
plying to  the  court  for  leave.  Higley  v. 
Robinson,  7  Wend.  482. 

But  a  prior  demand  of  plaintiff  is  neces- 
sary, the  obligation  being  to  pay  on  demand. 
Nelson  v.  Bostwick,  5  Hill  37.  As  to  ac- 
tion, see  §  814. 


§  3274.    Notice  of  exception  and  of  justification. 

Within  ten  days  after  service  of  the  notice  of  filing  the  undertaking,  the  de- 
fendant may  serve  upon  the  plaintiff's  attorney  a  notice  that  he  excepts  to  the 
sureties  therein.  Within  ten  days  after  service  of  such  a  notice,  the  plaintiff  must 
serve,  upon  the  defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  the  court,  or  a  county  judge,  at  a  specified  time 
and  place;  the  time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter,  and 
the  place  to  be  within  the  county  where  the  action  is  triable. 

2  R.  8.  020,  88  5,  0. 


«<i 


'We  do  not  accept  the  bail  put  in  by 
plaintiff  in  this  action1'  is  not  a  good  no- 
tice of  exception.  Hartford  Quarry  Co.  v. 
Pendleton,  4  Abb.  460,  C.  P. 

Quaere,  whether  where  one  of  several  de- 


fendants appeared  and  procured  a  bond  to 
be  filed,  any  other  defendant  can  except  to 
the  sureties,  or  move  to  enlarge  the  penalty 
of  the  bond.  Leftwick  v.  Clinton,  26  How. 
26,  Campbell,  J. 


§  3275.    Justification.    Allowance  of  undertaking. 

Section  580  of  this  act  applies  to  the  justification  of  the  sureties.  Where  the 
judge  finds  the  sureties  sufficient,  he  must  annex  the  written  examination,  if  any, 
to  the  undertaking,  indorse  his  allowance  thereon,  and  cause  them  to  be  filed  with 
the  clerk.  Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  undertak- 
ing: is  deemed  allowed,  and  must  be  indorsed  and  filed  in  like  manner. 

2  R.  S.  620,  §§  5,  6,  as  amended,  L.  1875,  c  305. 


Each  surety  must  justify  if  excepted  to; 
the  justification  of  one  is  not  sufficient. 
Lake  v.  Arnold,  44  How.  332,  C.  P.,  Daly, 
J. 

But,  where  the  order  does  not  require 
two  sureties,  but  only  security,  it  is  suffi- 
cient for  one  to  justify  though  two  sign. 
Riggins  v.  Williams,  2  Duer  678. 


If  the  sureties  are  excepted  to  they  must 
justify,  although  they  may  have  made  an 
affidavit  of  sufficiency,  a  copy  of  which  has 
been  served  with  the  bond.  Bronson  v. 
Freeman,  8  How.  492,  Harris,  J. 

Insufficient  justification  by  surety  com- 
pany. Defendant's  failure  to  examine  a 
minor  officer  of  company  not  a  waiver  of 
exception.  Haines  v.  Hein,  67  App.  Div. 
389;   73  N.  Y.  Supp.  293. 

§  3276.     [Am'd,  1891.]    Order  for  additional  security. 

At  any  time  after  the  allowance*  of  an  undertaking,  given  pursuant  to  such  an 
order,  or  as  prescribed  in  section  three  thousand  two  hundred  and  seventy-eight  of 
this  act,  or  after  notice  of  the  payment  into  court  made  pursuant  to  such  an  order, 
the  court,  or  a  judge  thereof,  upon  satisfactory  proof,  by  affidavit,  that  the  sum 
specified  in  the  undertaking,  or  the  amount  of  such  payment,  is  insufficient;  or 
that  one  or  more  of  the  sureties  have  died,  or  become  insolvent,  or  that  his  or 
their  circumstances  have  become  so  precarious  that  there  is  reason  to  apprehend 
that  the  undertaking  is  insufficient  for  the  security  of  the  defendant;  must  make 
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an  order,  requiring  the  plaintiff  to  give  an  additional  undertaking  or  make  an 
additional  payment  into  court.    The  last  four  sections  apply  to  such  an  order, 
and  to  the  undertaking  given  or  payment  made  pursuant  thereto. 
2  R.  S.  620,  §  4,  as  amended,  L.  1875,  c  306.    Am'd  L.  1891,  c,  161. 


In  view  of  the  former  similar  provisions 
of  the  Revised  Statutes  and  the  Code  of 
Procedure,  as  well  as  those  of  the  Code  of 
Civil  Procedure,  relating  to  additional  se- 
curity, where,  after  a  non-resident  plaintiff 
had  given  security  for  costs,  judgment  was 
entered  dismissing  the  complaint,  from 
which  plaintiff  appealed,  defendant  could 
thereafter  require  plaintiff  to  give  addi- 
tional security  for  costs,  including  those 
already  accrued  or  entered  in  a  judgment, 
as  well  as  costs  thereafter  to  accrue;  and 
the  fact  that  an  order  for  such  additional 
security  would  practically  require  security 
for  the  payment  of  the  judgment  is  not 
sufficient  to  justify  the  refusal  of  such  ad- 
ditional security.  Banes  v.  Rainey,  102  N. 
Y.  286;  86  N.  E.  71. 

If  the  first  undertaking  is  voluntarily 
given  without  any  order  requiring  it,  after 
service  of  a  notice  of  motion  therefor,  which 
was  abandoned,  the  court  has  no  power  to 
require  an  additional  undertaking.  Dunk 
v.  Dunk,  177  N.  Y.  264;  69  N.  E.  539. 

§  3276  does  not  authorize  an  order  for 
additional  security  where,  before  the  appli- 
cation therefor,  the  action  has  been  tried, 
complaint  dismissed,  and  judgment  entered 
for  costs  against  plaintiffs  who  have  ap- 
pealed therefrom,  and  there  is  nothing  to 
show  that  plaintiffs  are  not  able  to  pay 
such  judgment.  Schroeder  v.  Page,  124 
App.  Div.  253;   108  N.  Y.  Supp.  721. 

Where  a  non-resident  has  been  required 
to  give  security  for  costs  in  the  sum  of 
$260,  and  judgment  was  rendered  against 
her,  dismissing  the  complaint,  in  which 
costs  were  taxed  at  $506.09,  from  which 
plaintiff  appealed  to  the  appellate  division, 
an  order  requiring  her  to  give  additional 
security  for  costs  in  the  sum  of  $500,  and 
staying  proceedings  until  she  complied  with 
such  order,  was  not  an  abuse  of  the  trial 
court's  discretion.  Bender  v.  Paul  us,  109 
App.  Div.  148;  95  N.  Y.  Supp.  670. 

The  amount  of  additional  security  is  in 
the  discretion  of  the  court.  Brewster  v. 
Wooster,  9  Misc.  690;  30  N.  Y.  Supp.  646, 
Supr.  Ct. 


Upon  a  motion  to  compel  the  plaintiffs 
in  an  action  to  give  additional  security 
for  costs,  it  appeared  that  original  under- 
taking had  been  given  with  only  one  surety, 
that  he  had  since  died,  and  facts  were 
stated  from  which  it  might  be  inferred  that 
his  estate  was  insufficient  to  secure  the 
payment  of  the  amount  specified  in  the 
undertaking. — Held,  that  the  motion  should 
have  been  granted.  Tracy  v.  Dolan,  31  App. 
Div.  24;    52  N.  Y.   Supp.   351. 

It  was  held,  that  L.  1875,  c.  305,  should 
be  literally  construed  and  additional  se- 
curity exacted  at  any  stage  of  this  action, 
if  the  original  one  was  insufficient.  Fogg 
v.  Edwards,  57  How.  290. 

When  a  deposit  of  money  has  once  been 
made  in  lieu  of  an  undertaking  as  security 
for  costs,  the  court  has  no  power  thereafter 
to  require  an  undertaking  as  further  secu- 
rity. The  grounds  upon  which  additional 
security  may  be  required  under  §  3276  re- 
late solely  to  the  incidents  of  an  undertak- 
ing where  one  has  been  given,  not  to  those 
of  a  deposit.  Republic  of  Honduras  v.  Soto, 
112  N.  Y.  310,  rev'g  47  Hun  174;  13  State 
Rep.  570. 

Where  further  security  for  costs  is  or- 
dered, if  the  existing  security  is  by  under- 
taking, the  further  security  must  be  so  also. 
A  deposit  is  not  then  permissible.  Newhall 
v.  Appleton,  23  Abb.  N.  C.  62;  6  N.  Y. 
Supp.  4,  N.  Y.  Supr.,  Truax,  J.;  Badger  v. 
Appleton,   14  Daly   192. 

Amount  given  will  not  be  increased  ex- 
cept on  allegation  of  facts  showing  the 
necessity  therefor.  Nugent  v.  Keenan,  53 
N.  Y.  Supr.  530. 

An  order  of  the  trial  court  requiring 
plaintiff  to  give  additional  security  for  costs 
will  not  be  interfered  with  where  a  plain- 
tiff has  recovered  a  verdict  for  a  large 
amount,  no  judgment  having  been  entered, 
and  the  trial  court  having  ordered  defend- 
ant's exceptions  heard  at  the  first  instance 
at  General  Term.  Reck  v.  Phoenix  Ins.  Co., 
24  State  Rep.  646. 


§  3277.    Effect  of  failure  to  give  security. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  prescribed  in  this 
title,  or  to  procure  the  allowance  of  an  undertaking  given  pursuant  to  such  an 
order,  the  defendant  is  entitled  to  a  judgment  dismissing  the  complaint,  and  in 
his  favor  for  costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  S.  620,  §  4,  as  amended,  L.  1876,  c.  305. 


The  penalty  of  dismissal  can  be  applied 
only  when  the  default  is  prior  to  judgment, 
and  after  an  interlocutory  judgment  for  the 
plaintiff  an  order  for  additional  security 
for  costs  can  be  enforced  only  by  a  stay  of 
proceedings.  Kliger  v.  Rosenfeld,  144  App. 
Div.  671 ;  129  N.  Y.  Supp.  782. 


A  judgment  of  dismissal  rendered  pur- 
suant to  §  3277,  authorizing  a  dismissal  of 
the  complaint  on  plaintiff  failing  to  comply 
with  an  order  requiring  him  to  give  an 
additional  undertaking,  is  not  appealable, 
within  section  1346.  Jones  v.  Sabin,  122 
App.  Div.  666;   107  N.  Y.  Supp.  608. 
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Dismissal  improper  on  order  to  show 
cause  why  security  should  not  be  given. 
Regnard  v.  Theiss,  19  Misc.  480;  43  N.  Y. 
Supp.  1066,  App.  T.;  18  Misc.  563;  42  N. 
Y.   Supp.  460. 

The  section  provides,  in  case  of  a  failure 
to  file  security  for  costs,  simply  that  plain- 
tiff's complaint  be  dismissed,  but  does  not 
authorize,  where  such  dismissal  takes  place 


in  an  action  in  which  defendant  has  set 
up  counterclaims,  any  affirmative  relief,  be- 
yond the  recovery  of  costs  to  defendant. 
Hinman  v.  Pierce,  50  Hun  209. 

The  defendant  waives  an  order  for  stay- 
ing the  proceedings  until  security  is  given, 
by  putting  the  cause  on  the  calendar.  Hay 
v.  Power,  2  Edw.  494;  Boyce  v.  Bates,  8 
How.  495,  Parker,  J. 


§  3278.    Liability  of  attorney  for  costs. 

Where  a  defendant  is  entitled  to  require  security  for  costs,  as  prescribed  in 
section  3268  of  this  act,  the  plaintiff's  attorney  is  liable  for  the  defendant's  costs, 
to  an  amount  not  exceeding  one  hundred  dollars,  until  security  is  given,  as  pre- 
scribed in  this  title.  The  plaintiff's  attorney  may  relieve  himself  from  that  lia- 
bility, although  the  defendant  has  not  required  security  for  costs  to  be  given,  by 
filing  and  procuring  the  allowance  of  an  undertaking,  as  if  an  order  had  been 
made  as  prescribed  in  section  3272  of  this  act. 

2R.S.  620,  §§  7.  8. 


This  section  does  not  apply  to  proceed- 
ings in  surrogates'  courts,  as  §  3347,  subd. 
13,  provides  that  .said  title  applies  only 
to  courts  specified  in  subdivision  4,  which 
does  not  mention  surrogates'  courts. 
Rasch's  Estate,  26  Misc.  459;  28  Civ.  Proc. 
9S;   55  N.  Y.  Supp.  434,  Surr.  Ct. 

The  only  way  that  an  attorney  for  a 
non-resident  plaintiff  can  relieve  himself  of 
liability  is  by  seeing  to  it  that  the  plaintiff 
gives  the  security.  Renwick  v.  N.  Y.  C. 
Coal  Co.,  14  State  Rep.  758;  55  N.  Y. 
Supr.  444. 

The  liability  is  a  continuing  one.  It  be- 
gins at  the  time  the  action  is  begun,  and 
continues  until  security  is  given,  and  if  no 
such  security  is  given  it  runs  as  well 
against  the  person  who  is  attorney  for 
plaintiff  at  the  time  the  judgment  is  ob- 
tained as  against  the  person  who  was  such 
attorney  when  the  action  was  commenced. 
lb. 

Where,  pending  an  action  commenced  by 
a  non-resident  plaintiff,  another  attorney 
is  substituted  in  the  place  of  the  one  who 
originally  brought  the  action, — Held,  that 
such  attorney,  security  not  having  been  giv- 
en, is  liable  for  the  costs  awarded  against 
plaintiff,  that  the  fact  that  he  was  not 
the  attorney  who  commenced  the  action  does 
not  affect  his  liability.     lb. 

The  liability  of  the  attorney  who  com- 
mences an  action  for  a  non-resident  is  not 
discharged  by  the  substitution  of  another 
attorney.  Esty  v.  Trowbridge,  1  Law  Bull. 
55,    C.    P.,  Daly,   J. 

The  attorney  is  liable  to  the  extent  of 
$100  until  security  is  filed.  Laches  on  the 
part  of  defendants  in  procuring  the  filing  of 
security  cannot  release  the  attorney  from 
such  liability.  Matter  of  Levy,  2  Civ.  Proc. 
108,   C.  P. 

Where  a  motion  to  compel  a  non-resident 
plaintiff  to  file  security  was  denied  on  the 
gTound  of  laches  in  making  the  motion, — 
Held,  that  the  liability  of  his  attorney  for 
costs  was  not  thereby  terminated.     lb. 

The   only  way   in  which   the  liability  of 


an  attorney  for  costs  can  be  properly  ad- 
judicated upon  is  on  a  motion  for  an  order 
requiring  him  to  pay  the  costs.  Matter  of 
Levy. 

The  attorney  is  only  liable  for  the  costs 
in  cases  where  plaintiff  is  a  non-resident 
at  the  commencement  of  the  action,  and  not 
where  he  becomes  a  non-resident  pending 
the  action.  And,  therefore,  in  order  to 
compel  payment  by  the  attorney,  it  must 
be  made  to  appear  affirmatively  that  plain- 
tiff was  a  non-resident  at  the  time  the  ac- 
tion was  commenced.  Moir  v.  Brown,  9 
How.  270,  C.  L.  Allen,  J.;  Long  v.  Hall,  3 
Sand.  729;   1  C.  R.,  N.  S.  114. 

Where  the  plaintiff  on  the  record  is  a 
non-resident,  though  the  real  plaintiff  is 
resident,  the  attorney  is  liable.  Jones  v. 
Savage,  10  Wend.  621;  Waring  v.  Baret,  2 
Cow.  460. 

Obtaining  an  order  for  security  does  not 
waive  the  claim  on  the  attorney.  He  is 
liable  for  all  costs  up  to  $100,  including 
costs  of  proceedings  to  obtain  security. 
Boyce  v.  Bates,  8  How.  495,  Parker,  J. 

Such  liability  can  be  enforced  summarily 
by  order.  Wilmont  v.  Meserole,  48  How. 
430;  16  Abb.  N.  S.  308,  N.  Y.  Supr., 
Monell,  J. 

But  not  where  he  is  not  the  attorney 
of  record.  It  can,  in  such  case,  only  be 
enforced  as  though  it  was  an  obligation  of 
a  person  not  an  attorney.     lb. 

Where  plaintiff's  attorney  gives  an  un- 
dertaking as  security  for  costs  for  a  non- 
resident plaintiff,  the  attorney  cannot  be 
proceeded  against  summarily  to  compel 
their  payment,  as  the  remedy  is  on  the  un- 
dertaking. An  undertaking  executed  by  an 
attorney  is  not  void.  Hubbard  v.  Gicquel, 
15  State  Rep.  397,  N.  Y.  City  Ct. 

An  order  of  court  should  be  made  for 
the  attorney  to  pay,  and  demand  be  made 
before  contempt  proceedings  will  lie.  But 
after  such  order  and  demand  and  failure  to 
comply  for  twenty  days,  on  ex  parte  appli- 
cation, an  execution  against  the  property 
of  the  attorney  will  issue.     Boyce  v.  Bates. 
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§  3279.    Title  appliei  to  special  proceedings. 

The  foregoing  sections  of  this  title  apply  to  a  special  proceeding  instituted  in 
a  court  of  record,  in  like  manner  as  to  an  action ;  for  which  purpose,  the  prosecut- 
ing party,  other  than  the  people,  or,  where  the  special  proceeding  is  instituted  in 
the  name  of  the  people,  upon  the  relation  of  a  private  corporation  or  individual, 
the  relator,  is  deemed  a  plaintiff,  and  the  adverse  party,  a  defendant 


Deposit  cannot  be  reached  where  action 
prosecuted  in  name  of  overseer  but  judg- 
ment against  "the  plaintiffs1' — Regarded  as 


against  the  overseer.  Montgomery  v.  Odell, 
73  Hun  424;  56  State  Rep.  25;  26  X.  Y. 
Supp.  93a 


TITLE  IV. 

General  provisions  relating  to  fees. 


§  3280.  Taking  fees  not  prescribed  by  law, 
prohibited. 

3281.  Id.;   for  services  not  rendered,  ex- 

cept, etc. 

3282.  Penalty  for  extortion. 

3283.  Clerk  of  court  of  appeals  to  account 

for  and  pay  over  fees. 

3284.  (Repealed.) 

3285.  Certain  county  clerks  and  registers 

to  account. 

3286.  General  provision  as  to  fees,  etc.,  to 

be  accounted  for. 

3287.  Fees  of  certain  officers  to  be  taxed 

upon  demand. 


§  3288.  Parties,   attorneys,    etc.,   when  not 
allowed  fees. 
3280.  No  fee  for  administering  certain  of- 
ficial oaths. 

3200.  Certain  searches  to  be  gratuitous. 

3201.  Officer,  etc.,  may  charge  fee  paid  for 
oath,  postage,  etc. 

3202.  Id. ;  his  fees,  etc,  to  be  paid  before 
required  to  transmit  paper. 

3203.  Provision  where  printers  in  county 
refuse  to  publish. 

3204.  Affidavit  of  refusal  to  publish,  etc 

3205.  Comptroller       to       audit      certain 
charges. 

§  3280.    Taking  fees  not  prescribed  forbidden. 

Repealed,  Judiciary  L.  §  252;  Public  Officers  L.  §  67. 

§  3281,    Taking  fees  for  services  not  rendered. 

Repealed,  Public  Officers  L.  §  67. 

§  3282.    Penalty  for  extortion. 

Repealed,  Public  Officers  L.  §  67. 

§  3283.    Clerk  of  court  of  appeals  to  account. 

Repealed,  Judiciary  L.  §  256. 

§  3284.     [Repealed,  L.  1895,  c.  946.] 

§  3285.    County  clerks  and  registers  to  account. 

Repealed,  County  L.  §  161. 

§  3286.    What  fees  and  moneys  to  be  accounted  for. 

Repealed,  Public  Officers  L.  §  70. 

§  3287.     [Am'd,  1895.]     Fees  of  certain  officers  to  be  taxed  upon  demand. 

Each  county  clerk  or  register  of  deeds,  who  claims  any  fees  by  virtue  of 
his  office;  and  each  sheriff  or  coroner,  who,  upon  the  collection  of  an  execution, 
or  the  settlement,  either  before  or  after  judgment,  of  an  action  or  a  special  pro- 
ceeding, claims  any  fees,  which  have  not  been  taxed;  must,  upon  the  written 
demand  of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed  within  the 
county,  upon  notice  to  the  person  making  the  demand,  by  a  justice  of  the  su- 
preme court,  or  the  county  judge.  After  such  a  demand  is  made,  the  officer  cannot 
collect  his  fees,  until  they  have  been  so  taxed. 

2  R.  S.  652,  §§  1,  2;  L.  1844,  c.  127,  §§  2,  3.     Am'd  I*  1895,  c.  940. 
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The  provision  of  §  3287,  for  the  taxing 
of  sheriff's  fees  by  a  justice  of  the  supreme 
court,  "on  the  written  demand  of  the  per- 
son liable  to  pay  the  same,"  is  for  the 
benefit  of  such  person  alone,  and  cannot  be 
invoked  by  the  sheriff.  Matter  of  Tamsen, 
23  App.  Div.  389;  48  N.  Y.  Supp.  313. 

Under  §  3287,  providing  that  a  register 
of  deeds  must,  on  written  demand  there- 
for, cause  his  fees  to  be  taxed  by  a  justice 
of  the  supreme  court,  an  appeal  will  not 
lie  from  an  order  taxing  the  register's  fees, 
made  at  a  Special  Term  presided  over  by  a 
supreme  court  justice.  Matter  of  Howe,  66 
App.  Div.  7;  72  N.  Y.  Supp.  866. 

Under  the  statute  authorizing  the  taxa- 
tion of  sheriff's  fees  the  plaintiff,  as  well 
as  the  defendant,  has  the  right  to  require 
the  sheriff  to  have  his  fees  on  execution 
taxed.     Mallory  v.  Bowe,  5  Civ.  Proc.  241. 

The  court  at  Special  Term  has  the  au- 
thority to  make  a  taxation  of  sheriff's  fees 
under  its  general  jurisdiction  over  all  ac- 

§  3288.    When  parties  or  attorneys  not  allowed  witness  fees. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to  a  fee,  for  at- 
tending as  a  witness  therein,  in  his  own  behalf,  or  in  behalf  of  a  party  who  pleads 
jointly,  or  is  united  in  interest,  with  him;  and  an  attorney  or  counsel,  in  an 
action  or  a  special  proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

2R.S.  651,  §  15. 


tions  pending  in  the  court  and  after  process 
issued  therein,    lb. 

If  a  defendant  makes  no  demand  for 
taxation  until  a  sale  is  about  to  take  place, 
the  sheriff  is  not  required  to  delay  the  sale 
for  that  purpose.  Van  Gelder  v.  Van  Gel- 
der,  26  Hun  356. 

A  motion  to  tax  the  fees  of  a  sheriff 
should  be  made  within  the  county;  an  ob- 
jection, however,  to  a  taxation  without  the 
county  can  be  waived,  and  proceeding  with- 
out objection  is  a  waiver.  Where  the  objec- 
tion is  raised  in  season,  it  is  the  duty  of  the 
judge  to  refuse  to  proceed.  Nestor  v.  Bis- 
choff,  24  State  Rep.  356,  rev'd  on  another 
point,  123  N.  Y.  517;  34  State  Rep.  425. 

If  the  judgment-debtor  elect  to  have  the 
fees  of  a  sheriff  for  selling  real  estate  under 
an  execution  taxed  he  cannot  thereafter 
bring  an  action  to  compel  the  sheriff  to 
account.  Van  Gelder  v.  Hallenbeck,  46  Hun 
432;    12   State  Rep.    185. 


An  attorney  attending  court  as  a  witness 
for  a  party  for  whom  he  has  rendered  serv- 
ices which  might  have  been  performed  by 
one  not  an  attorney,  and  who  did  not  sus- 
tain the  relation  of  attorney  to  the  action, 


within  §  3258,  is  entitled  to  witness'  fees, 
and  the  same  are  properly  taxed  against  the 
adverse  party  on  his  being  defeated  in  the 
action.  Kennedy  v.  Jarvis,  126  App.  Div. 
551;  110  N.  Y.  Supp.  894. 


§  3289.    Ho  fees  on  administering  oath  to  certain  officers.    Fee  for  oath. 

Repealed,  Public  Officers  L.  §  69. 

§  3290.  Certain  State  officers  entitled  to  searches  and  copies  without 
charge. 

Repealed,  Executive  L.  §  84. 

§  3291.    When  officer  may  charge  fee  paid  on  taking  oath,  postage,  etc. 

Repealed,  Public  Officers  L.  §  68. 

§  3292.    When  fees  to  be  paid  before  papers  transmitted. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other  officer  to  transmit 
a  paper  to  another  officer,  for  the  benefit  of  a  party,  is  to  be  construed  as  requiring 
the  transmission  only  at  the  request  of  the  person  so  to  be  benefited,  and  upon  pay- 
ment by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or  any  copy  or 
certificate  connected  therewith,  and  the  expenses  specified  in  the  last  section. 

L.  1876,  c  449,  §  12. 

§  3293.    Provision  where  publishers  in  county  refuse  to  publish. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or  county,  in  which 
any  notice,  order,  citation,  or  other  paper  is  required  by  law  to  be  published,  re- 
fuses to  publish  the  same,  for  the  fees  prescribed  by  law  for  the  publication,  it 
may  be  published  in  the  newspaper,  printed  at  Albany,  in  which  legal  notices ' 
are  required  by  law  to  be  published.  If  it  is  required  by  law  to  be  published  in 
that  newspaper,  and  also  in  another  newspaper  published  in  a  city  or  county,  and 


4878 


AMOUNT    OF    FEES;    BEFEREE  8. 


113294-3296 
e.  21, 1 5 


the  proprietor  of  each  newspaper  in  that  city  or  county  refuses  to  publish  it  for 
the  fees  so  prescribed,  it  may  be  published  in  the  newspaper,  published  nearest 
to  the  place  where  a  person  is  required  to  appear,  or  where  an  act  is  to  be  done, 
pursuant  thereto,  the  proprietor  of  which  will  publish  the  same,  for  those  fees. 
Publication,  made  as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in 
the  city  or  county,  where  the  publication  thereof  is  so  required  by  law. 
2  R.  8.  648,  §§  46,  47. 

§  3294.    Affidavit  of  refusal  to  publish. 

Where  publication  is  made,  as  prescribed  in  the  last  section,  elsewhere  than  in 
the  city  or  county  where  it  is  otherwise  required  by  law  to  be  made,  the  affidavit  of 
publication  must  either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement  was,  before  such 
publication,  made  to  the  proprietor  of  each  newspaper  published  in  the  city  or 
county;  that  the  amount  of  the  legal  fees  for  such  publication  was  at  the  same 
time  tendered;  and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 

2R.S.  648,  §  49. 

§  3295.    Comptroller  to  audit  certain  charges. 

Repealed,  State  Finance  L.  §  46. 


TITLE  V. 

Sums  allowed  as  fees. 


§  3296. 
3297. 
3298. 

3299. 


3300. 

3301. 

3302. 
3303. 
3304. 
3305. 


3306. 
3307. 
3308. 
3309. 
3310. 
3311. 

3312. 

3313. 
3314. 


Referee's  fees  generally. 

Id.;  upon  sales  of  real  property. 

Fees  for  oaths  and  acknowledg- 
ments. 

Surveyors'  and  commissioners'  fees, 
in  action  for  partition  or  dower, 
etc. 

Fees  of  the  clerk  of  the  court  of 
appeals. 

Clerk's  fees  in  civil  actions  gener- 
ally. 

The  last  section  qualified. 

Clerk's  fees  upon  naturalization. 

Fees  of  county  clerks  generally. 

Certain  provisions  not  affected  by 
the  last  section. 

Fees  of  register  and  other  clerks. 

Sheriff's  fees. 

The  last  section  qualified. 

Id.;  how  collected. 

Coroner's  fees. 

Stenographer's  fees  for  copies  of 
notes. 

Compensation  of  deputy  sheriffs  and 
constables  attending  courts. 

Fees  of  trial  jurors. 

Supervisors  may  make  allowance  to 
grand  and  trial  jurors. 


§  3315.  Id.;     extra    pay    upon    protracted 
trials. 

3316.  Jurors'  fees  in  special  proceedings. 

3317.  Fees  of  printers. 

3318.  Witnesses'  fees  generally. 

3319.  Id.;    on   deposition  to  be  used  in 

another  State. 

3320.  Receiver's  commissions. 

3321.  Fees  of  county  treasurer,  and  cham- 

berlain of  N.  Y. 

3322.  Fees  of  a  justice  of  the  peace. 

3323.  Constable's  fees. 

3324.  Id. ;  affidavit  upon  claim  for  travel 

3325.  Justice's  court,  fees  upon  a  commis- 

sion. 

3326.  Id.;  jurors'  fees. 

3327.  Id.;  witnesses'  fees. 

3328.  Id.;  fees  to  be  paid  before  services 

rendered. 

3329.  Id.;  by  whom  fees  to  be  paid. 

3330.  Certain  special  provisions  excepted 

from  this  title. 

3331.  Provision  as  to  change  in  fees. 

3332.  This    title    applies    to    civil    cases 

only. 


§  3296.     [Am'd,  1896.]     Referee's  fees  generally. 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a  court  of  record,  or 
in  a  special  proceeding,  taken  as  prescribed  in  title  twelve  of  chapter  seventeen  of 
this  act,  is  entitled  to  ten  dollars  for  each  day  spent  in  the  business  of  the  refer- 
ence; unless  at  or  before  the  commencement  of  the  trial  or  hearing,  a  different 
rate  of  compensation  is  fixed,  by  the  consent  of  the  parties,  other  than  those  in 
default  for  failure  to  appear  or  plead,  manifested  by  an  entry  in  the  minutes  of 
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the  referee,  or  otherwise  in  writing,  or  a  smaller  compensation  is  fixed  by  the 
court  or  judge  in  the  order  appointing  him. 

Co.  Proc.  §  313.    Am'd  L.  1896,  c.  90.    The  amendment  of  1896  increased  the  fees  to 
ten  dollars  a  day. 


Referee's  fees. — Where  the  compensa- 
tion of  a  referee,  appointed  to  examine  the 
accounts  of  the  receiver  of  an  insolvent 
State  hank  and  a  disputed  claim  against  the 
bank,  is  not  governed  by  §  3296,  the  court 
will  allow  him  compensation  for  the  days 
actually  engaged  in  the  examination  of  the 
accounts  and  the  disputed  claim  and  the 
hearings  thereon,  but  will  not  allow  com- 
pensation for  days  spent  in  traveling  be- 
tween his  home  and  the  place  where  the 
hearings  were  had.  People  v.  Bank  of 
Staten  Island,  70  Misc.  637;  127  N.  Y. 
Supp.  905. 

Where,  at  the  first  hearing  before  a  ref- 
eree appointed  to  take  testimony  as  to  the 
compensation  of  the  attorney  for  a  receiver, 
a  stipulation  was  entered  that  the  referee's 
fees  and  disbursements  may  be  determined 
by  the  court,  "without  regard  to  the  statu- 
tory limitation,  such  limitation  being  here- 
by waived,"  the  court  was  authorized  to  fix 
the  compensation,  although  §  3296,  provides 
a  specified  compensation  for  a  referee,  un- 
less a  different  rate  of  compensation  is  fixed 
by  consent  or  a  smaller  compensation  is 
fixed  in  the  order  appointing  him,  as  the 
receiver,  his  counsel,  and  the  referee  Were 
all  officers  of  the  court,  and  the  compensa- 
tion to  the  attorney  is  a  disbursement  by 
the  court  in  the  administration  of  an  estate 
by  the  court  itself.  People  v.  Bank  of 
Staten  Island,  132  App.  Div.  589;  116  N. 
Y.  Supp.  827. 

A  stipulation  that  the  referee's  fees  shall 
be  $10  an  hour  for  each  sitting  excludes  the 
referee's  right  to  the  statutory  fee  for  time 
spent  as  referee  when  not  sitting.  Mor- 
genthaler  v.  Carlin,  132  App.  Div.  361; 
116  N.  Y.  Supp.  723. 

The  referee  is  entitled  to  count  each  day 
on  which  he  is  occupied  by  the  business  of 
►the  reference,  without  regard  to  the  num- 
ber of  hours  in  the  day  so  consumed  by  him. 
Goldzier  v.  Rosebault,  84  N.  Y.  Supp.  240. 

A  stipulation  entered  into  at  the  opening 
of  the  trial  before  a  referee  "that  the  ref- 
eree shall  not  be  confined  to  the  statutory 
compensation,  but  may  charge  and  be  paid 
a  reasonable  compensation  for  the  services 
performed,"  is  invalid,  as  it  does  not  fix 
the  rate  of  compensation  to  be  paid.  New 
York  Mut.  Savings  &  Loan  Ass'n  v.  West- 
cheater  Fire  Ins.  Co.,  98  App.  Div.  285; 
90  N.  Y.  Supp.  710. 

Where  a  referee  requested  that  there  be  a 
stipulation  for  fees  additional  to  the  statu- 
tory ones,  which  was  refused  by  one  of  the 
parties,  such  party  was  entitled  to  an  order 
appointing  a  new  referee.  Smith  v.  Dunn, 
94  App.  Div.  429;  88  N.  Y.  Supp.  58. 

Under  §  3296,  the  fact  that  the  hear- 
ing was  protracted,  and  held  at  unusual 
hours  does  not  entitle  the  referee  to  more 
than  $10  a  day,  in  the  absence  of  stipula- 


tion.    Matter  of  Bieber,  36  Misc.  341;   73 
N.  Y.  Supp.  652,  Sp.  T. 

A  *  referee  appointed  to  try  three  cases, 
in  all  of  which  the  plaintiff  was  the  same, 
and  in  which  the  attorneys  for  all  the  par- 
ties stipulated  "that  the  referee  may  fix 
his  own  fees,"  cannot  charge  $10  per  day 
for  each  day  spent  in  all  the  cases  as  fees 
in  each  case,  but  can  only  charge  one  third 
of  that  amount.  Brown  v.  Sears,  23  Misc. 
559;  52  N.  Y.  Supp.  792,  Sp.  T. 

Where  three  actions,  brought  by  the 
same  plaintiff  against  different  defendants, 
are  tried  together  by  a  referee  under  a  stip- 
ulation which  provided  that  "the  evidence 
is  to  be  taken  as  in  one  case,  and  to  be 
deemed  to  be  taken  in  all  of  the  cases  so 
far  as  applicable,"  the  fees  of  witnesses  who 
were  called  and  testified  but  once,  but  whose 
evidence  was  admissible  in  all  the  cases, 
should  be  taxed  but  once,  and  apportioned 
among  the  actions.    lb. 

The  attorneys  in  three  actions  brought 
by  the  same  plaintiff  against  different  de- 
fendants, and  tried  by  the  same  referee  as 
one  case,  stipulated  that  one  half  of  the 
stenographer's  fees  should  be  paid  by  plain- 
tiff, and  one  half  by  defendants,  and  the 
successful  party  could  tax  the  amount  paid 
by  him  as  costs. — Held,  that  the  expense  of 
a  third  copy  of  the  minutes  might  be  in- 
cluded under  the  stipulation.    lb. 

A  referee  appointed  to  take  and  state 
an  assignee's  account  spent  4  days  in  tak- 
ing testimony,  and  18  more  in  making  his 
report.  It  did  not  appear  that  the  account 
was  extraordinarily  difficult,  but  merely 
that  the  referee  was  unfamiliar  with  such 
matters.  §  3266  requires  the  clerk,  taxing 
costs,  to  strike  out  all  charges  for  fees 
where  it  does  not  appear  that  the  services 
were  necessarily  performed;  and  this  section 
gives  a  referee  $10  per  day  for  each  day 
spent  in  the  business. — Held  to  mean  each 
day  necessarily  so  spent,  and  that  an  allow- 
ance for  10  days  only  was  proper.  Matter 
of  Piati,  26  Misc.  434;  56  N.  Y.  Supp.  132, 
Sp.  T. 

The    affidavit    in    support    of   the    claim 
for  fees  of  a  referee  appointed  to  take  and  x 
state  an  assignee's  account  must  show  that 
the  time  spent  by  the  referee  was  necessar- 
ily required.     lb. 

A  referee  is  not  entitled  to  compensa- 
tion for  examining  testimony  and  exhibits 
in  addition  to  that  received  for  general 
study  of  the  case,  nor  for  more  than  a  rea- 
sonable time  in  reaching  a  conclusion,  nor 
for  adjournments,  when  nothing  was  done 
in  the  case.  Finkel  v.  Kohn,  24  Misc.  367; 
53  N.  Y.  Supp.  694,  Sp.  T. 

In  an  action  for  specific  performance, 
wherein  the  testimony  occupied  but  150 
pages,  and  the  referee  was  allowed  compen- 
sation for  10  days  in  reaching  his  conclu- 
sions, he  would  not  be  allowed  a  further 
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the  proprietor  of  each  newspaper  in  that  city  or  county  refuses  to  publish  it  for 
the  fees  so  prescribed,  it  may  be  published  in  the  newspaper,  published  nearest 
to  the  place  where  a  person  is  required  to  appear,  or  where  an  act  is  to  be  done, 
pursuant  thereto,  the  proprietor  of  which  will  publish  the  same,  for  those  fees. 
Publication,  made  as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in 
the  city  or  county,  where  the  publication  thereof  is  so  required  by  law. 
2  R.  S.  648.  §§  46,  47. 

§  3294.    Affidavit  of  refusal  to  publish. 

Where  publication  is  made,  as  prescribed  in  the  last  section,  elsewhere  than  in 
the  city  or  county  where  it  is  otherwise  required  by  law  to  be  made,  the  affidavit  of 
publication  must  either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement  was,  before  such 
publication,  made  to  the  proprietor  of  each  newspaper  published  in  the  city  or 
county;  that  the  amount  of  the  legal  fees  for  such  publication  was  at  the  same 
time  tendered;  and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 

2  R.  S.  648,  §  49. 

§  3295.    Comptroller  to  audit  certain  charges. 

Repealed,  State  Finance  L.  §  46. 


TITLE  V. 

Sums  allowed  as  fees. 


§  3296. 
3297. 
3298. 

3299. 


3300. 

3301. 

3302. 
3303. 
3304. 
3305. 

3306. 
3307. 
3308. 
3309. 
3310. 
3311. 

3312. 

3313. 
3314. 


Referee's  fees  generally. 

Id.;  upon  sales  of  real  property. 

Fees  for  oaths  and  acknowledg- 
ments. 

Surveyors'  and  commissioners'  fees, 
in  action  for  partition  or  dower, 
etc. 

Fees  of  the  clerk  of  the  court  of 
appeals. 

Clerk's  fees  in  civil  actions  gener- 
ally. 

The  last  section  qualified. 

Clerk's  fees  upon  naturalization. 

Fees  of  county  clerks  generally. 

Certain  provisions  not  affected  by 
the  last  section. 

Fees  of  register  and  other  clerks. 

Sheriff's  fees. 

The  last  section  qualified. 

Id.;  how  collected. 

Coroner's  fees. 

Stenographer's  fees  for  copies  of 
notes. 

Compensation  of  deputy  sheriffs  and 
constables  attending  courts. 

Fees  of  trial  jurors. 

Supervisors  may  make  allowance  to 
grand  and  trial  jurors. 


§  3315.  Id.;     extra    pay    upon    protracted 
trials. 

3316.  Jurors'  fees  in  special  proceedings. 

3317.  Fees  of  printers. 

3318.  Witnesses'  fees  generally. 

3319.  Id.;    on   deposition  to  be  used  hi 

another  State. 

3320.  Receiver's  commissions. 

3321.  Fees  of  county  treasurer,  and  cham- 

berlain of  N.  Y. 

3322.  Fees  of  a  justice  of  the  peace. 

3323.  Constable's  fees. 

3324.  Id.;  affidavit  upon  claim  for  travel 


3325. 

3326. 
3327. 
3328. 

3329. 
3330. 

3331. 
3332. 


Justice's  court,  fees  upon  a  commis- 
sion. 

Id.;  jurors'  fees. 

Id.;  witnesses'  fees. 

Id.;  fees  to  be  paid  before  services 
rendered. 

Id.;  by  whom  fees  to  be  paid. 

Certain  special  provisions  excepted 
from  this  title. 

Provision  as  to  change  in  fees. 

This  title  applies  to  civil  cases 
only. 


§  3296.     [Am'd,  1896.]     Beferee's  fees  generally. 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a  court  of  record,  or 
in  a  special  proceeding,  taken  as  prescribed  in  title  twelve  of  chapter  seventeen  of 
this  act,  is  entitled  to  ten  dollars  for  each  day  spent  in  the  business  of  the  refer- 
ence; unless  at  or  before  the  commencement  of  the  trial  or  hearing,  a  different 
rate  of  compensation  is  fixed,  by  the  consent  of  the  parties,  other  than  those  in 
default  for  failure  to  appear  or  plead,  manifested  by  an  entry  in  the  minutes  of 
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the  referee,  or  otherwise  in  writing,  or  a  smaller  compensation  is  fixed  by  the 
court  or  judge  in  the  order  appointing  him. 

Co.  Proc.  §  313.    Am'd  L.  1896,  c.  90.    The  amendment  of  1896  increased  the  fees  to 
ten  dollars  a  day. 


Referee's  fees. — Where  the  compensa- 
tion of  a  referee,  appointed  to  examine  the 
accounts  of  the  receiver  of  an  insolvent 
State  bank  and  a  disputed  claim  against  the 
bank,  is  not  governed  by  §  3296,  the  court 
will  allow  him  compensation  for  the  days 
actually  engaged  in  the  examination  of  the 
accounts  and  the  disputed  claim  and  the 
hearings  thereon,  but  will  not  allow  com- 
pensation for  days  spent  in  traveling  be- 
tween his  home  and  the  place  where  the 
hearings  were  had.  People  v.  Bank  of 
Staten  Island,  70  Misc.  637;  127  N.  Y. 
Supp.  905. 

Where,  at  the  first  hearing  before  a  ref- 
eree appointed  to  take  testimony  as  to  the 
compensation  of  the  attorney  for  a  receiver, 
a  stipulation  was  entered  that  the  referee's 
fees  and  disbursements  may  be  determined 
by  the  court,  "without  regard  to  the  statu- 
tory limitation,  such  limitation  being  here- 
by waived/'  the  court  was  authorized  to  fix 
the  compensation,  although  §  3296,  provides 
a  specified  compensation  for  a  referee,  un- 
less a  different  rate  of  compensation  is  fixed 
by  consent  or  a  smaller  compensation  is 
fixed  in  the  order  appointing  him,  as  the 
receiver,  his  counsel,  and  the  referee  were 
all  officers  of  the  court,  and  the  compensa- 
tion to  the  attorney  is  a  disbursement  by 
the  court  in  the  administration  of  an  estate 
by  the  court  itself.  People  v.  Bank  of 
Staten  Island,  132  App.  Div.  589;  116  N. 
Y.  Supp.  827. 

A  stipulation  that  the  referee's  fees  shall 
be  $10  an  hour  for  each  sitting  excludes  the 
referee's  right  to  the  statutory  fee  for  time 
spent  as  referee  when  not  sitting.  Mor- 
genthaler  v.  Carlin,  132  App.  Div.  361; 
116  N.  Y.  Supp.  723. 

The  referee  is  entitled  to  count  each  day 
on  which  he  is  occupied  by  the  business  of 
-the  reference,  without  regard  to  the  num- 
ber of  hours  in  the  day  so  consumed  by  him. 
Goldzier  v.  Rosebault,  84  N.  Y.  Supp.  240. 

A  stipulation  entered  into  at  the  opening 
of  the  trial  before  a  referee  "that  the  ref- 
eree shall  not  be  confined  to  the  statutory 
compensation,  but  may  charge  and  be  paid 
a  reasonable  compensation  ior  the  services 
performed,"  is  invalid,  as  it  does  not  fix 
the  rate  of  compensation  to  be  paid.  New 
York  Mut.  Savings  &  Loan  Ass'n  v.  West- 
chester Fire  Ins.  Co.,  98  App.  Div.  285; 
90  N.  Y.  Supp.  710. 

Where  a  referee  requested  that  there  be  a 
stipulation  for  fees  additional  to  the  statu- 
tory ones,  which  was  refused  by  one  of  the 
parties,  such  party  was  entitled  to  an  order 
appointing  a  new  referee.  Smith  v.  Dunn, 
94  App.  Div.  429;  88  N.  Y.  Supp.  58. 

Under  §  3296,  the  fact  that  the  hear- 
ing was  protracted,  and  held  at  unusual 
hours  does  not  entitle  the  referee  to  more 
than  $10  a  day,  in  the  absence  of  stipula- 


tion.    Matter  of  Bieber,  36  Misc.  341;   73 
N.  Y.  Supp.  552,  Sp.  T. 

Ai  referee  appointed  to  try  three  cases, 
in  all  of  which  the  plaintiff  was  the  same, 
and  in  which  the  attorneys  for  all  the  par- 
ties stipulated  "that  the  referee  may  fix 
his  own  fees,"  cannot  charge  $10  per  day 
for  each  day  spent  in  all  the  cases  as  fees 
in  each  case,  but  can  only  charge  one  third 
of  that  amount.  Brown  v.  Sears,  23  Misc. 
559;   52  N.  Y.  Supp.  792,  Sp.  T. 

Where  three  actions,  brought  by  the 
same  plaintiff  against  different  defendants, 
are  tried  together  by  a  referee  under  a  stip- 
ulation which  provided  that  "the  evidence 
is  to  be  taken  as  in  one  case,  and  to  be 
deemed  to  be  taken  in  all  of  the  cases  so 
far  as  applicable,"  the  fees  of  witnesses  who 
were  called  and  testified  but  once,  but  whose 
evidence  was  admissible  in  all  the  cases, 
should  be  taxed  but  once,  and  apportioned 
among  the  actions.    lb. 

The  attorneys  in  three  actions  brought 
by  the  same  plaintiff  against  different  de- 
fendants, and  tried  by  the  same  referee  as 
one  case,  stipulated  that  one  half  of  the 
stenographer's  fees  should  be  paid  by  plain- 
tiff, and  one  half  by  defendants,  ana  the 
successful  party  could  tax  the  amount  paid 
by  him  as  costs. — Held,  that  the  expense  of 
a  third  copy  of  the  minutes  might  be  in- 
cluded under  the  stipulation.    lb. 

A  referee  appointed  to  take  and  state 
an  assignee's  account  spent  4  days  in  tak- 
ing testimony,  and  18  more  in  making  his 
report.  It  did  not  appear  that  the  account 
was  extraordinarily  difficult,  but  merely 
that  the  referee  was  unfamiliar  with  such 
matters.  §  3266  requires  the  clerk,  taxing 
costs,  to  strike  out  all  charges  for  fees 
where  it  does  not  appear  that  the  services 
were  necessarily  performed ;  and  this  section 
gives  a  referee  $10  per  day  for  each  day 
spent  in  the  business. — Held  to  mean  each 
day  necessarily  so  spent,  and  that  an  allow- 
ance for  10  days  only  was  proper.  Matter 
of  Piati,  26  Misc.  434;  56  N.  Y.  Supp.  132, 
Sp.  T. 

The    affidavit    in    support    of    the    claim 
for  fees  of  a  referee  appointed  to  take  and  x 
state  an  assignee's  account  must  show  that 
the  time  spent  by  the  referee  was  necessar- 
ily required.     lb. 

A  referee  is  not  entitled  to  compensa- 
tion for  examining  testimony  and  exhibits 
in  addition  to  that  received  for  general 
study  of  the  case,  nor  for  more  than  a  rea- 
sonable time  in  reaching  a  conclusion,  nor 
for  adjournments,  when  nothing  was  done 
in  the  case.  Finkel  v.  Kohn,  24  Misc.  367; 
53  N.  Y.  Supp.  694,  Sp.  T. 

In  an  action  for  specific  performance, 
wherein  the  testimony  occupied  but  150 
pages,  and  the  referee  was  allowed  compen- 
sation for  10  days  in  reaching  his  conclu- 
sions, he  would  not  be  allowed  a  further 
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charge  for  9  days  in  preparing  his  report 
and  opinion,  5  days  being  sufficient  therefor, 
lb. 

Entitled  to  adjournments  where  not 
made  until  day  for  hearing.  Brush  v.  Kel- 
sey,  47  App.  Div.  270;  62  N.  Y.  Supp.  214. 

Fifty  adjournments  allowed.  Blanck  v. 
Spies,  31  Misc.  19;  62  N.  Y.  Supp.  1039, 
City  Ct. 

Memorandum  attached  to  order  requiring 
referee  in  supplementary  proceedings  to  file 
report,  is  not  conclusive  as  to  amount  due 
referee.     Brush  v.  Kelsey. 

Hearing  nine  days.  Two  days  allowed 
for  preparing  report,  no  opinion  being  writ- 
ten. Herzfeld  v.  Reinach,  26  Misc.  489;  57 
N.  Y.  Supp.  669,  Sp.  T. 

Hearing  six  days;  one  day  for  report; 
one  for  certifying  exhibits.  Eighteen  days 
for  signing  testimony  reduced  to  four. 
Brush  v.  Kelsey. 

Taxable  on  referee's  affidavit.  Eagan 
v.  Eagan,  51  App.  Div.  635;  64  N.  Y.  Supp. 
g36. 

Excessive  expenses  of  references  disap- 
proved. Halbert  v.  Gibbs,  16  App.  Div. 
126;  4  N.  Y.  Ann.  Cas.  232;  45  N.  Y.  Supp. 
113. 

The  court  cannot  be  called  upon  to  an- 
nul or  disregard  stipulations  to  pay  larger 
fees  than  the  law  fixes,  in  the  absence  of 
fraud,  collusion  or  deceit.  Wolff  v.  Horn,  9 
Misc.  100;  29  N.  Y.  Supp.  75,  C.  P. 

The  attorneys  of  the  parties  to  an  ac- 
tion are  authorized  to  stipulate  as  to  ref- 
eree's fees.  Such  a  stipulation  is  "the  con- 
sent of  the  parties  ....  in  writing." 
Mark  v.  City  of  Buffalo,  87  N.  Y.  184. 

Where  a  stipulation  has  been  acted 
upon  by  the  referee,  and  the  amount  of  his 
fees  as  so  fixed  has  been  paid  by  the  suc- 
cessful party,  the  court  has  no  power,  where 
neither  fraud  nor  collusion  has  been  shown, 
to  reduce  the  allowance.     lb. 

It  seems,  that  a  receiver  cannot  con- 
sent to  an  increase  of  the  fees  of  a  referee 
beyond  the  statutory  rate,  or  if  at  all,  not 
without  leave  of  court;  and  any  such  agree- 
ment must  be  made  at  or  before  the  trial  or 
hearing.  People  v.  Continental  L.  Ins.  Co., 
15  Week.  Dig.  569. 

A  verbal  agreement,  made  in  the  pres- 
ence of  the  referee,  is  not  sufficient,  at  least, 
unless  a  memorandum  of  the  agreement  be 
made  on  his  minutes  at  the  time.  Town- 
send  v.  Peyser,  14  Abb.  N.  {S.  324;  4  Daly 
556;  45  How.  211. 

Where  a  referee  to  hear  and  determine 
the  issues  is  not  willing  to  act  for  the  statu- 
tory compensation,  and,  on  one  party  ob- 
jecting to  a  higher  charge,  declares  that  he 
will  proceed  and  look  to  the  prevailing  party 
for  the  higher  rate  and  hold  his  report  till 
he  is  paid,  unless  compelled  to  give  it  up, 
the  objecting  party  may  refuse  to  proceed, 
and  a  new  referee  should  be  appointed. 
Devlin  v.  Mayor,  7  Daly  466,  rev'g  54  How. 
64. 

An  agreement  to  pay  the  fair  value  of 
the  referee's  services  amounts  to  nothing; 
the  sum  must  be  fixed.  Chase  v.  James,  16 
Hun  14. 


An  agreement  made  at  the  beginning  of 
the  trial,  that  a  referee  may  fix  his  iees, 
entered  by  the  stenographer  in  his  minutes, 
is  not  binding  or  valid,  as  being  a  discretion 
to  the  referee  in  a  matter  in  which  he  wa6 
interested.  First  Nat.  Bk.  v.  Tamajo,  77 
N.  Y.  476,  affi'g  17  Hun  240. 

A  stipulation  of  the  parties,  that  the 
referee  may  charge  such  fees  for  his  services 
as  he  deems  proper,  is  invalid  and  may  not 
be  enforced,  as  it  does  not  specifically  fix  a 
different  rate  of  compensation  from  that 
prescribed,  and  leaves  the  amount  thereof 
open  and  indefinite;  and  so  does  not  change 
the  statutory  rate  in  the  only  manner  au- 
thorized by  the  Code.  Griggs  v.  Day.  135 
N.  Y.  469 ;  48  State  Rep.  469,  affi'g  46  State 
Rep.  533;  18  N.  Y.  Supp.  791;  22  Civ.  Proc 
146;  GriggB  v.  Guinn,  23  Civ.  Proc.  25;  21 
N.  Y.  Supp.  451;  29  Abb.  N.  C.  144,  N.  Y. 
Supr.,  Gildersleeve,  J. 

A  stipulation  fixing  a  different  rate  from 
that  prescribed  made  verbally  at  the  com- 
mencement of  the  trial,  and  afterwards  re- 
duced to  writing,  is  a  sufficient  compliance 
with  the  requirement  that  to  change  the 
rate  there  must  be  a  consent  of  the  parties 
"at  or  before  the  commencement  of  the 
trial."     lb. 

A  stipulation  that  the  referee  shall  be 
allowed  a  fair  compensation  beyond  the 
statutory  fees,  without  fixing  the  amount, 
does  not  authorize  the  allowance  of  more 
than  the  statutory  fees.  In  re  Ellis,  26 
N.  Y.  Supp.  893,  Abbott,  Surr. 

By  stipulation  entered  on  the  minutes, 
the  referee  was  entitled  to  a  fair  compensa- 
tion beyond  the  statutory  fees,  but  the  rate 
was  not  fixed,  and  the  stipulation  was  repu- 
diated.— Held,  that  the  court  had  no  power 
to  grant  more  than  the  statutory  compensa- 
tion. Matter  of  Hurd,  6  Misc.  171,  Abbott, 
Surr. 

A  stipulation  between  the  parties  at  the 
commencement  of  a  reference  that  each 
shall  pay  half  of  the  referee's  fees  will  not 
entitle  the  referee  to  any  fees,  unless  he 
complies  with  the  requirement  as  to  filing  or 
delivering  the  report.  Bishop  v.  Bishop,  24 
N.  Y.  Supp.  888,  N.  Y.  Supr.,  Gilder- 
sleeve, J. 

A  stipulation,  made  at  the  close  of  the 
first  day's  trial  before  a  referee,  that  his 
fees  be  fixed  at  $6  for  the  first  hour  and  $5 
for  every  succeeding  hour  in  a  day's  sitting, 
is  valid.     O'Neill  v.  Howe,  16  Daly  182. 

Where  the  parties  to  an  action  have 
stipulated  that  the  referee  might  fix  his  own 
fees  without  regard  to  the  provisions  of  the 
statute,  and  the  successful  party,  in  reliance 
thereon,  has  paid  to  the  referee  the  amount 
so  fixed  by  him,  he  will  be  protected  by  an 
allowance  of  the  sum  so  paid,  in  the  absence 
of  proof  that  it  was  excessive,  unreasonable, 
or  improper.  Burt  v.  Oneida  Community, 
36  State  Rep.  765;  59  Hun  234;  20  Civ. 
Proc.  167. 

A  referee  appointed  to  take  and  state 
the  account  or  an  assignee  for  benefit  of 
creditors  is  not  entitled  to  fees,  as  for  a 
hearing,   for  days  on  which   nothing  more    i 

was  done  than  the  filing  with  him  of  claims  \ 
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of  creditors,  and  the  examination  thereof 
by  him,  nor  for  days  on  which  he  merely 
examined  papers  offered  in  evidence,  at  a 
single  hearing;  and  a  charge  of  fees  for 
15  days  for  examination  of  evidence,  and 
preparation  of  report,  upon  evidence  offered 
at  two  hearings,  is  excessive.  Jones  v. 
Newton,  11  N.  Y.  Supp.  510;  33  State  Rep. 
823. 

A  charge  by  a  referee  for  days  when  there 
were  adjournments  is  proper.    lb. 

Where  two  actions  in  different  courts  be- 
tween the  same  parties  for  distinct  causes 
were  referred  to  the  same  referee, — Held, 
that,  though  both  were  tried  together,  the 
referee  was  entitled  to  statutory  fees  in  each 
case.  Holmes  &  G.  Mfg.  Co.  V.  Morse,  28 
Abb.  N.  C.  133;  19  N.  Y.  Supp.  190,  N.  Y. 
Supr.,  Gildersleeve,  J. 

The  referee  is  entitled  to  charge  for 
time  properly  and  reasonably  spent  in  the 
investigation  and  consideration  of  the  case 
after  its  submission.  Herschell  v.  Rogers,  2 
Law  Bull.  14,  Lawrence,  J. 

When  two  cases  are  tried  before  a  ref- 
eree at  the  same  time,  one  half  fee  should 
be  allowed  in  each.  Byrne  v.  Groot,  5  Law 
Bull.  56,  C.  P.,  J.  F.  Daly,  J.  See  Colton  v. 
Simmons,  14  Hun  75. 

It  seems,  that  where  a  referee  hears  or 
decides  several  cases  on  the  same  day,  he 
cannot  be  allowed  statutory  fees  for  a  day's 
services  in  each  case.  People  v.  Continental 
L.  Ins.  Co.,  15  Week.  Dig.  569. 

A  referee  will  not  be  allowed  clerk  hire, 
or  printing  and  the  like.     lb. 

Where  a  referee  claimed  to  have  been 
engaged  twenty- four  days,  but  there  were 
only  two  sittings  and  three  adjournments, 
he  was  allowed  for  these  and  for  four  days 
for  consideration,  report,  and  findings. 
Rothschild  v.  Werner,  4  Law  Bull.  28,  Bar- 
rett, J. 

Stipulation  to  pay  half  of  referee's  fees 
enforced.  Bloodgood  v.  Bloodgood,  59  How. 
42,  C.  P.,  J.  F.  Daly,  J. 

The  court  has  no  power  on  a  summary 
application  by  a  referee  to  order  one  of  the 
parties  to  the  suit  to  take  up  the  referee's 
report  and  pay*  him  his  fees.  Gieb  v.  Top- 
ping, 83  N.  Y.  46. 

It  must  be  a  very  exceptional  case  in 
which  any  payment  to  a  referee  or  any  de- 
posit of  his  fees  should  be  required  in  ad- 
vance. Ellsworth  v.  Brown,  16  Hun  1;  56 
How.  237. 

The  court  has  power  to  order  the  fees 
of  a  referee  who  has  reported  in  favor  of  a 
receiver  to  be  paid  directly  out  of  the  fund, 
but  it  is  a  matter  of  discretion  whether  it 
will  do  so  or  not.  Re  Atty.-Genl.  v.  Con- 
tinental L.  Ins.  Co.,  17  Week.  Dig.  147,  Ct. 
of  A  pp.,  below,  15  Week.  Dig.  239. 

The  fact  that  a  portion  of  the  fees  have 
been  paid  to  the  referee  voluntarily,  and 
that  by  a  reversal  of  the  order  allowing 
them  he  may  be  subjected  to  the  liability 
of  refunding  them,  is  a  matter  for  the  con- 
sideration of  General  Term  in  exercising  its 
discretion.    lb. 

Where  there  is  no  stipulation  as  to 
referee's  fees,  it  is  incumbent  upon  the  suc- 


cessful party  to  show  affirmatively  that  the 
referee  was  personally  present  engaged  in 
the  reference  for  days  enough  to  make,  at 
the  legal  rate,  the  sum  charged  in  the  bill 
of  costs.     Watson  v.  Gardiner,  50  N.  Y.  671. 

A  referee  appointed  in  May,  1887,  in  a 
proceeding  commenced  before  the  new  Code, 
can  have  only  $3  per  day.  No  increased 
compensation  can  be  allowed  though  the 
parties  have  agreed  that  the  referee's  com- 
pensation should  be  "left  to  be  determined 
by  the  surrogate  upon  the  coming  in  of  the 
final  report  without  regard  to  statutory 
fees,"  and  such  agreement  was  entered  upon 
the  referee's  minutes.  Such  an  agreement 
would  not  be  binding  because  not  in  writing, 
and  even  if  held  to  be  in  writing,  it  would 
be  too  indefinite.  Estate  of  Gilman,  12 
Civ.  Proc.  189,  Rollins,  Surr. 

Where  the  amount  claimed  is  larger 
than  that  which  the  time  he  was  occupied, 
according  to  the  affidavits  of  defendants'  at- 
torneys, would  justify,  the  court  should  re- 
quire the  referee  to  submit  a  statement 
showing  the  basis  of  his  claim.  It  is  error 
to  allow  the  amount  claimed  as  compensa- 
tion by  a  referee  when  he  does  not  state 
the  number  of  days  he  was  engaged,  and  of- 
fers no  evidence  to  warrant  fixing  his  com- 
pensation at  the  amount  claimed.  Gilbert 
v.  Deshon,  16  N.  Y.  Supp.  36. 

Who  liable  for  fees. — Semble,  that  the 
court  has  no  power  to  direct,  by  inter- 
locutory judgment,  that  a  person,  other  than 
the  one  who  was  successful  upon  the  refer- 
ence, be  compelled  to  pay  the  referee's  fees 
and  take  up  the  report.  Douglas  v.  Smith, 
65  Hun  11. 

A  partner  sued  his  copartner  for  an  ac- 
counting which  was  held  before  a  referee. 
The  referee's  report  was  not  confirmed,  and 
the  cause  was  sent  back  to  him  for  a  fur- 
ther report,  but  neither  party  afterwards 
appeared  before  him. — Held,  that  plaintiff 
was  liable  for  the  referee's  fees,  and  was 
properly  sued  therefor  instead  of  the  re- 
ceiver appointed  in  the  cause.  Standfast  v. 
Crotty,  13  N.  Y.  Supp.  583;  37  State  Rep. 
672,  N.  Y.  City  Ct. 

Remedy, — May  compel  payment  as  con- 
dition for  delivering  report  but  liable  to  re- 
fund excessive  charge.  Duhrkop  v.  White, 
13  App.  Div.  293;  4  N.  Y.  Ann.  Cas.  47;  43 
N.  Y.  Supp.   190. 

May  sue  those  who  voluntarily  take  part. 
On  a  compulsory  accounting  the  defendant 
is  not  liable  but  his  bondsmen  and  creditors 
are.  Right  of  contribution  cannot  preju- 
dice referee.  Thompson  v.  Rich,  28  Misc. 
265;   59  N.  Y.  Supp.  819,  Tr.  T. 

Where  reference  relates  to  a  fund  in  pos- 
session of  an  officer  of  court,  such  as  an 
executor  or  receiver,  court  may  direct  pay- 
ment from  fund.  Matter  of  Hurd,  31  Abb. 
N.  C.  109;  6  Misc.  171;  56  State  Rep.  694; 
26  N.  Y.  Supp.  893,  Surr.  Ct.;  Matter  of 
Merry,  11  App.  Div.  597;  42  N.  Y.  Supp. 
617. 

Court  has  no  power  to  compel  a  party 
to  take  up  report.  Deprives  of  right  to 
terminate  reference  for  failure  to  file.    An 
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executor  has  this  right.  Morrow  v.  McMa- 
hon,  71  App.  Div.  171;  75  N.  Y.  Supp.  534. 

Where  costs  and  expenses  of  stating  re- 
ceiver's accounts  are  left  by  order  until 
confirmation  of  report,  a  motion  before  con- 
firmation is  premature.  Sonnier  v.  Bar- 
num,  31  Misc.  357;  65  N.  Y.  Supp.  414, 
Sp.  T. 

Failure  to  file  report  after  notice  does 
not  forfeit  fees  if  party  giving  notice  with- 
draws it.  Agricultural  Ins.  Co.  v.  Darrow, 
70  App.  Div.  413;  75  N.  Y.  Supp.  128. 

Unsuccessful  lienor  in  surplus  proceed- 
ings liable  for  half  of  referee's  fees.    Amer- 


ican Mtge.  Co.  v.  Butler,  36  Misc.  253;  73 
N.  Y.  Supp.  334,  Sp.  T. 

No  fees  if  misconduct. — Demanding  $20 
per  day  and  deciding  against  party  who 
refused  to  sign  stipulation.  Interested  in 
stenographer's  fees.  Dickinson  v.  Earle,  63 
App.  Div.  134;  71  N.  Y.  Supp.  227;  35 
Misc.  235;  71  N.  Y.  Supp.  755. 

Exhibiting  report  to  plaintiff,  and  de- 
manding double  fees;  afterwards  granting 
defendant  ex  parte  hearing,  reducing 
amount  of  accounting  and  accepting  pay- 
ment from  defendant.  N.  Y.  Bank  Note 
Co.  v.  Hamilton  Bank  Note  Co.,  75  N.  Y. 
Supp.  520,  App.  Div. 


§  3297.     [AmM,  1891,  1895.]     Id.;  upon  sales  of  real  property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a  judgment 
in  an  action,  are  the  same  as  those  allowed  to  the  sheriff,  and  he  is  allowed  the  same 
disbursements  as  the  sheriff.  Where  a  referee  is  required  to  take  security  upon  a 
sale,  or  to  distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution  or  ap- 
plication of  any  of  the  proceeds  of  the  sale,  he  is  also  entitled  to  one-half  of  the 
commissions  upon  the  amount  so  secured,  distributed  or  applied,  allowed  by  law  to 
an  executor  or  administrator  for  receiving  and  paying  out  money.  But  commis- 
sions shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and  applied  upon 
that  party's  demand,  as  fixed  by  the  judgment,  without  being  paid  to  the  referee, 
except  to  the  amount  of  ten  dollars.  And  a  referee's  compensation,  including  com- 
missions, cannot,  where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten  thousand  dollars  or 
upwards,  in  which  event  the  referee  may  receive  such  additional  compensation  as 
to  the  court  may  seem  proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  1869,  c.  569,  §  4;  Co.  Proc.  §  309.  Am'd  by  L.  1891,  c.  132;  L.  1895,  c.  241.  The 
amendment  of  1895  inserted  the  limitation  of  ten  thousand  dollars  in  last  sentence. 


Under  §  3297,  providing  that  fees  of  a 
referee  selling  realty  under  a  judgment  are 
the  same  as  those  of  the  sheriff,  and  sec- 
tion 3307,  subd.  7,  fees  of  a  referee  making 
a  sale  in  partition  are  to  be  computed  on 
the  price  the  property  brings.  Duffy  v. 
Mullcr,  52  Misc.  11;   102  N.  Y.  Supp.  296. 

A  referee  is  not  entitled  to  more  than  $10 
for  commissions,  where  the  sum  bid  was 
paid  on  the  judgment  without  passing 
through  the  hands  of  the  referee.  Kant  y. 
Bergman,  97  App.  Div.  118;  89  N.  Y.  Supp. 
593. 

On  sale  by  a  referee  in  foreclosure  in  the 
city  and  county  of  New  York,  his  compen- 
sation, including  commissions,  cannot  ex- 
ceed $50  unless  the  property  sells  for  $10,- 
000  or  upwards.  Harrington  v.  Bayles,  40 
Misc.  388;  82  N.  Y.  Supp.  379. 

The  compensation  of  a  referee  appointed 
to  sell  real  property  in  foreclosure  is  limited 
to  fifty  dollars  in  any  one  action,  although 
the  referee  may  have  made  more  than  one 
sale  owing  to  defects  in  the  proceedings. 
Such  a  referee  is  entitled,  however,  to  be 
allowed  his  disbursements,  to  whatever  ex- 
tent they  were  properly  incurred.  Caryl  v. 
Stafford,  69  Hun  318;  53  State  Rep.  426; 
23  N.  Y.  Supp.  534. 

Section  of  act  referred  to  was  included 
in  Consolidation  Act  L.  1882,  a  410,  8  1088. 
The  amendment  of  1874  simply  modified  the 
act  by  fixing  the  maximum  of  fees,  leaving 


the  scale  of  charges,  up  to  this  limit,  as 
fixed  by  said  act.  Schermerhorn  v.  Prouty, 
80  N.  Y.  317. 

This  section  applies  only  to  a  case 
where  the  referee  actually  receives  more 
than  $10,000  in  cash,  and  becomes  account- 
able therefor.  Metropolitan  Life  Ins.  Co.  v. 
Bendheim,  59  N.  Y.  SupD.  793,  Sp.  T. 

The  referee  is  not  entitled  to  such  com- 
pensation for  every  sale  amounting  to  $10,- 
000  or  over,  but  only  for  those  wherein  the 
fixed  compensation  seems  to*  the  court  inad- 
equate because  of  the  unusual  amount  of 
labor  required.  Dime  Sav.  Bank  of  Brook- 
lyn v.  Pettit,  69  N.  Y.  Supp.  794,  Sp.  T. 

The  compensation  of  the  referee  can  ex- 
ceed $50  only  in  cases  where  he  actually 
received  and  was  accountable  for  $10,000  or 
more  in  cash,  and  not  where  the  excess  of 
the  purchase  price  over  liens,  subject  to 
which  the  property  was  sold,  is  less  than 
$10,000,  though  the  price  bid  exceeded  that 
sum.  Hosmer  v.  Gano,  14  Misc.  229;  35  N. 
Y.  Supp.  471,  C.  P. 

By  Laws  1890,  c.  523,  8  17,  subd.  7,  a 
special  act  was  passed,  which  placed  the  fees 
of  sheriff  in  New  York  at  5  per  cent,  on  the 
first  $1,000,  2y2  per  cent,  on  the  next  $9,- 
000,  and  1  per  cent,  for  over  $10,000.  It 
was — Held,  that  the  act  of  1890  must  be 
regarded  as  repealing  by  implication  the 
Code  provisions  as  to  the  fees  of  the  sheriff 
of  New  York  for  the  sale  of  real  property 
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under  an  execution,  and  therefore  the  fees 
of  a  referee  in  New  York  City  are  governed 
by  Laws  1800.  Schierloh  v.  Schierloh,  22 
Misc.  637;  49  N.  Y.  Supp.  1062,  Sp.  T 

Referee's  fees  in  partition  should  be 
computed  on  the  basis  provided  by  §  3307, 
subds.  7,  11.  Keim  v.  Keim,  43  App.  Div. 
88;    59  N.  Y.  Supp.  366. 

On  a  sale,  and  the  collection  of  $3,000, 
the  referee  was  entitled  to  $50,  regardless 
of  whether  he  was  entitled  to  fees  for  ad- 
vertising and  conveying.  Hover  v.  Hover, 
25  Misc.  95;  54  N.  Y.  Supp.  693,  Sp.  T. 

Where  referee  is  entitled  to  the  maxi- 
mum amount  of  fees  for  the  sale  of  prop- 
erty, taxation  of  fees  is  unnecessary    lb. 

If  sale  fails,  referee  can  not  tax  costs, 
but  must  sue.    lb. 

Where  two  mortgages  are  foreclosed  in 
one  action,  and  the  sale  is  had  under  one 
judgment,  the  referee  is  not  entitled  to 
double  fees.  Sadler  v.  Lyon,  21  Civ.  Proc. 
105;   31  N.  Y.  Supp.  141,  C.  P. 

A  referee  appointed  to  sell  real  prop- 
erty pursuant  to  a  judgment  in  an  action, 
other  than  foreclosure,  is  entitled  to  the 
same  fees  and  disbursements  as  are  allowed 
a  sheriff  under  subd.  7  and  11  of  §  3307;  and 
also  upon  distribution  of  the  proceeds  of 
the  sale,  to  a  commission  equal  to  one  half 
of  that  which  is  allowed  by  law  to  an  ex- 
ecutor or  administrator  for  receiving  and 
paying  out  money;  and  §  3308  does  not  ex- 
clude these  provisions  from  operating  in  the 
city  of  New  York.  So  far  as  L.  1874,  c. 
192,  relates  to  fees  of  referees,  it  is  modified 
by  §  3297.  Maher  v.  O'Connor,  1  Civ.  Proc. 
158;  61  How.  103,  Barrett,  J. 

A  referee  appointed  to  sell  in  foreclos- 
ure, is  entitled  only  to  the  same  amount  al- 
lowed by  law  to  a  sheriff  for  the  perform- 
ance of  a  similar  duty.  Innes  v.  Pur  cell,  2 
T.  &  C.  538;  1  Hun  318,  affi'd,  not  passing 
on  this  point,  58  N.  Y.  388. 

Where  a  referee  is  appointed  to  sell  in 
foreclosure  and  he  advertises,  but  the  judg- 
ment is  paid  before  sale,  he  is  entitled  to 
$50.  where  the  sheriff's  fees  would  have  ex- 
ceeded that  sum.  Lock  wood  v.  Fox,  3  Law 
Bull.  37,  C.  P.,  Van  Brunt,  J. 

Where  a  referee  to  sell  in  foreclosure 
made  three  sales,  two  of  which  fell  through 
after  a  deposit  had  been  made, — Held,  that 
he  could  only  charge  his  fees  and  commis- 
sions on  the  completed  sale,  up  to  $50,  and 
also  fifty  cents  for  receiving  and  entering 
the  decree  and  $2  for  advertising,  being  the 
same  .  fees  allowed  to  sheriffs.  Walbridge 
v.  James,  16  Hun  8;   56  How.   185. 

The  poundage  of  a  referee  in  foreclos- 
ure and  sale  is  limited  to  $10.  If  8  77 
of  the  judiciary  act  is  repealed  the  referee 
can  only  have  $3  per  day.  Birge  v.  Ains- 
worth,  59  How.  473,  Dwight,  J. 

On  the  report  of  a  referee  "in  parti- 
tion," Special  Term  made  an  order  confirm- 
ing it  and  fixing  his  fees  at  a  less  amount 
than  he  claimed.  The  order  was  affirmed 
at  General  Term.  It  was — Held,  that  it 
sufficiently  appeared  that  he  was  a  referee 
to  make  sale  under  a  partition  suit;  that  he 


was  entitled  to  the  fees  charged  under  L. 
1869,  c.  569,  as  amended  by  L.  1874,  c.  102. 
Hobart  v.  Hobart,  86  N.  Y.  636,  rev'g  23 
Hun  484. 

Where  a  referee  sells  real  estate  un- 
der a  decree  in  partition  which  directs  him 
to  pay  over  the  net  proceeds  of  the  sale  to 
the  parties  entitled  thereto,  as  provided  in 
the  decree,  he  is  entitled  to  receive  the  same 
fees  as  a  sheriff  does  upon  the  sale  of  real 
estate  under  an  execution,  viz.:  Three  per 
cent,  on  a  sum  not  exceeding  $250,  and  two 
per  cent,  on  the  residue.  Race  v.  Gilbert, 
32  Hun  360,  modified  102  N.  Y.  298. 

The  referee  is  entitled  to  receive  from 
the  grantee  $2  for  drawing  the  deed.     lb. 

It  was  held,  on  a  sale  in  partition,  the 
referee  is  by  virtue  of  L.  1869,  c.  569  and  L. 
1874,  c.  192,  entitled  to  commissions  at 
the  rate  allowed  to  executors,  and  also  to 
the  fees  allowed  to  a  sheriff  in  foreclosure 
sales.  Richards  v.  Richards,  76  N.  Y.  186, 
affi'g   14  Hun  25. 

This  is  for  receiving  and  paying  out,  and 
for  that  alone,  and  the  commission  can- 
not be  charged  on  the  amount  of  a  mort- 
gage, subject  to  which  the  sale  is  made. 
Strauss  v.  Hellman,  58  How.  377,  Dan- 
iels, J. 

If  a  sale  falls  through  and  one  is  final- 
ly consummated,  he  can  be  paid  for  only  one 
sale;  except  that  he  can  have  for  advertis- 
ing the  first  sale  $2,  and  for  receiving  and 
entering  his  decree,  50  cents.  Walbridge  v. 
James,  16  Hun  8;  56  How.  185. 

Where,  after  payment  of  the  judgment, 
the  surplus  realized  from  the  sale  of  real 
property  was  deposited  by  the  referee  with 
the  chamberlain  of  the  city  of  New  York, 
— Held,  that  the  amount  so  deposited  was 
not  distributed  or  applied,  and  that  the 
referee  was  entitled  to  no  commission  there- 
on. Maher  v.  O'Connor,  1  Civ.  Proc.  168; 
61  How.  103,  Barrett,  J. 

Where  fees  on  reference  and  disburse- 
ments for  searches  as  to  title  were  due 
from  plaintiff's  attorney  to  the  referee  sub- 
sequently appointed  to  sell  in  the  same  par- 
tition suit, — Held,  that  on  an  adjustment 
of  his  fees  and  commissions  for  conducting 
the  sale,  his  fees  on  the  first  reference,  and 
the  disbursements  actually  paid  for  searches, 
might  also  be  allowed.  Daby  v.  Jacot,  2 
Abb.  N.  C.  97,  Davis,  J. 

On  receiving  the  deposit  on  the  pur- 
chaser's bid  the  referee  paid  to  the  plain- 
tiff's attorney  the  costs  which  had  been  in- 
terlocutory judgment,  taking  back  a  receipt 
from  him  by  which  he  agreed  to  return  the 
amount  if  the  purchaser  refused  to  com- 
plete. Subsequently  the  purchaser  was  re- 
lieved from  the  purchase  and  the  referee 
was  compelled  to  return  the  deposit. — Held, 
that  the  referee  had  a  right  of  action  against 
the  plaintiffs  in  the  partition  action  for  his 
fees  for  services  performed  and  disburse- 
ments made  in  reference  to  the  sale,  but  not 
for  the  costs  which  he  so  paid  out  .before  he 
was  authorized  by  law  so  to  do.  Flynn  v. 
Kennedy,  41  State  Rep;  359. 
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§  3298.    Fees  for  oaths  and  acknowledgments. 

Any  officer,  authorized  to  perform  the  services  specified  in  this  section,  and  to 
receive  fees  therefor,  is  entitled  to  the  following  fees : 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the  same  when 
required,  except  where  another  fee  is  specially  prescribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of  the  execution  of 
a  written  instrument;  by  one  person,  twenty-five  cents;  and  by  each  additional 
person,  twelve  cents:  for  swearing  each  witness  thereto,  six  cents. 

2R.S.  637,  §  28;  L.  1847,  c.  339;  L.  1840,  e.  238,  §  2. 


An  employee  in  the  district-attorney's 
office  of  New  York  was  entitled,  in  addition 
to  his  salary,  to  fees  for  notarial  services 
performed  for  the  city  at  the  request  of  the 


district-attorney.    Merzabach  v.  Mayor,  163 
N.  Y.  16;  57  N.  E.  96, 

The  burden  of  showing  that  such  serv- 
ices were  voluntary  is  on  the  defendant.    lb. 


§  3299.    Surveyor's  and  commissioner's  fees  in  partition  or  dower. 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for  partition  or  dower, 
or  to  determine  dower,  is  entitled  to  five  dollars  for  each  day,  actually  and  neces- 
sarily occupied  in  surveying,  laying  out,  marking,  or  mapping  land  therein.  Each 
assistant,  so  employed,  is  entitled  to  two  dollars  for  each  day,  actually  and  neces- 
sarily occupied  in  serving  under  the  surveyor's  direction.  Each  commissioner, 
appointed  as  prescribed  by  law,  to  make  partition  or  admeasure  dower,  is  entitled 
to  five  dollars  for  each  day's  actual  and  necessary  service. 

2  R.  S.  643,  §§  34,  36. 

§  3300.    Fees  of  clerk  of  court  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers  transmitted  there- 
with, fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more  than  two,  ten 
cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio  more  than  two, 
ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio  more  than  two, 
ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered  or  filed  in  his 
office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of  which  he  is  en- 
titled to  a  fee,  is  a  copy,  twenty-five  cents. 

For  sealing  any  paper,  when  required,  fifty  cents. 

In  place  of  2  R.  S.  622,  §  2.    See  L.  1847,  c.  277,  §  7. 

§  3301.     [Am'd,  1882,  1890.]    Clerk's  fees  in  civil  actions  generally. 

Except  as  otherwise  prescribed  in  the  annexed  section,  each  clerk  of  a  court  of 
record  is  entitled,  for  his  services  in  an  action  or  a  special  proceeding,  brought  in 
or  transferred  to  the  court  of  which  he  is  clerk,  to  the  following  fees : 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of  the  special 
proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final  order  in  the 
special  proceeding,  including  the  filing  of  the  judgment-roll,  and  a  copy  of  the 
judgment  to  insert  therein,  fifty  cents ;  and  ten  cents  in  addition  for  each  folio  ex- 
ceeding ten,  contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten  cents  for  each 
folio,  exceeding  five. 
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•For  a  certified  or  other  copy  of  an  order,  record  or  other  paper,  entered  or  filed 
in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall  present  to  the 
clerk  a  printed  copy  of  the  judgment-roll  or  order  appealed  from,  it  shall  be  the 
duty  of  the  clerk,  as  required,  to  compare  and  certify  the  same,  for  which  service 
he  shall  be  entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a  judgment  thereupon, 
six  cents. 

He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any  other  service,  in 
an  action  or  a  special  proceeding  in  the  court,  except  that  where  he  is  also  county 
clerk,  he  may' charge  fees  as  prescribed  in  section  thirty-three  hundred  and  four 
of  this  act,  subject  to  the  limitations  therein  contained. 

*  Where  the  attorneys  for  all  the  parties  interested,  other  than  parties  in  de- 
fault, or  against  whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any  paper  whereof  a 
certified  copy  is  required  by  any  provisions  of  this  act,  the  stipulation  takes  the 
place  of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of  all 
the  courts  and  by  the  courts  and  shall  be  used  or  filed  with  the  same  force  and 
effect  as  if  certified  by  a  clerk  of  the  court. 

Based  on  Co.  Proc.  §  312.     Am'd  L.  1882,  c.  399;  L*.  1890,  c.  312. 


Since  the  word  "trial"  means  examination 
before  a  competent  tribunal,  according  to 
the  laws  of  the  land,  of  facts  put  in  issue 
in  a  cause  to  determine  such  issue,  or  a  judi- 
cial examination  of  the  issue  between  the 
parties,  whether  of  fact  or  law,  such  term, 
as  used  in  section  3301,  did  not  include  a 
review  on  appeal,  where  the  record  only 
is  examined  for  the  correction  of  errors,  and 
hence  the  clerk  is  not  entitled  to  fees  of 
$1  for  the  filing  of  appellant's  brief  on  ap- 
peal. Rogowoski  v.  Brill,  132  N.  Y.  Supp. 
370. 

The  amendment  as  to  stipulation  does 
not  apply  to  a  return  to  the  court  of  ap- 
peals. Dow  v.  Darragh,  92  N.  Y.  537;  2 
McCarty  339. 

The  fee  of  one  dollar  on  every  trial, 
from  the  party  bringing  it  on,  is  not  pay- 
able until  the  cause  is  called  to  be  heard. 
Malcomb  v.  Jennings,  1  C.  R.  41,  Edwards, 
J. 

It  was  obviously  intended  to  pay  him 
for  the  ordinary  miscellaneous  services  re- 
quired in  the  progress  of  the  cause  and  on 
the  trial.  People  ex  rel.  v.  Supervisors  of 
Monroe,  15  How.  225,  E.  D.  Smith,  J. 

The  clerk  before  performing  any  serv- 
ice is  entitled  to  insist  on  the  payment  of 
the  fees  for  such  service.  If  he  performs 
the  service  without  insisting  on  payment,  he 
gives  credit  to  the  party  who  is  bound  to 
pay  them,  and  must  look  to  him  personal- 
ly. Purdy  v.  Peters,  23  How.  328,  Bar- 
nard, J. 

The  fee  belongs  to  the  clerk,  and  he  may 
refuse  to  receive  it.  Schermerhorn  v.  Van 
Voast,  5  How.  453;  1  C.  R.,  N.  S.  400, 
Cady,  J. 

It  is  chargeable  to  the  party  in  whose 
favor  judgment  is  entered,  although  he  may 


not  recover  costs.  Burnett  v.  Westfall,  15 
How.  430,  Welles,  J. 

The  fee  for  entering  judgment  is  not 
payable  till  the  judgment  is  perfected. 
Clerk's  Fees,  5  How.  11;  3  C.  R.  102. 

It  is  not  payable  in  actions  referred  at 
the  circuit,  and  tried  before  referees.  Ben- 
ton v.  Sheldon,  1  C.  R.  134,  GTay,  J.; 
Clerk's  Fees,  5  How.  11;  3  C.  R.  102.  Sem- 
ble,  it  applies  to  inquests  and  defaults  after 
notice  of  trial.    lb. 

It  includes  trials  of  issues  of  law  as 
well  as  issues  of  fact.  The  clerk  is,  there- 
fore, entitled  to  this  fee  for  every  cause 
actually  tried  at  the  circuit,  including  de- 
murrers.    Clerk's  Fees. 

It  includes  arguments  at  General  Term 
on  a  verdict  subject  to  the  opinion  of  the 
court.  Wilcox  v.  Curtiss,  10  How.  91,  Grif- 
fin, J. 

The  clerk  is  not  entitled  to  charge  for 
entering  in  the  rough  minutes,  or  in  the 
books,  any  rule  or  order.  Where  either 
party  desires  a  copy  of  an  order,  or  of  any 
other  paper,  the  clerk  may  charge  for  the 
same  at  the  rate  of  five  cents  for  every  hun- 
dred words.  There  can  be  no  additional 
charge  for  the  certificate,  or  for  the  signa- 
ture to  the  certificate.  This  provision  ex- 
tends to  every  entry  made,  and  to  every  pa- 
per filed.     Clerk's  Fees. 

A  clerk  is  not  bound  to  certify  a  re- 
turn to  the  court  of  appeals  agreed  to  by 
the  attorneys  on  payment  merely  of  his  fees 
for  a  certificate.  If  he  chooses  to  certify 
papers  prepared  by  the  attorneys,  he  can 
charge  only  such  fee.  But  if  he  chooses  to 
make  the  return  he  is  entitled  to  full  fees. 
Townsend  v.  Nebenzahl,  2  McCarty  342n, 
Daniels,  J. 

The  clerk  is  entitled  to  charge  five  cents 
a  folio  for  the  return  to  the  court  of  ap- 
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peals.    Chambers    v.    Appleton,    47    N.    Y. 
Supr.  524. 

It  should  be  noted  that  the  decision  in 
Dow  v.  Darragh  was  founded  upon  §  1315, 
and  rule  1  of  the  court  of  appeals,  as  they 
then  read  in  1883.  §  1315  then  required  in 
terms  "a  certified  copy  of  notice  of  appeal, 
of  the  judgment  roll  case  and  exceptions" 
to  be  returned  or  transmitted.  The  amend- 
ment of   1890  to  that  section  changed  the 


phraseology  materially.  See  §  1315  as 
amended.  Rule  1  of  the  court  of  appeals 
has  since  been  amended  (see  Appendix),  and 
as  amended  omits  the  specific  requirement, 
which  it  formerly  contained,  of  "certified 
copies  of  notice  of  appeal  and  judgment 
roll,"  when  appeal  was  from  a  judgment 
Note  also  this  section  (3301)  as  amended  in 
relation  to  presentation  of  a  printed  copy 
to  clerk,  etc 


§  3302.     [Am'd,  1895.]     The  last  section  qualified. 

The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's  court,  of  the  city 
court  of  the  city  of  New  York,  of  the  city  court  of  Yonkers,  of  the  justices'  court 
of  the  city  of  Albany,  or  of  a  mayor's  or  recorder's  court 

Am'd  L.  1895,  c.  046. 

§  3303.    Clerk's  fees  upon  naturalization. 

Repealed,  Judiciary  L.  §  253. 

§  3304.     [Am'd,  1896.]    Fees  of  county  clerks  generally. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  section,  except 
where  another  fee  is  allowed  therefor  by  special  statutory  provision,  to  the  follow- 
ing fees,  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances  upon  real  prop- 
erty, for  each  year  for  which  the  search  is  made,  for  each  name,  and  each  kind  of 
conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed  in  his  office, 
eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed  in  section  1258  of 
this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof,  or  of  the 
docket  of  which,  has  been  filed  in  his  office,  fifty  cents,  to  be  paid  by  the  party  at 
whose  request  the  execution  is  issued,  and  to  be  collected  by  the  sheriff  in  addition 
to  the  sum  due  upon  the  judgment 

For  recording  and  indexing  a  notice  of  the  pendency  of  an  action,  filed  in  his 
office,  ten  cents  for  each  folio  contained  in  the  notice. 

For  canceling  such  a  notice,  or  a  notice  filed  in  his  office,  as  prescribed  in 
section  649  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be  recorded  by  him, 
ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece  of  a  mort- 
gage, and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage,  as  prescribed 
in  section  2390  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed,  ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a  judgment, 
twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer  authorized  to 
receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relating  to  a  lien 
against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  his  office,  other  than  as 
expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six  cents;  and  for 
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searching  for  such  a  paper,  when  required,  three  cents  for  each  paper  necessarily 
opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of  which  he  is  en- 
titled to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency  of  the  sureties 
of  a  sheriff,  fifty  cents.. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  election,  two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  canvass,  eighteen 
cents  for  each  folio;  and  for  the  necessary  copies  thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath  of  office,  ten 
cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected  to  take  an  oath  of 
office,  or  to  file  or  renew  any  security,  within  the  time  prescribed  by  law,  or  of  a 
vacancy  in  an  office  in  his  county,  ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty-five  cents,  and 
the  expenses,  actually  and  necessarily  incurred  in  giving  the  notice,  which  the 
comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to  keep  a  ferry,  and 
for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  authorized  to  keep  a 
ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section,  for  a  copy 
of,  or  for  filing  or  certifying  any  paper,  in  a  civil  action  or  special  proceeding,  in 
a  court  of  which  he  is  ex-officio  clerk. 

2R.S.  638,  §  30;  L.  1864,  c.  53,  §  4;  2  R.  S.  545,  §  3;  L.  1873,  c.  489,  §  4.  Am'd  L. 
1896,  c.  572. 


§  3304,  which  provides  that  county 
clerks  shall  be  entitled  to  a  certain  fee  for 
"each  kind  of  conveyance"  searched  for  by 
them,  refers  to  classes  of  conveyances  so 
grouped  together  that  they  are  indexed  in 
the  same  series  of  books,  and  not  to  individ- 
ual forms  of  conveyances.  Matter  of  Sny- 
der, 12  App.  Div.  139;  42  N.  Y.  Supp.  1065. 

Laws  1891,  c.  47,  which  makes  the  clerk 
of  Herkimer  county  a  salaried  officer,  and 
provides  (§  3)  that  he  shall  collect  for 
the  country  "all  such  fees  ....  now  per- 
mitted by  law  and  not  exceeding  the 
amounts  now  fixed  by  law  as  from  time  to 

§  3305.    Certain  provisions  as  to  New  York  and  Kings  not  affected. 

The  last  section  does  not  affect  any  special  statutory  provision,  remaining  un- 
repealed after  this  title  takes  effect,  whereby  a  fee,  different  from  the  fee  therein 
allowed,  is  allowed  to  the  clerk  of  the  city  and  county  of  New  York,  or  of  the 
county  of  Kings,  for  a  service  therein  specified. 


time  shall  be  prescribed  by  resolution  of  the 
board  of  supervision  of  said  county/'  does 
not  abolish,  as  to  such  county,  the  fees  pro- 
vided by  §  3304,  but  only  gives  the  super- 
visors power  to  reduce  them.     lb. 

The  county  clerk  of  New  York  is  the 
clerk  of  the  city  within  the  meaning  of  the 
excise  law  of  1857,  with  whom  the  bonds 
taken  by  the  commissioners  must  be  filed, 
and  he  is  entitled  to  receive  the  fee  pre- 
scribed by  §  3394  upon  the  filing  of  each 
bond.  People  ex  rel.  v.  Giegerich,  37  State 
Rep.  565;  14  N.  Y.  Supp.  263,  Lawrence,  J. 


New  York  County.— L.  1880,  c.  245,  § 
3,  subd.  14,  excepted  and  continued  in 
force  the  provisions  of  Co.  Proc.  §  256,  re- 
quiring the  payment  of  three  dollars  on  fil- 
ing note  of  issue  of  fact  in  the  supreme 
court.  As  to  other  special  acts  relating  to 
fees  of  the  county  clerk  in  New  York  county, 
see  L.  1884,  c.  299,  as  am'd,  L.  1886,  c. 
235;  L.  1895,  c.  544. 

Kings  County. — As  to  special  acts  re- 


relating  to  fees  of  county  clerk  in  Kings, 
see  L.  1865,  c.  713;  L.  1868,  c.  720;  L.  1871, 
c.  374;  made  a  salaried  officer,  etc.,  L.  1901, 
c.  704,  and  see  also  L.  1906,  c's  446,  566; 
L.  1911,  c's  264,  641. 

Business  hours.— See  County  Law,  § 
165. 

Acts  constitutional. — Special  laws  mak- 
ing salaried  officers  constitutional.  Mc- 
Grath  v.  Grout,  171  N.  Y.  7;  63  N.  E.  547, 


§  3306.    Fees  of  registers  and  other  clerks. 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record,  is  entitled,  for 
any  services  specified  in  the  last  section  but  one,  which  he  is  authorized  to  per- 
form, to  the  fees  specified  therein,  subject  to  the  qualifications  therein  contained. 

See  2  R.  8.  638,  §  30. 
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§  3306-a.  [Added,  1909.]  Fees  of  county  clerk  for  entries  of  moneys 
deposited  with  county  treasurer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the  entries  required 
of  him  by  law  of  moneys  deposited  with  the  county  treasurer  the  sum  of  fifty 
cents  in  each  case,  to  be  paid  by  the  party  to  the  action  or  proceeding,  and  taxed 
as  a  disbursement  therein. 

Added  L.  1900,  c.  65.     See  No.  20  of  Notes  by  Board  of  Statutory  Consolidation. 


New  York  County. — Tne  statute  per- 
mits the  register  of  New  York  to  charge  for 
searches  for  a  multiplication  for  each  year, 
each  name  and  each  kind  of  conveyance,  or 
lien,  but  not  for  each  distinct  parcel. 
Where  sixteen  parcels  were  included  in  one 
requisition, — Held  only  one  set  of  fees. 
Matter  of  Parsons,  54  N.  Y.  Supr.  451. 

A  peremptory  writ  of  mandamus  to  com- 
pel the  register  to  deliver  a  search  with- 
out exacting  the  additional  charge  called 
for  by  the  statute  allowing  an  additional 


charge  for  expedited  searches,  will  not  be 
awarded  where  there  is  a  dispute  as  to 
whether  such  expedited  search  had  been  or- 
dered. People  ex  rel.  v.  Fromme,  30  Misc. 
323;  03  N.  Y.  Supp.  583,  Sp.  T. 

And  see  L.  1884,  c.  531,  as  amended  L. 
1887,  c.  376;  L.  1901,  c.  665;  L.  1905,  c. 
530;  L.  1906,  c.  480. 

Kings  County.  —  Office  made  salaried, 
regulated,  etc.,  L.  1901,  c.  706.  See  also 
L.  1903,  c.  621;  U  1904,  c.  699;  L.  1906, 
c.  496;   L.   1911,  c.  780. 


§  3307.     [Am'd,  1884,  1894,  1907.]    Fees  of  sheriff. 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to  the  following 
fees: 

1.  For  serving  a  summons,  with  or  without  either  a  copy  of  the  complaint,  or  a 
notice  specified  in  section  419  or  section  423  of  this  act :  or  for  serving  or  executing 
an  order  of  arrest,  or  any  other  mandate,  for  the  service  or  execution  of  which  no 
other  fee  is  specially  prescribed  by  law,  except  a  subpoena,  one  dollar  for  each  per- 
son served  or  as  to  whom  it  is  executed;  and  for  necessary  travelling  to  serve  or 
execute  the  same,  six  cents  for  each  mile  travelled,  going  and  returning ;  the  travel- 
ling fees  to  be  computed  from  the  court  house  of  the  county;  or,  if  there  are 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  service  or  execution. 
But  where  two  or  more  mandates  are  delivered  to  a  sheriff,  to  be  served  upon  or 
executed  against  one  person  at  one  time,  in  one  action  or  special  proceeding;  or 
where  a  mandate  is  served  upon  or  executed  against  two  or  more  persons,  in  one 
action  or  special  proceeding,  and  in  the  course  of  one  journey;  the  sheriff  is  en- 
titled, in  all,  to  six  cents  only,  for  each  mile  travelled. 

2.  For  levying  a  warrant  of  attachment  against  the  property  of  a  defendant, 
issued  as  prescribed  in  title  third  of  chapter  seventh  of  this  act,  or  for  executing  a 
requisition  to  replevy  one  or  more  chattels,  one  dollar;  and,  also,  such  additional 
compensation  for  his  trouble  and  expenses  in  taking  possession  of  and  preserving 
the  property  as  the  judge  issuing  the  warrant,  or  in  a  case  of  replevin,  as  the  court 
or  a  judge  thereof  allows,  and  the  judge  or  court  may  make  an  order  requiring  the 
party  liable  therefor  to  pay  the  same  to  the  sheriff.  For  making  and  filing  a  de- 
scription of  real  property,  or  an  inventory  of  personal  property  attached,  twenty- 
five  cents  for  each  folio;  for  each  necessary  copy  thereof,  twelve  cents  for  each 
folio;  together  with  such  compensation  to  the  appraisers  as  the  judge  issuing  the 
warrant  allows,  not  exceeding  two  dollars  to  each  appraiser  for  each  day  actually 
employed;  for  advertising,  during  the  pendency  of  the  action,  personal  property 
attached,  the  same  fees  as  are  allowed  to  a  sheriff  for  advertising  personal  property 
for  sale,  by  virtue  of  an  execution.  If  the  action  is  settled,  either  before  or  after 
judgment,  the  sheriff  is  entitled  to  poundage  upon  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other  mandate,  or  of 
a  complaint,  affidavit,  or  other  paper  served  by  him,  where  no  fee  therefor  is  spe- 
cially prescribed  by  law,  twelve  cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of  record,  fifty  cents 
for  each  cause  placed  upon  the  calendar  for  trial  by  a  jury,  to  be  paid  by  the 
party  first  putting  the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is 
not  entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar  fees  in  one 
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action.  The  clerk  shall  not  put  a  cause  upon  the  calendar,  for  trial  by  jury, 
until  the  fee  specified  in  this  subdivision  is  paid  to  him  for  the  use  of  the  sheriff. 
And  where  the  cause  is  tried  at  a  subsequent  term  without  a  new  note  of  issue 
as  prescribed  in  section  nine  hundred  and  seventy-seven  of  this  act,  the  party 
moving  the  trial  must  pay  to  the  clerk  for  the  use  of  the  sheriff  the  calendar  fee 
or  fees  remaining  unpaid.  No  sheriff  who  receives  an  annual  salary  in  whole 
or  in  part 'for  his  services  shall  be  entitled  to  the  fees  provided  by  this  subdivision, 
and  in  all  counties  where  the  sheriff  receives  such  annual  salary,  the  clerk  shall 
place  all  causes  upon  the  calendar  for  trial  without  the  payment  or  collection  of 
any  fee  therefor. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry,  or  to  try  the 
validity  of  a  claim  to  personal  property,  seized  by  virtue  of  a  warrant  of  attach- 
ment or  an  execution,  or  in  obedience  to  a  precept,  issued  by  commissioners  ap- 
pointed to  inquire  concerning  the  incompetency  of  a  person  to  manage  himself 
or  his  affairs,  in .  consequence  of  idiocy,  lunacy,  or  habitual  drunkenness,  or  in 
any  case  not  provided  for  in  the  last  preceding  subdivision  of  this  section,  in- 
cluding the  making  and  return  of  the  inquisition  when  required,  for  each  juror 
notified,  twenty-five  cents.  For  attending  a  jury,  when  required,  in  such  a  case, 
two  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in  his  books,  search- 
ing for  property,  and  postage  on  the  return,  when  made  through  the  postoffice, 
fifty  cents.  If  required  by  the  sheriff,  that  fee,  together  with  his  fee  for  re- 
turning the  execution,  must  be  paid,  by  the  person  in  whose  behalf  the  execution  is 
issued,  at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not  bound  to  execute 
it  unless  the  fee  is  so  paid.  For  mileage  upon  an  execution,  for  each  mile,  going 
only,  ten  cents;  to  be  computed  as  prescribed  in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attachment, 
or  an  attachment  for  the  payment  of  money  in  an  action  or  a  special  proceeding; 
or  by  virtue  of  a  warrant  for  the  collection  of  money,  issued  by  the  comptroller, 
or  by  a  county  treasurer ;  in  any  county  except  New  York,  Kings,  or  Westchester, 
three  per  centum  upon  the  sum  collected,  not  exceeding  two  hundred  and  fifty 
dollars,  and  two  per  centum  upon  the  residue  of  the  sum  collected ;  and  in  either 
of  the  counties  of  New  York,  Kings,  or  Westchester,  two  and  one  half  per  centum 
upon  the  sum  collected,  not  exceeding  two  hundred  and  fifty  dollars,  and  one  and 
one  quarter  per  centum  upon  the  residue  of  the  sum  collected ;  and  also,  where  an 
execution  is  stayed  after  a  levy,  by  order  of  the  court  or  otherwise;  or  where  a 
levy  is  upon  a  live  animal,  or  speedily  perishable  property,  such  additional  com- 
pensation, for  his  trouble  and  expenses  in  taking  care  of  and  preserving  the 
property,  as  the  court  or  a  judge  thereof  allows.  Where  a  settlement  is  made 
after  a  levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  poundage  upon 
the  value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which  the  settle- 
ment is  made,  and  to  the  additional  compensation,  if  any,  provided  for  in  this 
subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue  of  an  execution, 
warrant  of  attachment,  or  other  warrant  specified  in  the  last  preceding  sub- 
division, two  dollars,  unless  it  is  stayed  or  settled  before  sale ;  and  in  that  case,  one 
dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property,  by  virtue  of 
an  execution,  twenty-five  cents  for  each  folio.  For  drawing  and  executing  a  con- 
veyance, upon  a  sale  of  real  property,  two  dollars,  to  be  paid  by  the  grantee.  The 
sheriff  is  also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by  him  for 
the  publication,  not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real  property, 
and  he  may  require  the  party  directing  the  sale  to  advance  the  printer's  fees,  in 
which  case  he  must  repay  the  same  out  of  the  proceeds.  Where  the  notice  is  pub- 
lished more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of  continuing  the 
publication,  or  of  publishing  the  notice  of  postponement,  must  be  paid  by  the  per- 
son requesting  it.  Where  two  or  more  executions  against  the  property  of  one  judg- 
ment-debtor are  in  the  hands  of  the  sheriff,  at  the  time  when  the  property  is  first 
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advertised,  the  sheriff  is  entitled  to  printer's  fees  upon  only  one  execution ;  and  he 
must  elect  upon  which  execution  he  will  receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law  to  return,  twelve 
cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  of  satisfaction 
thereupon,  delivered  as  prescribed  in  section  1266  of  this  act,  twenty-five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and  conveying  real 
property,  in  pursuance  of  a  direction  contained  in  a  judgment,  the  like  fees,  as  for 
the  same  services  upon  the  sale  of  real  property  by  virtue  of  an  execution;  but 
where  real  property  is  sold  under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar.  For  taking  any 
other  bond,  or  any  undertaking,  which  he  is  authorized  to  take,  fifty  cents.  For  a 
certified  copy  of  such  a  bond  or  undertaking,  twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person  into  possession 
of  real  property,  other  than  a  warrant  specified  in  subdivision  eighteenth  of  this 
section,  and  removing  the  person  in  possession,  one  dollar  and  fifty  cents,  and  the 
same  travel  fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison,  in  an  action  or  a 
special  proceeding,  one  dollar,  to  be  paid  by  the  person  at  whose  instance  he  is  im- 
prisoned. For  attending  before  an  officer,  for  the  purpose  of  surrendering  a  pris- 
oner, or  receiving  into  custody  a  prisoner  surrendered,  in  exoneration  of  his  bail, 
including  all  his  services  upon  such  a  surrender  or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for  travelling,  going 
and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to  inquire  into 
the  cause  of  detention,  one  dollar  and  fifty  cents;  and  for  travelling  to  and  from 
the  jail,  twelve  cents  for  each  mile.  For  bringing  up  a  prisoner,  upon  any  other 
writ  of  habeas  corpus,  the  same  fees ;  and  for  attending  the  court  or  judge  there- 
upon, one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addition  to  the  sums 
specified  in  this  subdivision,  to  his  actual  and  necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable,  other  than  those 
specially  provided  for  in  this  section,  the  same  fees,  as  are  allowed  by  law  to  a  con- 
stable for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands  belonging  to 
the  people  of  the  State,  or  to  Indians,  such  a  sum  as  the  comptroller  audits,  and 
certifies  to  be  a  reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all  the  officers,  to 
whom  he  is  required  by  law  to  give  such  a  notice,  one  dollar  for  each  town  or  ward, 
in  addition  to  the  expense  of  publishing  the  notices,  as  required  by  law;  payable 
from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for  each  constable 
notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by  law  to  attend, 
for  each  day,  three  dollars. 

L.  1871,  c.  415,  as  amended,  L.  1872,  c.  26;  2  It  S.  644,  §  28;  Co.  Proc.  §  243;  L. 
1850,  c.  225,  §  1;  I*  1860,  e.  6,  §  1;  L.  1847,  c.  280,  §  77;  Co.  Proc.  §  309.  Am'd  L.  1884, 
c.  462;  L.  1804,  c.  407;  L.  1907,  c.  253. 


A  referee  appointed  to  sell  real  estate 
was  entitled  only  to  the  fees  specified  by 
subdivision  11,  which  impliedly  excludes  a 
fee  of  50  cents  for  receiving  a  judgment  un- 
der subdivision1  6.  Kant  v.  Bergman,  97 
App.  Div.  118;  89  N.  Y.  Supp.  593. 

The  sheriff  of  Ontario  is  not  a  salaried 
officer  within  §  3307,  subd.  4,  entitling 
sheriffs  to  a  fee  for  each  cause  placed  on 
the  calendar  for  trial  by  jury,  but  declaring 
that  it  does  not  apply  to  counties  wherein 
the  sheriff  is  a  salaried  officer.     People  ex 


rel.  v.  Leech,  43  Misc.  435;  89  N.  Y.  Supp. 
178. 

History  of  the  legislation  with  refer- 
ence to  sheriff's  fees  for  enforcing  an  execu- 
tion reviewed  and  the  authorities  on  the 
subject  discussed.  Flack  v.  State,  95  N.  Y. 
461;    5  Civ.  Proc.  286. 

The  fees  of  a  sheriff  for  enforcing  an 
execution  for  the  collection  of  money  are  for 
collecting  the  money  called  for  by  the  ex- 
ecution, and  are  computable  only  upon  the 
amount  collected,  and  are  collectible  by  vir* 
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tue  of  the  execution  alone,  and  to  bring  the 
claim  of  a  sheriff  for  fees  for  enforcing  an 
execution  within  the  statute  it  is  essential 
that  he  show  either  the  collection  of  the 
moneys  called  for  or  some  interference  by 
the  plaintiff  with  the  execution  of  the  pro- 
cess which  is  equivalent  thereto.  However 
equitable  a  sheriff's  claim  may  be  for  com- 
pensation whenever  he  incurs  risk  by  execut- 
ing process  it  is  an  answer  to  any  claim 
founded  thereon  to  say  that  this  is  not  the 
ground  upon  which  the  statute  has  awarded 
it.     lb. 

The  right  of  a  sheriff  to  fees  is  derived 
from  and  depends  altogether  upon  statute. 
At  common  law  he  could  not  lawfully  col- 
lect or  receive  them,  and  therefore  one 
claiming  fees  for  enforcing  an  execution 
must  establish  his  right  to  them  under  the 
statute  in  force  at  the  time  the  services  were 
rendered,  and  if  he  does  not  bring  him- 
self within  its  terms  he  must  necessarily 
fail  in  his  claim    lb. 

It  was  held,  that  the  law  allowing  custo- 
mary auctioneer  fees  in  New  York  county, 
limited  by  Revised  Statutes  and  cannot  ex- 
ceed 2%  per  cent.  Hubbard  v.  Jaeger  Elec- 
tric Lamp  Co.,  2  N.  Y.  Ann.  Cas.  114;  33  N. 
Y.  Supp.  158,  Sp.  T. 

Special  laws  making  salaried  officers 
constitutional.  McGrath  v.  Grout,  171  N. 
Y.  7;   63  N.  E.  547. 

Division  of  fees  between  sheriff  and 
deputv.  Deyoe  v.  Wood  worth,  144  N.  Y. 
448;    63   State  Rep.  731. 

Not  entitled  to  fees  for  attendance 
upon  court,  where  no  jury  summoned.  Mat- 
ter Town  of  Hempstead,  36  App.  Div.  321 ; 
55  N.  Y.  Supp.  345. 

As  applicable  to  the  sheriff  of  Nassau 
county,  and  under  special  acts  see  People  v. 
Denton.  41  App.  Div.  386;  58  N.  Y.  Supp. 
722. 

Subdivision  a. — Where  the  plaintiff  had 
requested  the  sheriff,  in  possession  of 
goods  under  attachment,  to  place  them  in 
storage  in  order  to  save  expense,  and  he  re- 
fused to  do  so,  it  was  error  in  taxing  his 
fees  to  allow  for  expense  incurred  in  em- 
ploying a  keeper  for  the  goods,  and  for  rent 
of  the  building  in  which  they  were  kept, 
without  proof  of  the  necessity  for  such  ex- 
penditure. Depew  v.  Solomonowitz,  48 
App.  Div.  512;  62  N.  Y.  Supp.  916. 

The  judge  may  determine  the  matter 
of  trouble  and  expense  upon  affidavits; 
where  the  facts  are  disputed  he  may  order  a 
reference  to  determine  them,  but  is  not 
bound  so  to  do.  Germ.  Am.  Bk.  v.  Morris 
Run  Coal  Co.,  74  N.  Y.  58. 

A  sheriff  who  under  attachment  levies 
on  a  debt  which  is  neither  collected  nor  sold 
by  him,  is  not  entitled  to  poundage,  nor 
can  he  have  the  fees  for  trouble  and  ex- 
pense unless  he  take  possession  of  the  prop- 
erty.    Ridlon  v.   Flanigan,   12  Hun   115. 

The  affidavits  upon  application  of  a 
sheriff  for  compensation  for  services  under 
an  attachment  averred  that  he  levied  upon 
and  attached  a  U.  S.  bond,  sufficient  to  sat- 
isfy plaintiff's  claim,  and  that  thereafter 
defendant   paid   and   settled   said  claim. — 


Held,  that  enough  was  shown  to  make  out 
a  prima  facie  case  on  the  part  of  the  sheriff, 
from  which,  in  the  absence  of  evidence  to  the 
contrary,  the  court  might  infer  that  he  did 
take  possession  and  so  was  entitled  to  com- 
pensation for  his  trouble  and  expense. 
Woodruff  v.  Imperial  F.  Ins.  Co.,  90  N.  Y. 
521,  affi'g  27  Hun  229. 

Plaintiff  objected  to  any  allowance  on 
the  ground  that  he  was  not  liable  for  the 
compensation  of  the  sheriff,  as  the  latter 
should  have  looked  to  the  lien  he  had  upon 
the  property  attached  and  required  pay- 
ment from  defendant  before  surrendering, — 
Held,  that  this  question  did  not  arise  on 
appeal  where  the  order  appealed  from  only 
fixed  the  amount  the  sheriff  was  entitled 
to,  and  did  not  determine  who  was  liable 
therefor.     lb. 

There  is  force  in  the  argument  that 
the  sheriff,  claiming  compensation  for  his 
trouble,  etc.,  in  taking  possession  under  an 
attachment,  cannot  afterwards  be  permitted 
to  deny  that  he  held  the  property  in  his 
possession,  and  that  he  should  have  re- 
quired payment  of  his  fees  by  defendant 
before  surrendering  such  possession,  and 
that  he  could  not  surrender  it  without  pay- 
ment, and  thus  subject  plaintiff  to  liability, 
lb. 

The  sheriff  is  not  entitled  to  additional 
compensation  for  his  trouble  and  expenses 
in  taking  possession  of  and  preserving  prop- 
erty seized  under  an  attachment  when  the 
property  attached  consists  of  a  debt  owing 
to  defendant  and  the  attachment  is  made 
by  serving  a  copy  of  the  attachment  with 
notice  stating  the  seizure  to  the  debtors. 
Maxfield  v.  Taylor,  20  Week.   Dig.    121. 

The  sheriff  is  not  entitled  to  charge  a 
gross  sum  for  making  an  inventory  of  prop- 
erty, seized  under  an  attachment.  He 
must  charge  by  the  number  of  folios  con- 
tained therein.     lb. 

The  fees  and  expenses  of  the  sheriff 
upon  an  attachment  issued  in  this  action 
were  partially  settled  by  an  order  made  by 
the  court  on  Nov.  15,  1882,  and  finally  set- 
tled by  a  second  order  made  by  the  court  on 
June  1,  1883,  before  which  time  the  at- 
tachment had  been  discharged  by  the  volun- 
tary action  of  plaintiffs.  By  these  orders 
plaintiffs  were  directed  to  pay  the  amount 
so  allowed  to  the  sheriff,  and  he  was  there- 
upon directed  to  release  and  deliver  the 
property  attached  to  defendant.  No  appeal 
was  taken  from  either  of  these  orders.  Sub- 
sequently plaintiffs  moved  to  amend  the  or- 
ders by  striking  out  so  much  thereof  as  re- 
quired plaintiffs  to  pay  the  amount  of  the 
said  fees  to  the  sheriff. — Held,  that  the 
judge  had  no  power  to  .do  more  than  ad- 
just the  fees,  compensation,  and  expenses  of 
the  sheriff,  and  that  he  could  not  inquire 
or  determine  as  to  the  liability  of  the  par- 
ties for  the  payment  of  the  amount  so  ad- 
justed. Hall  v.  U.  S.  Reflector  Co.,  31  Hun 
609. 

The  order  must  be  made  by  a  judge, 
not  by  the  court.  If  it  is  made  by  the  lat- 
ter it  is  inoperative.    lb. 

It   is    competent   for   the   judge   issuing 
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an  attachment  to  allow  the  fees  and 
charge  of  the  sheriffs  thereon,  but  qujere 
whether  the  court  has  the  power  to  fix  those 
fees  and  charges,  or  determine  who  shall 
pay  them,  upon  motion  or  by  order.  Hall 
v.  U.  S.  Reflector  Co.,  4  Civ.  Proc.  148;  66 
How.  31,  Potter,  J. 

When  a  plaintiff  has  served  notice 
upon  the  sheriff  releasing  the  attachment 
from  the  property  seized,  he  is  not  liable 
for  the  fees  and  expenses  of  the  sheriff 
incurred  while  retaining  the  property  for 
the  purpose  of  maintaining  a  lien  upon  it 
for  fees  previously  accrued.  Hall  v.  U.  S. 
Reflector  Co.,  34  Hun  467. 

The  manner  in  which  a  sheriff's  com- 
pensation shall  be  ascertained  is  in  the  dis- 
cretion of  the  judge  who  taxes  his  fees. 
He  can  receive  affidavits  or  take  proof  oral- 
ly or  by  reference  concerning  it,  but  he  can- 
not dispense  with  all  proof  on  the  subject 
and  fix  an  arbitrary  sum  or  act  upon  his 
own  judgment  as  to  what  was  the  proper 
measure  of  compensation.  Nestor  v.  Bis- 
choff,  34  State  Rep.  425;  123  N.  Y.  517, 
rev'g  24  State  Rep.  356. 

Subdivision  4. — The  sheriff  is  entitled 
to  three  term  fees  after  the  new  Code  took 
effect,  though  he  had  previously  received 
three  term  fees.  Little  v.  Coyle,  60  How. 
76,  Osborn,  J. 

Under  §  3307,  subd.  4,  limiting  the 
sheriff's  calendar  fees  to  $1.50,  the  clerk 
of  the  trial  court  properly  reduced  to  that 
sum  a  greater  amount  claimed  by  plaintiff 
as  disbursements.  Hudson  v.  Erie  R.  Co., 
57  App.  Div.  98;  68  N.  Y.  Supp.  28. 

The  sheriff  is  entitled  to  charge  50 
cents  each  time  the  case  is  on  the  calendar, 
but  his  calendar  fees  are  limited  to  $1.50  for 
each  action.  The  section  is  prospective, 
lb. 

There  can  be  no  doubt  that  the  sheriff 
is  entitled  to  the  calendar  fee  for  every 
term  that  the  case  is  on  the  calendar  for 
trial.  For  every  such  term  a  jury  must 
be  summoned,  and  the  calendar  fee  is  the 
compensation  prescribed  by  statute  for 
serving  the  summons.  Re  illy  v.  Tullis,  10 
Daly  283. 

The  attorney  who  places  the  cause  on 
the  calendar  is  liable  to  the  sheriff.     lb. 

A  sheriff's  action  to  recover  term  fees 
cannot  be  sustained  by  proof,  simply  that 
the  cases  were  on  the  calendar  of  tne  court 
for  certain  terms,  and  that  defendant  was 
plaintiff's  attorney,  without  evidence  show- 
ing who  filed  the  notes  of  issue.  Reilly  v. 
Flynn,  10  Daly  462. 

Subdivision  6.  —  Not  more  than  one 
sheriff's  fee  can  be  charged  for  receiving  and 
entering  an  execution  and  searching  for 
property.  Buck  v.  City  of  Lockport,  43 
How.  283,  Lamont,  J. 

Subdivision  7. — The  sheriff's  poundage 
and  fees  on  execution  are  in  full  for 
his  services  and  expenses  in  executing  the 
writ.  He  cannot  charge  for  keeping  and 
watching  the  property  levied  on,  for  boxing 
and  removing  it,  for  storage,  for  cataloguing 
or  other  preparations  for  sale  or  for  auc- 
tioneer's fees,  nor  for  premiums  paid  for 


insurance  or  expenses  by  reason  of  an  ad- 
verse claim  to  the  property.  Crofut  v. 
Brandt,  58  N.  Y.  106;  47  How.  263,  below, 
46  How.  481. 

Where  a  transcript  of  a  marine  court 
judgment  is  filed  and  an  execution  issued, 
the  sheriff  is  not  entitled  to  charge  pound- 
age as  allowed  upon  executions  from  marine 
court,  but  is  restricted  to  his  statutory  al- 
lowances,    lb. 

The  sheriff  is  not  entitled  to  pound- 
age till  the  money  is  collected,  and  his  com- 
missions are  to  be  measured  by  the  sum 
then  realized  unless  after  levy  he  is  pre- 
vented from  fully  executing  the  writ  by  the 
act  and  interference  of  the  party  in  whose 
favor  it  is  issued.  Campbell  v.  Cothran, 
56  N.  Y.  279,  affi'g  65  Barb.  534. 

A  debtor  delivered  an  assignment  for 
the  benefit  of  creditors,  which  at  the  time 
of  the  issue  of  execution  was  not  recorded, 
and  no  bond  had  been  given  by  the  assignee, 
nor  had  he  taken  possession  of  the  prop- 
erty. The  sheriff  levied  on  certain  of  the 
property  assigned,  but  took  no  further  pro- 
ceedings. Subsequently  the  property  was 
sold  by  the  assignee  and  a  portion  of  the 
proceeds  applied  to  the  payment  of  de- 
fendant's judgment.  In  an  action  by  the 
sheriff  to  recover  poundage  on  the  value  of 
the  property  so  levied  on,  not  exceeding  the 
amount  collectible  under  the  execution, — 
Held,  that  he  was  entitled  thereto.  Bene- 
dict v.  Wright,  19  Hun  27. 

If  after  the  levying  of  an  execution, 
the  judgment  be  modified  on  appeal  by  re- 
ducing it  in  amount,  the  sheriff  is  only  en- 
titled to  collect  his  fees  on  the  amount  of 
the  judgment  as  modified,  even  though  he 
has  never  released  his  original  levy.  Dole 
v.  N.  Y.  C.  R.  R.  Co.,  1  Sheldon  291;  12 
Abb.  N.  S.  385,  Sheldon,  J.;  Campbell  v. 
Cothran. 

Where  a  sheriff  has  been  stayed  in 
his  proceedings  on  execution  by  direction  of 
plaintiff,  he  is  entitled  to  his  fees  on  the 
whole  amount  of  the  execution.  Campbell 
v.  Dorsey,  7  Week.  Dig.  100. 

Where,  after  levy,  the  execution,  is 
stayed,  an  appeal  taken,  and  after  affirm- 
ance of  the  judgment  defendant  pays  the 
amount  to  plaintiff's  attorney,  the  sheriff 
is  entitled  to  poundage  and  allowance. 
Mathews  v.  Matson,  67  How.  116,  N.  Y. 
City  Ct.,  Nehrbas,  J. 

Where  an  execution  is  stayed  after  a 
levy  by  order  of  the  court  or  otherwise,  the 
sheriff  is  entitled  to  such  additional  com- 
pensation for  his  trouble  and  expenses  as 
the  court  or  a  judge  thereof  allows.  The 
items,  "deputy's  compensation,  $15,"  and 
"keepers'  fees,  $45," — Held,  properly  al- 
lowed. Deegan  v.  Karp,  12  State  Rep.  165, 
N.  Y.  City  Ct. 

Where  an  execution  had  been  levied  upon 
sufficient  property  and  the  judgment  was 
compromised  for  less  than  the  whole 
amount, — Held,  that  the  sheriff  was  entitled 
to  poundage  upon  the  whole  amount  of  the 
judgment.  Hoyt  v.  Phillips,  1  Sweeny  76. 
See  Parsons  v.  Boudoin,  17  Wend.  14. 
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Three  dollars  a  day  is  a  reasonable  sum 
for  watchman.     lb. 

Where,  after  property  had  been  seized 
under  a  warrant  of  attachment,  the  par- 
ties agreed  that  the  sheriff  should  sell  it  by 
an  auctioneer  named,  and  hold  the  proceeds 
in  place  of  the  property,  subject  to  the 
existing  rights  of  the  parties, — Held,  after 
a  sale  and  a  settlement  of  all  except  the 
auctioneer's  fees,  that  an  order  taxing  them 
and  ordering  the  sheriff  to  pay  over  the 
difference  between  the  amount  allowed  and 
that  retained  was  proper,  though  the  auc- 
tioneer retained  the  money,  as  the  latter 
must  be  considered  the  sheriff's  agent. 
Griffin  v.  Helmbold,  72  N.  Y.  437. 

But  as  to  taxation,  see  McKeon  v. 
Horsfall,  8g  N.  Y.  429,  rev'g  13  Week.  Dig. 
252,  holding  there  can  be  none  in  such  case. 

After  plaintiff  as  sheriff  had  made  a 
levy  under  an  execution  issued  to  him  by 
defendants  as  attorneys  for  the  judgment- 
creditors,  said  creditors,  upon  receipt  of  the 
indorsed  notes  of  the  judgment-debtors 
assigned  the  judgment,  by  instrument  ab- 
solute upon  its  face,  to  one  C.  The  assign- 
ment was  in  fact  made  to  C.  in  trust  to 
secure  the  indorsers,  C.  executing  to  the 
judgment-debtor  an  agreement  that  if  the 
notes  should  be  paid  at  maturity  or  the  in- 
dorsers saved  harmless,  he  would  assign 
or  discharge  the  judgment  as  the  judg- 
ment-debtor should  direct.  The  notes 
were  not  paid  at  maturity  and  the  indors- 
ers thereon  were  properly  charged.  Plain- 
tiff called  upon  defendants  for  instructions; 
they  replied  that  they  had  no  instruc- 
tions to  give,  that  the  judgment  had  not 
been  paid  or  satisfied,  but  assigned  to 
parties  who  were  to  pav  plaintiff's  fees, 
and  plaintiff  was  referred  to  the  attorneys 
of  the  assignee.  In  an  action  to  recover 
sheriff's  fees, — Held,  that  defendants  were 
not  liable;  that  neither  they  nor  the  judg- 
ment-creditors in  any  manner  interfered 
with  the  collection  of  the  execution,  or 
withdrew  any  power  with  which,  by  the 
terms  of  the  writ,  they  had  invested  plain- 
tiff. Van  Kirk  v.  Sedgwick,  87  N.  Y.  265, 
rev'g  23  Hun  37. 

*  Body  execution. — It  seems,  that,  to  en- 
title the  sheriff  to  poundage  under  a  body 
execution,  he  must  show  either  a  collection 
of  the  *  moneys  called  for,  interference  by 
the  judgment-creditor  with  his  execution  of 
the  process,  or  the  discharge  of  the  judg- 
ment-debtor under  the  provisions  of  the 
act  for  the  relief  of  imprisoned  debtors; 
the  arrest  of  the  debtor  is  in  no  just  sense 
the  equivalent  of  a  collection.  Flack  v. 
State,  95  N.  Y.  461 ;  5  Civ.  Proc.  286,  affi'g 
29  Hun  286. 

As  the  sheriff  is  not  entitled  to  pound- 
age unless  he  has  collected  the  judgment 
he  cannot  recover  it  where  on  a  body  execu- 
tion he  has  committed  defendant  to  jail, 
where  he  still  remains.  Bowe  v.  Campbell, 
63  How.  167;  2  Civ.  Proc.  232,  Van 
Vorst,  J. 

A  sheriff  who  has  taken  a  defendant 
into  custody  on  execution  is  entitled  to 
poundage,  though  the  execution   is  not   in 


fact  paid,  and  such  a  defendant  is  not  en- 
titled to  his  discharge  on  plaintiff's  con- 
sent, until  poundage  is  paid.  Ryle  v.  Falk, 
24  Hun  255;  60  How.  516,  affi'd  86  N. 
Y.  641. 

He  is  entitled  to  poundage  upon  an 
execution  whenever  defendant  is  discharged 
by  the  payment  of  the  judgment,  or  under 
the  act  for  the  relief  of  debtors,  or  by  the 
consent  of  the  plaintiff.    lb. 

TTie  death  of  a  judgment-debtor  while 
in  the  custody  of  the  sheriff,  under  an  exe- 
cution issued  against  his  person,  does  not 
entitle  the  sheriff  to  recover  poundage 
from  the  judgment-creditor.  Flack  v. 
State,  29  Hun  286,  affi'd  95  N.  Y.  461; 
5  Civ.  Proc.  286. 

^  The  attorney  who  issued  an  execu- 
tion against  the  person  is  not  liable  to  the 
sheriff  for  his  poundage,  and  cannot  be  re- 
quired to  pay  it.  Bowe  v.  Campbell,  2  Civ. 
Proc.   232,  Van   Vorst,  J. 

A  judgment-creditor  cannot,  after  plac- 
ing process  in  the  hands  of  an  officer  and 
inducing  him  to  move  forward  in  the  work 
of  executing  it,  interfere  to  prevent  its 
enforcement  without  thereby  making  him- 
self liable  for  the  compensation  of  such 
officer.  Flack  v.  State,  95  N.  Y.  461;  5 
Civ.  Proc.  286,  affi'g  29  Hun  286. 

Keeper's  fees. — The  sheriff  cannot  tax 
the  expense  of  a  keeper  employed  to 
watch  the  property  levied  upon  an  execu- 
tion. Lynch  v.  Meyers,  3  Daly  256;  Crofut 
v.  Brandt,  58  N.  Y.  106;  47  How.  263, 
affi'g  46  How.  481,  below,  13  Abb.  N.  S. 
128;  Townsend  v.  Ross,  45  N.  Y.  Supr.  447. 

Right  to  keepers  does  not  result  from 
levy,  but  from  proof  of  necessity  and 
actual  performance.  Judgment  therefor 
against  sheriff  no  estoppel.  Waite  v.  F.  J. 
Kaldenburg  Co.,  19  App.  Div.  379;  46  N. 
Y.  Supp.  596. 

Charge  for  extra  watchmen  because 
building  has  three  entrances  disallowed. 
Seeman  v.  Tiedman,  58  App.  Div.  615; 
6g  N.  Y.  Supp.  401. 

Where  defendants,  whose  stock  in  trade 
was  levied  upon,  carried  on  their  busi- 
ness as  usual  after  levy,  the  sheriff  not 
entitled  to  night  charges  for  watchmen, 
unless  it  is  clear  that  he  was  there  day 
and  night  in  actual  and  continued  charge 
of  the  goods.  Demorest  v.  Torrey,  9  Abb. 
N.  S.  95,  Brady,  J. 

An  agreement  by  a  judgment-debtor 
to  pay  for  a  keeper  of  a  stock  of  goods  if 
fairly  made  and  the  keeper  is  really  em- 
ployed for  the  debtor's  convenience,  gives 
the  sheriff  a  right  to  retain  such  sum. 
Murtagh  v.  Conner,  15  Hun  488.  See  Mc- 
Keon v.  Horsfall,  88  N.  Y.  429,  rev'g  13 
Week.  Dig.  252. 

An  agreement  to  pay  keeper's  fees  is 
legal  unless  illegally  extorted.  Maguire  v. 
Rosenthal  62  How.  504,  C.  P.;  Brown  v. 
Cooper,  65  How.  126,  N.  Y.  Supr.,  Sedg- 
wick, J. 

Where  the  sheriff  is  allowed  keepers, 
he  should  not  also  be  allowed  for  labor  and 
delivery  and*  for  trouble  in  taking  care 
of  the  property;   such  charges  are  not  al- 
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lowable  under  any  statute,  but  are  purely 
arbitrary.  McKeon  v.  Horsfall,  13  Week. 
Eng.  252,  rev'd  on  another  point,  88  N.  Y. 
429. 

Quaere,  whether  when  a  sheriff  levy- 
ing on  execution,  incurs  expense  at  the  re- 
quest, and  on  a  promise  to  repay,  of  one 
party,  he  can  recover.    Crofut  v.  Brandt. 

Subdivision  8.— A  sheriff  cannot  recover 
a  sum  paid  to  an  auctioneer,  who  sells 
goods  under  an  execution,  unless  there  is 
an  express  agreement  of  the  debtor  to  pay. 
Murtagh  v.  Conner. 

A  sheriff  has  no  right  to  employ  an 
auctioneer  to  sell  property.  Nor  can  he 
charge  as  a  disbursement  for  a  watchman 
taking  care  of  the  property.  Lord  v.  Rich- 
mond, 38  How.  173,  N.  Y.  Supr.,  Fith- 
ian,  J. 

The  method  of  adjustment,  by  taxa- 
tion, of  sheriff's  fees  on  execution,  applies 
only  to  such  items  as  are  prescribed  by  law; 
it  has  no  application  to  an  item  the  amount 
of  which  depends  upon  agreement.  Upon 
such  a  taxation,  therefore,  the  sheriff  is  not 
entitled  to  an  allowance  for  "auctioneer's" 
fees  or  for  "keeper's"  fees,  save  "where 
an  execution  has  been  stayed  after  levy," 
and  under  the  provision  of  §  3307,  subd.  7, 
an  allowance  has  been  made  by  "the  court 
or  a  judge  thereof"  to  the  sheriff  "for  his 
trouble  ai\d  expenses  in  taking  care  of  and 
preserving  the  property."  McKeon  v.  Hors- 
fall, 88  N.  Y.  429,  rev'g  13  Week.  Dig. 
252;  Skidmore  v.  Laughland,  1  Law  Bull. 
71,  Larremore,  J. 

Subdivision  9. — The  sheriff  may  charge 
for  advertising  property  for  sale  on  exe- 
cution, once  in  each  week,  for  six  suc- 
cessive weeks,  though  it  requires  seven  in- 
sertions. Lewis  v.  Ireland,  5  Alb.  L.  J. 
288. 

A  defendant,  whose  premises  were  ad- 
vertised for  sale  under  an  execution,  began 
a  second  action  and  obtained  an  injunc- 
tion, staying  the  sale,  except  to  adjourn 
from  time  to  time  until  the  determina- 
tion of  the  second  action.  The  sheriff  in- 
curred large  expenses  in  advertising  post- 
ponements. Defendant  did  not  directly 
request  the  postponements,  nor  did  plaintiff 
in  the  first  action. — Held,  that  within  subd. 
9,  defendant  must  be  taken  to  have  request- 
ed the  postponements,  and  that  he  and  not 


the  sheriff  was  chargeable  with  the  expense! 
thereof.  Van  Gelder  v.  Van  Gelder,  26 
Hun  358. 

Subdivision  11.— The  sheriff  is  entitle* 
on  a  sale  of  real  estate,  other  than  in 
foreclosure,  to  2y2  per  cent,  on  the  sum  re- 
covered, not  exceeding  $250,  and  1  per 
cent,  on  the  residue.  Maher  v.  ffConner, 
61  How.  103;  1  Civ.  Proc.  158,  Barrett, 
J.     See  note  to  §  3297. 

Subdivision  2i.y-§  3307,  subd.  21,  pro- 
viding that  a  sheriff  shall  receive  $3  per 
day  for  attending  a  term  of  court  which 
he  is  required  by  law  to  attend,  does  not 
entitle  a  sheriff  to  compensation  for  attend- 
ing sessions  of  the  surrogate's  court,  as 
there  is  no  law  requiring  him  to  attend 
said  court,  and  hence  a  charge  for  such  at- 
tendance is  properly  disallowed.  People  v. 
Board  of  Supervisors,  45  App.  Div.  42;  60 
N.  Y.   Supp.   1122. 

Taxation. — Taxation  of  the  sheriff's  fees 
on  execution  cannot  be  had  on  the  req- 
uisition of  the  sheriff  himself,  but  only 
on  that  of  the  defendant  in  the  execution 
on  objection  made  by  him.  Lynch  v.  Mey- 
ers,  3  Daly  256. 

Sheriff's  fees  on  execution  cannot  be 
taxed  by  a  judge.    lb. 

On  appeal  from  the  taxation  of  a 
sheriff's  fees,  if  no  proof  is  furnished  by  the 
sheriff,  the  correctness  of  his  charges  will 
be  determined  upon  the  evidence  furnished 
by  the  party  objecting.  Hoyt  v.  Phillips, 
1  Sweeny  76. 

Case  where  sheriff's  fees  on  execution 
determined,  and  charges  greatly  reduced 
on  taxation.  Crofut  v.  Brandt,  58  N.  Y. 
106;  47  How.  263,  affi'g  46  How.  481,  be- 
low, 13  Abb.  N.  S.  128. 

An  agreement  by  a  sheriff  to  accept  less 
than  his  fees  is  not  binding  on  him.  Van 
Nest  v.  Lott,  16  Abb.  130,  Scrugham,  J. 

As  to  sheriff's  fees  before  new  Code, 
see  elaborate  consideration  in  O'Connor  v. 
O'Connor,  47  N.  Y.  Supr.  498. 

An  attorney  who  issues  an  execution, 
is  liable  to  the  sheriff  for  his  fees  thereon. 
Campbell  v.  Cothran,  56  N.  Y.  279,  affi'g  65 
Barb.  534.     See  §  3309. 

A  marshal's  charges  on  execution  in 
New  York  are  the  same  as  the  sheriff's. 
Palmer  v.  Clark,  4  Abb.  N.  C.  25,  C.  P., 
Van  Hoesen,  J. 


§  3308.    Qualification  of  last  section  as  to  New  York  and  Kings. 

The  last  section,  except  the  limitation  of  amount  contained  in  subdivision 
eleventh  thereof,  does  not  affect  any  special  statutory  provision,  remaining  unre- 
pealed after  this  title  takes  effect,  relating  to  the  fees  and  expenses  of  the  sheriff  of 
the  city  and  county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

Excludes  L.  1869,  c  569,  §  2;  L  1873,  c.  166,  §  2;  L.  1874,  c.  192;  L.  1876,  c  439, 
§  2,  from  the  operation  of  the  last  section. 


Sheriff  of  New  York  County. — Special 
Acts,  see  L.  1890,  c.  523,  as  amended  L. 
1891,  c.  315;  L.  1892,  c.  418;  L.  1894,  c. 
477;  L.  1897,  c.  636;  L.  1911,  c.  761. 

The  sheriff  of  the  city  and  county  of 
New  York,  under  the  provisions  of  L.  1890, 
c.  523,  relating  to  his  office,  id  not  entitled 
to  charge  mileage  upon  an  execution,  and 


subd.  6  of  §  3307  of  Co.  Proc.  is,  as  to  the 
sheriff  of  the  county  of  New  York,  repealed 
by  implication  by  the  act  of  1890.  Titman 
v.  Mayor,  60  Hun  123;  14  N.  Y.  Supp.  518; 
38  State  Rep.  895. 

Kings  county. — See  L.  1876,  c.  439;  L. 
1889,  c.  167;  L.  1901,  c.  705;  L.  1903,  c.  464. 
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§  3309.    How  sheriff's  fees  collected. 

The  fees  of  a  sheriff,  upon  an  execution  against  property,  other  than  those 
with  respect  to  which  it  is  specially  prescribed  by  statute,  either  that  they  must  be 
paid  by  a  particular  person,  or  that  they  may  be  included  in  the  costs  of  the  party 
in  whose  favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the  execution, 
in  the  same  manner  as  the  sum  therein  directed  to  be  collected. 

2R.8.  645,  §  38. 

§  3310.    Coroner's  fees. 

A  coroner  is  entitled,  for  the  services  specified  in  this  section,  to  the  following 


1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a  special  proceeding, 
in  which  the  sheriff  is,  for  any  cause,  disqualified,  the  same  fees  to  which  a  sheriff 
is  entitled  for  the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate,  and  maintaining 
him  while  there,  two  dollars  for  each  day,  to  be  paid  by  the  sheriff,  before  he  is  en- 
titled to  be  discharged. 

2R.S.  647,  §  39.    See  L.  1873,  c.  833. 

§  3311.     [Am'd,  1885, 1886,  1887,  1891,  1895.]    Stenographer's  fees. 

Except  where  otherwise  agreed,  or  when  special  provision  is  otherwise  made 
by  statute,  a  stenographer  is  entitled,  for  a  copy  fully  written  out  from  his  steno- 
graphic notes  of  the  testimony,  or  any  other  proceeding,  taken  in  an  action,  or  a 
special  proceeding  in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party  or  his  attorney,  to  the  following  fees  for  each 
folio :  In  a  trial  term  of  the  supreme  court,  or  at  a  special  term  of  the  supreme 
court  in  the  third,  fourth,  fifth,  sixth,  seventh,  or  eighth  judicial  districts,  six 
cents;  in  any  other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  record  of  the  surrogate's  court  of 
either  of  the  counties  of  New  York  or  Kings,  ten  cents;  and  the  surrogate  may 
order  that  the  fees  for  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 

Co.  Proc.  §  256;  L.  1864,  c.  46,  §  2,  in  part;  L.  1865,  c.  170,  §  7,  in  part;  a* 
amended,  L.  1867,  c.  796,  §  2;  L.  1866,  c  422,  §  2;  L.  1867,  e.  271,  §  2;  L.  1868,  c  765, 
§  5;  L.  1869,  c.  626,  §  1;  L.  1871,  c  700,  §  7;  amended,  L.  1872,  e.  139,  §  1;  L.  1874,  c. 
57,  §  2.  Am'd  L.  1885,  c.  517;  L.  1886,  c.  350;  L.  1887,  e.  399;  L.  1891,  c.  356;  L.  1895, 
c.  946. 


The  custom  of  unofficial  stenographers  to 
charge  25  cents  a  folio  for  transcribing 
testimony  upon  a  reference,  instead  of  10 
cents,  the  rate  allowed  to  official  stenog- 
raphers by  §  3311,  is  unreasonable,  and 
cannot  be  enforced,  though  this  section  of 
the  Code  applies  only  to  official  stenog- 
raphers. Eckstein  v.  Schleimer,  62  Misc. 
635;  116  N.  Y.  Supp.  7. 


An  alleged  custom  of  stenographers 
to  charge  20  cents  per  folio  for  copies  of 
their  minutes  is  not  established  by  evidence 
that  "the  custom  is  to  pay  from  15  to  20 
cents  a  folio/1  since  such  evidence  negatives 
the  requirement  of  uniformity.  Cavanagh 
v.  CPNiell,  20  Misc.  233;  45  N.  Y.  Supp. 
789,  Sp.  T. 


§  3312.  [Am'd,  1881,  1889,  1896,  1899,  1903,  1904,  1905,  1906,  1909.] 
Compensation  of  deputy  sheriffs  and  constables  attending  courts. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a  sitting  of  a  court 
of  record,  pursuant  to  a  notice  from  the  sheriff,  to  a  fee  for  each  day's  actual 
attendance,  in  any  county  in  the  State,  to  be  fixed  by  the  board  of  supervisors 
thereof,  and  mileage  as  allowed  by  law  to  trial  jurors  in  courts  of  record.  Such 
fees  must  be  paid  by  the  county  treasurer,  upon  the  production  of  the  certificate 
of  the  clerk,  stating  the  number  of  days  that  the  constable  or  deputy  sheriff 
attended.    But  the  provisions  of  this  section  shall  not  be  applicable  to  the  coun- 
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ties  of  Kings,  New  York  and  Erie.    All  other  acts  or  sections  of  acts  conflicting 
herewith  are  hereby  repealed. 

2R.  S.  614,  §  40.     Am'd  L.  1881,  c.  122;  L.  1889,  c.  48;  L.  1896,  c.  420;  L.  1899,  c 
525;  L.  1903,  c.  487;  L.  1904,  c.  162;  L.  1905,  c.  304;  I*  1906,  c.  117;  L.  1909,  c  174. 


A  deputy  sheriff  appointed  as  court  at- 
tendant under  Laws  1909,  c.  519,  to  whom 
an  annual  compensation  is  allowed  by  the 
county  board  as  that  act  provides,  is  not 
entitled  to  fees  for  mileage  given  §  3312, 
to  attendants  appointed  under  section  343 
of  the  judiciary  law;   such  fees  being  ex- 


pressly excluded  by  §  3330.    People  ex  rel 
v.  Hoyland,  129  N.  Y.  Supp.  500. 

Only  constables,  and  in  New  York  City 
marshals,  can  claim  compensation  if  se- 
lected by  the  sheriff  to  attend  court.  Day 
v.  Mayor,  66  N.  Y.  592,  rev'g  6  Hun  92. 


§  3313.    Jurors'  fees. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  court  of  record,  is  en- 
titled, except  as  otherwise  specially  prescribed  by  statute  in  a  particular  court,  or  a 
particular  county,  to  the  following  .fees:  twenty-five  cents  for  each  cause  in  which 
he  is  impanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial;  or,  if  it  is 
noticed  by  more  than  one  party,  by  the  party  whom  the  court  directs  to  pay  it. 

2R.S.  643,  §  37,  in  part. 


Plaintiff  was  entitled  to  tax  as  costs 
against  defendant  $3  paid  by  him  to  a 
jury  on  the  first  trial,  which  had  ended  in  a 
disagreement,  since  §  3313,  provides  that  a 


juror  is  entitled  to  his  fees  in  each  case  in 
which  he  is  impaneled.  Hudson  v.  Erie  R. 
Co.,  57  App.  Div.  98;   68  N.  Y.  Supp.  28. 


§  3314.  [Am'd,  1897,  1898,  1899,  1900,  1903,  1901,  1906,  1907.]  Su- 
pervisors may  make  allowance  to  grand  and  trial  jurors. 

In  the  counties  within  the  city  of  New  York  the  hoard  of  aldermen,  and  in 
any  other  county  the  board  of  supervisors,  may  direct  that  a  sum,  not  exceeding 
three  dollars  in  addition  to  the  fees  prescribed  in  the  last  section,  or  in  any  other 
statutory  provision,  be  allowed  to  each  grand  juror,  and  each  trial  juror  for  each 
day's  attendance  at  a  term  of  a  court  of  record,  of  civil  or  criminal  jurisdiction, 
held  within  their  county.  If  a  different  rate  is  not  otherwise  established  as 
herein  provided,  each  juror  is  entitled  to  five  cents  for  each  mile  necessariiy 
traveled  by  him  in  going  to  and  returning  from  the  term;  but  such  board  of 
aldermen  or  board  of  supervisors  may  establish  a  lower  rate.  A  juror  is  entitled 
to  mileage  for  actual  travel  once  in  each  calendar  week  during  the  term,  except 
that  in  the  counties  of  Queens,  Rockland  and  Orange  grand  and  trial  jurors  may 
be  paid  four  cents  a  mile  for  each  mile  necessarily  traveled  in  going  to  and  re- 
turning for  each  day  of  actual  travel  during  the  term  in  lieu  of  auy  other  mile- 
age. The  sum  so  established  or  allowed  must  be  paid  by  the  county  treasurer 
upon  the  certificate  of  the  clerk  of  the  court,  stating  the  number  of  days  that  the 
juror  actually  attended,  and  the  number  of  miles  traveled  by  him  in  order  to 
attend.  The  amount  so  paid  must  be  raised  in  the  same  manner  as  other  county 
charges  are  raised. 

2  R.  S.  643,  §  37;  L.  1874,  c  460.  Am'd  L.  1897,  a  23;  L.  1898,  c.  393;  L.  1899,  c 
439;  L.  1900,  c.  585;  L.  1903,  c  247;  L.  1904,  a  161;  L.  1906,  c.  334  L.  1907,  c.  148 

§  3315.    Extra  pay  of  jurors  in  protracted  trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  civil  or  a  criminal 
action  or  special  proceeding,  in  a  court  of  record,  occupies  more  than  thirty  days, 
the  court,  by  an  order  entered  in  the  minutes,  may  fix  and  allow,  to  each  juror, 
such  an  extra  compensation  as  it  deems  reasonable,  for  his  services  thereupon;  the 
amount  of  which  compensation,  together  with  the  expenses,  actually  and  neces- 
sarily incurred,  for  food  for  the  jurors  during  the  trial,  is  a  county  charge. 

L.  1875,  c.  335. 


To  entitle  a  juror  to  an  extra  compen- 
sation, upon  the  ground  that  the  trial  has 


occupied   more   than   thirty   days,  it  must 
appear  that  more  than  that  number  of  daye 
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have  been  actually  occupied  in  the  trial  of ,  urdays,  or  during  adjournments.    De  Wolf 
the  cause,  not  including  days  on  which  the   v.  Day,  39  Hun  484. 
cause  was  not  heard,  such  as  Sundays,  Sat- 1 


§  3316.    Jurors'  fees  in  special  proc< 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of  a  court  of  record ; 
or  upon  a  writ  of  inquiry;  or  upon  a  trial,  before  a  sheriff,  of  a  claim  to  personal 
property,  seized  by  virtue  of  a  warrant  of  attachment  or  an  execution ;  is  entitled 
to  twenty-five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury  is  im- 
panelled. 

2  R.  S.  643,  §  37,  in  part. 


The  compensation  of  a  juror,  in  a  pro- 
ceeding under  title  6  of  c.  17  of  the  Code, 
to  inquire  into  the  incompetency  of  an  al- 
leged lunatic,  is  the  same  as  that  of  a  juror 


upon  the  trial  of  an  issue  in  an  action  in 
the  same  court,  and  this,  by  §  3313,  is,  in 
a  court  of  record,  twenty-five  cents.  Mat- 
ter of  Sanford,  61  Hun  33. 


§  3317.     [Am'd,  1900.]    Fees  of  printers. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor  of  a  newspaper 
is  entitled,  for  publishing  summons,  notice,  order,  citation  or  other  advertisement, 
required  by  law  to  be  published,  other  than  the  session  laws,  for  each  folio,  to 
seventy-five  cents  for  the  first  insertion,  and  fifty  cents  for  each  subsequent  in- 
sertion. In  counties  containing  wholly  or  partially  cities  of  the  first  class,  the 
proprietor  of  a  newspaper  is  entitled  for  publishing  such  notices,  matters  and 
advertisements  aforesaid,  other  than  the  session  laws,  for  each  folio,  to  one  dollar 
for  the  first  insertion,  and  seventy-five  cents  for  each  subsequent  insertion.  The 
compensation  for  publishing  the  session  laws  must  be  fixed  by  the  board  of  super- 
visors at  not  more  than  fifty  cents  for  each  folio. 

L.  1859,  c.  252;  L.  1869,  c.  831;  L.  1874,  c.  416.     Am'd  L.  1900,  c.  407. 


A  publisher  was  only  entitled  to  the  rate 
fixed  hy  statute.  Star  Co.  v.  Moore,  62 
Misc.   304;    114  N.  Y.   Supp.   753. 

The  supreme  court  has  not  power  to 
order  the  publication,  in  a  newspaper,  of 
the  appointment  of  the  terms  to  be  held  by 
that  court,  or  to  direct  payment  of  the 
expense  of  such  publication.  People  ex  rel. 
v.  Hill,  36  Hun  619. 

In  default  of  *  any  agreement  between 
the  parties  as  to  the  rate  of  publication 
of  a  summons  and  notice,  the  parties  must 
be  presumed  to  have  contracted  with  refer- 


ence to  the  existing  legal  rate.     Press  Pub. 
Co.  v.  Baker,  13  N.  Y.  Supp.  822,  C.  P. 

A  contract  by  the  common  council  of 
a  city  to  pay  more  than  75  cents  per  folio 
for  the  publication  of  election  notices  was 
not  invalidated  by  §  3317,  since  such  section 
applies  only  to  the  rate  of  compensation 
for  publishing  notices  and  advertisements 
relating  to  judicial  proceedings  under  the 
Code,  and  not  to  election '  laws.  Mack  v. 
City  of  Buffalo,  32  Misc.  330;  66  N.  Y. 
Supp.  679,  Sp.  T. 


§  3318.    Fees  of  witnesses  generally. 

A  witness  in  an  action  or  a  special  proceeding,  attending  before  a  court  of 
record,  or  a  judge  thereof,  is  entitled,  except  where  another  fee  is  specially  pre- 
scribed by  law,  to  fifty  cents  for  each  day's  attendance;  and,  if  he  resides  more 
than  three  miles  from  the  place  of  attendance,  to  eight  cents  for  each  mile,  going 
to  the  place  of  attendance. 

L.  1840,  c  386,  §  8. 


In  a  proceeding  to  punish  a  witness  for 
contempt  in  failing  to  appear,  it  is  incum- 
bent on  the  complaining  party  to  show, 
not  only  that  the  witness  had  been  served 
with  process,  but  that  she  had  been  paid 
or  tendered  her  legal  fees  and  mileage,  as 
provided  by  §  3318.  Re  Depue,  185  N.  Y. 
60;  77  N.  E.  798. 

The  successful  party,  in  taxing  costs,  is 
entitled  to  tax  mileage  of  witnesses  for  but 
one  day's  attendance,  in  the  absence  of  any 
fact  showing  that  the  witnesses  were  obliged 
to   incur  additional   mileage.    O'Rourke  v. 


Degnon  Realty  &  Terminal  Improvement 
Co.,  139  App.  Div.  695;  124  N.  Y.  Supp. 
364. 

A  witness  residing  in  one  county  main- 
tained in  another  county  an  office  for  the 
transaction  of  business.  He  went  back  and 
forth  daily  from  his  residence  to  his  office. 
He  was  served  with  a  subpoena  at  his  office 
for  attendance  on  the  court  in  the  county 
in  which  the  office  was  situated. — Held,  that 
he  was  entitled  to  mileage  from  his  resi- 
dence; the  practice  requiring  the  affidavit 
under   section    3267    to   state   the   distance 
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from  the  place  of  residence  of  each  wit- 
ness to  the  courthouse  by  the  route  usu- 
ally traveled.  Smith  v.  Hutton,  134  App. 
Div.  445;   119  N.  Y.  Supp.  194. 

A  witness  had  an  office  for  the  transac- 
tion of  business  in  the  county  and  near 
the  courthouse,  where  he  was  served  with 
subpoenas,  and  came  daily  to  his  office  to 
attend  to  business  on  the  very  days  for 
which  travel  fees  were  sought;  but  he  resid- 
ed 45  miles  from  the  courthouse  in  another 
county. — Held,  that  the  word  "resides"  re- 
fers to  the  place  of  business  in  the  county, 
and  "going  to  the  place  of  attendance"  has 
no  reference  to  the  distance  from  the  wit- 
ness'  residence   to   his  office,   and   he  was 


not  entitled  to  mileage  from  his  place  of 
domicile,  but  only  from  his  place  of  busi- 
ness. Smith  v.  Hutton,  63  Misc.  530;  117 
N.  Y.  Supp.  374. 

No  extra  fees  for  detectives.  Matter 
of  Van  Buren,  19  Misc.  373;  44  N.  Y.  Supp. 
357,  Surr.  Ct. 

Witness  fee  on  a  subpoena  duces  tecum 
is  fifty  cents.  Matter  of  Corwin,  6  Abb. 
N.   C.  437,   Donohue,  J. 

Semble,  witnesses  examined  on  commis- 
sion are  entitled  to  the  fees  payable  in  the 
county  where  they  are  examined.  Dunham 
v.  Sherman,  19  How.  572;  11  Abb.  152, 
N.  Y.   Supr.,  Hoffman,  J. 


§  3319.    Fees  of  witness  on  deposition  to  be  used  out  of  State. 

A  witness,  attending  before  a  commissioner  or  an  officer,  authorized  to  take  his 
deposition  to  be  used  without  the  State,  in  .a  case  other  than  one  specified  in  sec- 
tion 3327  of  this  act,  is  entitled  to  two  dollars  for  each  day's  actual  attendance, 
and  to  eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

2R.S.  398,  §  31;  as  amended,  L.  1867,  c.  68,  §  2. 

§  3320.  [Am'd,  1892,  1899,  1902,  1904,  1909.]  Receiver's  commission; 
cost  of  bonds;  trustees'  commissions. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute,  is  entitled,  in 
addition  to  his  necessary  expenses,  to  such  commissions,  not  exceeding  five  per 
centum  upon  the  sums  received  and  disbursed  by  him,  as  the  court  by  which, 
or  the  judge  by  whom,  he  is  appointed  allows.  But  if  in  any  case  the  commis- 
sions of  a  temporary  or  permanent  receiver,  so  computed,  shall  not  amount  to 
one  hundred  dollars,  said  court  or  judge  may,  in  its  or  his  discretion,  allow  said 
receiver  such  a  sum,  not  exceeding  one  hundred  dollars,  for  his  commissions  as 
shall  be  commensurate  with  the  services  rendered  by  said  receiver.  Any  receiver, 
assignee,  guardian,  trustee,  committee,  executor,  administrator  or  person  appointed 
under  section  one  hundred  and  eleven  of  the  real  property  law  or  under  section 
twenty  of  the  personal  property  law  required  by  law  to  give  a  bond  as  such  may 
include  as  a  part  of  his  necessary  expenses,  such  reasonable  sum,  not  exceeding 
one  per  centum  per  annum  upon  the  amount  of  such  bond  paid  his  surety  thereon, 
as  such  court  or  judge  allows.  A  trustee  of  an  express  trust  is  entitled,  and 
two  or  more  trustees  of  such  a  trust  are  entitled,  to  be  apportioned  between  or 
among  them  according  to  the  services  rendered  by  them  respectively,  as  com- 
pensation for  services  as  such,  over  and  above  expenses,  to  commissions  as  fol- 
lows: For  receiving  and  paying  out  all  sums  of  principal  not  exceeding  one 
thousand  dollars,  at  the  rate  of  five  per  centum.  For  receiving  and  paying  out 
any  additional  sums  of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate 
of  two  and  one-half  per  centum.  For  receiving  and  paying  out  all  sums  of 
principal  above  eleven  thousand  dollars,  at  the  rate  of  one  per  centum.  And 
for  receiving  and  paying  out  income  in  each  year,  at  the  like  rates.  In  all  cases 
a  just  and  reasonable  allowance  must  be  made  for  the  necessary  expenses  actually 
paid  by  such  trustee  or  trustees.  If  the  value  of  the  principal  of  the  trust  estate 
or  fund  equals  or  exceeds  one  hundred  thousand  dollars,  each  such  trustee  is 
entitled  to  the  full  commission  on  principal,  and  on  income  for  each  year,  to 
which  a  sole  trustee  is  entitled,  unless  the  trustees  are  more  than  three,  in  which 
case  three  full  commissions  at  the  rates  aforesaid  must  be  apportioned  between 
or  among  them  according  to  the  services  rendered  by  them  respectively.  If  the 
instrument  creating  the  trust  provides  specific  compensation  for  the  services  oi 
the  trustee  or  trustees,  no  other  compensation  for  such  services  shall  be  allowed 
unless  the  trustee  or  trustees  shall,  before  receiving  any  compensation  for  such 
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services,  by  a  written  instrument  duly  acknowledged,  renounce  such  specific  com- 
pensation. 

Am'd  L.  1892,  c.  465;  L.  1899,  c.  94;  U  1902,  c  404;  L.  1904,  c  755;  L.  1909,  c  65. 
See  No.  87  of  Notes  by  Board  of  Statutory  Consolidation. 


§§  2730,  2802,  allowed  trustees  of  ex- 
press trusts  the  same  commissions  as  ex- 
ecutors— that  is,  on  all  sums  of  money  re- 
ceived and  disbursed — and  it  was  con- 
strued to  not  allow  commissions  upon 
specific  securities  bequeathed  in  trust  and 
received  in  advance  of  their  conversion  into 
money,  except  where  they  were  turned  over 
as  cash  to  the  parties  entitled.  By  the 
amendment  in  1904  of  section  3320  it  is  pro- 
vided such  trustees  shall  receive  commis- 
sions on  the  principal  and  income  received 
and  disbursed. — Held,  where  trustees  re- 
ceived securities  in  1893  and  accounted 
after  the  amendment,  they  were  entitled  to 
commission  on  the  entire  capital  of  the 
trust  received.  Robertson  v.  Do  Brulatour, 
188  N.  Y.  301;  80  N.  E.  938. 

The  commissions  must  be  confined  to  the 
sums  received  and  paid  out,  and  cannot  be 
paid  on  unpaid  labor  claims  and  rents 
accruing,  nor  on  property  received  and  de- 
livered to  successors.  Moe  v.  Thomas  Mc- 
Nally  CO.,  138  App.  Div.  480;  123  N.  Y. 
Supp.  71. 

§  3320,  providing  that  the  compensation 
of  a  receiver  shall  be  discretionary  with  the 
court  appointing  him,  applies  to  a  receiver 
appointed  to  wind  up  the  affairs  of  a  part- 
nership. Slater  v.  Slater,  78  App.  Div. 
449 ;  80  N.  Y.  Supp.  363. 

The  value  of  unsold  real  estate  held  in 
trust  cannot  be  considered  in  determining 
whether  or  not  the  trust  fund  exceeds  $100,- 
000  in  value.  Chisolm  v.  Hammersley,  114 
App.  Div.  565;   100  N.  Y.  Supp.  38. 

Where  an  order  appointing  a  receiver  di- 
rected him  to  reduce  to  his  possession 
enough  property  to  pay  plaintiff's  claim  as 
it  should  eventually  be  established,  the  re- 
ceiver should  be  allowed  the  commissions 
prescribed  by  §  3320,  computed  on  the  total 
value  of  the  property  acquired  by  him  in 
endeavoring  to  discharge  his  duty  in  good 
faith,  although  that  property  proved  to  be 
more  than  was  in  the  end  actually  required 
to  satisfy  the  judgment  recovered.  §  3320, 
authorizing  a  receiver  to  include  as  part  of 
his  necessary  expenses  a  reasonable  sum 
paid  by  him  to  the  surety  on  his  bond, 
does  not  authorize  the  receiver  to  charge 
the  brokerage  paid  by  him  for  procuring  his 
bond  as  an  expense  of  the  receivership. 
Adams  v.  Elwood,  104  App.  Div.  138;  93 
N.   Y.  Supp.  327. 

§  3321.    Fees  of  county  treasurer  and  of  chamberlain  of  New  York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the  chamberlain,  is 
entitled,  for  the  services  specified  in  this  section,  to  the  following  fees : 

For  receiving  money  paid  into  court,  one  half  of  one  per  centum,  upon  the 
sum  so  received. 

For  paying  out  the  same,  one  half  of  one  per  centum,  upon  the  sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one  half  of  one  per 


A  reasonable  allowance  to  a  receiver, 
appointed  in  supplementary  proceedings 
against  a  judgment-debtor,  for  his  services 
in  a  suit  to  set  aside  a  fraudulent  transfer 
of  property,  is  permissible  under  §  3220. 
Holton  v.  Robinson,  59  App.  Div.  45;  69 
N.  Y.  Supp.  33. 

A  temporary  receiver, '  appointed  in 
proceedings  for  the  voluntary  dissolution 
of  a  corporation,  is  vested  with  title,  so 
far  as  the  purpose  of  his  trust  requires, 
and  the  amount  of  such  a  receiver's  com- 
missions is  determined  by  this  section. 
Matter  of  Warren  E.  Smith  Co.,  31  App. 
Div.   39;   52  N.  Y.  Supp.  877. 

The  amount  of  his  commissions  is  to  be 
computed  upon  the  entire  fund  in  his  hands, 
whatever  may  be  the  nature  of  the  prop- 
erty, and  is  not  restricted  to  that  part  of 
the  fund  which  is  in  the  form  of  cash.     lb. 

Courts  have  no  right  to  allow  a  re- 
ceiver's commission  in  excess  of  5  per  cent, 
of  the  sums  passing  through  their  hands. 
In  re  Orient  Mut.  Ins.  Co.,  21  N.  Y.  Supp. 
237;  50  State  Sep.  460. 

The  commissions  of  a  receiver  appointed 
pendente  lite  in  an  action  to  foreclose  a 
mortage  executed  by  a  corporation,  are  the 
same  as  those  of  a  receiver  in  a  foreclosure 
action  where  the  mortgagor  is  an  indi- 
vidual, and  are  governed  by  §  3320,  which 
provides  that  he  "is  entitled,  in  addition 
to  his  lawful  expenses,  to  such  a  commis- 
sion, not  exceeding  five  per  centum  upon  a 
sum  received  and  disbursed  by  him,  as  the 
court  by  which,  or  the  judge  by  whom  he 
is  appointed  allows."  TJ.  S.  Trust  Co.  v. 
N.  Y.,  W.  S.  &  B.  R.  R.  Co.,  101  N.  Y.  478; 
9  Civ.  Proc.  113 

Receiver's  compensation  reduced  on  ap- 
peal. Hanover  Ins.  Co.  v.  Germania  Ins. 
Co.,  46  Hun  308;   11  State  Rep.  481. 

Where  in  consequence  of  a  disagreement 
in  the  management  of  a  corporation  a  re- 
ceiver was  appointed,  but  the  business  waB 
continued  by  the  parties  in  interest  under 
such  circumstances  as  to  involve  no  liability 
on  his  part,  the  receiver  exercising  super- 
vision only  and  having  a  clerk  paid  by  the 
corporation  to  keep  his  accounts, — Held,  he 
wap  entitled  to  commissions  pnly  upon 
the  property  actually  received  and  distrib- 
uted by  him  personally.  Re  Woven  Tape 
Skirt  Co.,   85  N.   Y.   506. 
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centum  upon  the  sum  invested,  not  exceeding  two  hundred  dollars,  and  one  quarter 
of  one  per  centum  upon  the  excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the  same  to  the 
person  entitled  thereto,  one  half  of  one  per  centum  upon  the  interest  so  received 
and  paid. 

2  R.  S.  639,  §  30;  L.  1849,  c,  357. 


a  decline  in  the  value  of  real  estate.  Ches* 
terman  v.  Eyland,  17  Hun  520,  affi'd  81 
N.  Y.  398. 


The  chamberlain  of  New  York,  who  has 
invested  trust  funds  in  bonds  and  mort- 
gages, is  not  personally  responsible  for  the 
inadequacy  of  the  security  consequent  upon 

§  3322.     [Am'd,  1904, 1910.]    Fees  of  justices  of  the  peace. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified  in  this  section,  to  the 
following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five  cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application  or  notice,  required  by  statute,  five  cents 
for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one  or  more  witnesses, 
fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  settling  and  certifying 
interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  arrest,  or  to  vacate 
or  modify  a  warrant  of  attachment,  or  increase  the  plaintiffs  security  thereupon, 
fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice  upon  his  own 
motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  impaneling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence  where  the  defendant  does  not  appear, 
twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears,  one  dollar  and 
fifty  cents  for  each  day  actually  spent  in  the  trial 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five  cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  prescribed  by  law,  six 
cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five  cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two  dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be  continued  before 
another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where  a  fee 
therefor  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent,  two 
dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a  justice  of  the 
peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly  prescribed  by 
law,  twenty-five  cents. 
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For  a  warrant  for  the  apprehension  of  a  person  charged  with  being  the  father 
of  a  bastardy  fifty  cents;  for  indorsing  a  warrant,  issued  from  another  county, 
twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where  a  fee 
therefor  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent,  two 
dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding  is  commenced, 
in  a  case  where  a  fee  therefor  is  not  specially  prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by  law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or  witness,  twenty- 
five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute  or  record  of 
conviction  of  such  a  juror  or  witness,  or  of  any  person  for  contempt,  in  any  case 
where  a  fee  therefor  is  not  specially  prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty-five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking,  a  recognizance, 
or  other  written  security,  and  filing  the  same  with  the  county  clerk,  or  other 
officer  with  whom  it  must  be  filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  impanelling  and  swearing  a  jury,  twenty-five  cents;  except  in  proceed- 
ings to  alter  or  lay  out  a  highway,  in  which  case  he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called,  seventy-five  cents  for 
each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the  order,  if  any,  there- 
upon, twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by  this  subdivision 
and  for  which,  if  rendered  in  an  action  before  a  justice,  a  fee  is  allowed  by  the 
first  subdivision  of  this  section,  the  fee  allowed  in  such  an  action  for  the  same 
service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made,  or  commission  is- 
sued, by  a  court  of  record  of  the  State,  or  a  court  in  another  State  or  a  territory, 
or  a  foreign  country,  ten  cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten  cents. 

Subd.  1:  2  R.  6.  264,  §  228,  in  part;  L.  1831,  c.  287,  §  2,  in  part;  L.  1841,  c.  141, 
§  1,  in  part;  L.  1857,  c.  775,  §  1,  in  part;  L.  1860,  c.  131,  §  13,  in  part;  id.  c.  493,  §  1, 
in  part;  L.  1866,  c.  692,  §  1,  in  part;  L.  1875,  c.  334,  §  1,  in  part. 

Subd.  2:  2  R.  8.  637,  §  29;  L.  I860,  c.  493,  §  1,  in  part;  L.  1861,  c.  11;  L.  1866, 
c.  692,  §§  1,  4,  in  part;  L.  1875,  c.  431,  §  1,  in  part.  See,  also,  2  R.  8.  245,  §  112; 
amended,  L.  1873,  c.  146;  and  2  R.  S.  241,  §  84.     Am'd  L.  1904,  c.  282;  L.  1910,  c.  324. 

§  3323.     [Am'd,  1890.]    Fees  of  constables. 

A  constable  is  entitled,  for  the  services  specified  in  this  section,  to  the  fol- 
lowing fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a  justices'  court  of 
a  city,  for  serving  a  summons,  twenty-five  cents;  for  serving  a  summons  and  exe- 
cuting an  order  of  arrest,  one  dollar;  for  serving  a  summons  and  levying  a 
warrant  of  attachment,  one  dollar;  for  serving  a  summons  and  affidavit  and 
executing  a  requisition  in  an  action  for  a  .chattel,  one  dollar ;  for  serving  an 
order,  directing  the  action  to  be  continued  before  a  justice  other  than  the  one 
before  whom  it  is  pending,  and  for  attending  before  the  latter,  fifty  cents,  and 
fifty  cents  in  addition  if  he  so  attends  with  a  person  in  his  custody ;  for  collecting 
money  by  virtue  of  an  execution,  for  every  dollar  collected,  to  the  amount  of  fifty 
dollars,  five  cents;  for  every  dollar  collected  over  fifty  dollars,  two  and  one-half 
cents;  where  a  judgment  or  an  execution  is  settled  after  a  levy,  the  constable  is 
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entitled  to  poundage  upon  the  sum  at  which  the  settlement  is  made,  not  exceeding 
the  value  of  the  property  levied  upon;  for  each  mile  necessarily  travelled,  going 
and  returning,  to  serve  a  summons  or  to  serve  or  to  execute  any  other  mandate, 
except  a  venire,  the  distance  to  be  computed  from  the  place  of  abode  of  the  person 
served,  or  the  place  where  it  is  served,  to  the  place  where  it  is  returnable,  ten 
cents;  but  where  two  or  more  mandates  in  one  action  are  served  or  executed  upon 
one  journey,  or  where  a  mandate  is  served  upon  or  executed  against  two  or  more 
persons  in  one  action  he  is  entitled,  in  all,  to  only  ten  cents  for  each  mile  neces- 
sarily travelled ;  for  notifying  the  plaintiff  in  the  execution  of  an  order  of  arrest 
twenty-five  cents;  and  for  going  to  the  plaintiff's  residence,  or  if  he  is  found 
elsewhere,  to  the  place  where  he  is  found,  to  serve  such  a  notice,  for  each  mile 
travelled,  going  and  returning,  ten  cents;  for  subpoenaing  each  witness,  not  ex- 
ceeding four,  twenty-five  cents;  for  notifying  the  jurors  to  attend  a  trial,  one 
dollar  and  fifty  cents;  for  taking  charge  of  a  jury  during  their  deliberations, 
fifty  cents;  where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any  person 
other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings  relating  to 
highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee  therefor  is 
specially  prescribed  by  law,  for  each  person  notified,  ten  cents;  and  for  each 
mile  actually  and  necessarily  travelled,  going  from  and  returning  to  his  place  of 
residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special  proceeding  is 
commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not  specially  pre- 
scribed by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be  continued  before 
a  justice  other  than  the  one  before  whom  it  is*  pending,  and  for  attending  be- 
fore the  latter,  fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends  with  a  per- 
son in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to  process,  one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five  cents. 

For  each  mile  necessarily  traveled,  going  and  returning,  to  serve  or  execute  a 
mandate,  the  distance  to  be  computed  from  the  place  where  it  is  served  or  exe- 
cuted, to  the  place  where  it  is  returnable,  unless  a  different  rate  of  travel  fees 
upon  the  service  or  execution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one  special  proceeding,  the 
limitation  upon  the  amount  of  travel  fees  specified  in  the  last  preceding  subdi- 
vision applies. 

Subd.  1:  2  R.  S.  265,  §  228,  in  part;  L.  1866,  c.  692,  §  6,  amended  L.  1869,  c  820, 
§  1;  L.  1875,  c.  334,  §  1,  in  part. 

Subd.  2:  Portions  of  §  228  of  R.  S.;  L.  1866,  c.  692,  §  7,  amended  L.  1869,  c.  820, 
§  1 ;  and  L.  1875,  c.  334,  §  1,  in  part.     Am'd  L.  1890,  c.  21. 


Marshal's  bill  in  New  York  City  cut 
down  from  $185.81  to  $7.74.  Palmer  v. 
Clark,  4  Abb.  N.  C.  25,  C.  P.,  Van  Hoesen, 
J. 

§§  3323  and  3324  seem  to  have  done  away 
with  constructive  mileage  in  computing  the 
fees  of  constables,  and  to  give  him  fees 
only  for  the  distance  actually  travelled. 
Sayles  v.  Murphy,  8  Civ.  Proc.  325,  Kellogg, 
Co.    J. 


A  constable  can  charge  travel  fee  for  no 
more  miles  than  are  actually  and  neces- 
sarily travelled  in  executing  a  mandate; 
and  in  case  the  distance  actually  and  neces- 
sarily travelled,  exceeds  the  distance  from 
the  place  of  abode  of  the  person  served,  or 
the  place  where  the  mandate  is  served, 
to  the  place  where  it  is  returnable,  and 
back,  he  can  only  charge  for  the  distance 
as  thus  limited.     lb. 


§  3324.    Affidavit  of  constable  for  travelling  fees. 

A  constable,  who  charges  any  travelling  fees,  must  show,  by  affidavit,  that  the 
travel  was  necessary  to  perform  the  service  with  respect  to  which  it  is  charged; 
that  no  more  miles  are  charged  for,  than  were  actually  and  in  good  faith  travelled 
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for  that  purpose;  that  he  had  at  the  time  no  other  official  or  private  business 
upon  the  route  so  travelled;  and  that  the  travelling  fees  are  charged  upon  one 
mandate  only,  which  must  be  attached  to  or  described  in  the  affidavit.  The  jus- 
tice taxing  the  fees  must  be  satisfied  that  the  miles  charged  for  were  actually  and 
necessarily  travelled,  as  stated  in  the  affidavit 
L.  I860,  c.  820.  §  2. 


Affidavit  containing  merely  the  amount 
of  mileage  claimed,  without  the  distance 
travelled,  and  not  signed  by  affiant  though 
signed  by  justice,  is  not  a  compliance  with 


§  3324  and  will  not  support  a  recovery  by 
constable.  Johnson  v.  Gillette,  16  Misc. 
431;  39  N.  Y.  Supp.  733,  Co.  Ct 


§  3325.    Fees  in  justice's  court  on  a  commission. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the  peace,  in  whose  be- 
half a  commission  has  been  issued,  and  who  introduces  in  evidence  a  deposition 
taken  thereunder,  is  entitled  to  recover  his  actual  disbursements  thereupon,  not  ex- 
ceeding the  following  sums:  commissioner's  fees  for  taking  and  returning  testi- 
mony, one  dollar;  each  subpoena  issued,  or  oath  administered,  by  the  commissioner, 
six  cents;  expense  of  serving  each  subpoena,  twenty-five  cents;  each  witness's  fees 
for  each  day's  attendance  before  the  commissioner,  twenty-five  cents;  postage  for 
sending  and  returning  the  commission  and  papers  annexed  thereto,  one  dollar. 

L.  1841,  c.  138,  §  3. 

§  3326.    Fees  of  jurors  in  justice's  court. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  notified  to  attend  as 
a  juror,  is  entitled  to  twenty-five  cents,  for  attending  and  serving,  upon  the  trial 
of  an  action  or  the  hearing  of  a  special  proceeding,  before  a  justice  of  the  peace; 
and  to  ten  cents  for  attending  to  serve,  where  he  is  not  sworn. 

2  R.  S.  265,  §  228,  in  part;  L.  1866,  c.  692,  §  9. 

§  3327.    Fees  of  witnesses  in  justice's  court. 

A  witness  is  entitled  to  twenty-five  cents,  for  each  day's  actual  attendance,  be- 
fore a  justice  of  the  peace,  in  an  action  or  a  special  proceeding,  or  before  a  com- 
missioner appointed  by  a  justice  of  the  peace,  or  before  a  justice  of  the  peace 
taking  a  deposition  to  be  used  in  a  court,  not  of  record,  of  another  State,  or  a  ter- 
ritory of  the  United  States. 

2R.8.  265,  §  228,  in  part;  L.  1866,  c.  692,  §  10. 

§  3328.    Fees  in  justice's  court  to  be  paid  beforehand. 

A  justice  oi  the  peace,  or  a  constable,  juror,  or  witness,  before  a  justice  of  the 
peace,  is  not  obliged  to  render  any  service  specified  in  this  title,  without  the  previ- 
ous payment  or  tender  of  his  fee  therefor. 

2R.S.  650,  §  62,  in  port. 


This  section  only  authorizes  the  officers 
mentioned  to  require  prepayment  of  the  fees 
to  which  they  may  be  entitled  respectively, 
and  does  not  authorize  the  justice  to  refuse 
to  issue  a  venire  unless  the  party  asking 
for  it  first  pays  or  secures  the  fees  of  the 
jurors.  Bellappi  v.  Hovey,  90  Hun  135; 
35  N.  Y.  Supp.  624. 

The  provision  of  §  3328,  allowing  a  jus- 
tice of  the  peace  to  exact  prepayment  of 
his  fees  for  services  rendered  by  him  at 
the  instance  of  the  party  to  an  action  be- 

§  3329.    By  whom  fees  in  justice's  court  may  be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are  rendered  for  a 
party,  and  he  neglects  to  pay  the  fees  allowed  therefor  by  law,  the  other  party 


fore  him,  is  solely  for  his  own  protection, 
and  his  failure  to  avail  himself  of  it  does 
not  preclude  him  from  subsequently  main- 
taining an  action  to  recover  the  same.  Ri- 
ley v.  Pagan,  32  App.  Div.  274;  52  N.  Y. 
Supp.  980. 

A  justice  cannot  require  prepayment  for 
services  probably,  but  not  necessarily  to 
be  required  in  the  progress  of  the  case. 
Powers  v.  Jones,  10  Abb.  N.  C.  458,  Sutton, 
Co.   J. 
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may  pay  those  fees,  and  the  amount  thereof  must  be  taxed  as  part  of  his  costs, 
if  he  recovers  costs. 

§  3330.    Title  not  to  override  other  special  provisions. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case,  where  special 
provision  is  otherwise  made  by  statute  for  compensation  for  a  particular  service. 

§  3331.    Provisions  as  to  effect  of  change  of  fees. 

Where  an  officer  has,  when  this  title  takes  effect,  commenced  the  performance 
of  a  service,  for  which  a  fee  is  allowed  by  the  statutes  heretofore  in  force,  he  is  en- 
titled to  the  fee  so  allowed,  for  the  completion  of  that  service,  and  he  is  not  en- 
titled to  the  fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 


§  3331  applies  to  the  services  of  a  sheriff 
on  attachment.  Where,  therefore,  an  at- 
tachment had  been  issued  to  a  sheriff,  and 
he  had  levied  upon  property  by  virtue  there- 
of prior  to  the  enactment  of  the  new  Code, 
— Held,  that  the  sheriff  was  entitled  only 
to  the   compensation   provided   for   by    Co. 


Proc.  §  243.  The  requirement,  however,  of 
Co.  Proc.  that  such'  compensation  shall  be 
fixed  "by  the  officer  issuing  the  attach- 
ment," was  dispensed  with  as  to  the  city 
of  New  York  by  the  provisions  of  new  Code, 
§  26.  Woodruff  v.  Imperial  F.  Ins.  Co.,  90 
N.  Y.  522,  affi'g  27  Hun  229. 


§  3331-a.  [Added,  1909.]  Presentation  of  claims  by  jurors  and  disposi- 
tion of  unclaimed  fees. 

All  jurors  including  those  in  a  criminal  action  or  special  proceeding  in  a  court 
or  before  an  officer  duly  summoned  and  who  served  as  provided  for  by  the  laws 
of  this  State  and  are  entitled  to  payment  therefor,  must  present  their  claims  to 
the  proper  official  designated  by  law  for  the  payment  of  jurors'  fees,  on  or  before 
the  thirty-first  day  of  December  of  the  year  succeeding  or  following  the  year  in 
which  such  services  were  rendered  and  performed,  and  failure  to  comply  with 
this  provision  shall  be  a  forfeiture  of  the  payment  for  such  claims  or  services 
thereafter.  All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court  or 
at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon  the  foregoing  provision 
relating  to  forfeiture  of  fees.  All  moneys  or  jurors'  fees  forfeited  by  the  pro- 
visions of  this  section  shall  be  transferred  and  applied  to  the  fund  of  such  county 
or  city,  from  which  they  were  paid,  on  or  before  the  first  day  of  March,  in  each 
year. 

Added  L.  1909,  c.  65.    See  No.  21  of  Notes  by  Board  of  Statutory  Consolidation. 

§  3332.    Title  applies  to  civil  oases  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title  does  not  apply  to 
a  service  rendered  in  a  criminal  action  or  special  proceeding,  in  a  court,  or  before 
an  officer. 
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CHAPTER  XXII. 

DEFINITIONS  AND  REGULATIONS  CONCERNING  THE  CONSTRUC- 
TION,  EFFECT,  AND  APPLICATION  OF  THIS  ACT. 

TITLE    I. — General  definitions,  and  rules  of  construction. 

TITLE  II. — Provisions  regulating  the  effect  and  application  of  this  act. 


TITLE  X. 

General  definitions,  and  rules  of  construction. 


»! 


§  3333.  Definition  of  "action." 

3334.  Id.,  "special  proceeding.1 

3335.  Division   of  actions  into  civil   and 

criminal. 

3336.  Definition  of  "criminal  action." 

3337.  Id.,  "civil  action." 

3338.  Parties  to  a  civil  action. 

3339.  Only  one  form  of  civil  action. 


§  3340.  Rule  of  construction  as  to  publica- 
tion, etc.,  in  certain  cases. 

3341.  Id.;  as  to  certain  special  provisions 

relating  to  New  York  city. 

3342.  Id.;  as  to  county  court. 

3343.  Miscellaneous     general     definitions 

and  rules  of  construction. 


§  3333.    Definition  of  "action." 

The  word  "action,"  as  used  in  the  New  Revision  of  the  Statutes,  when  ap- 
plied to  judicial  proceedings,  signifies  an  ordinary  prosecution,  in  a  court  of  jus- 
tice, by  a  party  against  another  party,  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public  offense. 

Co.  Proc.  §  2. 

"Action"   refers  to  civil   proceedings.     People  v.  Helmer,  154  X.  Y.  608. 

§  3334.    Definition  of  "special  proceeding." 

Every  other  prosecution  by  a  party,  for  either  of  the  purposes  specified   in 
the  last  section,  is  a  special  proceeding. 
Co.  Proc.  §  3. 


What  is  a  special  proceeding.  —  The 

definition  of  a  special  proceeding  is  suffi- 
ciently broad  to  include  every  possible  case 
coming  within  it,  whether  the  right  of  the 
parties  was  created  by  the  Revised  Stat- 
utes, or  by  the  Code  itself.  Hal  lock  v. 
Bacon,  21  Civ.  Proc.  256,  Kennedy,  J. 

Proceedings  provided  for  in  Const,  art.  6, 
§  17,  and  Greater  New  York  Charter,  by 
virtue  of  which  city  magistrates  may  be 
removed  from  office  by  the  appellate  divi- 
sion of  the  supreme  court,  are  not  "special 
proceedings"  within  §  3334,  defining  that 
term  as  every  other  prosecution  "by  a 
party,"  and  hence  are  not  reviewable  by 
the  court  of  appeals.  Re  Droege,  197  N.  Y. 
44;   90  N.  E.  340. 

An  order  for  examination  of  a  third  party 
in  supplemental  proceedings,  entitled  "O. 
and  others,  Judgment-creditors,  against  F. 
and  another,  Judgment-debtors,"  is  not  en- 
titled in  an  action,  defined  by  §  3333,  as  "an 
ordinary  prosecution  ....  by  a  party 
against  another  party,"  but  in  a  special  pro- 
ceeding,  defined  by  §   3334  as  every  other 


prosecution  by  a  party.  Owens  v.  Ford,  68 
Misc.  522;   124  N.  Y.  Supp.  839. 

An  appeal  from  a  city  auditing  board  to 
the  county  board  of  supervisors  by  a  con- 
stable for  the  adjustment  of  his  claim  for 
services  is  a  special  proceeding.  Perry  v. 
Myer,  89  N.  Y.  Supp.  347. 

P.,  who  was  not  a  party  to  the  action, 
sought  by  certain  proceedings  to  establish 
the  lien  of  his  mortgages  and  the  extent 
of  such  lien  upon  the  shares'  of  two  of  the 
defendants  in  partition,  after  interlocutory 
judgment  for  the  sale  of  the  premises. 
The  application  was  made  upon  a  motion, 
and  an  order  of  reference  was  made  to  ascer- 
tain and  report.  The  relief  sought  was  to 
have  his  mortgages  paid  out  of  the  proceeds 
of  the  sale. — Held,  a  special  proceeding. 
Byrnes  v.  Labagh,  10  State  Rep.  728,  Pot- 
ter, J. 

Proceedings,  by  creditors  and  other  inter- 
ested parties  under  the  assignment  acts  are 
special  proceedings.  Matter  of  Thorn,  10 
Daly  71,  J.  F.  Daly,  J. 

Proceedings  to  confirm  the  report  of  street 
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opening  commissioners  are  special  proceed- 
ings. Matter  of  One  Hundred  ana  Sixty- 
third  Street,  61  Hun  365;  16  N.  Y.  Supp. 
120. 

A  proceeding  by  a  receiver  of  taxes  be- 
gun by  petition  and  order  to  show  cause 
why  defendant  should  not  be  punished  for 
contempt  is  a  special  proceeding.  McLean 
v.  Jephson,  26  Abb.  N.  C.  40;  13  N.  Y. 
Supp.  834,  Ingraham,  J. 

A  proceeding  under  §  3  of  the  "General 
Municipal  Law,"  for  a  summary  investiga- 
tion into  the  financial  affairs  of  a  town,  is 
a  special  proceeding,  tinder  §  3334,  and 
therefore  appealable,  under  §  1356,  to  the 
appellate  division  of  the  supreme  court. 
Matter  of  Town  of  Hempstead,  32  App.  Div. 
6;  52  N.  Y.  Supp.  618. 

Application  to  open  decree  on  an  account- 
ing and  for  further  accounting.  Matter  of 
Small,  158  N.  Y.  129;  52  N.  E.  723. 

Application  for  appointment  of  commis- 
sioners to  condemn  land.  Matter  of  Grade- 
Crossing,  17  App.  Div.  64;  44  N.  Y.  Supp. 
844;  Matter  of  Mayor,  22  App.  Div.  124; 
47  N.  Y.  Supp.  960. 

Investigation  of  financial  affairs  of  vil- 
lage. Matter  of  Taxpayers  of  Plattsburgh, 
27  App.  Div.  353;  50  N.  Y.  Supp.  356,  rev'd 
157  N.  Y.  78,  but  not  on  this  point. 

The   proceeding   of   grade   crossing   com- 

§  3335.    Division  of  actions. 

Actions  are  of  two  kinds: 

1.  Civil. 

2.  Criminal. 
Co.  Proc.  §  4. 

A  proceeding  authorized  by  Liquor  Tax 
Law,  for  the  forfeiture  of  liquors  kept  for 
an  illegal  use,  is  a  proceeding  in  rem  against 
specific  property,  and  is  a  civil  and  not  a 
criminal  proceeding  as  defined  by  §§  3335- 


missioners  to  condemn  land  for  the  purpose 
of  widening  a  street.  Matter  of  Grade 
Crossing  Commissioners,  20  App.  Div.  271; 
46  N.  Y.  Supp.  1070. 

An  application  for  a  mandamus.  Peo- 
ple v.  Grant,  61  App.  Div.  245;  70  N.  Y. 
Supp.  608. 

Supplementary  proceedings  are  special 
proceedings,  except  when  special  statute 
such  as  regulates  those  instituted  by  county 
treasurer.  Matter  of  Pryor,  67  App.  Div. 
316;  73  N.  Y.  Supp.  961. 

Application  for  substitution  is  a  special 
proceeding.  Matter  of  Barkley,  42  App. 
Div.  611;  59  N.  Y.  Supp.  742. 

What  is  not  a  special  proceeding.— 

Proceeding  to  tax  bill  of  expert  against 
City  of  New  York  for  services  in  condem- 
nation proceedings  is  not  a  special  proceed- 
ing but  a  motion.  Matter  of  Mayor,  69  N. 
\.  Supp.  178,  Sp.  T. 

Proceedings  for  distribution  in  partition 
among  lienors.  Fowler  v.  Fowler,  147  N. 
Y.  673. 

Examination  of  witnesses  under  act  to 
prevent  monopolies.  Matter  of  Attorney- 
general,  155  N.  Y.  441,  dismissing  appeal 
from  22  App.  Div.  285;  47  N.  Y.  Supp. 
883. 

And  see  People  ex  rel.  v.  Nussbaum,  55 
App.  Div.  249;  67  N.  Y.  Supp.  494. 


3337,  so  that  the  court  may  direct  a  verdict 
in  a  proper  case.  Clement  v.  Two  Barrels 
of  Whisky,  136  App.  Div.  291;  120  N.  Y. 
Supp.  1044. 


§  3336.    Definition  of  "criminal  action." 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as  a  party,  against 
a  person  charged  with  a  public  offense,  for  the  punishment  thereof. 
06.  Proc,  §  5. 

§  3337.    Definition  of  "civil  action." 

Every  other  action  is  a  civil  action. 
Co.  Proc  §  6. 

§  3338.    Parties  to  a  civil  action. 

The  party  prosecuting  a  civil  action  is  styled  the  plaintiff;  the  adverse  party 
is  styled  the  defendant. 
Co.  Proc.  §  70. 

§  3339.    Distinction  of  actions  at  law  and  in  equity  abolished. 

There  is  only  one  form  of  civil  action.  The  distinction  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  those  actions  and  suits,  have  been 
abolished. 

Co.  Proc.  §  69. 


J 
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properly  dismissed  on  the  ground  that  plain- 
tiff  could  not  sue  on  the  theory  of  money 
had  and  received,  but  should  have  sued  for 
breach  of  contract.  Tvndall  v.  Beatty,  57 
Misc.  646;  108  N.  Y.  Supp.  697. 

Under  §  3339,  abolishing  distinctions  be- 
tween actions  at  law  and  suits  in  equity, 
in  an  action  to  recover  on  an  insurance 
policy,  where  defendant  pleads  an  award 
of  damages  by  appraisers,  plaintiff  can  es- 
tablish the  facts  set  forth  in  his  reply,  that 
the  award,  if  made,  was  obtained  by  fraud, 
and  was  void,  and  introduce  evidence  to 
show  such  alleged  facts.  Sullivan  v. 
Traders'  Ins.  Co.,  169  N.  Y.  213;  62  N.  E. 
146. 


§  3339,  abolishing  the  distinction  between 
actions  of  law  and  suits  in  equity,  only 
abolished  differences  of  form,  and  not  of 
substance,  and  the  relief  granted  in  actions 
at  law  and  in  equity  is  still  governed  by 
the  principles  applying  to  such  actions  be- 
fore its  enactment.  John  D.  Parks  &  Son 
Co.  v.  Hubbard,  134  App.  Div.  46S;  119 
N.  Y.  Supp.  347. 

Under  §  3339,  declaring  there  is  to  be 
only  one  form  of  civil. action,  and  abolishing 
the  distinction  between  actions  at  law  and 
suits  in  equity,  it  is  sufficient  to  aver  the 
facts  entitling  plaintiff  to  relief;  and  in  an 
action  to  recover  money  paid  as  advance  rent 
on  defendant's  promise  to  make  repairs, 
which  he  failed  to  do,  the  complaint  was  im- 

§  3340.    Rule  of  construction  as  to  provisions  as  to  publication. 

Each  provision  of  this  act,  requiring  the  publication  of  a  summons,  notice, 
or  other  paper,  in  one  or  more  newspapers,  or  authorizing  or  requiring  a  court,  or  a 
judge,  to  designate  one  or  more  newspapers,  in  which  such  a  publication  must  be 
made,  or  requiring  the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as 
not  affecting  any  special  provision  of  the  statutes,  remaining  unrepealed  after  the 
former  provision  takes  effect,  prescribing  one  or  more  particular  newspapers,  in 
which  such  a  publication  must  or  may  be  made,  or  one  or  more  particular  places, 
in  which  notices  or  other  legal  papers  must  or  may  be  posted,  in  a  particular 
locality,  or  in  a  particular  case. 

§  3341.  Act  not  to  affect  special  provisions  as  to  actions  against  New  York 
city. 

Each  provision  of  this  act  is  to  be  construed  as  not  affecting  any  special  pro- 
vision of  the  statutes,  remaining  unrepealed  after  the  former  provision  takes  effect, 
which  is  applicable  exclusively  to  an  action  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 

See  L.  1885,  c.  646,  §§  4,  5;  L.  1866,  c.  876,  §  10;  L.  1867,  c.  586,  §  6;  L.  1868,  c.  853, 
§  8;  L.  1869,  c.  876,  §  14;  L.  1870,  c.  382,  §  2;  L.  1871,  c.  583,  §  5;  L.  1872,  c.  514,  §  1. 

§  3342.    Application  of  this  act  to  county  courts. 

Each  provision  of  this  act,  conferring  power  upon,  or  authorizing  a  proceeding 
to  be  taken  at,  a  general,  special,  or  trial  term,  which  is  applicable  to  a  county 
court,  is  to  be  construed  as  applying  to  any  term  of  the  county  court,  held  pur- 
suant to  an  appointment  made  as  prescribed  by  law. 


The  county  court  may  grant  a  reargu- 
ment  on  appeal  from  a  justice.    Bumpus  v. 


Anderson,   49   Misc.   417;    99   N.   Y.   Supp. 
820. 


§  3343.  [Am'd,  1892,  1909.]  Miscellaneous  general  definitions  and  rules 
of  construction. 

In  construing  this  act,  the  following  rules  must  be  observed,  except  where 
a  contrary  intent  is  expressly  declared  in  the  provision  to  be  construed,  or  plainly 
apparent  from  the  context  thereof: 

1.  [Subd.  1  repealed  by  L.  1895,  c.  946.] 

2.  The  word,  "mandate,"  includes  a  writ,  process,  or  other  written  direction, 
issued  pursuant  to  law,  out  of  a  court,  or  made  pursuant  to  law,  by  a  court,  or  a 
judge,  or  a  person  acting  as  a  judicial  officer,  and  commanding  a  court,  board, 
or  other  body,  or  an  officer,  or  other  person,  named  or  otherwise  designated  therein, 
to  do,  or  to  refrain  from  doing,  an  act  therein  specified. 

3.  The  word,  "judge,"  includes  a  justice,  surrogate,  recorder,  justice  of  the 
peace,  or  other  judicial  officer,  authorized  or  required  to  act,  or  prohibited  from 
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acting,  in  or  with  respect  to  the  matter  or  thing,  referred  to  in  the  provision 
wherein  that  word  is  used. 

4.  The  word,  "clerk,"  signifies  the  clerk  of  the  court,  wherein  the  action 
or  special  proceeding  is  brought,  or  wherein,  or  by  whose  authority,  the  act  is  to 
be  done,  which  is  referred  to  in  the  provision  in  which  it  is  used.  If  the  action 
or  special  proceeding  is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the  action  or  special 
proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  "report,"  when  used  in  connection  with  a  trial,  or  other  inquiry, 
or  a  judgment,  means  a  referee's  report;  and  the  word  "decision,"  when  used  in 
the  same  connection,  means  the  decision  of  the  court  upon  a  hearing,  or  the  trial 
of  an  issue,  before  the  court,  without  a  jury. 

6.  7,  8.  [Repealed  by  Statutory  Construction  Law,  L.  1892,  c.  677.] 

9.  A  "personal  injury"  includes  libel,  slander,  criminal  conversation,  seduc- 
tion, and  malicious  prosecution;  also  an  assault,  battery,  false  imprisonment,  or 
other  actionable  injury  to  the  person  either  of  the  plaintiff,  or  of  another. 

10.  An  "injury  to  property"  is  an  actionable  act,  whereby  the  estate  of  another 
is  lessened,  other  than  a  personal  injury,  or  the  breach  of  a  contract. 

11.  The  word,  "affidavit,"  includes  a  verified  pleading  in  an  action,  or  a  verified 
petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be  "annulled,"  when 
the  action,  in  which  it  was  granted,  abates  or  is  discontinued ;  or  a  final  judgment, 
rendered  therein  in  favor  of  the  plaintiff,  is  fully  paid;  or  a  final  judgment  is 
rendered  therein  in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings,  suspends  the  effect  of  the  annulment,  and  the  reversal  or  vacating 
of  the  judgment  revives  the  warrant. 

13.  The  term,  "judgment-creditor,"  signifies  the  person  who  is  entitled  to 
collect,  or  otherwise  enforce,  in  his  own  right,  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money. 

14.  A  "judgment-creditor's  action"  is  an  action  brought  as  prescribed  in  article 
first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  any  other  action,  brought  by  a 
judgment-creditor  to  aid  the  collection  of  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money. 

15.  [Repealed  by  Statutory  Construction  Law,  L.  1892,  c.  677.] 

16.  A  "distinct  parcel"  of  real  property  is  a  part  of  the  property  which  is  or 
may  be  set  off  by  boundary  lines,  as  distinguished  from  an  undivided  share  or 
interest  therein. 

17.  [Repealed  by  Statutory  Construction  Law,  L.  1892,  c.  677.] 

18.  A  "domestic  corporation"  is  a  corporation  created  by  or  under  the  laws 
of  the  State;  or  located  in  the  State,  and  created  by  or  under  the  laws  of  the 
United  States,  or  by  or  pursuant  to  the  laws,  in  force  in  the  colony  of  New  York, 
before  the  19th  day  of  April,  in  the  year  1775.  Every  other  corporation  is  a 
"foreign  corporation." 

19.  The  terms,  "trial  juror,"  and  "trial  jury,"  are  respectively  equivalent 
to  the  terms,  "petit  juror,"  and  "petit  jury,"  as  used  in  the  constitution  and 
laws  of  the  State.  The  word,  "notify,"  as  used,  with  respect  to  procuring  the 
attendance  of  a  juror,  is  equivalent  to  the  word,  "summon,"  as  used  in  the  like 
connection,  in  the  same  constitution  and  laws. 

20.  The  word,  "action,"  refers  to  a  civil  action;  the  word,  "judgment,"  to  a 
judgment  in  such  an  action;  the  term,  "special  proceeding, "  to  a  civil  special 
proceeding;  the  word,  "order,"  to  an  order  made  in  such  an  action  or  special  pro- 
ceeding; the  words,  "an  action  of  ejectment,"  to  an  action  to  recover  the  imme- 
diate possession  of  real  property. 

21-24.  [Repealed  by  Statutory  Construction  Law,  L.  1892,  c  677.] 
See  L.  1876,  c.  449,  §  2,  and  Co    Proc.  §  466.     The  act  of  1892  repealed  subd.  6,  7, 
8,  15,  17,  21,  22,  23  and  24;  the  equivalents  of  said  subdivisions  being  L.  1892,  c.  677, 
§  3,  4,  2,  7,  23,  24,  9,  12  and  11,  respectively.     See  General  Construction  Law. 
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And  see  L.  1895,  c.  672,  §  1,  as  to  meaning  and  distinction  as  to  domestic  and  foreign 
corporations.  Am'd  L.  1909,  c.  65.  And  see  No,  88  of  Notes  by  Board  of  Statutory  Con- 
solidation. 


An  execution  on  a  judgment  is  a  "man- 
date." as  provided  by  §  3343,  and  the  only 
mandate  by  which  a  judgment-creditor  is 
entitled  to  enforce  it.  Belfer  v.  Ludlow,  69 
Misc.  486;  126  N.  Y.  Supp.  130. 

The  court  may  by  mandamus  compel  the 
comptroller  to  pay  an  award,  and  the  fact 
that  costs  are  more  than  they  would  be  if 
the  applicant  for  mandamus  had  been  con- 
tent with  an  order  is  a  matter  which  may 
not  be  considered,  when  he  was  denied  the 
award,  to  which  he  was  legally  entitled.  Re 
Macholdt,  144  App.  Div.  252;  128  N.  Y. 
Supp.  1069. 

The  right  of  privacy  being  in  its  nature 
personal,  an  action  for  violation  thereof 
through  the  unauthorized  use  of  plaintiff's 
name  and  picture,  brought  under  Civil 
Rights  Law,  does  not  survive  plaintiff's 
death.  Wyatt  v.  Hall's  Portrait  Studio,  71 
Misc.  199;  128  N.  Y.  Supp,  247. 

Plaintiff's  cause  of  action  was  attached, 
and  thereafter  judgment  was  rendered  in 
his  favor,  and  defendant  appealed,  giving  an 
undertaking  to  stay  execution  on  the  judg- 
ment. Judgment  was  rendered  for  plaintiff 
in  the  attachment  action,  but  was  reversed 
by  the  appellate  division,  and  before  the 
entry  of  final  judgment  on  the  order  of 
reversal  an  appeal  was  taken  to  the  court 
of  appeals. — Held,  that  the  lien  of  the  at- 
tachment was  not  annulled,  and,  pending 
the  appeal  to  the  court  of  appeals,  an  action 
could  not  be  maintained  on  the  undertak- 
ing, though  such  action  was  commenced  be- 
fore an  undertaking  to  stay  execution  on 
the  judgment  of  the  appellate  division  was 
filed.  Milliken  v.  Fidelity  and  Deposit  Co., 
129  App.  Div.  206;  113  N.  Y.  Supp.  809. 

Where  an  attachment  is  annulled  and  va- 
cated on  plaintiff's  motion,  the  sheriff  is 
entitled  to  poundage,  to  be  recovered  from 
plaintiff.  O'Brien  v.  National  Conduit  Co., 
43  Misc.  327;  87  N.  Y.  Supp.  131. 

A  special  proceeding  terminates  not  in  a 
judgment,  but  in  a  final  order.  Fenlon  v. 
Paillard,  46  Misc.  151;  93  N.  Y.  Supp.  1101. 

An  owner  may  maintain  ejectment  against 
one  who  has  taken  possession  of  the  space 
above  the  surface  of  the  land  to  the  extent 
of  stretching  wires  across  it.  Butler  v. 
Frontier  Telephone  Co.,  109  App.  Div.  217; 
95  N.  Y.  Supp.  684. 

A  complaint  alleged  that  defendant,  as 
plaintiff's  attorney,  had  the  management  of 
certain  real  estate  and  the  collection  of 
rents;  that  he  failed  to  pay  over  rents  col- 
lected; that,  when  plaintiff  called  on  him 
to  account  for  such  rents,  she  discovered 
that  he  had  sold  and  conveyed  the  premises 
claiming  to  have  a  deed  from  her;  and  that 
such  deed,  if  any  existed,  was  obtained 
by  fraud.  Judgment  was  asked  that  de- 
fendant be  required  to  account  for  the 
rents  and  for  the  value  of  the  premises. — 
Held  that,  if  the  claim  as  to  the  deed  was 
treated  as  an  action  for  damages  for  the 
fraudulent  procurement  of  a  deed,  and  the 


consequent  destruction  of  plaintiff's  title,  it 
would  be  an  action  for  "injury  to  prop- 
erty" under  this  section,  and  therefore 
within  the  limitation  prescribed  by  §  382, 
subd.  3.  Laufer  v.  Sayles,  5  App.  Div.  582; 
39  N.  Y.  Supp.  377. 

An  action  to  recover  the  price  paid  for 
stock  on  the  ground  that  the  same  was 
sold  under  the  fraudulent  representations 
of  value,  when  the  same  was  worthless,  is 
an  action  for  injury  to  property,  within  § 
3343,  subd.  10.  Stewart  v.  Lyman,  62  App. 
Div.  182;  70  N.  Y.  Supp.  936. 

Under  §  3343,  subd.  12,  an  order  vacating 
a  warrant  of  attachment  pending  an  appeal 
and  stay  of  proceedings  on  a  judgment  dis- 
missing plaintiff's  action  cannot  be  granted. 
Henry  v.  Salisbury,  33  App.  Div.  293;  53 
N.  Y.  Supp.  834. 

An  order  of  reference  to  take  the  proofs 
and  report  on  a  motion  to  vacate  an  attach- 
ment is  properly  vacated  where,  before  the 
hearing  thereon,  the  judgment  is  paid  in 
full;  since  thereby  the  attachment  was  an- 
nulled, under  §  3343,  subd.  12.  Neely  v. 
Munich,  27  Misc.  507;  58  N.  Y.  Supp.  316, 
App.  T. 

Under  §  3343,  subd.  12.  the  trial  court 
has  no  power  to  vacate  the  attachment  after 
judgment  for  defendant  and  pending  appeal, 
the  attachment  being  already  dead,  but  sub- 
ject to  revival;  and  this  though  §  682 
authorizes  a  motion  to  vacate  at  any  time 
before  application  of  the  attached  property 
to  the  judgment.  Friede  v.  Weissenthanner, 
27  Misc.  518;  58  N.  Y.  Supp.  336,  App.  T. 

A  stay  of  execution  on  appeal  from  a 
judgment  for  defendant  is  a  stay  within  the 
meaning  of  subdivision  12.  McKean  v.  Na- 
tional Life  Ass'n,  24  Misc.  511;  53  N.  Y. 
Supp.  980,  Sp.  T. 

Where  a  defendant  obtains  judgment  in 
attachment,  and  plaintiff  secures  a  stay 
of  execution  pending  appeal,  a  motion  to 
vacate  the  attachment  is  improper,  since 
the  warrant  stands  annulled  by  operation 
of  law.    lb. 

A  national  bank  located  in  another  State 
is  a  foreign  corporation,  within  §  3343, 
subd.  18.  Berkham  v.  Hague,  44  App.  Div. 
146;  60  N.  Y.  Supp.  767. 

The  United  States  is  regarded  as  a  body 
politic  and  corporate,  ordained  and  estab- 
lished by  the  American  people;  it  can  not 
be  regarded  as  a  domestic  corporation. 
Matter  of  Merriam,  141  N.  Y.  479. 

In  an  action  to  recover  for  goods  sold 
and  delivered,  defendant  cannot  sustain  a 
counterclaim  for  an  injury  to  realty,  being 
in  tort,  which  did  not  arise  out  of  the 
transaction  set  forth  in  the  complaint, 
and  which  was  not  connected  with  the  sub- 
ject of  the  action.  So  held,  on  construc- 
tion of  subdivision  10  of  this  section. 
Ouft  v.  Craftsman's  Club,  67  N.  Y.  Supp. 
956,  App.  T. 

Under  §  3343,  subd.  3,  defining  a  judge 
as  any  "judicial  officer,"  a  justice  of  the 
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supreme  court  is  a  "judge,"  within  the 
meaning  of  L.  1858,  c  100,  §  4,  which  pro- 
vides, if  any  person  duly  subpoenaed  by  the 
board  of  supervisors  of  a  county  shall  re- 
fuse to  answer  a  pertinent  question,  he  shall 
be  deemed  in  contempt,  and  the  facts  shall 


be  reported  to  "the  county  judge,  or  to  a 
judge  of  the  supreme  court  ....  or  of 
the  court  of  common  pleas,  of  any  of  the 
cities  of  this  State,  who  shall  thereupon 
issue  an  attachment."  People  ex  rel.  v. 
Rice,  10  N.  Y.  Supp.  270. 


TITLE  H. 


Provisions  regulating  the  effect  and  application  of  this  act 


§  3344.  Short  title  of  this  act 

3345.  Rule  of  strict  construction  not  ap- 

plicable thereto. 

3346.  Punishment  of  crimes  and  misde- 

meanors created  thereby. 

3347.  Application     of     certain     portions 

thereof  regulated  and  qualified. 

3348.  Id.;  what  deemed  commencement  of 

action,  etc. 

3349.  Id.;  when  proceedings  to  be  under 

former  statutes. 


§  3350.  Effect  of  this  act  upon  trial  jurors 
and  juries,  in  criminal  causes. 

3351.  Id.;  upon  grand  jurors  and  juries. 

3352.  Id.;     upon    proceedings    taken,    or 

rights  accrued,  etc.,  under  former 
statutes. 

3353.  Id.;    upon    former  appointment  of 

terms. 

3354.  Id.;  upon  officers  and  offices. 

3355.  When  this  act  deemed  to  have  been 

passed,  etc. 

3356.  When  this  act  takes  effect 


§  3344.    Title  of  this  act. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Statutes.  It  may 
be  styled,  in  any  act  of  the  legislature  or  proceeding  in  a  court  of  justice,  or 
wherever  it  is  otherwise  referred  to,  "The  Code  of  Civil  Procedure." 

L.  1876,  c.  449,  §  1. 

§  3345.    Bule  of  strict  construction.    Not  applicable. 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the  common  law 
is  strictly  construed,  does  not  apply  to  this  act. 
Co.  Proc  §  467. 

§  3346.    Punishment  of  offenses  created  by  this  act. 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  person  doing  or 
omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or,  generally,  of  a  misde- 
meanor, he  shall  be  punished  therefor  in  the  manner  and  to  the  extent,  prescribed 
by  the  statutes  remaining  unrepealed  after  the  provision  in  question  takes  effect, 
for  the  punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a  misde- 
meanor, the  punishment  of  which  is  not  specially  prescribed  in  the  statute  defin- 
ing it 

But  see  L.  1876,  c.  444,  as  amended,  L.  1877,  c.  318,  §  6;  L.  1878,  c.  323.  The  act 
of  1876  was  repealed  in  1880. 

§  3347.     [Am'd,  1881,  1882,  1883,  1893,  1894,  1895,  1909.]     Application 

of  certain  portions  thereof  regulated  and  qualified. 

The  application  and  effect  of  certain  portions  of  this  act  are  declared  and 
regulated  as  follows:  except  that,  where  a  particular  provision,  included  within 
a  chapter  or  portion  of  a  chapter,  specified  in  a  subdivision  of  this  section,  ex- 
pressly designates  the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  prescribed  in  the  sub- 
division. 

1.  In  chapter  second,  the  prisoners  referred  to  are  civil  prisoners  only,  except 
that  article  third  of  title  second  thereof  applies  to  all  prisoners,  civil  or  criminal 

2.  In  chapter  third,  sections  303,  304,  305,  and  306  apply  to  trial  jurors  upon  the 
trial  of  an  indictment  or  other  criminal  cause,  as  prescribed  in  subdivision 
seventh  of  this  section,  with  respect  to  the  application  of  titles  third  and  fourth 
of  chapter  tenth,  and  as  specified  in  the  next  two  sections. 
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3.  In  chapter  fifth,  sections  446,  449,  450,  454,  455,  and  458  to  468,  both  inclusive, 
apply  to  an  action  commenced,  in  any  court  of  the  State,  on  or  after  the  first 
day  of  September,  1877. 

4.  The  remainder  of  chapter  fifth,  and  the  whole  of  chapter  sixth,  apply  only 
to  an  action  commenced,  on  or  after  the  first  day  of  September,  1877,  in  the 
supreme  courts  the  city  court  of  the  city  of  New  York,  or  a  county  court. 

5.  Chapter  seventh,  excluding  articles  first  and  second  of  title  fourth  thereof, 
applies  only  to  an  action,  in  one  of  the  courts  specified  in  subdivision  fourth  of 
this  section,  in  which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or  after  the  first  day 
of  September,  eighteen  hundred  and  seventy-seven.  Articles  first  and  second  of 
title  fourth  of  that  chapter  apply  only  to  proceedings  taken,  in  one  of  those  courts, 
on  or  after  that  date. 

6.  Chapter  eight  applies  only  to  the  proceedings  taken  on  or  after  the  first 
day  of  September,  1877,  in  an  action  or  special  proceeding  in  one  of  the  courts 
specified  in  subdivision  fourth  of  this  section;  except  that  sections  721,  722,  724  to 
727,  both  inclusive,  and  817  to  819,  both  inclusive,  apply  to  all  courts  of  record, 
sections  728,  729,  730,  749,  787,  788,  810  to  816,  both  inclusive,  and  826,  to 
proceedings,  taken  on  or  after  that  day,  in  any  court  or  before  any  officer  or  body; 
and  sections  723,  764,  765,  785,  789,  790,  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second  and  sixth,  and  article  second  of  title 
fifth  apply  only  to  proceedings  taken  on  or  after  the  first  day  of  September, 
eighteen  hundred  and  seventy-seven,  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section.  Article  third  of  title  third  and  article  first  of  title  fifth 
of  that  chapter  apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term  of 
a  court,  commencing  not  less  than  twenty  days  after  the  first  day  of  May* 
eighteen  hundred  and  seventy-seven.  Subject  to  that  qualification,  they  apply 
to  jurors  selected  under  the  statutes,  remaining  unrepealed  after  that  day,  and 
the  lists  and  ballots  prepared  accordingly;  until  new  jurors  are  selected,  and  new 
lists  and  ballots  are  prepared,  as  prescribed  in  those  titles.  The  same  portions 
of  chapter  tenth,  excluding  article  third  of  title  third,  apply  equally  to  a  crim- 
inal and  a  civil  action  or  special  proceeding,  and  to  a  court  of  criminal  and  a 
court  of  civil  jurisdiction.  Article  third  of  title  third  of  this  act  and  article 
sixteen  of  the  judiciary  law  do  not  affect  any  special  provision  of  law,  remaining 
unrepealed  after  the  first  day  of  May,  eighteen  hundred  and  seventy-seven, 
whereby  trial  jurors  are  directed  to  be  procured,  for  a  particular  court  of  record, 
from  a  particular  locality;  or  whereby  a  county  is  divided  into  two  or  more  jury 
districts,  and  the  selecting,  drawing,  summoning,  or  attendance  of  jurors  from 
the  particular  locality,  or  the  different  jury  districts,  is  regulated.  Each  of 
those  provisions  becomes  applicable  to  and  affects  the  selecting,  drawing,  notify- 
ing or  attendance  of  jurors,  as  prescribed  in  those  articles,  in  like  manner  as  they 
applied  to  and  affected  the  statutes  previously  in  force  upon  the  same  subject 
So  much  of  the  provisions  of  articles  seventeen  and  eighteen  of  the  judiciary  law, 
as  relates  to  the  remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in  the  statutes  re- 
maining unrepealed  after  the  first  day  of  May,  eighteen  hundred  and  seventy- 
seven. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first,  and  the  whole  of 
title  third,  apply  only  to  proceedings  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section,  taken  on  or  after  the  first  day  of  September,  1877.  But 
where  an  action  has  been  commenced  in  either  of  those  courts,  before  that  date,  a 
judgment  by  default  must  be  taken  therein,  as  prescribed  by  the  statutes  in  force 
on  the  thirty-first  day  of  August,  1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  unrepealed  after 
the  first  day  of  September,  1877,  touching  the  review  of  proceedings  in  a  criminal 
cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on  or  after  the 
first  day  of  September,  1877,  out  of  a  court  of  record,  other  than  an  execution 
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issued  out  of  such  a  court,  and  directed,  pursuant  to  law,  to  a  constable  or  mar- 
shal; and  to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed  to 
a  sheriff,  and  delivered  to  him,  after  that  date.  Sections  1413  and  1414.  and 
sections  1417  to  1427,  both  inclusive,  apply  only  to  a  case  where  such  an  execution 
is  issued  out  of  one  of  the  courts  specified  in  subdivision  fourth  of  this  section; 
or  where  a  warrant  of  attachment  against  property  is  granted  on  or  after  that  date, 
in  an  action  brought  in  one  of  those  courts.  Title  third  of  that  chapter  applies 
only  to  an  execution,  issued  upon  a  judgment  rendered  in  one  of  those  courts. 

11.  So  much  of  chapters  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth, 
nineteenth  and  twentieth,  as  regulates  the  proceedings  to  be  taken  in  an  action 
or  special  proceeding,  and  the  effect  thereof,  applies  only  to  an  action  or  a  special 
proceeding  commenced  on  or  after  the  first  day  of  September,  eighteen  hundred 
and  eighty.  And  all  appeals  taken  from  any  order,  sentence,  decree  or  deter- 
mination of  a  surrogate's  court,  made  or  entered  in  such  court  on  or  after  the 
first  day  of  September,  eighteen  hundred  and  eighty,  in  any  matter  or  proceeding 
pending  or  undetermined  in  such  court,  on  the  first  day  of  September,  eighteen 
hundred  and  eighty;  and  all  appeals  to  the  court  of  appeals  from  any  order  or 
judgment  of  the  supreme  court,  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court,  shall  be  taken  and  per- 
fected, heard  and  decided  in  conformity  to  the  laws  and  practice  regulating 
appeals  from  orders,  sentences  and  decrees  of  surrogate's  court,  and  the  hearing 
and  decision  thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April,  eighteen 
hundred  and  seventy-seven;  and  all  appeals  from  any  order,  sentence,  decree,  or 
determination  of  such  court,  brought  in  conformity  thereto  since  the  first  day 
of  September,  eighteen  hundred  and  eighty,  are  hereby  declared  to  be  valid  and 
effectual,  except  that  sections  sixteen  hundred  and  seventy  to  sixteen  hundred  and 
eighty-five,  both  inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon  a  judgment  there- 
tofore rendered,  and  section  sixteen  hundred  and  seventy-four  applies  to  a  notice 
of  pendency  of  action  theretofore  or  thereafter  filed;  sections  eighteen  hundred 
and  eighty-one  to  eighteen  hundred  and  ninety-two,  both  inclusive,  do  not  apply 
to  an  action  upon  any  bond  therein  specified,  where  an  order,  allowing  any  person 
to  prosecute  the  bond  in  the  name  of  the  people,  has  been  duly  made  before  that 
date  and  is  then  in  force,  in  which  case  future  actions  upon  the  same  bond  are 
regulated  by  the  laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  twenty-two  hundred  and  fifty- three  to  twenty -two  hundred 
and  sixty-five,  both  inclusive,  apply  also  where  a  final  determination  has  been 
made  before  the  first  day  of  September,  eighteen  hundred  and  eighty,  in  pro- 
ceedings taken  under  any  statute  superseded  by  the  title  containing  those  sections, 
and  to  the  process  issued  thereupon;  sections  twenty-three  hundred  and  twenty 
to  twenty-three  hundred  and  forty-four,  both  inclusive,  apply  also  to  proceedings 
taken,  before  that  date,  under  any  statute,  superseded  by  the  title  containing 
them,  whether  a  committee  has  or  has  not  been  appointed;  section  twenty-five 
hundred  and  thirty-seven  applies  also  to  every  payment  or  deposit  therein  speci- 
fied, made  on  or  after  the  first  day  of  September,  eighteen  hundred  and  eighty; 
section  twenty-seven  hundred  and  fifty-six  except  the  words  "upon  the  hearing 
before  the  surrogate"  applies  to  actions  theretofore  or  thereafter  commenced 
pursuant  to  article  second  of  title  three  of  chapter  fifteen;  and  sections  twenty- 
seven  hundred  and  ninety-eight  to  twenty-eight  hundred  and  one,  both  inclusive, 
apply  also  to  a  case  where  a  decree  for  the  sale  or  other  disposition  of  the  real 
property  of  a  decedent  has  been  duly  made  before  that  date,  in  a  surrogate's 
court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates  to  the  juris- 
diction of  the  several  courts  therein  specified,  applies  only  to  an  action  or  special 
proceeding  commenced  on  or  after  the  first  day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply  only  to  an 
action  in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section. 
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14.  The  disqualification  of  jurors,  as  provided  in  section  1166  of  this  act,  shall 
apply  to  all  courts. 

See  note  to  §  3346.  Am'd  L.  1881,  c.  681;  L.  1882,  c.  309;  L.  1883,  c.  220;  L.  1893, 
c.  642;  L.  1804,  c.  725;  L.  1895,  c.  946;  L.  1909,  c.  65.  See  Nos.  89,  90,  91,  92  of  Notes 
by  Board  of  Statutory  Consolidation. 


§  730  provides  that  a  defective  bond  may 
be  amended  by  the  court  on  the  application 
of  the  party  who  made  it,  and  will  then  be 
valid  from  the  time  of  its  execution;  this 
section  makes  such  provision  applicable  to 
justice  courts;  and  Laws  1894,  c.  615,  §§ 
103,  117,  made  the  procedure  and  practice 
in  justice  courts  applicable  to  the  city 
courts  of  Elmira. — Held,  that  it  was  error 
for  the  latter  court  to  dismiss  an  action  of 
replevin  because  the  acknowledgment  of  the 
bond  did  not  contain  a  United  States  revenue 
stamp,  where  the  plaintiff  had  asked  leave 
to  amend  the  same.  Rich  v.  Conley,  64  N. 
Y.  Supp.  333,  Sp.  T. 

An  action  commenced  after  September, 
1880,  does  not  fall  within  the  exceptional 
provisions  of  subd.  11  of  §  3347.  Balcom  v. 
Terwilliger,  42  Hun  170;  4  State  Rep.  681. 

The  provisions  of  §  549,  subd.  4,  that  a 
defendant  may  be  arrested  in  an  action  on 
contract  where  it  is  alleged  in  the  complaint 
that  he  was  guilty  of  a  fraud  in  contracting 
the  liability,  but  that  plaintiff  cannot  re- 
cover unless  he  proves  the  fraud,  do  not 
relate  or  apply  to  actions  in  a  justice's 
court.  Connor  v.  Philo,  117  App.  Div.  349; 
102  N.  Y.  Supp.  427. 

Trustees  under  a  will  agreed  with  a 
surety  company  that  trust  funds  should  be 
deposited  with  a  trust  company,  to  be  drawn 
out  only  on  a  check  signed  by  the  trustees 
and  the  surety  company.  In  an  action  by 
the  beneficiary  of  the  fund  to  secure  an 
order  of  the  court  for  the  payment  to  her 
of  a  monthly  installment  of  the  income,  the 
check  for  which  the  surety  refused  to  sign, 
the  contract  between  the  trustees  and  the 
surety  company  was  not  set  out  in  full. — 
Held  that,  in  the  absence  of  a  contrary  show- 
ing, it  would  be  presumed  that  its  provisions 
were  in  accordance  with  the  Code,  and  that 
hence,  due  notice  having  been  given  the 
surety,  the  court  would  have  jurisdiction 
to  make  the  order.  Re  Chesterman's  Estate, 
75  App.  Div.  573;  78  N.  Y.  Supp.  345. 

§  3348.    What  deemed  commencement  under  last  section. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last  section,  to  an 
action  or  a  special  proceeding  commenced  on  or  after  a  day  therein  specified,  if, 
before  that  date,  a  summons  in  an  action,  or  a  citation  issued  from  a  surrogate's 
court,  has  been  served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  prescribed  in  article  second 
of  title  first  of  chapter  fifth  of  this  act  has  been  made ;  or,  in  a  special  proceeding, 
elsewhere  than  in  a  surrogate's  court,  the  petition  or  other  paper,  upon  which 
the  first  order,  process>  or  other  mandate  may  be  made  or  issued,  has  not  been 
presented,  the  action  or  special  proceeding  is  not  deemed  to  have  been  commenced 
within  the  meaning  of  that  section. 

See  note  to  §  3346. 


An  application  to  vacate  decrees  on  ac- 
countings is  a  special  proceeding,  and  when 
commenced  after  Sept.  1,  1880,  it  must 
be  governed  by  the  terms  of  subd.  8  of  8 
3347,  and  not  by  the  law  which  prevailed 
when  the  decrees  assailed  were  respectively 
made.  Re  Accounting  of  Tilden's  Exrs.,  98 
N.  Y.  434 ;  1  How.  N.  S.  409,  rev'g  67  How. 
447. 

§  3347,  restricting  the  effect  of  c.  18  to 
special  proceedings  begun  on  or  after  Sept. 
1,  1880,  refers  to  only  so  much  of  said 
chapter  as  regulates  trie  "proceedings"  to 
be  taken  in  an  action  or  special  proceeding. 
An  application  for  costs  is  not  a  "proceed- 
ing" within  the  meaning  of  this  section,  and 
hence  the  restriction  does  not  apply  to  such 
an  application.  Matter  of  Mace,  4  Redf. 
325,  Livingston,  Surr. 

The  word  "proceedingB,,  is  equivalent  to 
"modes  of  procedure,"  and  the  phrase  "pro- 
ceedings in  a  special  proceeding"  means  the 
forms  by  which  the  various  steps  in  a  spe- 
cial proceeding  are  conducted.  Estate  of 
Seaton,  2  McGarty  94,  Rollins,  Surr. 

An  application  for  costs  is  a  proceeding 
in  a  special  proceeding.     lb. 

An  appeal  from  a  surrogate's  decree  is  a 
separate  and  independent  proceeding  within 
subd.   11.     Re  Gates,  26  Hun  179. 

Notwithstanding  the  amendment  of  a  sec- 
tion of  the  Code  made  subsequent  to  the 
enactment  of  §  3347,  a  provision  in  the 
last  section  that  a  specified  chapter  or  chap- 
ters of  the  Code, — e.  g.,  the  chapter  relating 
to  the  issuing  of  executions  and  sales  there- 
under,— shall  apply  only  where  process  was 
issued  after  the  date  named  therein,  limits 
the  section  as  amended.  The  amendment 
does  not  do  away  with  the  limitation,  but 
it  and  §  3347  should  be  read  together  as 
though  originally  enacted  at  one  time. 
Goldman  v.  Kennedy,  14  Civ.  Proc,  392;  17 
State  Rep.  433;  49  Hun  157;  21  Abb.  N.  C. 
362. 


4914 


APPLICATION    AND   EFFECT    OF    THIS   ACT. 


H3349-3S62 

c22,t2 


§  3349.    When  proceedings  to  be  under  former  statutes. 

Where  any  provision  of  this  act  is  made  applicable  to  future  proceedings  in 
an  action  or  special  proceeding,  the  proceedings  therein,  until  the  provision  in 
question  becomes  applicable,  are  governed  by,  and  must  be  conducted  according 
to  the  laws  in  force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  one. 

See  note  to  §  3346. 

§  3350.    Effect  of  this  act  on  trial  jurors  in  criminal  cases. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause,  at  a  term  of  a 
court  of  record,  commencing  on  or  after  the  twenty-first  day  of  May,  1877,  must 
be  procured  from  the  trial  jurors  selected,  drawn,  and  notified,  as  prescribed  in 
this  act,  for  the  term  of  the  court  at  which  it  is  triable,  including  the  talesmen 
or  additional  jurors,  procured  as  prescribed  therein;  and  the  same  must  be  tried 
by  the  jury  so  formed.  But  the  statutes  remaining  unrepealed  after  the  first  day 
of  September,  1877,  relating  to  challenges  or  disqualifications  of  petit  jurors  in 
a  criminal  cause,  or  prescribing  the  cases  where  talesmen  or  additional  petit  jurors 
must  be  summoned  in  a  criminal  cause,  remain  unaffected  by  this  act,  and  are 
applicable  to  the  proceedings  taken  as  prescribed  in  this  act,  and  to  the  trial 
jurors  therein  specified. 

See  note  to  §  3346. 

§  3351.    Effect  of  this  act  upon  grand  jurors  and  juries. 

This  act  does*  not  affect  any  provision  of  the  statutes,  remaining  unrepealed 
after  the  first  day  of  September,  1877,  relating  to  grand  jurors  or  grand  juries; 
except  as  follows : 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon  a  person  drawn 
as  a  grand  juror,  and  duly  summoned  to  attend  a  term  of  court  of  record  as  a 
grand  juror,  as  prescribed  in  those  statutes,  must  be  imposed  as  prescribed  in 
article  fourth  of  title  third  of  chapter  tenth  of  this  act;  and  sections  1073  to 
1077  of  this  act,  both  inclusive,  apply  to  such  a  person,  as  if  he  had  been  drawn, 
and  notified  to  attend,  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of  petit  jurors,  the 
ballots  containing  their  names,  the  box  or  boxes  in  which  those  ballots  are  depos- 
ited or  contained,  the  selecting,  drawing,  summoning,  or  impanelling  of  petit 
jurors,  the  imposition  of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction, 
or  remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as  provided  for  in 
this  act,  in  like  manner  as  it  refers  to  those  statutes. 

See  2  R.  S.   483,  484,  §§  16  to  21 ;  2  R.  8.  722,  §  13. 

§  3352.    Effect  of  this  act  on  proceedings  taken  or  rights  accrued. 

Nothing  contained  in  any  provision  of  this  act,  other  than  in  chapter  fourth, 
renders  ineffectual,  or  otherwise  impairs,  any  proceeding  in  an  action  or  a  special 
proceeding,  had  or  taken,  pursuant  to  law,  or  any  other  lawful  act  done,  or  right, 
defense,  or  limitation,  lawfully  accrued  or  established,  before  the  provision  in 
question  takes  effect;  unless  the  contrary  is  expressly  declared  in  the  provision  in 
question.  As  far  as  it  may  be  necessary,  for  the  purpose  of  avoiding  such  a 
result,  or  carrying  into  effect  such  a  proceeding  or  other  act,  or  enforcing  or  pro- 
tecting such  a  right,  defense,  or  limitation,  the  statutes  in  force  on  the  day  before 
the  provision  takes  effect,  are  deemed  to  remain  in  force,  notwithstanding  the 
repeal  thereof. 


A  party  to  whom  costs  had  not  been 
awarded  at  the  time  the  Code  went  into 
effect,  had  not  a  lawfully  accrued  or  es- 
tablished right  thereto  within  the  true  in- 
tent and  meaning  of  §  3352.  Wheaton  v. 
Newcombe,   11   Civ.  Proc.  90,  N.  Y.  Supr. 


The  saving  of  accrued  rights  does  not  ap- 
ply to  costs.  Estate  of  Sexton,  2  McCarty 
94,  Rollins,  Sun*.;  Garling  v.  Ladd,  27  Hun 
112. 

The  effect  of  §  3352,  and  L.  1880,  c.  245, 
§  3,  subd.  2,  is  to  exempt  from  the  opera- 
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tion  of  §  1819,  those  cases,  and  only  those, 
in  which  the  statute  had  accrued  before  it 
became  law.  Estate  of  Van  Dyke,  7  State 
Ren.  710;  5  Dem.  331,  Rollins,  Surr. 

On  a  motion  to  vacate  an  order  of  July 
2,  1888,  to  examine  a  judgment-debtor,  in 
proceedings  supplementary  to  an  execution 
issued  in  February,  1874, — Held,  that  a 
"right  to"  the  remedy  given  by  §  292  of 
the   old   Code   had,   by   the   return   of   the 


execution  unsatisfied  in  1874,  "accrued"  at 
once,  valid  for  twenty  years  after  entry  of 
judgment.  The  judgment-creditor  had, 
therefore,  under  §  3352,  in  1888,  the  right  to 
institute  these  supplementary  proceedings 
upon  proof,  showing  alone  the  "pre-requi- 
sites"  of  the  preceding  Code  on  this  sub- 
ject. Campbell  v.  Eben,  17  State  Rep.  848, 
N.  Y.  City  a.,  Pitshke,  J. 


§  3353.    Effect  of  this  act  upon  terms  of  court. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  designation  of  one 
or  more  judges  to  hold  a  term,  made  pursuant  to  the  statutes  in  force  on  the 
thirty-first  day  of  August,  1877,  until  new  terms  are  appointed,  or  one  or  more 
judges  are  newly  designated,  as  prescribed  in  this  act. 

■ 

§  3354.    Effect  of  this  act  upon  officers,  offices,  and  compensation. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment,  designated  or 
referred  to  therein,  by  the  title  or  description  thereof,  contained  in  the  statutes  in 
force  on  the  day  before  the  provision  referring  thereto  takes  effect,  or  by  another 
title  or  description;  nor  does  it  affect  any  provision  of  those  statutes,  relating  to 
the  amount,  or  the  time  or  the  mode  of  payment,  of  the  compensation  of  an 
officer  or  employee,  so  designated  or  referred  to,  who  is  in  office  or  employed  on 
that  day;  except  that  where  the  tenure  of  his  office  or  employment  is  not  pre- 
scribed in  this  act,  he  may  be  removed  at  pleasure  by  the  court,  officer,  or  officers, 
authorized  by  this  act  to  appoint  a  person  to  discharge  the  same  duties.  Until 
he  is  removed,  or  his  office  or  place  becomes  otherwise  vacant,  the  provisions  of 
this  act  apply  to  him,  and  to  the  discharge  of  his  duties.  The  court,  officer,  or 
officers,  authorized  by  this  act  to  appoint  a  person  to  an  office  or  employment,  may 
from  time  to  time  fill  a  vacancy  therein. 

§  3355.     [Am'd,  1882.]     When  this  act  deemed  to  have  passed. 

For  the  purpose  of  determining  the  effect  of  the  different  provisions  of  this  act 
with  respect  to  each  other,  they  are  deemed  to  have  been  enacted  simultaneously. 
For  the  purpose  of  determining  the  effect  of  this  act  upon  other  acts,  and  the 
effect  of  other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  this  act, 
both  inclusive,  are  deemed  to  have  been  enacted  on  the  twelfth  day  of  January, 
in  the  year  eighteen  hundred  and  eighty;  and  all  acts  passed  after  the  last  men- 
tioned date  are  to  have  the  same  effect  as  if  they  were  passed  after  those  chapters. 

Am'd  L.  1882,  c  390. 


The  effect  of  the  statute  suspending  the 
Code  of  Remedial  Justice  is  that  proceedings 
taken  during  the  time  said  Code  was  in 
force  were  valid  if  taken  under  that  or  the 


Code  of  Procedure,  so  far  as  any  action  is 
hased  upon  them  before  Sept.  1,  1877.  Den- 
man  v.  McGuire,  101  N.  Y.  161,  affi'g  17 
Week.  Dig.  504. 


§  3356.    When  this  act  takes  effect. 

Subject  to  the  qualifications  contained  in  the  foregoing  sections  of  this  title, 
this  act  shall  take  effect  as  follows :  titles  third  and  fourth,  and  article  first  of  title 
fifth  of  chapter  tenth,  on  the  first  day  of  May,  in  the  year  1877 ;  the  remainder  of 
chapters  first  to  thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on  the  first  day  of 
September,  1880;  and  this  chapter  immediately. 

§§  1  to  1495  constituting  chapters  one  to  thirteen  inclusive,  became  law  in  1876. 
K  1876,  c.  448.  The  remaining  part  of  the  Code  to  and  including  this  section,  by  L. 
1880,  c.  178. 
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CHAPTER  XXIII. 

SUPPLEMENTAL  PROVISIONS. 


TITLE    L — Proceedings  for  the  condemnation  of  real  property. 
TITLE  II. — Proceedings  for  the  sale  of  corporate  real  property. 

This  chapter  was  added  by  L.  1890,  c.  95.     There  are  no  sections  from  3385  to  3389, 
inclusive,  the  numbers  being  left  vacant  to  allow  for  future  amendments. 


TITLE  I. 
Proceedings  for  the  condemnation  of  real  property. 


§  3357. 

3359. 

3360. 

3361. 

3362. 
3363. 


3364. 
3365. 
3366. 

3367. 
3368. 
3369. 


3370. 


Title. 

Terms  defined. 

When  proceedings  prescribed  in  this 
title  to  be  taken. 

Proceedings  to  be  commenced  by 
petition;  what  to  contain. 

Notice  to  be  annexed  to  petition; 
upon  whom  served. 

Petition  and  notice;  how  served. 

Appearance  of  defendant  infant, 
idiot,  lunatic,  or  habitual  drunk- 
ard. 

Appearance  of  parties. 

Answer;   what  to  contain. 

Petition  or  answer  must  be  ver- 
ified. 

Trial  of  issues. 

Certain  provisions  made  applicable. 

Judgment,  what  to  contain;  costs 
when  to  defendant;  commission- 
ers. 

Proceedings  of  commissioners. 


§  3371.  Confirming  or  setting  aside  report; 
deposit    when    payment. 

3372.  Offer    to    compromise;    amount   of 

costs;  additional  allowance. 

3373.  Judgment  how  enforced;   when  to 

deliver  possession  of  premises 
and  when  writ  of  assistance  to 
issue. 

3374.  Abandonment  and  discontinuance  of 

proceeding. 

3375.  Appeal  from  final  order;  stay. 

3376.  Appeal  from  judgment  by  plaintiff. 

3377.  New  appraisal;  when. 

3378.  Conflicting  claimants. 

3379.  Possession   of    property    on   giving 

security. 

3380.  When   possession   of   real  property 

given  immediately. 

3381.  Notice  of  pendency  of  action  to  be 

filed. 

3382.  Practice  in  cases  not  provided  for. 

3383.  Repealing  clause. 

3384.  When  title  to  take  effect. 


§  3357.    Title. 

This  title  shall  be  known  as  the  condemnation  law. 

§  3358.     [Am'd,  1896.]    Terms  defined. 

The  term  "person,"  when  used  herein,  includes  a  natural  person  and  also 
a  corporation,  joint-stock  association,  the  State  and  a  political  division  thereof,  and 
any  commission,  board,  board  of  managers  or  trustees  in  charge  or  having  control 
of  any  of  the  charitable  or  other  institutions  of  the  State ;  the  term  "real  property," 
any  right,  interest  or  easement  therein  or  appurtenances  thereto;  and  the  term 
"owner,"  all  persons  having  any  estate,  interest,  or  easement  in  the  property  to  be 
taken,  or  any  lien,  charge,  or  incumbrance  thereon.  The  person  instituting  the 
proceedings  shall  be  termed  the  plaintiff;  and  the  person  against  whom  the 
proceeding  is  brought,  the  defendant. 

Am'd  L.  1896,  c.  589. 


Where  tenants  are  in  possession  of  certain 
real  estate  under  a  lease  for  years,  the  es- 
tate of  the  tenants  is  "property,"  within  § 
3368,  relating  to  condemnation  proceedings, 
and  defining  real  property  as  any  right, 
interest,  or  easement  therein.  Baker  v. 
State,  03  Misc.  549;  118  N.  Y.  Supp.  618. 


Where  leased  property  was  condemned  for 
public  use,  the  holder  of  an  unexpired  lease 
thereof  was  entitled  to  an  award  of  dam* 
ages  as  an  "owner"  within  §  3358.  Peo- 
ple v.  Thornton,  122  App.  Div.  287;  106  N. 
Y.  Supp.  704. 

In  proceedings  to  condemn  property  in  a 
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public  street,  the  fee  of  which  is  in  a  pri- 
vate individual,  for  the  erection  and  main- 
tenance of  a  telephone  system,  the  munici- 


pality is  not  a  necessary  party.  New  Union 
Telephone  Oo.  v.  Marsh,  96  App.  Div.  122; 
89  N.  Y.  Supp.  79. 


§  3359.    To  what  proceedings  applicable. 

Whenever  any  person  is  authorized  to  acquire  title  to  real  property,  for  a 
public  use  by  condemnation  the  proceeding  for  that  purpose  shall  be  taken  in  the 
manner  prescribed  in  this  title. 


General  rules  and  principles. — Plain- 
tiff must  establish  its  existence  as  a  de  jure 
corporation.  Matter  of  Broadway  &  Sev- 
enth Ave.  R.  Co.,  73  Hun  7 ;  57  State  Rep. 
108;   25  N.  Y.  Supp.  1080. 

Practice  in  condemnation  proceedings 
stated.  Dansville,  etc.,  R,  R.  Co.  v.  Ham- 
mond, 77  Hun  39;  59  State  Rep.  49;  28  N. 
Y.  Supp.  454. 

Constitutionality  of  act  under  which  a 
railroad  company  operated  its  road  cannot 
be  questioned  in  condemnation  proceedings. 
Matter  of  Long  Island  R.  R.  Co.,  143  N.  Y. 
67 ;  60  State  Rep.  460. 

Fact  that  company  broke  its  contract  with 
city  to  discontinue  use  of  steam  power  did 
not  deprive  it  of  its  right  to  condemn  lands. 
lb. 

Proceeding  under  Consolidation  Act  to 
take  lands  by  the  city  of  New  York  is  a 
special  proceeding  to  be  heard  in  the  same 
manner  as  other  special  proceedings,  the 
procedure  of  which  is  not  prescribed  by  that 
act.  Matter  of  Mavor,  etc.,  of  N.  Y.,  22 
App.  Div.  124;  47  N.  Y.  Supp.  965. 

An  easement  in  the  street,  independent 
of  the  public  right,  secured  by  grant,  may 
be  the  subject  of  condemnation  proceedings. 
Rav  v.  N.  Y.  Bav,  etc,  R.  R.  Co.,  34  App. 
Div.  3 ;  53  N.  Y.  Supp.  1052. 

Private  easements  are  the  subject  of  com- 
pensation, when  the  servient  land  is  taken 
fo>r  a  street.  Matter  of  Ninety-Fourth 
Street,  22  Misc.  32;  49  N.  Y.  Supp.  600, 
Sp.  T. 

Conveyance  without  any  reservation  by 
mortgagor  to  mortgagee,  after  commission- 
ers' oath  filed,  carries  right  to  damages  to 
grantee.  Matter  of  Thompson,  89  Hun  32; 
69  State  Rep.  234 ;  35  N.  Y.  Supp.  6. 

Where  husband  and  wife  hold  as  tenants 
by  the  entirety,  and  husband  only  is  made 
a  party,  an  award  made  to  him  does  not 
affect  the  wife's  interest  Grosser  v.  City 
of  Rochester,  148  N.  Y.  235;  42  N.  E.  672. 

Railroad  company  requiring  lands  for  a 
passenger  station  may  make  reasonable  pro- 
vision for  prospective  business,  and  acting 
in  good  faith  may  select  the  land  to  be 
taken.  Harlem  River,  etc.,  R.  R.  Co,  v.  Ar- 
now,  21  App.  Div.  636;  47  N.  Y.  Supp. 
438. 

General  assignment  by  contractor  for 
benefit  of  creditors  takes  precedence  over  a 
mechanic's  lien  subsequently  filed  by  a  sub- 
contractor, though  filed  within  the  statu- 
tory period.  John  P.  Kane  Co.  v.  Kinney, 
68  App.  Div.  163;  74  N.  Y.  Supp.  260. 

The  condemnation  law  in  case  of  a  taking 
of  part  of  a  parcel  requires  compensation, 
not  only  for  the  land  actually  taken,  but 
for  consequential  damages  to  the  remainder, 


which  damages  include  diminution  of  value 
by  the  taking  alone  and  diminution  of  value 
because  of  the  use  of  land  taken.  N.  Y.,  W. 
and  B.  R.  Co.  v.  Siebrecht,  130  N.  Y.  Supp. 
1005. 

In  condemnation  proceedings  of  real  prop- 
erty held  in  severalty,  taken  under  the  pro- 
visions of  §§  3357^3384,  where  some  of  the 
owners  are  in  default,  some  consent  to  the 
condemnation,  others  object  to  the  jurisdic- 
tion, and  others  answer  by  different  at- 
torneys, there  are  as  many  distinct  pro- 
ceedings as  there  are  owners  of  distinct 
parcels;  so  that  judgment  should  be  entered 
against  each  parcel  of  land  separately,  en- 
titling owners  to  costs  as  a  matter  of  law. 
Schenectady  Ry.  Co.  v.  Lyon,  44  Misc.  275; 
89  N.  Y.  Supp!  908. 

When  the  State  in  making  improvements 
on  a  navigable  stream  that  is  a  public  high- 
way, directs  the  removal  of  a  bridge  built 
thereover  without  the  consent  of  the  State, 
it  is  not  exercising  its  right  of  eminent  do- 
main ;  and  the  owner  is  not  entitled  to  dam* 
ages.  Cham  pi  a  in  Stone  and  Sand  Co.  v. 
State  of  New  York,  66  Misc.  434;  123  N. 
Y.  Supp.  546. 

The  State  cannot  appropriate  for  purposes 
of  construction  of  a  canal  the  water  rights 
of  riparian  owners  without  compensation 
either  under  the  power  of  eminent  domain 
or  under  the  power  of  the  state  to  improve 
navigation.  Fulton  Light,  Heat,  etc.,  Co.  v. 
State  of  New  York,  65  Misc.  263;  121  N. 
Y.  Supp.  536. 

A  manufacturing  corporation  is  not  en- 
titled to  use  of  public  highway  for  the  pur- 
pose of  laying  a  switch  to  connect  its  plant 
with  the  main  track  of  a  railroad  company 
a  mile  distant,  or  to  condemn  easements  of 
owners  abutting  on  the  highway  as  it  would 
be  the  taking  of  private  property  for  a  pri- 
vate purpose.  Matter  of  Sweet  Mfg.  Co.  v. 
Van  Der  Hoof,  137  App.  Div.  492;  121  N. 
Y.  Supp.  842. 

In  proceedings  by  the  city  of  Buffalo,  un- 
der §  417,  etc.,  of  its  charter  (L.  1891,  c. 
105),  to  acquire  title  to  the  bed  of  the 
Buffalo  river,  the  legislature  left  the  ques- 
tion of  the  propriety  and  necessity  of  acquir- 
ing such  lands  to  the  determination  of  the 
city,  and  it  is  not  necessary  in^the  proceed- 
ing to  furnish  proof  of  the  necessity  for 
acquiring  such  lands.  Matter  of  City  of 
Buffalo,  189  N.  Y.  163;  81  N.  E.  954. 

Public  use  and  necessity  are  essential  ele- 
ments of  obtaining  condemnation,  and  the 
question  of  necessity  is  for  the  court  to  de- 
termine, unless  the  intent  of  the  legislature 
to  make  the  action  of  the  officers  of  a  city 
conclusive  on  that  question  shall  clearly  ap- 
pear.   City  of  Rome  v.  Whitestone  Water 
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Works  Co.,  113  App.  Div.  547;   100  N.  Y. 
Supp.  357. 

Furnishing  light  to  a  municipality  is  a 

Sublic  use  which  will  authorize  the  con- 
emnation  of  property  by  a  private  corpora- 
tion. Matter  of  East  Canada  Creek  Elec- 
tric Light  &  Power  Co.,  49  Misc.  565;  99 
N.  Y.  Supp.  109. 

The  right  of  eminent  domain,  which  is 
older  than  the  constitution  and  older  than 
all  governments  is  the  sovereign  right  of  the 
State  to  take  private  property  for  public 
use  by  paying  a  just  compensation.  Mat- 
ter of  Simmons,  58  Misc.  581. 

The  just  compensation  is  for  the  detri- 
ment suffered  by  the  citizen,  not  the  advan- 
tage to  be  gained  by  the  agency  of  sover- 
eignty exercising  the  right  of  eminent  do- 
main,    lb. 

The  right  of  a  company  constructing  a 
tunnel  railroad  to  take  property  for  ter- 
minal purposes — Held,  not  to  be  necessarily 
dependent  upon  its  right  to  lay  terminal 
tracks  upon  that  portion  of  the  street  con- 
tiguous thereto.  Hudson  &  Manhattan  R. 
R.  Co.  v.  Wendel,  193  N.  Y.  166 ;  85  N.  E. 
1020. 

In  condemnation  proceedings  instituted 
for  lands  for  school  purposes,  under  L.  1894, 
c.  556,  whether  the  district  be  a  new  one 
and  the  site  be  designated  in  pursuance  of 
title  7,  §  14,  subd.  7,  of  that  chapter,  or 
whether  the  district  be  an  old  one  to  which 
§  19  of  said  title  is  applicable,  the  require- 
ment of  the  law  is  that  the  new  site  must 
be  chosen  at  a  special  meeting  called  for 
such  purpose,  and  must  be  chosen  by  a  writ- 
ten resolution  in  which  the  proposed  site 
must  be  described  by  metes  and  bounds. 
Matter  of  Hemenway,  134  App.  Div.  86; 
118  N.  Y.  Supp.  931. 

To  justify  the  taking  of  land,  in  invitum 
its  owner,  for  railroad  purposes,  not  only 
the  necessity  must  exist,  but  that  necessity 
must  be  recognized  by  statute  and  be  pro- 
vided for  in  some  plain  grant  of  power. 
The  precise  authority  to  take  the  land  de- 
sired by  condemnation  proceedings  must  al- 
ways be  found,  and  whether  it  exists  and 
whether  it  is  available,  in  the  case  pre- 
sented, are  questions  for  judicial  deter- 
mination. Erie  R.  R.  Co.  v.  Steward,  170 
N.  Y.  172;  63  N.  Y.  118. 

It  is  not  a  condition  precedent  to  a  city's 
right  to  institute  condemnation  proceedings 
for  the  acquisition  of  land  for  a  public  im- 
provement that  it  should  have  endeavored 
to  acquire  title  to  the  necessary  lands  by 
voluntary  purchase,  although  authorized  so 
to  do  by  the  statute  governing  the  proceed- 
ing. Matter  of  City  of  N.  Y.,  104  App.  Div. 
445 ;  93  N.  Y.  Supp.  655. 

The  act  providing  for  the  construction  by 
the  city  of  New  York  of  a  rapid  transit  sub- 
way follows  the  constitution  in  providing 
for  the  payment  of  their  damages  to  abut- 
ting property  owners.  Matter  of  Board  of 
Rapid  Transit  R.  R.  Commissioners,  128 
App.  Div.  103. 

In  constructing  the  rapid  transit  subway 
the  city  of  New  York  acted  not  in  a  gov- 
ernmental but  in  a  private  or  proprietary 


capacity,  and  its  use  of  the  streets  for  rail- 
road purposes  is  under  the  same  liability 
to  abutting  owner  as  would  be  the  lawful 
use  by  any  railroad  corporation.    lb. 

The  voluntary  appearance  of  a  property 
owner  in  condemnation  proceedings,  taken 
under  L.  1901,  c,  240,  amended  by  L.  1902, 
c.  510,  providing  for  the  improvement  of 
highways,  confers  jurisdiction  of  the  per- 
son, who  is  deemed  to  have  waived  any 
question  of  the  sufficiency  of  the  notice  pub- 
lished. County  of  Orange  v.  Ellsworth,  98 
App.  Div.  275;  90  N.  Y.  Supp.  576. 

Only  public  use  will  authorize  the  tak- 
ing of  private  property  against  the  will  of 
the  owner.  People  ex  rel.  v.  Board  of  Rail- 
road Commissioners,  124  App.  Div.  47;  108 
N.  Y.  Supp.  288. 

Land  taken. — A  village  by  instituting  a 
proceeding  to  acquire  lands  for  a  sewer 
admits  the  landowner's  right  and  cannot 
take  the  position  that  the  lands  in  ques- 
tion form  a  part  of  a  public  highway.  Vil- 
lage of  Medina  v.  Graves,  113  N.  Y.  Supp. 
52. 

A  railroad  company  subject  to  the  pro- 
visions of  the  Rapid  Transit  Act  is  not  au- 
thorized to  take  through  condemnation 
proceedings  the  fee  of  property  required  for 
its  use,  but  only  the  right  to  hold  such 
property  during  the  continuance  of  the  cor- 
porate existence.  Hudson  &  Manhattan  R. 
R.  Co.  v.  Wendel,  193  N.  Y.  166;  85  N.  E. 
1020. 

A  city  for  the  purpose  of  constructing 
and  maintaining  a  public  sewer,  may  con- 
demn lands  of  a  railroad  company  to  the 
extent  of  laying  the  sewer  under  its  tracks. 
Matter  of  City  of  Gloversville,  42  Misc.  559 ; 
87  N.  Y.  Supp.  612. 

Whatever  right  the  city  of  New  York  ac- 
quired by  a  statute  to  condemn  property  for 
public  use, — Held,  that  it  could  not  divest 
the  title  of  abutting  owners  to  the  center 
of  the  street  so  as  to  transfer  it  to  other 
private  owners.  Mott  v.  Eno,  97  App.  Div. 
580;  90  N.  Y.  Supp.  608. 

In  a  proceeding  to  condemn  the  westerly 
half  of  a  pier  on  the  East  river,  an  irrevoc- 
able license  to  erect  a  shed,  acted  upon, — 
Held,  to  be  included  as  an  appurtenance, 
and  paid  for  in  addition  to  the  value  of  the 
pier.  Matter  of  City  of  N.  Y.,  95  App.  Div. 
501;   88  N.  Y.  Supp.  906. 

Property  which  has  been  acquired  by  a 
railroad  company  and  that  is  used  and  nec- 
essary for  the  purposes  of  running  and  op- 
erating the  railroad  cannot  be  taken  by  the 
city  for  a  street  under  condemnation  pro- 
ceedings, except  by  a  special  legislative  au- 
thority, and  neither  the  provisions  of  the 
Consolidation  Act  nor  of  the  New  York  city 
charter,  both  being  general  statutes,  confer 
the  requisite  authority  for  the  purpose. 
Matter  of  Mayor,  52  Misc.  596;  102  N.  Y. 
Supp.  500. 

A  railroad  corporation  in  taking  land  is 
not  limited  to  its  present  use,  but  may  ac- 
quire for  its  prospective  use,  provided  the 
necessity  for  such  use,  in  the  immediate  fu- 
ture, is  established  beyond  reasonable  doubt 
lb. 
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The  State  is  authorized  to  acquire  title 
to  lands  upon  which  waters  are  stored  in- 
cluding such  as  lie  between  the  inlets  and 
bays  and  immediately  surrounding  the  same, 
and  the  act  of  the  superintendent  of  public 
works  in  determining  the  necessity  of  taking 
such  lands  will  not  ordinarily  be  interfered 
with  bv  the  courts.  People  v.  Fisher,  116 
App.  Div.  677;    101  N.  Y.  Supp.  1047. 

In  proceedings  by  the  city  of  New  York 
to  acquire  lands  for  water  supply  pursuant 
to  §  484,  etc.,  of  the  city  charter,  the  board 
of  estimate  and  apportionment  is  required 
to  determine  what  lands  shall  be  taken  and 
its  action  in  that  regard  cannot  be  over- 
ruled or  changed  by  either  the  commissioner 
of  water  supply  or  the  court.  Matter  of 
the  City  of  New  York,  116  App.  Div.  801; 
102  N.  Y.  Supp.  116. 

Under  L.  1895,  c.  986,  authorizing  the 
city  of  New  York  to  acquire  lands  in  fee 
for  a  bridge  over  the  Harlem  river  and  its 
approaches,  so  far  as  the  lands  were  taken 
for  the  bridge  itself,  the  city  took  a  fee 
simple  absolute  as  its  occupation  and  use 
thereof  would  be  inconsistent  with  every 
other  form  of  legal  title,  but  so  far  as  the 
lands  were  taken  for  street  purposes  the 
title  taken  by  the  city  was  coupled  with  a 
trust  that  they  shall*  not  be  used  for  any 
other  purpose,  and  in  regard  to  the  latter 
lands  consequential  damages  are  not  al- 
lowable. Matter  of  City  of  N.  Y.,  174  N. 
Y.  26. 

The  right  to  levy  a  tax  upon  the  prop- 
erty of  a  water  company  in  common  with 
other  taxpayers,  for  the  purchase  of  real 
estate  or  water  rights,  is  conditioned  upon 
the  performance  of  the  prerequisites  pre- 
scribed by  the  laws  of  this  state;  it  is  a 
mere  naked  power,  depending  wholly  upon 
statutory  authority,  and  the  creation  of 
specific  "  means  excludes  others.  Queens 
Countv  Water  Co.  v.  Monroe,  83  App.  Div. 
105;  82  N.  Y.  Supp.  610. 

The  board  of  water  commissioners  for  the 
village  of  White  Plains  had  no  authority  in 
1886  to  acquire  the  property  of  a  water 
company  by  contract,  and  in  the  subsequent 
condemnation  of  the  property  of  such  com- 
pany by  the  village,  the  existence  of  such 
contract  cannot  be  regarded  as  depreciating 
the  value  of  the  franchise  of  the  company. 
Matter  of  Water  Commissioners  of  White 
Plains,  176  N.  Y.  239. 

Permission  to  erect  a  shed  on  a  pier, 
owned  partly  by  the  city  of  New  York  and 
partly  by  a* private  individual,  is  an  incor- 
poreal hereditament  of  value,  and  compen- 
sation therefor  must  be  given  to  the  private 
owner,  when  the  pier  is  taken  by  eminent 
domain,  even  though  the  shed  erected 
thereon  is  subject  to  the  regulations  of  the 
police  power  of  the  city,  and  the  shed  has 
been  partially  destroyed  by  fire.  Matter  of 
City  of  N.  Y.,  117  App.  Div.  553;  102  N.  Y. 
Supp.  667. 

No  such  right  exists  as  to  any  pier  for 
which  no  shedding  privilege  has  been 
granted,  nor  is  any  compensation  due  be- 
cause such  privilege  may  be  granted  at  some 
future  time.     lb. 


Land  originally  under  water  but  filled  in 
to  the  level  of  the  street — Held,  to  be  im- 
proved land.  Matter  of  City  of  N.  Y.,  120 
App.  Div.  849. 

Lands  already  taken  by  condemnation  or 
acquired  by  purchase  for  public  use  should 
not  be  taken  for  another  public  use  unless 
the  reasons  therefor  are  special,  unusual 
and  peculiar.  For  this  reason  it  has  been 
frequently  held  that  where  lands  have  once 
been  taken  or  acquired  for  public  use,  they 
cannot  be  taken  for  another  public  use,  at 
least  if  such  other  public  use  would  in- 
terfere with  or  destroy  the  public  use  first 
acquired,  unless  the  intention  of  the  legis- 
lature that  such  lands  should  be  so  taken 
is  shown  by  express  terms  or  necessary  im- 
plication. N.  Y.  Central,  etc.,  R.  R.  Co. 
v.  City  of  Buffalo,  200  N.  Y.  113;  93  N.  E. 
520. 

Lands  under  the  waters  of  the  Hudson 
river  the  title  to  which  remains  in  the  state 
may  be  the  subject  of  condemnation  proceed- 
ings instituted  by  a  railroad  corporation. 
N.  Y.  Central,  etc.,  R.  R.  Co.  v.  Matthews, 
70  Misc.  567;  128  N.  Y.  Supp.  138,  affl'd 
144  App.  Div.  732;  129  N.  Y.  Supp.  828. 

As  the  common  council  ordinance  of  1847 
whereby  the  city  of  New  York  gave  the 
Hudson  River  Railroad  permission  to  con- 
struct a  double  track  along  the  Hudson 
river  from  Spuyten  Duyvil  Creek  to  Canal 
street  left  in  the  city  the  fee  title  to  land 
between  high  and  low  water  mark  and  be- 
yond low  water  which  it  had  by  the  Dongan 
Charter  and  L.  1826,  c  58  and  L.  1837,  c 
182  and  under  a  grant  by  the  city  to  the 
upland  owner  saving  and  reserving  so  much 
of  the  grant  as  formed  part  of  intended 
streets  shown  on  the  map,  the  city  retained 
title  to  the  land  on  the  streets,  it  is  error 
to  hold  in  a  proceeding  to  acquire  title  to 
so  much  of  the  land  required  to  construct 
a  street  to  the  river  as  was  not  already 
owned  by  the  city  that  the  city  had  no 
title  to  any  portion  of  the  street  between 
the  east  line  of  the  railroad  and  the  Hud- 
son river.  Matter  of  City  of  New  York, 
143  App.  Div.  258;   128  N.  Y.  Supp.  589. 

Vesting  of  title. — Failure  to  enter  and 
record,  as  required  by  the  statute,  the  final 
order  in  proceedings  to  condemn  land  for  a 
railroad  right  of  way  under  L.  1850,  c.  140, 
8  18,  will  not  prevent  the  interest  acquired 
from  condemnation  from  vesting  where  the 
owner  has  allowed  the  railroad  company 
to  enter  upon  the  land  and  accepted  pay- 
ment of  the  award  and  no  rights  of  pur- 
chasers without  notice  intervene.  Scheer  v. 
Long  Island  R.  R.  Co.,  127  App.  Div.  267; 
111  N.  Y.  Supp.  569. 

The  board  of  estimate  and  apportionment 
of  the  city  of  New  York  has  power  by  reso- 
lution to  lhodify  previous  resolutions  in  re- 
spect to  the  date  when  property  condemned 
for  city  purposes  shall  be  vested  in  the  city. 
Simpson  v.  Berkowitz,  59  Misc.  160;  110 
N.  Y.  Supp.  485. 

Change  of  grade. — Where  a  landowner 
conveys  Tots  abutting  on  land  proposed  to  be 
taken  for  a  public  street,  with  easements  to 
his  grantees  of  light,  air  and  access  over 
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such  land,  reserving  to  himself  the  fee 
thereof,  his  subsequent  conveyance  to  the 
city  of  the  fee  of  said  street  does  not  de- 
prive his  grantees  of  the  abutting  lots  of 
their  right  to  compensation  for  damages 
caused  by  a  change  of  grade.  Matter  of 
Mayor,  118  App.  Div.  874. 

Under  the  Grade  Crossing  Act  affecting 
the  city  of  Buffalo,  where  on  parcel  of  real 
property  abutting  upon  a  street  owned  by 
an  individual  or  corporation,  and  another 
piece  of  property  not  abutting  on  said  street 
is  used  in  connection  therewith  and  as  a 
whole  in  the  prosecution  of  a  business,  the 
owner  of  property  abutting  upon  such  street 
may  recover  not  only  for  damages  done  to 
such  real  estate  owned  by  him  abutting  upon 
such  street,  and  to  the  buildings  and  ma- 
chinery erected  thereon,  but  also  for  the 
damage  done  to  the  parcel  not  so  abutting, 
where  the  whole  is  used  as  one  plant  and 
is  necessary  in  the  conduct  of  a  single  busi- 
ness. Matter  of  Grade  Crossing  Commis- 
sioners, 116  App.  Div.  549;  101  N.  Y.  Supp. 
928. 

Lessee's  interest. — Upon  the  condemna- 
tion of  property  occupied  by  a  lessee  the 
parties  to  the  lease  are  authorized  as  a  con- 
dition to  a  release  by  the  lessees  of  a  part 
of  their  claim  to  make  an  apportionment  of 
an  item  of  damage  which  would  have  consti- 
tuted a  proper  part  of  the  total  award  if 
the  lessee's  entire  interest  had  been  released 
to  the  owners.  Matter  of  City  of  New  York, 
193  N.  Y.  117;  85  N.  E.  1064. 

The  landlord  and  tenant  may  agree  upon 
an  apportionment  of  the  damages  which 
either  of  them  might  lawfully  claim  if  he 
were  the  owner  of  the  entire  state.     lb. 

Reservation  by  lessee. — By  the  surren- 
der of  the  leasehold  estate  to  the  lessors 
as  of  the  date  on  which  title  to  the  prop- 
erty which  was  on  the  water  front  vested 
in  the  city,  the  lessee,  though  it  tried  to  re- 
serve to  itself  some  claim  for  damages,  by 
the  following  language:  "It  is  expressly 
understood  thai  this  surrender  and  assign- 
ment shall  not  and  does  not  include  or  af- 
fect any  claim  against  the  city  for  damages 
sustained  by  the  company  because  of  the 
portion  of  said  premises  (other  than  the 
bulkhead)  and  the  company's  fixtures  being 
rendered  unfit  for  the  purposes  of  the  com- 
pany by  reason  of  the  condemnation  of  the 
said  bulkhead  by  the  city,  which  said  claim 
or  claims,  are  hereby  expressly  reserved," 
nevertheless  parted  with  all  claims  for  dam- 
ages. Matter  of  City  of  New  York,  125 
App.  Div.  393;  109  N.  Y.  Supp.  921,  modf'd 
193  N.  Y.  117;   85  N.  E.   1064. 

Easements. — In  awarding  damages  for 
easements  taken  by  an  elevated  railroad 
benefits  from  the  railroad  may  be  offset, 
though  the  rule  be  otherwise  as  to  tangible 
property.  Matter  of  Manhattan  Railway 
Co.  v.  Stuyvesant,  126  App.  Div.  848;  111 
N.  Y.  Supp.  222. 

When  the  difficulty  of  proving  the  value 
of  property  taken  in  condemnation  proceed- 
ings by  any  other  method  is  great,  evidence 
of  what  was  paid  for  another  parcel  similar- 
ly situated  is  admissible.    lb. 


The  owner  of  property  abutting  on  a  pub- 
lic street  has  an  easement  of  which  he  can- 
not be  deprived  without  compensation,  and 
when  proceedings  to  close  a  street  are  insti- 
tuted under  an  act  (L.  1895,  c.  1006)  which 
does  not  fix  the  time  when  title  shall  vest  in 
the  easements  destroyed  or  when  the  city 
shall  enter,  or  when  interest  on  the  award 
shall  begin  to  run.  and  there  is  no  provision 
for  compensation  for  the  period  between  the 
closing  of  the  street  by  resolution  of  the 
municipal  authorities  and  the  confirmation 
of  the  report  awarding  damages,  the  owner 
is  entitled  to  an  injunction  against  the  erec- 
tion of  a  barrier  without  an  archway  which 
cuts  off  access  to  his  property.  Gil  lender  v. 
City  of  New  York,  127  App.  Div.  612;  111 
N.  Y.  Supp.  1051. 

Maps. — Laws  of  1905,  c  723,  §  2,  re- 
quiring a  municipal  corporation,  before  at 
quiring  lands  for  "new  or  additional  sources 
of  water  supply"  to  submit  maps  to  the  State 
commission  and  procure  its  approval,  applies 
only  to  the  obtaining  of  new  land  and  not  to 
the  condemnation  of  a  water  plant  already 
established.  Village  of  Waverly  v.  VVaverlv 
Water  Co.,  117  App.  Div.  336*;  101  N.  Y. 
Supp.  1070. 

When  right  of  condemnation  may  be 
exercised. — A  railroad  company  can  take 
land  for  railroad  purposes  only  where  a 
necessity  exists,  which  is  recognized  by  stat- 
ute, and  provided  for  therein ;  and,  when  a 
railroad  company  claims  such  right,  it  must 
make  out  a  case  within  the  statute.  Erie 
R.  Co.  v.  Steward,  170  N.  Y.  172;  63  N.  E. 
Rep.  118. 

Where  a  railroad  company  is  organized, 
under  Laws  1892.  c.  688,  §  3,  as  successor 
by  reorganization  of  a  railroad  company 
created  by  special  act.  and  such  original 
company  has  exercised  all  the  power  of  emi- 
nent domain  given  it  by  its  charter,  such 
power  is  exhausted;  and  the  reorganized 
company  cannot  change  the  route  of  the  rail- 
road, and  acquire  land  by  condemnation  for 
purposes  of  such  change,  unless  the  power 
to  condemn  such  land  has  been  conferred 
upon  it  by  a  subsequent  statute.     lb. 

Railroad  Law  giving  power  to  condemn 
land  necessary  for  the  construction,  opera- 
tion, and  maintenance  of  its  railroad,  do 
not  authorize  a  railroad  corporation  having 
a  completed  road  through  an  incorporated 
village  to  condemn  land  for  a  new  and 
fttraighter  line  through  such  village,  to  be 
used  as  a  short  cut  and  an  additional  main 
line.    lb. 

The  trial  court  granted  an  injunction  per- 
petually restraining  an  electric  street  rail- 
way from  constructing  its  road  on  a  street 
the  fee  of  which  was  in  the  abutting  owners. 
The  judgment  was  affirmed  by  the  appellate 
division.  Held,  that  the  court  of  appeals 
could  modify  such  judgment  so  as  to  pro- 
vide that  it  should  not  prevent  the  railway 
company  from  bringing  condemnation  pro- 
ceedings, and  that  if  the  rights  of  the 
abutting  owners  were  acquired,  and  com- 
pensation paid,  it  should  not  be  prevented 
from  entering  on  the  premises  for  operating 
its  road.    Peck  v.  Schenectady  Ry.  Co.,  170 
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N.  Y.  298;  63  N.  E.  357;  and  see  Adee  v. 
Nassau  Electric  R.  Co.,  72  App.  Div.  404; 
76  N.  Y.  Supp.  589. 

While  the  legislature  has  power  to  provide 
for  the  abolition  of  grade  crossings  of  city 
streets,  abutting  owners  on  the  streets, 
though  having  title  only  to  the  mar- 
gin thereof,  have  incorporeal  rights  of  light, 
air,  and  access  in  the  nature  of  easements, 
in  the  street  itself,  of  which  they  cannot  be 
deprived,  for  such  purposes,  without  com- 
pensation being  made  under  Const.  Art.  1, 
§  6,  declaring  that  private  property  shall 
not  be  taken  for  public  use  without  just 
compensation.  Egerer  v.  N.  Y.  O.  &  H.  R. 
Co.,  70  App.  Div.  421 ;  75  N.  Y.  Supp.  476. 
Proceedings  may  be  maintained  to  con- 
demn a  company's  waterworks  system.  Mat- 
ter Board  of  Water  Commissioners,  71  App. 
Div.  544;  76  N.  Y.  Supp.  11. 

As  to  individual  water  rights.  See  Mat- 
ter of  Daly,  72  App.  Div.  394;  76  N.  Y. 
Supp.  28. 

An  owner  of  land  across  which  a  drain 
has  been,  built  by  commissioners  appointed 
under  the  drainage  act  without  condemna- 
tion proceedings  can  apply  for  an  appraisal 
of  the  land  or  right  bo  taken  after  the  work 
has  been  done.  Matter  of  Hodge,  28  Misc. 
104;  59  N.  Y.  Supp.  775,  Sp.  T. 

The  supreme  court  has  jurisdiction  of  con- 
demnation proceedings  brought  by  an  owner 
of  land  across  which  a  drain  has  been  built 
by  commissioners  appointed  under  the  drain- 
age act.     lb. 

A  corporation,  having  the  right  of  eminent 
domain,  may,  by  condemnation,  acquire  the 
right  to  interfere  with  the  enjoyment  of 
private  property  by  the  operation  of  its 
trains  adjacent  thereto,  since  such  use  is 
in.  the  nature  of  an  easement  in  the  owner's 
land,  which  can  be  conveyed  as  an  interest 
therein.  Long  Island  Railroad  Co.  v.  Gar- 
vey,  159  N.  Y.  334;  54  N.  E.  60. 

Laws  1851,  c.  207,  §  4,  as  amended  by 
Laws  1894,  c  712,  which  provides  that 
persons  desirous  of  floating  logs  down  the 
Moose  river  may  construct  a  chute  or  apron 
in  connection  with  any  dam  therein,  and 
may  reconstruct  any  booms  in  such  man- 
ner aa  to  allow  logs  to  pass,  doing  no  un- 
necessary damage  to  the  owner  or  occu- 
pants of  said  boom,  and  paying  to  such 
occupant  or  owner  all  damage  that  he  or 
they  may  sustain  by  reason  of  the  floating 
of  logs  and  timber  or  the  alteration  of  dams 
or  booms,  does  not  authorize  the  condemna- 
tion of  a  right  in  the  stream  and  of  a  strip 
of  land  along  the  banks  thereof.  Matter  of 
Thomson,  86  Hun  405 ;  33  N.  Y.  Supp.  467. 
The  condemnation  law  merely  regulates 
procedure  in  condemnation  proceedings,  and 
authorizes  such  procedure  only  when  the 
person  instituting  it  has  authority,  under 
such  independent  statute,  to  acquire  the 
title  to  the  property.     lb. 

An  order  denying  a  motion  to  dismiss  the 
petition  in  a  condemnation  proceeding,  and 
appointing  a  referee  to  hear  and  determine 
the  issues,  is  appealable.    lb. 

A  cemetery  association  whose  charter  or 
by-laws  do  not  exclude  anyone  from  purchas- 


ing a  lot  on  equal  terms  with  others  may 
condemn  lands.  Cemetery  Ass'n  v.  Brandes, 
14  Misc.  270;  35  N.  Y.  Supp.  1015;  70  State 
Rep.  674,  Sp.  T. 

Foreign  railroad  corporations  may  main- 
tain condemnation  proceedings.  N.  Y.,  New 
Haven,  etc.,  R.  R.  Co.  v.  Welsh,  143  N.  Y. 
411. 

Municipality  may  take  land  not  actually 
required  for  the  traveled  way,  in  order  to 
afford  ample  space  for  light  and  air,  beauty 
and  adornment,  under  legislative  authority. 
Matter  of  Curran,  38  App.  Div.  82;  55  N. 
Y.  Supp.  1018,  aftVg  25  Misc.  432;  54  N. 
Y.  Supp.  917. 

Plaintiff,  a  railroad  corporation  seeking  to 
take  property  in  invitum,  must  show  stat- 
utory authority,  and  the  statute  claimed  to 
confer  it,  is  to  be  strictly  construed.  Erie 
R.  R.  Co.  v.  Steward,  61  App.  Div.  480;  70 
N.  Y.  Supp.  698. 

Where  railroad  company  had  been  located 
and  in  operation  for  many  years,  and  it 
was  intended  to  extend  the  line  to  a  point 
half  a  mile  distant  and  to  reach  the  same 
by  running  three  miles  to  avoid  steep  grades, 
proceedings  could  not  be  maintained.     lb. 

Right  of  village  to  condemn  land  for  its 
proposed  water  works  is  not  to  be  precluded 
by  action  of  a  corporation  organized  after 
village  had  filed  its  plans,  which  bought 
the  lands  without  filing  a  map  or  making 
a  valid  contract  for  use  of  water  supply. 
Village  of  Fultonville  v.  F.  W.  W.  Co.,  35 
Misc.  426;  71  N.  Y.  Supp.  1009,  Sp.  T. 

Property  required  by  the  State  for  canal 
purposes  may  be  taken  in  a  summary  way 
without  the  aid  of  judicial  proceedings;  the 
title  or  the  right  to  the  use  may  be  ac- 
quired at  any  time,  and  need  not  be  ob- 
tained in  advance.  Waterloo  Wool.  Mfg. 
Co.  v.  Shanahan,  128  N.  Y.  345,  rev'g  58 
Hun  50. 

The  right  of  eminent  domain  existed  be- 
fore the  Constitution,  but  is  recognized  by 
it.  Heyward  v.  Mayor,  7  N.  Y.  314;  Wal- 
lace v.  Karlenowefski,  19  Barb.  118. 

Must  be  for  public  use.— The  use  must 
be  public  and  compensation  must  be  paid 
to  the  owner.  People  v.  Smith,  21  N.  Y. 
595;  Embury  v.  Connor,  3  N.  Y.  511;  Buf- 
falo &  N.  Y.  R.  R.  Co.  v.  Brainard,  9  N.  Y. 
100;  Beekman  v.  Sar.  &  Schen.  R.  R.  Co., 
3  Paige  45;  Varick  v.  Smith,  5  Paige  137. 
While  private  property  cannot  be  taken 
for  public  use  without  just  compensation, 
yet  no  merely  consequential  damage  to  prop- 
erty, even  though  it  may  temporarily  deprive 
the  owner  of  its  use,  is  a  taking  of  such 
property  within  the  meaning  of  the  consti- 
tutional provision.  A  farm,  located  upon 
Canandaigua  lake,  was  flooded  by  reason  of 
a  coffer-dam  erected  in  the  outlet  of  the 
lake,  pursuant  to  the  provisions  of  an  act 
of  the  legislature  authorizing  it  to  be  done 
for  the  purpose  of  maintaining  the  waters 
of  Canandaigua  lake  at  the  height  or  level 
specified  therein.  The  coffer-dam  was  con- 
structed for  the  purpose  of  facilitating  the 
building  of  a  lock  or  bulk-head  at  the  outlet 
of  the  lake  and  to  rebuild  a  bridge,  the  for- 
mer being  authorized  under  an  express  act 


4920 


CONDEMNATION    OF    HEAL    PROPERTY. 


13359 
c.  23, 1. 1 


such  land,  reserving  to  himself  the  fee 
thereof,  his  subsequent  conveyance  to  the 
city  of  the  fee  of  said  street  does  not  de- 
prive his  grantees  of  the  abutting  lots  of 
their  right  to  compensation  for  damages 
caused  by  a  change  of  grade.  Matter  of 
Mayor,  118  App.  Div.  874. 

Under  the  Grade  Crossing  Act  affecting 
the  city  of  Buffalo,  where  on  parcel  of  real 
property  abutting  upon  a  street  owned  by 
an  individual  or  corporation,  and  another 
piece  of  property  not  abutting  on  said  street 
is  used  in  connection  therewith  and  as  a 
whole  in  the  prosecution  of  a  business,  the 
owner  of  property  abutting  upon  such  street 
may  recover  not  only  for  damages  done  to 
such  real  estate  owned  by  him  abutting  upon 
such  street,  and  to  the  buildings  and  ma- 
chinery erected  thereon,  but  also  for  the 
damage  done  to  the  parcel  not  so  abutting, 
where  the  whole  is  used  as  one  plant  and 
is  necessary  in  the  conduct  of  a  single  busi- 
ness. Matter  of  Grade  Crossing  Commis- 
sioners, 116  App.  Div.  549;  101  N.  Y.  Supp. 
928. 

Lessee's  interest. — Upon  the  condemna- 
tion of  property  occupied  by  a  lessee  the 
parties  to  the  lease  are  authorized  as  a  con- 
dition to  a  release  by  the  lessees  of  a  part 
of  their  claim  to  make  an  apportionment  of 
an  item  of  damage  which  would  have  consti- 
tuted a  proper  part  of  the  total  award  if 
the  lessee's  entire  interest  had  been  released 
to  the  owners.  Matter  of  City  of  New  York, 
193  N.  Y.  117;  85  N.  E.  1064. 

The  landlord  and  tenant  may  agree  upon 
an  apportionment  of  the  damages  which 
either  of  them  might  lawfully  claim  if  he 
were  the  owner  of  the  entire  state.     lb. 

Reservation  by  lessee. — By  the  surren- 
der of  the  leasehold  estate  to  the  lessors 
as  of  the  date  on  which  title  to  the  prop- 
erty which  was  on  the  water  front  vested 
in  the  city,  the  lessee,  though  it  tried  to  re- 
serve to  itself  some  claim  for  damages,  by 
the  following  language:  "It  is  expressly 
understood  that  this  surrender  and  assign- 
ment shall  not  and  does  not  include  or  af- 
fect any  claim  against  the  city  for  damages 
sustained  by  the  company  because  of  the 
portion  of  said  premises  (other  than  the 
bulkhead)  and  the  company's  fixtures  being 
rendered  unfit  for  the  purposes  of  the  com- 
pany by  reason  of  the  condemnation  of  the 
said  bulkhead  by  the  city,  which  said  claim 
or  claims,  are  hereby  expressly  reserved," 
nevertheless  parted  with  all  claims  for  dam- 
ages. Matter  of  Citv  of  New  York,  125 
App.  Div.  393;  109  N!  Y.  Supp.  921,  modf'd 
193  N.  Y.   117;   85  N.  E.  1064. 

Easements. — In  awarding  damages  for 
easements  taken  by  an  elevated  railroad 
benefits  from  the  railroad  may  be  offset, 
though  the  rule  be  otherwise  as  to  tangible 
property.  Matter  of  Manhattan  Railway 
Co.  v.  Stuyvesant,  126  App.  Div.  848;  111 
N.  Y.  Supp.  222. 

When  the  difficulty  of  proving  the  value 
of  property  taken  in  condemnation  proceed- 
ings by  any  other  method  is  great,  evidence 
of  what  was  paid  for  another  parcel  similar- 
ly situated  is  admissible.     lb. 


The  owner  of  property  abutting  on  a  pub- 
lic street  has  an  easement  of  which  he  can- 
not be  deprived  without  compensation,  and 
when  proceedings  to  close  a  street  are  insti- 
tuted under  an  act  (L.  1895,  c.  1006)  which 
does  not  fix  the  time  when  title  shall  vest  in 
the  easements  destroyed  or  when  the  city 
shall  enter,  or  when  interest  on  the  award 
shall  begin  to  run.  and  there  is  no  provision 
for  compensation  for  the  period  between  the 
closing  of  the  street  by  resolution  of  the 
municipal  authorities  and  the  confirmation 
of  the  report  awarding  damages,  the  owner 
is  entitled  to  an  injunction  against  the  erec- 
tion of  a  barrier  without  an  archway  which 
cuts  off  access  to  his  property.  Gillender  v. 
City  of  New  York,  127  App^  Div.  612;  111 
N.  Y.  Supp.  1051. 

Maps. — Laws  of  1905,  c,  723,  §  2,  re- 
quiring a  municipal  corporation,  before  at 
quiring  lands  for  "new  or  additional  sources 
of  water  supply"  to  submit  maps  to  the  State 
commission  and  procure  its  approval,  applies 
only  to  the  obtaining  of  new  land  and  not  to 
the  condemnation  of  a  water  plant  already 
established.  Village  of  Waverly  v.  WaverlV 
Water  Co.,  117  App.  Div.  336;  101  N.  Y. 
Supp.  1070. 

When  right  of  condemnation  may  be 
exercised. — A  railroad  company  can  take 
land  for  railroad  purposes  only  where  a 
necessity  exists,  which  is  recognized  by  stat- 
ute, and  provided  for  therein;  and,  when  a 
railroad  company  claims  such  right,  it  must 
make  out  a  case  within  the  statute.  Erie 
R.  Co.  v.  Steward,  170  N.  Y.  172;  63  N.  E. 
Rep.  118. 

Where  a  railroad  company  is  organized, 
under  Laws  1892,  c.  688,  §  3,  as  successor 
by  reorganization  of  a  railroad  company 
created  by  special  act.  and  such  original 
company  has  exercised  all  the  power  of  emi- 
nent domain  given  it  by  its  charter,  such 
power  is  exhausted;  and  the  reorganized 
company  cannot  change  the  route  of  the  rail- 
road, and  acquire  land  by  condemnation  for 
purposes  of  such  change,  unless  the  power 
to  condemn  such  land  has  been  conferred 
upon  it  by  a  subsequent  statute.     lb. 

Railroad  Law  giving  power  to  condemn 
land  necessary  for  the  construction,  opera- 
tion, and  maintenance  of  its  railroad,  do 
not  authorize  a  railroad  corporation  having 
a  completed  road  through  an  incorporated 
village  to  condemn  land  for  a  new  and 
straighter  line  through  such  village,  to  be 
used  as  a  short  cut  and  an  additional  main 
line.    lb. 

The  trial  court  granted  an  injunction  per- 
petually restraining  an  electric  street  rail- 
way from  constructing  its  road  on  a  street 
the  fee  of  which  was  in  the  abutting  owners. 
The  judgment  was  affirmed  by  the  appellate 
division.  Held,  that  the  court  of  appeals 
could  modify  such  judgment  so  as  to  pro- 
vide that  it  should  not  prevent  the  railway 
company  from  bringing  condemnation  pro- 
ceedings, and  that  if  the  rights  of  the 
abutting  owners  were  acquired,  and  com- 
pensation paid,  it  should  not  be  prevented 
from  entering  on  the  premises  for  operating 
its  road.     Peck  v.  Schenectady  Ry.  Co.,  170 
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N.  Y.  298;  63  N.  E.  357;  and  see  Adee  v. 
Nassau  Electric  R.  Oo.,  72  App.  Div.  404; 
76  N.  Y.  Supp.  589. 

While  the  legislature  has  power  to  provide 
for  the  abolition  of  grade  crossings  of  city 
streets,  abutting  owners  on  the  streets, 
though  having  title  only  to  the  mar- 
gin thereof,  have  incorporeal  rights  of  light, 
air,  and  access  in  the  nature  of  easements, 
in  the  street  itself,  of  which  they  cannot  be 
deprived,  for  such  purposes,  without  com- 
pensation being  made  under  Const.  Art.  1, 
§  6,  declaring  that  private  property  shall 
not  be  taken  for  public  use  without  just 
compensation.  Egerer  v.  N.  Y.  C.  A  H.  R. 
Co.,  70  App.  Div.  421 ;  75  N.  Y.  Supp.  476. 
Proceedings  may  be  maintained  to  con- 
demn a  company's  waterworks  system.  Mat- 
ter Board  of  Water  Commissioners,  71  App. 
Div.  544;  76  N.  Y.  Supp.  11. 

As  to  individual  water  rights.  See  Mat- 
ter of  Daly,  72  App.  Div.  394;  76  N.  Y. 
Supp.  28. 

An  owner  of  land  across  which  a  drain 
has  been  built  by  commissioners  appointed 
under  the  drainage  act  without  condemna- 
tion proceedings  can  apply  for  an  appraisal 
of  the  land  or  right  so  taken  after  the  work 
has  been  done.  Matter  of  Hodge,  28  Misc. 
104;  59  N.  Y.  Supp.  775,  Sp.  T. 

The  supreme  court  has  jurisdiction  of  con- 
demnation proceedings  brought  by  an  owner 
of  land  across  which  a  drain  has  been  built 
by  commissioners  appointed  under  the  drain- 
age act.     lb. 

A  corporation,  having  the  right  of  eminent 
domain,  may,  by  condemnation,  acquire  the 
right  to  interfere  with  the  enjoyment  of 
private  property  by  the  operation  of  its 
trains  adjacent  thereto,  since  such  use  is 
in  the  nature  of  an  easement  in  the  owner's 
land,  which  can  be  conveyed  as  an  interest 
therein.  Long  Island  Railroad  Oo.  v.  Gar- 
vey,  159  N.  Y.  334 ;  54  N.  E.  60. 

Laws  1851,  c.  207,  §  4,  as  amended  by 
Laws  1894,  c.  712,  which  provides  that 
persons  desirous  of  floating  logs  down  the 
Moose  river  may  construct  a  chute  or  apron 
in  connection  with  any  dam  therein,  and 
may  reconstruct  any  booms  in  such  man- 
ner aa  to  allow  logs  to  pass,  doing  no  un- 
necessary damage  to  the  owner  or  occu- 
pants of  said  boom,  and  paying  to  such 
occupant  or  owner  all  damage  that  he  or 
they  may  sustain  by  reason  of  the  floating 
of  logs  and  timber  or  the  alteration  of  dams 
or  booms,  does  not  authorize  the  condemna- 
tion of  a  right  in  the  stream  and  of  a  strip 
of  land  along  the  banks  thereof.  Matter  of 
Thomeon,  86  Hun  405 ;  33  N.  Y.  Supp.  467. 
The  condemnation  law  merely  regulates 
procedure  in  condemnation  proceedings,  and 
authorizes  such  procedure  only  when  the 
person  instituting  it  has  authority,  under 
such  independent  statute,  to  acquire  the 
title  to  the  property.    lb. 

An  order  denying  a  motion  to  dismiss  the 
petition  in  a  condemnation  proceeding,  and 
appointing  a  referee  to  hear  and  determine 
the  issues,  is  appealable.     lb. 

A  cemetery  association  whose  charter  or 
by-laws  do  not  exclude  anyone  from  purchas- 


ing a  lot  on  equal  terms  with  others  may 
condemn  lands.  Cemetery  Ass'n  v.  Brandes, 
14  Misc.  270;  35  N.  Y.  Supp.  1015;  70  State 
Rep.  674,  Sp.  T. 

Foreign  railroad  corporations  may  main- 
tain condemnation  proceedings.  N.  Y.,  New 
Haven,  etc.,  R.  R.  Co.  v.  Welsh,  143  N.  Y. 
411. 

Municipality  may  take  land  not  actually 
required  for  the  traveled  way,  in  order  to 
afford  ample  space  for  light  and  air,  beauty 
and  adornment,  under  legislative  authority. 
Matter  of  Curran,  38  App.  Div.  82;  55  N. 
Y.  Supp.  1018,  aflVg  25  Misc.  432;  54  N. 
Y.  Supp.  917. 

Plaintiff,  a  railroad  corporation  seeking  to 
take  property  in  invitum,  must  show  stat- 
utory authority,  and  the  statute  claimed  to 
confer  it,  is  to  be  strictly  construed.  Erie 
R.  R.  Co.  v.  Steward,  61  App.  Div.  480;  70 
N.  Y.  Supp.  698. 

WJiere  railroad  company  had  been  located 
and  in  operation  for  many  years,  and  it 
was  intended  to  extend  the  line  to  a  point 
half  a  mile  distant  and  to  reach  the  same 
by  running  three  miles  to  avoid  steep  grades, 
proceedings  could  not  be  maintained.    lb. 

Right  of  village  to  condemn  land  for  its 
proposed  water  works  is  not  to  be  precluded 
by  action  of  a  corporation  organized  after 
village  had  filed  its  plans,  which  bought 
the  lands  without  filing  a  map  or  making 
a  valid  contract  for  use  of  water  supply. 
Village  of  Fultonville  v.  F.  W.  W.  Co.,  35 
Misc.  426;  71  N.  Y.  Supp.  1009,  Sp.  T. 

Property  required  by  the  State  for  canal 
purposes  may  be  taken  in  a  summary  way 
without  the  aid  of  judicial  proceedings;  the 
title  or  the  right  to  the  use  may  be  ac- 
quired at  any  time,  and  need  not  be  ob- 
tained in  advance.  Waterloo  Wool.  Mfg. 
Co.  v.  Shanahan,  128  N.  Y.  345,  rev'g  58 
Hun  50. 

The  right  of  eminent  domain  existed  be- 
fore the  Constitution,  but  is  recognized  by 
it.  Heyward  v.  Mayor,  7  N.  Y.  314;  Wal- 
lace v.  Karlenowefski,  19  Barb.  118. 

Must  be  for  public  use.— The  use  must 
be  public  and  compensation  must  be  paid 
to  the  owner.  People  v.  Smith,  21  N.  Y. 
595;  Embury  v.  Connor,  3  N.  Y.  511;  Buf- 
falo &,  N.  Y.  R.  R.  Co.  v.  Brainard,  9  N.  Y. 
100;  Beekman  v.  Sar.  &.  Schen.  R.  R.  Co., 
3  Paige  45;  Varick  v.  Smith,  5  Paige  137. 
While  private  property  cannot  be  taken 
for  public  use  without  just  compensation, 
yet  no  merely  consequential  damage  to  prop- 
erty, even  though  it  may  temporarily  deprive 
the  owner  of  its  use,  is  a  taking  of  such 
property  within  the  meaning  of  the  consti- 
tutional provision.  A  farm,  located  upon 
Canandaigua  lake,  was  flooded  by  reason  of 
a  coffer-dam  erected  in  the  outlet  of  the 
lake,  pursuant  to  the  provisions  of  an  act 
of  the  legislature  authorizing  it  to  be  done 
for  the  purpose  of  maintaining  the  waters 
of  Canandaigua  lake  at  the  height  or  level 
specified  therein.  The  coffer-dam  was  con- 
structed for  the  purpose  of  facilitating  the 
building  of  a  lock  or  bulk-head  at  the  outlet 
of  the  lake  and  to  rebuild  a  bridge,  the  for- 
mer being  authorized  under  an  express  act 
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such  land,  reserving  to  himself  the  fee 
thereof,  his  subsequent  conveyance  to  the 
city  of  the  fee  of  said  street  does  not  de- 
prive his  grantees  of  the  abutting  lots  of 
their  right  to  compensation  for  damages 
caused  by  a  change  of  grade.  Matter  of 
Mayor,  118  App.  Div.  874. 

Under  the  Grade  Crossing  Act  affecting 
the  city  of  Buffalo,  where  on  parcel  of  real 
property  abutting  upon  a  street  owned  by 
an  individual  or  corporation,  and  another 
piece  of  property  not  abutting  on  said  street 
is  used  in  connection  therewith  and  as  a 
whole  in  the  prosecution  of  a  business,  the 
owner  of  property  abutting  upon  such  street 
may  recover  not  only  for  damages  done  to 
such  real  estate  owned  by  him  abutting  upon 
such  street,  and  to  the  buildings  and  ma- 
chinery erected  thereon,  but  also  for  the 
damage  done  to  the  parcel  not  so  abutting, 
where  the  whole  is  used  as  one  plant  and 
is  necessary  in  the  conduct  of  a  single  busi- 
ness. Matter  of  Grade  Crossing  Commis- 
sioners, 116  App.  Div.  549;  101  N.  Y.  Supp. 
928. 

Lessee's  interest. — Upon  the  condemna- 
tion of  property  occupied  by  a  lessee  the 
parties  to  the  lease  are  authorized  as  a  con- 
dition to  a  release  by  the  lessees  of  a  part 
of  their  claim  to  make  an  apportionment  of 
an  item  of  damage  which  would  have  consti- 
tuted a  proper  part  of  the  total  award  if 
the  lessee's  entire  interest  had  been  released 
to  the  owners.  Matter  of  City  of  New  York, 
193  N.  Y.  117;  85  N.  E.  1064. 

The  landlord  and  tenant  may  agree  upon 
an  apportionment  of  the  damages  which 
either  of  them  might  lawfully  claim  if  he 
were  the  owner  oi  the  entire  state.     lb. 

Reservation  by  lessee. — By  the  surren- 
der of  the  leasehold  estate  to  the  lessors 
as  of  the  date  on  which  title  to  the  prop- 
erty which  was  on  the  water  front  vested 
in  the  city,  the  lessee,  though  it  tried  to  re- 
serve to  itself  some  claim  for  damages,  by 
the  following  language:  "It  is  expressly 
understood  that  this  surrender  and  assign- 
ment shall  not  and  does  not  include  or  af- 
fect any  claim  against  the  city  for  damages 
sustained  by  the  company  because  of  the 
portion  of  said  premises  (other  than  the 
bulkhead)  and  the  company's  fixtures  being 
rendered  unfit  for  the  purposes  of  the  com- 
pany by  reason  of  the  condemnation  of  the 
said  bulkhead  by  the  city,  which  said  claim 
or  claims,  are  hereby  expressly  reserved," 
nevertheless  parted  with  all  claims  for  dam- 
ages. Matter  of  Citv  of  New  York,  125 
App.  Div.  393 ;  109  N*  Y.  Supp.  921,  modf 'd 
193  N.  Y.  117;  85  N.  E.  1064. 

Easements. — In  awarding  damages  for 
easements  taken  by  an  elevated  railroad 
benefits  from  the  railroad  may  be  offset, 
though  the  rule  be  otherwise  as  to  tangible 
property.  Matter  of  Manhattan  Railway 
Co.  v.  Stuyvesant,  126  App.  Div.  848;  111 
N.  Y.  Supp.  222. 

When  the  difficulty  of  proving  the  value 
of  property  taken  in  condemnation  proceed- 
ings by  any  other  method  is  great,  evidence 
of  what  was  paid  for  another  parcel  similar- 
ly situated  is  admissible.     lb. 


The  owner  of  property  abutting  on  a  pub- 
lic street  has  an  easement  of  which  he  can- 
not be  deprived  without  compensation,  and 
when  proceedings  to  close  a  street  are  insti- 
tuted under  an  act  (I*.  1895,  c.  1006)  which 
does  not  fix  the  time  when  title  shall  vest  in 
the  easements  destroyed  or  when  the  city 
shall  enter,  or  when  interest  on  the  award 
shall  begin  to  run,  and  there  is  no  provision 
for  compensation  for  the  period  between  the 
closing  of  the  street  by  resolution  of  the 
municipal  authorities  and  the  confirmation 
of  the  report  awarding  damages,  the  owner 
is  entitled  to  an  injunction  against  the  erec- 
tion of  a  barrier  without  an  archway  which 
cuts  off  access  to  his  property.  Gillender  v. 
City  of  New  York,  127  App."  Div.  612;  111 
N.  Y.  Supp.  1051. 

Maps.— Laws  of  1905,  c.  723,  §  2,  re- 
quiring a  municipal  corporation,  before  at 
quiring  lands  for  "new  or  additional  sources 
of  water  supply"  to  submit  maps  to  the  State 
commission  and  procure  its  approval,  applies 
only  to  the  obtaining  of  new  land  and  not  to 
the  condemnation  of  a  water  plant  already 
established.  Village  of  Waverly  v.  Waverly 
Water  Co.,  117  App.  Div.  336;  101  N.  Y. 
Supp.  1070. 

When  right  of  condemnation  may  be 
exercised. — A  railroad  company  can  take 
land  for  railroad  purposes  only  where  a 
necessity  exists,  which  is  recognized  by  stat- 
ute, ana  provided  for  therein;  and,  when  a 
railroad  company  claims  such  right,  it  must 
make  out  a  case  within  the  statute.  Erie 
R.  Co.  v.  Steward,  170  N.  Y.  172;  63  N.  E. 
Rep.  118. 

Where  a  railroad  company  is  organized, 
under  Laws  1892,  c.  688,  §  3,  as  successor 
by  reorganization  of  a  railroad  company 
created  by  special  act.  and  such  original 
company  has  exercised  all  the  power  of  emi- 
nent domain  given  it  by  its  charter,  such 
power  is  exhausted;  and  the  reorganized 
company  cannot  change  the  route  of  the  rail- 
road, and  acquire  land  by  condemnation  for 
purposes  of  such  change,  unless  the  power 
to  condemn  such  land  has  been  conferred 
upon  it  by  a  subsequent  statute.     lb. 

Railroad  Law  giving  power  to  condemn 
land  necessary  for  the  construction,  opera- 
tion, and  maintenance  of  its  railroad,  do 
not  authorize  a  railroad  corporation  having 
a  completed  road  through  an  incorporated 
village  to  condemn  land  for  a  new  and 
straighter  line  through  such  village,  to  be 
used  as  a  short  cut  and  an  additional  main 
line.     lb. 

The  trial  court  granted  an  injunction  per- 
petually restraining  an  electric  street  rail- 
way from  constructing  its  road  on  a  street 
the  fee  of  which  was  in  the  abutting  owners. 
The  judgment  was  affirmed  by  the  appellate 
division.  Held,  that  the  court  of  appeals 
could  modify  such  judgment  so  as  to  pro- 
vide that  it  should  not  prevent  the  railway 
company  from  bringing  condemnation  pro- 
ceedings, and  that  if  the  rights  of  the 
abutting  owners  were  acquired,  and  com- 
pensation paid,  it  should  not  be  prevented 
from  entering  on  the  premises  for  operating 
its  road.     Peck  v.  Schenectady  Ry.  Co.,  170 
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N.  Y.  298;  63  N.  E.  357;  and  see  Adee  v. 
Nassau  Electric  R.  Oo.,  72  App.  Div.  404; 
76  N.  Y.  Supp.  589. 

While  the  legislature  has  power  to  provide 
for  the  abolition  of  grade  crossings  of  city 
streets,  abutting  owners  on  the  streets, 
though  having  title  only  to  the  mar- 
gin thereof,  have  incorporeal  rights  of  light, 
air,  and  access  in  the  nature  of  easements, 
in  the  street  itself,  of  which  they  cannot  be 
deprived,  for  such  purposes,  without  com- 
pensation being  made  under  Const.  Art.  1, 
§  6,  declaring  that  private  property  shall 
not  be  taken  for  public  use  without  just 
compensation.  Egerer  v.  N.  Y.  C.  &  H.  R. 
CO.,  70  App.  Div.  421 ;  75  N.  Y.  Supp.  476. 
Proceedings  may  be  maintained  to  con- 
demn a  company's  waterworks  system.  Mat- 
ter Board  of  Water  Commissioners,  71  App. 
Div.  544;  76  N.  Y.  Supp.  11. 

As  to  individual  water  rights.  See  Mat- 
ter of  Daly,  72  App.  Div.  394;  76  N.  Y. 
Supp.  28. 

An  owner  of  land  across  which  a  drain 
has  been  built  by  commissioners  appointed 
under  the  drainage  act  without  condemna- 
tion proceedings  can  apply  for  an  appraisal 
of  the  land  or  right  so  taken  after  the  work 
has  been  done.  Matter  of  Hodge,  28  Misc. 
104;  59  N.  Y.  Supp.  775,  Sp.  T. 

The  supreme  court  has  jurisdiction  of  con- 
demnation proceedings  brought  by  an  owner 
of  land  across  which  a  drain  has  been  built 
by  commissioners  appointed  under  the  drain- 
age act.     lb. 

A  corporation,  having  the  right  of  eminent 
domain,  may,  by  condemnation,  acquire  the 
right  to  interfere  with  the  enjoyment  of 
private  property  by  the  operation  of  its 
trains  adjacent  thereto,  since  such  use  is 
in  the  nature  of  an  easement  in  the  owner's 
land,  which  can  be  conveyed  as  an  interest 
therein.  Long  Island  Railroad  Go.  v.  Gar- 
vey,  159  N.  Y.  334;  54  N.  E.  60. 

Laws  1851,  c.  207,  §  4,  as  amended  by 
Laws  1894,  c.  712,  which  provides  that 
persons  desirous  of  floating  logs  down  the 
Moose  river  may  construct  a  chute  or  apron 
in  connection  with  any  dam  therein,  and 
may  reconstruct  any  booms  in  such  man- 
ner as  to  allow  logs  to  pass,  doing  no  un- 
necessary damage  to  the  owner  or  occu- 
pants of  said  boom,  and  paying  to  such 
occupant  or  owner  all  damage  that  he  or 
they  may  sustain  by  reason  of  the  floating 
of  logs  and  timber  or  the  alteration  of  dams 
or  booms,  does  not  authorize  the  condemna- 
tion of  a  right  in  the  stream  and  of  a  strip 
of  land  along  the  banks  thereof.  Matter  of 
Thomson,  86  Hun  405 ;  33  N.  Y.  Supp.  467. 
The  condemnation  law  merely  regulates 
procedure  in  condemnation  proceedings,  and 
authorizes  such  procedure  only  when  the 
person  instituting  it  has  authority,  under 
such  independent  statute,  to  acquire  the 
title  to  the  property.    lb. 

An  order  denying  a  motion  to  dismiss  the 
petition  in  a  condemnation  proceeding,  and 
appointing  a  referee  to  hear  and  determine 
the  issues,  is  appealable.    lb. 

A  cemetery  association  whose  charter  or 
by-laws  do  not  exclude  anyone  from  purchas- 


ing a  lot  on  equal  terms  with  others  may 
condemn  lands.  Cemetery  Ass'n  v.  Brandes, 
14  Misc.  270;  35  N.  Y.  Supp.  1015;  70  State 
Rep.  674,  Sp.  T. 

Foreign  railroad  corporations  may  main- 
tain condemnation  proceedings.  N.  Y.,  New 
Haven,  etc.,  R.  R.  Co.  v.  Welsh,  143  N.  Y. 
411. 

Municipality  may  take  land  not  actually 
required  for  the  traveled  way,  in  order  to 
afford  ample  space  for  light  and  air,  beauty 
and  adornment,  under  legislative  authority. 
Matter  of  Curran,  38  App.  Div.  82;  55  N. 
Y.  Supp.  1018,  affi'g  25  Misc.  432;  54  N. 
Y.  Supp.  917. 

Plaintiff,  a  railroad  corporation  seeking  to 
take  property  in  invitum,  must  show  stat- 
utory authority,  and  the  statute  claimed  to 
confer  it,  is  to  be  strictly  construed.  Erie 
R.  R.  Co.  v.  Steward,  61  App.  Div.  480;  70 
N.  Y.  Supp.  698. 

WJiere  railroad  company  had  been  located 
and  in  operation  for  many  years,  and  it 
was  intended  to  extend  the  line  to  a  point 
half  a  mile  distant  and  to  reach  the  same 
by  running  three  miles  to  avoid  steep  grades, 
proceedings  could  not  be  maintained.    lb. 

Right  of  village  to  condemn  land  for  its 
proposed  water  works  is  not  to  be  precluded 
by  action  of  a  corporation  organized  after 
village  had  filed  its  plans,  which  bought 
the  lands  without  filing  a  map  or  making 
a  valid  contract  for  use  of  water  supply. 
Village  of  Fultonville  v.  F.  W.  W.  Co.,  35 
Misc.  426;  71  N.  Y.  Supp.  1009,  Sp.  T. 

Property  required  by  the  State  for  canal 
purposes  may  be  taken  in  a  summary  way 
without  the  aid  of  judicial  proceedings;  the 
title  or  the  right  to  the  use  may  be  ac- 
quired at  any  time,  and  need  not  be  ob- 
tained in  advance.  Waterloo  Wool.  Mfg. 
Co.  v.  Shanahan,  128  N.  Y.  345,  rev'g  58 
Hun  50. 

The  right  of  eminent  domain  existed  be- 
fore the  Constitution,  but  is  recognized  by 
it.  Heyward  v.  Mayor,  7  N.  Y.  314;  Wal- 
lace v.  Karlenowefski,  19  Barb.  118. 

Must  be  for  public  use. — The  use  must 
be  public  and  compensation  must  be  paid 
to  the  owner.  People  v.  Smith,  21  N.  Y. 
595;  Embury  v.  Connor,  3  N.  Y.  511;  Buf- 
falo &,  N.  Y.  R.  R.  Co.  v.  Brainard,  9  N.  Y. 
100;  Beekman  v.  Sar.  &  Schen.  R.  R.  Co., 
3  Paige  45;  Varick  v.  Smith,  6  Paige  137. 
While  private  property  cannot  be  taken 
for  public  use  without  just  compensation, 
yet  no  merely  consequential  damage  to  prop- 
erty, even  though  it  may  temporarily  deprive 
the  owner  of  its  use,  is  a  taking  of  such 
property  within  the  meaning  of  the  consti- 
tutional provision.  A  farm,  located  upon 
Canandaigua  lake,  was  flooded  by  reason  of 
a  coffer-dam  erected  in  the  outlet  of  the 
lake,  pursuant  to  the  provisions  of  an  act 
of  the  legislature  authorizing  it  to  be  done 
for  the  purpose  of  maintaining  the  waters 
of  Canandaigua  lake  at  the  height  or  level 
specified  therein.  The  coffer-dam  was  con- 
structed for  the  purpose  of  facilitating  the 
building  of  a  lock  or  bulk-head  at  the  outlet 
of  the  lake  and  to  rebuild  a  bridge,  the  for- 
mer being  authorized  under  an  express  act 


4922 


CONDEMNATION    OF    BEAL    PBOPERTY. 


13359 
c.  23,t.  1 


of  the  legislature  and  the  latter  being  within 
the  general  powers  of  the  defendants  as  com- 
missioners of  highways.  Held,  that  the  loss 
was  damnum  absque  injuria;  that,  although 
another  mode  might  have  been  devised  for 
accomplishing  the  same  results,  the  defend- 
ants could  not  be  charged  as  wrong-doers 
for  adopting,  in  the  absence  of  any  legisla- 
tive limitation  of  their  discretion,  the  mode 
actually  employed,  where  there  was  neither 
negligence  nor  bad  faith  on  their  part.  At- 
water  v.  Village  of  Canandaigua,  56  Hun 
293. 

The  right  of  eminent  domain  is  a  legis- 
lative power,  and  its  exercise  is  vested  ex- 
clusively in  the  legislature.  The  power  may 
be  delegated  to  public  agents  represent- 
ing the  political  sovereignty.  People  ex  rel. 
v.  Smith.  See  Matter  of  'Union  El.  R.  R. 
Co..  112  N.  Y.  61. 

It  is  a  sovereign  right  which  may  be  ex- 
ercised as  to  public  as  well  as  private  rights. 
People  v.  B.  &  O.  R.  R.  Co.,  117  N.  Y.  150. 

The  Constitution  does  not  give  a  trial 
by  jury  or  a  judicial  determination  as  to 
the  question  whether  the  land  is  needed 
for  public  use.     People  ex  rel.  v.  Smith. 

The  right  of  the  State  to  take  the  prop- 
erty, however,  is  an  absolute  and  inherent 
one.  It  is  an  attribute  of  political  sov- 
ereignty, and  the  constitutional  provision 
onlv  operates  upon  the  mode  of  exercise  of 
the*  right.     People  v.  B.  &  O.  R.  R.  Co. 

It  should  be  allowed  only  when  the  ne- 
cessity clearly  appears  and  the  proposed  use 
is  clearly  embraced  within  the  legitimate 
objects  of  the  power.  In  re  Staten  Island 
Rap.  Trans.  Ca,  103  N.  Y.  251. 

The  legislature  has  power  to  determine 
what  estate  shall  be  taken  by  the  State  in 
land  required  for  public  purposes,  even  if 
the  public  use  is  special  and  not  necessarily 
permanent.  Eldridge  v.  City  of  Bingham- 
ton,  120  N.  Y.  309,  affi'g  42  Hun  202. 

A  contemplated  possible  limited  use  by  a 
few,  and  not  then  as  a  right,  but  by  way 
of  permission  or  favor,  is  not  a  public  use, 
and  so  is  not  sufficient  to  authorize  the  tak- 
ing of  private  property  against  the  will  of 
the  owner.  Matter  of  Split  Rock  Cable  Ry. 
Co.,  128  N.  Y.  408;  40  State  Rep.  334,  affi'g 
58  Hun  351;  34  State  Rep.  169;  12  N.  Y. 
Supp.  116. 

Upon  an  application  to  appoint  commis- 
sioners to  appraise  private  property  sought 
to  be  acquired  by  a  corporation  organized 
under  L.  1888,  c.  462,  these  facts  appeared: 
The  petitioner's  articles  of  association  state 
that  it  was  formed  for  the  purpose  of  con- 
structing, maintaining,  and  operating  an 
elevated  tramway  between  two  points  speci- 
fied, "a  distance  of  about  four  miles,"  The 
map  originally  filed,  and  the  only  one  filed, 
did  not  include  the  lands  in  question.  The 
tramway  had  been  built  and  was  in  opera- 
tion for  a  distance  of  about  three  and  one- 
half  miles.  One  of  the  termini  was  upon  the 
lands  of  a  manufacturing  corporation, 
the  other  upon  the  lands  of  petitioner,  near 
the  manufactory  of  said  corporation.  The 
incorporators  of  the  petitioner  were  stock- 
holders, interested  in  said  corporation,  and 


the  petitioner  was  organized  and  thus  far 
has  been  operated  exclusively  as  an  instru- 
mentality to  facilitate  the  business  of  the 
corporation.  The  lands  sought  to  be  ac- 
quired were  to  increase  the  petitioner's 
terminal  facilities  at  the  northern  terminus 
of  its  road.  There  is  no  public  highway 
leading  to  this  terminus.  All  that  was 
claimed  by  the  petitioner  was  that  the  sur- 
plus of  the  capacity  of  the  road,  after  sup- 
plying the  wants  of  said  manufacturing  cor- 
poration, was  to  be  let  to  some  one  indi- 
vidual engaged  in  selling  coal,  to  be  used 
in  transporting  that  article.  As  to  whether 
there  would  be  any  such  surplus,  or  whether 
it  could  be  availed  of  by  the  public,  did  not 
appear.  It  also  appeared  that  the  petitioner 
had  lands  which  could  be  used  for  the  pur- 
pose for  which  the  land  in  question  was 
desired,  but  not  as  conveniently.  Held,  that 
the  use  for  which  the  land  was  sought  to 
be  acquired  was  not  public,  but  private, 
and  that  the  petitioner's  application  was 
properly  denied.     lb. 

Proceedings  instituted  by  petitioner  to  ac- 
quire title  to  lands  of  J.  were  resisted  on 
the  ground  that  petitioner  was  not  incor- 
porated for  a  public  purpose,  and,  therefore, 
was  incapable  of  exercising  the  right  of  em- 
inent domain.  Special  Term  having  over- 
ruled the  objection,  both  parties  consented 
in  writing  to  the  appointment  of  the  three 
commissioners  named,  and  an  order  to  that 
effect  was  entered,  and  from  the  order  no 
appeal  was  taken.  Subsequently,  in  pro- 
ceedings instituted  against  other  landown- 
ers, it  was  decided  by  the  court  of  appeals 
that  the  lands  sought  to  be  acquired  were 
not  for  any  public  use;  and  so,  that  peti- 
tioner had  no  power  to  acquire  title  by  con- 
demnation proceedings.  Upon  motion  made 
thereafter  to  vacate  and  set  aside  the  or- 
der appointing  commissioners, — Held,  that 
the  want  of  power  in  petitioner  constituted 
a  radical  jurisdictional  defect  which  could 
properly  be  presented  by  such  a  motion ;  that 
the  fact  that  the  landowner  had  agreed  with 
petitioner  as  to  the  particular  commission- 
ers to  be  appointed,  was  not  a  waiver  of  the 
right  to  make  the  motion,  and  so  that  the 
motion  was  properly  granted.  Matter  of 
Niagara  F.  &  W.  R.  Co.,  121  N.  Y.  319. 

The  legislature  are  the  sole  judges  to  what 
extent  the  public  use  requires  the  ex- 
tinguishment of  the  owner's  title,  and  their 
power  in  this  respect  (subject  always  to  the 
necessity  of  making  full  compensation)  is 
not  limited  by  any  constitutional  restriction. 
The  nature  of  the  right  acquired  by  the 
public  in  such  cases,  whether  an  absolute 
title  to,  or  a  mere  easement  in  the  lands, 
depends  upon  the  intention  of  the  legisla- 
ture, to  be  deduced  from  the  act  authoriz- 
ing the  condemnation.  Brooklyn  Pk.  Com- 
mrs.  v.  Armstrong,  45  N.  Y.  234. 

The  legislature  has  power  to  confer  on 
the  public  officers  power  to  determine  what 
land  shall  be  taken  in  fee  and  in  what  land 
an  easement  shall  be  acquired,  and  the  extent 
and  nature  of  such  easement.  The  aque- 
duct is  land  through  the  lands  of  the 
claimants  250  feet  below  the  surface.     The 
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maps  of  the  commissioners  so  designated  it, 
and  indicated  that  only  a  perpetual  ease- 
ment was  to  be  taken.  No  sites  for  any 
other  erection  were  placed  on  the  premises, 
and  the  petition  only  asked  for  a  perma- 
nent easement.  Held,  that  as  this  was  all 
that  was  necessary  for  the  purpose  intended 
to  be  attained,  no  other  use  or  occupation 
by  the  city  could  be  taken,  and  that  as  such 
use  was  consistent  with  the  use  of  the  prop- 
erty by  the  owner  subject  to  that  servitude, 
the  citv  did  not  take  the  fee,  but  onlv  an 
easement  therein.  Matter  of  Thompson,  32 
State  Rep.,  969 ;  9  N.  Y.  Supp.  705. 

If  there  are  doubts  as  to  the  extent  of  the 
power  conferred,  after  all  reasonable  intend- 
ments in  its  favor,  the  decision  should  be  ad- 
verse to  its  exercise.  N.  Y.  C.  R.  R.  Oo. 
v.  Kip,  46  N.  Y.  546. 

The  statute  must  be  strictly  followed. 
Adams  v.  S.  &  W.  R.  R.  Co.,  l(fN.  Y.  328; 
In  re  City  of  Buffalo,  6S  N.  Y.  167. 

The  legislature  may  vest  a  private  person 
or  corporation  with  the  right  of  eminent  do- 
main, when  the  use  to  be  made  thereof  is 
to  acquire  property  for  the  public  benefit. 
In  order  to  make  the  use  public,  a  duty 
must  devolve  upon  the  person  or  corpora- 
tion to  furnish  the  public  with  the  use  in- 
tended. This  use  may  be  limited  to  the 
inhabitants  of  a  small  or  restricted  locality, 
but  it  must  be  to  those  inhabitants  in  com- 
mon, and  not  for  a  particular  individual. 
The  question  of  public  use  is  a  judicial  one, 
and  must  be  determined  by  the  courts. 
Pocantico  Water  Wks.  Co.  v.  Bird,  130  N.  Y. 
249. 

The  condemning  of  land  along  the  river 
front  of  New  York  City,  to  be  used  for 
piers  etc.,  set  apart  to  the  sole  use  of  special 
kinds  of  commerce  or  of  steamboats,  is  not 
unlawful  as  providing  for  a  private  use  of 
such  property.  The  fact  that  the  property 
or  some  part  of  it  is  already  in  use  by  a 
railroad  or  gas  company,  does  not  prevent 
its  being  condemned  for  wharf  purposes. 
Matter  of  Mayor  of  N.  Y.,  47  State  Rep. 
816;  135  N.  Y.  253,  aftVg  4o  State  Rep.  937. 

Where  property  is  sought  to  be  con- 
demned for  a  purpose  which  is  partly  legal 
and  partly  illegal,  and  it  cannot  be  deter- 
mined how  much  of  the  property  is  neces- 
sary for  the  purpose  that  is  legal,  the 
proceedings  will  be  dismissed.  In  re  Met. 
El.  R.  Co.,  12  N.  Y.  Supp.  506,  O'Brien,  J. 

Who   may   exercise   the   power. — The 
power  given   to  the   common   council   of   a 
city  to  determine  what  lands  are  benefited 
by  improvement  cannot  be  delegated.     Sav-' 
age  v.  City  of  Buffalo,  59  Hun  606. 

A  statute  delegating  the  right  of  eminent 
domain  to  a  railroad  or  other  corporation, 
being  in  derogation  of  common  law,  must 
be  strictly  construed,  and  cannot  be  extended 
by  implication.  Where  the  statute  is  cap- 
able of  two  constructions,  that  construction 
must  be  given  which  will  not  defeat  its  pur- 
pose. N.  Y.  &  H.  R.  R.  Co.  v.  Kip.  46  X. 
Y.  546. 

A  water  works  company  may  require  the 
right  of  a  mill  owner  to*  use  the  water  of 


a  stream  to  propel  his  mill.  Stamford 
Water  Co.  v.  Stanley,  39  Hun  424. 

Where  an  elevated  railroad  company  be- 
gan condemnation  proceedings  and  was  sub- 
sequently leased  by  another  company,  it  did 
not  thereby  lose  its  right  to  continue  the 
proceedings.  Matter  of  N.  Y.  El.  R.  R.  Co., 
43  State  Rep.  651. 

The  lesser  corporation  did  not,  by  a  trans- 
fer of  its  stock  under  L.  1867,  c.  254,  amend- 
ed L.  1879,  c.  503,  lose  its  corporate  char- 
acter, so  as  to  abate  condemnation 
proceedings  instituted  before  the  transfer  of 
its  stock.  In  re  Met.  El.  R.  Co.,  12  N.  Y. 
Supp.  506,  O'Brien,  J. 

Though  a  company  is  under  lease  to  a 
foreign  corporation  for  the  full  term  of  its 
life,  it  may  condemn  lands.  N.  Y.  Lack. 
&  W.  R.  R.  Co.  v.  Union  Steamb.  Co.,  99 
N.  Y.  12,  affi'g  35  Hun  220. 

A  foreign  corporation  held,  embraced  in 
general  language  giving  a  power  of  con- 
demnation to  any  railroad  company.  In  re 
Marks,  6  N.  Y.  Supp.  105;  N.  Y.,  N.  H.  & 
H.  R.  R.  Co.  v.  Welsh,  23  N.  Y.  Supp.  195; 
52  State  Rep.  532. 

For  what  purposes  power  exercised. 

— The  only  limit  to  the  power  granted  to 
railroad  corporations  to  take  lands  for  rail- 
road purposes  is  the  reasonable  necessity 
of  the  corporation  in  the  discharge  of  its 
duty  to  the  public.  This  includes  the  ac- 
quisition of  lands  for  depots  and  buildings 
convenient  and  proper  for  the  storage  and 
keeping  of  cars  and  locomotives  when  not 
in  use,  and  for  the  receipt,  storage,  safe 
keeping,  and  delivery  of  freight  and  prop- 
erty, as  well  as  such  facilities  as  are  usual- 
ly required  in  operating  its  road  and  the 
successful  prosecution  of  its  business.  In 
Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  77  N. 
Y.  248. 

In  determining  the  necessity  the  pros- 
pective needs  of  the  corporation  within  a 
reasonable  time  may  be  taken  into  consid- 
eration. When  a  case  is  brought  within  the 
legitimate  exercise  of  this  power,  the  con- 
sideration that  such  exercise  will  be  attend- 
ed with  extreme  inconvenience  and  hardship 
to  individuals  is  not  entitled  to  any  weight; 
where  a  clear  right  to  the  exercise  of  the 
power  is  shown  it  is  the  duty  of  the  courts 
to  authorize  it.     lb. 

If  the  proper  purposes  of  the  company 
require  the  erection  of  the  permanent  build- 
ings, land  already  leased  to  the  company 
may  be  condemned.  Matter  of  N.  Y.  &  Har- 
lem R.  R.  Co.  v.  Kip.,  46  N.  Y.  546. 

A  railroad  company  cannot  condemn  prop- 
erty to  get  the  gravel  in  it,  to  be  removed 
to  a  distant  part  of  the  road.  Matter  of  N. 
Y.  &  Can.  R.  R.  Oo.  v.  Gunnison,  1  Hun 
496. 

In  proceedings  by  a  railroad  company  to 
condemn  land,  it  appeared  that  petitioner's 
road  ran  to  a  beach  much  frequented  as  a 
summer  resort,  and  furnished  the  transpor- 
tation thereto,  and  that  there  was  great 
need  of  a  station  and  trainhouse,  for  the 
aocommodation  of  passengers.  Petitioner 
owned  land  at  the  beach,  which  had  been 
leased  to  persons  who  had  fitted  it  up  as  a 
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pleasure  ground,  for  the  accommodation  of 
visitors  to  the  beach ;  and  a  station  built  on 
this  land  would  destroy,  in  large  measure, 
the  usefulness  and  attractions  of  the  place 
as  a  summer  resort,  whereby  petitioner's 
business  would  be  injured.  Held,  that  peti- 
tioner was  entitled  to  have  land  condemned 
for  such  station  purposes,  even  though  the 
land  owned  and  leased  by  it  was  available. 
In  re  N.  Y.  C.  &  H.  R.  R.  R.  06.,  8  N.  Y. 
Supp.  290;  59  Hun  7. 

A  railroad  company  may  maintain  a  peti- 
tion for  the  condemnation  of  a  right  of  way, 
though  its  road  has  been  already  construct- 
ed, and  though  the  past  use  of  the  easement 
without  compensation,  constituted  a  contin- 
uing trespass.  Met  El.  R.  Co.  v.  Dominick, 
8  N.  Y.  Supp.  151;  In  re  Met.  El.  R.  Co., 
12  N.  Y.  Supp.  502,  O'Brien,  J. 

A  railroad  company  cannot  condemn  land 
for  the  purpose  of  opening  a  highway  from 
its  road  to  a  hotel  a  third  of  a  mile  dis- 
tant, as  the  place  for  the  entertainment  of 
its  patrons.  In  re  Roch.  &  Glen  Haven  R. 
R.  Co.,  12  N.  Y.  Supp.  566. 

Land  cannot  be  condemned  for  the  pur- 
pose of  draining  an  adjacent  tract  through 
it,  where  it  appears  that  the  owner  of  the 
land  sought  to  be  drained  can  construct  the 
drains  through  his  own  land  with  but  little 
less  convenience,  and  at  but  little  more  ex- 
pense than  through  the  land  sought  to  be 
condemned.    lb. 

The  construction  of  a  place  for  the  storage 
of  the  boats  of  passengers  visiting  a  water- 
ing place  on  the  line  of  petitioner's  railroad 
is  not  for  railroad  purposes,  and  land  there- 
fore cannot  be  taken  under  the  right  of 
eminent  domain.     lb. 

When  it  becomes  necessary  for  a  rail- 
road company,  in  order  to  discharge  the  duty 
of  restoration,  that  the  highway  interfered 
with  should  be  removed  in  whole  or  in  part 
outside  of  its  original  limits,  the  corpora- 
tion may  acquire  by  purchase  or  condemna- 
tion the  lands  necessary  for  the  purpose, 
and  the  reconstructed  highway  in  the  new 
location  becomes  the  new  highway.  Post  v. 
W.  S.  &  B.  Ry.  Co.,  34  State  Rep.  484, 
affi'g  29  State  Rep.  180. 

The  taking  of  land  for  public  use  as  a 
street  includes  also  the  right  to  use  it  for 
electric  lighting.  Consumers'  G.  &  El.  L. 
Co.  v.  Congress  Spring  Co.,  39  State  Rep. 
703. 

Condemnation  of  property  already  de- 
voted to  public  use. — One  corporation  can- 
not take  the  property  of  another,  unless 
expressly  authorized.  Matter  of  Roch. 
Water  Commrs.,  66  N.  Y.  413;  Prospect  Pk. 
4,  C.  I.  R.  R.  Co.  v.  Williamson,  91  N.  Y. 
552. 

A  public  highway  may  be  withdrawn  from 
public  use,  and  appropriated  to  some  other 
or  quasi-private  use,  so  long  as  such  use 
shall  be  in  the  direction  of  public  utility. 

lb. 

The  legislature  may  interfere  with  prop- 
erty held  by  a  corporation  for  one  public 
use*  and  apply  it  to  another,  and  may  dele- 
gate the  power  so  to  do  to  another  corpora- 
tion, but  such  delegation  must  be  in  express 


terms  or  must  arise  from  necessary  implica- 
tion. In  determining  whether  a  power  to 
take  lands,  given  in  general  terms,  was 
meant  to  have  operation  upon  lands  already 
devoted  by  legislative  authority  to  a  public 
purpose,  it  is  proper  to  consider  the  nature 
of  the  prior  use  and  the  extent  to  which 
it  will  be  impaired  or  diminished  by  the 
taking  for  the  subsequent  use.  A  legislative 
intent  to  subject  lands  devoted  to  a  public 
use  already  in  exercise  to  one  which  might 
thereafter  arise,  will  not  be  implied  from 
a  gift  of  power,  made  in  general  terms,  with- 
out having  in  view  a  then  existing  and  par- 
ticular need  for  the  subsequent  use;  at 
least  where  both  uses  cannot  stand  together, 
and  the  latter,  if  exercised,  must  super- 
sede the  former.  Matter  of  City  of  Buf- 
falo, 68  N.  Y.  167;  Prospect  Pk.  &  C.  I.  R. 
R.  Co.  v.  Williamson. 

The  rule,  that  corporations  deriving  pow- 
er from  the  legislature  to  take  property 
under  the  right  of  eminent  domain  cannot 
exercise  such  power  in  reference  to  prop- 
erty already  dedicated  to  public  use,  does  not 
prohibit  the  acquisition  of  a  right  to  use 
streets  and  avenues  and  piers  at  the  end 
thereof  included  within  land  sought  to  be 
condemned  for  railroad  purposes.  In  mat- 
ter of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  77  N.  Y. 
248. 

While  a  corporation  cannot,  under  a  power 
to  take  lands  for  a  public  use,  take  from 
another  corporation  having  the  like  power, 
lands  held  by  the  latter  for  a  public  use 
pursuant  to  its  charter,  yet  an  easement 
may  be  acquired,  in  invitum,  in  such  lands 
when  it  may  be  enjoyed  without  detriment 
to  the  public  or  without  interfering  with 
the  use  to  which  the  lands  are  devoted.  So, 
also,  lands  held  by  a  corporation  or  public 
body,  but  not  used  for  or  necessary  to  a 
public  purpose,  may  be  taken  as  if  held  by 
an  individual  owner.  Matter  of  Roch.  Wa- 
ter Commrs. 

The  General  Railroad  Act  gives  no  right 
to  take  property  held  in  trust  for  public 
use  except  where  expressly  specified;  no 
power  to  take  a  public  park  or  common. 
Matter  of  Boat.  &  Alb.  R.  R.  Co.,  53  N.  Y. 
574. 

Where  a  railroad  corporation,  by  pro- 
ceedings under  the  General  Railroad  Act,  ac- 
quired title  to  lands  belonging  to  a  town 
for  depot  purposes,  in  which  proceedings 
the  town  appeared  and  contested,  putting  in 
issue  the  necessity  of  the  taking  of  all  the 
lands  sought  to  be  condemned, — Held,  that 
it  was  not  open  for  the  officials  of  the  town 
to  question,  collaterally,  the  property  of  the 
condemnation,  and  they  could  not,  without 
special  legislative  authority,  appropriate  a 
portion  of  the  land  so  taken  for  a  public 
highway.  Prospect  Pk.  &  C.  I.  R.  R.  Co.  v. 
Williamson. 

Where  a  railroad  corporation  seeks  to 
acquire  land  owned  by  another  corporation, 
the  fact  that  it  is  held  by  the  owner  for 
the  public  convenience  and  for  purposes  of  a 
quasi  public  character  does  not  alone  pro- 
tect it  from  condemnation.  It  is  only 
where  the  land  has  already  been  impressed 
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under  and  by  authority  of  the  State  with  a 
public  use  that  it  may  not  be  taken  for  an- 
other public  use  under  a  general  authority 
like  that  contained  in  the  General  Railroad 
Act.  The  test  is  not  what  the  corporation 
owning  the  land  does,  nor  what  it  may 
choose  to  do,  but  what  under  the  law  it 
must  do,  and  whether  a  public  trust  is  al- 
ready impressed  upon  the  land.  Where, 
therefore,  the  land  sought  to  be  condemned 
was  owned  by  a  steamboat  company,  or- 
ganized under*  the  act  providing  for  the  in- 
corporation of  navigation  companies  and 
was  used  by  it  as  a  dock  or  wharf  for  the 
landing  of  freight, — Held,  that  as  the  char- 
ter of  the  company  did  not  make  it  a  com- 
mon carrier,  or  impress  upon  its  lands  any 
public  trust,  it  was  and  might  remain  a 
private  corporation,  and  could  sell  its  lands, 
conveying  an  absolute  title  without  respon- 
sibility to  the  sovereign,  and  if  it  assumed 
any  public  obligations,  it  was  by  its  own 
volition;  and  that  the  land  in  question  was 
not  exempt  from  condemnation  under  the 
General  Railroad  Act.  Matter  of  N.  Y.,  L. 
A  W.  R.  R.  Co.,  99  N.  Y.  13. 

The  lands  of  private  corporations  are  sub- 
ject to  the  exercise  of  the  right  of  eminent 
domain  the  same  as  those  of  individuals. 
In  re  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Met.  Gas 
L.  Co.,  63  N.  Y.  326. 

A  gas  company,  chartered  by  the  legis- 
lature, with  authority  to  manufacture  and 
sell  gas  to  individuals,  and  for  the  purpose 
of  lighting  the  public  streets,  is  not  a  pub- 
lic corporation,  nor  does  it  serve  such  a 
public  use  as  exempts  it  from  the  exercise  of 
the  right  to  eminent  domain.     lb. 

The  fact  that  lands  have  previously  been 
devoted  to  cemetery  purposes  does  not  place 
them  beyond  the  reach  of  the  power  of  em- 
inent domain,  and  in  the  absence  of  an 
express  statutory  prohibition  land  devoted 
to  a  private  cemetery,  owned  by  private  in- 
dividuals or  a  private  corporation,  may  be 
condemned  under  a  statute  authorizing  gen- 
erally the  condemnation  of  land  for  a  pub- 
lic use.  Matter  of  Bd.  of  Street  Openings, 
133  N.  Y.  329,  affi'g  62  Hun  499. 

A  statute  providing  for  the  condemnation 
by  a  city  of  lands  for  park  purposes,  and 
declaring  that  the  title  of  lands  so  con- 
demned, and  their  use  and  control,  shall 
pass  absolutely  to  the  city  and  the  park 
commissioners  thereof,  does  not,  in  the  ab- 
sence of  an  express  provision  to  that  effect, 
authorize  the  condemnation  of  land  on  which 
a  railroad  is  operated,  since  the  effect  would 
be  to  take  for  one  public  use  land  already 
devoted  to  another.  In  re  City  of  Buffalo, 
25  N.  Y.  Supp.  218. 

Land  owned  by  a  railroad  company,  orig- 
inally acquired  by  purchase,  and  not  by  con- 
demnation proceedings,  and  used  for 
terminal  facilities  within  city  limits,  may 
be  taken  for  street  purposes  by  the  city 
without  aid  from  special  legislation.  Mat- 
ter of  Alexander  Ave.,  44  State  Rep.  546. 

Land  under  water  in  the  waters  of  N. 
Y.  City  may  be  condemned,  though  such 
lands  have  been  granted  by  the  State  to  the 


city.  Matter  of  N.  Y.  C.  Jt  H.  R.  R.  R.  Co., 
77  N.  Y.  248. 

Lands  under  water,  belonging  to  the 
State,  may  be  condemned  on  petition  of 
a  railway.  Matter  of  N.  Y.  Cable  Co.,  104 
N.  Y.  1,  43. 

A  provision  in  a  city  charter  that  the 
city  may  appropriate  for  street  purposes 
any  real  estate  not  belonging  to  the  city, 
does  not  authorize  the  city  to  condemn 
land  owned  by  the  State,  as  a  statute  is  not 
binding  on  the  State  unless  it  is  expressly 
named,  or  included  in  it  by  necessary  im- 
plication. In  re  City  of  Utica,  73  Hun  256: 
20  N.  Y.  Supp.  564;  58  State  Rep.  80. 

It  is  not  a  valid  objection  to  proceedings 
taken  by  a  railroad  company  to  acquire 
land  for  the  purposes  of  its  incorporation, 
that  the  land  is  under  the  waters  of  a  nav- 
igable stream;  the  title  individuals  may 
have  acquired  therein  by  grant  from  the 
State  may  be  taken  by  the  right  of  eminent 
domain  equally  with  the  upland.  Kerr  v. 
West  Shore  R.  R.  Co.,  127  N.  Y.  269. 

Under  Rapid  Transit  Act.— A  railroad 
corporation  duly  organized  under  and  in 
pursuance  of  the  "Rapid  Transit  Act/'  L. 
1875,  c.  606,  acquires  by  the  act  of  incor- 
poration, and  upon  obtaining  the  necessary 
consents  of  the  public  authorities  and  the 
property  owners,  an  indefeasible  right  to 
construct  its  road  upon  the  route  or  routes 
designated  in  its  articles  of  incorporation; 
the  lands  necessary  for  the  purpose  are  by 
the  sovereign  power  appropriated  to  that 
exclusive  use,  and  a  lien  is  impressed  upon 
them  in  favor  of  the  corporation,  which 
ripens  into  title  through  purchase  or  con- 
demnation proceedings;  the  subsequent  con- 
demnation of  the  lands  in  the  course  of  the 
railroad  construction  is  merely  incidental, 
in  order  to  compensate  property  holders! 
The  distinction  between  such  a  corporation 
and  one  organized  under  the  General  Rail- 
road Act  pointed  out.  Suburb.  Rap.  Trans. 
Co.  v.  Mayor,  128  N.  Y.  510;  40  State  Rep. 
498,  rev'g  37  State  Rep.  642;  14  N.  Y.  Supp. 
230.  rr 

Before  the  passage  of  L.  1884,  c.  522, 
providing  for  the  laying  out  of  new  parks 
in  the  city  of  New  York,  plaintiff  had  been 
organized  under  the  "Rapid  Transit  Act"; 
one  of  its  routes,  as  located  by  the  articles 
of  association  and  to  which  the  necessary 
consents  of  the  public  authorities  and  prop- 
erty holders  had  been  obtained,  ran  through 
private  grounds.  These  were  included  in 
one  of  the  parks  designated  in  said  act; 
subsequently  to  its  passage,  plaintiff,  by 
condemnation  proceedings,  acquired  the 
right  to  the  strip  of  land  over  which  the 
route  was  located.  The  commissioners  of 
estimate,  appointed  under  the  act  of  1884, 
made  an  award  to  plaintiff,  as  the  value  of 
the  strip,  which  it  refused  to  receive.  The 
city  authorities,  claiming  to  have  acquired 
the  fee,  took  possession  of  the  strip  and 
prevented  plaintiff  from  proceeding  with  its 
work  of  construction  thereon.  In  an  ac- 
tion to  determine  the  rights  of  the  parties, 
held,  that  plaintiff  by  and  upon  its  or- 
ganization,  became   possessed   of  the  abeo- 
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deprivation  or  curtailment  of  such  right; 
that  it  was  not  necessarily  to  be  inferred 
from  the  language  of  the  act  that  it  was  the 
legislative  intent  to. destroy  the  prior  pub- 
lic use  included  in  plaintiff's  franchise,  but 
rather  that  the  two  uses  should  stand  to- 
gether; and  that  the  appropriation  for  a 
public  park  was  intended  to  be  subject  to 
the  exercise  by  the  plaintiff  of  its  franchise, 
lb. 


lute  and  exclusive  franchise  to  construct, 
operate,  and  maintain  its  road  over  the 
strip  in  question,  which  operated  to  vest  in 
it  a  legal  right  to  have  said  strip;  that  said 
franchise  was  not  impaired  by  the  fact  that 
the  work  of  actual  construction  had  not 
been  commenced  or  the  land  condemned  be- 
fore the  passage  of  the  act  of  1884,  and 
plaintiff  was  not  divested  thereof  by  the 
proceedings  under  said  act;  that  it  was  in- 
operative to  take  away  or  to  authorize  a 

§  3360.     [Am'd,  1896.]     Petition  and  contents. 

The  proceeding  shall  be  instituted  by  the  presentation  of  a  petition  by  the 
plaintiff  to  the  supreme  court,  setting  forth  the  following  facts: 

1.  His  name,  place  of  residence,  and  the  business  in  which  engaged;  if  a 
corporation  or  joint-stock  association,  whether  foreign  or  domestic,  its  principal 
place  of  business  within  the  State,  the  names  and  places  of  residence  of  its 
principal  officers,  and  of  its  directors,  trustees  or  board  of  managers,  as  the  cast 
may  be,  and  the  object  or  purpose  of  its  incorporation  or  association ;  if  a  political 
division  of  the  State,  the  names  and  places  of  residence  of  its  principal  officers; 
and  if  the  State,  or  any  commission  or  board  of  managers  or  trustees  in  charge 
or  having  control  of  any  of  the  charitable  or  other  institutions  of  the  State,  the 
name,  place  of  residence  of  the  officer  acting  in  its  or  their  behalf  in  the  pro- 
ceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and  its  location,  by 
metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  concise  statement 
of  the  facts  showing  the  necessity  of  its  acquisition  for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  property;  if  an 
infant,  the  name  and  place  of  residence  of  his  general  guardian,  if  he  has  one;  if 
not,  the  name  and  place  of  residence  of  the  person  with  whom  he  resides;  if  a 
lunatic,  idiot,  or  habitual  drunkard,  the  name  and  place  of  residence  of  his 
committee  or  trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an  agent  or  attorney 
residing  in  the  State  authorized  to  contract  for  the  sale  of  the  property,  the  name 
and  place  of  residence  of  such  agent  or  attorney;  if  the  name  or  place  of  resi- 
dence of  any  owner  cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so 
stated  with  a  specific  statement  of  the  extent  of  the  inquiry  which  has  been  made, 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner  of  the  property 
for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good  faith,  to  com- 
plete the  work  of  improvement,  for  which  the  property  is  to  be  condemned;  and 
that  all  the  preliminary  steps  required  by  law  have  been  taken  to  entitle  him  to 
institute  the  proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public  use  requires 
the  condemnation  of  the  real  property  described,  and  that  the  plaintiff  is  entitled 
to  take  and  hold  such  property  for  the  public  use  specified,  upon  making  com- 
pensation therefor,  and  that  commissioners  of  appraisal  be  appointed  to  ascertain 
the  compensation  to  be  made  to  the  owners  for  the  property  so  taken. 

Am'd  L.  1896,  c.  589. 


Petition. — A  petition  either  to  condemn 
the  fee  or  a  right  to  overflow  lands  for  a 
waterworks  system  which  failed  to  describe 
the  land  by  metes  and  bounds  did  not  com- 
ply with  §  3360,  subd.  2.  Re  Roe,  59  Misc. 
535;  111  N.  Y.  Supp.  755. 

The  plaintiff  in  proceedings  can  unite  as 
many  parties  as  it  sees  fit  in  the  same  pro- 
ceeding, although  there  is  no  unity  of  in- 


terest, and  the  litigation  is  separate  litiga- 
tion as  to  each  defendant.  Dexter  &  N.  R. 
Co.  v.  Foster,  142  App.  Div.  240;  126  N.  Y. 
Supp.  835. 

§  3360,  prescribing  what  shall  be  stated  in 
the  petition  in  condemnation  proceedings, 
does  not  require  a  statement  of  the  interest 
sought  to  be  acquired,  whether  fee,  ease- 
ment, or  leasehold,  nor  need  the  petition 
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point  out  to  each  owner  the  surrounding 
conditions,  and  indicate  how  he,  in  par- 
ticular, is  to  be  affected.  Dexter  &  N.  R. 
Co.  v.  Foster,  64  Misc.  500;  119  N.  Y.  Supp. 
731. 

The  board  of  trustees  of  a  village  adopted 
and  submitted  to  a  water  company  a  resolu- 
tion for  the  purchase  of  the  water  plant  of 
the  company  for  a  specified  sunk  No  an- 
swer was  made  by  the  company.  The  vil- 
lage subsequently  requested  the  company  to 
make  an  offer,  which  it  neglected  to  do,  and 
it  refused  to  enter  into  negotiations  with 
the  village. — Held  to  show  inability  of  the 
village  to  agree  with  the  company  on  a  price, 
authorizing  the  institution  of  condemnation 
proceedings.  Village  of  Waverly  v.  Waverly 
Water  Co.,  127  App.  Div.  440;  111  N.  Y. 
Supp.  541. 

In  view  of  §  3360,  subd.  3,  providing  that 
in  condemnation  proceedings  the  petition 
must  state  the  public  use  for  which  the 
property  is  required  and  the  facts  showing 
the  necessity  for  its  acquisition,  the  ques- 
tion of  such  necessity,  in  proceedings  by  a 
village  to  acquire  the  property  and  fran- 
chise of  a  private  water  company  for  estab- 
lishment of  a  village  system,  is  a  judicial 
one;  but,  where  the  public  necessity  is  es- 
tablished, the  selection  of  a  source  or  sys- 
tem is  left  within  reasonable  bounds  to  the 
municipal  authorities.  Village  of  Waverly 
v.  Waverly  Water  Co.,  69  Misc.  373;  125 
N.  Y.  Supp.  339. 

WThere  a  city  instituted  proceedings  to 
determine  the  amount  of  damages  due  a 
claimant  for  the  closing  of  a  street,  an  order 
overruling  objections  to  the  petition  was  ap- 
pealable. In  such  proceedings  the  petition 
set  out  a  copy  of  the  ordinance,  which  re- 
cited the  necessity  of  the  proposed  improve- 
ment, and  alleged  that  the  street  was  un- 
necessary, and  a  menace  to  the  health  and 
good  order  of  the  city,  and  that  it  was  not 
desired  by  the  abutting  owners. — Held,  that 
the  petition  was  sufficient.  Re  City  of 
Rochester,  102  App.  Div.  99;  92  N.  Y.  Supp. 
478. 

The  right  to  maintain  a  pier  at  the  foot 
of  a  street  in  the  city  of  New  York — Held, 
upon  consideration  of  the  rights  of  the  par- 
ties, not  to  be  within  a  petition  by  the  city 
in  condemnation  proceedings  to  take  prop- 
erty to  which  it  was  not  an  appurtenance, 
but  to  be  necessarily  the  subject  of  a  sepa- 
rate proceeding.  Matter  of  Mavox,  etc.,  of 
New  York,  193  N.  Y.  503;  87  N.  E.  759. 

The  abutting  owner  holding  an  easement 
of  beam  support  in  the  condemned  property 
is  not  entitled  to  an  injunction  against  tear- 
ing down  the  wall  after  title  vested  on  the 
ground  that  the  petition  in  condemnation, 
which  described  the  estate  to  be  acquired  as 
an  estate  in  fee  simple,  free  of  all  liens  or 
incumbrances,  did  not  specifically  mention 
his  easement,  and  his  complaint  setting  forth 
such  facts  does  not  state  a  cause  of  action 
for  equitable  relief.  Seton  v.  City  of  New 
York,  130  App.  Div.  148;  114  N.  Y.  Supp. 
565. 

The  legislature  did  not  intend  that  when 
the  entire  property  is   to  be  acquired   by 


eminent  domain  it  shall  be  necessary  to  set 
out  every  easement,  franchise,  and  incidental 
right,  and  the  award  for  the  entire  property 
must  answer  for  the  compensation  of  sub- 
sidiary rights  and  interests.     lb. 

A  petition  in  a  proceeding  by  a  telephone 
company  to  acquire  an  easement  or  right  of 
way  for  the  erection  and  maintenance  of  a 
telephone  line,  which  states  the  extent  of  the 
right  which  the  petitioner  desires  to  acquire 
as  being  "to  trim  such  trees  as  may  be  neces- 
sary to  protect  said  line  from  interference," 
is  indefinite  and  insufficient  to  authorize  the 
maintenance  of  the  proceeding.  Bell  Tele- 
phone Co.  v.  Parker,  187  N.  Y.  299;  79  N. 
E.  1008. 

It  is  not  enough  in  a  proceeding  to  con- 
demn an  interest  in  land  for  public  purposes 
to  describe  the  interest  sought  to  be  ac- 
quired so  vaguely  as  to  leave  it  dependent 
upon  the  undisclosed  opinion  of  the  con- 
demning party  as  to  the  quantum  of  the  in- 
terest which  it  may  be  deemed  necessary  to 
take.     lb. 

Amendment  of  a  petition  of  a  railroad 
corporation  in  condemnation  proceedings 
which  excepted  so  much  of  the  premises  de- 
scribed "as  is  included  within  the  lines  of 
the  highway,"  relying  upon  an  official  search, 
— -Held,  to  be  allowed  on  terms,  so  as  to 
include  the  highways.  Matter  of  Lake  Shore 
&  Michigan  Southern  R.  R.  Co.,  53  Misc. 
340;  103  N.  Y.  Supp.  294. 

A  petition  which  after  describing  the 
premises  affected,  merely  states  that  the 
property  to  be  condemned  is  "a  right  of  way 
or  easement  for  plaintiff's  line  of  telephone 
wires  and  fixtures,"  is  not  sufficiently  defi- 
nite; defendant  is  entitled  to  know  the  size, 
number  and  location  of  the  poles,  and  at 
what  height  and  in  what  manner  the  wires 
are  to  be  strung.  Suffolk  County  Telephone 
Co.  v.  Gammon,  113  App.  Div.  764;  99  N. 
Y.  Supp.  295. 

A  motion  to  strike  out  as  irrelevant  and 
immaterial  a  portion  of  the  petition  in  con- 
demnation proceedings  instituted  by  the  city, 
which  after  a  general  description  of  the 
property  describes  in  detail  the  several  par- 
cels held  in  private  ownership  and  necessary 
to  be  acquired,  omitting  such  portions  as  are 
already  owned  by  the  city,  and  omitting, 
also,  the  portions  of  the  public  streets  em- 
braced in  the  first  description, — Denied  in 
the  exercise  of  the  discretionary  power  of 
the  court.  Matter  of  City  of  N.  Y.,  48  Misc. 
602;  96  N.  Y.  Supp.  554. 

Allegations  in  the  complaint  to  condemn 
land  for  a  city  park,  that  the  property 
is  required  for  park  purposes,  and  that  the 
people  in  that  section  of  the  city  are  de- 
sirous that  the  property  should  be  so  con- 
demned, are  insufficient,  even  where  no  an- 
swer has  been  interposed,  for  failing  to  state 
the  situation  in  the  neighborhood,  the  ex- 
tent of  the  population,  and  such  other  facts 
as  bear  on  the  necessity  of  its  use  for  such 
purpose.  Matter  of  Meagher,  35  Misc.  601; 
72  N.  Y.  Supp.  157,  Sp.  T. 

Mere  general  allegation  that  the  property 
is  required  for  public  park  purposes,  insuffi- 
cient,   lb. 
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Petition  for  the  taking  of  lands  for  a 
town  hall  may  be  made  by  the  town  board. 
Town  Board  of  Jamaica  v.  Denton,  70  N. 
Y.  Supp.  837,  Sp.  T. 

A  petition  seeking  to  condemn  water 
rights,  to  inaugurate  a  village  water  sys- 
tem, stated  that  the  property  was  the  water 
so  to  be  converted,  in  which  defendants  had 
an  interest,  viz.,  all  that  portion  of  the 
waters  flowing  easterly  in  the  6.  river,  at 
a  point  contiguous  to  the  power  station  of 
plaintiff,  which  could  be  forced  into  plain- 
tiff's water  main  of  certain  dimensions  by 
a  five-cylinder  pump  at  a  certain  pressure, 
amounting  to  a  stated  number  of  gallons 
per  day. — Held,  that  this,  with  other  parts 
of  the  petition  to  which  it  refers  described 
the  water  rights  to  be  condemned  and  the 
amount  of  water  to  be  taken  with  reason- 
able certainty.  Village  of  Cham  plain  v.  Mc- 
Crea,  165  N.  Y.  264;  59  N.  E.  83. 

Where  a  petition  failed  to  state  the  resi- 
dence of  a  wife  having  an  inchoate  right 
of  dower  in  the  lands  to  be  condemned, 
though  the  residence  of  the  husband  was 
given,  and  further  did  not  state  that  she 
was  such  wife,  except  in  the  title  to  the  pro- 
ceedings, the  petition  was  defective.  Mar- 
cellus  Electric  R.  Co.  v.  Crisler,  33  Misc.  1 ; 
67  N.  Y.  Supp.  932,  Sp.  T. 

An  allegation,  in  a  petition  for  condem- 
nation of  lands,  that  petitioner  attempted 
to  acquire  from  the  owners  the  property 
described,  but  failed,  and  was  unable  to 
agree  with  the  owners  for  such  purchase, 
because  in  petitioner's  opinion  the  owners 
demanded  a  price  far  in  excess  of  its  value, 
and  that  an  attempt  was  made  in  good 
faith  to  agree  with  such  owners  as  to  the 
amount  of  such  compensation,  but  failed  to 
do  so  for  the  reason  given,  alleges  the  fail- 
ure to  agree  for  the  purchase  of  the  prop- 
erty in  a  sufficiently  explicit  manner.     lb. 

Where  the  petition  for  condemnation  of 
lands  for  a  railroad  described  the  prem- 
ises to  be  taken  as  follows:  Beginning 
at  a  given  survey  station  on  the  center 
line  of  petitioner's  railroad,  and  thence 
describing  such  center  line  by  courses  and 
distances  to  another  survey  station,  being 
a  strip  66  feet  wide,  33  feet  on  each  side 
of  said  center  line,  and  containing  1.02 
acres,  and  referred  to  the  annexed  map  for 
a  more  complete  description  of  the  prem- 
ises, but  did  not  state  that  the  center  line 
surveyed  was  staked  out  on  the  ground, 
and  annexed  a  map  showing  a  different 
parcel  to  the  copy  of  the  petition  served  on 
the  owners, — such  petition  failed  to  de- 
scribe the  lands  to  be  taken  with  reasonable 
certainty.    lb. 

Averments  in  a  petition  to  condemn  land 
which  are  denied  by  the  answer  must  be 
proved  by  petitioner,  as  the  condemnation 
law  contains  no  provision  dispensing  there- 
with. City  of  Syracuse  v.  Benedict,  86  Hun 
343 ;  33  N.  Y.  Supp.  944. 

In  a  proceeding  under  Laws  1889,  c  291, 
as  amended  by  Laws  1890,  c.  314,  which 
provides  that  the  city  of  Syracuse  may  con- 
struct a  system  of  waterworks  to  furnish 
the  city  with   water  from  the  Skaneateles 


Lake,  and  for  that  purpose  may  condemn 
property,  but  that  before  any  water  shall 
be  taken  the  city  shall  increase  the  storage 
capacity  of  the  lake,  and  shall  acquire  or 
extinguish  all  water  right  on  the  outlet  of 
said  lake  to  be  affected  by  the  proposed 
storage  of  water,  the  petition  asked  to  con- 
demn "all  the  property,  rights,  title,  and 
interest  of  the  defendants,  and  every  of 
them,  in  and  to  the  water  of  Skaneateles 
Lake  and  its  watershed,  ....  and  to  any 
part  and  use  thereof  as  the  same  flows,  or 
might  flow,  through  the  outlet  of  said  lake," 
giving  a  description  of  the  parcels  of  land 
owned  by  the  several  defendants  against 
whom  the  proceedings  were  instituted. — 
Held,  that  the  description  was  not  sufficient, 
within  §  3360.  City  of  Syracuse  v.  Stacey, 
86  Hun  441;  33  N.  Y.  Supp.  930. 

Application  for  condemnation  of  land, 
made  on  petition  which  fails  to  state  that 
the  petitioner  intends  to  complete  the  work 
for  which  the  .land  is  sought  to  be  con- 
demned, is  properly  denied  on  oral  objec- 
tions of  defendant."  Erie  &  C.  N.  Y.  Ry. 
Co.  v.  Welch,  1  App.  Div.  140;  37  N.  Y. 
Supp.  996. 

Where  a  petitioner  sets  forth  that  all 
the  owners  of  the  land  except  one  had  con- 
sented, to  convey  to  the  city,  that  it  was 
unnecessary  to  condemn  any  lands  except 
those  belonging  to  that  one,  and  the  subse- 
quent refusal  of  the  other  owners  to  con- 
vey, or  the  failure  of  the  city  to  obtain 
their  lands  under  condemnation  proceedings, 
will  not  invalidate  the  proceedings  had  to 
condemn  the  lands  of  that  one.  City  of 
Johnstown  v.  Wade,  30  App.  Div.  5;  51  N. 
Y.  Supp.  763. 

While,  in  a  proceeding  by  a  transporta- 
tion corporation  to  acquire  lands,  an  aver- 
ment in  a  petition  that  it  is  the  intention 
of  the  petitioner  in  good  faith  to  complete 
and  maintain  the  work  or  improvement 
for  which  the  property  is  to  be  condemned, 
and  that  all  the  preliminary  steps  have 
been  taken  to  entitle  the  petitioner  to  in- 
stitute the  proceeding,  is  sufficient,  under 
§  3360,  as  a  condition  precedent  to  the 
maintenance  of  the  proceeding,  it  is  never- 
theless necessary  to  establish  by  proof  that 
a  survey  and  map  have  been  made  and  filed 
as  required  by  section  83  of  the  transpor- 
tation corporation  law  (Laws  1890,  c 
566) ;  and  a  failure  in  this  respect,  if  duly 
objected  to,  is  fatal  to  the  proceeding.  Mat- 
ter of  Citizens'  Waterworks  Co.,  32  App. 
Div.  54;  52  N.  Y.  Supp.  473. 

If  the  center  line  of  a  proposed  street 
railroad  extension  is  staked  out  on  the 
ground,  or  otherwise  ascertainable  by  in- 
spection, without  reference  to  the  map  of 
the  route,  ox  already  known,  it  is  a  monu- 
ment that  may  be  referred  to  in  the  "spe- 
cific description  of  the  property  sought  to 
be  condemned,  and  its  location  by  metes  and 
bounds,"  required  by  §  3360,  subd.  2.  Still- 
water and  M.  R.  Co.  v.  Slade,  36  App.  Div. 
587;  55  N.  Y.  Supp.  966. 

Petition  of  a  cemetery  association  must 
state  that  no  persons  are  excluded  from 
purchasing  lots  in  cemetery  on  equal  terms 
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with  others.  Cemetery  Ass'n  v.  Brandes,  14 
Misc.  270;  35  N.  Y.  Supp.  1015;  70  State 
Rep.  674,  Sp.  T. 

Facto  necessary  to  give  the  court  or  offi- 
cer jurisdiction  must  appear  in  the  petition, 
for  it  is  upon  that  alone  that  jurisdiction 
depends.  Matter  of  Marsh,  71  N.  Y.  315, 
rev'g  10  Hun  49. 

The  necessity  for  the  exercise  of  the  right 
of  eminent  domain  must  he  clearly  shown, 
and  the  object  and  purpose  must  come  fairly 
within  the  statute.  In  re  Staten  Island 
Rapid  Transit  Co.,  103  N.  Y.  251. 

If  the  petitioner  is  a  corporation,  it  must 
appear  that  it  is  a  corporation,  not  only 
de  facto,  hut  de  jure  also.  That  must  be 
alleged  and,  if  denied,  proven.  Matter  of 
N.  Y.  Cable  Co.,  104  N.  Y.  1,  43;  Matter 
of  Kings  Co.  El.  R.  R  Co.,  1  State  Rep. 
512;  Matter  of  B'klyn,  W.  &  N.  R.  R.  Co., 
72  N.  Y.  245. 

There  is  nothing  in  the  General  Railroad 
Act  to  prevent  several  owners  being  included 
in  one  petition.  Troy  &  Rut.  R.  R  Co.  v. 
Cleveland,  6  How.  238. 

The  petitioner  may  include  many  pieces 
of  land,  the  property  of  different  owners. 
B'klyn  El.  R  R  Co.  v.  Nagel,  59  State  Rep. 
161;  27  State  Rep.  660;  75  Hun  590. 

If  it  be  irregular  to  join  the  lands  of 
different  owners  in  a  single  petition,  it  is 
within  the  power  of  the  court  to  sever  the 
cases,  and  the  entry  of  an  order  or  judg- 
ment in  a  particular  case  is,  in  fact,  a  sev- 
erance,    lb. 

Upon  an  application  by  a  railroad  cor- 
poration for  the  appointment  of  commis- 
sioners to  condemn  lands  for  its  corporate 
uses,  the  petition  stated  that  "it  is  the  in- 
tention of  the  plaintiff,  in  good  faith,  to 
complete  the  work  or  improvement  for 
which  the  property  is  to  be  condemned;  and 
that  all  the  preliminary  steps  required  by 
law  have  been  taken  to  entitle  him  to  in- 
stitute the  proceeding."  It  was  objected 
that  the  petition  did  not  state  facts,  but 
only  legal  conclusions  of  the  petitioner,  and 
was,  therefore,  insufficient  to  confer  juris- 
diction. This  objection  was  sustained  and 
the  application  denied.  Held,  error;  that 
the  proceeding  being  one  regulated  by  stat- 
ute, the  petitioner  had  a  right  to  adopt 
the  language  of  the  statute.  Rochester  Ry. 
Co.  v.  Robinson,  133  N.  Y.  242;  44  State 
Rep.  872,  rev'g  38  State  Rep.  1022. 

A  petition  by  a  railroad  company  for  the 
condemnation  of  land  alleged  that  under 
acts  of  the  legislature,  and  the  determination 
of  commissioners  pursuant  to  certain  stat- 
utes, a  particular  route  was  designated  and 
established  for  petitioner,  and  that  it  had 
"constructed,  maintained,  and  operated  a 
railway  which  it  was  so  authorized  to  con- 
struct,1' etc.  Held,  that  it  was  a  question  of 
fact,  to  be  determined  on  all  the  evidence, 
whether  there  has  been  a  compliance  with 
I»  1850,  c.  140,  §  14,  which  requires  such 
petitioner  to  state  that  "it  is  the  intention 
of  the  company  in  good  faith  to  construct 
and  finish  a  railroad  from  and  to  the  places 
named  for  that  purpose  in  its  articles  of  as- 


sociation. Met.  El.  R  Co.  v.  Dominick,  8 
N.  Y.  Supp.  151. 

In  proceedings  by  an  elevated  railway 
company  to  condemn  an  easement,  the  Ques- 
tion whether  a  statement  in  the  petition 
that  petitioner  has  constructed  a  railway, 
"whicn  it  was  so  authorized  to  construct," 
is  equivalent  to  a  statement  that  it  has 
constructed  the  entire  road  authorized,  so 
as  to  comply  with  L.  1850,  c.  140,  §  14, 
which  requires  such  petitioner  to  state  that 
"it  is  the  intention  of  the  company,  in  good 
faith,  to  construct  and  finish  a  railroad 
from  and  to  the  places  named  for  that  pur- 
pose in  its  articles  of  association,"  is  one  of 
fact,  to  be  determined  on  all  the  proofs. 
In  re  Met.  £1.  R  Co,,  12  N.  Y.  Supp.  506, 
O'Brien,  J. 

A  petition  for  the  condemnation  of  land, 
which  alleges  that  plaintiff  owns  the  entire 
block,  with  the  exception  of  the  lot  sought 
to  be  taken,  and  uses  the  same  for  its  sta- 
tion, power-house,  and  buildings,  and  for  the 
accommodation  and  use  of  its  passengers, 
freight,  and  business  as  a  street  railroad, 
and  that  the  property  owned  by  plaintiff  is 
insufficient  for  the  uses  aforesaid,  but  that, 
with  the  addition  of  the  lot  sought  to  be  con- 
demned, the  property  will  be  adequate  for 
plaintiff's  requirements,  sufficiently  complies 
with  the  condemnation  act  which  requires 
the  petition  to  set  forth  the  public  use  for 
which  the  property  is  required,  and  a  con- 
cise statement  of  the  fact  showing  the  ne- 
cessity of  its  acquisition  for  such  use.  In  re 
B'way  A  S.  A-  R  R  Co.,  25  N.  Y.  Supp. 
1080;   73  Hun  7. 

The  description  of  the  premises  must  be 
accurately  set  forth,  and  the  defect  cannot 
be  cured  by  reference  to  the  deed.  Matter  of 
N.  Y.  Cent.  A  H.  R  R  R  Co.,  70  N.  Y. 
191. 

A  description  of  the  land  which  desig- 
nates the  east  and  west  lines  as  there  de- 
scribed in  the  deed  to  the  present  owners, 
and  the  south  line  as  at  a  specific  distance 
from  the  south  line  of  petitioner's  land,  was 
held  not  sufficient.  Matter  of  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  16  Week.  Dig.  201. 

Easements  sought  to  be  acquired  in  con- 
demnation proceedings,  which  are  designated 
in  the  petition  as  those  "which  now  are  or 
may  be  the  subject  of  injury  from  a  con- 
struction of  said  railroad  or  incidental  to 
its  use,"  are  sufficiently  described.  Brook- 
lyn £1.  R  R  Co.  v.  Nagel,  75  Hun  590;  27 
N.  Y.   Supp.  669;   59  State  Rep.   161. 

A  petition  by  an  elevated  railroad  com- 
pany for  the  condemnation  of  a  right  of 
way,  does  not  sufficiently  describe  the  prop- 
erty sought  to  be  acquired  by  alleging  that, 
for  the  purposes  of  petitioner's  incorpora- 
tion, there  "is  required  so  much  of  the  prop- 
erty, easements,  or  other  interests  in  the 
streets  aforesaid,  hereafter  described,  as  has 
been  taken,"  and  specifically  described  as 
so  much  of  the  property,  easements,  or  other 
interests  in  the  streets  "as  has  been  taken 
by  reason  of  the  construction  and  mainte- 
nance of  the  elevated  railway  of  the  peti- 
tioner, as  the  same  is  now  constructed  and 
maintained,  with  two  rows  of  columns  in 
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such  land,  reserving"  to  himself  the  fee 
thereof,  his  subsequent  conveyance  to  the 
city  of  the  fee  of  said  street  does  not  de- 
prive his  grantees  of  the  abutting  lots  of 
their  right  to  compensation  for  damages 
caused  by  a  chancre  of  grade.  Matter  of 
Mayor,  118  App.  Div.  874. 

Under  the  Grade  Crossing  Act  affecting 
the  city  of  Buffalo,  where  on  parcel  of  real 
property  abutting  upon  a  street  owned  by 
an  individual  or  corporation,  and  another 
piece  of  property  not  abutting  on  said  street 
is  used  in  connection  therewith  and  as  a 
whole  in  the  prosecution  of  a  business,  the 
owner  of  property  abutting  upon  such  street 
may  recover  not  only  for  damages  done  to 
such  real  estate  owned  by  him  abutting  upon 
such  street,  and  to  the  buildingB  and  ma- 
chinery erected  thereon,  but  also  for  the 
damage  done  to  the  parcel  not  so  abutting, 
where  the  whole  is  used  as  one  plant  and 
is  necessary  in  the  conduct  of  a  single  busi- 
ness. Matter  of  Grade  Crossing  Commis- 
sioners, 116  App.  Div.  549;  101  N.  Y.  Supp. 
928. 

Lessee's  interest. — Upon  the  condemna- 
tion of  property  occupied  by  a  lessee  the 
parties  to  the  lease  are  authorized  as  a  con- 
dition to  a  release  by  the  lessees  of  a  part 
of  their  claim  to  make  an  apportionment  of 
an  item  of  damage  which  would  have  consti- 
tuted a  proper  part  of  the  total  award  if 
the  lessee's  entire  interest  had  been  released 
to  the  owners.  Matter  of  City  of  New  York, 
193  N.  Y.  117;  85  N.  E.  1064. 

The  landlord  and  tenant  may  agree  upon 
an  apportionment  of  the  damages  which 
either  of  them  might  lawfully  claim  if  he 
were  the  owner  of  the  entire  state.     lb. 

Reservation  by  lessee. — By  the  surren- 
der of  the  leasehold  estate  to  the  lessors 
as  of  the  date  on  which  title  to  the  prop- 
erty which  was  on  the  water  front  vested 
in  the  city,  the  lessee,  though  it  tried  to  re- 
serve to  itself  some  claim  for  damages,  by 
the  following  language:  "It  is  expressly 
understood  that  this  surrender  and  assign- 
ment shall  not  and  does  not  include  or  af- 
fect any  claim  against  the  city  for  damages 
sustained  by  the  company  because  of  the 
portion  of  said  premises  (other  than  the 
bulkhead)  and  the  company's  fixtures  being 
rendered  unfit  for  the  purposes  of  the  com- 
pany by  reason  of  the  condemnation  of  the 
said  bulkhead  by  the  city,  which  said  claim 
or  claims,  are  hereby  expressly  reserved," 
nevertheless  parted  with  all  claims  for  dam- 
ages. Matter  of  Citv  of  New  York,  125 
App.  Div.  393;  109  Nt  Y.  Supp.  921,  modf'd 
193  N.  Y.  117;  85  N.  E.  1064. 

Easements. — In  awarding  damages  for 
easements  taken  by  an  elevated  railroad 
benefits  from  the  railroad  may  be  offset, 
though  the  rule  be  otherwise  as  to  tangible 
property.  Matter  of  Manhattan  Railway 
Co.  v.  Stuyvesant,  126  App.  Div.  848;  111 
N.  Y.  Supp.  222. 

When  the  difficulty  of  proving  the  value 
of  property  taken  in  condemnation  proceed- 
ings by  any  other  method  is  great,  evidence 
of  what  was  paid  for  another  parcel  similar- 
ly situated  is  admissible.     lb. 


The  owner  of  property  abutting  on  a  pub- 
lic street  has  an  easement  of  which  he  can- 
not be  deprived  without  compensation,  and 
when  proceedings  to  close  a  street  are  insti- 
tuted under  an  act  (L.  1895.  c.  1006)  which 
does  not  fix  the  time  when  title  shall  vest  in 
the  easements  destroyed  or  when  the  city 
shall  enter,  or  when  interest  on  the  award 
shall  begin  to  run,  and  there  is  no  provision 
for  compensation  for  the  period  between  the 
closing  of  the  street  by  resolution  of  the 
municipal  authorities  and  the  confirmation 
of  the  report  awarding  damages,  the  owner 
is  entitled  to  an  injunction  against  the  erec- 
tion of  a  barrier  without  an  archway  which 
cuts  off  access  to  his  property.  Gillender  v. 
City  of  New  York,  127  App.  Div.  612;  111 
N.  Y.  Supp.  1051. 

Maps. — Laws  of  1905,  c  723,  §  2,  re- 
quiring a  municipal  corporation,  before  at 
quiring  lands  for  "new  or  additional  sources 
of  water  supply"  to  submit  maps  to  the  State 
commission  and  procure  its  approval,  applies 
only  to  the  obtaining  of  new  land  and  not  to 
the  condemnation  of  a  water  plant  already 
established.  Village  of  Waverly  v.  Waverly 
Water  Co..  117  App.  Div.  336;  101  N.  Y. 
Supp.  1070. 

When  right  of  condemnation  may  be 
exercised. — A  railroad  company  can  take 
land  for  railroad  purposes  only  where  a 
necessity  exists,  which  is  recognized  by  stat- 
ute, and  provided  for  therein;  and,  when  a 
railroad  company  claims  such  right,  it  must 
make  out  a  case  within  the  statute.  Erie 
R.  Co.  v.  Steward,  170  N.  Y.  172;  63  N.  E. 
Rep.  118. 

Where  a  railroad  company  is  organized, 
under  Laws  1892,  c.  688,  §  3,  as  successor 
by  reorganization  of  a  railroad  company 
created  by  special  act.  and  such  original 
company  has  exercised  all  the  power  of  emi- 
nent domain  given  it  by  its  charter,  such 
power  is  exhausted;  and  the  reorganized 
company  cannot  change  the  route  of  the  rail- 
road, and  acquire  land  by  condemnation  for 
purposes  of  such  change,  unless  the  power 
to  condemn  such  land  has  been  conferred 
upon  it  by  a  subsequent  statute.     lb. 

Railroad  Law  giving  power  to  condemn 
land  necessary  for  the  construction,  opera- 
tion, and  maintenance  of  its  railroad,  do 
not  authorize  a  railroad  corporation  having 
a  completed  road  through  an  incorporated 
village  to  condemn  land  for  a  new  and 
straighter  line  through  such  village,  to  be 
used  as  a  short  cut  and  an  additional  main 
line.     lb. 

The  trial  court  granted  an  injunction  per- 
petually restraining  an  electric  street  rail- 
way from  constructing  its  road  on  a  street 
the  fee  of  which  was  in  the  abutting  owners. 
The  judgment  was  affirmed  by  the  appellate 
division.  Held,  that  the  court  of  appeals 
could  modify  such  judgment  so  as  to  pro- 
vide that  it  should  not  prevent  the  railway 
company  from  bringing  condemnation  pro- 
ceedings, and  that  if  the  rights  of  the 
abutting  owners  were  acquired,  and  com- 
pensation paid,  it  should  not  be  prevented 
from  entering  on  the  premises  for  operating 
its  road.     Peck  v.  Schenectady  Ry.  Co.,  170 
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N.  Y.  298;  63  N.  E.  357;  and  see  Adee  v. 
Nassau  Electric  R.  Oo.,  72  App.  Div.  404; 
76  N.  Y.  Supp.  589. 

While  the  legislature  has  power  to  provide 
far  the  abolition  of  grade  crossings  of  city 
streets,  abutting  owners  on  the  streets, 
though  having  title  only  to  the  mar- 
gin thereof,  have  incorporeal  rights  of  light, 
air,  and  access  in  the  nature  of  easements, 
in  the  street  itself,  of  which  they  cannot  be 
deprived,  for  such  purposes,  without  com- 
pensation being  made  under  Const.  Art.  1, 


ing  a  lot  on  equal  terms  with  others  may 
condemn  lands.  Cemetery  Ass'n  v.  Brandes, 
14  Misc.  270;  35  N.  Y.  Supp.  1015;  70  State 
Rep.  674,  Sp.  T. 

Foreign  railroad  corporations  may  main- 
tain condemnation  proceedings.  N.  Y.}  New 
Haven,  etc.,  R.  R.  Co.  v.  Welsh,  143  N.  Y. 
411. 

Municipality  may  take  land  not  actually 
required  for  the  traveled  way,  in  order  to 
afford  ample  space  for  light  and  air,  beauty 
and  adornment,  under  legislative  authority. 


§   6,  declaring  that  private  property  shall  Matter  of  Curran,  38  App.  Div.  82;  55  N. 
not  be  taken  for  public  use  without  just  Y.  Supp.   1018,  affi'g  25  Misc.  432;   54  N. 


compensation.  Egerer  v.  N.  Y.  C.  ft  H.  R. 
Co.,  70  App.  Div.  421 ;  75  N.  Y.  Supp.  476. 
Proceedings  may  be  maintained  to  con- 
demn a  company's  waterworks  system.  Mat- 
ter Board  of  Water  Commissioners,  71  App. 
Div.  544;  76  N.  Y.  Supp.  11. 

As  to  individual  water  rights.  See  Mat- 
ter of  Daly,  72  App.  Div.  394;  76  N.  Y. 
Supp.  28. 

An  owner  of  land  across  which  a  drain 
has  been  built  by  commissioners  appointed 
under  the  drainage  act  without  condemna- 
tion proceedings  can  apply  for  an  appraisal 
of  the  land  or  right  so  taken  after  the  work 
has  been  done.  Matter  of  Hodge,  28  Misc. 
104;  59  N.  Y.  Supp.  775,  Sp.  T. 

The  supreme  court  has  jurisdiction  of  con- 
demnation proceedings  brought  by  an  owner 
of  land  across  which  a  drain  has  been  built 
by  commissioners  appointed  under  the  drain- 
age act.     lb. 

A  corporation,  having  the  right  of  eminent 
domain,  may,  by  condemnation,  acquire  the 
right  to  interfere  with  the  enjoyment  of 
private  property  by  the  operation  of  its 
trains  adjacent  thereto,  since  such  use  is 
in  the  nature  of  an  easement  in  the  owner's 
land,  which  can  be  conveyed  as  an  interest 
therein.  Long  Island  Railroad  Co.  v.  Gar- 
vey,  159  N.  yT  334;  54  N.  E.  60. 

Laws  1851,  c.  207,  §  4,  as  amended  by 
Laws  1894,  c  712,  which  provides  that 
persons  desirous  of  floating  logs  down  the 
Moose  river  may  construct  a  chute  or  apron 
in  connection  with  any  dam  therein,  and 
may  reconstruct  any  booms  in  such  man- 
ner as  to  allow  logs  to  pass,  doing  no  un- 
necessary damage  to  the  owner  or  occu- 
pants of  said  boom,  and  paying  to  such 
occupant  or  owner  all  damage  that  he  or 
they  may  sustain  by  reason  of  the  floating 
of  logs  and  timber  or  the  alteration  of  dams 
or  booms,  does  not  authorize  the  condemna- 
tion of  a  right  in  the  stream  and  of  a  strip 
of  land  along  the  banks  thereof.  Matter  of 
Thomson,  86  Hun  405 ;  33  N.  Y.  Supp.  467. 
The  condemnation  law  merely  regulates 
procedure  in  condemnation  proceedings,  and 
authorizes  such  procedure  only  when  the 
person  instituting  it  has  authority,  under 
such  independent  statute,  to  acquire  the 
title  to  the  property.    lb. 

An  order  denying  a  motion  to  dismiss  the 
petition  in  a  condemnation  proceeding,  and 
appointing  a  referee  to  hear  and  determine 
the  issues,  is  appealable.     lb. 

A  cemetery  association  whose  charter  or 
by-laws  do  not  exclude  anyone  from  purchas- 


Y.  Supp.  917. 

Plaintiff,  a  railroad  corporation  seeking  to 
take  property  in  invitum,  must  show  stat- 
utory authority,  and  the  statute  claimed  to 
confer  it,  is  to  be  strictly  construed.  Erie 
R.  R.  Co.  v.  Steward,  61  App.  Div.  480;  70 
N.  Y.  Supp.  698. 

WJiere  railroad  company  had  been  located 
and  in  operation  for  many  years,  and  it 
was  intended  to  extend  the  line  to  a  point 
half  a  mile  distant  and  to  reach  the  same 
by  running  three  miles  to  avoid  steep  grades, 
proceedings  could  not  be  maintained.     lb. 

Right  of  village  to  condemn  land  for  its 
proposed  water  works  is  not  to  be  precluded 
by  action  of  a  corporation  organized  after 
village  had  filed  its  plans,  which  bought 
the  lands  without  filing  a  map  or  making 
a  valid  contract  for  use  of  water  supply. 
Village  of  Fultonville  v.  F.  W.  W.  Co.,  35 
Misc.  426;  71  N.  Y.  Supp.  1009,  Sp.  T. 

Property  required  by  the  State  for  canal 
purposes  may  be  taken  in  a  summary  way 
without  the  aid  of  judicial  proceedings;  the 
title  or  the  right  to  the  use  may  be  ac- 
quired at  any  time,  and  need  not  be  ob- 
tained in  advance.  Waterloo  Wool.  Mfg. 
Oo.  v.  Shanahan,  128  N.  Y.  345,  rev'g  58 
Hun  50. 

The  right  of  eminent  domain  existed  be- 
fore the  Constitution,  but  is  recognized  by 
it.  Heyward  v.  Mayor,  7  N.  Y.  314;  Wal- 
lace v.  Karlenowefski,  19  Barb.  118. 

Mutt  be  for  public  use.— The  use  must 
be  public  and  compensation  must  be  paid 
to  the  owner.  People  v.  Smith,  21  N.  Y. 
595;  Embury  v.  Connor,  3  N.  Y.  511;  Buf- 
falo &,  N.  Y.  R.  R.  Co.  v.  Brainard,  9  N.  Y. 
100;  Beekman  v.  Sar.  &  Schen.  R.  R.  Co., 
3  Paige  45;  Varick  v.  Smith,  5  Paige  137. 
While  private  property  cannot  be  taken 
for  public  use  without  just  compensation, 
yet  no  merely  consequential  damage  to  prop- 
erty, even  though  it  may  temporarily  deprive 
the  owner  of  its  use,  is  a  taking  of  such 
property  within  the  meaning  of  the  consti- 
tutional provision.  A  farm,  located  upon 
Canandaigua  lake,  was  flooded  by  reason  of 
a  coffer-dam  erected  in  the  outlet  of  the 
lake,  pursuant  to  the  provisions  of  an  act 
of  the  legislature  authorizing  it  to  be  done 
for  the  purpose  of  maintaining  the  waters 
of  Canandaigua  lake  at  the  height  or  level 
specified  therein.  The  coffer-dam  was  con- 
structed for  the  purpose  of  facilitating  the 
building'  of  a  lock  or  bulk- head  at  the  outlet 
of  the  lake  and  to  rebuild  a  bridge,  the  for- 
mer being  authorized  under  an  express  act 
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already  occupied  for  a  public  purpose,  the 
issue  should  be  disposed  of  before  appoint- 
ment of  commissioners.  Matter  of  Mayor  of 
N.  Y.,  22  App.  Div.  124;  47  N.  Y.  Supp.  965. 

In  condemnation  proceedings  instituted 
by  a  railroad  company,  the  burden  is  on  pe- 
titioner to  show  the  necessity  of  acquiring 
the  property,  its  intention  to  complete  the 
road,  and  ite  endeavor  in  good  faith  to  agree 
with  the  property  owners;  while  the  burden 
is  on  the  owners  as  to  an  issue  raised  by  the 
answer  concerning  petitioner's  incorporation. 
In  re  Met.  El.  R.  Co.,  12  X.  Y.  Supp.  506, 
O'Brien,  J. 

The  objection  that  the  petition  does  not 
state  the  facts  required  by  statute  may  be 
taken  bv  demurrer  before  evidence  is  taken 
or  a  trial  had.  Matter  of  N.  Y.,  W.  S.  &  B. 
R.  R.  Co.,  64  How.  216,  Merwin,  J. 

The  evidence  bearing  upon  the  necessities 
of  the  corporation  for  more  lands  in  the 
7icinity  of  these  for  its  purposes,  and  the 
comparative  fitness  of  those  proposed  to  be 
taken  and  other  lands  near  them,  can  hardly 
be  considered  by  the  court.  To  a  large  ex- 
tent the  company  must  be  left,  under  the 
delegation  of  power  to  it  by  the  State,  to 
determine  the  extent  of  its  wants,  and  fix 
upon  the  particular  location  of  the  lands 
appropriated,  subject  to  the  qualification 
that  the  purposes  for  which  the  lands  are 
proposed  to  be  taken  must  be  those  for  which 
the  company  was  incorporated,  and  strictly 
within  its  chartered  rights.  A  reasonable 
necessity  must  be  shown,  or,  in  other  words, 
there  must  not  be  an  evident  and  apparent 
absence  of  all  occasion  or  necessity  for  the 
property  for  the  legitimate  purposes  of  the 
corporation.  Matter  of  Boat.  &  Alb.  R.  R. 
Co.,  53  N.  Y.  574. 

A  railroad  corporation,  under  the  power 
delegated  to  it  by  the  General  Railroad  Act, 
to  acquire  title  to  land  for  the  purposes  of 
its  incorporation,  has,  to  a  large  extent,  the 
right  to  determine  the  measure  of  its  wants, 
and  to  fix  upon  the  location  of  land  to  be 
appropriated,  subject  to  the  qualification 
that  the  purposes  for  which  the  land  is  to 
be  taken  are  strictly  within  its  charter. 
Where  a  reasonable  necessity  is  shown,  the 
courts  will  not  interfere  with  the  exercise 
of  its  discretion  in  selecting  suitable  lands, 
unless  the  selection  will  result  in  great  in- 
jurv,  or  was  influenced  by  some  improper 
motive.  In  re  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
v.  Met.  Gas  L.  Co.,  63  N.  Y.  326. 

To  a  railroad  terminating  in  the  city  of 
New  York,  depots  and  cattle-yards  sufficient 
to  accommodate  the  freight  and  live  stock 
transported  over  it  are  essential,  a.nd  lands 
sufficient  for  such  structures  are  necessary 
for  its  operation.  Such  lands,  therefore, 
and  lands  necessary  to  furnish  proper,  con- 
venient, and  safe  approaches  thereto,  may 
be  acquired  by  proceedings  in  invitum  under 
said  act.     lb. 

When  private  property  is  demanded  by  a 
corporation  under  the  power  of  eminent  do- 
main, based  upon  an  alleged  prospective  in- 
crease of  its  business,  which  will  require 
increased  accommodations,  it  should  be  es- 


tablished, beyond  reasonable  doubt,  that 
such  increase  will  occur.  Renss.  &  Sar.  R. 
It  Co.  v.  Davis,  43  N.  Y.  137. 

The  mere  fact  that  land  proposed  to  be 
taken  by  a  railroad  company  is  not  needed 
for  the  present  and  immediate  purposes  of 
the  petitioner  is  not  necessarily  a  defense 
to  a  proceeding  to  condemn  it.  Matter  of  S. 
I.  Rap.  Trans.  Co.,  103  N.  Y.  251. 

The  General  Railroad  Act  gives  to  corpor- 
ations organized  under  it  authority  to  ac- 
quire lands  by  the  exercise  of  the  right  of 
eminent  domain,  both  from  individuals  and 
from  the  State,  for  its  prospective,  as  well 
as  present,  uses,  provided  the  necessity  for 
such  use  in  the  immediate  future  is  estab- 
lished bevond  reasonable  doubt.  It  seems, 
that,  as  the  exercise  of  this  power  is  in  dero- 
gation of  individual  rights,  it  should  be 
allowed  only  when  the  necessity  clearly  ap- 
pears, and  the  proposed  use  is  clearly  em- 
braced within  the  legitimate  objects  of  the 
power.     lb. 

In  proceedings  by  a  railroad  corporation 
operating  a  line  of  road  on  Staten  Island 
to  acquire  lands  under  water  in  New  York 
harbor,  the  title  to  which  was  in  the  State, 
the  court  found  that  the  land  was  not  re- 
quired by  the  petitioner  for  the  purpose  of 
its  local  traffic,  but  was  required  and  was 
necessary  for  the  purpose  of  carrying  out  a 
contract  between  it  and  the  B.  £  0.  R.  R. 
Co.,  owning  very  extensive  lines  of  road,  by 
which  it  was  agreed  that  a  connection 
should  be  made  between  the  two  roads,  and 
the  petitioner  bound  itself  to  furnish  to  the 
other  company  accommodations  over  its  road 
for  transportation  of  freight,  passengers, 
etc.,  to  and  from  the  city  of  New  York,  thus 
making  the  petitioner's  road  a  connecting 
link  between  the  system  of  railroads  oper- 
ated by  the  B.  &*0.  R.  R.  Co.  and  New 
York  City.  Held,  that  the  obvious  benefit 
to  be  derived  from  such  a  connection  by  the 
public  and  the  petitioner  rendered  the  ob 
ject  for  which  the  land  was  sought  a  pub- 
lic use,  and  justified  its  condemnation.    lb. 

Where  the  petitioner  has  fairly  made 
out  a  case  establishing  that  the  premises  are 
necessary  for  its  use,  and  the  company  has 
acted  in"  good  faith  and  exercised  a  reason- 
able discretion,  the  court  will  not  interfere. 
N.  Y.,  L.  &  W.  R.  R.  Co.  v.  Union  Steamboat 
Co.,  35  Hun  220,  affi'd  99  N.  Y.  12. 

It  was  claimed  that  because  certain  struc- 
tures, i.  a,  a  bridge  over  navigable  waters, 
and  a  short  line  of  road,  which  are  required 
to  be  built  in  order  to  connect  the  roads 
of  the  two  companies,  were  not  yet  com- 
pleted, or  begun,  the  facts  did  not  furnish 
a  sufficient  degree  of  probability  of  their 
ultimate  construction  as  to  authorize  the 
condemnation  of  the  land  m  question.  The 
B.  &  O.  Co.  was  bound  by  its  contract  with 
petitioner  to  build  the  piece  of  road,  and 
the  latter  was  bound  to  build  the  bridge 
and  perfect  its  facilities  for  accommodating 
the  increaaed  traffic;  it  appeared  also  that 
by  an  act  of  Congress  the  contracting  com- 
panies were  authorized  to  build  the  bridge, 
and  that  they  had  already  made  large  ex- 
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penditures  and  incurred  heavy  obligations 
in  the  purchase  of  other  lands,  extending 
tracks,  etc.,  for  the  purpose  of  carrying  out 
the  contract.  Held,  that  these  facts,  to- 
gether with  the  manifest  interest  both  com- 
panies have,  in  carrying  out  the  projected 
enterprise,  afforded  conclusive  assurance 
that  the  application  was  made  in  good  faith, 
and  for  the  sole  purpose  of  acquiring  the 
land  for  the  purposes  alleged  in  the  peti- 
tion.    Matter  of  S.  I.  Rap.  Trans.  Co. 

The  fact  that  the  B.  &  0.  R.  R.  Co.  is 
a  foreign  corporation  furnished  no  reason 
for  denying  the  relief  sought.     lb. 

Where  there  is  no  doubt  of  the  present 
need  of  property,  the  opinion  of  the  officers 
as  to  the  amount  of  land  needed  will  ap- 
parently control,  unless  it  is  obvious  they 


are  not  acting  in  good  faith.  N.  Y.,  West 
Shore  &  B.  R.  R.  Co.  v.  Townsend,  17  Week. 
Dig.  469. 

General  Term  should  determine  whether 
petitioner  has  fairly  made  out  that  the 
premises  are  necessary  for  its  use;  if  this 
is  so,  and  the  company  has  acted  in  good 
faith  with  reasonable  discretion,  the  court 
will  not  interfere.  N.  Y.,  Lack.  &  W.  R.  R. 
Co.  v.  Union  Steamb.  Co.,  35  Hun  220,  affi'd 
99  N.  Y.  12. 

A  petition  ought  not  to  be  denied  because 
other  companies  owning  routes  refuse  their 
consent.  Inability  to  procure  the  consent 
of  the  landowners  is  alone  necessary  to  au- 
thorize the  application.  Matter  of  Thirty- 
Fourth  Street  R.  R.  Co.,  102  N.  Y.  343,  rev'g 
37  Hun  442. 


§  3368.    Provisions  made  applicable. 

Hie  provisions  of  title  one  of  chapter  eight  of  this  act  shall  also  apply  to 
proceedings  had  under  this  title. 
The  title  relates  to  amendments,  etc. 


The  court  may,  after  judgment  by  default, 
while  the  commissioners  are  still  sitting, 
correct  a  clerical  error  in  the  petition  and 
judgment  in  the  description  of  the  land  by 
metes  and  bounds.  Brooklyn  Union  Ele- 
vated R.  Co.  v.  Valance,  123  App.  Div.  687 ; 
108  N.  Y.  Supp.  157. 


The  failure  of  grade  crossing  commission- 
ers to  take  the  oath  prescribed  by  the  grade 
crossing  act  was  not  a  jurisdictional  defect 
so  as  to  be  ground  for  refusing  to  confirm 
the  report  of  the  commissioners  of  appraisal. 
Grade  Crossing  Commissioners  v.  lie  Groat, 
132  N.  Y.  Supp.  960. 


§  3369.     [Am'd,  1895.]     Judgment  what  to  provide. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the  court  or  referee 
in  the  decision  filed.  If  in  favor  of  the  defendant,  the  petition  shall  be  dismissed, 
with  cost  to  be  taxed  by  the  clerk,  at  the  same  rates  as  are  allowed,  of  course,  to 
a  defendant  prevailing  in  an  action  in  the  supreme  court,  including  the  allow- 
ances for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is  in  favor 
of  the  plaintiff,  or  if  no  answer  has  been  interposed  and  it  appears  from  the 
petition  that  he  is  entitled  to  the  relief  demanded,  judgment  shall  be  entered, 
adjudging  that  the  condemnation  of  the  real  property  described  is  necessary  for 
the  public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and  the  court  shall 
thereupon  appoint  three  disinterested  and  competent  freeholders,  residents  of  the 
judicial  district  embracing  the  county  where  the  real  property,  or  some  part  of 
it,  is  situated,  or  of  some  county  adjoining  such  judicial  district,  commissioners 
to  ascertain  the  compensation  to  be  made  to  the  owners  for  the  property  to  be 
taken  for  the  public  use  specified,  and  fix  the  time  and  place  for  the  first  meeting 
of  the  commissioners.  Provided,  however,  that  in  any  such  proceeding  instituted 
within  the  first  or  second  judicial  district,  such  commissioners  shall  be  residents  of 
the  county  where  the  real  property,  or  some  part  of  it,  is  situated,  or  of  some  ad- 
joining county.  If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such 
appointment  must  be  given  to  all  the  defendants  who  have  appeared.  The  parties 
may  waive,  in  writing,  the  provisions  of  this  section  as  to  the  residence  of  the 
commissioners,  and  in  that  case  they  may  be  residents  of  any  county  in  the  State. 
Where  owners  of  separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  more  than  one  set  of  com- 
missioners may  be  appointed. 

Am'd  L.  1895,  c,  530. 


The  word  "allowances"  in  section  3369  did 
not  mean  "additional  allowances,"  and,  there 
being  no  provision  for  notice  of  trial  in  such 
proceedings,  the  court  had  no  power  to  award 


an  additional  allowance  of  costs  to  a  suc- 
cessful defendant  therein.  Erie  &  J.  R.  Co. 
v.  Brown,  123  App.  Div.  655;  107  N.  Y. 
Supp.  989. 
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jection.  Postal  Telegraph  Gable  Go.  v. 
Breen,  39  N.  Y.  Supp.  220,  Sp.  T. 

Affidavit  upon  information  and  belief 
which  does  not  state  sources,  that  names 
of  commissioners  'had  been  suggested  by 
counsel  amounts  to  nothing.  Matter  of 
Mayor,  etc.,  of  N.  Y.,  20  Misc.  520;  46  N. 
j  Y.  Supp.  640,  Sp.  T. 

Fact  that  a  commissioner  was  employed 
for  many  years  by  the  city  does  not  dis- 
qualify him  as  an  interested  person.    lb. 

Fact  that  one  of  the  commissioners  was 
for  a  long  time  a  stockholder  of  petitioner's 
predecessor  in  interest,  does  not  disqualify 
him  where  he  had  not  been  a  stockholder  for 
many  Years.  Matter  of  Brooklyn  El.  R.  R. 
Co..  32  App.  Div.  221 ;  52  N.  Y.  Supp.  997. 

A  decision  of  commissioners  that  certain 
property  may  be  injured  for  which  owners 
are  entitled  to  compensation  justifies  their 
presenting  a  petition  for  payment  thereof, 
and  the  court  is  authorized  upon  an  answer 
being  interposed  to  find  as  a  fact  that  own- 
ers are  not  entitled  to  compensation  and  to 
dismiss  proceedings  without  appointment  of 
commissioners.  Matter  of  Grade  Crossing 
Com'rs,  166  N.  Y.  69;  59  N.  E.  706. 

An  order  appointing  commissioners  in  con- 
demnation proceedings  is  appealable.  In  re 
Citv  of  Utica,  26  N.  Y.  Supp.  564;  In  re 
B'way  &  Seventh  Ave.  R.  R-  Co.,  23  N.  Y. 
Supp.  609. 


A  commissioner  appointed  to  assess  the 
value  of  land  condemned  for  railroad  uses  is 
not  disqualified  by  the  fact  that  he  is  an  at- 
torney for  a  railroad  company,  and  which 
has  business  relations  with  another  railroad 
company  that  owns  the  majority  of  the  stock 
of  the  petitioner.  Re  N.  Y.,  W.  4,  B.  R.  Co., 
135  N.  Y.  Supp.  234. 

Where  a  petition  to  condemn  for  railroad 
purposes  land  on  which  petitioner's  predeces- 
sors had  entered,  and  constructed  a  track, 
alleges  that  the  track  had  been  constructed, 
but  only  asks  to  condemn  the  land,  an  in- 
terlocutory judgment  directing  the  commis- 
sions to  include  in  the  compensation  the 
value  of  the  rails,  ties,  etc.,  on  the  land, 
is  erroneous.  Dansville  &  Mt.  M.  R.  R.  Co. 
v.  Hammond,  77  Hun  39;  28  N.  Y.  Supp. 
454. 

A  failure  to  appoint  commissioners,  in  a 
judgment  rendered  in  proceedings  for  the 
condemnation  of  real  property,  may  be  sup- 
plied by  the  court,  under  the  authority  con- 
ferred b\  §  724.  Manhattan  Rv.  Co.  v. 
Stroub,  68  Hun  90;  52  State  Rep/44. 

Cannot  be  attacked  in  a  collateral  ac- 
tion to  enforce  the  award.  Cottle  v.  N.  Y., 
W.  S.  &  B.  R.  Co.,  27  App.  Div.  604 ;  50  N. 
Y.  Supp.  1008. 

Objection  to  an  order  appointing  com- 
missioners that  it  fixed  date  for  first  meet- 
ing is  waived  by  appearance  of  defendant, 
and  his  proceeding  without  raising  the  ob- 

§  3370.     [Am/d,  1898.]     Proceedings  of  commissioners. 

The  commissioners  shall  take  and  subscribe  the  constitutional  oath  of  office. 
Any  of  them  may  issue  subpopnas  and  administer  oaths  to  witnesses;  a  majority 
of  them  may  adjourn  the  proceeding  before  them,  from  time  to  time  in  their  dis- 
cretion.    Whenever  they  meet,  except  by  appointment  of  the  court  or  pursuant  to 
adjournment,  they  shall  cause  at  least  eight  days'  notice  of  such  meeting  to  be 
given  to  the  defendants  who  have  appeared,  or  their  agents  or  attorneys.     They 
shall  view  the  premises  described  in  the  petition,  and  hear  the  proof  and  alle- 
gations of  the  parties,  and  reduce  the  testimony  taken  by  them,  if  any,  to  writing, 
and  after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  of  them,  all 
being1  present,   shall,   without   unnecessary   delay   ascertain    and   determine   the 
compensation  which  ought  justly  to  be  made  by  the  plaintiff  to  the  owners  of  the 
property  appraised  by  them ;  and,  in  fixing  the  amount  of  such  compensation,  they 
shall  not  make  any  allowance  or  deduction  on  account  of  any  real  or  supposed 
benefits  which  the  owners  may  derive  from  the  public  use  for  which  the  property 
is  to  be  taken,  or  the  construction  of  any  proposed  improvement  connected  with 
such  public  use.     But  in  case  the  plaintiff  is  a  railroad  corporation  and  such  real 
property  shall  belong  to  any  other  railroad  corporation,   the  commissioners  on 
fixing  the  amount  of  such  compensation,  shall  fix  the  same  at  its  fair  value  for 
railroad  purposes.     They  shall  make  a  report  of  their  proceedings  to  the  supreme 
court  with  the  minutes  of  the  testimony  taken  by  them,  if  any;  and  they  shall 
each  be  entitled  to  six  dollars  for  services  for  every  day  they  are  actually  engaged 
in  the  performance  of  their  duties,  and  their  necessary  expenses,  to  be  paid  by  the 
plaintiff;  provided,  that  in  proceedings  within  the  counties  of  New  York  and 
Kings,  such  commissioners  shall  be  entitled  to  such  additional  compensation  not 
exceeding  twenty-five  dollars  for  every  such  day,  as  may  be  awarded  by  the  court. 
Am'd  L.  1898,  c  384. 


The  commissioners. — The  fact  that  the 
wife  of  a  commissioner  is  a  cousin  of  a 
stockholder   does   not   vitiate  the  appraise- 


ments.    Alb.  A  N.  R.  R.  Co.  v.  Cramer,  7 
How.  104,  Cady,  J. 
Two  surviving  commissioners  in  condemns- 
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tion  proceedings  could  continue  the  work  of 
the  commission  after  the  death  of  one  of 
them  pending  the  hearing,  though  no  such 
power  is  specified  in  the  condemnation  law. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Mahle,  129 
N.  Y.  Supp.  288. 

An  application  to  remove  a  commissioner 
of  appraisal  on  the  ground  that  he  was  an 
unfit  person  by  reason  of  bias  or  prejudice 
— Denied.  Matter  of  Low,  124  N.  Y.  Supp. 
1050. 

The  right  to  object  to  a  condemnation 
commissioner's  qualifications  is  waived  by 
not  raising  the  objection  till  a  motion  is 
made  to  confirm  the  report.  Matter  of  City 
of  New  York,  66  Misc.  488 ;  122  N.  Y.  Supp. 
321. 

In  proceedings  to  appraise  damages  by 
reason  of  change  of  grade  of  a  street, — 
Held,  that  the  act  of  a  claimant  in  deliver- 
ing to  the  commissioners  a  paper  called  a 
brief,  making  extravagant,  sensational  and 
improper  charges  against  witnesses,  would 
not  vitiate  the  report  where  two  of  the  com- 
missioners did  not  read  the  paper  and  it 
did  not  appear  that  the  third  commissioner 
had  read  it  and  they  evidently  had  not  been 
affected  by  it.  Johns  v.  Village  of  Sala- 
manca, 67  Misc.  521 ;  122  N.  Y.  Supp.  488. 

Commissioners  appointed  in  condemnation 
proceedings  to  procure  an  additional  water 
supply  for  the  city  of  New  York  under  L. 
1905,  c.  724,  will  not  be  removed  for  failure 
to  file  their  report  within  one  year  after 
filing  their  oaths  of  office,  since  the  statute 
in  this  respect  is  directory,  not  mandatory, 
and  subject  to  waiver, — as  by  further  pro- 
ceedings in  the  matter  by  the  parties.  Mat- 
ter of  Simmons,  140  App.  Div.  244,  affi'g 
123  N.  Y.  Supp.  426. 

The  court  will  not  remove  the  commis- 
sioners for  a  mere  error  of  judgment  in  the 
admission  of  evidence  or  for  acting  upon  an 
erroneous  theory  of  appraisal,     lb. 

Where  the  commissioners  were  ready  to 
report,  delay  and  protraction  of  the  hear- 
ings,— Held,  not  a  ground  for  removal  al- 
though to  be  taken  into  consideration  in 
making  allowances  to  the  commissioners  and 
their  witnesses.    lb. 

The  supreme  court  has  power  to  remove 
commissioners  of  appraisal  appointed  by 
it  in  condemnation  proceedings,  and  may  re- 
move one  of  three  commissioners  who  has 
previously  acted  as  an  official  appraiser  of 
some  of  the  property  involved,  in  order  to 
secure  impartial  action,  without  removing 
the  other  two  commissioners.  Matter  of 
Bensell,  138  App.  Div.  581 ;  123  N.  Y.  Supp. 
365. 

In  condemnation  proceedings  in  the  coun- 
ty of  New  York,  a  commissioner  is  only  re- 
quired to  possess  the  qualifications  required 
by  a  juror  in  that  county,  and  not  those 
prescribed  by  §  1027,  which  only  applies  to 
other  counties  of  the  State.  Matter  of  Board 
of  Education  of  N.  Y.,  51  Misc.  337;  100  N. 
Y.  Supp.  327. 

Evidence  to  support  a  charge  of  bias  on 
the  part  of  one  of  the  commissioners  in  con- 
demnation proceedings,  and  alleging  that  he 
held  out  for  an  unreasonably  low  valuation 


in  order  to  force  an  inadequate  award, 
— Held,  not  sufficient  to  require  the  report  to 
be  set  aside.  Terminal  Railway  of  Buffalo 
v.  Gerbereux,  55  Misc.  1;  104  N.  Y.  Supp. 
737. 

In  a  proceeding  to  take  lands  for  railroad 
purposes,  one  who  has  acted  as  representa- 
tive and  agent  of  the  petitioner  in  procur- 
ing rights  of  way  along  the  proposed  road 
is  not  an  unbiased  commissioner,  and  the 
fact  that  he  has  acted  as  such  is  sufficient 
to  require  the  setting  aside  of  the  award. 
Rochester,  Syracuse),  etc.,  R.  R.  Co.  v.  Tolan, 
116  App.  Div.  696;  101  N.  Y.  Supp.  433. 

Commissioners  in  condemnation  proceed- 
ings are  clothed  with  more  than  the  func- 
tions of  a  jury,  and  may  collect  information 
in  all  the  ways  which  a  prudent  man  usu- 
ally takes  to  satisfy  his  own  mind  concern- 
ing matters  of  the  like  kind  in  which  his 
interests  are  involved.  Matter  of  Water 
Com'rs  of  White  Plains,  71  App.  Div.  544; 
76  N.  Y.  Supp.  11. 

The  appointment  of  one  not  a  freeholder 
when  the  motion  is  made,  but  who  became 
one  afterwards,  is  good.  N.  Y.,  W.  S.  & 
B.  R.  R.  Co.  v.  Townsend,  36  Hun  630. 

Where  it  appeared  that  the  commission- 
ers were  appointed  by  consent,  and  it  was 
subsequently  discovered  that  one  of  them 
was  not  a  freeholder,  the  report  will  not  be 
set  aside,  unless  improper  conduct  on  his 
part  is  shown.  In  re  N.  Y.,  W.  S.  &  B. 
R.  R.  Co.,  35  Hun  575. 

Where,  pending  the  proceedings,  the  peti- 
tioner appointed  a  son  of  one  of  the  commis- 
sioners as  station  agent  on  its  road,  held, 
sufficient  ground  to  set  aside  the  appraisal. 
X.  Y.,  W.  S.  &  B.  R.  R.  Co.  v.  Townsend. 

General  rules  and  principles  govern- 
ing the  procedure.  —  Where  lands  which 
are  taken  for  a  city  street  are  all  subject  to 
easements  in  favor  of  abutting  owners,  of 
the  same  general  nature  as  a  highway,  the 
award  of  nominal  damages  only  is  proper. 
Matter  of  Adams,  141  N.  Y.  297;  57  State 
Rep.  408,  affi'g  73  Hun  581 ;  56  State  Rep. 
234;  26  N.  Y.  Supp.  422. 

Where  owner  was  awarded  fee  damages 
of  $750,  a  subsequent  award  of  $1,462.52 
for  rental  damages  for  ten  years  is  exces- 
sive. Kent  v.  Manhattan  R.  Co.,  4  App. 
Div.  93;  38  N.  Y.  Supp.  981. 

Notwithstanding  requirement  of  the  stat- 
ute that  commissioners  should  report  within 
30  days,  failure  to  do  so  did  not  ipso  facto 
vacate  order  appointing  them.  Matter  of 
South  Market  Street,  76  Hun  85;  57  State 
Rep.  471;  27  N.  Y.  Supp.  843. 

Where  taxes  are  levied  on  real  estate 
after  an  award  by  commissioners  in  pro- 
ceedings setting  it  apart  for  a  school  site, 
but  before  its  confirmation,  and  directing  the 
payment  to  property  owners  of  a  certain 
sum,  subject  to  the  lien  of  all  unpaid  taxes, 
assessments,  and  water  rates,  they  are  not 
a  lien  on  the  property  which  can  be  de- 
ducted from  the  amount  awarded,  where  the 
property  was  unimproved,  and  produced  no 
income.  Matter  of  Board  of  Education,  169 
N.  Y.  456;  62  N.  E.  566. 

In  a  proceeding  to  acquire  lands  under 
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A  commissioner  appointed  to  assess  the 
value  of  land  condemned  for  railroad  uses  is 
not  disqualified  by  the  fact  that  he  is  an  at- 
torney for  a  railroad  company,  and  which 
has  business  relations  with  another  railroad 
company  that  owns  the  majority  of  the  stock 
of  the  petitioner.  Re  N.  Y.,  W.  &  B.  R-  Co., 
135  N.  Y.  Supp.  234. 

Where  a  petition  to  condemn  for  railroad 
purposes  land  on  which  petitioner's  predeces- 
sors had  entered,  and  constructed  a  track, 
alleges  that  the  track  had  been  constructed, 
but  only  asks  to  condemn  the  land,  an  in- 
terlocutory judgment  directing  the  commis- 
sions to  include  in  the  compensation  the 
value  of  the  rails,  ties,  etc,  on  the  land, 
is  erroneous.  Dansville  &  Mt.  M.  R.  R.  Co. 
v.  Hammond,  77  Hun  39;  28  X.  Y.  Supp. 
454. 

A  failure  to  appoint  commissioners,  in  a 
judgment  rendered  in  proceedings  for  the 
condemnation  of  real  property,  may  be  sup- 
plied by  the  court,  under  the  authority  con- 
ferred by  §  724.  Manhattan  Ry.  Co.  v. 
Stroub,  68  Hun  90;  52  State  Rep.*44. 

Cannot  be  attacked  in  a  collateral  ac- 
tion to  enforce  the  award.  Cottle  v.  N.  Y., 
W.  S.  &  B.  R.  Co.,  27  App.  Div.  604 ;  50  N. 
Y.  Supp.  1008. 

Objection  to  an  order  appointing  com- 
missioners that  it  fixed  date  for  first  meet- 
ing is  waived  by  appearance  of  defendant, 
and  his  proceeding  without  raising  the  ob- 


jection. Postal  Telegraph  Cable  Co.  v. 
Breen,  39  N.  Y.  Supp.  220,  Sp.  T. 

Affidavit  upon  information  and  belief 
which  does  not  state  sources,  that  names 
of  commissioners  had  been  suggested  by 
counsel  amounts  to  nothing.  Matter  of 
Mayor,  etc.,  of  N.  Y.,  20  Misc.  520;  46  N. 
Y.  Supp.  640,  Sp.  T. 

Fact  that  a  commissioner  was  employed 
for  many  years  by  the  city  does  not  dis- 
qualify him  as  an  interested  person.    lb. 

Fact  that  one  of  the  commissioners  was 
for  a  long  time  a  stockholder  of  petitioner's 
predecessor  in  interest,  does  not  disqualify 
him  where  he  had  not  been  a  stockholder  for 
many  years.  Matter  of  Brooklyn  El.  R.  R. 
Co..  32  App.  Div.  221 ;  52  N.  Y.  Supp.  997. 

A  decision  of  commissioners  that  certain 
property  may  be  injured  for  which  owners 
are  entitled  to  compensation  justifies  their 
presenting  a  petition  for  payment  thereof, 
and  the  court  is  authorized  upon  an  answer 
being  interposed  to  find  as  a  fact  that  own- 
ers are  not  entitled  to  compensation  and  to 
dismiss  proceedings  without  appointment  of 
commissioners.  Matter  of  Grade  Crossing 
Oom'rs,  166  N.  Y.  69;  59  X.  E.  706. 

An  order  appointing  commissioners  in  con- 
demnation proceedings  is  appealable,  In  re 
City  of  Utica,  26  N.  Y.  Supp.  564;  In  re 
B'way  4,  Seventh  Ave.  R.  R.  Co.,  23  N.  Y. 
Supp.  609. 


§  3370.     [Am'd,  1898.]     Proceedings  of  commissioners. 

The  commissioners  shall  take  and  subscribe  the  constitutional  oath  of  office. 
Any  of  them  may  issue  subpoenas  and  administer  oaths  to  witnesses;  a  majority 
of  them  may  adjourn  the  proceeding  before  them,  from  time  to  time  in  their  dis- 
cretion.    Whenever  they  meet,  except  by  appointment  of  the  court  or  pursuant  to 
adjournment,  they  shall  cause  at  least  eight  days'  notice  of  such  meeting  to  be 
given  to  the  defendants  who  have  appeared,  or  their  agents  or  attorneys.    They 
shall  view  the  premises  described  in  the  petition,  and  hear  the  proof  and  alle- 
gations of  the  parties,  and  reduce  the  testimony  taken  by  them,  if  any,  to  writing, 
and  after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  of  them,  all 
being  present,   shall,   without   unnecessary   delay   ascertain   and    determine  the 
compensation  which  ought  justly  to  be  made  by  the  plaintiff  to  the  owners  of  the 
property  appraised  by  them ;  and,  in  fixing  the  amount  of  such  compensation,  they 
shall  not  make  any  allowance  or  deduction  on  account  of  any  real  or  supposed 
benefits  which  the  owners  may  derive  from  the  public  use  for  which  the  property 
is  to  be  taken,  or  the  construction  of  any  proposed  improvement  connected  with 
such  public  use.     But  in  case  the  plaintiff  is  a  railroad  corporation  and  such  real 
property  shall  belong  to  any  other  railroad  corporation,   the  commissioners  on 
fixing  the  amount  of  such  compensation,  shall  fix  the  same  at  its  fair  value  for 
railroad  purposes.     They  shall  make  a  report  of  their  proceedings  to  the  supreme 
court  with  the  minutes  of  the  testimony  taken  by  them,  if  any;  and  they  shall 
each  be  entitled  to  six  dollars  for  services  for  every  day  they  are  actually  engaged 
in  the  performance  of  their  duties,  and  their  necessary  expenses,  to  be  paid  by  the 
plaintiff;  provided,  that  in  proceedings  within  the  counties  of  New  York  and 
Kings,  such  commissioners  shall  be  entitled  to  such  additional  compensation  not 
exceeding  twenty-five  dollars  for  every  such  day,  as  may  be  awarded  by  the  court. 
Am'd  L.  1898,  c  384. 


The  commissioners. — The  fact  that  the 
wife  of  a  commissioner  is  a  cousin  of  a 
stockholder   does   not  vitiate  the  appraise- 


ments.   Alb.  AN.  R.  R.  Co.  v.  Cramer,  7 
How.  104,  Cady,  J. 
Two  surviving  commissioners  in  condemn*- 
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tion  proceedings  could  continue  the  work  of 
the  commission  after  the  death  of  one  of 
them  pending  the  hearing,  though  no  such 
power  is  specified  in  the  condemnation  law. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Mahle,  129 
N.  Y.  Supp.  288. 

An  application  to  remove  a  commissioner 
of  appraisal  on  the  ground  that  he  was  an 
unfit  person  by  reason  of  bias  or  prejudice 
— Denied.  Matter  of  Low,  124  N.  Y.  Supp. 
1050. 

The  right  to  object  to  a  condemnation 
commissioner's  qualifications  is  waived  by 
not  raising  the  objection  till  a  motion  is 
made  to  confirm  the  report.  Matter  of  City 
of  New  York,  66  Misc.  488 ;  122  N.  Y.  Supp. 
321. 

In  proceedings  to  appraise  damages  by 
reason  of  change  of  grade  of  a  street, — 
Held,  that  the  act  of  a  claimant  in  deliver- 
ing to  the  commissioners  a  paper  called  a 
brief,  making  extravagant,  sensational  and 
improper  charges  against  witnesses,  would 
not  vitiate  the  report  where  two  of  the  com- 
missioners did  not  read  the  paper  and  it 
did  not  appear  that  the  third  commissioner 
had  read  it  and  they  evidently  had  not  been 
affected  by  it.  Johns  v.  Village  of  Sala- 
manca, 67  Misc.  521 ;  122  N.  Y.  Supp.  488. 

Commissioners  appointed  in  condemnation 
proceedings  to  procure  an  additional  water 
supply  for  the  city  of  New  York  under  L. 
1905,  c.  724,  will  not  be  removed  for  failure 
to  file  their  report  within  one  year  after 
filing  their  oaths  of  office,  since  the  statute 
in  this  respect  is  directory,  not  mandatory, 
and  subject  to  waiver, — as  by  further  pro- 
ceedings in  the  matter  by  the  parties.  Mat- 
ter of  Simmons,  140  App.  Div.  244,  affi'g 
123  N.  Y.  Supp.  426. 

The  court  will  not  remove  the  commis- 
sioners for  a  mere  error  of  judgment  in  the 
admission  of  evidence  ox  for  acting  upon  an 
erroneous  theory  of  appraisal,     lb. 

Where  the  commissioners  were  ready  to 
report,  delay  and  protraction  of  the  hear- 
ings,— Held,  not  a  ground  for  removal  al- 
though to  be  taken  into  consideration  in 
making  allowances  to  the  commissioners  and 
their  witnesses.     lb. 

Hie  supreme  court  has  power  to  remove 
commissioners  of  appraisal  appointed  by 
it  in  condemnation  proceedings,  and  may  re- 
move one  of  three  commissioners  who  has 
previously  acted  as  an  official  appraiser  of 
some  of  the  property  involved,  in  order  to 
secure  impartial  action,  without  removing 
the  other  two  commissioners.  Matter  of 
Bensell,  138  App.  Div.  581 ;  123  N.  Y.  Supp. 
365. 

In  condemnation  proceedings  in  the  coun- 
ty of  New  York,  a  commissioner  is  only  re- 
quired to  possess  the  qualifications  required 
by  a  juror  in  that  county,  and  not  those 
prescribed  by  §  1027,  which  only  applies  to 
other  counties  of  the  State.  Matter  of  Board 
of  Education  of  N.  Y.,  51  Misc.  337;  100  N. 
Y.  Supp.  327. 

Evidence  to  support  a  charge  of  bias  on 
the  part  of  one  of  the  commissioners  in  con- 
demnation proceedings,  and  alleging  that  he 
held  out  for  an  unreasonably  low  valuation 


in  order  to  force  an  inadequate  award, 
— Held,  not  sufficient  to  require  the  report  to 
be  set  aside.  Terminal  Railway  of  Buffalo 
v.  Gerbereux,  55  Misc.  1;  104  N.  Y.  Supp. 
737. 

In  a  proceeding  to  take  lands  for  railroad 
purposes,  one  who  has  acted  as  representa- 
tive and  agent  of  the  petitioner  in  procur- 
ing rights  of  way  along  the  proposed  road 
is  not  an  unbiased  commissioner,  and  the 
fact  that  he  has  acted  as  such  is  sufficient 
to  require  the  setting  aside  of  the  award. 
Rochester,  Syracuse,  etc.,  R.  R.  Co.  v.  Tolan, 
116  App.  Div.  696;  101  N.  Y.  Supp.  433. 

Commissioners  in  condemnation  proceed- 
ings are  clothed  with  more  than  the  func- 
tions of  a  jury,  and  may  collect  information 
in  all  the  ways  which  a  prudent  man  usu- 
ally takes  to  satisfy  his  own  mind  concern- 
ing matters  of  the  like  kind  in  which  his 
interests  are  involved.  Matter  of  Water 
Conors  of  White  Plains,  71  App.  Div.  544; 
76  N.  Y.  Supp.  1 1. 

The  appointment  of  one  not  a  freeholder 
when  the  motion  is  made,  but  who  became 
one  afterwards,  is  good.  N.  Y.,  W.  S.  & 
B.  R.  R.  Co.  v.  Townsend,  36  Hun  630. 

Where  it  appeared  that  the  commission- 
ers were  appointed  by  consent,  and  it  was 
subsequently  discovered  that  one  of  them 
was  not  a  freeholder,  the  report  will  not  be 
set  aside,  unless  improper  conduct  on  his 
part  is  shown.  In  re  N.  Y.,  W.  S.  &  B. 
R.  R.  Co.,  35  Hun  575. 

Where,  pending  the  proceedings,  the  peti- 
tioner appointed  a  son  of  one  of  the  commis- 
sioners as  station  agent  on  its  road,  held, 
sufficient  ground  to  set  aside  the  appraisal. 
X.  Y.,  W.  S.  &  B.  R.  R.  Co.  v.  Townsend. 

General  rules  and  principles  govern- 
ing the  procedure.  —  Where  lands  which 
are  taken  for  a  city  street  are  all  subject  to 
easements  in  favor  of  abutting  owners,  of 
the  same  general  nature  as  a  highway,  the 
award  of  nominal  damages  only  is  proper. 
Matter  of  Adams,  141  N.  Y.  297;  57  State 
Rep.  408,  affi'g  73  Hun  581 ;  56  State  Rep. 
234;   26  N.  Y.  Supp.  422. 

Where  owner  was  awarded  fee  damages 
of  $750,  a  subsequent  award  of  $1,462.52 
for  rental  damages  for  ten  years  is  exces- 
sive. Kent  v.  Manhattan  R.  Co.,  4  App. 
Div.  93;  38  N.  Y.  Supp  981. 

Notwithstanding  requirement  of  the  stat- 
ute that  commissioners  should  report  within 
30  days,  failure  to  do  so  did  not  ipso  facto 
vacate  order  appointing  them.  Matter  of 
South  Market  Street,  76  Hun  85;  57  State 
Rep.  471;  27  N.  Y.  Supp.  843. 

Where  taxes  are  levied  on  real  estate 
after  an  award  by  commissioners  in  pro- 
ceedings setting  it  apart  for  a  school  site, 
but  before  its  confirmation,  and  directing  the 
payment  to  property  owners  of  a  certain 
sum,  subject  to  the  lien  of  all  unpaid  taxes, 
assessments,  and  water  rates,  they  are  not 
a  lien  on  the  property  which  can  be  de- 
ducted from  the  amount  awarded,  where  the 
property  was  unimproved,  and  produced  no 
income.  Matter  of  Board  of  Education,  169 
N.  Y.  456;  62  N.  E.  566. 

In  a  proceeding  to  acquire  lands  under 
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pursued  a  course  which  has  plainly  been 
detrimental  to  the  interests  of  the  party 
appealing,  and  their  award  is  manifestly 
unjust,  it  will  not  be  interfered  with.  The 
commissioners  are  not,  like  other  tribunals, 
to  be  governed  exclusively  by  the  evidence 
produced  before  them,  but  may,  as  has  al- 
ready been  said,  base  their  judgment  upon 
conclusions  formed  upon  a  personal  inspec- 
tion of  the  premises.  We  think  that  com- 
missioners have  a  wider  range  and  a  larger 
discretion  in  the  receipt  of  evidence  than 
courts.  In  re  X.  Y.  El.  R.  R.  Co,,  8  N.  Y. 
Supp.  707. 

In  fixing  the  value  of  land  taken,  the 
commissioners  are  not  bound  by  the  testi- 
mony of  experts,  but  have  a  right  to  take 
into  consideration  what  they  learn  by  per- 
sonal inspection  of  the  premises;  and, 
though  there  may  be  an  apparent  discrep- 
ancy between  the  award  and  the  testimony 
of  experts,  the  award  will  not  be  disturbed, 
unless  it  appears  to  be  grossly  inequitable. 
In  re  Department  of  Pub.  Parks,  6  N.  Y. 
Supp.  750. 

The  commissioners  appointed  to  ascertain 
the  fee  damage  resulting  to  certain  prop- 
erty from  the  construction  and  maintenance 
of  an  elevated  railroad,  have  a  right  to  view 
the  premises  in  question,  and  are  entitled 
to  act  to  some  extent  upon  their  judgment. 
Matter  of  Met.  El.  R.  Co.,  76  Hun  375;  27 
N.  Y.  Supp.  756;  59  State  Rep.  94. 

On  an  application  to  condemn  the  ease- 
ments appurtenant  to  property,  and  taken 
by  the  construction  of  an  elevated  railroad 
in  the  street  on  which  such  property  abutted, 
the  commissioners  may  disregard  the  testi- 
mony of  witnesses  as  to  the  damage  result- 
ing to  the  property  from  the  construction 
of  the  railroad,  and  may  base  their 
conclusion  on  their  knowledge  and  informa- 
tion derived  from  a  view  of  the  premises. 
In  such  case,  evidence  as  to  the  depreciation 
in  the  value  of  the  premises,  caused  by  the 
noise  and  vibration  of  the  railroad,  is  ad- 
missible. In  re  Kings  Co,  El.  Ry.  Co.,  15 
N.  Y.  Supp.  516. 

Measure  of  compensation. — The  rule  of 
damages  is  the  full  value  of  the  land  taken, 
at  the  market  price,  with  no  deductions  for 
any  purpose  whatever;  and  as  to  the  land 
remaining,  if  it  appears  that  its  value  will 
be  depreciated  by  the  proposed  use,  this 
depreciation  may  be  awarded  as  part  of  the 
consequential  damages  suffered.  Bohm  v. 
Met.  El.  R.  Co.,  129  N.  Y.  576. 

It  seems,  the  measure  of  compensation 
would  be  the  difference  between  the  fair 
market  value  of  the  whole  property  at  the 
time  of  condemnation,  without  the  unlaw- 
ful structure,  and  the  present  market  value 
of  the  property  left  with  the  structure  in 
existence.  Pappenheim  v.  Met.  El.  R.  Co., 
128  N.  Y.  436. 

Where  the  course  of  a  stream  will  be 
changed  as  the  result  of  the  condemnation 
proceedings,  the  construction  of  a  proper 
culvert  in  the  new  structure  to  permit  water 
from  the  old  channel  to  pass  off  may  be 
considered;  it  not  being  within  the  pro- 
hibition of  §  3370  against  making  any  al- 


lowance or  deduction  on  account  of  any  bene- 
fits which  the  owners  may  derive  from  the 
public  use  for  which  the  property  is  to  be 
taken.  N.  Y.  C.  and  H.  R.  R.  Co.  v.  Dom- 
proff,  63  Misc.  211;  116  N.  Y.  Supp.  924. 

§  3370,  General  Railway  Law  and  Rapid 
Transit  Act,  apply  to  the  taking  of  actual 
tangible  property,  and  not  to  intangible 
property.  Hence,  where  easements  appur- 
tenant to  real  property  are  condemned,  bene- 
fits may  be  allowed  as  a  setoff,  as,  the 
damages  being  consequential,  the  bene- 
fits are  an  element  of  the  right  taken. 
Manhattan  Ry.  Company  v.  Stuyvesant,  126 
App.  Div.  848;   111  X.  Y.  Supp.  222. 

In  condemnation  proceedings  instituted 
by  an  elevated  railroad  corporation  the  com- 
missioners may  view  the  premises  in  their 
investigation  into  the  damages  sustained 
and  seek  information  wherever  it  is  to  be 
found.  Matter  of  Brooklyn  Union  Elevated 
R.  R.  Co.,  113  App.  Div.  817;  99  X.  Y. 
Supp.  222. 

Where  a  village  has,  without  the  consent 
of  a  landowner  and  against  his  express 
command  and  remonstrance,  placed  struc- 
tures of  value  upon  his  land  in  the  course 
of  construction  of  water  works  before  the 
commencement  of  condemnation  proceedings 
to  acquire  such  land,  its  act  is  a  mere  tres- 
pass and  the  landowner  is  entitled  in  sub- 
sequent condemnation  proceedings  to  have 
the  value  of  the  structures  thus  placed 
upon  his  premises  considered  in  arriving  at 
a  determination  as  to  the  compensation  to 
be  made  him  by  reason  of  the  taking  of  his 
lands.  Village  of  St.  Johns vi lie  v.  Smith, 
184  N.  Y.  341;  77  N.  E.  617. 

In  such  case,  however,  while  the  land- 
owner is  entitled  to  have  the  improvements 
made  upon  his  land  taken  into  consideration 
in  ascertaining  his  compensation,  the  meas- 
ure of  such  compensation  is  neither  the  cost 
of  the  improvements  nor  their  value  nor  the 
value  of  their  use  to  the  village,  but  the 
amount  by  which  the  improvements  placed 
upon  the  property  enhance  the  value  of  his 
land.     lb. 

In  proceedings  by  the  city  of  New  York 
to  acquire  title  to  part  of  a  pier  the  value 
of  a  shed  maintained  under  a  merely  revolt- 
able  license  cannot  be  included  in  estimating 
the  compensation.  Matter  of  City  of  N.  Y., 
50  Misc.  477 ;  100  N.  Y.  Supp.  626. 

An  award  in  proceedings  by  the  trustees 
of  a  school  district  to  acquire  land  for  a 
achoolhouse  site, — affirmed  on  a  review  of 
the  proceedings.  Mead  v.  Conger,  97  N.  Y. 
Supp.  526. 

The  right  to  the  use  of  a  pond  in  connec- 
tion with  the  adjoining  uplands,  together 
with  the  right  to  repurchase  lands  subject 
to  flowage  upon  the  discontinuance  of  a 
dam,  are  rights  which  entitle  the  owner  to 
substantial  damages  upon  their  being  con- 
demned by  the  water  department  of  a  city. 
Matter  of  Brookfield,  176  N.  Y.  138. 

In  condemnation  proceedings  to  take  lands 
for  a  railroad,  the  owner  is  entitled  to  re- 
cover the  market  value  of  the  premises  ac- 
tually taken  by  such  railroad  company,  and 
also  any  damages  which  resulted  to  the  por- 
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ert  y  owner  to  present  to  the  board  of  trus- 
tees a  verified  claim  for  damages  within  60 
days  after  the  change  of  grade  was  effected. 
Matter  of  Caffrey,  52  App.  Div.  264;  65  N. 
Y.  Supp.  470. 

Commissioners  of  appraisal  in  a  con- 
demnation proceeding  cannot  determine 
whether  there  was  a  "taking  of  the  prop- 
erty," since  that  is  determinable  by  the  de- 
cree of  condemnation,  which,  under  §  3370, 
can  confer  no  power  on  the  commissioners, 
except  as  appraisers.  Long  Island  R.  Co. 
v.  Garvey.  159  N.  Y.  334:  54  N.  E.  60. 

It  was  held,  under  L.  1883,  c.  400,  to  ac- 
quire land  for  a  storage  reservoir  commis- 
sioners to  award  damages  who  see  the  prop- 
erty, are  not  bound  by  the  oral  testimony 
adduced  before  them.  Matter  of  Gilroy,  78 
Hun  260;  60  State  Rep.  237;  28  N.  Y.  Supp. 
910. 

For  the  taking  of  a  small  gore  along  the 
edge  of  a  building  lot  it  is  proper  to  allow 
the  difference  between  the  values  of  such 
lot  before  and  after  such  gore  was  taken,  to- 
gether with  the  value  of  a  foundation  which 
had  already  been  erected  upon  such  gore. 
Matter  of  N.  Y.  &  Brooklyn  Bridge,  18  App. 
Div.  8 ;  45  N.  Y.  Supp.  484. 

Easements  of  light  and  air  are  not  tax- 
able, and  an  award  therefor  is  not  subject 
to  deduction  for  taxes  due  on  the  servient 
land  taken.  Baker  v.  Mavor,  31  App.  Div. 
112;  52  N.  Y.  Supp.  533.  * 

An  essential  element  in  the  appraisal  is 
the  adaptability  of  the  property  to  the  re- 
quired uses,  and  omission  to  consider  this 
affords  ground  for  setting  aside  the  award 
as  inadequate.  Matter  of  Gilroy,  85  Hun 
424;  66  State  Rep.  208;  32  N.  Y.  Supp.  891. 

Award  not  set  aside  where  it  was  not 
palpably  wrong,  and  commissioners  did  not 
err  in  principle.  Matter  of  Brooklyn  El. 
R.  Co.,  87  Hun  88;  67  State  Rep.  494;  33  N. 
Y.   Supp.  881. 

While  taking  husband's  property  cuts  off 
the  wife's  right  of  dower,  provision  will  be 
made  in  the  award  to  protect  her  interest. 
Matter  of  Trustees  of  N.  Y.  &  Brooklyn 
Bridge,  89  Hun  219;  68  State  Rep.  837;  34 
N.  Y.  Supp.  1002. 

Right  to  an  award  for  lands,  title  to 
which  has  vested  in  city  by  virtue  of  a  stat- 
ute, passes  to  grantee  although  deed  execut- 
ed after  passage  of  the  Btatute.  Magee  v. 
City  of  Brooklyn,  144  N.  Y.  265;  63  State 
Rep.  107. 

So,  also,  purchaser  at  a  foreclosure  sale 
made  before  award  is  entitled  to  receive  the 
same  where  mortgage  executed  before  pas- 
sage of  statute.     lb. 

Where  land  is  acquired  for  public  use 
by  condemnation  proceedings,  an  easement 
therein  may  be  reserved,  with  the  consent  of 
the  owner,  and  its  value  may  be  taken  into 
consideration  upon  determination  of  dam- 
ages. Conabeer  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  84  Hun  34;  65  State  Rep.  128;  32  N. 
Y.  Supp.  6. 

Owner  of  land-  on  which  he  has  carried 
on  business  not  entitled  to  prove  the  profits 
of  that  business.  Matter  of  Gilroy,  26  App. 
Div.  314;  49  N.  Y.  Supp.  798. 


As  just  compensation  to  a  tenant  cannot 
always  be  made  in  the  apportionment  of 
the  rent  under  &  982  of  the  Consolidation 
Act,  tenant  may  oe  also  entitled  to  an  award 
of  damages.  Matter  of  Daly,  29  App.  Div. 
'286;  51  N.  Y.  8upp.  676. 

Where  grantors  took  back  a  mortgage 
from  the  grantee  to  secure  performance  of 
his  agreement  to  pay  over  any  award,  and 
afterward  conveyed  part  of  the  land  by  a 
warranty  deed,  such  second  grantee  was  en- 
titled to  a  proportionate  part  of  the  award. 
Youngs  v.  Stoddard,  27  App.  Div.  162;  50 
N.  Y.  Supp.  476. 

Where  railroad  company  has  received  con- 
veyance of  property  subject  to  a  mortgage, 
and  erected  structures  thereon,  purchaser  at 
foreclosure  sale  is  entitled  to  have  the  fix- 
tures included  in  the  award  in  subsequent 
condemnation  proceedings.  Reading,  etc.,  R. 
R  Co.  v.  Bowman,  23  App.  Div.  170;  48  N. 
Y.  Supp.  901. 

When  the  legislature  leaves  it  to  the  com- 
missioners to  select  land,  it  is  not  finally 
appropriated  until  the  commissioners  have 
made  the  selection,  and  compensation  is  to 
be  fixed  as  of  value  at  time  their  action  is 
taken.  Matter  of  Mayor,  etc.,  of  N.  Y.,  24 
App.  Div.  7;  49  N.  Y.  Supp.  119. 

Where  an  absolute  title  in  fee  is  taken, 
owner  is  entitled  to  compensation  for  in- 
jury which  will  be  done  to  other  and  abut- 
ting land  by  interruption  of  a  drainage  and 
discontinuance  of  highway  through  land 
taken.  Matter  of  City  of  Rochester,  24  App. 
Div.  383;  48  N.  Y.  Supp.  764. 

Damages  sustained  during  construction  of 
grade  crossing  as  well  as  permanent  dam- 
ages allowable.  Matter  of  Grade  Crossing 
Com'rs,  52  App.  Div.  27;  64  N.  Y.  8upp. 
769. 

A  mill  dam  previously  adjudged  to  be  a 
nuisance  not  to  be  valued  at  its  cost  and 
value  for  furnishing  water  power.  Matter 
of  Daly,  45  App.  Div.  622 ;  61  N.  Y.  Supp. 
480. 

Where  second  mortgagee  foreclosed  and 
bought  in  the  property  after  title  had  vested 
in  the  city,  subject  to  the  first  mortgage 
which  he  afterward  paid  off,  he  was  entitled 
to  be  awarded  amount  of  deficiency  under 
second  mortgage,  but  not  to  an  allowance 
for  possible  deficiency  under  first  mortgage. 
Matter  of  City  of  N.  Y.,  30 'Misc.  295;  62  N. 
Y.  Supp.  379,  Sp.  T. 

An  award  to  the  owner  of  the  equity  was 
also  proper.     lb. 

Where  part  of  a  gas  plant  taken  for  city 
purpose  was  not  in  actual  use,  but  kept 
equipped  for  use  in  emergency,  owner  was 
entitled  to  an  award  as  though  it  was  a 
going  concern.  Matter  of  Mayor  of  N.  Y., 
39  App.  Div.  589;  57  N.  Y.  Supp.  657. 

Damage  sustained  when  a  portion  of  such 
plant  is  taken  is  the  damage  to  the  plant 
as  a  whole.     lb. 

Owner  is  not  obliged  to  remove  and  suffer 
deduction  for  machinery  which  was  put  in 
and  used  for  manufacturing  purposes.     lb. 

Mortgagee  loses  his  specific  lien  on  the 
property,  and  acquires  in  lieu  thereof  right 
to   compensation.     Hill    v.    Wine,    35    App. 
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pursued  a  course  which  has  plainly  been 
detrimental  to  the  interests  of  the  party 
appealing,  and  their  award  is  manifestly 
unjust,  it  will  not  be  interfered  with.  The 
commissioners  are  not,  like  other  tribunals, 
to  be  governed  exclusively  by  the  evidence 
produced  before  them,  but  may,  as  has  al- 
ready been  said,  base  their  judgment  upon 
conclusions  formed  upon  a  personal  inspec- 
tion of  the  premises.  We  think  that  com- 
missioners have  a  wider  range  and  a  larger 
discretion  in  the  receipt  of  evidence  than 
courts.  In  re  X.  Y.  El.  R.  R.  Co,,  8  N.  Y. 
Supp.  707. 

In  fixing  the  value  of  land  taken,  the 
commissioners  are  not  bound  by  the  testi- 
mony of  experts,  but  have  a  right  to  take 
into  consideration  what  they  learn  by  per- 
sonal inspection  of  the  premises;  and, 
though  there  may  be  an  apparent  discrep- 
ancy between  the  award  and  the  testimony 
of  experts,  the  award  will  not  be  disturbed, 
unless  it  appears  to  be  grossly  inequitable. 
In  re  Department  of  Pub.  Parks,  6  N.  Y. 
Supp.  750. 

The  commissioners  appointed  to  ascertain 
the  fee  damage  resulting  to  certain  prop- 
erty from  the  construction  and  maintenance 
of  an  elevated  railroad,  have  a  right  to  view 
the  premises  in  question,  and  are  entitled 
to  act  to  some  extent  upon  their  judgment. 
Matter  of  Met.  El.  R.  Co.,  76  Hun  375;  27 
N.  Y.  Supp.  756;  59  State  Rep.  94. 

On  an  application  to  condemn  the  ease- 
ments appurtenant  to  property,  and  taken 
by  the  construction  of  an  elevated  railroad 
in  the  street  on  which  such  property  abutted, 
the  commissioners  may  disregard  the  testi- 
mony of  witnesses  as  to  the  damage  result- 
ing to  the  property  from  the  construction 
of  the  railroad,  and  may  base  their 
conclusion  on  their  knowledge  and  informa- 
tion derived  from  a  view  of  the  premises. 
In  such  case,  evidence  as  to  the  depreciation 
in  the  value  of  the  premises,  caused  by  the 
noise  and  vibration  of  the  railroad,  is  ad- 
missible. In  re  Kings  Co,  El.  Ry.  Co.,  15 
N*.  Y.  Supp.  516. 

Measure  of  compensation. — The  rule  of 
damages  is  the  full  value  of  the  land  taken, 
at  the  market  price,  with  no  deductions  for 
any  purpose  whatever;  and  as  to  the  land 
remaining,  if  it  appears  that  its  value  will 
be  depreciated  by  the  proposed  use,  this 
depreciation  may  be  awarded  as  part  of  the 
consequential  damages  suffered.  Bohm  v. 
Met.  El.  R.  Co.,  129  N.  Y.  576. 

It  Beems,  the  measure  of  compensation 
would  be  the  difference  between  the  fair 
market  value  of  the  whole  property  at  the 
time  of  condemnation,  without  the  unlaw- 
ful structure,  and  the  present  market  value 
of  the  property  left  with  the  structure  in 
existence.  Pappenheim  v.  Met.  El.  R.  Co., 
128  N.  Y.  436. 

Where  the  course  of  a  stream  will  be 
changed  as  the  result  of  the  condemnation 
proceedings,  the  construction  of  a  proper 
culvert  in  the  new  structure  to  permit  water 
from  the  old  channel  to  pass  off  may  be 
considered;  it  not  being  within  the  pro- 
hibition of  §  3370  against  making  any  al- 


lowance or  deduction  on  account  of  any  bene- 
fits which  the  owners  may  derive  from  the 
public  use  for  which  the  property  is  to  be 
taken.  N.  Y.  C.  and  H.  R.  R.  Co.  v.  Dom- 
proff,  63  Misc.  211;  116  N.  Y.  Supp,  924. 

§  3370,  General  Railway  Law  and  Rapid 
Transit  Act,  apply  to  the  taking  of  actual 
tangible  property,  and  not  to  intangible 
property.  Hence,  where  easements  appur- 
tenant to  real  property  are  condemned,  bene 
fits  may  be  allowed  as  a  set-off,  as,  the 
damages  being  consequential,  the  bene- 
fits are  an  element  of  the  right  taken. 
Manhattan  Ry.  Company  v.  Stuyveaant,  126 
App.  Div.  848;   111  N.  Y.  Supp.  222. 

In  condemnation  proceedings  instituted 
by  an  elevated  railroad  corporation  the  com- 
missioners may  view  the  premises  in  their 
investigation  into  the  damages  sustained 
and  seek  information  wherever  it  is  to  be 
found.  Matter  of  Brooklyn  Union  Elevated 
R.  R.  Co.,  113  App.  Div.  817;  99  X.  Y. 
Supp.  222. 

Where  a  village  has,  without  the  consent 
of  a  landowner  and  against  his  express 
command  and  remonstrance,  placed  struc- 
tures of  value  upon  his  land  in  the  course 
of  construction  of  water  works  before  the 
commencement  of  condemnation  proceedings 
to  acquire  such  land,  its  act  is  a  mere  tree- 
pass  and  the  landowner  is  entitled  in  sub- 
sequent condemnation  proceedings  to  have 
the  value  of  the  structures  thus  placed 
upon  his  premises  considered  in  arriving  at 
a  determination  as  to  the  compensation  to 
be  made  him  by  reason  of  the  taking  of  his 
lands.  Village  of  St.  Johns vi He  v.  Smith, 
184  N.  Y.  341;  77  N.  E.  617. 

In  such  case,  however,  while  the  land- 
owner is  entitled  to  have  the  improvements 
made  upon  his  land  taken  into  consideration 
in  ascertaining  his  compensation,  the  meas- 
ure of  such  compensation  is  neither  the  cost 
of  the  improvements  nor  their  value  nor  the 
value  of  their  use  to  the  village,  but  the 
amount  by  which  the  improvements  placed 
upon  the  property  enhance  the  value  of  his 
land.     lb. 

In  proceedings  by  the  city  of  New  York 
to  acquire  title  to  part  of  a  pier  the  value 
of  a  shed  maintained  under  a  merely  revok- 
able  license  cannot  be  included  in  estimating 
the  compensation.  Matter  of  City  of  N.  Y., 
50  Misc.  477;   100  N.  Y.  Supp.  626. 

An  award  in  proceedings  by  the  trustees 
of  a  school  district  to  acquire  land  for  a 
schoolhouse  site, — affirmed  on  a  review  of 
the  proceedings.  Mead  v.  Conger,  97  N.  Y. 
Supp.  526. 

The  right  to  the  use  of  a  pond  in  connec- 
tion with  the  adjoining  uplands,  together 
with  the  right  to  repurchase  lands  subject 
to  flowage  upon  the  discontinuance  of  a 
dam,  are  rights  which  entitle  the  owner  to 
substantial  damages  upon  their  being  con- 
demned by  the  water  department  of  a  city. 
Matter  of  Brookfield,  176  N.  Y.  138. 

In  condemnation  proceedings  to  take  lands 
for  a  railroad,  the  owner  is  entitled  to  re- 
cover the  market  value  of  the  premises  ac- 
tually taken  by  such  railroad  company,  and 
also  any  damages  which  resulted  to  the  por- 
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tion  of  his  premises  not  taken,  not  only  by 
"reason  of  the  taking  of  the  property  ac- 
quired by  the  railroad  company,  but  also  by 
reason  of  the  use  to  which  the  property  was 
put  by  the  company.  South  Buffalo  R.  R. 
Co.  v.  Kirkover,  176  N.  Y.  301. 

The  compensation  for  dock  property  taken 
by  the  city  must  be  ascertained,  by  the  same 
methods  adopted  in  the  case  of  other  prop- 
erty taken  for  a  public  use,  being  deter- 
mined by  its  location,  improvements,  and 
present  prospective  earning  capacity.  Mat- 
ter of  Mavor,  etc.,  of  N.  Y.,  74  App.  Div. 
343;   77  N.  Y.  Supp.  566. 

The  commissioners  in  condemnation  pro- 
ceedings may  view  the  premises  for  the 
purpose  of  fixing  the  damages,  and  are  not 
confined  to  the  evidence  adduced  at-  the 
hearing.  Manhattan  Rv.  Co.  v.  Oomatock, 
74  App.  Div.  341;  77  N.  Y.  Supp.  416. 

Upon  the  taking,  by  the  State,  of  wood- 
land for  the  Adirondack  Forest  Preserve,  the 
measure  of  damages  of  the  claimant  under 
contracts  with  the  owner  by  which  he  waa 
entitled  to  all  the  standing  spruce  and  hem- 
lock above  specified  dimensions,  is  the  value 
of  the  timber  as  it  was  upon  the  stump, 
with  interest  on  the  amount  from  the  time 
it  was  appropriated,  and  if  there  is  no  mar- 
ket value  on  the  spot,  the  market  value  at 
the  nearest  market  less  the  expense  of  get- 
ting the  timber  there,  is  to  be  taken  as  the 
basis.  Turner  v.  State,  67  App.  Div.  303; 
73  N.  Y.  Supp.  372. 

The  award  will  not  be  disturbed  unless 
the  court  can  clearly  see  that  the  commis- 
sioners proceeded  upon  an  erroneous  prin- 
ciple, or  have  been  influenced  by  passion  or 
prejudice,  or  have  disregarded  the  evidence 
and  for  that  reason  injustice  has  been  done. 
Manhattan  Ry.  Co.  v.  Comstock,  74  App. 
Div.  341;  77  N.  Y.  Supp.  416. 

An  owner  of  real  property  upon  a  stream 
which  forms  the  outlet  of  a  lake,  who  has 
a  right  to  have  a  dam  at  such  outlet  main- 
tained to  a  certain  height  to  supply  and  dis- 
tribute the  water  for  mill  purposes,  is,  upon 
the  taking  of  such  waters  by  a  city,  entitled 
to  compensation  only  for  the  difference  in 
the  value  of  his  premises  with  and  without 
the  water  rights.  City  of  Syracuse  v. 
Stacey,  169  N.  Y.  231 ;  62  N.  E.  354. 

In  the  absence  of  a  direct  grant  or  a 
grant  by  implication,  to  the  owners,  of  the 
right  to  utilize  the  water  power,  the  rights 
to  which  were  acquired  by  the  city,  as  a 
waterfall  power,  though  a  dam  existed,  it 
seems  that  no  award  for  the  power  except 
for  the  value  of  it  as  it  was  in  actual  use, 
at  the  time  the  city  acquired  it,  was  proper. 
Matter  of  Daly,  72  App.  Div.  394 ;  76  N.  Y. 
Supp.  28. 

The  owner  of  real  estate  in  New  York 
city,  upon  which  he  conducted  a  factory  and 
store,  gave  by  will  the  property  to  executors 
in  trust  to  collect  the  rents  and  profits  and 
pay  the  income,  two-thirds  to  his  widow  and 
one- third  to  his  daughter,  for  their  lives, 
remainder  to  the  issue  of  the  daughter,  to 
whom,  with  his  brother,  the  business  was 
given,  they  to  pay  a  specified  low  rent  to 


the  executors;  and  after  the  testator's 
death  the  property  was  taken  by  the  city 
in  condemnation  proceedings. — Held,  that 
such  lessees  were  not  entitled  to  any  part 
of  the  award.  Willenbrock  v.  Hauschildt, 
36  Misc.  262;   73  N.  Y.  Supp.  304. 

Taxes  upon  real  property  taken  by  the 
board  of  education  of  the  city  of  New  York, 
which  are  confirmed  after  the  award  is  made 
by  the  comanissioners,  but  before  the  order 
confirming  such  award,  are  not  to  be  de- 
ducted from  the  amount  paid  to  the  owners 
where  the  property  is  unimproved  and  pro- 
duces no  income.  Matter  of  Board  of  Edu- 
cation of  N.  Y.,  169  N.  Y.  456:  62  N.  E. 
566. 

Award.  —  In  apportioning  between  the 
landlord  and  tenant  an  award  for  property 
taken  in  condemnation  proceedings  by  the 
city  of  New  York,  the  tenant  is  only  entitled 
to  the  value  of  his  lease  and  to  the  value  of 
the  right  to  remove  trade  fixtures  at  the 
expiration  thereof,  and  the  latter  item  only 
includes  the  value  of  the  property  he  has  a 
right  to  remove  after  it  is  severed  from  the 
real  estate,  and  not  its  value  based  upon 
what  it  would  cost  to  install  it  with  a  de- 
preciation of  its  use  during  the  time  it  has 
been  in  use.  Matter  of  City  of  N.  Y.,  101 
App.  Div.  527 ;  92  N.  Y.  Supp.  8. 

An  executrix  and  testamentary  trustee 
obtained  an  order  at  Special  Term  for  the 
payment  to  her  of  an  award  in  condemna- 
tion proceedings  upon  the  filing  of  a  bond, 
which  she  did.  Her  attorney  having  filed  a 
lien  against  the  estate  and  there  appearing 
no  other  reason  for  her  application  to  vacate 
the  order, — Held,  that  the  application  waa 
properly  denied.  Matter  of  City  of  N.  Y., 
107  App.  Div.  370;  95  N.  Y.  Supp.  140. 

The  award  of  commissioners  in  condem- 
nation proceedings  will  not  be  set  aside  un- 
less they  proceeded  upon  an  erroneous 
principle.  Matter  of  Board  of  Public  Im- 
provement, 99  App.  Div.  576;  91  N.  Y.  Supp. 
161. 

The  commissioners  should  take  into  con- 
sideration whether  damages  resulted  to  the 
residue  of  the  property  of  an  owner  from 
the  use  of  that  actually  taken,  and  if  dam- 
ages did  so  result  they  should  be  included 
in  the  award.     lb. 

In  condemnation  proceedings  damages 
must  be  determined  eo  instanti  as  of  the 
time  of  the  award;  but  evidence  of  past  re- 
sults is  entitled  to  consideration  in  deter- 
mining the  effect  of  the  continuation  of  the 
situation.  Matter  of  Brooklyn  Union  Ele- 
vated R.  R.  Co.,  104  App.  Div.  Ill;  93  N. 
Y.  Supp.  924. 

The  report  of  commissioners  in  condem- 
nation proceedings  awarding  $100  to  a 
riparian  owner  for  loss  of  his  rights  in  the 
Hudson  river  by  the  taking  of  a  portion  of 
his  farm  bordering  the  river, — set  aside  for 
inadequacy.  Waterford  Electric  Light, 
Heat  &  Power  Co.  v.  Reed,  47  Misc.  406;  94 
N.  Y.  Supp.  551. 

The  right  to  an  award  for  lands  taken 
by  a  city  in  street  opening  proceedings — 
Held,  to  vest  in  the  owner  at  the  time  the 
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pursued  a  course  which  has  plainly  been 
detrimental  to  the  interests  of  the  party 
appealing,  and  their  award  is  manifestly 
unjust,  it  will  not  be  interfered  with.  The 
commissioners  are  not,  like  other  tribunals, 
to  be  governed  exclusively  by  the  evidence 
produced  before  them,  but  may,  as  has  al- 
ready been  said,  base  their  judgment  upon 
conclusions  formed  upon  a  personal  inspec- 
tion of  the  premises.  We  think  that  com- 
missioners have  a  wider  range  and  a  larger 
discretion  in  the  receipt  of  evidence  than 
courts.  In  re  X.  Y.  El.  R.  R.  Co,,  8  N.  Y. 
Supp.  707. 

In  fixing  the  value  of  land  taken,  the 
commissioners  are  not  bound  by  the  testi- 
mony of  experts,  but  have  a  right  to  take 
into  consideration  what  they  learn  by  per- 
sonal inspection  of  the  premises;  and, 
though  there  may  be  an  apparent  discrep- 
ancy between  the  award  and  the  testimony 
of  experts,  the  award  will  not  be  disturbed, 
unless  it  appears  to  be  grossly  inequitable. 
In  re  Department  of  Pub.  Parks,  6  N.  Y. 
Supp.  750. 

The  commissioners  appointed  to  ascertain 
the  fee  damage  resulting  to  certain  prop- 
erty from  the  construction  and  maintenance 
of  an  elevated  railroad,  have  a  right  to  view 
the  premises  in  question,  and  are  entitled 
to  act  to  some  extent  upon  their  judgment. 
Matter  of  Met.  El.  R.  Co.,  76  Hun  375 ;  27 
N.  Y.  Supp.  756;  59  State  Rep.  94. 

On  an  application  to  condemn  the  ease- 
ments appurtenant  to  property,  and  taken 
by  the  construction  of  an  elevated  railroad 
in  the  street  on  which  such  property  abutted, 
the  commissioners  may  disregard  the  testi- 
mony of  witnesses  as  to  the  damage  result- 
ing to  the  property  from  the  construction 
of  the  railroad,  and  may  base  their 
conclusion  on  their  knowledge  and  informa- 
tion derived  from  a  view  of  the  premises. 
In  such  case,  evidence  as  to  the  depreciation 
in  the  value  of  the  premises,  caused  by  the 
noise  and  vibration  of  the  railroad,  is  ad- 
missible. In  re  Kings  Co.  El.  Ry.  Co.,  15 
N.  Y.  Supp.  516. 

Measure  of  compensation. — The  rule  of 
damages  is  the  full  value  of  the  land  taken, 
at  the  market  price,  with  no  deductions  for 
any  purpose  whatever;  and  as  to  the  land 
remaining,  if  it  appears  that  its  value  will 
be  depreciated  by  the  proposed  use,  this 
depreciation  may  be  awarded  as  part  of  the 
consequential  damages  suffered.  Bohm  v. 
Met.  El.  R.  Co.,  129  N.  Y.  576. 

It  seems,  the  measure  of  compensation 
would  be  the  difference  between  the  fair 
market  value  of  the  whole  property  at  the 
time  of  condemnation,  without  the  unlaw- 
ful structure,  and  the  present  market  value 
of  the  property  left  with  the  structure  in 
existence.  Pappenheim  v.  Met.  El.  R.  Co., 
128  N.  Y.  436. 

Where  the  course  of  a  stream  will  be 
changed  as  the  result  of  the  condemnation 
proceedings,  the  construction  of  a  proper 
culvert  in  the  new  structure  to  permit  water 
from  the  old  channel  to  pass  off  may  be 
considered;  it  not  being  within  the  pro- 
hibition of  §  3370  against  making  any  al- 


lowance or  deduction  on  account  of  any  bene- 
fits which  the  owners  may  derive  from  the 
public  use  for  which  the  property  is  to  be 
taken.  X.  Y.  C.  and  H.  R.  R.  Co.  v.  Dom- 
proff,  63  Misc.  211;  116  N.  Y.  Supp.  924. 

§  3370,  General  Railway  Law  and  Rapid 
Transit  Act,  apply  to  the  taking  of  actual 
tangible  property,  and  not  to  intangible 
property.  Hence,  where  easements  appur- 
tenant to  real  property  are  condemned,  bene- 
fits may  be  allowed  as  a  set-off,  as,  the 
damages  being  consequential,  the  bene- 
fits are  an  element  of  the  right  taken. 
Manhattan  Ry.  Company  v.  Stuyvesant,  126 
App.  Div.  848;   111  X.  Y.  Supp.  222. 

In  condemnation  proceedings  instituted 
by  an  elevated  railroad  corporation  the  com- 
missioners may  view  the  premises  in  their 
investigation  into  the  damages  sustained 
and  seek  information  wherever  it  is  to  be 
found.  Matter  of  Brooklyn  Union  Elevated 
R.  R.  Co.,  113  App.  Div.  817;  99  X.  Y. 
Supp.  222. 

Where  a  village  has,  without  the  consent 
of  a  landowner  and  against  his  express 
command  and  remonstrance,  placed  struc- 
tures of  value  upon  his  land  in  the  course 
of  construction  of  water  works  before  the 
commencement  of  condemnation  proceedings 
to  acquire  such  land,  its  act  is  a  mere  tres- 
pass and  the  landowner  is  entitled  in  sub- 
sequent condemnation  proceedings  to  have 
the  value  of  the  structures  thus  placed 
upon  his  premises  considered  in  arriving  at 
a  determination  as  to  the  compensation  to 
be  made  him  by  reason  of  the  taking  of  his 
lands.  Village  of  St.  Johnsville  v.  Smith, 
184  X.  Y.  341;  77  X.  E.  617. 

In  such  case,  however,  while  the  land- 
owner is  entitled  to  have  the  improvements 
made  upon  his  land  taken  into  consideration 
in  ascertaining  his  compensation,  the  meas- 
ure of  such  compensation  is  neither  the  cost 
of  the  improvements  nor  their  value  nor  the 
value  of  their  use  to  the  village,  but  the 
amount  by  which  the  improvements  placed 
upon  the  property  enhance  the  value  of  his 
land.    lb. 

In  proceedings  by  the  city  of  Xew  York 
to  acquire  title  to  part  of  a  pier  the  value 
of  a  sned  maintained  under  a  merely  revok- 
able  license  cannot  be  included  in  estimating 
the  compensation.  Matter  of  City  of  X.  Y., 
50  Misc.  477;  100  X.  Y.  Supp.  626. 

An  award  in  proceedings  by  the  trustees 
of  a  school  district  to  acquire  land  for  a 
schoolhouse  site, — affirmed  on  a  review  of 
the  proceedings.  Mead  v.  Conger,  97  X.  Y. 
Supp.  526. 

The  right  to  the  use  of  a  pond  in  connec- 
tion with  the  adjoining  uplands,  together 
with  the  right  to  repurchase  lands  subject 
to  fiowage  upon  the  discontinuance  of  a 
dam,  are  rights  which  entitle  the  owner  to 
substantial  damages  upon  their  being  con- 
demned by  the  water  department  of  a  city. 
Matter  of  Rrookfleld,  176  X.  Y.  138. 

In  condemnation  proceedings  to  take  lands 
for  a  railroad,  the  owner  is  entitled  U>  re- 
cover the  market  value  of  the  premises  ac- 
tually taken  by  such  railroad  company,  and 
also  any  damages  which  resulted  to  the  por- 
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tion  of  his  premises  not  taken,  not  only  by 
reason  of  the  taking  of  the  property  ac- 
quired by  the  railroad  company,  but  also  by 
reason  of  the  use  to  which  the  property  was 
put  bv  the  company.  South  Buffalo  R.  R. 
Co.  v.  Kirkover,  176  N.  Y.  301. 

The  compensation  for  dock  property  taken 
by  the  city  must  be  ascertained,  by  the  same 
methods  adopted  in  the  case  of  other  prop- 
erty taken  for  a  public  use,  being  deter- 
mined by  its  location,  improvements,  and 
present  prospective  earning  capacity.  Mat- 
ter of  Mavor,  etc.,  of  N.  Y.,  74  App.  Div. 
343;   77  N.  Y.  Supp.  566. 

The  commissioners  in  condemnatioa  pro- 
ceedings may  view  the  premises  for  the 
purpose  of  fixing  the  damages,  and  are  not 
confined  to  the  evidence  adduced  at  the 
hearing.  Manhattan  Ry.  Co.  v.  Oomstock, 
74  App.  Div.  341 ;  77  N.  Y.  Supp.  416. 

Upon  the  taking,  by  the  State,  of  wood- 
laud  for  the  Adirondack  Forest  Preserve,  the 
measure  of  damages  of  the  claimant  under 
contracts  with  the  owner  by  which  he  was 
entitled  to  all  the  standing  spruce  and  hem- 
lock above  specified  dimensions,  is  the  value 
of  the  timber  as  it  was  upon  the  stump, 
with  interest  on  the  amount  from  the  time 
it  was  appropriated,  and  if  there  is  no  mar- 
ket value  on  the  spot,  the  market  value  at 
the  nearest  market  less  the  expense  of  get- 
ting the  timber  there,  is  to  be  taken  as  the 
basis.  Turner  v.  State,  67  App.  Div.  303; 
73  N.  Y.  Supp.  372. 

The  award  will  not  be  disturbed  unless 
the  court  can  clearly  see  that  the  commis- 
sioners proceeded  upon  an  erroneous  prin- 
ciple, or  have  been  influenced  by  passion  or 
prejudice,  or  have  disregarded  the  evidence 
and  for  that  reason  injustice  has  been  done. 
Manhattan.  Ry.  Co.  v.  Com  stock,  74  App. 
Div.  341;  77  N.  Y.  Supp.  416. 

An  owner  of  real  property  upon  a  stream 
which  forms  the  outlet  of  a  lake,  who  has 
a  right  to  have  a  dam  at  such  outlet  main- 
tained to  a  certain  height  to  supply  and  dis- 
tribute the  water  for  mill  purposes,  is,  upon 
the  taking  of  such  waters  by  a  city,  entitled 
to  compensation  only  for  the  difference  in 
the  value  of  his  premises  with  and  without 
the  water  rights.  City  of  Syracuse  v. 
Stacey,  169  N.  Y.  231 ;  62  N.  E.  354. 

In  the  absence  of  a  direct  grant  or  a 
grant  by  implication,  to  the  owners,  of  the 
right  to  utilize  the  water  power,  the  rights 
to  which  were  acquired  by  the  city,  as  a 
waterfall  power,  though  a  dam  existed,  it 
seems  that  no  award  for  the  power  except 
for  the  value  of  it  as  it  was  in  actual  use, 
at  the  time  the  city  acquired  it,  was  proper. 
Matter  of  Daly,  72  App.  Div.  394 ;  76  N.  Y. 
Supp.  28. 

The  owner  of  real  estate  in  New  York 
city,  upon  which  he  conducted  a  factory  and 
store,  gave  by  will  the  property  to  executors 
in  trust  to  collect  the  rents  and  profits  and 
pay  the  income,  two-thirds  to  his  widow  and 
one-third  to  his  daughter,  for  their  lives, 
remainder  to  the  issue  of  the  daughter,  to 
whom,  with  his  brother,  the  business  was 
given,  they  to  pay  a  specified  low  rent  to 


the  executors;  and  alter  the  testator's 
death  the  property  was  taken  by  the  city 
in  condemnation  proceedings. — Held,  that 
such  lessees  were  not  entitled  to  any  part 
of  the  award.  Willenbrock  v.  Hauschildt, 
36  Misc.  262;   73  N.  Y.  Supp.  304. 

Taxes  upon  real  property  taken  by  the 
board  of  education  of  the  city  of  New  York, 
which  are  confirmed  after  the  award  is  made 
by  the  commissioners,  but  before  the  order 
confirming  such  award,  are  not  to  be  de- 
ducted from  the  amount  paid  to  the  owners 
where  the  property  is  unimproved  and  pro- 
duces no  income.  Matter  of  Board  of  Edu- 
cation of  N.  Y.,  169  N.  Y.  466;  62  N.  E. 
566. 

Award.  —  In  apportioning  between  the 
landlord  and  tenant  an  award  for  property 
taken  in  condemnation  proceedings  by  the 
city  of  New  York,  the  tenant  is  only  entitled 
to  the  value  of  his  lease  and  to  the  value  of 
the  right  to  remove  trade  fixtures  at  the 
expiration  thereof,  and  the  latter  item  only 
includes  the  value  of  the  property  he  has  a 
right  to  remove  after  it  is  severed  from  the 
real  estate,  and  not  its  value  based  upon 
what  it  would  cost  to  install  it  with  a  de- 
preciation of  its  use  during  the  time  it  has 
been  in  use.  Matter  of  City  of  N.  Y.,  101 
App.  Div.  527 ;  92  N.  Y.  Supp.  8. 

An  executrix  and  testamentary  trustee 
obtained  an  order  at  Special  Term  for  the 
payment  to  her  of  an  award  in  condemna- 
tion proceedings  upon  the  filing  of  a  bond, 
which  she  did.  Her  attorney  having  filed  a 
lien  against  the  estate  and  there  appearing 
no  other  reason  for  her  application  to  vacate 
the  order, — Held,  that  the  application  was 
properly  denied.  Matter  of  City  of  N.  Y., 
107  App.  Div.  370;  95  N.  Y.  Supp.  140. 

The  award  of  commissioners  in  condem- 
nation proceedings  will  not  be  set  aside  un- 
less they  proceeded  upon  an  erroneous 
principle.  Matter  of  Board  of  Public  Im- 
provement, 99  App.  Div.  576;  91  N.  Y.  Supp. 
161. 

The  commissioners  should  take  into  con- 
sideration whether  damages  resulted  to  the 
residue  of  the  property  of  an  owner  from 
the  use  of  that  actually  taken,  and  if  dam- 
ages did  so  result  they  should  be  included 
in  the  award.     lb. 

In  condemnation  proceedings  damages 
must  be  determined  eo  instanti  as  of  the 
time  of  the  award;  but  evidence  of  past  re- 
sults is  entitled  to  consideration  in  deter- 
mining the  effect  of  the  continuation  of  the 
situation.  Matter  of  Brooklyn  Union  Ele- 
vated R.  R.  Co.,  104  App.  Div.  Ill;  93  N. 
Y.  Supp.  924. 

The  report  of  commissioners  in  condem- 
nation proceedings  awarding  $100  to  a 
riparian  owner  for  loss  of  his  rights  in  the 
Hudson  river  by  the  taking  of  a  portion  of 
his  farm  bordering  the  river, — set  aside  for 
inadequacy.  Waterford  Electric  Light, 
Heat  &  Power  Co.  v.  Reed,  47  Misc.  406;  94 
N.  Y.  Supp.  551. 

The  right  to  an  award  for  lands  taken 
by  a  city  in  street  opening  proceedings — 
Held,  to  vest  in  the  owner  at  the  time  the 
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title  of  the  land  vested  in  the  city,  and  not 
to  pass  to  a  subsequent  grantee  of  the  ad- 
jacent premises,  where  the  deed  did  not  in 
terms  carry  the  right  to  such  award.  Mat- 
ter of  Mayor,  116  App.  Div.  252;  101  N.  Y. 
Supp.  613*. 

An  allowance  of  merely  nominal  dam- 
ages, in  proceedings  by  the  city  of  Buffalo 
to  acquire  title  to  lands  under  the  Buffalo 
river,  to  an  owner  who  had  parted  with  sub- 
stantially all  the  adjoining  land  abutting 
upon  the  river, — Held,  not  erroneous  as  mat- 
ter of  law.  Matter  of  City  of  Buffalo,  189 
N.  Y.  163;  81  N.  K  954. 

An  award  for  land  taken  for  railroad 
use,  claimed  to  be  inadequate  because  of  a 
sand  pit  and  muck  bed  thereon, — confirmed, 
but  with  an  extra  allowance  of  five  per  cent, 
to  defendants.  N.  Y.  Central,  etc.,  R.  R. 
Co.  v.  Sayles,  52  Misc.  601 ;  103  N.  Y.  Supp. 

826. 

A  tenant,  under  a  twenty-one  years'  lease, 
with  the  right  of  renewals,  of  property 
taken  in  condemnation  proceedings,  is  en- 
titled to  damages  in  the  fair  market  value 
of  the  leasehold,  including  the  probability  of 
renewal ;  also  to  the  value  of  machinery  built 
into  the  building  and  used  for  business  pur- 
poses in  connection  with  the  leasehold,  and 
of  little  or  no  valuation  if  removed  from  the 
property.  Matter  of  City  of  N.  Y.,  118 
App.  Div.  865;  103  N.  Y.  Supp.  908. 

An  owner  of  lands  may  recover  compen- 
sation for  the  taking  of  buildings  erected 
thereon  by  him  after  the  commencement  of 
condemnation  proceedings,  even  though  the 
buildings  were  erected  for  the  purpose  of 
procuring  such  compensation,  since  the  title 
to  the  land  remained  in  him  until  actually 
taken  by  the  city.  The  question  of  good  or 
bad  faith  is  immaterial.  Matter  of  City  of 
N.  Y.,  118  App.  Div.  224;  102  N.  Y.  Supp. 
1102. 

An  award  made  by  commissioners  to  ap- 
praise damages  for  'land  or  right  of  way 
taken,  will  not,  as  a  rule,  be  disturbed  un- 
less the  commissioners  acted  upon  wrong 
principles  or  their  award  is  grossly  inade- 
quate. Buffalo,  Lockport,  etc.,  Ry.  Co.  v. 
Phelps,  52  Misc.  315;  102  N.  Y.  Supp.  214. 

Greater  latitude  is  given  commissioners 
in  condemnation  proceedings  in  determining 
the  extent  of  damages  than  is  enjoyed  by 
officials  in  most  other  judicial  proceedings; 
they  must  be  freeholders  of  the  judicial 
district  where  the  property  is  situated ;  they 
must  view  the  premises;  they  must  hear  the 
proofs  and  allegations  of  the  parties ;  but  in 
determining  the  compensation  to  be  paid  are 
at  liberty  to  act  largely  upon  their  own  best 
judgment  as  to  the  amount  to  be  awarded, 
aided,  of  course,  by  such  proofs  as  may  be 
offered  for  that  purpose,  and  their  personal 
view  of  the  premises,  but  they  are  not  neces- 
sarily bound  by  the  sworn  testimony  offered, 
lb. 

Where  land  of  an  illuminating  gas  com- 
pany was  taken  for  a  dock  and  included 
a  gas  receiver,  valued  as  a  going  concern, 
the  company  is  not  entitled  to  additional 
compensation  for  the  expense  of  constructing 


a  new  main  from  another  receiver,  nor  for 
the  value  of  mains  not  taken  by  the  city 
but  leading  from  the  receiver  taken.  Mat- 
ter of  City  of  N.  Y.,  120  App.  Div.  849. 

Although  the  city  had  the  fee  of  a  street 
which  was  reduced  in  width  by  a  grant  to 
a  corporation,  yet  as  its  fee  was  in  trust 
for  the  public  use,  an  abutter  is  entitled  to 
damages.  People  ex  rel.  v.  Delaney,  120 
App.  Div.  801;   105  N.  Y.  Supp.  746. 

Upon  the  taking  of  a  water  front  divided 
from  the  main  parcel  of  land  of  the  same 
owner  by  the  railroad  of  the  company  in- 
stituting the  condemnation  proceedings,  the 
awanjL  should  include  compensation  for  loss 
of  access  to  the  water,  reserved  to  the  owner 
in  his  previous  deed  of  the  strip  of  land  oc- 
cupied by  the  railroad  as  its  roadway,  since 
this  reservation  constitutes  a  substantial 
right,  notwithstanding  the  provision  of  §  32 
of  the  Railroad  Law  requiring  railroads  to 
maintain  farm  crossings,  etc.  New  York 
Central  &  H.  R.  R.  R.  Co.  v.  Marshall,  120 
App.  Div.  742;  105  N.  Y.  Supp.  686. 

In  appraising  the  value  of  and  apportion- 
ing the  respective  interests  of  owner  and 
lessee  of  land  taken  in  condemnation  pro- 
ceedings, after  ascertaining  the  fair  market 
value  of  the  property  as  a  whole,  the  actual 
value  of  the  leasehold  is  to  be  determined 
and  awarded  to  the  lessee,  and  the  residue 
to  the  owner.  Matter  of  City  of  N.  Y.,  120 
App.  Div.  700;  105  N.  Y.  Supp.  779. 

The  lessee's  interest  is  to  be  determined 
by  ascertaining  just  what  interest  he  had 
in  the  lease  as  a  whole,  considering  the  rent 
he  pays,  the  obligations  that  he  has  and 
will  assume  under  his  lease  and  just  what 
that  interest  is  worth  and  what  its  market 
value  is.     lb. 

It  is  erroneous  for  the  commissioners  to 
regard  buildings  erected  by  the  holder  of 
the  leasehold  as  belonging  to  the  lessee  and 
then  endeavor  to  fix  the  value  of  the  lease 
without  the  buildings,  in  addition  to  the 
value  of  the  buildings.     lb. 

A  lessee  of  premises  in  front  of  which  a 
municipal  corporation  is  constructing  a 
bridge  approach,  who  purchases  the  fee  dur- 
ing construction  can  recover  for  damages 
to  easements  for  light,  air  and  access  only, 
for  the  injury  to  his  leasehold  and  not  for 
injury  to  the  fee,  the  presumption  being 
that  he  bought  the  property  as  damaged 
and  with  deduction  therefor.  Matter  of 
City  of  New  York,  128  App.  Div.  150. 

When  there  is  a  life  estate  outstanding 
in  land  taken  by  eminent  domain  for  an  un- 
divided one-half  thereof,  the  award  takes 
the  place  of  the  real  estate,  the  life  tenant 
is  entitled  to  interest  accrued  on  the  award 
and  the  principal  sum  will  be  paid  over  to 
him  for  his  use  on  his  giving  security.  Mat- 
ter of  Gilroy,  60  Misc.  125;  112  N.  Y.  Supp. 
111. 

The  owner  of  a  strip  taken  for  a  street, 
the  opening  of  which  will  necessitate  the 
cutting  away  of  a  portion  of  the  porch  of 
a  house  erected  close  to  the  street  after  its 
former  lines  were  established,  is  not  entitled 
to  recover  as  an  award  for  damages  the  cost 
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of  removing  the  entire  house  to  a  suitable 
distance  from  the  new  street  line.  People 
ex  rel.  v.  Common  Council,  128  App.  Div. 
44;   112  N.  Y.  Supp.  387. 

Nominal  damages  only  can  be  awarded 
in  street  opening  proceedings  for  property 
subject  to  private  easements  of  right  of  way, 
when  the  burden  is  merely  increased  by  a 
public  right  of  way  and  the  fee  is  not  taken, 
lb. 

Under  the  Gloversville  Charter  (L.  1899, 
c.  275,  §  102)  authorizing  the  taking  and 
appropriation  of  the  land  necessary  for  a 
street  opening,  only  an  easement  for  highway 
purposes  is  acquired.     lb. 

It  seems  that  a  different  rule  as  to  dam- 
ages prevails  when  the  fee  is  taken  for  high- 
way purposes,     lb. 

The  right  to  cut  and  harvest  ice  upon  a 
lake  is  appurtenant  to  the  ownership  of  the 
bed  of  the  lake,  and  must  be  deemed  to  have 
been  included  in  the  award  of  damages  upon 
the  taking  of  the  land  itself  by  eminent  do- 
main. Matter  of  Daly,  123  App.  Div.  709; 
108  N.  Y.  Supp.  635. 

In  determining  the  amount  of  an  award 
for  lands  and  easements  taken  under  au- 
thority of  the  legislature,  what  is  to  be 
ascertained  is  the  value  to  the  owner  of  the 
property  or  property  rights  to  be  taken  from 
him,  and  not  the  benefits  direct  or  consequen- 
tial to  be  derived  by  the  petitioner  from  the 
use  of  such  property  or  rights.  Matter  of 
East  River  Gas  Co.,  119  App.  Div.  350;  104 
N.  Y.  Supp.  239. 

On  appeal  from  a  nominal  award  in  a 
street  opening  condemnation  it  appeared 
that  appellant  had  conveyed  land  bordering 
on  the  strip  through  which  the  proposed 
street  had  been  mapped,  describing  it  by 
courses  and  distances  and  omitting  reference 
to  any  map  in  which  the  proposed  street 
had  been  shown,  and  at  the  time  of  the 
conveyance  he  expressed  the  intention  to 
keep  the  street  strip  to  sell  to  the  city.  He 
had  previously  prepared  a  map  showing  the 
street  as  laid  out  which  was  used  in  the 
negotiations  leading  up  to  his  conveyance 
but  had  never  filed  it  or  conveyed  by  it, 
and  the  evidence  showed  that  the  negotia- 
tions finally  resulting  in  the  street  strip 
being  left  out  in  order  to  even  the  trade. — 
Held,  that  there  was  no  conveyance  of  street 
easements  of  light,  air  and  access  and  that 
a  substantial  damage  award  should  have 
been  made  in  place  of  a  nominal  one.  Mat- 
ter of  City  of  New  York,  125  App.  Div.  821 ; 
110  N.  Y.  Supp.  525. 

In  determining  an  award  in  condemnation 
proceedings  for  trade  fixtures  placed  upon 
property  by  a  tenant,  where  the  award  is 
made  on  the  basis  of  a  fair  market  value  of 
such  fixtures  at  the  time  of  the  condemna- 
tion, it  is  improper  to  apportion  such  award 
between  the  landlord  and  the  tenant  allow- 
ing the  latter,  only  the  value  of  the  property 
after  it  had  been  detached  from  the  building 
with  the  value  of  its  use  for  the  unexpired 
term,  and  the  balance  to  the  landlord,  but 
the  award  should  be  made  to  the  tenant 
upon  the  same  basis  and  theory  of  valua- 


tion as  that  under  which  the  entire  award 
was  produced.  Matter  of  City  of  New  York, 
192  N.  Y.  295. 

It  is  error  to  award  the  tenant  compen- 
sation only  for  such  property  as  is  sus- 
ceptible to  removal  without  injury  to  the 
property  removed.     lb. 

The  provisions  of  §  822  of  the  Greater 
New  York  charter  in  respect  to  the  taking 
of  lands  for  water  front  improvement  requir- 
ing a  consideration  of  the  enhancement  of 
the  value  of  the  property  of  the  owner  not 
taken  to  be  considered  and  deducted  in  de- 
termining the  award  for  land  taken,  is 
unconstitutional,  and  an  allowance  of  less 
than  the  value  of  the  property  taken  is  im- 
proper. Matter  of  Citv  of  New  York,  190 
N.  Y.  350;  83  N.  E.  299. 

In  assessing  the  value  of  property  taken 
in  condemnation  proceedings,  it  is  improper 
to  take  structural  value  of  buildings  or 
the  cost  of  reproducing  the  buildings  and 
add  that  to  the  value  of  the  land.  Matter 
of  City  of  New  York,  56  Misc.  311;  106  N. 
Y.  Supp.  1003. 

The  rule  is  that  the  measure  of  damages 
is  neither  the  cost  of  the  improvements  at 
the  time  they  were  erected,  nor  their  value, 
nor  the  present  cost  of  reproducing  them, 
but  is,  how  much  have  the  structures  and 
erections  upon  the  land  increased  and  en- 
hanced its  value?    lb. 

Where  a  license  is  granted  to  a  lessee  of 
a  pier  on  the  East  river  on  condition  that 
the  licensee  shall  not  claim  compensation  for 
such  shed  in  case  the  property  is  taken  by 
the  city,  the  owners  were  not  entitled  to  an 
award  upon  the  basis  that  this  was  a 
shedded  pier,  they  were  not  entitled  to  have 
the  award  increased  by  a  consideration  of 
the  possibility  of  their  obtaining  the  right 
to  shed  the  pier,  which  would  be  subject  to 
revocation  under  the  provisions  of  the  stat- 
ute. Matter  of  Citv  of  New  York,  124  App. 
Div.  465;   109  N.  Y.  Supp.  2. 

In  condemnation  proceedings  by  the 
board  of  water  supply  of  the  city  of  New 
York  the  market  value  and  not  the  struc- 
tural value  is  to  be  determined.  Matter  of 
Board  of  Water  Supplv  of  City  of  New 
York,   109  N.  Y.  Supp/ 1054. 

The  rule  that  the  mea.su re  of  damages 
for  improved  property,  part  only  of  which  is 
taken,  is  the  difference  between  the  fair  mar- 
ket value  of  the  whole  property  and  the  fair 
market  value  of  the  remainder — Applied. 
Manhattan  Bridge  No.  3,  in  City  of  New 
York,  108  N.  Y.  Supp.  366. 

The  Special  Term  has  no  power  to  modify 
the  award  of  commissioners  in  condemnation 
proceedings  though  it  may  set  it  aside  if 
excessive.  Matter  of  Town  of  Guilford,  85 
App.  Div.  207;  83  N.  Y.  Supp.  312. 

Where  the  owner  of  real  property  in- 
volved in  condemnation  proceedings  brought 
by  the  city  of  New  York  buys  an  existing 
building  and  places  it  on  such  premises  for 
the  purpose  of  securing  an  increased  award, 
his  action  is  in  bad  faith  and  the  property 
may  be  regarded  as  personal  property  and 
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damages  awarded  accordingly.  Matter  of 
City  of  N.  Y.,  190  N.  Y.  255;  89  N.  E.  814. 

The  proper  procedure  in  determining  the 
compensation  of  telephone  companies  for 
easements  through  lands  held  by  other  own- 
ers in  fee,  in  proceedings  to  acquire  real 
estate  for  the  water  supply  of  the  city  of 
New  York, — Stated.  In  re  Simmons,  116  N. 
Y.  Supp.  439. 

The  right  of  property-owners  in  a  street 
opening  proceeding  to  receive  compensation 
for  damages  resulting  from  the  closing  of  a 
contiguous  street,  under  the  limitation  upon 
their  right  under  L.  1895,  c  1006,  §  5,— Con- 
sidered. In  re  Spuyten  Duyvil  Road,  116 
N.  Y.  Supp.  857. 

In  awarding  damages  for  land  taken  for 
canal  purposes  the  court  of  claims  has  no 
power  to  award  less  than  the  value  of  the 
land  as  fixed  by  witnesses  both  of  the  owner 
and  in  behalf  of  the  state.  Burchard  v. 
State  of  New  York,  128  App.  Div.  750;  113 
N.  Y.  Supp.  233. 

Under  the  rule  that  commissioners  of 
award  in  eminent  domain  proceedings  muBt 
compensate  for  the  land  and  not  the  use  to 
which  it  will  be  put  when  taken,  except  when 
a  market  value  for  the  particular  use  be 
shown,  and  that  the  owner  cannot  swell  the 
award  by  prospective  or  probable  use  in  the 
absence  of  marketability  for  that  purpose  be- 
fore the  institution  of  eminent  domain  pro- 
ceedings, it  is  not  error  to  exclude  evidence 
which  was  in  effect  an  offer  to  prove  an 
increase  of  value  due  to  the  selection  of  the 
site  by  the  petitioner.  Matter  of  Simmons, 
130  App.  Div.  350;  114  N.  Y.  Supp.  572. 

The  rule  being  that  the  measure  of  dam- 
ages is  the  fair  market  value  of  the  property 
to  the  owner  at  the  time  of  taking  for  any 
use  to  which  it  is  adapted  and  available, 
but  not  its  estimated  value  for  a  special  use 
when  it  is  not  shown  that  the  chances  or 
probability  of  a  sale  for  that  use  has  affected 
its  market  price,  or  that  it  was  ever  con- 
sidered in  the  light  of  availability  for  reser- 
voir purposes  before  the  petitioner  sought  to 
condemn  it,  an  uncertain  and  speculative  es- 
timate of  value  consisting  of  valuation  of  the 
entire  reservoir  based  on  its  capacity,  and 
the  price  of  the  water  which  could  be  de- 
livered from  it,  and  a  part  thereof  based  on 
the  relative  area  being  taken  as  the  value 
of  the  premises  in  question  is  properly  ex- 
cluded. Matter  of  Simmons,  130  App.  Div. 
356;    114  N.  Y.  Supp.  575. 

The  abutting  owner  on  a  strip,  which  by 
oversight  remained  in  the  original  tract 
owner  instead  of  being  conveyed  with  the 
abutting  property,  should  in  equity  in  the 
apportioning  of  an  improvident  award  of 
substantial  damages  between  him  and  the 
owner  of  the  naked  fee  receive  all  but  a 
nominal  sum  to  compensate  him  for  the  im- 
properly enhanced  assessment  on  his  prop- 
erty. Matter  of  Citv  of  New  York,  131  App. 
Div.  147;  115  N.  Y.' Supp.  208. 

In  a  proceeding  to  condemn  water  rights 
for  the  city  of  New  York  so  as  to  acquire 
the  borders  of  a  stream  and  lake  and  pre- 
vent the  pollution  by  watering  cattle,  a  sub- 


stantial sum  should  be  awarded  for  the  fee 
of  the  lake  bed,  although  the  owners  were 
also  the  owners  of  the  riparian  rights  for 
fishing,  ice  cutting,  etc,  and  water  privileges 
for  which  a  substantial  award  had  been 
made.  Matter  of  Monroe,  131  App.  Div. 
872;   116  N.  Y.  Supp.  334. 

Where  commissioners  appraised  an  eighty- 
one  acre  farm  condemned  for  the  New  York 
city  water  supply  at  $7,750,  although  the 
lowest  value  put  on  it  by  witnesses  who 
testified  for  the  municipality  was  $9,400; 
but  it  appeared  that  the  property  was  as- 
sessed for  taxation  at  only  $1,200. — Held, 
that  the  rule  that  the  commissioners  could 
not  disregard  the  evidence  produced  by  the 
parties  did  not  apply.  Matter  of  Simmons, 
132  App.  Div.  574;   116  N.  Y.  Supp.  952. 

When  the  property  taken  is  not  the  fee 
but  an  easement  for  the  support  by  land 
under  water  of  a  railroad  track  on  land 
abutting,  the  commissioners  charged  with 
awarding  as  damages  the  "fair  market  val- 
ue" are  justified  in  allowing  twelve  cents 
a  square  foot  for  the  easement  as  against 
thirty  cents  for  the  fee.  N.  Y.  Central  & 
Hudson  River  R.  R.  Co.  v.  Untermyer,  133 
App.  Div.  146;  117  N.  Y.  Supp.  443. 

Damages  cannot  be  enhanced  on  the 
ground  that  the  use  of  electricity  already  in- 
stalled will  increase  the  danger  of  crossing 
the  property  condemned,     lb. 

Upon  the  taking  of  specified  lands  fur 
canal  purposes  damages  cannot  be  awarded 
for  the  possible  or  probable  flooding  of  other 
lands  at  a  high  stage  of  the  water,  nor  can 
the  state  be  compelled  to  take  such  other 
lands  in  view  of  the  contingency.  Johnson 
v.  State  of  N.  Y.,  62  Misc.  15;  116  N.  Y. 
Supp.  253. 

In  a  condemnation  proceeding  to  acquire 
land  for  a  public  park  in  the  town  of  Rye,— 
Held,  that  in  the  county  of  Westchester  the 
court  in  making  allowances  would  not  con- 
sider under  the  clause  providing  for  "just 
compensation"  any  unusual  compensation 
paid  by  the  owner  to  counsel  or  expert  wit- 
nesses, and  would  ordinarily  make  the  same 
allowance  for  such  expenses  to  each  side  to 
the  controversy.  Matter  of  Studwell  v. 
Halstead,  62  Misc.  330;  116  N.  Y.  Supp.  68. 

An  award  against  a  railroad  company 
authorized  to  straighten  its  tracks,  involving 
the  changing  of  the  channel  of  a  river  by 
taking  out  a  bend  in  the  course  of  the  stream 
along  which  the  claimants  owned  lands,  by 
making  an  allowance  for  each  running  foot 
of  the  width  of  each  parcel  of  land,  the  total 
being  in  excess  of  the  damage  involved, — 
Held,  erroneous  as  being  made  upon  a  wrong 
principle  or  palpably  excessive.  N.  Y.  Cen- 
tral, etc.,  Co.  v.  iJomproff,  63  Misc.  211; 
116  N.  Y.  Supp.  924. 

Award  for  lands  taken  by  the  city  of  New 
York  for  an  approach  to  a  bridge — Mod- 
ified and  sustained,  the  court  -holding  that 
the  market  value  included  the  value  of  the 
property  for  any  use  to  which  it  might  be 
lawfully  put.  Matter  of  Clinton  Street  Po- 
lice Station,  etc.,  123  N.  Y.  Supp.  198. 

Award  for  property  taken  for  school  pur- 
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poses — Held,  excessive  upon  a  consideration 
of  the  evidence.  Matter  of  City  of  New 
York,  67  Misc.  191 ;  122  N.  Y.  Supp.  660. 

In  a  street  opening  proceeding  involving 
the  closing  of  an  old  private  road, — Held, 
that  owners  not  abutting  on  the  new  street 
and  having  an  easement  in  the  old  road  were 
entitled  to  compensation  as  they  would  not 
be  entitled  to  future  compensation  in  the 
event  of  the  closing  of  the  new  street*  Mat- 
ter of  City  of  N.  Y.,  67  Misc.  510;  123  N.  Y. 
Supp.   344. 

Award  of  commission  for  lands  taken  by 
the  city  of  New  York — Sustained,  upon  a 
consideration  of  the  proceedings  of  the  com- 
mission. In  re  Manhattan  Terminal  of  the 
New  York,  etc.,  120  N.  Y.  Supp.  465. 

The  rule  requiring  an  award  to  be  at 
least  the  lowest  sum  testified  to  by  the  wit- 
nesses— Held,  not  applicable  in  a  condemna- 
tion proceeding  instituted  by  the  city  of  New 
York.  In  re  City  of  New  York,  119  N.  Y. 
Supp.  1054. 

Where  a  portion  of  a  parcel  of  land  is 
taken,  the  owner  is  entitled  to  receive  the 
market  value  of  the  part  taken  together  with 
the  amount  of  damage  done  to  the  remainder. 
Ijehigh  Valley  Railway  Co.  v.  State  of  New 
York,  66  Misc  432;  123  N.  Y.  Supp.  378. 

Where  a  person  with  knowledge  that  the 
State  was  about  to  condemn  certain  lands, 
and  acting  in  bad  faith  and  merely  with  in- 
tent to  profit  by  the  condemnation  leased 
adjoining  land  with  an  easement  over  the 
land*  to  be  condemned  and  made  improve- 
ments on  both,  it  seems,  that  he  is  not  en- 
titled to  an  award  of  damages  for  the  tak- 
ing of  the  land  by  the  State.  Champlain 
Stone  and  Sand  Co.  v.  State  of  New  York, 
66  Misc.  434 ;  123  N.  Y.  Supp.  546. 

When  land  is  injured  or  damaged,  or 
waters  taken,  by  the  construction  of  a  public 
improvement,  the  measure  of  damage  is  the 
difference  between  the  market  value  of  the 
land  before  and.  after  the  injury.     lb. 

A  tenant  who  has  placed  trade  fixtures 
upon  the  property  to  be  taken  is  entitled  to 
an  award  for  their  value,  even  though,  as  be- 
tween himself  and  the  landlord,  he  has  the 
right  to  remove  them,  provided,  however,  the 
property  is  taken  by  the  city  before  the  ex- 
piration of  the  lease.  An  award  to  the  own- 
er of  the  freehold,  not  based  upon  the  value 
of  the  fixtures,  should  not  be  reduced  by  rea- 
son of  the  award  to  the  tenant.  Matter  of 
City  of  New  York,  66  Misc.  488;  122  N. 
Y.   Supp.  321. 

While  the  rights  of  riparian  owners  to 
the  surplus  of  the  waters  of  Skaneateles  lake 
were  not  affected  by  the  taking  of  the  waters 
of  the  lake  to  feed  the  Erie  canal,  the  ap- 
propriation of  such  waters  by  virtue  of  L. 
1889,  c.  291,  for  the  supply  of  the  city  of 
Syracuse  extinguished  the  rights  of  the 
riparian  owners  and  excluded  them  from 
claim  for  subsequent  damages.  Weeks- 
Thorne  Paper  Co.  v.  City  of  Syracuse,  139 
App.  Div.  853;   124  N.  Y.  Supp.  317. 

In  condemnation  proceedings  damages  are 
to  be  awarded  as  of  the  date  when  the 
award   is   made.     Matter   of    City   of   New 


York,   139  App.  Div.  238;    123  N.  Y.  Supp. 
1018. 

One  who  knows  land  is  to  be  taken  for 
a  city  street  and  purchases  and  erects  a 
building  partly  on  the  part  taken  in  con- 
demnation proceeding  is  not  entitled  to  an 
award  for  the  building,  which  he  subse- 
quently moves  to  another  portion  of  the  lot, 
for  the  reason  that  the  building  was  not  put 
up  with  the  intention  of  making  it  a  per- 
manent annexation  to  the  freehold.  Matter 
of  City  of  New  York,  137  App.  Div.  630;  122 
N.  Y.'Supp.  316. 

Where  the  abutting  property -owners  have 
an  easement  over  land  that  is  sought  to  be 
condemned  for  street  purposes  and  they  are 
presumed  to  have  paid  the  owner  of  the  said 
land  for  the  easement,  the  condemnation 
commissioners  should  onlv  award  nominal 
damages  for  the  taking  of  the  land,  where 
the  cost  of  the  condemnation  was  to  be  paid 
entirely  by  those  property-owners  benefited 
therebv.  Matter  of  City  of  New  York,  135 
App.  Div.  630;  120  N.  Y.  Supp.  798. 

In  no  case  should  the  award  in  condem- 
nation proceedings  be  less  than  the  value  of 
the  property  taken,  and  the  benefit  to  the 
remainder  of  a  parcel  should  not  be  con- 
sidered in  awarding  damages  for  the  portion 
of  the  parcel  taken.  Where  a  parcel  of  land 
consists  of  four  city  lots  on  an  avenue  and 
one  lot  directly  in  back  upon  a  street,  and 
a  portion  of  the  avenue  lots  is  taken  by  the 
city,  it  is  error  to  compute  the  damages  by 
considering  the  parcel  as  consisting  of  four 
avenue  lots  only,  having  a  depth  including 
the  breadth  of  the  street  lot.  Matter  of 
Commissioner  of  Public  Works,  135  App. 
Div.  561;  120  N.  Y.  Supp.  930. 

When  there  is  a  controversy  over  the  own- 
ership of  the  land,  it  is  the  duty  of  the 
commissioners  to  fix  the  value  thereof, 
which,  upon  confirmation,  becomes  conclu- 
sive upon  all  parties;  but  they  have  no  ju- 
risdiction to  determine  disputed  questions 
of  title.  Matter  of  Commissioner  of  Public 
Wks.,  135  App.  Div.  561;  120  N.  Y.  Supp. 
930. 

An  abutting  owner  on  a  street  in  the  city 
of  New  York,  although  he  does  not  own  the 
fee  of  such  street,  is  entitled  to  lateral  sup- 
port therefrom  and  may  recover  damages 
in  condemnation  proceedings  under  the 
Rapid  Transit  Act-  instituted  by  the  city  to 
obtain  the  right  to  construct  a  subway,  for 
the  damages  resulting  to  his  building  from 
the  loss  of  such  lateral  support.  Matter  of 
Rapid  Transit  Comrs.,  197  N.  Y.  81 ;  90  N. 
E.  456. 

Under  L.  1905,  c.  724,  §  42,  as  amended 
by  L.  1906,  c.  314,  the  city  of  New  York  is 
liable  to  damages  to  an  established  business 
decreased  in  value  by  reason  of  the  taking  of 
lands  for  the  water  supply  although  such 
business  was  carried  on  upon  lands  which 
are  taken  by  the  city  in  the  proceeding,  and 
where  the  commissioners  rtfusc  to  take  evi- 
dence as  to  such  damages,  the  party  injured 
may  institute  a  separate  proceeding  for  their 
determination.  People  ex  rel.  v.  City  of 
New  York,  198  N.  Y.  439;  92  N.  E.  18. 
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An  award  in  condemnation  proceedings  to 
acquire  lands  for  the  water  supply  of  a  city 
for  an  amount  much  below  that  fixed  by  the 
claimant's  witnesses,  and  without  any  rea- 
son being  given  by  the  commissioners  for 
disregarding  such  evidence  or  for  making 
the  award  rendered, — Sent  back  for  a  re- 
hearing and  new  report.  Matter  of  Bensel, 
68  Misc.  85 ;  124  N.  Y.  Supp.  49. 

Where  a  portion  of  a  building  has  been 
taken,  the  proper  measure  of  damage  to  the 
building  is  the  difference  between  the  value 
of  it  as  it  stood  before,  and  what  would  be 
the  value  of  the  remaining  portion  after  the 
improvement  had  been  consummated.  Mat- 
ter of  City  of  Buffalo,  65  Misc.  636;  120  N. 
Y.  Supp/611. 

Condemnation  commissioners  should  not 
award  as  damages  for  the  taking  of  an  undi- 
vided, undeveloped  piece  of  land  the  value  it 
would  have  if  divided  into  lots.  The  present 
market  value  is  the  proper  amount.  Matter 
of  Simmons,  etc.,  66  Misc.  204;  121  N.  Y. 
Supp.  113. 

Upon  taking  part  of  a  parcel  of  land 
in  a  city  for  docks  the  advantage  to  the  re- 
mainder of  the  parcel  gained  by  the  improve- 
ment may  be  considered  in  estimating  the 
compensation,  where  it  is  to  be  made  by  the 
city  at  large  and  not  bv  assessment.  Mat- 
ter of  City  of  N.  Y.,  120*  App.  Div.  849. 

The  right  to  damages  accrues  immediately 
upon  the  vesting  of  the  title  in  the  city,  even 
though  the  amount  thereof  be  not  fixed  until 
long  afterward;  and  interest  begins  to  run 
upon  the  award  from  the  date  the  title  vests. 
Matter  of  Mayor,  118  App.  Div.  117;  103  N. 
Y.  Supp.  180. 

The  rule  is  well  established  that  where  a 
mortgage  has  been  given  upon  property 
prior  to  the  taking  of  a  portion  thereof  by 
the  city,  if  upon  a  foreclosure  and  sale  after 
such  taking  a  deficiency  remains,  the  lien  of 
the  mortgage  extends  to  so  much  of  the  dam- 
ages awarded  as  may  be  needed  to  make  good 
the  deficiency.  Matter  of  Mavor,  118  App. 
Div.  117;   103  N.  Y.  Supp.  180. 

No  lien,  by  reason  of  taxes  or  assessments 
levied  after  the  city  takes  title,  can  attach 
to  the  award  which  stands  in  the  place  of  the 
land  taken,     lb. 

The  right  to  an  award  to  an  abutting  own- 
er in  proceedings  for  the  widening  of  a 
street  will  not  pass  under  a  deed,  subse- 
quent to  the  vesting  of  the  title  of  the  prop- 
erty taken  in  the  city,  which  conveys  the 
remainder  of  the  property  with  the  interest 
of  the  grantor  in  the  adjacent  street.  Har- 
ris v.  Kingston  Realty  Co.,  116  App.  Div. 
704;   101  N.  Y.  Supp.  1104. 

In  a  proceeding  by  a  city  to  condemn 
the  lands  embraced  in  the  bed  of  an  existing 
street  a  substantial  award  of  damages  to  the 
owner  of  a  nominal  fee  who  owns  no  abutting 
property,  or  to  abutting  owners  who  have  no 
interest  in  a  fee  of  the  street,  is  unauthor- 
ized. Matter  of  City  of  N.  Y.,  196  N.  Y. 
286;  89  N.  E.  829. 

Settlement  by  the  State  with  the  owner 
of  the  fee  for  land  taken  for  canal  purposes 
does  not  deprive  a  tenant  in  possession  under 


a  lease  for  six  years,  of  his  right  to  compen- 
sation for  the  appropriation,  especially  when 
he  has  received  no  notice  of  the  intention  to 
take  the  land.  Baker  v.  State  of  N.  Y.,  63 
Misc.  549;   118  N.  Y.  Supp.  618. 

Award  of  six  cents  to  an  abutting  owner 
as  damages  for  the  condemnation  of  ease- 
ments by  an  elevated  railroad — set  aside  as 
inadequate.  Matter  of  Brooklyn  Union  Ele- 
vated R.  R.  Co.,  95  App.  Div.  108;  88  N.  Y. 
Supp.  426. 

An  award  by  commissioners  in  condem- 
nation proceedings  will  not  be  interfered 
with  as  inadequate,  where  the  commissioners 
viewed  the  premises,  except  in  an  unusual 
case.  Long  Island  R.  R.  Co.  v.  Reilly.  89 
App.  Div.  166 ;  85  N.  Y.  Supp.  875. 

A  mere  reference  to  a  map  not  made  by 
the  grantor  for  a  boundary  line  naming  a 
street  indicated  thereon  is  not  enough  to 
create  a  street  easement,  when  the  deed  ex- 
pressly conveyed  a  right  of  way  until  the 
street  named  or  other  streets  *  should  be 
opened  and  give  access  to  the  property  and 
there  was  no  present  use  granted  in  the 
street.  Hence  an  award  for  premises  of 
which  the  street  mentioned  formed  a  part 
should  not  be  made  as  though  a  street  ease- 
ment existed.  Matter  of  City  of  New  York 
(Van  Alst  Ave.),  143  App.  Div.  564;  128 
N.  Y.  Supp.  371. 

Where  the  owner  of  a  factory  property 
taken  by  the  State  had  erected'  upon  the 
premises  an  engine  which  rested  upon  a 
foundation  of  concrete  which  was  about 
four  and  one-half  feet  thick,  sunk  in  the 
earth,  and  was  connected  by  means  of  six 
three-quarter-inch  bolts,  four  feet  six  inches 
long,  with  metal  bars  laid  on  the  bottom  of 
the  concrete,  the  concrete  covering  the  bot- 
tom flange  of  the  engine  base,  the  derrick 
was  set  up  in  the  earth  and  was  supported 
by  five  metal  guys,  the  lower  end  of  each 
being  anchored  to  a  beam  buried  in  the 
ground, — Held,  that  it  was  to  be  deemed  a 
fixture  for  which  compensation  should  be 
awarded.  Phipps  v.  State  of  X.  Y.,  69  Misc. 
295;   127  N.  Y.  Supp.  260. 

Where  land  is  situated  near  the  business 
section  of  a  city,  so  that  the  most  valuable 
available  use  for  which  it  is  marketable  is 
for  business  purposes,  it  is  substantial  er- 
ror for  condemnation  commissioners  to  ex- 
clude the  owner's  evidence  of  the  value  of 
lot  or  plot  subdivisions.  County  of  West- 
chester v.  Wakefield  Park,  etc.,  Co.,  71  Misc. 
485 ;  129  N.  Y.  Supp.  30. 

When  the  city  took  title  to  land  for  a 
bridge  approach  after  a  testamentary  trust 
therein  had  ended  by  the  death  of  two  per- 
sons on  whose  lives  it  was  limited  and  the 
will  directed  that  on  their  decease  the  real 
and  personal  estate  should  go  to  sixteen 
beneficiaries  named  previously  in  the  same 
proportion  in  which  they  had  received  the 
income,  there  being  no  equitable  conversion 
under  the  will,  the  devisees  were  entitled  to 
collect  the  award  rather  than  an  administra- 
tor c.  t.  a.,  and  when  made  to  the  latter  the 
report  should  be  sent  back  and  the  award 
made  to  unknown  owners.     Matter  of  Citj 
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of  New  York  (Spuyten  Duyvil  Bridge),  144 
App.  Div.  447 ;  129  N.  Y.  Supp.  446. 

Where  a  judgment  of  condemnation 
treated  certain  easements  condemned  as  be- 
ing, to  some  extent  at  least,  the  property  of 
certain  defendants,  it  was  incompetent  for 
the  commissioners  to  hear  or  consider  any 
claim  on  the  part  of  the  plaintiff  that,  not- 
withstanding the  terms  of  the  judgment,  the 
easements  were,  when  the  judgment  was  en- 
tered, the  property  of  the  plaintiff,  and  that 
the  said  defendants  had  no  interest  therein 
to  be  condemned.  County  of  Westchester  v. 
Wakefield  Park,  etc.,  Co.,  71  Misc.  488;  129 
N.  Y.  Supp.  156. 

A  municipality  taking  real  property  by 
condemnation  proceedings  should  be  held  to 
pay  at  least  the  lowest  valuation  shown  by 
its  witnesses.  Matter  of  Simmons,  127  N.  Y. 
Supp.  940. 

Where  the  report  of  commissioners  of  ap- 
praisal awarded  one  sum  for  the  value  of 
land  taken  and  consequential  damages  to 
other  parts  of  the  parcel  not  taken,  and 
made  no  deduction  for  benefit*  received,  and 
supplemental  reports  filed  by  order  of  the 
court  stated  the  amount  which,  the  commis- 
sioners found,  should  be  deducted  therefrom 
for  the  value  of  benefits  received  by  the  part 
not  taken,  the  court  will  not  refuse  to  con- 
firm the  report  because  the  amount  of  the 
award  to  be  paid  is  not  stated  in  any  of  the 
reports,  where  its  determination  is  simply  a 
matter  of  mathematical  computation  from 
the  figures  reported  by  the  commissioners. 
Matter  of  New  York,  Westchester,  etc.,  Ry. 
Co.  v.  Siebrecht,  73  Misc.  219;  130  N.  Y. 
Supp.  1005. 

Courts  of  review  will  not  disturb  the  de- 
termination of  commissioners  in  condemna- 
tion proceedings  for  mere  errors  in  the 
admission  or  exclusion  of  evidence  unless  the 
commissioners  have  proceeded  upon  a  wrong 
theory  to  the  prejudice  of  one  of  the  parties. 
Matter  of  City  of  New  York  (Crotona  Park), 
142  App.  Div.  665;  127  N.  Y.  Supp.  379. 

Where  in  a  condemnation  proceeding  be- 
fore commissioners,  evidence  was  rejected  to 
the  effect  that  an  expert  who  would  from 
his  position  have  great  influence  with  the 
commissioners,  had  previously,  while  acting 
as  tax  assessor,  valued  the  premises  con- 
demned at  a  much  lower  figure  than  that 
given  in  his  testimony,  the  report  should  be 
»ent  back  to  the  commissioners  with  the  di- 
rection to  reopen  the  case  and  strike  out  the 
testimony  of  this  witness,  unless  he  be  pro- 
duced for  further  cross-examination.  Mat- 
ter of  City  of  New  York  (Hill  View  Reser- 
voir), 73  Misc.  231;  130  N.  Y.  Supp.  997. 

In  a  proceeding  to  assess  the  damages 
caused  to  an  abutting  property  owner  by 
closing  a  street  in  New  York  city  the  claim- 
ant is  entitled  to  interest  on  the  award  made 
by  the  commissioners  of  award  only  from 
the  date  of  his  demand  on  the  comptroller 
for  the  payment,  and  he  is  not  entitled  to 
interest  from  the  date  of  the  official  closing 
of  the  street.  Matter  of  Minzesheimer,  144 
App.  Div.  576;   129  N.  Y.  Supp.  779. 

Interest  on  awards  made  in  proceedings 


on  the  closing  of  streets  in  New  York  City  is 
payable  by  §  11  of  L.  1895,  Chap.  1006, 
thirty  days  after  the  demand  is  made  and 
not  from  the  date  of  the  report  as  under  §§ 
1001  and  1002  of  the  Greater  N.  Y.  Charter. 
Matter  of  Edelmuth  v.  Pendergast,  142  App. 
Div.  785;  127  N.  Y.  Supp.  445. 

Land  situated  in  the  neighborhood  of  pop- 
ulous centers,  abutting  on  a  street  lighted 
with  gas  lamps  and  traversed  by  street  rail- 
roads should  be  appraised  on  a  city  lot  basis 
and  not  in  gross  parcels  especially  when  the 
evidence  showed  that  neighboring  land 
across  the  street  brought  an  enhanced  price 
when  sold  by  lots  instead  of  in  gross.  Mat- 
ter of  Simmons,  141  App.  Div.  120;  125  N. 
Y.  Supp.  697. 

For  land  under  water  thirty  feet  wide 
taken  from  an  electric  railroad  company 
which  was  part  of  a  tract  used  for  a  60,000 
horse  power  plant  an  award  of  $27,000  is 
improper  which  was  based  on  a  valuation  of 
the  strip  as  improved  real  estate  consisting 
of  lands  and  buildings  and  overlooked  the 
special  purpose  for  which  the  strip  was  es- 
pecially adapted  and  the  changes  made  nec- 
essary by  condemnation  of  the  strip  in  or- 
der to  give  the  railroad  company  continued 
absolute  control  of  its  power  plant  with  ac- 
cess by  water,  so  as  to  put  it  in  the  same 
relative  position  as  before  the  condemna- 
tion. Matter  of  City  of  New  York,  143  App. 
Div.  515;   128  N.  Y.  Supp.  12. 

As  a  corporation  cannot  practise  law,  a 
contract  with  one  for  one  third  of  the  award 
in  return  for  legal  services  and  procuring 
expert  testimony,  is  not  a  basis  for  with- 
holding a  peremptory  order  directing  the 
comptroller  of  the  city  of  New  York  to  pay 
over  to  the  owner  an  award  made  for  the 
value  of  machinery  and  fixtures  in  premises 
occupied  under  a  lease,  which  were  taken  by 
the  city  in  condemnation  proceedings.  Mat- 
ter of  Citv  of  New  York  (Avenue  A),  144 
App.  Div/l07;   128  N.  Y.  Supp.  098. 

Appraisal  on  a  basis  of  lot  values  rather 
than  acreage  is  not  ground  for  setting  aside 
an  award  in  condemnation  proceedings  un- 
der the  Water  Supply  Act  of  1905.  Matter 
of  Simmons,  144  App.  Div.  255;  128  N.  Y. 
Supp.  1071,  revM  on  other  grounds  203  N. 
Y.  241. 

The  true  inquiry  is,  what  constitutes  the 
fair  market  value  of  the  property  about  to 
be  condemned  as  a  whole,  and  the  fair  mar- 
ket value  of  such  portions  as  are  not  con- 
demned? The  difference  in  value  is  the 
measure  of  damage.  Matter  of  Del.,  L.  & 
W.  R.  R.  Co.,  27  Hun  151. 

The  proper  inquiry  is,  what  is  the  entire 
property  now  fairly  worth  in  the  market, 
and  what  will  that  part  not  taken  be  worth 
after  the  improvement  is  made?  Troy  &  B. 
R.  R.  Co.  v.  Lee,  13  Barb.  169;  Black  Riv. 
&  M.  R.  R.  Co.  v.  Barnard,  9  Hun  104. 

The  question  is,  what  is  the  market  value 
of  the  whole  without  the  railroad?  What 
is  the  market  value  of  the  remainder  with 
the  railroad?  Matter  of  Ut.,  C.  &  S.  V.  R. 
R.  Co.,  56  Barb.  456. 

While  for  land  taken  the  full  market  value 
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absence  on  a  short  trip  to  Europe  caused  by 
an  imperative  business  engagement,  and 
when  no  proceedings  remain  pending  in 
which  the  commissioner  had  represented  ad- 
versely to  the  city  parties  in  the  condemna- 
tion proceedings.  Matter  of  Low,  142  App. 
Div.  533;  127  N.  Y.  Supp.  26. 

Death  of  commissioner. — Where  one  of 
three  commissioners  in  condemnation  pro- 
ceeding dies  pending  the  hearing,  the  two 
surviving  commissioners  have  power  to  con- 
tinue the  work  of  the  commission  and  there 
is  no  power  in  the  court  nor  necessity  to 
appoint  a  successor  to  the  deceased  commis- 
sioner. Lake  Shore  &  Michigan  Southern 
Ry.  Co.  v.  Mahle,  72  Misc.  129;  129  N.  Y. 
Supp.  288. 

Compensation  of  commissioner. — Com- 
missioners of  estimate  and  appraisement  in 
the  city  of  New  York,  are  not  entitled  to 
compensation  for  taking  proof  of  undisputed 
title,  not  referred  under  §  978  of  the  city 
charter.  Matter  of  Citv  of  New  York  (Mt. 
Olivet  Ave.),  Misc.  276;  127  N.  Y.  Supp. 
218. 

Fees  should  be  disallowed  to  commission- 
ers for  meetings  at  which  nothing  was  done 
except  to  note  defaults  or  grant  adjourn- 
ments,    lb. 


In  fixing  the  compensation  of  commission- 
ers to  condemn  land  for  the  CaUkill  water 
shed  the  court  will  require  besides  the  mere 
statement  of  the  number  of  days  they  were 
engaged,  proof  of  the  value  of  the  services 
by  the  minutes  of  their  proceedings  and  af- 
fidavits of  their  opinion  as  to  the  value  and 
that  they  were  actually  and  necessarily  em- 
ployed during  all  the  time  claimed.  Matter 
of  Bensel  (Ashokan  Reservoir),  142  App. 
Div.  217;  127  N.  Y.  Supp.  80. 

The  statute  does  not  put  the  compensa- 
tion of  commissioners  to  condemn  land  for 
the  New  York  City  Catskill  water  supply  on 
a  per  diem  basis  but  fixes  it  according  to 
the  work  done  as  a  basis  for  allowing  com- 
pensation; a  detail  of  the  number  of  ses- 
sions and  of  the  witnesses  who  testified 
without  showing  the  time  actually  and  nec- 
essarily spent  is  insufficient  and  in  the  ab- 
sence of  the  latter  the  full  minutes  of  the 
proceedings  should  be  submitted.  Matter 
of  Bensel  (Kensico  Reservoir),  141  App. 
Div.  841 ;   126  N.  Y.  Supp.  224. 

Separate  applications  for  compensation 
may  be  made  as  distinct  matters  are  com- 
pleted and  dealt  with  in  distinct  and  sep- 
arate reports.     lb. 


§  3371.    Confirming  or  setting  aside  report;  deposit  when  payment 

Upon  filing  the  report  of  the  commissioners,  any  party  may  move  for  its  con- 
firmation at  a  Special  Term,  held  in  the  district  where  the  property  or  some  part 
of  it  is  situated,  upon  notice  to  the  other  parties  who  have  appeared,  and  upon 
such  motion,  the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregular- 
ity, or  for  error  of  law  in  the  proceedings  before  the  commissioners,  or  upon  the 
ground  that  the  award  is  excessive  or  insufficient.  If  the  report  is  set  aside,  the 
court  may  direct  a  rehearing  before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such  rehearing  shall 
be  conducted  in  the  manner  prescribed  for  the  original  hearing,  and  the  same 
proceedings  shall  be  had  for  the  confirmation  of  the  second  report,  as  are  herein 
prescribed  for  the  confirmation  of  the  first  report.  If  the  report  is  confirmed,  the 
court  shall  enter  a  final  order  in  the  proceeding,  directing  that  compensation  shall 
be  made  to  the  owners  of  the  property,  pursuant  to  the  determination  of  the  com- 
missioners, and  that  upon  payment  of  such  compensation,  the  plaintiff  shall  be 
entitled  to  enter  into  the  possession  of  the  property  condemned,  and  take  and 
hold  it  for  the  public  use  specified  in  the  judgment  Deposit  of  the  money  to  the 
credit  of,  or  payable  to  the  order  of  the  owner,  pursuant  to  the  direction  of  the 
court  shall  be  deemed  a  payment  within  the  provisions  of  this  title. 


Where  a  property  owner  dies  after  receiv- 
ing notice  of  motion  to  confirm  the  report 
of  the  commissioners  and  failure  to  appear 
at  the  hearing  which  was  adjourned,  his 
executors  are  not  entitled  to  notice  or  to  be 
made  parties  to  the  proceedings.  Matter  of 
Lexington  Ave.,  44  State  Rep.  588. 

The  court  has  power,  in  a  proper  case, 
to  grant  leave  to  a  party  interested  to  file 
objections  to  the  report  of  the  commission- 
ers of  estimate  and  assessment  after  the 
time  fixed  by  them  in  their  notice  has  ex- 
pired. Matter  of  Opening  163d  Street,  40 
State  Rep.  684. 

The  time  to  file  objections  was  limited 
by  the  commissioners  to  March  29,  1888. 
The  appellant  employed  counsel   to  repre- 


sent him,  who  advised  him  to  do  nothing. 
In  November  following  he  obtained  an  order 
to  show  cause  why  he  should  not  have  leave 
to  file  objections. — Held,  that  the  court  was 
justified  in  denying  such  leave  on  the  ground 
of  laches.  Matter  of  Lexington  Ave.,  40 
State  Rep.  723;  16  N.  Y.  Supp.  113. 

Viewing  the  premises. — Commissioners 
of  intelligence  can  gain  more  information  in 
respect  to  the  value  of  the  property  taken 
by  the  election  of  a  railroad  from  an  inspec- 
tion than  from  the  evidence  of  any  quantity 
of  theorists,  and  their  finding  will  not  be 
disturbed  unless  it  is  clearly  apparent  thai 
injustice  has  been  done.  Matter  of  N.  Y. 
El.  R.  R.  Co.,  35  State  Rep.  944. 

The    court   will    not   interfere  with  the 
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award  because  it  is  larger  than  the  evi- 
dence in  the  printed  record  appears  to  re- 
quire, as  the  commissioners  may  act  on  an 
inspection  of  the  premises.  In  re  N.  Y.  El. 
R.  R.  Co.,  12  N.  Y.  Supp.  867;  35  State 
Rep.  947. 

The  report  of  commissioners  may  be  set 
aside  for  inadequacy,  though  they  viewed 
the  premises,  and  acted  partly  on  their  own 
judgment  in  making  the  award.  In  re  Met. 
El.  R.  Co.,  27  N.  Y.  Supp.  756;  76  Hun  375; 
59  State  Rep.  94. 

The  court  will  not  disturb  the  finding  of 
the  commissioners,  made  on  a  view  of  the 
premises,  as  well  as  upon  testimony,  even 
as  to  the  damage  from  the  taking  of  an  in- 
tangible right,  where  the  evidence  shows  a 
foundation  for  the  award.  In  re  N.  Y.  El. 
R.  R.  Co.,  12  N.  Y.  Supp.  858. 

The  report  of  commissioners  of  appraisal 
in  proceedings  to  take  easements  in  a  street 
for  a  railroad  will  not  be  disturbed  where 
they  follow  neither  set  of  witnesses,  but  form 
their  judgment  upon  information  obtained 
through  an  inspection  of  the  premises.  Mat- 
ter of  Kings  Co.  R.  R.  Co.,  39  State  Rep.  876. 

Where  all  the  evidence  before  the  com- 
missioners is  not  returned,  and  the  adjudica- 
tion rests  upon  the  personal  examination  of 
the  property  by  the  commissioners,  required 
by  statute,  as  well  as  upon  the  evidence,  if 
no  erroneous  methods  of  procedure  are  dis- 
closed by  the  record,  and  no  erroneous  prin- 
ciple is  shown  to  have  been  adopted  in 
making  the  award,  the  appraisal  must  be 
affirmed.  In  re  Buff.  &  G.  Ry.  Co.,  14  N. 
Y.  Supp.  1. 

Where  the  damages  are  largely  specula- 
tive, and  the  commissioners  have  viewed  the 
premises,  an  award  of  less  than  the  amount 
estimated  by  petitioner's  witnesses  will  be 
affirmed,  where  no  erroneous  principle  or 
method  of  procedure  appears  to  have  been 
adopted.  Roch.  &  H.  V.  R.  R.  Co.  v.  Myers, 
17  X.  Y.  Supp.  311;  43  State  Rep.  734. 

When  commissioners  hear  witnesses  of  the 
owner  and  of  the  city  in  regard  to  the  value 
of  the  property  and  view  the  same,  an  ap- 
pellate court  will  not  set  aside  their  award 
or  reverse  the  decision  of  Special  Term  con- 
firming the  report,  unless  it  is  made  to  ap- 
pear that  the  sum  awarded  was  grossly  in- 
adequate and  unequal  in  comparison  with 
other  valuations.  Matter  of  City  of  Roch- 
ester, 48  State  Rep.  358. 

Where  referees  view  the  premises  by  stipu- 
lation, their  report  should  be  treated  very 
much  as  that  of  commissioners  of  appraisal, 
and  should  not  be  disturbed  unless  the  award 
is  grossly  inadequate  or  unless  the  referees 
erred  in  matter  of  principle.  Kane  v.  Man- 
hattan Ry.  Co.,  42  State  Rep.  415. 

Where  the  commissioners  hear  no  testi- 
mony as  to  the  compensation  to  be  paid  to 
the  owner  of  the  land  proposed  to  be  taken, 
but  act  on  a  view  of  the  premises,  and  on 
their  knowledge  of  it  and  its  surroundings, 
their  determination  that  the  benefits  result- 
ing from  opening  the  street  equal  the  dam- 
ages sustained  by  reason  thereof  will  not 


be  disturbed.    In  re  Newland  Ave.,   15  N. 
Y.  Supp.  63;  38  State  Rep.  796. 

Principles  governing  decision. — Award 
of  commissioners  reviewable  on  both  the 
law  and  the  facts  at  Special  Term  and  at 
General  Term.  Matter  of  Brooklvn  El.  R. 
Co.,  80  Hun  355;  61  State  Rep.'  845;  30 
N.  Y.  Supp.  131. 

To  set  aside  an  award  on  ground  of  in- 
adequacy, it  must  appear  that  the  sum 
awarded  is  grossly  inadequate,  and  opinion 
of  commissioners  should  not  be  overruled 
merely  because  landowner  has  more  wit- 
nesses. Matter  of  Gilroy,  78  Hun  260;  60 
State  Rep.  237 ;  28  N.  Y.  Supp.  910. 

Rule  that  courts  will  not  set  aside  an 
award  as  excessive,  unless  it  is  plainly  and 
palpably  so,  followed.  Pecksport,  etc,  Ry. 
Co.  v.  West,  45  N.  Y.  Supp.  644,  modf'd  in 
20  App.  Diy.  636;  47  Id.  230. 

One  seeking  to  condemn  property,  who 
offers  to  pay  the  award  confirmed  by  the 
court,  and  who,  on  the  owner  refusing  to 
accept  it,  deposits  it  with  the  county  treas- 
urer to  the  credit  of  the  owner,  is  not  charge- 
able with  interest  on  the  award  as  damages 
for  a  default.  Re  Board  of  Water  Com'rs, 
132  App.  Div.  75;  116  N.  Y.  Supp.  495. 

The  court  cannot  modify  the  award  if  ex- 
cessive, but  should  set  it  aside.  Town  of 
Guilford,  85  App.  Div.  207;  83  N.  Y.  Supp. 
312. 

Where  the  report  of  commissioners  in  pro- 
ceedings by  a  school  district  to  acquire  land 
for  a  schoolhouse  site  did  not  show  what 
allowance  was  made  for  the  value  of  the  land 
taken,  or  for  resulting  damages  from  the  use 
to  be  made  of  the  premises,  or  for  the  per- 
manent maintenance  of  division  fences,  the 
award  being  general  in  its  character,  and 
none  of  the  facts  upon  which  the  commis- 
ioners  form  their  judgment  as  to  the  amount 
of  compensation  appearing,  the  presumption 
was  that  the  commissioners  acted  within  the 
law  and  that  the  award  was  supported  by 
the  facts  coming  within  the  scope  of  their 
inquiry,  and  defendants  were  entitled  to  a 
confirmation  of  the  award;  the  only  ground 
of  opposition  thereto  being  that  the  same 
was  excessive.  Mead  v.  Conger,  97  N.  Y. 
Supp.  526. 

Where  questions  to  witnesses  were  intend- 
ed to  convey  the  idea  that  plaintiff  would 
acquire  only  a  right  of  flowage  in  the  prem- 
ises from  the  construction  of  a  dam,  and 
they  were  under  a  misapprehension  in  giv- 
ing their  testimony,  such  questions  justify 
the  setting  aside  of  the  report.  Waterford 
Electric  Co.  v.  Reed,  47  Misc.  406;  94  N.  Y. 
Supp.  551. 

Under  §  3371,  giving  the  court  power,  on 
motion  for  confirmation  of  the  report  of  com- 
missioners in  condemnation  proceedings,  to 
confirm  or  set  aside  the  report,  the  remedy 
for  any  irregularity  or  error  of  law  in  the 
proceeding  before  the  commissioners  is  to 
set  the  report  aside,  and  not  to  send  it  back 
to  the  commissioners  for  correction.  Water- 
ford  Electric  Co.  v.  Reed,  103  App.  Div.  103 ; 
92  N.  Y.  Supp.  960. 

On  an  application  to  confirm  a  report  of 
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the  commissioners  to  take  lands  for  water 
supply, — Held  that  the  report  should  be 
confirmed  in  part,  and  the  compensation  and 
expenses  of  the  commissioners  determined, 
but  as  to  other  appraisals  should  be  re- 
turned for  further  proof  by  reason  of  the 
exclusion  of  competent  evidence  as  to  the 
market  value  of  the  property.  Matter  of 
Simmons,  124  N.  Y.  Supp.  738. 

The  court  has  power  to  review  the  awards 
of  condemnation  commissioners  upon  a  mo- 
tion to  confirm  their  report.  The  commis- 
sioners should  not  disregard  evidence  ad- 
duced before  them,  and  base  their  awards  on 
information  obtained  outside  the  record. 
Matter  of  City  of  New  York,  66  Misc.  488; 
122  N.  Y.  Supp.  321. 

An  award  in  excess  of  the  value  of  the 
property  as  testified  to  by  the  owner's  wit- 
nesses, or  less  than  the  value  as  shown  by 
the  city's  witnesses,  should  be  set  aside.  An 
award  26  per  cent,  in  excess  of  what  the 
owner  had  paid  for  the  property  a  short 
time  before,  should  be  set  aside  where  there 
is  no  evidence  of  a  corresponding  advance  in 
value,  or  that  the  sale  had  been  made  to  the 
owner  at  a  price  below  the  market  value. 
lb. 

An  award  to  two  parties  should  not  be 
amended  by  striking  out  the  name  of  one 
of  them  since  deceased  upon  allegations  that 
it  was  partnership  property,  in  the  absence 
before  the  court  of  the  heirs-at-law  of  the 
deceased  party.  Matter  of  Canal  Place,  65 
Misc.  634 ;  122  N.  Y.  Supp.  357. 

The  report  of  commissioners  in  a  street 
opening  proceeding  in  the  city  of  New  York 
—-Confirmed  against  objections  that  the 
costs  and  expenses  were  extravagant;  the 
taxation  of  fees  of  commissioners  upon  the 
property  within  the  area  of  assessment  not 
warranted  by  the  statute;  that  the  pay- 
ment of  fees  to  expert  witnesses  was  im- 
properly taxed  against  the  owners;  that  the 
levying  of  the  assessment  by  one  commis- 
sioner was  unconstitutional  as  was  the  fix- 
ing of  the  area  of  the  assessment  of  benefit 
by  the  board  of  estimate,  and  that  the  adop- 
tion of  a  uniform  and  proportionate  method 
of  laying  the  assessment  based  upon  the 
number  of  feet  of  frontage  was  arbitrary 
and  erroneous.  Matter  of  City  of  New 
York,  68  Misc.  89;  123  N.  Y.  Supp.  485. 

A  report  of  commissioners  in  condemna- 
tion proceedings  will  not  be  sustained  where 
there  is  inconsistency  in  the  findings  show- 
ing that  either  the  award  to  the  owner  was 
too  small  or  that  to  the  tenant  for  the  termi- 
nation of  his  lease  was  too  high.  Matter 
of  City  of  New  York,  56  Misc.  306;  107  N. 
Y.  Supp.  567. 

In  fixing  the  award  for  lands  taken,  the 
benefits  accruing  from  the  improvements  are 
properly  considered.     lb. 

It  is  doubtful  whether  the  court  has  the : 
power  to  send  back  a  report  of  commission- ' 
ers  in  condemnation  proceedings  to  the  com- 
missioners,  with    a   requirement   that   they 
state  in  a  further  report,  the  grounds  upon 
which  their  decision  was  based.     Waterford 


Electric  Light,  Heat  ft  Power  Co.  v.  Reed, 
103  App.  Div.  103;  92  N.  Y.  Supp.  960. 

Even  if  the  court  has  the  power,  it  should 
not  be  exercised  unless  it  is  at  least  made 
to  appear  that  the  commissioners  have  made 
a  material  error  which  neither  their  report 
nor  their  minutes  disclose.     lb. 

If  there  is  any  irregularity  or  error  of 
law  in  the  proceedings  before  the  commis- 
sioners, or  if  the  court  deems  the  award  in- 
sufficient, the  proper  practice  is  to  set  aside 
the  report.     lb. 

The  provision  of  L.  1893,  c.  189,  §  22,  re- 
lating to  condemnation  of  lands  for  the  pur- 
pose of  furnishing  a  water  supply  for  the 
city  of  New  York,  that  in  the  case' of  a  new 
appraisal  the  second  report  shall  be  final 
and  conclusive  on  all  parties  and  persons 
interested,  does  not  apply  in  a  case  where 
the  court  in  the  exercise  of  its  inherent 
power  set  aside  a  proceeding  and  directed 
a  new  appraisal,  which  in  legal  contempla- 
tion will  be  the  original  appraisal  contem- 
plated by  the  act.  Matter  of  Dalv,  189  X. 
Y.  34;  81  N.  E.  560. 

In  condemnation  proceedings  by  the  city 
of  New  York,  where  after  an  original  report 
the  matter  is  sent  back  to  the  commission- 
ers with  directions  to  make  a  different 
award,  the  supplemental  report  should  cal- 
culate interest  up  to  its  date  and  not  to 
the  date  of  the  original  report,  which  in- 
terest begins  to  bear  interest  as  a  new 
principal  from  the  later  date  onlv.  Matter 
of  Mott  Haven  Canal  Docks.  196  N.  Y.  175; 
89  N.  E.  474. 

Where  condemnation  commissioners  have 
rendered  a  report,  and  it  is  sought  to  ascer- 
tain how  they  arrived  at  the  figures  in  the 
report,  the  court  should  not  refer  the  ques- 
tion to  a  new  board  of  commissioners;  but 
should  require  the  old  board  to  make  a  - 
supplementary  report.  Matter  of  Commis- 
sioner of  Public  Wks.,  135  App.  Div.  561; 
120  N.  Y.  Supp.  930. 

The  court  at  Special  Term  will  not  set 
aside  the  award  of  commissioners  of  ap- 
praisal who,  after  viewing  the  premises  con- 
demned, award  a  sum  as  damages  much 
lower  than  the  value  as  testified  to  by  the 
owner's  witnesses  and  higher  than  that  tes- 
tified to  by  the  witnesses  on  the  other  side. 
Matter  of  City  of  New  York,  129  App.  Div. 
707;   114  N.  Y.  Supp.  75. 

The  court  has  authority  to  amend  the  re- 
port of  commissioners  by  correcting  a  mis- 
take in  assessing  property.  Matter  of  Van- 
dervoort  Avenue,  68  Misc.  510;  125  X.  V. 
Supp.  113. 

Where  property  is  taken  for  street  pur- 
poses, over  which  the  abutting  owners  hare 
an  easement,  the  award  of  the  condemnation 
commissioners  should  be  reduced  to  a  nom- 
inal one  on  the  motion  of  the  abutting  own- 
ers, if  the  expense  of  the  condemnation  has 
been  placed  upon  the  abutting  owners. 
Matter  of  City  of  New  York,  135  App.  Dfr- 
520;   120  N.  Y.  Supp.  354. 

Where  an  award  has  been  paid  to  mort- 
gagees with  the  consent  of  the  owners  and 
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such  payment  has  operated  to  their  benefit 
the  owners  will  be  estopped  from  taking 
steps  to  compel  the  amount  to  be  paid  to 
them  on  the  ground  that  the  mortgagee  do 
not  cover  the  lands  taken.  Matter  of  Grade 
Crossing  Commissioners,  65  Misc.  73;  119 
N.  Y.  Supp.  84. 

In  directing  the  application  of  an  award 
for  lands  taken  for  the  water  supply  of  a 
city, — Held  that  the  claim  to  the  award  un- 
der an  agreement  with  a  former  owner  for  a 
per  cent,  of  the  amount  recovered  would  not 
be  recognized  where  the  contract  was  un- 
conscionable, contained  no  obligation  on  the 
part  of  the  company  and  the  services  con- 
templated were  in  the  nature  of  legal  serv- 
ices which  a  corporation  has  no  power  to 
render.  Matter  of  Bensel,  68  Misc.  70;  124 
N.  Y.  Supp.  726. 

While  payment  need  not  precede  the  tak- 
ing of  property  the  provision  for  compen- 
sation must  not  only  pre-exist  but  it  must 
be  so  definite  and  certain  as  to  leave  noth- 
ing open  to  litigation  except  the  title  to 
the  property  taken  and  the  amount  of  dam- 
ages which  the  owner  may  recover.  Litch- 
field v.  Bond,  186  M.  Y.  66;   78  N.  E.  719. 

Unappealed1  from,  order  confirming  report 
is  conclusive,  and  cannot  be  questioned  col- 
laterally. Farrington  v.  Mayor,  83  Hun 
124;  63  State  Rep.  820;  31  N.  Y.  Supp.  371. 

Where  commissioners  have  viewed  prem- 
ises court  will  not  set  aside  their  award 
unless  grossly  excessive  or  inadequate. 
Akin  v.  Water  Commrs.,  82  Hun  265;  63 
State  Rep.  560;  31  N.  Y.  Supp.  254. 

Award  of  damages  arising  from  erection 
and  occupation  of  hospitals  should  not  be 
set  aside  in  absence  of  error  of  law,  proof 
of  fraud,  or  such  inadequacy  or  excessive- 
ness  as  shocks  common  sense.  Matter  of 
Chapin,  84  Hun  490;  65  State  Rep.  559; 
32  N.  Y.  Supp.  361. 

While  an  absolute  title,  divested  of  an 
inchoate  right  of  dower  is  acquired,  a  pro- 
vision to  protect  such  right  should  be  made 
in  the  decree  for  payment  of  compensation. 
Matter  of  N.  Y.  &  Brooklyn  Bridge,  75  Hun 
558;  59  State  Rep.  613;  27  N.  Y.  Supp.  597. 

Order  should  not  direct  payment  of  an 
award  to  be  made  to  the  attorneys  for  the 
owners  unless  there  be  a  power  of  attorney 
to  receive  it.  Matter  of  Mayor,  etc,  of  N. 
Y.,  20  App.  Div.  404 ;  46  N.  Y.  Supp.  832. 

Review  of  an  award  of  commissioners  un- 
der the  statute  providing  for  protection  of 
water  supply  of  N.  Y.  is  had  in  same  man- 
ner and  subject  to  the  same  rules  as  awards 
of  other  commissioners.  Daly  v.  Smith,  18 
App.  Div.  194;  45  N.  Y.  Supp.  785. 

Appointment  of  commissioner  who  was  in- 
terested in  the  financial  condition  of  the 
owner,  sufficient  ground  for  setting  aside 
award.  Matter  of  Terminal  Ry.  Co.  of  Buf- 
falo, 16  App.  Div.  515;  44  N.  Y.  Supp.  1012. 

Owners  personally  served,  but  who  never 
appeared,  not  entitled  to  move  to  set  aside 
a  report  of  commissioners  appointed  by  de- 
fault, two  years  after  confirmation  thereof. 


Matter  of  Brooklyn  El.  R.  R.  Co.,  25  Misc. 
120;  53  N.  Y.  Supp.  1087,  Sp.  T. 

Fact  that  appraisal  was  slightly  below 
valuation  placed  by  experts,  did  not  require 
setting  aside  award  as  inadequate.  Matter 
of  Daly,  26  App.  Div.  326;  49  N.  Y.  Supp. 
795. 

Not  set  aside  for  failure  to  allow  trivial 
damages.  Matter  of  Grade  Crossing  Com- 
mrs., 52  App.  Div.  27;  64  N.  Y.  Supp.  769. 

Nor  where  proper  principle  in  ascertain- 
ing damages  was  applied,  and  it  appears 
that  commissioners  were  not  improperly  in- 
fluenced by  evidence  which  was  not  objected 
to.     lb. 

Nor  will  a  liberal  reward  not  so  large  as 
to  be  palpably  excessive,  or  so  clearly 
against  the  weight  of  evidence  as  to  show 
that  it  is  clearly  unjust.     lb. 

Award  not  set  aside  unless  palpably 
wrong;  nor  for  mere  errors  in  the  receipt 
or  exclusion  of  evidence,  or  for  error  of 
law  other  than  adoption  of  erroneous  prin- 
ciple in  estimating  compensation.  Harlem 
River,  etc.,  R.  R.  Co.  v.  Reynolds,  50  App. 
Div.  575;  64  N.  Y.  Supp.  199. 

Where  report  does  not  state  facts  which 
were  considered  in  determining  award,  and 
plaintiff  makes  no  effort  to  secure  correc- 
tion of  record  or  to  cause  supplemental  re- 
port to  be  made,  it  will  be  presumed  that 
award  is  supported  by  the  facts.  Harlem 
River,  etc.,  R.  R.  Co.  v.  Reynolds,  lb. 

Not  set  aside  because  certain  experts 
have  been  allowed  to  give  an  incorrect  basis 
of  value.  Matter  of  Speedway,  29  Misc. 
519;  62  N.  Y.  Supp.  424,  Sp.  T. 

Where  injustice  has  not  resulted,  con- 
sideration by  commissioners  of  evidence 
which  would  be  inadmissible  under  strict 
rules  of  evidence,  will  not  prevent  confirma- 
tion of  their  report.  Village  of  Port  Honry 
v.  Kidder,  39  App.  Div.  640;  57  N.  Y.  Supp. 
102. 

A  commissioner  having  signed  a  report 
against  his  will  in  obedience  to  a  writ  of 
mandamus,  order  for  which  was  subsequent- 
ly reversed,  order  for  confirmation  of  re- 
port should  be  set  aside.  Manhattan  Ry. 
Co.  v.  Tompkins,  59  App.  Div.  572;  69  N. 
Y.  Supp.  668. 

An  award  will  not  be  set  aside  because 
the  commissioners  understood  it  settled 
past  as  well  as  future  damages  where  noth- 
ing was  in  fact  allowed  for  past  damages. 
Matter  of  City  of  ■  Rochester,  57  App.  Div. 
634;  69  N.  Y.  Supp.  528,  aftVd  without 
opinion  in  167  N.  Y.  626. 

Whether  affidavits  of  commissioners  may 
be  read  on  a  motion  to  vacate  an  award, 
qua?re.     lb. 

Adoption  of  cost  of  property,  deducting 
depreciation  as  a  basis  for  computing  its 
value  will  not  make  award  for  appurte- 
nant water  rights  invalid  where  amount 
thereof  was  within  the  evidence.    lb. 

An  owner  of  contiguous  lots  sought  to 
be  condemned  for  public  purposes  is  en- 
titled to  the  value  of  his  lots  considered 
as  one  parcel,   thus   including  their   "plot- 
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the  commissioners  to  take  lands  for  water 
supply, — Held  that  the  report  should  be 
confirmed  in  part,  and  the  compensation  and 
expenses  of  the  commissioners  determined, 
but  as  to  other  appraisals  should  be  re- 
turned for  further  proof  by  reason  of  the 
exclusion  of  competent  evidence  as  to  the 
market  value  of  the  property.  Matter  of 
Simmons,  124  N.  Y.  Supp.  738. 

The  court  has  power  to  review  the  awards 
of  condemnation  commissioners  upon  a  mo- 
tion to  confirm  their  report.  The  commis- 
sioners should  not  disregard  evidence  ad- 
duced before  them,  and  base  their  awards  on 
information  obtained  outside  the  record. 
Matter  of  City  of  New  York,  06  Misc.  488 ; 
122  N.  Y.  Supp.  321. 

An  award  in  excess  of  the  value  of  the 
property  as  testified  to  by  the  owner's  wit- 
nesses, or  less  than  the  value  as  shown  by 
the  city's  witnesses,  should  be  set  aside.  An 
award  25  per  cent,  in  excess  of  what  the 
owner  had  paid  for  the  property  a  short 
time  before,  should  be  set  aside  where  there 
is  no  evidence  of  a  corresponding  advance  in 
value,  or  that  the  sale  had  been  made  to  the 
owner  at  a  price  below  the  market  value. 

lb. 

An  award  to  two  parties  should  not  be 
amended  by  striking  out  the  name  of  one 
of  them  since  deceased  upon  allegations  that 
it  was  partnership  property,  in  the  absence 
before  the  court  of  the  heirs-at-law  of  the 
deceased  party.  Matter  of  Canal  Place,  65 
Misc.  634;  122  N.  Y.  Supp.  357. 

The  report  of  commissioners  in  a  street 
opening  proceeding  in  the  city  of  New  York 
—-Confirmed  against  objections  that  the 
costs  and  expenses  were  extravagant;  the 
taxation  of  fees  of  commissioners  upon  the 
property  within  the  area  of  assessment  not 
warranted  by  the  statute;  that  the  pay- 
ment of  fees  to  expert  witnesses  was  im- 
properly taxed  against  the  owners;  that  the 
levying  of  the  assessment  by  one  commis- 
sioner was  unconstitutional  as  was  the  fix- 
ing of  the  area  of  the  assessment  of  benefit 
by  the  board  of  estimate,  and  that  the  adop- 
tion of  a  uniform  and  proportionate  method 
of  laying  the  assessment  based  upon  the 
number  of  feet  of  frontage  was  arbitrary 
and  erroneous.  Matter  of  City  of  New 
York,  68  Misc.  89;  123  N.  Y.  Supp.  485. 

A  report  of  commissioners  in  condemna- 
tion proceedings  will  not  be  sustained  where 
there  is  inconsistency  in  the  findings  show- 
ing that  either  the  award  to  the  owner  was 
too  small  or  that  to  the  tenant  for  the  termi- 
nation of  his  lease  was  too  high.  Matter 
of  City  of  New  York,  56  Misc.  306;  107  N. 
Y.  Supp.  567. 

In  fixing  the  award  for  lands  taken,  the 
benefits  accruing  from  the  improvements  are 
properly  considered.     lb. 

It  is  doubtful  whether  the  court  has  the 
power  to  send  back  a  report  of  commission- 
ers in  condemnation  proceedings  to  the  com- 
missioners, with  a  requirement  that  they 
state  in  a  further  report,  the  grounds  upon 
which  their  decision  was  based.     Waterford 


Electric  Light,  Heat  &  Power  Co.  v.  Reed, 
103  App.  Div.  103;  92  N.  Y.  Supp.  960. 

Even  if  the  court  has  the  power,  it  should 
not  be  exercised  unless  it  is  at  least  made 
to  appear  that  the  commissioners  have  made 
a  material  error  which  neither  their  report 
nor  their  minutes  disclose.     lb. 

If  there  is  any  irregularity  or  error  of 
law  in  the  proceedings  before  the  commis- 
sioners, or  if  the  court  deems  the  award  in- 
sufficient, the  proper  practice  is  to  set  aside 
the  report.     lb. 

The  provision  of  L.  1893,  c.  189,  §  22,  re- 
lating to  condemnation  of  lands  for  the  pur- 
pose of  furnishing  a  water  supply  for  the 
city  of  New  York,  that  in  the  case*  of  a  new 
appraisal  the  second  report  shall  be  final 
and  conclusive  on  all  parties  and  persons 
interested,  does  not  apply  in  a  case  where 
the  court  in  the  exercise  of  its  inherent 
power  set  aside  a  proceeding  and  directed 
a  new  appraisal,  which  in  legal  contempla- 
tion will  be  the  original  appraisal  contem- 
plated by  the  act.  Matter  of  Daly,  189  X. 
Y.  34;  81  N.  E.  560. 

In  condemnation  proceedings  by  the  city 
of  New  York,  where  after  an  original  report 
the  matter  is  sent  back  to  the  commission- 
ers with  directions  to  make  a  different 
award,  the  supplemental  report  should  cal- 
culate interest  up  to  its  date  and  not  to 
the  date  of  the  original  report,  which  in- 
terest begins  to  bear  interest  as  a  new 
principal  from  the  later  date  only.  Matter 
of  Mott  Haven  Canal  Docks.  196  N.  Y.  175; 
89  N.  E.  474. 

Where  condemnation  commissioners  have 
rendered  a  report,  and  it  is  sought  to  ascer- 
tain how  they  arrived  at  the  figures  in  the 
report,  the  court  should  not  refer  the  ques- 
tion to  a  new  board  of  commissioners;  but 
should  require  the  old  board  to  make  a 
supplementary  report.  Matter  of  Commis- 
sioner of  Public  Wks.,  135  App.  Div.  561; 
120  N.  Y.  Supp.  930. 

The  court  at  Special  Term  will  not  set 
aside  the  award  of  commissioners  of  ap- 
praisal who,  after  viewing  the  premises  con- 
demned, award  a  sum  as  damages  much 
lower  than  the  value  as  testified  to  by  the 
owner's  witnesses  and  higher  than  that  tes- 
tified to  by  the  witnesses  on  the  other  side. 
Matter  of  City  of  New  York,  129  App.  Div. 
707;   114  N.  Y.  Supp.  75. 

The  court  has  authority  to  amend  the  re 
port  of  commissioners  by  correcting  a  mis- 
take in  assessing  property.  Matter  of  Van- 
dervoort  Avenue,  68  Misc.  510;  125  N.  Y. 
Supp.  113. 

Where  property   is  taken  for  street  pur- 
poses, over  which  the  abutting  owners  have 
an  easement,  the  award  of  the  condemnation 
commissioners  should  be  reduced  to  a  nom- 
inal one  on  the  motion  of  the  abutting  own- 
ers, if  the  expense  of  the  condemnation  has 
been    placed     upon    the    abutting    owners. 
Matter  of  City  of  New  York,  135  App.  D^- 
1520;   120  N.  Y.  Supp.  354. 
J      Where  an  award  has  been  paid  to  mort- 
;  gagees  with  the  consent  of  the  owners  and 
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such  payment  has  operated  to  their  benefit 
the  owners  will  be  estopped  from  taking 
steps  to  compel  the  amount  to  be  paid  to 
them  on  the  ground  that  the  mortgagee  do 
not  cover  the  lands  taken.  Matter  of  Grade 
Grossing  Commissioners,  65  Misc.  73;  119 
N.  Y.  Supp.  84. 

In  directing  the  application  of  an  award 
for  lands  taken  for  the  water  supply  of  a 
city, — Held  that  the  claim  to  the  award  un- 
der an  agreement  with  a  former  owner  for  a 
per  cent,  of  the  amount  recovered  would  not 
be  recognized  where  the  contract  was  un- 
conscionable, contained  no  obligation  on  the 
part  of  the  company  and  the  services  con- 
templated were  in  the  nature  of  legal  serv- 
ices which  a  corporation  has  no  power  to 
render.  Matter  of  Bensel,  68  Misc.  70;  124 
N.  Y.  Supp.  726. 

While  payment  need  not  precede  the  tak- 
ing of  property  the  provision  for  compen- 
sation must  not  only  pre-exist  but  it  must 
be  so  definite  and  certain  as  to  leave  noth- 
ing open  to  litigation  except  the  title  to 
the  property  taken  and  the  amount  of  dam- 
ages which  the  owner  may  recover.  Litch- 
field v.  Bond,  186  M.  Y.  66;   78  N.  E.  719. 

Unappealed'  from,  order  confirming  report 
is  conclusive,  and  cannot  be  questioned  col- 
laterally. Farrington  v.  Mayor,  83  Hun 
124;  63  State  Rep.  820;  31  N.  Y.  Supp.  371. 

Where  commissioners  have  viewed  prem- 
ises court  will  not  set  aside  their  award 
unless  grossly  excessive  or  inadequate. 
Akin  v.  Water  Commrs.,  82  Hun  265;  63 
State  Rep.  560;  31  N.  Y.  Supp.  254. 

Award  of  damages  arising  from  erection 
and  occupation  of  hospitals  should  not  be 
set  aside  in  absence  of  error  of  law,  proof 
of  fraud,  or  such  inadequacy  or  excessive 
ness  as  shocks  common  sense.  Matter  of 
Chapin,  84  Hun  490;  65  State  Rep.  559; 
32  N.  Y.  Supp.  361. 

While  an  absolute  title,  divested  of  an 
inchoate  right  of  dower  is  acquired,  a  pro- 
vision to  protect  such  right  should  be  made 
in  the  decree  for  payment  of  compensation. 
Matter  of  N.  Y.  &  Brooklyn  Bridge,  75  Hun 
558;  59  State  Rep.  613;  27  N.  Y.  Supp.  597. 

Order  should  not  direct  payment  of  an 
award  to  be  made  to  the  attorneys  for  the 
owners  unless  there  be  a  power  of  attorney 
to  receive  it.  Matter  of  Mayor,  etc.,  of  N. 
Y.,  20  App.  Div.  404 ;  46  N.  Y.  Supp.  832. 

Review  of  an  award  of  commissioners  un- 
der the  statute  providing  for  protection  of 
water  supply  of  N.  Y.  is  had  in  same  man- 
ner and  subject  to  the  same  rules  as  awards 
of  other  commissioners.  Daly  v.  Smith,  18 
App.  Div.  194;  45  N.  Y.  Supp.  785. 

Appointment  of  commissioner  who  was  in- 
terested in  the  financial  condition  of  the 
owner,  sufficient  ground  for  setting  aside 
award.  Matter  of  Terminal  Ry.  Co.  of  Buf- 
falo, 16  App.  Div.  515;  44  N.  Y.  Supp.  1012. 

Owners  personally  served,  but  who  never 
appeared,  not  entitled  to  move  to  set  aside 
a  report  of  commissioners  appointed  by  de- 
fault, two  years  after  confirmation  thereof. 


Matter  of  Brooklyn  El.  R.  R.  Co.,  25  Misc. 
120;  53  N.  Y.  Supp.  1087,  Sp.  T. 

Fact  that  appraisal  was  slightly  below 
valuation  placed  by  experts,  did  not  require 
setting  aside  award  as  inadequate.  Matter 
of  Daly,  26  App.  Div.  326;  49  N.  Y.  Supp. 
795. 

Not  set  aside  for  failure  to  allow  trivial 
damages.  Matter  of  Grade  Crossing  Com- 
mrs., 52  App.  Div.  27;  64  N.  Y.  Supp.  769. 

Nor  where  proper  principle  in  ascertain- 
ing damages  was  applied,  and  it  appears 
that  commissioners  were  not  improperly  in- 
fluenced by  evidence  which  was  not  objected 
to.     lb. 

Nor  will  a  liberal  reward  not  so  large  as 
to  be  palpably  excessive,  or  so  clearly 
against  the  weight  of  evidence  as  to  show 
that  it  is  clearly  unjust.    lb. 

Award  not  set  aside  unless  palpably 
wrong;  nor  for  mere  errors  in  the  receipt 
or  exclusion  of  evidence,  or  for  error  of 
law  other  than  adoption  of  erroneous  prin- 
ciple in  estimating  compensation.  Harlem 
River,  etc.,  R.  R.  Co.  v.  Reynolds,  50  App. 
Div.  575;  64  N.  Y.  Supp.  199. 

Wrhere  report  does  not  state  facts  which 
were  considered  in  determining  award,  and 
plaintiff  makes  no  effort  to  secure  correc- 
tion of  record  or  to  cause  supplemental  re- 
port to  be  made,  it  will  be  presumed  that 
award  is  supported  by  the  facts.  Harlem 
River,  etc.,  R.  R.  Co.  v.  Reynolds,  lb. 

Not  set  aside  because  certain  experts 
have  been  allowed  to  give  an  incorrect  basis 
of  value.  Matter  of  Speedway,  29  Misc. 
519;  62  N.  Y.  Supp.  424,  Sp.  T. 

Where  injustice  has  not  resulted,  con- 
sideration by  commissioners  of  evidence 
which  would  be  inadmissible  under  strict 
rules  of  evidence,  will  not  prevent  confirma- 
tion of  their  report.  Village  of  Port  Henry 
v.  Kidder,  39  App.  Div.  640;  57  N.  Y.  Supp. 
102. 

A  commissioner  having  signed  a  report 
against  his  will  in  obedience  to  a  writ  of 
mandamus,  order  for  which  was  subsequent- 
ly reversed,  order  for  confirmation  of  re- 
port should  be  set  aside.  Manhattan  Ry. 
Co.  v.  Tompkins,  59  App.  Div.  572;  69  N. 
Y.  Supp.  668. 

An  award  will  not  be  set  aside  because 
the  commissioners  understood  it  settled 
past  as  well  as  future  damages  where  noth- 
ing was  in  fact  allowed  for  past  damages. 
Matter  of  City  of  Rochester,  57  App.  Div. 
634;  69  N.  Y.  Supp.  528,  affi'd  without 
opinion  in  167  N.  Y.  626. 

Whether  affidavits  of  commissioners  may 
be  read  on  a  motion  to  vacate  an  award, 
quaere.     lb. 

Adoption  of  cost  of  property,  deducting 
depreciation  as  a  basis  for  computing  its 
value  will  not  make  award  for  appurte- 
nant water  rights  invalid  where  amount 
thereof  was  within  the  evidence.     lb. 

An  owner  of  contiguous  lots  sought  to 
be  condemned  for  public  purposes  is  en- 
titled to  the  value  of  his  lots  considered 
as  one  parcel,   thus   including  their   "plot- 
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tage  value,"  but  is  not  then  entitled  to  the 
full  value  of  each  building  on  each  lot, 
which  buildings  would  have  to  be  destroyed 
to  give  the  land  plottage  value,  or  he  may 
have  the  value  of  each  lot  and  each  build- 
ing, in  which  case  he  is  not  entitled  to  an 
allowance  for  plottage.  Matter  of  Armory 
Board,  73  App.  Div.   152;   76  N.  Y.  Supp. 

To  justify  a  court  in  setting  aside  the 
award  of  commissioners  in  a  condemnation 
proceeding,  it  must  be  so  inadequate  as  to 
afford  evidence  of  partiality,  fraud  or  un- 
due influence,  Matter  of  Gilroy,  78  Hun, 
260;  28  N.  Y.  Supp.  910;  60  State  Rep.  237. 

The  awards  made  on  an  application  to 
widen  a  highway  will  not  be  disturbed  by 
a  court  of  review  unless  some  error  of  law 
is  apparent.     In  re  Main  St.,  25  N.  Y.  Supp. 

267. 

An  award  made  without  testimony  is  reg- 
ular. Rond.  &  Osw.  R.  R.  Oo.  v.  Field,  38 
How.  187:  Rond.  &  Osw.  R.  R*  Co.  v.  Deyo, 

5  Laos.  298. 

Where  no  erroneous  methods  of  procedure 
are  disclosed  by  the  record  and  no  erroneous 
principle  shown  to  have  been  adopted  bv 
the  commissioners  in  making  their  award, 
the  appraisal  will  be  affirmed  Matter  ol 
Buffalo  &  Geneva  R.  R.  Oo.,  37  State  Rep. 

343. 

No  error  of  law  committed  in  the  de- 
cision, either  upon  the  merits  or  in  the 
admission  or  exclusion  of  evidence,  can  be 
considered  on  the  motion  to  confirm.  Itoch- 
ester,  etc.,  R.  R.  Co.  v.  Beckwith,  10  How. 
168.     But  see  above. 

Where  property-owners  have  had  ample 
opportunity  to  present  to  the  commission- 
ers evidence  of  the  condition  and  value  of 
their  property,  General  Term  will  not  re- 
ceive new  testimony,  as  orderly  procedure 
requires  that  objections  to  the  report  of  the 
commissioners  should  be  heard  only  on  evi- 
dence originally  taken  before  them.  In  re 
Dept.  of  Pub.  Parks,  6  N.  Y.  Supp.  750. 

If  the  commissioners  have  proceeded  reg- 
ularly it  is  a  matter  of  course  to  confirm 
their  report,  if  the  proper  notice  has  been 
given.  N.  Y.  &  E.  R.  R.  Co.  v.  Corey,  5 
How.  177,  Welles,  J. 

The  error  must  appear  in  the  report,  or 
it  must  appear  from  the  evidence  that  in- 
justice has  been  done.  Affidavits  cannot  be 
used  to  impeach  the  report.  Rondout,  etc., 
R.  R.  Co.  v.  Field,  38  How.  187. 

The  default  of  an  owner  upon  the  hear- 
ing before  commissioners  may  be  excused 
by  the  supreme  court  on  motion  to  confirm 
the  report,  and  the  report  set  aside  and  a 
new  hearing  directed.    Matter  of  N.  Y.,  L. 

6  W.  R.  R.  Co.,  93  N.  Y.  385,  affi'g  29  Hun 
602. 

It  is  too  late  to  raise  objections;  such 
as,  that  the  petition  is  not  properly  verified, 
or  that  it  does  not  appear  by  the  petition 
that  the  company  has  been  unable  to  agree 
with  the  owner  of  the  right  of  way  for  the 
purchase,   etc.,  on  motion  for  confirmation 


of  the  commissioner's  report.  N.  Y.  &  Erie 
R'y  Co.  v.  Corey,  5  How.  177,  Welles,  J. 

Where  the  owners  of  land  made  no  an- 
swer to  the  petition,  and  no  objection  to 
the  proceedings  until  after  the  award  of  the 
commissioners,  to  whose  appointment  they 
consented,  such  objection  came  too  late. 
Roch.  H.  &  L.  R.  Co.  v.  Hartshorn,  7  N.  Y. 
Supp.  279. 

The  owners  of  land  agreed  with  a  rail- 
road company,  in  view  of  a  proposed  con- 
demnation of  it,  and  in  consideration  of  a 
bond  by  the  company  to  pay  the  damages 
awarded  in  such  a  proceeding,  to  permit  it 
to  enter  and  construct  its  road  on  the  land 
"required  for  its  right  of  way  and  for  the 
construction  of  its  railroad  in  accordance 
with  its  map  on  file."  TTie  company  took 
possession  of  the  land  so  described,  and 
built  its  road  thereon. — Held,  that  the  own- 
ers were  estopped  to  object  that  the  land  so 
appropriated  was  not  such  as  the  company 
had  a  right  to  condemn  for  the  purposes  for 
which  it  was  used.     lb. 

Where  it  appears  that  no  award  was  made 
for  land  taken  for  the  street  which  belonged 
to  an  owner  who  failed  to  appear  before  the 
commissioners,  the  court  may  properly,  on 
motion  of  such  property  owner,  open  the 
order  of  confirmation  so  far  as  to  allow 
the  presentation  of  a  claim  for  an  award 
for  such  land,  but  on  condition  that  the 
claim  shall  be  limited  to  the  value  of  the 
land  at  the  time  of  the  original  assessment, 
and  not  include  improvements  since  made. 
Matter  of  One  Hundred  and  Eighty-First 
St.,  35  State  Rep.  548. 

The  report  of  commissioners  for  open- 
ing a  street  must,  so  far  as  matters  of  fact 
are  involved,  be  viewed  with  the  same  favor 
as  the  verdict  of  a  jury,  and  to  impeach  it, 
it  must  affirmatively  and  clearly  be  shown 
to  be  against  the  evidence.  In  re  Rogers 
Ave.,  22  N.  Y.  Supp.  27,  Cullen,  J. 

The  court  will  not  review  the  judgment 
oi  the  commissioners  upon  the  facts,  ex- 
cept in  cases  in  which  a  gross  inequality 
of  values  is  developed,  or  the  appraisal  is 
made  upon  a  wrong  principle.  Matter  of 
Mayor,  etc.,  of  New  York,  99  N.  Y.  569, 
affi'g  34  Hun  441. 

The  appraisal  will  not  be  disturbed  un- 
less the  commissioners  have  clearly  gone 
astray  and  disregarded  legal  principles. 
Troy  &  Bos.  R.  R.  Co.  v.  Lee,  13  Barb.  169; 
N.  Y.,  W.  S.  &  B.  R.  R.  Co,  v.  Gennet,  37 
Hun  317. 

The  error  must  be  of  such  a  character 
as  to  show  that  the  commissioners  mis- 
applied the  principles  on  which  they  were 
required  to  make  their  appraisal,  and  that 
appellant  may  have  been  injuriously  affect- 
ed thereby.  Troy  &  Bosk  R.  R.  Co.  v. 
Northern  Tpike  Co.,  16  Barb.  100;  Matter 
of  Bushwick  Avenue,  48  Barb.  9;  Troy  & 
Bost.  R.  R.  Co.  v.  Lee. 

An  appraisal  will  not  be  set  aside  as  ex- 
cessive unless  the  excess  is  plain  and  pal- 
pable on   the  evidence.    Matter  of  N.  Y., 
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Lack.  &  W.  R.  R.  Co.,  27  Hun  116;  In  re 
Union  El.  R'y  Co.,  7  N.  Y.  Supp.  853. 

Where  the  award  was  much  less  than  the 
value  fixed  by  every  witness,  the  report  was 
set  aside,  N.  Y.f  W.  S.  &  B.  R.  R.  Co.  v. 
Yates,  18  Week.  Dig.  272. 

Where  the  errors  are  technical  merely, 
and  no  injustice  appears  to  have  been  done, 
the  court  will  not  set  aside  the  award.  N. 
Y.  Central  R.  R.  Co.  v.  Marvin,  11  N.  Y. 
276;  N.  Y.,  etc,  R.  R.  Co.  v.  Gennet 

The  report  will  not  be  set  aside  for  er- 
rors in  the  admission  of  evidence  where 
such  errors  are  technical  and  not  substan- 
tial, and  the  commissioners  have  not  adopt- 
ed any  erroneous  principle  and  the  damages 
awarded  are  not  excessive.  Matter  of  N.  Y. 
El.  R.  R.  Co.,  40  State  Rep.  647. 

An  award  will  not  be  set  aside  for  al- 
leged inadequacy  unless  the  inadequacy  be 
gross  or  palpable,  or  unless  the  commis- 
sioners proceeded  upon  an  erroneous  prin- 
ciple; nor  will  it  be  vacated  for  errors  in 
th6  admission  or  rejection  of  testimony,  un- 
less such  error  show  an  error  of  principle 
in  estimating  the  damages.  Matter  of  New- 
ton, 45  State  Rep.  18. 

Where  a  new  appraisal  was  directed  un- 
der L.  1876,  c.  198,  amending  the  General 
Railroad  Act,  the  court  will  not  disturb 
the  second  award  where  it  appears  that 
there  were  no  legal  errors  or  irregularities 
in  the  proceedings  of  the  commissioners,  and 
the  amount  of  damages  awarded  is  neither 
grossly  excessive  or  insufficient.  Matter  of 
South.  Boul.  R.  R.  Co.,  49  State  Rep.  732. 

The  award  will  not  be  set  aside  as  ex- 
cessive on  the  ground  that  witnesses  for 
the  landowners  were  permitted  to  estimate 
the  damages  on  the  assumption  that  the 
lands  at  some  future  day  might  be  divided 
into  city  lots  and  sold  for  greatly  advanced 
prices,  where  the  report  of  the  commis- 
sioners shows  that  such  testimony  had  no 
weight  with  them,  in  so  far  as  it  appeared 
to  be  speculative,  and  no  erroneous  princi- 
ple is  shown  to  have  been  adopted  by  the 
commissioners  in  estimating  damages.  Sil- 
ver Creek  &  D.  Ry.  Co.  v.  Baker,  18  N.  Y. 
Supp.  331. 

The  ownership  of  the  fee  of  the  land  in 
a  street  by  an  adjoining  owner  vests  him 
with  the  right  to  defend  against  and  en- 
join a  use  of  or  an  encroachment  upon  the 
street,  under  legislative  or  municipal  au- 
thority, for  purposes  inconsistent  with  those 
uses  to  which  streets  should  be  or  have  or- 
dinarily been  subjected,  unless  provision  for 
just  compensation  is  made.  Where  this  fee 
is  taken  by  legislative  authority  the  owner 
is  entitled,  not  merely  to  nominal  damages, 
but  to  such  substantial  damages  as  may 
be  ascertained  by  measuring  the  effect  upon 
the  value  of  his  remaining  property,  of  the 
loss  of  the  fee  of  the  street.  City  of  Buffalo 
v.  Pratt,  131  N.  Y.  293;  43  State  Rep.  278, 
aflVg  39  State  Rep.  417. 

If  the  abutting  owner  does  not  own  the 
fee  in  the  street  he  has  no  right  to  com- 
pensation and  is  remediless  against  taking 


of  the  street  under  legislative  or  municipal 
sanction,  for  the  other  purposes,  unless 
such  other  uses  be  unreasonable,  and  in  their 
nature  so  improper  as  to  obstruct  a  free 
passage  upon  the  street;  or  to  amount  to  a 
nuisance;  or  to  deprive  him  of  the  enjoy- 
ment of  easements  of  light,  air,  and  access, 
when  he  would  be  entitled  to  equitable  re- 
lief,    lb. 

An  abutting  owner,  by  reason  of  his  sit- 
uation, has  certain  rights  and  privileges 
in  a  city  street  termed  easements,  which 
are  appurtenant  to  his  land,  and  are  a  spe- 
cies of  property.  The  beneficial  enjoyment 
of  these  easements  is  interfered  with  by  the 
erection  and  operation  of  an  elevated  rail- 
road in  the  street.  This  interference  is  a 
taking  of  them  pro  tanto,  and  entitles  the 
owner  to  payment  therefor,  and  in  addition 
the  damage  done  his  adjoining  land.  As, 
however,  these  easements  are  of  no  value 
in  and  of  themselves  separated  from  the 
land,  the  real  and  only  damage,  if  any, 
suffered  by  the  owner  in  any  particular  case 
is  a  consequential  one,  i.  e.,  the  effect  pro- 
duced upon  his  abutting  land.  The  ques- 
tion is  simply  as  to  the  actual  result  upon 
the  land  remaining,  i.  e.,  has  the  actual 
market  value  been  decreased  by  the  taking, 
or  has  it  prevented  an  enhancement  in  value 
greater  than  has  actually  occurred;  and  if 
so,  to  what  extent?  The  damage  defendant 
may  be  required  to  pay  is  the  difference  be- 
tween the  actual  market  value  of  plaintiff's 
land  and  what  it  would  have  been  worth  if 
the  railroad  had  not  taken  the  other  prop- 
erty, i.  e.,  the  easements.  Where,  therefore, 
it  appears  that  there  has  been  neither  a 
decrease  in  value  nor  any  prevention  of  an 
increase  caused  by  the  railroad,  plaintiff  is 
entitled  only  to  nominal  damages.  So,  also, 
it  Beems,  where  it  appears  that  plaintiff's 
abutting  land  has  actually  increased  in 
value,  unless  it  is  shown  that  but  for  the 
acts  of  defendants  in  taking  the  easements, 
it  would  have  grown  still  more  in  value, 
no  damage  is  proved.  It  is  not  essential 
to  show  that  plaintiff  has  received  benefits 
from  the  taking  special  and  peculiar  to  his 
land,  not  shared  in  generally  by  other  abut- 
ting owners.  Accordingly,  Held,  as  it  ap- 
peared by  the  uncontradicted  evidence  that 
there  was  an  increase  in  value  of  all  the 
lands  abutting  on  the  street,  including 
plaintiff's,  since  the  construction  of  defend- 
ants' road,  and  that  the  road  largely  caused 
the  increase,  an  allowance  of  substantial 
damages  was  error.  Bohm  v.  Met.  El.  R. 
Co.,  129  N.  Y.  576. 

In  proceedings  by  a  railroad  company  for 
the  condemnation  of  a  right  of  way  in  a 
street  in  which  the  abutting  owners  have  a 
mere  easement,  the  measure  of  compensation 
is  the  difference  in  the  value  of  the  prop- 
erty before  and  after  the  construction  of 
tne  railroad;  and,  in  ascertaining  the  latter, 
the  admission  of  evidence  of  the  benefits 
conferred  by  the  construction  of  the  rail- 
road is  not  in  conflict  with  L.  1850,  c.  140, 
§   16,  which  provides  that,  in  determining 


4958 


CONDEMNATION    OF    REAL    PROPERTY. 


S3371 
c.23,tl 


the  amount  of  compensation  for  lands  taken, 
no  allowance  shall  be  made  for  the  benefits 
conferred  by  the  construction  of  the  rail- 
road. In  re  BTdvn  El.  R.  Co.,  8  N.  Y.  Supp. 
78 ;  In  re  Union  El.  Ry.  Co.,  8  N.  Y.  Supp. 
813. 

Where  a  city,  under  a  power  vested  in 
it  by  statute,  undertakes  to  indemnify  a 
railway  company  against  claims  for  com- 
pensation by  adjoining  lot-owners,  an  ad- 
joining owner  who  presents  his  claim  to  the 
city  for  damages  to  his  property  and  ac- 
cepts an  award  therefor,  and  execute*  a  re 
lease,  has  been  fully  compensated  for  all 
his  damages  by  reason  of  the  maintenance 
of  the  railroad.  Judge  v.  N.  Y.  C.  A  H.  R. 
R.  R.  Co.,  9  N.  Y.  Supp.  158. 

Where  the  statute  provides  that  no  de- 
duction shall  be  made  for  benefits,  ease- 
ments and  privileges  cannot  be  reserved 
to  the  owner,  such  as  the  right  to  open  a 
street  across  the  railroad.  Hill  v.  M.  & 
H.  R.  R.  Co.,  5  Den.  206,  affi'd  7  N.  Y.  152. 

Where  access  to  the  river  is  cut  off,  the 
expense  of  restoring  it  is  a  proper  measure 
of  damages.  Matter  of  N.  Y.,  W.  S.  &  B. 
R.  R.  Co.,  29  Hun  646,  affi'd  on  this  point, 
94  N.  Y.  287. 

Business  profits  and  good  will  are  not 
to  be  considered  in  estimating  damages  in 
taking  land.  In  re  Department  of  Public 
Parks,  53  Hun  280;  6  N.  Y.  Supp.  750; 
In  re  Troy  &  B.  R-  R.  Co.,  16  Barb.  100; 
N.  Y.,  W.  S.  &  B.  R.  R-  Co.  v.  Cosack,  35 
Hun  633;  Canandaigua  &  N.  F.  R,  R.  Co. 
v.  Payne,  16  Barb.  273,  Harris,  J. 

No  award  can  be  made  for  taking  water 
power,  as  that  is  an  appurtenance  of  the 
land;  nor  for  buildings  placed  on  the  land 
after  the  passage  of  the  act  providing  for 
the  park,  as  that  was  the  date  of  the  tak- 
ing.    In  re  Dep't  of  Pub.  Parks. 

The  commissioners  have  no  power  to  make 
any  awards  for  machinery  thereon  as  such, 
though  an  allowance  for  depreciation  of  its 
value  by  removal  is  proper.     lb. 

It  is  not  error  for  the  commissioners  to 
receive  and  act  upon  testimony  as  to  the 
value  of  the  property  for  park  purposes  or 
villa  sites.     lb. 

Substantial  awards  should  be  made  for 
those  streets  which  are  embraced  within 
park  limits,  because  the  department  of 
parks  may  close  them;  and  the  land,  being 
thus  diverted  from  the  purpose  to  which  it 
was  dedicated,  would  revert  to  the  original 
owner.     lb. 

Where  lands,  described  by  metes  and 
bounds,  are  taken  by  legislative  act,  and 
the  owners  remain  in  possession,  receiv- 
ing the  rents  and  profits  until  the  report 
is  confirmed,  such  owners  are  not  entitled 
to  any  allowance  for  taxes  or  for  interest 
on  the  assessed  value  of  the  property  from 
the  time  of  taking;  especially  where  the  re- 
port of  the  commissioners  shows  that  delay 
in  payment  of  the  awards  was  considered  in 
making  the  appraisement.     lb. 

The  fact  that  an  appraisement  is  for  less 
than  the  land  cost  the  claimant,  is  not  of 


itself  a  ground  for  interfering  with  the 
award;  though  testimony  as  to  the  pur- 
chase price,  or  as  to  the  price  offered  to 
the  owner,  or  as  to  the  purpose  for  which 
the  land  has  been  used,  may  be  properly 
considered  for  the  purpose  of  ascertaining 
whether  the  land  has  appreciated  or  de- 
preciated in  value.    lb. 

The  commissioners  appointed  to  ascer- 
tain the  compensation  certified,  at  the  re- 
quest of  the  railroad  company,  that  they 
made  no  allowance  on  account  of  any  bene- 
fits to  the  parties  from  the  construction  of 
the  road.  The  railroad  company  appealed 
from  the  confirmation  of  the  report. — Held, 
that  the  court  at  Special  Term  could  recom- 
mit the  report  to  the  commissioners  to  re- 
port further  whether  any  benefits  had  ac- 
crued to  the  property  from  the  railroad, 
and  if  so  the  value  thereof.  In  re  Kings 
Co.  El.  Ry.  Co.,  12  N.  Y.  Supp.  198. 

The  admission  of  improper  evidence  is 
not  cured  by  the  certificate  of  a  commis- 
sioner that  *it  did  not  affect  the  report. 
Matter  of  N.  Y.,  Lack.  &  W.  R.  R.  Co.,  29 
Hun  1. 

Order  for  inspection.— Tn  a  proceeding 
to  condemn  water  rights  for  a  public  use, 
the  court  has  no  authority  at  common  law 
to  require  a  defendant  to  permit  for  the 
purpose  of  acquiring  evidence  as  to  value 
on  the  assessment  of  damages,  an  inspec- 
tion to  be  made  of  buildings  and  lands  not 
covered  by  the  petition  and  not  to  be  con- 
demned in  the  proceeding.  City  of  Syra- 
cuse v.  Glenside  Wool.  Mills,  73  Hun  421; 
26  N.  Y.  Supp.  429. 

Mortgagee. — It  is  the  commissioners' 
duty  to  receive  evidence  to  show  what 
compensation  should  be  made  to  a  mortga- 
gee.   Matfer  of  John  Street,  19  Wend.  659. 

A  mortgagee  does  not  lose  his  claim  to 
the  amount  awarded  him,  by  judgment  in 
foreclosure,  without  any  abatement  on  ac- 
count of  the  award.  Rodman  v.  City  of 
Buffalo,  15  State  Rep.  583. 

Dower. — The  proceeding  divests  the  land 
of  any  inchoate  right  of  dower  existing. 
Moore  v.  The  Mayor,  8  N.  Y.  110. 

Misconduct  of  commissioner. — A  com- 
missioner in  drainage  proceedings,  who  sub- 
poenas witnesses,  instead  of  causing  it  to  be 
done  by  some  other  person,  is  not  guilty 
of  misconduct  for  which  the  award  will  be 
set  aside,  though  it  is  not  in  good  taste 
for  the  commissioners  to  perform  such  duty 
themselves.  In  re  Drainage  of  Swamp 
Lands,  23  N.  Y.  Supp.  942 ;  69  Hun  601. 

The  award  is  not  vitiated  by  the  fact 
that  one  of  the  petitioners  paid  the  com- 
missioners' hotel  bill,  since  L.  1886,  c.  030, 
provides  that  in  case  the  drain  is  estab- 
lished all  the  expenses  of  the  commission- 
ers shall  be  a  lien  on  the  land  benefited,  and 
in  case  the  drain  is  not  established  the  ex- 
pense shall  be  borne  by  petitioners,  and 
therefore  the  commissioners  gained  nothing 
by  such  payment.    lb. 

It  is  not  misconduct  on  the  part  of  com* 
missioners  to  take  the  advice  of  petition- 
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ers'  counsel  merely  as  to  the  necessary  legal 
steps  required  of  the  commissioners  such  as 
giving  notice,  where  nothing  is  said  as  to 
any  question  of  fact  to  be  decided  by  them, 
lb. 

The  report  may  be  set  aside  where  the 
commissioners  talked  privately  with  a  per- 
son from  whom  they  obtained  information 
discrediting  the  owner's  testimony,  and  the 
award  was  inadequate.  Matter  of  N.  Y. 
Cent.  R.  R.  Co.,  5  Hun  105,  appeal  dism'd, 
64  N.  Y.  60. 

Where  without  any  agreement  in  advance 
the  commissioners,  after  their  services  were 
completed  made  out  a  bill  for  and  were 
paid  more  than  the  legal  fees, — Held,  not 
ground  for  setting  aside  the  report.  Mat- 
ter of  S.  I.  Rap.  Trans.  Ox,  41  Hun  392. 

If  one  of  the  commissioners  is  for  a  time, 
during  the  viewing  of  the  premises,  away 
from  the  others,  it  will  not  lead  to  setting 
aside  the  award.  Matter  of  N.  Y.,  Lack. 
&  W.  R.  R.  Co.,  63  How.  265. 

Report  by  agreement.  —  Where  the 
principles  on  which  the  report  has  been 
made  have  been  agreed  to  by  the  parties, 
the  court  will  not  interfere.  Matter  of  N. 
Y.,  L.  &  W.  R.  R.  Co.,  102  N.  Y.  704. 

State  has  superior  right. — A  railroad 
company,  under  its  right  of  eminent  do- 
main, by  filing  a  map  and  survey  of  its 
route,  and  giving  the  required  notice  to  all 
persons  affected  thereby,  acquires  no  right 
which  it  can  assert  against  the  State's 
right  of  eminent  domain  to  acquire  the 
property  for  a  forest  preserve,  since  the 
rights  of  eminent  domain  granted  to  a  cor- 
poration are  subject  and  subordinate  to  the 
right  of  the  State  to  exercise  such  power 
in  its  own  immediate  behalf.  People  v. 
Adirondack  Ry.  Co.,  25  Misc.  84;  54  N.  Y. 
Supp.  682,  Sp.  T.,  affi'd  160  N.  Y.  225, 
which  reversed  39  App.  Div.  34. 

Where  lands  were  condemned  by  a  rail- 
road company,  and  a  judgment,  to  which 
the  State  was  not  a  party,  granted  it  the 
right  to  take  a  certain  strip  of  land,  and 
appointed  commissioners  to  ascertain  the 
compensation  to  be  paid  the  owners,  but 
where  no  compensation  therefor  had  been 
determined  or  paid,  which  is  a  condition 
precedent  to  the  transfer  of  title  (§§  3371, 
3373),  and  the  State  has  in  the  meantime 
procured  title  thereto,  whether  by  condem- 
nation proceedings  under  the  forest  pre- 
serve law,  or  by  deeds  direct  from  the  own- 
ers, as  authorized  by  such  law  (§  2),  the 
State  has  a  superior  right  to  the  property, 
lb. 

Devisee. — A  devisee  of  real  estate  under 
a  will  made  by  the  owner  before  it  is  sold 
under  condemnation  is  not  entitled  to  the 
proceeds  thereof;  it  having  become  personal 
estate  as  much  as  if  the  sale  had  been  vol- 
untary. Ametrano  v.  Downs,  170  N.  Y. 
388 ;  63  N.  E.  340. 

Amending  report. — A  report  cannot  be 
sent  back  for  amendments  or  for  supple* 
mentary  proceedings  unless  there  is  cause 
to  believe  that  the  commissioners  have  made 


a  material  error,  which  neither  their  report 
nor  their  minutes  disclose;  and  where  par- 
ties are  merely  dissatisfied  with  the  awards, 
and  there  is  no  contention  that  there  was 
any  error,  it  is  error  to  send  the  report 
back  to  the  commissioners  for  an  itemized 
statement  of  the  elements  entering  into  the 
awards.  Board  of  Water  Com'rs  v.  Shutts, 
25  App.  Div.  22;  49  N.  Y.  Supp.  319. 

Under  Laws  1894,  c  366,  providing  for 
condemnation  of  property  for  a  park,  the 
title  not  to  vest  in  the  city  until  the  report 
of  the  commissioners  is  confirmed,  where 
owners  of  land  file  objections  to  the  report 
on  the  ground  that  they  have  not  been 
awarded  just  compensation,  and  no  action  is 
taken  by  the  city  for  two  years  after  con- 
firmation of  the  report  as  to  all  parties  ex- 
cept them,  and  they  remain  in  possession, 
they  have  not  been  guilty  of  such  laches  as 
will  prevent  the  recommitment  of  the  report 
to  the  commissioners  to  make  a  supplemen- 
tal report  awarding  them  compensation. 
Matter  of  Mayor,  36  Misc.  463;  73  N.  Y. 
Supp.  761,  Sp.  T. 

Under  §  3371,  the  court  cannot,  if  it  deem 
the  award  excessive,  modify  it,  and  confirm 
it  as  modified.  Where  the  court  at  Special 
Term  erroneously  modifies  the  report  of 
commissioners,  instead  of  setting  it  aside,  as 
provided  by  §  3371,  an  award  of  costs 
against  plaintiff  is  unwarranted.  Matter  of 
Central  New  York  Telephone  A  Telegraph 
Co.,  36  App.  Div.  553 ;  55  N.  Y.  Supp.  729. 

The  report  may  be  amended  by  the  com- 
missioners to  conform  to  the  facts,  by  order 
of  court,  but  they  cannot  hear  proof  upon 
such  correction.  N.  Y.  &  Erie  R.  R.  Co.  v. 
Corey,  5  How.  177,  Welles,  J.  But  where 
the  report  has  been  filed,  the  power  of 
amendment  is  gone,  and  a  subsequent  mod- 
ification or  explanation  has  no  validity. 
People  ex  rel.  v.  Mott,  60  N.  Y.  649. 

Errors  in  the  minutes  of  testimony  at- 
tached to  the  report,  may  be  corrected  by 
the  commissioners,  in  the  exercise  of  their 
judicial  functions.  N".  Y.,  W.  S.  &  B.  R.  R. 
Co.  v.  Judson,  33  Hun  293.  But  an  error 
in  the  admission  of  evidence  is  not  cured 
by  a  certificate  of  a  member  of  the  com- 
mission that  the  report  was  not  affected 
by  such  evidence.  In  re  N.  Y.,  I*.  E.  &  W. 
R.  R.  Co.,  29  Hun  1. 

Upon  the  application  to  confirm  a  report, 
a  commissioner  who  has  signed  such  re- 
port will  "not  be  allowed  to  stultify  himself 
by  an  affidavit  that  he  signed  it  without 
reading  it  or  hearing  it  read.  Rochester  & 
Genesee  R.  R  Co.  v.  Beckwith,  10  How.  168. 

It  was  held,  that  proceedings  instituted 
in  behalf  of  the  city  of  New  York,  under 
L.  1884,  c.  522,  to  acquire  land  for  a  public 
park,  are  not  invalidated  by  reason  of  the 
insertion,  in  the  order  confirming  the  re- 
port of  the  commissioners,  of  an  illegal  pro- 
vision, requiring  the  execution  of  a  deed 
by  the  landowner  on  payment  of  the  award. 
Morris  v.  Mayor,  8  N.  Y.  Supp.  763,  rev'g 
7  N.  Y.  Supp.  943. 

An  order  of  court  confirming  the  report 
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will  not  give  validity  to  proceedings  void 
for  want  of  jurisdiction.  Matter  of  Carl- 
ton St.,  16  Hun  497. 

Final  order. — The  "final  order"  was  in- 
tended to  immediately  follow  the  confirma- 
tion of  the  report,  and  that  the  entry  of 
such  order  must,  in  the  absence  of  any  pro- 
vision in  the  statute  to  the  contrary,  fix 
the  date  from  which  interest  must  be  com- 
puted on  the  award.  In  such  case  defend- 
ant's motion  for  leave  to  enter  "final  judg- 
ment" must  be  considered  as  a  motion  for 
the  "final  order."  Trustees  of  N.  Y.  & 
B'klyn  B.  Co.  v.  Third  Meth.  Ep.  Ch.,  18 
N.  Y.  Supp.  257. 

A  proceeding  by  the  board  of  education 
of  a  city  to  acquire  land  for  public  school 
purposes  is  a  "special  proceeding,"  as  dis- 
tinguished from  an  "action,"  as  those  terms 
are  defined  by  §§  3333,  3334,  3343,  subd.  20, 
and  should  therefore  terminate  in  a  final 
order,  not  in  a  judgment;  and  a  judgment 
in  favor  of  a  respondent  therein  for  his  costs 
should  be  vacated  on  motion.  In  re  Bd.  of 
Education,  11  N.  Y.  Supp.  780;  34  State 
Rep.  493;  19  Civ.  Proc.  420,  B'klyn  City  Ct. 

The  order  confirming  the  report  of  com- 


missioners to  estimate  the  value  of  lands 
taken  by  the  city  for  a  public  park,  under 
L.  1884,  c.  522,  directed  that  on  payment 
of  the  awards  the  owners  should  execute 
and  deliver  to  the  city  a  quitclaim  deed  of 
the  lands.  Plaintiff  refused  to  give  such 
deed  and  brought  this  action  to  recover  the 
award  made  to  her.  Held,  that  the  require- 
ment of  the  order  was  not  improper  and 
imposed  no  hardship  on  plaintiff,  and  that 
if  it  was  not  a  wise  precaution  the  remedy 
was  by  appeal  from  the  order  and  not  by 
way  of  resistance  to  it  in  an  action  to  re- 
cover the  award.  Ellis  v.  Mayor,  33  State 
Rep.  794;   11  N.  Y.  Supp.  394. 

The  confirmation  of  an  award  in  condem- 
nation proceedings  is  in  the  nature  of  a 
judgment,  and  the  statutory  limitation  is 
therefore  twenty  years  from  date  thereof. 
Supervisors  of  Erie  v.  City  of  Buffalo,  18 
N.  Y.  Supp.  635. 

A  property  owner  acquires  no  vested 
right  in  an  award  until  final  confirmation 
of  report  of  commissioners.  Schneider  v. 
Rochester,  90  Hun  171;  70  State  Rep.  290; 
35  N.  Y.  Supp.  786,  rev'g  8  Misc.  652;  61 
State  Rep.  63;  29  N.  Y.  Supp.  1005. 


§  3372.    Offer  to  purchase ;  costs. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legal  disability  to  con- 
vey title  to  real  property  the  plaintiff  before  service  of  his  petition  and  notice,  may 
make  a  written  offer  to  purchase  the  property  at  a  specified  price,  which  must 
within  ten  days  thereafter  be  filed  in  the  office  of  the  clerk  of  the  county  where  the 
property  is  situated;  and  which  can  not  be  given  in  evidence  before  the  commis- 
sioners, or  considered  by  them.     The  owner  may  at  the  time  of  the  presentation  of 
the  petition,  or  at  any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the  petition,  with 
proof  of  the  making  of  the  offer  and  its  acceptance,  enter  an  order  that  upon 
payment  of  the  compensation  agreed  upon,  he  may  enter  into  possession  of  the 
real  property  described  in  the  petition,  and  take  and  hold  it  for  the  public  use 
therein  specified.    If  the  offer  is  not  accepted,  and  the  compensation  awarded  by 
the  commissioners  does  not  exceed  the  amount  of  the  offer  with  interest  from  the 
time  it  was  made,  no  costs  shall  be  allowed  to  either  party.    If  the  compensation 
awarded  shall  exceed  the  amount  of  the  offer  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order,  direct  that  the 
defendant  recover  of  the  plaintiff  the  costs  of  the  proceeding,  to  be  taxed  by 
the  clerk  at  the  same  rate  as  is  allowed,  of  course,  to  the  defendant  when  he  is  the 
prevailing  party  in  an  action  in  the  supreme  court,  including  the  allowances  for 
proceedings  before  and  after  notice  of  trial  and  the  court  may  also  grant  an 
additional  allowance  of  costs,  not  exceeding  five  per  centum  upon  the  amount 
awarded.    The  court  shall  also  direct  in  the  final  order  what  sum  shall  be  paid 
to  the  general  or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend 
to  the  interests  of  any  defendant  upon  whom  other  than  personal  service  of  the 
petition  and  notice  may  have  been  made,  and  who  has  not  appeared,  for  costs, 
expenses  and  counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall  be 
paid.    If  a  trial  has  been  had,  and  all  the  issues  determined  in  favor  of  the  plain- 
tiff, costs  of  the  trial  shall  not  be  allowed  to  the  defendant,  but  the  plaintiff  shall 
recover  of  any  defendant  answering  the  costs  of  such  trial  caused  by  the  inter- 
position of  the  unsuccessful  defense,  to  be  taxed  by  the  clerk  at  the  same  rate 
as  is  allowed  to  the  prevailing  party  for  the  trial  of  an  action  in  the  supreme 
court 
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Where  the  charter  of  the  city  of  Rochester 
provided  at  the  time  that  the  city  might 
acquire  title  to  lands,  waters,  and  property 
in  the  maimer  prescribed  by  §§  3357-3384, 
a  landowner  whose  property  had  been  con- 
demned by  the  city  under  such  law,  and 
who  accepted  the  award,  and  conveyed  the 
land  to  the  city  on  payment  thereof,  re- 
serving all  rights  to  costs  and  allowances,  is 
entitled  to  recover  from  the  city,  under  sec- 
tion 3372,  the  costs  of  the  proceeding,  to  be 
taxed  as  provided  by  such  section.  Re  City 
of  Rochester,  181  N.  Y.  322;  73  N.  E.  1106. 

In  a  certain  case  where  an  offer  had  been 
made,  a  defendant  who  answered  in  opposi- 
tion to  the  condemnation  was  unsuccessful 
upon  the  trial  of  the  issues  raised,  but  the 
commissioners  allowed  him  more  than  the 
offer.  Held,  that  the  petitioner  was  en- 
titled to  costs  on  the  trial  of  the  issues  be- 
fore the  court,  and  the  defendant  to  costs 
in  the  proceedings  before  the  commissioners. 
Re  Village  of  Theresa,  121  App.  Div.  119; 
105  N.  Y.  Supp.  568. 

A  landowner  is  entitled  to  recover  the 
same  amount  of  costs  that  a  defendant  may 
recover  under  §  3251 — $10  for  the  proceed- 
ings before  notice  of  trial,  $15  after  such 
notice,  and  $30  costs  for  trial  of  an  issue 
of  fact,  and  $10  for  trial  exceeding  two 
days — where  the  compensation  awarded  by 
the  commissioners  under  §  3372,  exceeds 
the  amount  offered  by  the  corporation  seek- 
ing to  condemn  the  land,  with  interest  from 
the  time  the  offer  was  made,  when  he  has 
prevailed  in  the  supreme  court  after  trial. 
Re  Brooklyn  Union  Elevated  R.  Co.,  176  N. 
Y.  213;  68  N.  E.  249. 

Where  judgment  is  given  against  the  de- 
fendants on  the  trial  of  an  issue  raised  by 
the  answer  in  condemnation  proceedings, 
but  no  offer  was  made  by  the  plaintiff,  the 
plaintiff  is  entitled  to  trial  costs,  and  the 
defendants  to  costs  on  the  hearing  before 
the  commissioners,  under  §  3365,  authoriz- 
ing the  interposition  of  an  answer  to  the 
petition,  and  the  direct  provisions  of  sec- 
tion 3372.  New  York,  O.  A  W.  R.  Co.  v. 
McBride,  45  Misc.  516;  92  N.  Y.  Supp.  31. 

An  offer,  under  §  1436c  of  the  Greater 
New  York  charter,  of  an  owner  of  real 
property  to  sell  it  to  the  city  at  a  certain 
price,  after  condemnation  proceedings  have 
been  commenced,  may  be  made  by  the  at- 
torney of  the  owner  in  his  behalf,  only  when 
proof  is  given  at  the  time  the  offer  is  made, 
that  he  is  the  attorney  of,  and  has  been  au- 
thorized by,  the  owner  to  make  the  offer. 
Matter  of  City  of  N.  Y.,  112  App.  Div.  160; 
98  N.  Y.  Supp.  331.  Matter  of  City  of  N. 
Y.  112  App.  Div.  163;  98  N.  Y.  Supp.  334. 
Matter  of  City  of  N.  Y.,  112  App.  Div.  165; 
98  N.  Y.  Supp.  334. 

In  a  condemnation  proceeding  instituted 
by  the  rapid  transit  commission  under  the 
authority  of  the  Rapid  Transit  Act  (L. 
1894,  c.  752,  as  amd.  by  L.  1895,  c.  519), 
property  owners  to  whom  awards  have  been 
made  are  not  entitled  to  taxable  costs  as  in 
an  ordinary  special  proceeding.    Matter  of 


Low,  103  App.  Div.  530;  93  N.  Y.  Supp. 
262. 

The  counsel  fees  and  expenses  referred  to 
in  §  62  of  the  act  are  those  of  the  city  or 
corporation  counsel,  and  not  of  the  property 
owners.     lb. 

Compensation  and  expenses  of  commis- 
sioners of  appraisal  in  condemnation  pro- 
ceedings instituted  by  the  board  of  water 
supply  of  the  city  of  New  York — Deter- 
mined. Matter  of  Bensel,  124  N.  Y.  Supp. 
575,  716. 

In  condemnation  proceedings  instituted 
under  the  charter  of  the  city  of  New  York 
the  fees  to  the  commissioners  cannot  be 
taxed  before  the  confirmation  of  their  re- 
port. Matter  of  City  of  New  York,  140 
App.  Div.  203;   124  N.  Y.  Supp.  1053. 

Commissioners  of  appraisal  in  the  con- 
demnation of  property  concerning  which  a 
separate  report  was  made — Held,  entitled 
to  apply  for  the  taxation  of  their  fees  and 
expenses  without  considering  allowances 
made  to  them  in  respect  to  other  parcels 
of  land.  Matter  of  Bensel,  138  App.  Div. 
662;  123  N.  Y.  Supp.  217. 

The  number  and  character  of  the  cases 
before  them,  the  circumstances  under  which 
the  work  was  done,  the  amount  of  time  rea- 
sonably required  for  doing  it,  the  character 
and  quality  of  the  work  done  by  the  com- 
missioners and  the  amounts  of  their  awards 
may  all  be  considered  in  fixing  their  com- 
pensation, and  the  charge  for  services  per 
diem  is  not  conclusive.     lb. 

A  proceeding  by  a  county  to  acquire  prop- 
erty for  the  site  of  a  courthouse,  having 
been  discontinued  before  the  appointment 
of  commissioners  to  ascertain  the  compen- 
sation to  be  awarded,  only  the  taxable  costs 
of  the  parties  who  appeared,  the  motion 
costs,  and  costs  of  guardians  ad  litem  can 
be  awarded  against  the  county.  County  of 
Onondaga  v.  White,  38  Misc.  587 ;  77  N.  Y. 
Supp.  1074. 

In  condemnation  proceedings  taken  by  the 
city  of  New  York  under  L.  1897,  c.  59, 
when  a  bill  is  presented  for  taxation  for 
services  rendered  or  disbursements  made, 
sufficient  evidence  of  value  or  amount  must 
be  produced,  and  in  case  of  a  person  em- 
ployed by  the  corporation  council  as  ex- 
pert and  witness  in  behalf  of  the  city, 
the  production  of  the  written  agreement 
specifying  the  amount  of  compensation  to  be 
paid,  is  not  sufficient,  it  not  being  binding 
upon  the  city,  and  not  establishing  the  value 
of  the  services  rendered.  Matter  of  Mayor, 
etc.,  of  N.  Y.,  72  App.  Div.  113;  76  N.  Y. 
Supp.  137. 

The  holder  of  an  unexpired  lease  of  prem- 
ises taken  in  a  condemnation  proceeding  is 
an  owner  within  §  3358,  and  if  he  is  a 
resident  and  not  under  legal  disability  to 
convey  real  property,  and  no  offer  to  pur- 
chase is  seined  on  him,  he  is  entitled  to  costs 
caused  by  the  neglect.  People  v.  Thornton, 
122  App.  Div.  287 ;   106  N.  Y.  Supp.  704. 

Commissioners  in  condemnation  proceed- 
ings instituted  by  the  city  of  New  York  for 


4962 


CONDEMNATION    OF   REAL   PROPERTY. 


13372 
c23,tl 


purposes  of  the  water  supply  may  allow 
parties'  and  attorneys'  costs,  counsel  fees, 
etc.,  under  §  496  of  the  city  charter,  notwith- 
standing the  enactment  of  L.  1905,  c.  725. 
Matter  of  City  of  New  York,  125  App.  Div. 
219;  109  N.  Y.  Supp.  652. 

The  court  is  only  permitted  to  award  an 
extra  allowance  to  commissioners  in  a  street 
opening  proceeding  in  cases  which  are  more 
difficult  than  the  ordinary  proceeding  of  that 
character.  Matter  of  City  of  N.  Y.,  49  Misc. 
609;   99  N.  Y.   Supp.   1109. 

Laws  of  1906,  c.  658,  preventing  the  grants 
ing  of  extra  allowance  to  commissioners  in 
difficult  cases  has  no  application  to  pro- 
ceedings pending  at  the  time  of  its  passage 
in  which  any  steps  had  actually  been  taken 
by  the  commissioners.  Matter  of  City  of 
N.  Y.,  102  N.  Y.  Supp.  836. 

This  section  does  not  authorize  separate 
bills  of  costs  against  defendants  who  an- 
swer jointly  in  a  proceeding  to  condemn 
land  owned  by  them  as  partners.  City  of 
Syracuse  v.  Benedict,  86  Hun  343 ;  33  N.  Y. 
Supp.  944. 

In  a  condemnation  proceeding,  defendant 
interposed  an  answer.  A  trial  was  had  be- 
fore a  referee,  on  whose  report  judgment 
was  rendered  for  plaintiff.  Held,  that  de- 
fendant was  not  entitled  to  the  costs  of  the 
trial;  but  would,  however,  be  entitled  to 
costs  on  the  proceeding  before  the  com- 
missioners to  assess  damages,  as  the  trial 
referred  to  is  that  which  takes  place  pre- 
liminary to  the  appointment  of  the  com- 
missioners. City  of  Johnstown  v.  Freder- 
ick, 35  App.  Div.  44;  64  N.  Y.  Supp.  412. 

Under  §  3372,  providing  that  in  a  con- 
demnation proceeding,  if  no  offer  has  been 
made,  or  the  recovery  is  in  excess  of  the 
offer,  the  court  shall  direct  that  defend- 
ant recover  his  costs,  defendant  would 
be  entitled  to  the  fees  of  his  witnesses  pro- 
duced before  the  commissioners  assessing 
the  damages.     lb. 

In  proceedings  by  a  city  for  condemnation 
of  real  property,  the  plaintiff  made  no 
written  offer  to  purchase  the  property  before 
the  service  or  filing  of  its  original  petition, 
but  the  amount  awarded  to  the  owners  by 
the  commissioners  was  deposited  upon  the 
filing  of  their  report,  which  was  subse- 
quently set  aside,  and  the  petition  was 
amended.  Held,  that  the  deposit  so  made 
was  not  equivalent  to  an  offer  to  purchase 
the  property  contemplated  by  §  3372.  City 
of  Svracuse  v.  Stacey,  45  App.  Div.  260;  60 
N.  Y.  Supp.  1106. 

The  extra  allowance  of  costs,  "not  ex- 
ceeding five  per  cent,  upon  the  amount 
a  warded, "  recoverable  by  a  defendant  in 
condemnation  proceedings,  if  no  written  of- 
fer to  purchase  the  property  is  made,  is 
a  matter  resting  largely  in  the  discretion 
of  the  court.     lb. 

The  provision  authorising  an  extra  al- 
lowance in  condemnation  proceedings  when 
the  compensation  awarded  exceeds  the 
amount  of  plaintiff's  offer,  applies  only  to 
proceedings  under  the  general  condemnation 
law,  and  not  to  proceedings  under  a  subse- 


quent special  statute  which  does  not  provide 
for  any  offer.  City  of  Brooklyn  v.  Long 
Island  Water  Co.,  148  N.  Y.  107 ;  42  N.  E. 
413,  affi'g  88  Hun  176;  34  N.  Y.  Supp.  991. 

Where  the  owners  are  under  legal  dis- 
ability to  convey  they  are  not  entitled  to 
costs  and  the  additional  allowance  of  five 
per  cent,  on  an  award,  though  no  offer  to 
purchase  was  made  by  the  petitioner.  Man- 
hattan Ry.  Co.  v.  McKee,  1  App.  Div.  488; 
37  N.  Y.  Supp.  269. 

General  Condemnation  Law  and  Grade 
Crossing  Law  is  each  complete  in  itself, 
and  each  for  itself  prescribes  a  system  of 
procedure,  and  they  are  not  so  related  as  to 
make  them  in  pari  materia,  and  hence  that 
provision  of  the  former  (§  3372),  allowing 
extra  allowances  for  costs,  does  not  ap- 
ply to  the  latter.  Matter  of  Grade  Cross- 
ing Commissioners,  20  App.  Div.  271 ;  46  N. 
Y.  Supp.  1070;  and  see  19  Misc.  230;  43 
N.  Y.  Supp.  1073. 

Where  a  petition  was  presented  to  the 
court  for  condemnation  of  property,  and 
petitioner  made  no  offer  to  purchase,  but 
the  owner  served  no  answer,  and  no  refer- 
ence was  ordered,  and  the  only  proceedings 
had  were  the  assessment  of  damages  by 
commissioners  appointed,  who  awarded  de- 
fendant a  certain  sum,  no  issue  was  raised 
as  contemplated  by  §  3367,  and  hence  de- 
fendant was  not  entitled  to  a  trial  fee  as 
part  of  the  costs  of  the  proceeding.  Village 
of  St.  Johnsville  v.  Cronk,  55  App.  Div. 
633;  67  N.  Y.  Supp.  419. 

§  3372,  providing  that  an  extra  allow- 
ance may  be  granted  in  condemnation  pro- 
ceedings, abrogates  the  rule  that  such  al- 
lowance is  confined  solely  to  actions,  and 
could  not  be  granted  in  special  proceed- 
ings, and  applies  to  all  condemnation  pro- 
ceedings, whether  taken  under  the  Code  of 
Civil  Procedure  or  under  a  special  law. 
City  of  Brooklyn  v.  Long  Island  Water- 
Supply  Co.,  10  Misc.  650;  32  N.  Y.  Supp. 
182,  Sp.  T. 

Commissioners  have  no  authority  to  fix 
any  allowance  for  counsel  fees;  power  is 
vested  in  the  court.  Matter  of  Daly,  91 
Hun  641;  37  N.  Y.  Supp.  128;  72  State 
Rep.  735. 

Where  no  allegation  in  petition,  nor  any 
evidence  that  an  offer  had  been  made  to 
defendant,  he  is  entitled  to  costs.  Manhat- 
tan Ry.  Co.  v.  Kent,  80  Hun  557;  30  N. 
Y.  Supp.  958. 

Proceedings  before  commissioners  not  a 
trial,  for  which  a  trial  fee  can  be  taxed. 
Manhattan  Ry.  Co.  v.  Kent,  80  Hun  559; 
30  N.  Y.  Supp.  959. 

Costs  on  the  preliminary  hearing  can  be 
allowed  only  in  case  the  petition  is  dis- 
missed. Dansville  &  Mt.  M.  R.  R.  Co.  v. 
Hammond,  77  Hun  39;  28  N.  Y.  Supp.  454; 
59  State  Rep.  49. 

W7hen  lands  of  several  owners  are  em- 
braced in  the  petition,  and  the  case  is  heard 
together,  though  separate  orders  are  en- 
tered, it  constitutes  but  one  proceeding. 
For  one  petition  there  can  be  but  one  ap- 
peal, and  one  bill  of  costs.    Matter  of  Pros- 
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pect  Park  A  O.  I.  R.  R.  Co.,  67  N.  Y.  371; 
below,  8  Hun  30. 

Reasonable  compensation  is  all  that  the 
court  can  permit  to  be  paid  for  services  of 
a  surveyor  in  proceedings  to  acquire  title 
to  lands  under  L.  1884,  c.  522.  Matter  of 
Dept.  of  Public  Parks,  32  State  Rep.  836. 

The  approval  of  the  bill  of  a  surveyor  is 
not  conclusive  or  final,  but  is  subject  to 
examination  and  action  by  the  court  which 
appointed  them.  The  court  may  examine 
witnesses  on  that  subject  or  direct  a  refer- 
ence to  take  evidence  necessary  for  intelli- 
gent action.  The  extent  of  territory  sur- 
veyed, the  number  of  descriptions  furnished, 
the  time  employed  on  the  work,  and  the 
salaries  paid  to  competent  surveyors  for 
similar  work,  are  all  facts  which  may  be 
considered  in  determining  the  reasonable- 
ness of  the  charge.  Testimony  as  to  the 
number  of  maps  made  and  the  length  of 
time  employed  in  the  work  is  proper  and 
admissible.     lb. 

Defendants  interposed  an  answer,  but,  by 
stipulation,  it  was  withdrawn.  On  appli- 
cation at  Special  Term  for  confirmation  of 
the  commissioner's  report,  defendants  asked 
for  costs  as  in  an  action  where  a  trial  had 
been  had,  and  for  an  additional  allowance. 
It  was  conceded  that  no  offer  had  been  made 
to  purchase  the  property  at  a  specified 
price.  The  court  denied  defendants'  appli- 
cation, on  the  ground  that  it  had  not  the 
power  to  grant  it,  allowing  him  $25,  de- 
fendants' costs  of  course  before  trial. — 
Held,  that  the  court  has  power  to  grant  an 
additional  allowance  of  costs  where  no  offer 


to  purchase  has  been  made,  even  where  no 
answer  has  been  interposed,  and  the  pro- 
ceeding was  not  difficult  or  extraordinary, 
but  that  the  bearing  was  not  a  trial,  and 
that  defendant  was  not  entitled  to  a  trial 
fee.  In  such  proceeding  the  amount  of 
costs  to  be  recovered  is  not  controlled  by 
subdivision  3  of  §  3251  of  the  Code,  for  the 
hearing  before  the  commissioners  is  not  in 
any  sense  a  motion  or  a  reference,  nor  is  it 
controlled  by  §  1015,  for  it  is  not  the  taking 
of  an  account.  Matter  of  Lake  Shore  &  M. 
S.  Ry.  Co.,  48  State  Rep.  360;  20  N.  Y. 
Supp.  573;  65  Hun  538. 

if  the  award  exceeds  the  offer,  defendant 
is  entitled  to  costs,  and  an  allowance  of 
five  per  cent,  on  the  excess  over  the  offer  is 
proper.  U.  S.  v.  Engeman,  27  Abb.  N.  C. 
141,  U.  S.  Circuit  Ct.,  Benedict,  J. 

The  additional  allowance  is  intended  as 
an  indemnity  to  the  party  succeeding  in  the 
litigation,  the  amount  of  which  is  to  be 
fixed  by  the  court  according  to  the  facts 
of  each' case.  St.  Lawrence  &  Ad.  R.  R.  Co. 
v.  DeCamp,  23  N.  Y.  Supp.  544. 

The  fact  that  a  plaintiff  became  entitled 
to  the  cost  of  the  trial  of  the  issue  made 
by  the  pleading,  does  not  deprive  defend- 
ants of  their  right  to  other  taxable  costs  in 
the  proceedings;  §  3372  gives  to  a  defend- 
ant in  such  proceedings,  in  case  an  award 
is  obtained  greater  than  the  offer  made,  an 
absolute  right  to  taxable  costs  of  which  he 
cannot  be  deprived  by  the  court.  Manhat- 
tan Ry.  Co.  v.  Taber,  78  Hun  434;  60  State 
Rep.  781;  29  N.  Y.  Supp.  220. 


§  3373.    Judgment,  how  docketed  and  enforced. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached  to  the  judgment- 
roll  in  the  proceeding,  and  the  amount  directed  to  be  paid,  either  as  compensation 
to  the  owners,  or  for  the  costs  or  expenses  of  the  proceeding,  shall  be  docketed  as  a 
judgment  against  the  person  who  is  directed  to  pay  the  same,  and  it  shall  have  all 
the  force  and  effect  of  a  money  judgment  in  an  action  in  the  supreme  court,  and 
collection  thereof  may  be  enforced  by  execution  and  by  the  same  proceedings  as 
judgments  for  the  recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation  awarded,  and  costs 
of  the  proceeding,  if  any,  has  been  made,  as  directed  in  the  final  order,  and  a  cer- 
tified copy  of  such  order  has  been  served  upon  the  owner,  he  shall,  upon  demand 
of  the  plaintiff,  deliver  possession  thereof  to  him,  and  in  case  possession  is  not 
delivered  when  demanded,  the  plaintiff  may  apply  to  the  court  without  notice, 
unless  the  court  shall  require  notice  to  be  given,  upon  proof  of  such  payment  and 
of  service  of  the  copy  order,  and  of  the  demand  and  non-compliance  therewith, 
for  a  writ  of  assistance,  and  the  court  shall  thereupon  cause  such  writ  to  be  issued, 
which  shall  be  executed  in  the  same  manner  as  when  issued  in  other  cases  for  the 
delivery  of  possession  of  real  property. 


Payment.  —  Pending  proceedings  by  a 
municipality  to  acquire  title  to  lands  be- 
longing to  a  married  woman,  for  a  public 
improvement,  the  owner  died  intestate, 
leaving  C,  her  husband  and  four  infant 
children  surviving.  C.  was  appointed 
guardian  of  the  children,  and  gave  the 
statutory  bond;  and  award  was  made  for 
the  entire  fee  of  the  premises;  C.  was  then 
in  possession;  he  received  the  sum  awarded, 


receipting  therefor  as  guardian.  In  pro- 
ceedings by  one  of  the  children  upon  his 
arrival  of  age  for  an  accounting  by  his 
father,  as  guardian, — Held,  that  the  latter 
was  entitled  to  a  life  interest  in  the  fund 
as  tenant  by  curtesy;  that  he  was  not  es- 
topped from  claiming  the  same  by  the  fact 
tuat  he  signed  the  receipt  as  guardian; 
that  the  court  had  power  in  the  condemna- 
tion proceedings  to  direct  the  payment  of 
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the  fund  to  him  without  security  beyond 
that  given  by  him  as  guardian;  and  that 
the  petitioner  had  no  right  to  demand  im- 
mediate payment,  when  he  became  of  age, 
of  his  share  of  the  fund.  Matter  of  Peti- 
tion of  Camp,  126  N.  Y.  377. 

Until  compensation  is  made  in  condemna- 
tion proceedings,  the  owner  of  land  has  a 
right  to  mortgage  or  convey  the  same;  and 
any  such  mortgage  or  conveyance  effects  an 
equitable  assignment  of  the  award,  which 
gives  to  the  grantee  or  mortgagee  an  equi- 
table lien  on  the  damages  awarded.  Engel- 
hardt  v.  City  of  B'klyn,  3  Misc.  30,  B'klyn 
City  a. 

An  award  was  made  by  commissioners  ap- 
pointed in  a  proceeding  to  take  land  for  rail- 
way purposes  and  the  court  ordered  the 
money  paid  to  B.,  a  mortgagee.  Attorneys, 
who  claimed  to  have  represented,  certain 
owners  during  the  trial,  obtained  an  order 
allowing  them  a  sum  for  their  services  to  be 
paid  out  of  the  award. — Held,  that  the  court 
had  no  power  to  make  such  an  allowance. 
Bruyn  v.  N.  Y.,  W.  S.  &  B.  R.  R.  Co.,  17 
Week.  Dig.  471. 

Where  real  property  belonging  to  a  mar- 
ried man  is  taken  by  the  exercise  of  the 
right  of  eminent  domain,  during  coverture, 
upon  the  appraisement  and  payment  of  the 
value  to  the  owner  of  the  fee,  an  absolute 
title  is  acquired  divested  of  any  inchoate 
right  of  dower  existing  in  his  wife.  Mat- 
ter of  Brooklyn  Bridge,  75  Hun  558. 

Recording  under  Railroad  Act. — Held, 
that  the  fact  that  the  order  of  confirmation 
had  not  been  recorded  as  required  did  not 
affect  its  conclusive  character.  Oberfelder 
v.  Met  El.  R.  Co.,  138  N.  Y.  181. 

It  is  sufficient  if  the  order  of  confirma- 
tion of  the  report  of  the  commissioners  be 
recorded  in  full  in  the  office  of  the  county 
clerk  of  the  county  in  which  the  land  is 
situated;  it  is  not  necessary  that  it  be 
recorded  in  the  book  of  conveyances.  Re- 
cording the  original  order  which  remained 
on  file  in  the  same  office  is  a  substantial 
compliance  with  the  statute.  Lent  v.  N.  Y. 
&  Mass.  Ry.  Co.,  130  N.  Y.  504;  42  State 
Rep.  592,  rev'g  28  State  Rep.  82;  55  Hun 
181. 

It  was  held,  that  the  amendment  of  1876 


to  the  General  Railroad  Act  effected  a  ma- 
|  terial  change  in  the  law  in  respect  to  the 
question  raised  upon  this  appeal.  The 
company  was  no  longer  concluded  by  the  or- 
der confirming  the  report.  Their  duty  to 
pay  did  not  then  arise  nor  did  their  right 
to  discontinue  the  proceedings  then  cease. 
The  duty  to  pay,  as  well  as  the  landowner's 
right  to  sue  for  the  award,  was  made  to 
depend  upon  the  recording  of  the  order. 
And  the  right  to  discontinue  the  proceed- 
ings did  not  end  until  thirty  days  after 
recording  of  the  order,  or  thirty  days  after 
notice  in  writing  that  it  had  been  recorded 
by  some  other  party  to  the  proceedings. 
Under  the  section  as  amended,  title  to  the 
land  vested  in  the  corporation  upon  the 
recording  of  the  order  and  payment  or  de- 
posit of  the  award.  But  no  debt  was  cre- 
ated against  the  corporation  until  the  order 
was  recorded;  and  if  the  company  neg- 
lected to  have  that  act  performed,  any  other 
party  to  the  proceedings  could  cause  it  to 
be  done  and  thereby  establish  the  company's 
liability  to  pay  the  award.  It  follows  that 
no  cause  of  action  existed  against  the  cor- 
poration in  favor  of  the  landowner  for  the 
amount  of  the  award  until  the  original,  or 
a  certified  copy,  of  the  order  was  recorded, 
and  hence  an  allegation  of  that  fact  was 
essential  in  the  complaint.     lb. 

In  an  action  under  the  General  Railroad 
Act,  to  recover  the  amount  of  an  award  for 
land  taken  for  railroad  purposes,  it  ap- 
peared that  defendant  was  the  successor  of 
the  P.  &  E.  R  R.  Co.,  that  the  original 
order  confirming  the  commissioners'  report 
was  delivered  by  the  counsel  for  that  com- 
pany to  the  county  clerk,  and  wis  copied 
at  full  length  in  a  book  indorsed  P.  &  E. 
R.  R.  Co.  orders,  with  the  words  "entered 
and  recorded"  at  the  end  thereof.  Defend- 
ant claimed  that  the  order  should  have  been 
recorded  in  the  book  of  deeds,  and  that  the 
recording  of  the  original  order,  instead  of 
a  certified  copy  thereof,  was  not  in  compli- 
ance with  the  law. — Held,  untenable;  that 
there  was  a  substantial  compliance  with  the 
statute,  and  defendant,  having  caused  the 
order  to  be  recorded  as  it  was,  it  would  not 
be  permitted  to  object.  Morgan  v.  N.  Y.  & 
Mass.  Ry.  Co.,  130  N.  Y.  692. 


§  3374.     [Am'd,  1894.]     Abandonment  and  discontinuance  of  proceeding. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time  after  the  presenta- 
tion of  the  petition  and  before  the  expiration  of  thirty  days  after  the  entry  of 
the  final  order,  upon  eight  days'  notice  of  motion  to  all  other  parties  to  the  proceed- 
ing who  have  appeared  therein  or  upon  an  order  to  show  cause,  the  court  may,  in 
its  discretion,  and  for  good  cause  shown,  authorize  and  direct  the  abandonment  and 
discontinuance  of  the  proceeding,  upon  payment  of  the  fees  and  expenses,  if  any, 
of  the  commissioners,  and  the  costs  and  expenses  directed  to  be  paid  in  such  final 
order,  if  such  final  order  shall  have  been  entered,  and  upon  such  other  terms  and 
conditions  as  the  court  may  prescribe;  and  upon  the  entry  of  the  order  granting 
such  application  and  upon  compliance  with  the  terms  and  conditions  therein  pre- 
scribed, payment  of  the  amount  awarded  for.  compensation,  if  such  compensation 
shall  have  been  theretofore  awarded,  shall  not  be  enforced,  but  in  such  case,  if 
such  abandonment  and  discontinuance  of  the  proceeding  be  directed  upon  the 
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application  of  the  plaintiff,  the  order  granting  such  application,  if  permitting  a 
renewal  of  such  proceedings,  shall  provide  that  proceedings  to  acquire  title  to 
such  lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff  without  a 
tender  or  deposit  in  court  of  the  amount  of  the  award  and  interest  thereon. 

Am'd   L.    1894,   c.   475.     The   amendment   of    1804   substantially   changed   the  whole 
section. 


§  3374  does  not  give  an  absolute  right  to 
plaintiff  to  discontinue  a  proceeding,  and 
the  court  should  not,  without  the  gravest 
reasons,  long  after  the  confirmation  of  the 
report  of  commissioners  on  plaintiff's  mo- 
tion permit  a  continuance  and  a  recom- 
mencement. New  York  Cent.  &  H.  R.  R. 
Co.  v.  Marshall,  127.  App.  Div.  534;  112  N. 
Y.  Supp.  33. 

When  the  plaintiff  seeks  to  discontinue 
before  the  appointment  of  commissioners,  a 
landowner  has  no  right  to  compel  the  ap- 
pointment of  commissioners,  so  as  to  ob- 
tain his  expenses,  etc.  Onondaga  County 
v.  White,  38  Misc.  587;  77  N.  Y.  Supp. 
1074. 

Condemnation  proceedings  instituted  by  a 
city  may  be  discontinued  as  to  a  part  of 
the  property  proposed  to  be  taken,  where  it 
was  unable  to  acquire  the  whole  and  a  por- 
tion that  they  could  acquire  would  by  rea- 
son thereof  be  of  no  use  for  the  purpose 
sought,  without  abandoning  the  proceedings 
in  toto.  Matter  of  Mayor,  etc.,  of  N.  Y., 
52  Misc.  319;   102  Supp.  159. 

A  finding  that  the  defendant  is  the  owner 
of  the  premises  instead  of  owning  a  mere 
easement  therein,  as  alleged  in  the  petition, 
does  not  require  a  dismissal  of  the  proceed- 
ing, and  the  petitioner  should  be  allowed  to 
continue  ft  for  the  purpose  of  acquiring  all 
the  defendant's  title  even  if  it  become  nec- 


essary to  amend  some  of  the  allegations  of 
the  petition.  City  of  Geneva  v.  Hensen, 
195  N.  Y.  447;  88  N.  E.  1104. 

Under  the  New  York  City  Revised  Char- 
ter of  1901,  §  1000,  the  board  of  estimate 
and  apportionment  has  power  to  rescind  a 
resolution  fixing  a  date  for  the  vesting  of 
title  in  the  city  to  land  sought  to  be  ac- 
quired in  a  street  opening  proceeding  and 
to  direct  the  corporation  counsel  to  discon- 
tinue the  proceeding  as  to  a  part  of  the 
land  so  affected,  when  such  step  is  taken 
before  the  vesting  of  title  on  confirmation 
of  the  final  report  in  accordance  with  §  990. 
Matter  of  City  of  N.  Y.,  127  App.  Div.  650; 
111  N.  Y.  Supp.  895. 

§  3374,  regulating  costs  on  application 
for  "an  abandonment  or  discontinuance  of 
proceedings"  for  condemnation,  does  not 
apply  to  motions  to  set  aside  such  proceed- 
ings. Matter  of  Village  of  Le  Roy,  35  App. 
Div.  177;  55  N.  Y.  Supp.  149. 

Right  to  discontinue  rests  in  the  discre- 
tion of  the  court.  Matter  of  South  Market 
Street,  76  Hun  85;  57  State  Rep.  471;  27 
N.  Y.  Supp.  843. 

The  city  of  N.  Y.  may  discontinue  con- 
demnation proceedings  at  any  time  before 
the  report  of  the  commissioners  is  finally 
confirmed.  Matter  of  Board  of  Education 
of  N.  Y.,  59  App.  Div.  258;"  69  N.  Y.  Supp. 
572. 


§  3375.     [Am'd,  1895.]     Appeal  from  final  order.    Stay. 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court  from  the 
final  order,  within  the  time  provided  for  appeals  from  orders  by  title  four  of 
chapter  twelve  of  this  act;  and  all  the  provisions  of  such  chapter  relating  to 
appeals  to  the  appellate  division  of  the  supreme  court  from  orders  of  the  Special 
Term  shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review  all  the 
proceedings  subsequent  to  the  judgment,  but  the  judgment  and  proceedings  ante- 
cedent thereto  may  be  reviewed  on  such  appeal,  if  the  appellant  states  in  his  notice 
that  the  same  will  be  brought  up  for  review,  and  exceptions  shall  have  been  filed 
to  the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case  and  exceptions 
shall  have  been  made,  settled  and  allowed,  as  required  by  the  provisions  of  this 
act  for  the  review  of  the  trial  of  actions  in  the  supreme  court  without  a  jury. 
The  proceedings  of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal,  except 
by  order  of  the  court,  upon  notice  to  him,  and  the  appeal  shall  not  affect  his  pos- 
session of  the  property  taken,  and  the  appeal  of  a  defendant  shall  not  be  heard 
except  on  his  stipulation  not  to  disturb  such  possession. 

Am'd  L.  1895,  c.  946. 


The  right  of  petitioner  to  maintain  con- 
demnation proceedings  may  be  reviewed  on 
appeal  from  an  order  confirming  the  report 
of  commissioners  of  appraisal.  Queens 
Terminal  Co.  v.  Schmuck,  147  App.  Div. 
502;  132  N.  Y.  Supp.  159. 

In  proceedings  by  the  water  commission- 
ers of  a  village  for  the  condemnation  of 


lands,  the  right  of  an  owner  to  an  award 
is  not  affected  by  the  taking  of  an  appeal 
and  the  setting  aside  of  the  report  and  the 
granting  of  a  new  appraisal  upon  which  a 
larger  award  is  made  only  entitle  him  to 
interest  upon  the  additional  amount.  Mat- 
ter of  Water  Comrs.  of  White  Plains,  195 
N.  Y.  602. 
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the  fund  to  bim  without  aecurity  beyond 
that  given  by  him  as  guardian;  and  that 
the  petitioner  had  no  right  to  demand  im-  j 
mediate  payment,  when  ne  became  of  age, 
of  his  share  of  the  fund.  Matter  of  Peti- 
tion of  Camp,  126  N.  Y.  377. 

Until  compensation  is  made  in  condemna- 
tion proceedings,  the  owner  of  land  has  A 
right  to  mortgage  or  convey  the  same;  and 
any  such  mortgage  or  conveyance  effects  an 
equitable  assignment  of  the  award,  which 
gives  to  the  grantee  or  mortgagee  an  equi- 
table lien  on  the  damages  awarded.  En^ol- 
hardt  v.  City  of  B'klyn,  3  Mibc.  30,  Blclvn 
City  a. 

An  award  was  made  by  commissioners  an 
■  '  !  land  for  rail 
:  ordered  the 
money  paid  to  B.,  a  mortgagee.  Attorney  - 
who  claimed  to  have  represented  certain 
owners  during  the  trial,  obtained  an  ordi  r 
allowing  them  a  sum  for  their  services  to  be 

dd  out  of  the  award. — Held,  that  the  con  i -1 
I  no  power  to  make  such  an  allows  n< . 
Bruyn  v.  N.  Y.,  W.  S.  fe  B.  R.  R.  Co.,  i: 
Week.  Dig.  471. 

Where  real  property  belonging  to  a  ni.ir 
lied  man  is  taken  by  the  exercise  of  tin 
right  of  eminent  domain,  during  covert.ii 
upon  the  appraisement  and  payment  of  tli. 
value  to  the  owner  of  the  fee,  an  absol  ; 
title  is  acquired  divested  of  any  inehoa!, 
right  of  dower  existing  in  his  wife.  M:  ■ 
tor  of  Brooklyn  Bridge,  75  Hun  558. 

Recording  under  Railroad  Act.— Held 
that  the  fact  that  the  order  of  conAnnatim 
had  not  been  recorded  aa  required  did  no* 
affect   its   conclusive   character.     OberfcM 
v.  Met  El.  R.  Co.,  138  N.  Y.  181. 

It  is  sufficient  if  tbe  order  of  confirm 
tion  of  the  report  of  the  commissioners  hi 
recorded  in  full  in  the  office  of  the  corn 
clerk  of  the  county  in  which  the  land  i 
situated;  it  is  not  necessary  thai,  it  bi 
recorded  in  the  book  of  conveyances.  Be 
cording  the  original  order  which  remain. 
on  file  in  the  same  office  is  a  substami 
compliance  with  the  statute.  Lent  v.  N.  Y 
&  Maes.  Ry.  Co.,  130  N.  Y.  504;  42  SUi. 
Rap.  592,  rev'g  28  State  Rep.  82;   55  Hut 


to  the  General  Railroad  Act  effected  a  ma- 
terial change  in  the  law  in  respect  to  the 
question  raised  upon  this  appeal.  The 
company  was  no  longer  concluded  by  the  or- 
der confirming  the  report  Their  duty  to 
pay  did  not  then  arise  nor  did  their  right 
to  discontinue  the  proceedings  then  cease. 
The  duty  to  pay,  as  well  as  the  landowners 
right  to  sue  for  the  award,  waa  made  to 
depend  upon  the  recording  of  the  order. 
And  the  right  to  discontinue  the  proceed- 
ings did  not  end  until  thirty  days  after 
TceordiTuy  of  tW  order,  or  thirty  dnvs  after 
notice  in  writing  that  it  had  been  recorded 


181. 


3  the 
land  vested  in  the  corporation  upon  the 
recording  of  tlie  order  and  payment  or  de- 
posit of  the  award.  But  no  debt  was  cre- 
l  ated  "gainst  the  corporation  until  the  order 
|  was  record ed ;  and  if  the  company  neg- 
I  Icetcd  to  hiive  that  set.  performed,  any  other 
party  to  the  proceedings  could  cause  it  to 
|  t>e  done  and  thereby  establish  the  company's 
I  liability  to  pay  the  award.  It  follows  thst 
no  cause  of  action  existed  against  the  cor- 
!  jioration  in  favor  of  the  landowner  for  the 
[amount  of  the  award  until  the  original,  or 
n  certified  copy,  of  the  order  was  recorded, 
and  hence  an  allegation  of  that  fact  was 
essential  in  the  complaint.  lb. 
,  In  an  action  under  the  General  Railroad 
I  Act,  to  recover  the  amount  of  an  award  for 
!  land  taken  for  railroad  purposes,  it  ap- 
jira.ri'd  that  defendant  was  the  successor  of 
the  P.  S.  E.  R.  H.  Co.,  that  the  original 
order  confirming  the  commissi  oners'  report 
was  delivered  hy  the  counsel  for  that  com- 
|  pnny  to  the  county  clerk,  and  \ma  copied 
I  at  full  length  in  a  book  indorsed  P.  1  E, 
R.  R.  Co.  orders,  with  the  words  "mtered 
and  recorded"  at  the  end  thereof.  Defend- 
iint  claimed  thai  flic  order  should  have  been 
recorded  in  the  book  of  deeds,  and  that  tbe 
recording  of  the  original  order,  instead  of 
a  certified  copy  thereof,  was  not  in  compli- 
ance with  the  law.— Held,  untenable;  thit 
there  was  a  sub-i initial  compliance  with  the 
statute,  and  defendant,  having  caused  the 
order  to  1*  recorded  as  it  was,  it  would  not 
Ik-  permitted  to  object-.  Morgan  v.  N.  Y.  C 
Mass.  Ry.  Co.,  130  N.  Y.  602. 


It  was  held,  that  the  amendment  of  1- 

§  3374.     [Am'd,  1894.]     Abandonment  and  discontinuance  of  proceeding. 

Upon  the  application  of  the  plaintiff  lo  be  made  at  any  time  aft 
tion  of  the  petition  and  before  the  ex]'ir:ilion   of  thirty  days   aftei 
the  final  order,  upon  eight  days'  notice  ■■!'  m,'  imi  to  nil  other  parties 
ing  who  have  appeared  therein  or  upon  an  order  to  show  cause 
its  discretion,  and  for  good  cause  shown,  notlinrize  and  direct, 
discontinuance  of  the  proceeding',  upon  iiuyim-nt  of  the  fees 
of  the  commissioners,  and  the  costs  and  excuses  directed 
order,  if  such  final  order  shall  have  been  entered,  and 
conditions  as  the  court  may  prescribe;  and  upon  the 
such  application  and  upon  compliance  with  the  tens'' 
scribed,  payment  of  the  amount  awarded  for.  cow 
shall  have  been  theretofore  awarded,  shall  not 
such  abandonment  and  discontinuance  of  " 
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application  of  the  plaintiff,  the  order  granting  such  application,  if  permitting  a 
renewal  of  such  proceedings,  shall  provide  that  proceedings  to  acquire  title  to 
such  lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff  without  a 
tender  or  deposit  in  court  of  the  amount  of  the  award  and  interest  thereon. 

Ara'd    L.    1894,    c.    475.     The   amendment   of    18B4    substantially    changed   the   whole 


§  3374  does  not  give  an  absolute  right  to 
plaintiff  to  discontinue  a  proceeding,  and 
the  court  should  not,  without  the  gravest 
reasons,  long  after  the  confirmation  of  the 
report  of  commissioners  on  plaintiff's  mo- 
tion permit  a  continuance  and  a  recom- 
mencement. New  York  Cent,  i  11.  R.  G. 
Co.  v.  Marshall,  127.  App.  Div.  634;  112  N. 
Y.  Supp.  33. 

When  the  plaintiff  seeks  to  discontinue 
before  the  appointment  of  commissioners,  a 
landowner  has  no  right  to  compel  the  ap- 
pointment of  commissioners,  so  as  to  ob- 
tain his  expenses,  etc.  Onondaga  County 
v.  White,  38  Misc.  587;  77  N.  Y.  Supp. 
1074. 

Condemnation  proceedings  instituted  by  a 
city  may  be  discontinued  aa  to  a  part  of 
the  property  proposed  to  be  taken,  where  it 
was  unable  to  acquire  the  whole  and  a  por- 
tion that  they  could  acquire  would  by  rea- 
son thereof  be  of  no  use  for  the  purpose 
Bought,  without  abandoning  the  proceedings 
in  toto.  Matter  of  Mayor,  etc.,  of  N.  Y., 
52  Misc.  319;   102  Supp.  160. 

A  finding  that  the  defendant  is  the  owner 
of  the  premises  instead  of  owning  a  mere 
easement  therein,  as  alleged  in  the  petition, 
does  not  require  a  dismissal  of  the  proceed- 
ing, and  the  petitioner  should  be  allowed  to 
continue  *t  for  the  purpose  of  acquiring  all 
the  defendant's  title  even  if  it  become  nec- 


essary to  amend  some  of  the  allegations  of 
the  petition.  City  of  Geneva  v.  Hensen, 
195  N.  Y.  447;  88  N.  E.  1104. 

Under  the  New  York  City  Revised  Char- 
ter of  1901,  §  1000,  the  board  of  estimate 
and  apportionment  has  power  to  rescind  a 
resolution  fixing  a  date  for  the  vesting  of 
title  in  the  city  to  land  Bought  to  be  ac- 
quired in  a  street  opening  proceeding  and 
to  direct  the  corporation  counsel  to  discon- 
tinue the  proceeding  as  to  a  part  of  the 
land  so  affected,  when  such  step  is  taken 
before  the  vesting  of  title  on  confirmation 
of  the  final  report  in  accordance  with  5  090. 
Matter  of  City  of  N.  Y.,  127  App.  Div.  650; 
111  N.  Y.  Supp.  855. 

§  3374,  regulating  costs  on  application 
for  "an  abandonment  or  discontinuance  of 
proceedings"  for  condemnation,  does  not 
apply  to  motions  to  set  aside  such  proceed- 
ings. Matter  of  Village  of  Le  Boy,  35  App. 
Div.  177;  55  N.  Y.  Supp.  149. 

Right  to  discontinue  rests  In  the  discre- 
tion of  the  court.  Matter  of  South  Market 
Street,  76  Hun  85;  57  State  Rep.  471;  27 
N.  Y.  Supp.  843. 

The  city  of  N.  Y.  may  discontinue  con- 
demnation proceedings  at  any  time  before 
the  report  of  the  commissioners  is  finally 
confirmed.  Matter  of  Board  of  Education 
of  N.  Y.,  59  App.  Div.  258;"  69  N.  Y.  Supp. 
572. 


§3375.     [Am'd,  1895.]     Appeal  from  final  order.    Stay. 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court  from  the 

final  order,  within  the  time  provided  for  appeals  from  orders  by  title  four  <*f 

chapter  twelve  of  this  act ;  and  all  the  provisions  of  such  chapter  relating  ir 

appeals  to  the  appellate  division  of  the  supreme  court  from  orders  of  the  RpeciiL 

Term  shall  apply  to  such  appeals.     Such  appeal  will  bring  up  for  review  ul  -an 

proceedings  subsequent  to  the  judgment,  but  the  judgment  and  proceeding  am*- 

cedent  thereto  may  be  reviewed  on  such  mi«al.  if  the  .,;■;.. lL.„r  -;3|«*  it,  hit  «-,- 

that  the  same  will  be  brought  up  for  review,  :m,l  averting   ,!,■■]]  turn-  Wi   :!« 

to  thfi  decision  of  ihe  court  or  tlic  rrfonf.   mid   ;i   nisi-   or   h   <-.  ~-   anc  eKwir    -* 

ahull   have  been  made,   fettled  and   sillnweiJ,  as   required  by  the   I'rorisioij.    .t'  -  ■-, 

|nl   revinw  of   the  trial   of   m'tiui^   in   tin-   supn-m<- 

:.   »..  .■■  ■ 

^^jju^tmd  the  appeal 
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In  audi  case  the  owner  is  entitled  to  draw 
the  award  from  the  county  treasury  at  any 
time,  and  if  he  loses  the  interest  on  the 
amount  of  the  original  award  it  is  the  re- 
sult of  his  voluntary  action,  but  he  is  en- 
titled to  the  interest  earned  by  the  fund 
while  in  the  hands  of  the  county  treasurer, 
lb. 

An  order  confirming  the  report  of  com- 
missioners of  appraisal  in  condemnation 
proceedings  was  reversed  and  the  report  set 
aside  solely  upon  the  ground  that  one  of 
the  commissioners  was  an  improper  person 
to  act  in  that  capacity. — Held,  that  the  peti- 
tioner was  entitled  to  appeal  from  the  order 
confirming  the  report  of  the  new  commis- 
sioners, the  previous  decision  not  having 
been  upon  the  merits.  Matter  of  Lake 
Shore  &  Michigan,  etc.,  Ry.  Co.,  140  App. 
Div.  339 ;  125  N.  Y.  Supp.  133. 

When  commissioners  of  award  appointed 
in  proceedings  to  acquire  land  for  sewerage 
and  drainage  in  the  city  of  New  York  have 
reported  on  the  basis  of  the  future  use  of 
the  property  taken,  and  what  it  could  be 
sold  for  in  the  future  rather  than  its  pres- 
ent market  value,  and  the  court  at  Special 
Term  has  therefore  refused  to  confirm  the 
award,  new  commissioners  should  be  ap- 
pointed instead  of  sending  it  back  to  the 
same  commissioners.  Matter  of  Oollis,  144 
App.  Div.  382;  129  N.  Y.  Supp.  214. 

Where  in  a  condemnation  proceeding  an 
appeal  is  taken  from  the  order  confirming 
the  appraisal,  but  not  from  the  decree  of 
condemnation,  either  directly  or  by  includ- 
ing it  in  the  notice  of  appeal  from  the  con- 
firmation, as  permitted  by  §  3375,  such  ap- 
peal brings  up  for  review  only  the  proceed- 
ings subsequent  to  the  decree.  Long  Island 
Railroad  Co.  v.  Garvey,  159  N.  Y.  334;  54 
N.  E.  60. 

No  appeal  lies  from  a  judgment  that 
plaintiff  is  entitled  to  condemn  defendant's 
land  until  after  ascertainment  of  the  com- 
pensation and  payment  thereof  by  commis- 
sioners appointed  for  that  purpose.  Village 
of  St.  Johnsville  v.  Smith,  61  App.  Div.  380; 
70  N.  Y.  Supp.  880. 

An  appeal  lies  from  an  order  setting  aside 
the  award  of  commissioners  as  excessive. 
Manhattan  Ry.  Co.  v.  O'Sullivan,  6  App. 
Div.  571;  40  N.  Y.  Supp.  326. 

In  condemnation  proceedings,  where  a  mo- 
tion is  made  in  the  Special  Term  to  set 
aside  an  award  as  excessive,  such  court  is 
not  the  original  tribunal,  whose  discretion- 
ary action  should  not  be  disturbed;  and,  on 
appeal  from  an  order  granting  such  motion, 
the  appellate  court  will  confirm  the  award 
if  it  was  right,  and,  if  it  was  wrong,  will 
affirm  the  order.     lb. 

An  award  of  commissioners  of  appraisal 
in  condemnation  proceedings  will  not  be  dis- 
turbed unless  it  appears  that  injustice  has 
been  done,  that  they  overlooked  some  ma- 
terial feature  of  the  case,  proceeded  on  an 
erroneous  principle,  or  were  influenced  by 
prejudice  or  passion.     lb. 

An  appeal  will  not  lie  to  the  court  of 
appeals    from    order    confirming   report    of 


commissioners  under  Rapid  Transit  Act  of 
1875.  Matter  of  Brooklyn  £1.  R.  Co.,  147 
N.  Y.  344;  41  N.  E.  704;  69  State  Rep.  677. 

An  objection  that  commissioners  consid- 
ered a  tract  of  land  with  three  separate 
buildings  as  three  parcels  instead  of  as  s 
whole,  presents  only  a  question  of  law.    lb. 

Order  confirming  commissioners'  report  is 
a  final  order,  and  question  whether  appeal 
will  lie  to  the  court  of  appeals  must  be  de- 
termined by  that  court.  Manhattan  R.  Co. 
v.  CSullivan,  8  App.  Div.  320;  40  N.  Y. 
Supp.  937. 

A  proceeding  in  condemnation  is  a  "spe- 
cial proceeding,"  and  not  an  "action";  and 
hence  no  appeal  can  be  taken  in  such  pro- 
ceedings under  the  general  statute  authoriz- 
ing appeals  in  actions.  A  judgment  award- 
ing condemnation  and  appointing  commis- 
sioners, is  not  a  final  order  determining  the 
proceedings  so  as  to  entitle  defendant  to 
appeal.  Erie  R.  Co.  v.  Steward,  59  App. 
Div.  187 ;  69  N.  Y.  Supp.  57. 

See  and  compare  Erie  Railroad  Co.  v. 
Steward,  170  N.  Y.  172,  affi'g  61  App.  Dir. 
480. 

Where,  by  contract,  a  railroad  company 
and  a  city  are  each  liable  for  one-half  the 
amount  of  compensation  awarded  for  the 
taking  of  land  for  a  grade  crossing,  notice 
of  appeal  from  the  order  confirming  such 
award  must  be  served  on  such  railroad  com- 
pany, or  the  appeal  must  be  dismissed. 
Matter  Grade  Crossing  Commissioners,  68 
App.  Div.  560;  74  N.  Y.  Supp.  205. 

When  the  final  order  has  been  entered  and 
the  award  has  been  made  or  deposited, 
plaintiff  is  entitled  to  the  possession  of  the 
property  condemned,  and  defendants,  in  case 
they  appeal,  are  required  to  stipulate  not  to 
disturb  plaintiff's  possession  during  the 
pendency  of  the  appeal.  Manhattan  Ry.  Co. 
v.  Taber,  78  Hun,  434;  60  State  Rep.  781; 
29  N.  Y.  Supp.  220. 

An  appeal  from  an  order  confirming  the 
report  of  commissioners  in  condemnation 
proceedings  may  be  taken  by  the  petitioner, 
although  it  obtained  such  order.  Matter  of 
Met.  El.  R.  Co.,  36  State  Rep.  606. 

Under  the  General  Railroad  Act,  though 
the  receipt  of  the  award  divests  the  owner's 
title,  it  does  not  bar  his  right  to  appeal. 
Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  98 
N.  Y.  12 ;  Matter  of  N.  Y.,  W.  S.  &  B.  Ry. 
Co.,  94  N.  Y.  287. 

When  the  owner  objects  to  the  appoint- 
ment of  commissioners,  for  the  reason  that 
the  use  sought  was  private  and  not  public, 
she  does  not  thereby  waive  the  right  to  move 
to  set  aside  the  order  of  confirmation, 
though  no  appeal  was  taken  from  the  ad- 
judication that  the  use  was  public.  In  re 
Niagara  Falls  R.  R.  Co.,  4  N.  Y.  Supp.  485. 

An  objection  to  the  capacity  of  one  of  the 
commissioners  comes  too  late  after  their  re- 
port has  been  affirmed  by  a  competent 
tribunal.  Morris  v.  Mayor,  8  N.  Y.  Supp. 
763,  rev'g  7  N.  Y.  Supp.  943. 

An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  General  Term,  affirming  an 
order  of  Special  Term,  involving  the  ques- 


Sf  3376,  3377 
c  23, 1. 1 


CONDEMNATION    OF   REAL   PROPERTY. 


4967 


tion  of  the  right  to  condemn  the  lands  under 
the  statute.  Rensselaer  &  S.  R.  R.  Co.  v. 
Davis,  43  N.  Y.  137.     Sed  qu.  now. 

Stay. — This  cuts  oft*  the  absolute  right  of 
appellant  to  a  stay  of  proceedings  pending 
the  appeal,  under  §  1352,  by  simply  giving 
an  undertaking.  The  appellant's  right  to  a 
stay  pending  appeal  is  not  an  absolute  one, 
but  whether  it  shall  be  granted  or  refused 
rests  in  the  discretion  of  the  court,  and  must 
be  determined  by  the  circumstances  of  each 
case.  Manhattan  Ry.  Co.  v.  Stroub,  24  N. 
Y.  Supp.  68. 

Where  an  appeal  is  taken  from  a  judg- 
ment and  order  confirming  award  in  pro- 
ceedings under  the  "Condemnation  Act,1'  and 
the  judgment  is  in  favor  of  one  who  holds 
the  fee  to  certain  property  and  against  one 
who  held  the  same  under  a  lease  from  a 
former  owner,  the  proceedings  will  not  be 
stayed  pending  appeal  where  defendant 
tenders  no  bond  for  the  damages  resulting 
from  such  stay,  and  when  it  does  not  appear 
that  plaintiff  is  not  entirely  able  to  make 
good  all  damages  assessed.  Matter  of  Man- 
hattan Ry.  Co.  v.  Stroub,  53  State  Rep.  811. 

Interest. — Certain  landowners  moved  at 
Special  Term  for  confirmation  of  an  award 
of  damages  for  land  taken.    The  court  re- 


fused to  confirm  the  award,  vacated  it  and 
ordered  a  re-appraisal  by  new  appraisers. 
On  appeal  by  the  landowners  General  Term 
reversed  the  order  of  Special  Term,  and  gave 
judgment,  with  interest,  from  the  date  of 
the  Special  Term  order. — Held,  error;  as 
there  was  no  contract,  obligation  to  pay  in- 
terest on  the  award,  no  statutes  imposing  or 
requiring  its  payment,  and  the  owners  were 
in  possession  until  the  final  order  was  en- 
tered. Matter  of  N.  Y.  &  B.  Br.  Co.  v. 
Clark,  50  State  Rep.  182;  137  N.  Y.  95, 
modf'g  47  State  Rep.  932. 

In  condemnation  proceedings,  where  the 
time  the  award  is  payable  is  fixed  by 
statute,  interest  on  the  amount  of  the  award 
is  to  be  computed  from  such  time,  unless 
the  owner  be  still  in  possession  of  the  land. 
Supervisors  of  Erie  v.  City  of  Buffalo,  45 
State  Rep.  365. 

Where  the  owner  of  property  taken  failed 
for  over  two  months  after  confirmation  of 
the  award  to  deliver  satisfaction-pieces  of 
mortgages  and  a  deed  of  the  land,  and  then 
received  the  amount  of  the  award  under 
protest, — Held,  that  she  could  not  thereafter 
maintain  an  action  for  the  interest  on  the 
award.    Devlin  v.  Mayor,  37  State  Rep.  951. 


§  3376.     [Am'd,  1895.]     Appeal  by  plaintiff.    Costs. 

If  a  trial  has  been  made  and  judgment  entered  in  favor  of  the  defendant, 
the  plaintiff  may  appeal  therefrom  to  the  appellate  division  of  the  supreme  court 
within  the  time  provided  for  appeals  from  judgments  by  title  four  of  chapter 
twelve  of  this  act,  and.  all  the  provisions  of  said  chapter  relating-  to  appeals  from 
judgments  shall  apply  to  such  appeals;  and  on  the  hearing  of  the  appeal  the  ap- 
pellate division  may  affirm,  reverse  or  modify  the  judgment,  and  in  case  of  reversal 
may  grant  a  new  trial,  or  direct  that  judgment  be  entered  in  favor  of  the  plaintiff. 
If  the  judgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  but  if  re- 
versed or  modified,  no  costs  of  the  appeal  shall  be  allowed  to  either  party. 

Am'd  L.  1895,  c  946. 


award  is  diminished.  Manhattan  R.  Co.  v. 
O'Sullivan,  8  App.  Div.  320;  40  N.  Y.  Supp. 
937. 


Where  plaintiff  appeals  from  an  award, 
court  should  direct  it  to  pay  the  award,  and 
require  owner  to  give  bond  conditioned  that 
he  will  return  so  much  as  is  proper  in  case 

§  3377.    When  new  appraisal. 

On  the  hearing  of  the  appeal  from  the  final  order,  the  court  may  direct  a  new 
appraisal  before  the  same  or  new  commissioners,  in  its  discretion,  and  the  report 
of  such  commissioners  shall  be  final  and  conclusive  upon  all  parties  interested.  If 
the  amount  of  the  compensation  to  be  paid  is  increased  by  the  last  report,  the 
difference  shall  be  a  lien  upon  the  land  appraised,  and  shall  be  paid  to  the  parties 
entitled  to  the  same,  or  shall  be  deposited  as  the  court  shall  direct;  and  if  the 
amount  is  diminished,  the  difference  shall  be  refunded  to  the  plaintiff  by  the 
party  to  whom  the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the  parties  liable 
to  pay  the  same. 


§  3377  only  applies  to  make  the  second 
appraisal  conclusive,  where  both  it  and  the 
former  appraisal  were  upon  the  merits,  so 
that,  where  an  order  of  the  Special  Terra  con- 
firming the  first  report  of  commissioners  was 
reversed  on  the  ground  that  one  of  the  com- 
i:  j  sioners  was  an  improper  person,  the  sec- 


ond report  of  the  commissioners  was  not 
conclusive;  its  first  report  not  having  been 
on  the  merits.  Re  Lake  Shore  &  M.  S.  Ry. 
Co.,  140  App.  Div.  339;  125  N.  Y.  Supp.  133. 
Where,  on  an  appeal  from  the  report  of 
commissioners  in  condemnation  proceedings 
awarding  payment  to  property  owners  for 
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land  taken,  the  award  did  not  show  the  the- 
ory of  appraisal,  and  the  record  did  not  show 
that  the  question  of  the  value  of  the  fran- 
chise was  excluded,  and  it  was  contended 
that  the  commissioners  made  no  allowance 
for  the  corporate  franchise,  the  report  will 
be  returned  with  an  order  for  the  commis- 
sioners to  state  the  rule  adopted  by  them. 
Matter  of  Board  of  Water  Com'rs,  55  App. 
Div.  77 ;  66  N.  Y.  Sup.  1005. 

The  court,  on  appeal  from  an  order  modi- 
fying the  report  of  commissioners  for  ex- 
cessiveness,  instead  of  setting  it  aside,  may 
set  aside  the  award,  and  direct  a  rehearing 
before  new  commissioners.  Matter  of  Cen- 
tral New  York  Telephone  Co.,  36  App.  Div. 
553 ;  55  N.  Y.  Supp.  729. 

Where  findings  are  set  aside  on  appeal  a 
second  application  is  a  continuance  of  the 
original  proceeding,  and  the  appointment  of 
a  receiver  meantime  does  not  necessitate  a 
new  petition,  or  confer  the  right  to  answer, 

§  3378.    Conflicting  claims. 

If  there  are  adverse  and  conflicting  claimants  to  the  money,  or  any  part  of  it, 
to  be  paid  as  compensation  for  the  property  taken,  the  court  may  direct  the  money 
to  be  paid  into  the  court  by  the  plaintiff,  and  may  determine  who  is  entitled  to  the 
same,  and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  discretion,  order 
a  reference  to  ascertain  the  facts  on  which  such  determination  and  direction  are 
to  be  made. 


where  it  has  been  waived  by  proceeding  with- 
out answer.  Rochester,  etc,  R.  R.  Co.  v. 
Hartshorn,  7  N.  Y.  Supp.  279. 

Where  the  second  report  neither  increases 
nor  diminishes  the  amount  awarded,  it  needs 
no  order  of  confirmation.  Matter  of  Pros- 
pect Park  &  C.  I.  R.  R.  Co.,  85  N.  Y.  489. 

Semble,  no  appeal  lies  in  the  case  of  a 
second  report  to  the  court  of  appeals.    lb. 

The  provision  that  the  determination  as  to 
damages  for  land  taken,  made  by  commis- 
sioners of  appraisal  in  their  second  report, 
shall  be  final  and  conclusive,  precludes  as 
well  a  review  by  a  common-law  certiorari  as 
by  appeal.  People  ex  rel.  v.  Betts,  55  N. 
Y.  600. 

A  second  report  will  be  reviewable  only 
for  such  irregularity,  fraud,  or  mistake  as 
would  authorize  a  judgment  to  be  set  aside. 
Matter  of  N.  Y.  El.  R.  R.  Co.,  41  Hun  502; 
3  State  Rep.  320. 


Disputed  title  to  land  cannot  be  deter- 
mined in  a  condemnation  proceeding;  con- 
flicting claimants  being  properly  joined, 
leaving  the  question  as  to  which  is  entitled 
to  the  compensation  to  be  determined  by  the 
court  on  payment  thereof  into  court.  N.  Y. 
Central  &  H.  R.  R.  Co.  v.  Matthews,  144 
App.  Div.  732;  129  N.  Y.  Supp.  828. 

The  provisions  of  this  section  are  not  in 
violation  of  the  Constitution.  The  money 
takes  the  place  of  land,  and  is  subject  to  the 
same  liens  to  which  the  land  was  before  be- 
ing taken.  Matter  of  N.  Y.  C.  &  H.  R.  R.  R 
Co.,  60  N.  Y.  116,  affi'g  2  Hun  482;  5  T.  & 
C.  84. 

In  proceedings  by  a  railroad  company 
against  an  executor,  deceased's  widow,  a 
daughter,  and  a  daughter's  son,  to  condemn 
land  for  right  of  way,  it  appeared  that  the 
farm,  on  testator's  death,  vested,  under  his 
will,  in  his  wife  and  daughter,  or  the  sur- 
vivor of  them,  during  their  lives,  and  upon 
their  death,  or  the  death  of  the  daughter 
and  marriage  of  the  widow,  the  remainder 
was  to  vest  in  the  daughter's  children. — 
Held,  that  an  order  declaring  such  son  to 
be  the  owner  of  the  sum  awarded  was  er- 
roneous, since  other  children  of  the  daugh- 
ter might  be  born,  and  become  entitled  to 
a  share,  and  their  possible  interests  should 
be  protected  in  the  order  made.  Pecksport 
Connecting  Ry.  Co.  v.  West,  20  App.  Div. 
636 ;  47  N.  Y.  Supp.  230. 

The  executor,  not  being  a  trustee  under 
the  will  for  such  son,  or  other  remainder- 
men that  might  be  born  to  such  daughter, 
the  award  should  not  be  paid  to  him,  but 
should  be  paid  into  court,  and  the  court 


should  make  further  orders  as  to  its  own- 
ership and  investment.     lb. 

A  cemetery  association  was  incorporated 
under  Act  1847,  as  amended  by  Laws  1853, 
c.  122,  now  Membership  Corporation  Law, 
directing  the.  application  of  half  the  pro- 
ceeds of  lots  sold  to  the  payment  of  the 
purchase  price.  Certain  land  was  conveyed 
to  the  association  under  an  agreement  recit- 
ing the  fact  of  the  incorporation  under  such 
statute,  and  specifying  the  fractional  part 
of  the  whole  tract  of  which  each  grantor 
was  owner,  and  that  the  grantors  were  to 
be  paid  by  receiving  half  the  proceeds  of  lots 
sold  from  the  tract.  A  portion  of  the  lands 
was  condemned  for  street  purposes.— Held, 
that  the  grantors  were  entitled  to  one-half 
the  proceeds  of  the  condemnation.  Whitte- 
more  v.  Woodlawn  Cemetery,  71  App.  IMt. 
257 ;  75  N.  Y.  Supp.  847. 

Where  the  real  claimants  cannot  be  de- 
termined, the  award  should  be  made  to  un- 
known owners.  Nominal  awards  ought  not 
to  be  made  where  there  is  failure  to  make 
title.  In  re  Public  Parks,  53  Hun  48;  6  K. 
Y.  Supp.  750. 

A  claim  by  the  county  for  unpaid  taxes 
upon  a  portion  of  the  award  must  be  es- 
tablished by  sufficient  evidence  to  uphold  a 
tax  title.  Matter  of  N.  Y.  C.  &  H.  R.  R.  R 
Co.,  90  N.  Y.  342. 

Where  deeds  of  lots  abutting  on  a  street 
conveyed  to  the  grantees  only  the  ordinary 
easements  in  the  street,  the  fee  of  which  re- 
mained in  the  grantor,  and  both  easements 
and  the  fee  of  the  street  are  subsequently 
taken  in  condemnation  proceedings,  the 
award  will  be  apportioned  between  the  own- 
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era  of  the  fee  and  the  persona  to  whose  lands 
the  easements  were  appurtenant.  In  re  St. 
Nicholas  Terrace,  27  N.  Y.  Supp,  765. 

The  inchoate  right,  of  dower  of  a  wife 
must  be  recognized  and  protected  in  the  pro- 
ceeds, as  against  her  husband.  Matter  of 
Brooklyn  Bridge,  75  Hun  558;  27  N.  Y. 
Supp.  597;  59  State  Rep.  613. 

When  the  lands  taken  by  N.  Y.  City  for 
street  purposes  are  mortgaged,  the  mort- 
gagee is  entitled  to  have  the  award  applied 
upon  his  mortgage  to  the  extent  necessary 
for  his  protection.  Where,  in  such  case,  the 
foreclosure  sale  takes  place  before  the  con- 
firmation of  the  commissioners1  report,  the 
deed  carries  the  award  and  entitles  the  pur- 
chaser to  the  whole  thereof  free  from  all 
claim  for  services  in  procuring  an  increase 
in  such  award  under  an  agreement  with  the 
mortgagor.  Gates  v.  De  La  Mare,  59  State 
Rep.  1 ;  142  N.  Y.  307,  rev'g  49  State  Rep. 
775. 

A  mortgage  of  land  made  before  the  pas- 
sage of  the  act  under  which  a  portion  of  the 
land  is  taken  for  public  purposes,  operates 
as  an  assignment  of  the  award  made  for  such 
taking,  and  entitles  the  purchaser  on  fore- 


closure to  such  award.    Burkard  v.  City  of 
B'klyn,  6  Misc.  431,  B'klyn  City  Ct. 

A  deed  of  land  including  a  portion  which 
had  been  condemned  for  street  purposes, 
gives  the  grantee  the  right  to  the  award  of 
the  portion  condemned,  where  the  award 
was  made  before  the  deed  was  executed,  but 
the  possession  of  the  grantor  had  not  been 
disturbed.  Charde  v.  City  of  B'klyn,  29 
State  Rep.  390,  B'klyn  City  Ct. 

The  owner  of  land,  part  of  which  had 
been  condemned  for  public  use,  retained 
plaintiff  as  his  attorney  in  the  proceeding 
to  ascertain  his  compensation,  and  agreed 
to  pay  plaintiff  for  his  services  a  certain 
share  of  the  award,  such  share  "to  be  a  lien 
on  the  property." — Held,  that  plaintiff's 
claim  for  services  was  not  such  an  inherent 
part  of  the  condemnation  proceedings  as  to 
render  it  a  charge  on  the  land  in  the  hands 
of  defendant,  who,  pending  such  proceed- 
ings, had  procured  a  decree  against  the 
landowner  for  specific  performance  of  a  con- 
tract of  sale,  "subject  to  the  judgment  of 
condemnation."  Grigg  v.  MoNulty,  25  N. 
Y.  Supp.  504,  B'klyn  City  Ct. 


§  3379.     [Am'd,  1900.]     Possession  on  security  or  deposit. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the  plaintiff,  if  in 
possession  of  the  property  sought  to  be  condemned,  to  continue  in  possession, 
and  may  stay  all  actions  or  proceedings  against  him  on  account  thereof,  upon 
giving  security,  or  depositing  such  sum  of  money  as  the  court  may  direct  to  be 
held  as  security  for  the  payment  of  the  compensation  which  may  be  finally 
awarded  to  the  owner  therefor  and  the  costs  of  the  proceedings,  and  in  every 
such  case  the  owner  may  conduct  the  proceeding  to  a  conclusion,  if  the  plaintiff 
delays  or  neglects  to  prosecute  the  same.  When  the  final  award  to  any  owner 
is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right  of  way  for  telephone 
or  telegraph  poles  and  wires,  the  allowance  of  costs,  if  any,  and  the  amount 
thereof  not  exceeding  that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may  hereafter  be  stayed, 
if  the  telephone  or  telegraph  poles  and  wires,  in  such  action  or  proceeding  so 
stayed,  shall  have  been  erected  for  more  than  three  years  prior  to  the  commence- 
ment thereof. 

Am'd  L.  1900,  c.  774. 


An  order  staying  defendant  from  continu- 
ing any  action  against  plaintiff  in  condem- 
nation proceedings,  which  action  accrued 
prior  to  the  commencement  of  such  pro- 
ceedings, is  unauthorized.  Wait  v.  Hudson 
Valley  Ry.  Co.,  43  Misc.  304;  88  N.  Y.  Supp. 
825. 

This  section  does  not  apply  where  the 
possession  was  taken  by  force;  and  a  peti- 
tioner since  so  obtaining  possession  is  not 
entitled  to  such  order  where  he  has  since 
taken  no  steps  to  condemn  the  property. 
Village  of  Canandaigua  v.  Benedict,  8  App. 
Div.  476 ;  40  N.  Y.  Supp.  707. 

Unless  plaintiff  prosecutes  proceedings 
with  diligence,  an  order  continuing  it  in 
possession  will  be  set  aside.  Village  of 
Canandaigua  v.  Benedict.     lb. 

The  purpose  of  the  section  is  to  provide 
for  the  protection  of  a  plaintiff's  possession 
of  property  sought  to  be  condemned,  during 


the  pendency  of  the  proceedings  taken  for 
that  purpose;  it  does  not  authorize  the  court 
to  grant,  after  an  order  confirming  an  award 
has  been  entered,  an  order  forever  restrain- 
ing defendants  in  such  proceedings  from 
maintaining  actions  in  respect  to  the  prop- 
erty. Manhattan  Ry.  Co.  v.  Taber,  78  Hun 
434;  60  State  Rep.  781;  29  N.  Y.  Supp.  220. 

§  3379  is  constitutional.  Matter  of  St.  L. 
&  A.  R.  R  Co.,  49  State  Rep.  598;  66  Hun 
306. 

Where  the  petitioner  has  come  into  pos- 
session in  good  faith  without  intending  to 
commit  a  trespass,  he  will  be  allowed  to 
remain  in  possession  under  §  3379,  upon  his 
giving  proper  security.     lb. 

Where,  in  a  proceeding  by  a  railroad  com- 
pany to  condemn  real  property,  the  court 
states  in  its  order  allowing  the  company  to 
continue  in  possession,  that  it  appeared  to 
its   satisfaction   "that   plaintiff   is    in   pos- 
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session  of  the  premises  sought  to  be  con- 
demned," it  is  to  be  assumed,  on  appeal 
from  such  order,  that  the  court  reached  the 
conclusion  that  the  company  was  in  pos- 
session under  a  color  of  claim,  or  had  ac- 
quired possession  in  good  faith,  where  the 
papers  before  the  court  contained  allega- 
tions tending  to  show  such  a  possession ;  and 
that  the  court  was  not  of  opinion  that  the 
possession  of  the  company  originated  in  a 
trespass  known  to  have  been  such,  or  that  it 
was  taken  without  color  of  authority.  lb. 
Where  a  railroad  corporation  has  unlaw- 
fully entered  upon  land,  under  no  claim  or 
pretence  of  right,  in  defiance  of  the  will  of 


the  owner,  under  no  mistake  or  misappre- 
hension and  without  color  of  authority,  and 
thereafter  commences  proceedings  to  acquire 
title  by  condemnation,  it  is  not  "in  pos- 
session of  the  property  sought  to  be  con- 
1  demned,"  and  where  such  a  case  is  presented, 
the  court  is  not  authorized  to  grant  a  stay. 
A  plea  of  public  necessity  is  no  justification 
for  a  construction  of  said  provision  which 
will  prevent  an  owner  from  seeking  redress 
for  such  an  unlawful  entry  upon  his  lands. 
Matter  of  St  L.  &  Ad.  R.  R.  Co.,  133  N.  Y. 
270 ;  45  State  Rep.  207,  rev*g  43  State  Rep. 
967 ;  21  N.  Y.  Supp.  137. 


§  3380.    Temporary  possession  pending  proceedings. 

When  an  answer  to  the  pe  tit  ion  has  been  interposed,  and  it  appears  to  the 
satisfaction  of  the  court  that  the  public  interests  will  be  prejudiced  by  delay,  it 
may  direct  that  the  plaintiff  be  permitted  to  enter  immediately  upon  the  real  prop- 
erty to  be  taken,  and  devote  it  temporarily  to  the  public  use  specified  in  the  peti- 
tion, upon  depositing  with  the  court  the  sum  stated  in  the  answer  as  the  value 
of  the  property,  and  which  sum  shall  be  applied,  so  far  as  it  may  be  necessary 
for  that  purpose,  to  the  payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to  the  plaintiff,  and, 
in  case  the  petition  should  be  dismissed,  or  no  award  should  be  made,  or  the  pro- 
ceedings should  be  abandoned  by  the  plaintiff,  the  court  shall  direct  that  the 
money  so  deposited,  so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such  entry  upon  and 
use  of  his  property,  and  his  costs  and  expenses  of  the  proceeding,  such  damages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed  for  that  purpose,  and 
if  the  sum  so  deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered  against  the 
plaintiff  for  the  deficiency,  to  be  enforced  and  collected  in  the  same  manner  as 
a  judgment  in  the  supreme  court;  and  the  possession  of  the  property  shall  be  re- 
stored to  the  defendant. 


Where  an  answer  in  condemnation  pro- 
ceedings alleged  that  the  value  of  the  prop- 
erty sought  to  be  taken  was  $129,342,  and 
plaintiff  claimed  that  such  valuation  was 
grossly  excessive,  the  court  had  no  jurisdic- 
tion to  grant  plaintiff's  motion  for  immedi- 
ate possession  on  depositing  the  sum  of  $21,- 
422.50,  which  was  alleged  to  be  fair  and 
ample  to  cover  the  value  of  the  property. 
Re  New  York,  W.  &  B.  Ry.  Co.,  51  Misc. 
333 ;   100  N.  Y.  Supp.  388. 

Where  defendants'  answer  denied  the 
estimate  placed  upon  the  property  by  plain- 
tiff, but  contained  no  statement  of  its  value, 
and  defendants'  counsel  declined  to  make 
any  estimate,  an  order  permitting  plaintiff 
to  immediately  enter  into  possession  on  the 
deposit  of  a  sum  determined  upon  by  the 
court  was  proper.  Re  Niagara  Power  Co., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where  a  landowner  designedly  overesti- 
mates the  value  in  his  answer  to  defeat  a 
taking  of  possession,  the  answer  should  be 
treated  as  if  no  value  were  stated,  making  a 
deposit  of  the  fair  value  sufficient.  New 
York  Cent.  &  H.  R.  R.  Co.  v.  Lally,  62  Misc. 
506;  115  N.  Y.  Supp.  897. 


Where  it  appeared  that  a  corporation 
seeking  to  condemn  lands  intended  to  fur- 
nish electricity  for  the  use  of  inhabitants  in 
a  thickly  settled  and  extensive  territory  for 
illuminating  purposes  and  for  the  use  of 
extensive  street  surface  railroads,  and  that 
it  had  contracted  for  early  delivery  of 
power,  and  had  contracted  to  receive  a  large 
quantity  of  power  which  was  ready  for  de- 
livery, and  that  the  corporation  was  actively 
prosecuting  the  building  of  its  line,  there 
was  a  public  interest  which  would  be  prej- 
udiced by  delay.  Re  Niagara  Power  Ob., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where,  pending  a  proceeding  by  a  rail- 
road company  to  acquire  title  to  certain  real 
property,  the  plaintiff  enters  thereon  before 
the  amount  of  compensation  is  ascertained, 
and  without  any  order  authorizing  such  en- 
try, under  §  3380,  there  is  no  authority  for 
granting,  upon  motion  in  such  special  pro- 
ceeding, an  injunction  restraining  the  plain- 
■  tiff  from  further  trespass.  Staten  Island 
Electric  R.  Co.  v.  King,  21  App.  Div.  188; 
47  N.  Y.  Supp.  500. 
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§  3381.    Notice  of  pendency  of  action. 


Upon  service  of  the  petition,  or  at  any  time  afterwards  before  the  entry  of 
the  final  order,  the  plaintiff  may  file  in  the  clerk's  office  of  each  county  where  any 
part  of  the  property  is  situated,  a  notice  of  the  pendency  of  the  proceeding  stating 
the  names  of  the  parties  and  the  object  of  the  proceeding,  and  containing  a  brief 
description  of  the  property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to  a  purchaser,  or  incumbrancer  of  the  property 
affected  thereby,  from  or  against  a  defendant  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose  conveyance  or 
incumbrance  is  subsequently  executed  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  proceeding,  after  the  filing  of  the  notice,  to  the  same 
extent  as  if  he  was  a  party  thereto.  The  county  clerk  must  immediately  record 
such  notice  when  filed  in  the  book  in  his  office  kept  for  the  purpose  of  recording 
notices  of  pendency  of  actions,  and  index  it  to  the  name  of  each  defendant  speci- 
fied in  the  direction  appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
plaintiff  or  his  attorney. 


Under  §  3381,  authorizing  the  filing  of 
notice  of  the  pendency  of  condemnation  pro- 
ceedings, and  making  the  proceedings  bind 


fendants  presumably  sustained  a  loss  in 
diminution  of  the  purchase  price,  and  were 
entitled  to  the  damages.     Waterford  Elect- 


ing   on    subsequent    grantees,    where    the  j  trie  Co.  v.  Reed,  47  Misc.  406 ;   94  N.  Y. 
premises  were  conveyed  after  notice,  the  de-  I  Supp.  551. 

§  3382.    Practice  in  cases  not  provided  for. 

In  all  proceedings  under  this  title,  where  the  mode  or  manner  of  conducting 

all  or  any  of  the  proceedings  therein  is  not  expressly  provided  for  by  law,  the 

court  before  whom  such  proceedings  may  be  pending,  shall  have  the  power  to 

make  all  necessary  orders  and  give  necessary  directions  to  carry  into  effect  the 

object  and  intent  of  this  title,  and  of  the  several  acts  conferring  authority  to 

condemn  lands  for  public  use,  and  the  practice  in  such  cases  shall  conform,  as 

near  as  may  be,  to  the  ordinary  practice  in  such  court. 

the  six  months,  amend  nunc  pro  tunc  a 
claim  of  an  assignee  of  a  lessee  of  property 
passing  to  the  city  for  the  value  of  so  much 
of  the  estate  for  years  belonging  to  the 
lessee  as  has  been  or  shall  be  taken, 
and  for  the  damages  due  to  the  les- 
see' or  to  the  assignee,  so  as  to  allow  a 
recovery "  for  trade  fixtures  erected  on  and 
attached  to  the  property  and  appurtenant  to 
the  leasehold,  and  thus  permit  the  presenta- 
tion of  evidence  in  support  thereof;  the 
amendment  being  merely  an  amplification  of 
an  existing  claim.  Re  Willcox,  142  App. 
Div.  680;  127  N.  Y.  Supp.  777. 

Severance  may  be  ordered  by  the  court  if 
it  be  irregular  to  join  lands  of  different  own- 
ers in  a  single  petition.  Matter  of  Brook- 
lyn El.  R.  Co.,  75  Hun  590;  59  State  Rep. 
1*61;  27  N.  Y.  Supp.  669. 

In  proceedings  to  condemn  water  rights 
court  has  no  power  under  statute  relating 
to  water  supply  of  Syracuse  to  compel  ex- 
amination of  other  of  the  owner's  property 
than  that  required  by  experts  to  appraise 
the  value  of  that  to  be  taken.  Syracuse  v. 
Glenside  Woolen  Mills,  73  Hun  421;  56 
State  Rep.  9;  26  N.  Y.  Supp.  429. 

Moneys  paid  into  court  by  the  city  in 
condemnation  proceedings  are  subject  to  the 
control  of  the  court,  and  it  may  change  the 
custodian  to  the  end  that  life  tenant  may 
receive  a  higher  rate  of  interest,  upon  notice 
to  remaindermen.  Matter  of  Newton,  26 
App.  Div.  547;  50  N.  Y.  Supp.  643. 


If  the  joinder  as  defendant  in  condemna- 
tion of  one  merely  claiming  an  interest  in 
the  land  is  not  expressly  authorized  by  the 
condemnation  law,  it  is  permissible  under 
§  452,  authorizing  the  joining  as  defend- 
ants in  an  action  of  all  persons  claiming  an 
interest  in  the  controversy  or  real  property 
involved,  by  virtue  of  section  3382,  provid- 
ing that  practice  in  condemnation,  where  not 
expressly  provided,  shall  conform  to  the 
ordinary  practice  of  the  court.  N.  Y.  Cen- 
tral and  H.  R.  R.  R.  Co.  v.  Matthews,  144 
App.  Div.  732;   128  N.  Y.  Supp.  138. 

Where  no  question  is  raised  as  to  the  reg- 
ularity of  the  manner  of  conducting  the 
proceedings  resulting  in  the  report  of  the 
commissioners,  the -general  powers  given  to 
the  court  by  section  3382  are  not  broad 
enough  to  warrant  an  order  sending  a  report 
back  to  the  commissioners  for  correction, 
and  requiring  them  to  state  the  grounds  on 
which  they  base  their  decision  as  to  the 
amount  of  the  award  and  the  value  of  the 
property  separately.  .  Waterford  Electric 
Co.  v.  Reed,  103  App.  Div.  103;  92  N.  Y. 
Supp.  960. 

Under  Rapid  Transit  Act  (Laws  1891,  c. 
4,  as  added  by  Laws,  1908,  c.  498,  §  19)  §§ 
55,  59,  requiring  the  presentation  to  the 
commissioners  of  appraisal  of  claims  for 
compensation  within  six  months  after  their 
appointment,  and  authorizing  amendments 
to  supply  defects  arising  in  the  course  of 
any  special  proceeding  authorized  by  the 
act,  the  court  may,  after  the  expiration  of 
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purposes  of  the  water  supply  may  allow 
parties'  and  attorneys'  costs,  counsel  fees, 
etc.,  under  §  496  of  the  city  charter,  notwith- 
standing the  enactment  of  L.  1905,  c.  725. 
Matter  of  City  of  New  York,  125  App.  Div. 
219;  109  N.  Y.  Supp.  652. 

The  court  is  only  permitted  to  award  an 
extra  allowance  to  commissioners  in  a  street 
opening  proceeding  in  cases  which  are  more 
difficult  than  the  ordinary  proceeding  of  that 
character.  Matter  of  City  of  N.  Y.,  49  Misc. 
609;   99  N.  Y.   Supp.   1109. 

Laws  of  1906,  c.  658,  preventing  the  grant- 
ing of  extra  allowance  to  commissioners  in 
difficult  cases  has  no  application  to  pro- 
ceedings pending  at  the  time  of  its  passage 
in  which  any  steps  had  actually  been  taken 
by  the  commissioners.  Matter  of  City  of 
N.  Y.,  102  N.  Y.  Supp.  836. 

This  section  does  not  authorize  separate 
bills  of  costs  against  defendants  who  an- 
swer jointly  in  a  proceeding  to  condemn 
land  owned  by  them  as  partners.  City  of 
Syracuse  v.  Benedict,  86  Hun  343 ;  33  N.  Y. 
Supp.  944. 

In  a  condemnation  proceeding,  defendant 
interposed  an  answer.  A  trial  was  had  be- 
fore a  referee,  on  whose  report  judgment 
was  rendered  for  plaintiff.  Held,  that  de- 
fendant was  not  entitled  to  the  costs  of  the 
trial;  but  would,  however,  be  entitled  to 
costs  on  the  proceeding  before  the  com- 
missioners to  assess  damages,  as  the  trial 
referred  to  is  that  which  takes  place  pre* 
liminary  to  the  appointment  of  the  com- 
missioners. City  of  Johnstown  v.  Freder- 
ick, 35  App.  Div.  44;  54  N.  Y.  Supp.  412. 

Under  §  3372,  providing  that  in  a  con- 
demnation proceeding,  if  no  offer  has  been 
made,  or  the  recovery  is  in  excess  of  the 
offer,  the  court  shall  direct  that  defend- 
ant recover  his  costs,  defendant  would 
be  entitled  to  the  fees  of  his  witnesses  pro- 
duced before  the  commissioners  assessing 
the  damages.     lb. 

In  proceedings  by  a  city  for  condemnation 
of  real  property,  the  plaintiff  made  no 
written  offer  to  purchase  the  property  before 
the  service  or  filing  of  its  original  petition, 
but  the  amount  awarded  to  the  owners  by 
the  commissioners  was  deposited  upon  the 
filing  of  their  report,  which  was  subse- 
quently set  aside,  and  the  petition  was 
amended.  Held,  that  the  deposit  so  made 
was  not  equivalent  to  an  offer  to  purchase 
the  property  contemplated  by  §  3372.  City 
of  Svracuse  v.  Stacey,  45  App.  Div.  260;  60 
N.  Y.  Supp.  1106. 

The  extra  allowance  of  costs,  "not  ex- 
ceeding five  per  cent,  upon  the  amount 
awarded,"  recoverable  by  a  defendant  in 
condemnation  proceedings,  if  no  written  of- 
fer to  purchase  the  property  is  made,  is 
a  matter  resting  largely  in  the  discretion 
of  the  court.     lb. 

The  provision  authorising  an  extra  al- 
lowance in  condemnation  proceedings  when 
the  compensation  awarded  exceeds  the 
amount  of  plaintiff's  offer,  applies  only  to 
proceedings  under  the  general  condemnation 
law,  and  not  to  proceedings  under  a  subse- 


quent special  statute  which  does  not  provide 
for  any  offer.  City  of  Brooklyn  v.  Long 
Island  Water  Co.,  148  N.  Y.  107;  42  N.  E. 
413,  affi'g  88  Hun  176;  34  N.  Y.  Supp.  991. 

Where  the  owners  are  under  legal  dis- 
ability to  convey  they  are  not  entitled  to 
costs  and  the  additional  allowance  of  five 
per  cent,  on  an  award,  though  no  offer  to 
purchase  was  made  by  the  petitioner.  Man- 
hattan Ry.  Co.  v.  McKee,  1  App.  Div.  488; 
37  N.  Y.  Supp.  269. 

General  Condemnation  Law  and  Grade 
Crossing  Law  is  each  complete  in  itself, 
and  each  for  itself  prescribes  a  system  of 
procedure,  and  they  are  not  so  related  as  to 
make  them  in  pari  materia,  and  hence  that 
provision  of  the  former  (§  3372),  allowing 
extra  allowances  for  costs,  does  not  ap- 
ply to  the  latter.  Matter  of  Grade  Cross- 
ing Commissioners,  20  App.  Div.  271;  46  N. 
Y.  Supp.  1070;  and  see  19  Misc.  230;  43 
N.  Y.  Supp.  1073. 

Where  a  petition  was  presented  to  the 
court  for  condemnation  of  property,  and 
petitioner  made  no  offer  to  purchase,  but 
the  owner  served  no  answer,  and  no  refer- 
ence was  ordered,  and  the  only  proceedings 
had  were  the  assessment  of  damages  by 
commissioners  appointed,  who  awarded  de- 
fendant a  certain  sura,  no  issue  was  raised 
as  contemplated  by  §  3367,  and  hence  de- 
fendant was  not  entitled  to  a  trial  fee  as 
part  of  the  costs  of  the  proceeding.  Village 
of  St.  Johnsville  v.  Cronk,  55  App.  Div. 
633;  67  N.  Y.  Supp.  419. 

§  3372,  providing  that  an  extra  allow- 
ance may  be  granted  in  condemnation  pro- 
ceedings, abrogates  the  rule  that  such  al- 
lowance is  confined  solely  to  actions,  and 
could  not  be  granted  in  special  proceed- 
ings, and  applies  to  all  condemnation  pro- 
ceedings, whether  taken  under  the  Code  of 
Civil  Procedure  or  under  a  special  law. 
City  of  Brooklyn  v.  Long  Island  Water- 
Supply  Co.,  10  Misc.  650;  32  N.  Y.  Supp. 
182,  Sp.  T. 

Commissioners  have  no  authority  to  fix 
any  allowance  for  counsel  fees;  power  is 
vested  in  the  court.  Matter  of  Daly,  91 
Hun  641;  37  N.  Y.  Supp.  128;  72  State 
Rep.  735. 

Where  no  allegation  in  petition,  nor  any 
evidence  that  an  offer  had  been  made  to 
defendant,  he  is  entitled  to  costs.  Manhat- 
tan Ry.  Co,  v.  Kent,  80  Hun  557;  30  N. 
Y.  Supp.  958. 

Proceedings  before  commissioners  not  a 
trial,  for  which  a  trial  fee  can  be  taxed. 
Manhattan  Ry.  Co.  v.  Kent,  80  Hun  559; 
30  N.  Y.  Supp.  959. 

Costs  on  the  preliminary  hearing  can  be 
allowed  only  in  case  the  petition  is  dis- 
missed. Dansville  &  Mt.  M.  R.  R.  Co.  ▼• 
Hammond,  77  Hun  39;  28  N.  Y.  Supp.  454; 
59  State  Rep.  49. 

When  lands  of  several  owners  are  em- 
braced in  the  petition,  and  the  case  is  heard 
together,  though  separate  orders  are  en- 
tered, it  constitutes  but  one  proceeding* 
For  one  petition  there  can  be  but  one  ap- 
peal, and  one  bill  of  costs.    Matter  of  Pni- 
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poet  Park  &  O.  I.  R.  R.  C6.,  07  N.  Y.  371 ; 
below,  8  Hun  30. 

Reasonable  compensation  is  all  that  the 
court  can  permit  to  be  paid  for  services  of 
a  surveyor  in  proceedings  to  acquire  title 
to  lands  under  h.  1884,  c.  522.  Matter  of 
Dept.  of  Public  Parks,  32  State  Rep.  836. 

The  approval  of  the  bill  of  a  surveyor  is 
not  conclusive  or  final,  but  is  subject  to 
examination  and  action  by  the  court  which 
appointed  them.  The  court  may  examine 
witnesses  on  that  subject  or  direct  a  refer- 
ence to  take  evidence  necessary  for  intelli- 
gent action.  The  extent  of  territory  sur- 
veyed, the  number  of  descriptions  furnished, 
the  time  employed  on  the  work,  and  the 
salaries  paid  to  competent  surveyors  for 
similar  work,  are  all  facts  which  may  be 
considered  in  determining  the  reasonable- 
ness of  the  charge.  Testimony  as  to  the 
number  of  maps  made  and  the  length  of 
time  employed  in  the  work  is  proper  and 
admissible.     lb. 

Defendants  interposed  an  answer,  but,  by 
stipulation,  it  was  withdrawn.  On  appli- 
cation at  Special  Term  for  confirmation  of 
the  commissioner's  report,  defendants  asked 
for  costs  as  in  an  action  where  a  trial  had 
been  had,  and  for  an  additional  allowance. 
It  was  conceded  that  no  offer  had  been  made 
to  purchase  the  property  at  a  specified 
price.  The  court  denied  defendants'  appli- 
cation, on  the  ground  that  it  had  not  the 
power  to  grant  it,  allowing  him  $25,  de- 
fendants' costs  of  course  before  trial. — 
Held,  that  the  court  has  power  to  grant  an 
additional  allowance  of  costs  where  no  offer 


to  purchase  has  been  made,  even  where  no 
answer  has  been  interposed,  and  the  pro- 
ceeding was  not  difficult  or  extraordinary, 
but  that  the  hearing  was  not  a  trial,  and 
that  defendant  was  not  entitled  to  a  trial 
fee.  In  such  proceeding  the  amount  of 
costs  to  be  recovered  is  not  controlled  by 
subdivision  3  of  §  3251  of  the  Code,  for  the 
hearing  before  the  commissioners  is  not  in 
any  sense  a  motion  or  a  reference,  nor  is  it 
controlled  by  §  1015,  for  it  is  not  the  taking 
of  an  account.  Matter  of  Lake  Shore  &  M. 
S.  Ry.  Co.,  48  State  Rep.  360;  20  N.  Y. 
Supp.  573;  65  Hun  538. 

if  the  award  exceeds  the  offer,  defendant 
is  entitled  to  costs,  and  an  allowance  of 
five  per  cent,  on  the  excess  over  the  offer  is 
proper.  U.  S.  v.  Engeman,  27  Abb.  N.  C. 
141,  U.  S.  Circuit  Ct.,  Benedict,  J. 

The  additional  allowance  is  intended  as 
an  indemnity  to  the  party  succeeding  in  the 
litigation,  the  amount  of  which  is  to  be 
fixed  by  the  court  according  to  the  facts 
of  each'  case.  St.  Lawrence  &  Ad.  R.  R.  Co. 
v.  DeCamp,  23  N.  Y.  Supp.  544. 

The  fact  that  a  plaintiff  became  entitled 
to  the  cost  of  the  trial  of  the  issue  made 
by  the  pleading,  does  not  deprive  defend- 
ants of  their  right  to  other  taxable  costs  in 
the  proceedings;  §  3372  gives  to  a  defend- 
ant in  such  proceedings,  in  case  an  award 
is  obtained  greater  than  the  offer  made,  an 
absolute  right  to  taxable  costs  of  which  he 
cannot  be  deprived  by  the  court.  Manhat- 
tan Ry.  Co.  v.  Taber,  78  Hun  434;  60  State 
Rep.  781;  29  N.  Y.  Supp.  220. 


§  3373.    Judgment,  how  docketed  and  enforced. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached  to  the  judgment- 
roll  in  the  proceeding,  and  the  amount  directed  to  be  paid,  either  as  compensation 
to  the  owners,  or  for  the  costs  or  expenses  of  the  proceeding,  shall  be  docketed  as  a 
judgment  against  the  person  who  is  directed  to  pay  the  same,  and  it  shall  have  all 
the  force  and  effect  of  a  money  judgment  in  an  action  in  the  supreme  court,  and 
collection  thereof  may  be  enforced  by  execution  and  by  the  same  proceedings  as 
judgments  for  the  recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act  When  payment  of  the  compensation  awarded,  and  costs 
of  the  proceeding,  if  any,  has  been  made,  as  directed  in  the  final  order,  and  a  cer- 
tified copy  of  such  order  has  been  served  upon  the  owner,  he  shall,  upon  demand 
of  the  plaintiff,  deliver  possession  thereof  to  him,  and  in  case  possession  is  not 
delivered  when  demanded,  the  plaintiff  may  apply  to  the  court  without  notice, 
unless  the  court  shall  require  notice  to  be  given,  upon  proof  of  such  payment  and 
of  service  of  the  copy  order,  and  of  the  demand  and  non-compliance  therewith, 
for  a  writ  of  assistance,  and  the  court  shall  thereupon  cause  such  writ  to  be  issued, 
which  shall  be  executed  in  the  same  manner  as  when  issued  in  other  cases  for  the 
delivery  of  possession  of  real  property. 


Payment.  —  Pending  proceedings  by  a 
municipality  to  acquire  title  to  lands  be- 
longing to  a  married  woman,  for  a  public 
improvement,  the  owner  died  intestate, 
leaving  C,  her  husband  and  four  infant 
children  surviving.  C.  was  appointed 
guardian  of  the  children,  and  gave  the 
statutory  bond;  and  award  was  made  for 
the  entire  fee  of  the  premises;  C.  was  then 
in  possession;  he  received  the  sum  awarded, 


receipting  therefor  as  guardian.  In  pro- 
ceedings by  one  of  the  children  upon  his 
arrival  of  age  for  an  accounting  by  his 
father,  as  guardian, — Held,  that  the  latter 
was  entitled  to  a  life  interest  in  the  fund 
as  tenant  by  curtesy;  that  he  was  not  es- 
topped from  claiming  the  same  by  the  fact 
tnat  he  signed  the  receipt  as  guardian; 
that  the  court  had  power  in  the  condemna- 
tion proceedings  to  direct  the  payment  of 
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the  fund  to  him  without  security  beyond 
that  given  by  him  as  guardian;  and  that 
the  petitioner  had  no  right  to  demand  im- 
mediate payment,  when,  he  became  of  age, 
of  his  share  of  the  fund.  Matter  of  Peti- 
tion of  Camp,  126  N.  Y.  377. 

Until  compensation  is  made  in  condemna- 
tion proceedings,  the  owner  of  land  has  a 
right  to  mortgage  or  convey  the  same;  and 
any  such  mortgage  or  conveyance  effects  an 
equitable  assignment  of  the  award,  which 
gives  to  the  grantee  or  mortgagee  an  equi- 
table lien  on  the  damages  awarded.  Engel- 
hardt  v.  City  of  B'klyn,  3  Misc.  30,  B'klyn 
City  Ct. 

An  award  was  made  by  commissioners  ap- 
pointed in  a  proceeding  to  take  land  for  rail- 
way purposes  and  the  court  ordered  the 
money  paid  to  B.,  a  mortgagee.  Attorneys, 
who  claimed  to  have  represented  certain 
owners  during  the  trial,  obtained  an  order 
allowing  them  a  sum  for  their  services  to  be 
paid  out  of  the  award. — Held,  that  the  court 
had  no  power  to  make  such  an  allowance. 
Bruvn  v.  N.  Y.,  W.  S.  &  B.  R.  R.  Co.,  17 
Week.  Dig.  471. 

Where  real  property  belonging  to  a  mar- 
ried man  is  taken  by  the  exercise  of  the 
right  of  eminent  domain,  during  coverture, 
upon  the  appraisement  and  payment  of  the 
value  to  the  owner  of  the  fee,  an  absolute 
title  is  acquired  divested  of  any  inchoate 
right  of  dower  existing  in  his  wife.  Mat- 
ter of  Brooklyn  Bridge,  75  Hun  558. 

Recording  under  Railroad  Act. — Held, 
that  the  fact  that  the  order  of  confirmation 
had  not  been  recorded  as  required  did  not 
affect  its  conclusive  character.  Oberfelder 
v.  Met.  El.  R.  Co.,  138  N.  Y.  181. 

It  is  sufficient  if  the  order  of  confirma- 
tion of  the  report  of  the  commissioners  be 
recorded  in  full  in  the  office  of  the  county 
clerk  of  the  county  in  which  the  land  is 
situated;  it  is  not  necessary  that  it  be 
recorded  in  the  book  of  conveyances.  Re- 
cording the  original  order  which  remained 
on  file  in  the  same  office  is  a  substantial 
compliance  with  the  statute.  Lent  v.  N.  Y. 
&  Mass.  Ry.  Co.,  130  N.  Y.  504;  42  State 
Rep.  502,  rev'g  28  State  Rep.  82;  55  Hun 
181. 

It  was  held,  that  the  amendment  of  1876 


to  the  General  Railroad  Act  effected  a  ma- 
terial change  in  the  law  in  respect  to  the 
question    raised     upon    this    appeal.    The 
company  was  no  longer  concluded  by  the  or- 
der confirming  the  report.    Their  duty  to 
pay  did  not  then  arise  nor  did  their  right 
to  discontinue  the  proceedings  then  cease. 
The  duty  to  pay,  as  well  as  the  landowner's 
right  to  sue  for  the  award,  was  made  to 
depend   upon   the   recording   of   the   order. 
And  the  right  to  discontinue  the  proceed- 
ings  did   not   end   until   thirty  days  after 
recording  of  the  order,  or  thirty  days  after 
notice  in  writing  that  it  had  been  recorded 
by    some   other   party   to   the   proceedings. 
Under  the  section  as  amended,  title  to  the 
land   vested   in   the   corporation   upon  the 
recording  of  the  order  and  payment  or  de- 
posit of  the  award.     But  no  debt  was  cre- 
ated against  the  corporation  until  the  order 
was    recorded;    and    if    the   company  neg- 
lected to  have  that  act  performed,  any  other 
party  to  the  proceedings  could  cause  it  to 
be  done  and  thereby  establish  the  company's 
liability  to  pay  the  award.     It  follows  that 
no  cause  of  action  existed  against  the  cor- 
poration in  favor  of  the  landowner  for  the 
amount  of  the  award  until  the  original,  or 
a  certified  copy,  of  the  order  was  recorded, 
and  hence  an  allegation  of  that  fact  was 
essential  in  the  complaint.     lb. 

In  an  action  under  the  General  Railroad 
Act,  to  recover  the  amount  of  an  award  for 
land   taken   for   railroad    purposes,   it  ap- 
peared that  defendant  was  the  successor  of 
the  P.  &  E.   R.   R.   Co.,  that  the  original 
order  confirming  the  commissioners'  report 
was  delivered  by  the  counsel  for  that  com- 
pany to  the  county  clerk,  and  was  copied 
at  full  length  in  a  book  indorsed  P.  A  E. 
R.  R.  Co.  orders,  with  the  words  "entered 
and  recorded"  at  the  end  thereof.    Defend- 
ant claimed  that  the  order  should  have  been 
recorded  in  the  book  of  deeds,  and  that  the 
recording  of  the  original  order,  instead  of 
a  certified  copy  thereof,  was  not  in  compli- 
ance with  the  law. — Held,  untenable;  that 
there  was  a  substantial  compliance  with  the 
statute,  and  defendant,  having  caused  the 
order  to  be  recorded  as  it  was,  it  would  not 
be  permitted  to  object.     Morgan  v.  N.  Y.  A 
Mass.  Ry.  Co.,  130  N.  Y.  692. 


§  3374.     [Am'd,  1894.]     Abandonment  and  discontinuance  of  proceeding. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time  after  the  presenta- 
tion of  the  petition  and  before  the  expiration  of  thirty  days  after  the  entry  of 
the  final  order,  upon  eight  days'  notice  of  motion  to  all  other  parties  to  the  proceed- 
ing who  have  appeared  therein  or  upon  an  order  to  show  cause,  the  court  may,  in 
its  discretion,  and  for  good  cause  shown,  authorize  and  direct  the  abandonment  and 
discontinuance  of  the  proceeding,  upon  payment  of  the  fees  and  expenses,  if  any, 
of  the  commissioners,  and  the  costs  and  expenses  directed  to  be  paid  in  such  final 
order,  if  such  final  order  shall  have  been  entered,  and  upon  such  other  terms  and 
conditions  as  the  court  may  prescribe;  and  upon  the  entry  of  the  order  granting 
such  application  and  upon  compliance  with  the  terms  and  conditions  therein  pre- 
scribed, payment  of  the  amount  awarded  for.  compensation,  if  such  compensation 
shall  have  been  theretofore  awarded,  shall  not  be  enforced,  but  in  such  case,  if 
such  abandonment  and  discontinuance  of  the  proceeding  be  directed  upon  the 
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application  of  the  plaintiff,  the  order  granting  such  application,  if  permitting  a 
renewal  of  such  proceedings,  shall  provide  that  proceedings  to  acquire  title  to 
such  lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff  without  a 
tender  or  deposit  in  court  of  the  amount  of  the  award  and  interest  thereon. 

Ain'd  L.    1804,   c.   475.    The   amendment  of   1804   substantially   changed   the  whole 
section. 


§  3374  does  not  give  an  absolute  right  to 
plaintiff  to  discontinue  a  proceeding,  and 
the  court  should  not,  without  the  gravest 
reasons,  long  after  the  confirmation  of  the 
report  of  commissioners  on  plaintiff's  mo- 
tion permit  a  continuance  and  a  recom- 
mencement. New  York  Cent.  &  H.  R.  R. 
Co.  v.  Marshall,  127  App.  Div.  534;  112  N. 
Y.   Supp.  33. 

When  the  plaintiff  seeks  to  discontinue 
before  the  appointment  of  commissioners,  a 
landowner  has  no  right  to  compel  the  ap- 
pointment of  commissioners,  so  as  to  ob- 
tain his  expenses,  etc.  Onondaga  County 
v.  White,  38  Misc.  587;  77  N.  Y.  Supp. 
1074. 

Condemnation  proceedings  instituted  by  a 
city  may  be  discontinued  as  to  a  part  of 
the  property  proposed  to  be  taken,  where  it 
was  unable  to  acquire  the  whole  and  a  por- 
tion that  they  could  acquire  would  by  rea- 
son thereof  be  of  no  use  for  the  purpose 
sought,  without  abandoning  the  proceedings 
in  toto.  Matter  of  Mayor,  etc.,  of  N.  Y., 
52  Misc.  310;   102  Supp.  150. 

A  finding  that  the  defendant  is  the  owner 
of  the  premises  instead  of  owning  a  mere 
easement  therein,  as  alleged  in  the  petition, 
does  not  require  a  dismissal  of  the  proceed- 
ing, and  the  petitioner  should  be  allowed  to 
continue  ft  for  the  purpose  of  acquiring  all 
the  defendant's  title  even  if  it  become  nec- 


essary to  amend  some  of  the  allegations  of 
the  petition.  City  of  Geneva  v.  Hensen, 
105  N.  Y.  447;  88  N.  E.  1104. 

Under  the  New  York  City  Revised  Char- 
ter of  1001,  §  1000,  the  board  of  estimate 
and  apportionment  has  power  to  rescind  a 
resolution  fixing  a  date  for  the  vesting  of 
title  in  the  city  to  land  sought  to  be  ac- 
quired in  a  street  opening  proceeding  and 
to  direct  the  corporation  counsel  to  discon- 
tinue the  proceeding  as  to  a  part  of  the 
land  so  affected,  when  such  step  is  taken 
before  the  vesting  of  title  on  confirmation 
of  the  final  report  in  accordance  with  §  000. 
Matter  of  City  of  N.  Y.,  127  App.  Div.  650; 
111  N.  Y.  Supp.  805. 

§  3374,  regulating  costs  on  application 
for  "an  abandonment  or  discontinuance  of 
proceedings"  for  condemnation,  does  not 
apply  to  motions  to  set  aside  such  proceed- 
ings. Matter  of  Village  of  Le  Roy,  35  App. 
Div.  177;  55  N.  Y.  Supp.  140. 

Right  to  discontinue  rests  in  the  discre- 
tion of  the  court.  Matter  of  South  Market 
Street,  76  Hun  85;  57  State  Rep.  471;  27 
N.  Y.  Supp.  843. 

The  city  of  N.  Y.  may  discontinue  con- 
demnation proceedings  at  any  time  before 
the  report  of  the  commissioners  is  finally 
confirmed.  Matter  of  Board  of  Education 
of  N.  Y.,  50  App.  Div.  258;  60  N.  Y.  Supp. 
572. 


§  3375.     [Am'd,  1895.]     Appeal  from  final  order.    Stay. 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court  from  the 
final  order,  within  the  time  provided  for  appeals  from  orders  by  title  four  of 
chapter  twelve  of  this  act;  and  all  the  provisions  of  such  chapter  relating  to 
appeals  to  the  appellate  division  of  the  supreme  court  from  orders  of  the  Special 
Term  shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review  all  the 
proceedings  subsequent  to  the  judgment,  but  the  judgment  and  proceedings  ante- 
cedent thereto  may  be  reviewed  on  such  appeal,  if  the  appellant  states  in  his  notice 
that  the  same  will  be  brought  up  for  review,  and  exceptions  shall  have  been  filed 
to  the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case  and  exceptions 
shall  have  been  made,  settled  and  allowed,  as  required  by  the  provisions  of  this 
act  for  the  review  of  the  trial  of  actions  in  the  supreme  court  without  a  jury. 
The  proceedings  of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal,  except 
by  order  of  the  court,  upon  notice  to  him,  and  the  appeal  shall  not  affect  his  pos- 
session of  the  property  taken,  and  the  appeal  of  a  defendant  shall  not  be  heard 
except  on  his  stipulation  not  to  disturb  such  possession. 

Am'd  L.  1805,  c.  046. 


The  right  of  petitioner  to  maintain  con- 
demnation proceedings  may  be  reviewed  on 
appeal  from  an  order  confirming  the  report 
of  commissioners  of  appraisal.  Queens 
Terminal  Co.  v.  Schmuck,  147  App.  Div. 
502;  132  N.  Y.  Supp.  150. 

In  proceedings  by  the  water  commission- 
era   of   a  village  for  the  condemnation!  of 


lands,  the  right  of  an  owner  to  an  award 
is  not  affected  by  the  taking  of  an  appeal 
and  the  setting  aside  of  the  report  and  the 
granting  of  a  new  appraisal  upon  which  a 
larger  award  is  made  only  entitle  him  to 
interest  upon  the  additional  amount.  Mat- 
ter of  Water  Comrs.  of  White  Plains,  105 
N.  Y.  502. 
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In  audi  case  the  owner  is  entitled  to  draw 
the  award  from  the  county  treasury  at  any 
time,  and  if  he  loses  the  interest  on  the 
amount  of  the  original  award  it  is  the  re- 
sult of  his  voluntary  action,  but  he  is  en- 
titled to  the  interest  earned  by  the  fund 
while  in  the  hands  of  the  county  treasurer, 
lb. 

An  order  confirming  the  report  of  com- 
missioners of  appraisal  in  condemnation 
proceedings  was  reversed  and  the  report  set 
aside  solely  upon  the  ground  that  one  of 
the  commissioners  was  an  improper  person 
to  act  in  that  capacity. — Held,  that  the  peti- 
tioner was  entitled  to  appeal  from  the  order 
confirming  the  report  of  the  new  commis- 
sioners, the  previous  decision  not  having 
been  upon  the  merits.  Matter  of  Lake 
Shore  &  Michigan,  etc.,  Ry.  Co.,  140  App. 
Div.  339 ;  125  N.  Y.  Supp.  133. 

When  commissioners  of  award  appointed 
in  proceedings  to  acquire  land  for  sewerage 
and  drainage  in  the  city  of  New  York  have 
reported  on  the  basis  of  the  future  use  of 
the  property  taken,  and  what  it  could  be 
sold  for  in  the  future  rather  than  its  pres- 
ent market  value,  and  the  court  at  Special 
Term  has  therefore  refused  to  confirm  the 
award,  new  commissioners  should  be  ap- 
pointed instead  of  sending  it  back  to  the 
same  commissioners.  Matter  of  Collis,  144 
App.  Div.  382;  129  N.  Y.  Supp.  214. 

Where  in  a  condemnation  proceeding  an 
appeal  is  taken  from  the  order  confirming 
the  appraisal,  but  not  from  the  decree  of 
condemnation,  either  directly  or  by  includ- 
ing it  in  the  notice  of  appeal  from  the  con- 
firmation, as  permitted  by  §  3375,  such  ap- 
peal brings  up  for  review  only  the  proceed- 
ings subsequent  to  the  decree.  Long  Island 
Railroad  Co.  v.  Garvey,  169  N.  Y.  334;  54 
N.  E.  60. 

No  appeal  lies  from  a  judgment  that 
plaintiff  is  entitled  to  condemn  defendant's 
land  until  after  ascertainment  of  the  com- 
pensation and  payment  thereof  by  commis- 
sioners appointed  for  that  purpose.  Village 
of  St.  Johnsville  v.  Smith,  61  App.  Div.  380; 
70  N.  Y.  Supp.  880. 

An  appeal  lies  from  an  order  setting  aside 
the  award  of  commissioners  as  excessive. 
Manhattan  Ry.  Co.  v.  O'Sullivan,  6  App. 
Div.  571;  40  N.  Y.  Supp.  326. 

In  condemnation  proceedings,  where  a  mo- 
tion is  made  in  the  Special  Term  to  set 
aside  an  award  as  excessive,  such  court  is 
not  the  original  tribunal,  whose  discretion- 
ary action  should  not  be  disturbed;  and,  on 
appeal  from  an  order  granting  such  motion, 
the  appellate  court  will  confirm  the  award 
if  it  was  right,  and,  if  it  was  wrong,  will 
affirm  the  order.     lb. 

An  award  of  commissioners  of  appraisal 
in  condemnation  proceedings  will  not  be  dis- 
turbed unless  it  appears  that  injustice  has 
been  done,  that  they  overlooked  some  ma- 
terial feature  of  the  case,  proceeded  on  an 
erroneous  principle,  or  were  influenced  by 
prejudice  or  passion.     lb. 

An  appeal  will  not  lie  to  the  court  of 
appeals    from    order    confirming   report   of 


commissioners  under  Rapid  Transit  Act  of 
1875.  Matter  of  Brooklyn  El.  R.  Co.,  147 
N.  Y.  344;  41  N.  E.  704;  69  State  Rep.  677. 

An  objection  that  commissioners  consid- 
ered a  tract  of  land  with  three  separate 
buildings  as  three  parcels  instead  of  as  a 
whole,  presents  only  a  question  of  law.    lb. 

Order  confirming  commissioners'  report  is 
a  final  order,  and  question  whether  appeal 
will  lie  to  the  court  of  appeals  must  be  de- 
termined by  that  court.  Manhattan  R.  Go. 
v.  O'Sullivan,  8  App.  Div.  320;  40  N.  Y. 
Supp.  937. 

A  proceeding  in  condemnation  is  a  "spe- 
cial proceeding,1'  and  not  an  "action";  and 
hence  no  appeal  can  be  taken  in  such  pro- 
ceedings under  the  general  statute  authoriz- 
ing appeals  in  actions.  A  judgment  award- 
ing condemnation  and  appointing  commis- 
sioners, is  not  a  final  order  determining  the 
proceedings  so  as  to  entitle  defendant  to 
appeal.  Erie  R.  Co.  v.  Steward,  59  App. 
Div.  187;  69  N.  Y.  Supp.  57. 

See  and  compare  Erie  Railroad  Co.  v. 
Steward,  170  N.  Y.  172,  affi'g  61  App.  Div. 
480. 

Where,  by  contract,  a  railroad  company 
and  a  city  are  each  liable  for  one-half  the 
amount  of  compensation  awarded  for  the 
taking  of  land  for  a  grade  crossing,  notice 
of  appeal  from  the  order  confirming  such 
award  must  be  served  on  such  railroad  com- 
pany, or  the  appeal  must  be  dismissed. 
Matter  Grade  Crossing  Commissioners,  68 
App.  Div.  560;  74  N.  Y.  Supp.  205. 

When  the  final  order  has  been  entered  and 
the  award  has  been  made  or  deposited, 
plaintiff  is  entitled  to  the  possession  of  the 
property  condemned,  and  defendants,  in  case 
they  appeal,  are  required  to  stipulate  not  to 
disturb  plaintiff's  possession  during  the 
pendency  of  the  appeal.  Manhattan  Ry.  Co. 
v.  Taber,  78  Hun,  434;  60  State  Rep.  781; 
29  N.  Y.  Supp.  220. 

An  appeal  from  an  order  confirming  the 
report  of  commissioners  in  condemnation 
proceedings  may  be  taken  by  the  petitioner, 
although  it  obtained  such  order.  Matter  of 
Met  El.  R.  Co.,  36  State  Rep.  606. 

Under  the  General  Railroad  Act,  though 
the  receipt  of  the  award  divests  the  ownePs 
title,  it  does  not  bar  his  right  to  appeal. 
Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  98 
N.  Y.  12 ;  Matter  of  N.  Y.,  W.  S.  &  B.  Ry 
Co.,  94  N.  Y.  287. 

When  the  owner  objects  to  the  appoint- 
ment of  commissioners,  for  the  reason  that 
the  use  sought  was  private  and  not  public, 
she  does  not  thereby  waive  the  right  to  move 
to  set  aside  the  order  of  confirmation, 
though  no  appeal  was  taken  from  the  ad- 
judication that  the  use  was  public.  In  re 
Niagara  Falls  R.  R.  Co.,  4  N.  Y.  Supp.  485. 

An  objection  to  the  capacity  of  one  of  the 
commissioners  comes  too  late  after  their  re- 
port has  been  affirmed  by  a  competent 
tribunal.  Morris  v.  Mayor,  8  N.  Y.  Supp. 
763,  rev'g  7  N.  Y.  Supp.  943. 

An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  General  Term,  aftlrming  an 
order  of  Special  Term*  involving  the  que* 
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tion  of  the  right  to  condemn  the  lands  under 
the  statute.  Rensselaer  &  S.  R.  R.  Co.  v. 
Davis,  43  N.  Y.  137.     Sed  qu.  now. 

Stay. — This  cuts  off  the  absolute-  right  of 
appellant  to  a  stay  of  proceedings  pending 
the  appeal,  under  §  1352,  by  simply  giving 
an  undertaking.  The  appellant's  right  to  a 
stay  pending  appeal  is  not  an  absolute  one, 
but  whether  it  shall  be  granted  or  refused 
rests  in  the  discretion  of  the  court,  and  must 
be  determined  by  the  circumstances  of  each 
case.  Manhattan  Ry.  Co.  v.  Stroub,  24  N. 
Y.  Supp.  68. 

Where  an  appeal  is  taken  from  a  judg- 
ment and  order  confirming  award  in  pro- 
ceedings under  the  "Condemnation  Act,"  and 
the  judgment  is  in  favor  of  one  who  holds 
the  fee  to  certain  property  and  against  one 
who  held  the  same  under  a  lease  from  a 
former  owner,  the  proceedings  will  not  be 
stayed  pending  appeal  where  defendant 
tenders  no  bond  for  the  damages  resulting 
from  such  stay,  and  when  it  does  not  appear 
that  plaintiff  is  not  entirely  able  to  make 
good  all  damages  assessed.  Matter  of  Man- 
hattan Ry.  Co.  v.  Stroub,  53  State  Rep.  811. 

Interest. — Certain  landowners  moved  at 
Special  Term  for  confirmation  of  an  award 
of  damages  for  land  taken.     The  court  re- 


fused to  confirm  the  award,  vacated  it  and 
ordered  a  re-appraisal  by  new  appraisers. 
On  appeal  by  the  landowners  General  Term 
reversed  the  order  of  Special  Term,  and  gave 
judgment,  with  interest,  from  the  date  of 
the  Special  Term  order. — Held,  error;  as 
there  was  no  contract,  obligation  to  pay  in- 
terest on  the  award,  no  statutes  imposing  or 
requiring  its  payment,  and  the  owners  were 
in  possession  until  the  final  order  was  en- 
tered. Matter  of  N.  Y.  &  B.  Br.  Co.  v. 
Clark,  50  State  Rep.  182  j  137  N.  Y.  05, 
modf'g  47  State  Rep.  932. 

In  condemnation  proceedings,  where  the 
time  the  award  is  payable  is  fixed  by 
statute,  interest  on  the  amount  of  the  award 
is  to  be  computed  from  such  time,  unless 
the  owner  be  still  in  possession  of  the  land. 
Supervisors  of  Erie  v.  City  of  Buffalo,  45 
State  Rep.  365. 

Where  the  owner  of  property  taken  failed 
for  over  two  months  after  confirmation  of 
the  award  to  deliver  satisfaction-pieces  of 
mortgages  and  a  deed  of  the  land,  and  then 
received  the  amount  of  the  award  under 
protest, — Held,  that  she  could  not  thereafter 
maintain  an  action  for  the  interest  on  the 
award.     Devlin  v.  Mayor,  37  State  Rep.  951. 


§  3376.     [Am'd,  1895.]     Appeal  by  plaintiff.    Costs. 

If  a  trial  has  been  made  and  judgment  entered  in  favor  of  the  defendant, 
the  plaintiff  may  appeal  therefrom  to  the  appellate  division  of  the  supreme  court 
within  the  time  provided  for  appeals  from  judgments  by  title  four  of  chapter 
twelve  of  this  act*  and.  all  the  provisions  of  said  chapter  relating-  to  appeals  from 
judgments  shall  apply  to  such  appeals;  and  on  the  hearing  of  the  appeal  the  ap- 
pellate division  may  affirm,  reverse  or  modify  the  judgment,  and  in  case  of  reversal 
may  grant  a  new  trial,  or  direct  that  judgment  be  entered  in  favor  of  the  plaintiff. 
If  the  judgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  but  if  re- 
versed or  modified,  no  costs  of  the  appeal  shall  be  allowed  to  either  party. 

Am'd  L.  1895,  c  946. 


award  is  diminished.  Manhattan  R.  Go.  v. 
O'Sullivan,  8  App.  IMv.  320;  40  N.  Y.  Supp. 
937. 


Where  plaintiff  appeals  from  an  award, 
court  should  direct  it  to  pay  the  award,  and 
require  owner  to  give  bond  conditioned  that 
he  will  return  so  much  as  is  proper  in  case 

§  3377.    When  new  appraisal. 

On  the  hearing  of  the  appeal  from  the  final  order,  the  court  may  direct  a  new 
appraisal  before  the  same  or  new  commissioners,  in  its  discretion,  and  the  report 
of  such  commissioners  shall  be  final  and  conclusive  upon  all  parties  interested.  If 
the  amount  of  the  compensation  to  be  paid  is  increased  by  the  last  report,  the 
difference  shall  be  a  lien  upon  the  land  appraised,  and  shall  be  paid  to  the  parties 
entitled  to  the  same,  or  shall  be  deposited  as  the  court  shall  direct;  and  if  the 
amount  is  diminished,  the  difference  shall  be  refunded  to  the  plaintiff  by  the 
party  to  whom  the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the  parties  liable 
to  pay  the  same. 


§  3377  only  applies  to  make  the  second 
appraisal  conclusive,  where  both  it  and  the 
former  appraisal  were  upon  the  merits,  so 
that,  where  an  order  of  the  Special  Term  con- 
firming the  first  report  of  commissioners  was 
reversed  on  the  ground  that  one  of  the  com- 
i:  j  sioners  was  an  improper  person,  the  sec- 


ond report  of  the  commissioners  was  not 
conclusive;  its  first  report  not  having  been 
on  the  merits.  Re  Lake  Shore  &  M.  S.  Ry. 
Co.,  140  App.  Div.  339;  125  N.  Y.  Supp.  133. 
Where,  on  an  appeal  from  the  report  of 
commissioners  in  condemnation  proceedings 
awarding  payment  to  property  owners  for 
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land  taken,  the  award  did  not  show  the  the- 
ory of  appraisal,  and  the  record  did  not  show 
that  the  question  of  the  value  of  the  fran- 
chise was  excluded,  and  it  was  contended 
that  the  commissioners  made  no  allowance 
for  the  corporate  franchise,  the  report  will 
be  returned  with  an  order  for  the  commis- 
sioners to  state  the  rule  adopted  by  them. 
Matter  of  Board  of  Water  Com'rs,  56  App. 
Div.  77 ;  66  N.  Y.  Sup.  1005. 

The  court,  on  appeal  from  an  order  modi- 
fying the  report  of  commissioners  for  ex- 
ces8iveness,  instead  of  setting  it  aside,  may 
set  aside  the  award,  and  direct  a  rehearing 
before  new  commissioners.  Matter  of  Cen- 
tral New  York  Telephone  Co.,  36  App.  Div. 
553 ;  55  N.  Y.  Supp.  729. 

Where  findings  are  set  aside  on  appeal  a 
second  application  is  a  continuance  of  the 
original  proceeding,  and  the  appointment  of 
a  receiver  meantime  does  not  necessitate  a 
new  petition,  or  confer  the  right  to  answer, 

§  3378.    Conflicting  claims. 

If  there  are  adverse  and  conflicting  claimants  to  the  money,  or  any  part  of  it, 
to  be  paid  as  compensation  for  the  property  taken,  the  court  may  direct  the  money 
to  be  paid  into  the  court  by  the  plaintiff,  and  may  determine  who  is  entitled  to  the 
same,  and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  discretion,  order 
a  reference  to  ascertain  the  facts  on  which  such  determination  and  direction  are 
to  be  made. 


where  it  has  been  waived  by  proceeding  with- 
out answer.  Rochester,  etc,  R.  R.  Co.  ▼. 
Hartshorn,  7  N.  Y.  Supp.  279. 

Where  the  second  report  neither  increases 
nor  diminishes  the  amount  awarded,  it  needs 
no  order  of  confirmation.  Matter  of  Pros- 
pect Park  &  C.  I.  R.  R.  Co.,  85  N.  Y.  489. 

Semble,  no  appeal  lies  in  the  case  of  a 
second  report  to  the  court  of  appeals.    lb. 

The  provision  that  the  determination  as  to 
damages  for  land  taken,  made  by  commis- 
sioners of  appraisal  in  their  second  report, 
shall  be  final  and  conclusive,  precludes  as 
well  a  review  by  a  common-law  certiorari  as 
by  appeal.  People  ex  rel.  v.  Betts,  55  N. 
Y.  600. 

A  second  report  will  be  reviewable  only 
for  such  irregularity,  fraud,  or  mistake  as 
would  authorize  a  judgment  to  be  set  aside. 
Matter  of  N.  Y.  El.  R.  R.  Co.,  41  Hun  502; 
3  State  Rep.  320. 


Disputed  title  to  land  cannot  be  deter- 
mined in  a  condemnation  proceeding;  con- 
flicting claimants  being  properly  joined, 
leaving  the  question  as  to  which  is  entitled 
to  the  compensation  to  be  determined  by  the 
court  on  payment  thereof  into  court.  N.  Y. 
Central  &  H.  R.  R.  Co.  v.  Matthews,  144 
App.  Div.  732;  120  N.  Y.  Supp.  828. 

The  provisions  of  this  section  are  not  in 
violation  of  the  Constitution.  The  money 
takes  the  place  of  land,  and  is  subject  to  the 
same  liens  to  which  the  land  was  before  be- 
ing taken.  Matter  of  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  60  N.  Y.  116,  affi'g  2  Hun  482;  5  T.  A 
C.  84. 

In  proceedings  by  a  railroad  company 
against  an  executor,  deceased's  widow,  a 
daughter,  and  a  daughter's  son,  to  condemn 
land  for  right  of  way,  it  appeared  that  the 
farm,  on  testator's  death,  vested,  under  his 
will,  in  his  wife  and  daughter,  or  the  sur- 
vivor of  them,  during  their  lives,  and  upon 
their  death,  or  the  death  of  the  daughter 
and  marriage  of  the  widow,  the  remainder 
was  to  vest  in  the  daughter's  children. — 
Held,  that  an  order  declaring  such  son  to 
be  the  owner  of  the  sum  awarded  was  er- 
roneous, since  other  children  of  the  daugh- 
ter might  be  born,  and  become  entitled  to 
a  share,  and  their  possible  interests  should 
be  protected  in  the  order  made.  Pecksport 
Connecting  Ry.  Co.  v.  West,  20  App.  Div. 
636 ;  47  N.  Y.  Supp.  230. 

The  executor,  not  being  a  trustee  under 
the  will  for  such  son,  or  other  remainder- 
men that  might  be  born  to  such  daughter, 
the  award  should  not  be  paid  to  him,  but 
should  be  paid  into  court,  and  the  court 


should  make  further  orders  as  to  its  own- 
ership and  investment.     lb. 

A  cemetery  association  was  incorporated 
under  Act  1847,  as  amended  by  Laws  1853, 
c.  122,  now  Membership  Corporation  Law, 
directing  the .  application  of  half  the  pro- 
ceeds of  lots  sold  to  the  payment  of  the 
purchase  price.  Certain  land  was  conveyed 
to  the  association  under  an  agreement  recit- 
ing the  fact  of  the  incorporation  under  such 
statute,  and  specifying  the  fractional  part 
of  the  whole  tract  of  which  each  grantor 
was  owner,  and  that  the  grantors  were  to 
be  paid  by  receiving  half  the  proceeds  of  lots 
sold  from  the  tract.  A  portion  of  the  lands 
was  condemned  for  street  purposes,— Held, 
that  the  grantors  were  entitled  to  one-half 
the  proceeds  of  the  condemnation.  Whitte- 
more  v.  Woodlawn  Cemetery,  71  App.  Div. 
257 ;  75  N.  Y.  Supp.  847. 

Where  the  real  claimants  cannot  be  de- 
termined, the  award  should  be  made  to  un- 
known owners.  Nominal  awards  ought  not 
to  be  made  where  there  is  failure  to  make 
title.  In  re  Public  Parks,  53  Hun  48;  6  K. 
Y.  Supp.  760. 

A  claim  by  the  county  for  unpaid  taxes 
upon  a  portion  of  the  award  must  be  es- 
tablished by  sufficient  evidence  to  uphold  a 
tax  title.  Matter  of  N.  Y.  C.  k  H.  R.  R  B. 
Co.,  90  N.  Y.  342. 

Where  deeds  of  lots  abutting  on  a  street 
conveyed  to  the  grantees  only  the  ordinary 
easements  in  the  street,  the  fee  of  which  re- 
mained in  the  grantor,  and  both  easements 
and  the  fee  of  the  street  are  subsequently 
taken  in  condemnation  proceedings}  the 
award  will  be  apportioned  between  toe  own- 
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era  of  the  fee  and  the  persons  to  whose  lands 
the  easements  were  appurtenant.  In  re  St. 
Nicholas  Terrace,  27  N.  Y.  Supp.  765. 

The  inchoate  right  of  dower  of  a  wife 
must  be  recognized  and  protected  in  the  pro- 
ceeds, as  against  her  husband.  Matter  of 
Brooklyn  Bridge,  75  Hun  558;  27  N.  Y. 
Supp.  597 ;  59  State  Rep.  613. 

When  the  lands  taken  by  N.  Y.  City  for 
street  purposes  are  mortgaged,  the  mort- 
gagee is  entitled  to  have  the  award  applied 
upon  his  mortgage  to  the  extent  necessary 
for  his  protection.  Where,  in  such  case,  the 
foreclosure  sale  takes  place  before  the  con- 
firmation of  the  commissioners'  report,  the 
deed  carries  the  award  and  entitles  the  pur- 
chaser to  the  whole  thereof  free  from  all 
claim  for  services  in  procuring  an  increase 
in  such  award  under  an  agreement  with  the 
mortgagor.  Gates  v.  De  La  Mare,  59  State 
Rep.  1 ;  142  N.  Y.  307,  rev'g  49  State  Rep. 
775. 

A  mortgage  of  land  made  before  the  pas- 
sage of  the  act  under  which  a  portion  of  the 
land  is  taken  for  public  purposes,  operates 
as  an  assignment  of  the  award  made  for  such 
taking,  and  entitles  the  purchaser  on  fore- 

§  3379.     [Am'd,  1900.]     Possession  on  security  or  deposit. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the  plaintiff,  if  in 
possession  of  the  property  sought  to  he  condemned,  to  continue  in  possession, 
and  may  stay  all  actions  or  proceedings  against  him  on  account  thereof,  upon 
giving  security,  or  depositing  such  sum  of  money  as  the  court  may  direct  to  he 
held  as  security  for  the  payment  of  the  compensation  which  may  be  finally 
awarded  to  the  owner  therefor  and  the  costs  of  the  proceedings,  and  in  every 
such  case  the  owner  may  conduct  the  proceeding  to  a  conclusion,  if  the  plaintiff 
delays  or  neglects  to  prosecute  the  same.  When  the  final  award  to  any  owner 
is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right  of  way  for  telephone 
or  telegraph  poles  and  wires,  the  allowance  of  costs,  if  any,  and  the  amount 
thereof  not  exceeding  that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may  hereafter  be  stayed, 
if  the  telephone  or  telegraph  poles  and  wires,  in  such  action  or  proceeding  so 
stayed,  shall  have  been  erected  for  more  than  three  years  prior  to  the  commence- 
ment thereof. 

Am'd  L.  1900,  c.  774. 


closure  to  such  award.    Burkard  v.  City  of 
B'klyn,  6  Misc.  431,  B'klyn  City  Ct. 

A  deed  of  land  including  a  portion  which 
had.  been  condemned  for  street  purposes, 
gives  the  grantee  the  right  to  the  award  of 
the  portion  condemned,  where  the  award 
was  made  before  the  deed  was  executed,  but 
the  possession  of  the  grantor  had  not  been 
disturbed.  Charde  v.  City  of  B'klyn,  29 
State  Rep.  390,  B'klyn  City  Ct. 

The  owner  of  land,  part  of  which  had 
been  condemned  for  public  use,  retained 
plaintiff  as  his  attorney  in  the  proceeding 
to  ascertain  his  compensation,  and  agreed 
to  pay  plaintiff  for  his  services  a  certain 
share  of  the  award,  such  share  "to  be  a  lien 
on  the  property." — Held,  that  plaintiff's 
claim  for  services  was  not  such  an  inherent 
part  of  the  condemnation  proceedings  as  to 
render  it  a  charge  on  the  land  in  the  hands 
of  defendant,  who,  pending  such  proceed- 
ings, had  procured  a  decree  against  the 
landowner  for  specific  performance  of  a  con- 
tract of  sale,  "subject  to  the  judgment  of 
condemnation."  Grigg  v.  MoNulty,  25  N. 
Y.  Supp.  604,  B'klyn  City  Ct. 


An  order  staying  defendant  from  continu- 
ing any  action  against  plaintiff  in  condem- 
nation proceedings,  which  action  accrued 
prior  to  the  commencement  of  such  pro- 
ceedings, is  unauthorized.  Wait  v.  Hudson 
Valley  Ry.  Co.,  43  Misc.  304 ;  88  N.  Y.  Supp. 
825. 

This  section  does  not  apply  where  the 
possession  was  taken  by  force;  and  a  peti- 
tioner since  so  obtaining  possession  is  not 
entitled  to  such  order  where  he  has  since 
taken  no  steps  to  condemn  the  property. 
Village  of  Canandaigua  v.  Benedict,  8  App. 
Div.  475 ;  40  N.  Y.  Supp.  707. 

Unless  plaintiff  prosecutes  proceedings 
with  diligence,  an  order  continuing  it  in 
possession  will  be  set  aside.  Village  of 
Canandaigua  v.  Benedict.     lb. 

The  purpose  of  the  section  is  to  provide 
for  the  protection  of  a  plaintiff's  possession 
of  property  sought  to  be  condemned,  during 


the  pendency  of  the  proceedings  taken  for 
that  purpose;  it  doeB  not  authorize  the  court 
to  grant,  after  an  order  confirming  an  award 
has  been  entered,  an  order  forever  restrain- 
ing defendants  in  such  proceedings  from 
maintaining  actions  in  respect  to  the  prop- 
erty. Manhattan  Ry.  Co.  v.  Taber,  78  Hun 
434;  60  State  Rep.  781;  29  N.  Y.  Supp.  220. 

§  3379  is  constitutional.  Matter  of  St.  L. 
&  A.  R.  R.  Co.,  49  State  Rep.  598;  66  Hun 
306. 

Where  the  petitioner  has  come  into  pos- 
session in  good  faith  without  intending  to 
commit  a  trespass,  he  will  be  allowed  to 
remain  in  possession  under  §  3379,  upon  his 
giving  proper  security.     lb. 

Where,  in  a  proceeding  by  a  railroad  com- 
pany to  condemn  real  property,  the  court 
states  in  its  order  allowing  the  company  to 
continue  in  possession,  that  it  appeared  to 
its   satisfaction   "that  plaintiff   is   in   pos- 
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session  of  the  premises  sought  to  be  con- 
demned," it  is  to  be  assumed,  on  appeal 
from  such  order,  that  the  court  reached  the 
conclusion  that  the  company  was  in  pos- 
session under  a  color  of  claim,  or  had  ac- 
quired possession  in  good  faith,  where  the 
papers  before  the  court  contained  allega- 
tions tending  to  show  such  a  possession ;  and 
that  the  court  was  not  of  opinion  that  the 
possession  of  the  company  originated  in  a 
trespass  known  to  have  been  such,  or  that  it 
was  taken  without  color  of  authority.  lb. 
Where  a  railroad  corporation  has  unlaw- 
fully entered  upon  land,  under  no  claim  or 
pretence  of  right,  in  defiance  of  the  will  of 


the  owner,  under  no  mistake  or  misappre- 
hension and  without  color  of  authority,  and 
thereafter  commences  proceedings  to  acquire 
title  by  condemnation,  it  is  not  "in  pos- 
session of  the  property  sought  to  be  con- 
demned," and  where  such  a  case  is  presented, 
the  court  is  not  authorized  to  grant  a  stay. 
A  plea  of  public  necessity  is  no  justification 
for  a  construction  of  said  provision  which 
will  prevent  an  owner  from  seeking  redress 
for  such  an  unlawful  entry  upon  his  lands. 
Matter  of  St.  L  t  Ad.  R  H  Co.,  133  N.  Y. 
270 ;  45  State  Rep.  207,  rev*g  43  State  Rep. 
967 ;  21  N.  Y.  Supp.  137. 


§  3380.    Temporary  possession  pending  proceedings. 

When  an  answer  to  the  petition  has  been  interposed,  and  it  appears  to  the 
satisfaction  of  the  court  that  the  public  interests  will  be  prejudiced  by  delay,  it 
may  direct  that  the  plaintiff  be  permitted  to  enter  immediately  upon  the  real  prop- 
erty to  be  taken,  and  devote  it  temporarily  to  the  public  use  specified  in  the  peti- 
tion, upon  depositing  with  the  court  the  sum  stated  in  the  answer  as  the  value 
of  the  property,  and  which  sum  shall  be  applied,  so  far  as  it  may  be  necessary 
for  that  purpose,  to  the  payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to  the  plaintiff,  and, 
in  case  the  petition  should  be  dismissed,  or  no  award  should  be  made,  or  the  pro- 
ceedings should  be  abandoned  by  the  plaintiff,  the  court  shall  direct  that  the 
money  so  deposited,  so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such  entry  upon  and 
use  of  his  property,  and  his  costs  and  expenses  of  the  proceeding,  such  damages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed  for  that  purpose,  and 
if  the  sum  so  deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered  against  the 
plaintiff  for  the  deficiency,  to  be  enforced  and  collected  in  the  same  manner  as 
a  judgment  in  the  supreme  court;  and  the  possession  of  the  property  shall  be  re- 
stored to  the  defendant. 


Where  an  answer  in  condemnation  pro- 
ceedings alleged  that  the  value  of  the  prop- 
erty sought  to  be  taken  was  $129,342,  and 
plaintiff  claimed  that  such  valuation  was 
grossly  excessive,  the  court  had  no  jurisdic- 
tion to  grant  plaintiff's  motion  for  immedi- 
ate possession  on  depositing  the  sum  of  $21,- 
422.50,  which  was  alleged  to  be  fair  and 
ample  to  cover  the  value  of  the  property. 
Re  New  York,  W.  &  B.  Ry.  Co.,  51  Misc. 
333;   100  N.  Y.  Supp.  388. 

Where  defendants'  answer  denied  the 
estimate  placed  upon  the  property  by  plain- 
tiff, but  contained  no  statement  of  its  value, 
and  defendants'  counsel  declined  to  make 
any  estimate,  an  order  permitting  plaintiff 
to  immediately  enter  into  possession  on  the 
deposit  of  a  sum  determined  upon  by  the 
court  was  proper.  Re  Niagara  Power  Co., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where  a  landowner  designedly  overesti- 
mates the  value  in  his  answer  to  defeat  a 
taking  of  possession,  the  answer  should  be 
treated  as  if  no  value  were  stated,  making  a 
deposit  of  the  fair  value  sufficient.  New 
York  Cent.  &  H.  R.  R.  Co.  v.  Lally,  62  Misc. 
506;  116  N.  Y.  Supp.  897. 


Where  it  appeared  that  a  corporation 
seeking  to  condemn  lands  intended  to  fur- 
nish electricity  for  the  use  of  inhabitants  in 
a  thickly  settled  and  extensive  territory  for 
illuminating  purposes  and  for  the  use  of 
extensive  street  surface  railroads,  and  that 
it  had  contracted  for  early  delivery  of 
power,  and  had  contracted  to  receive  a  large 
quantity  of  power  which  was  ready  for  de- 
livery, and  that  the  corporation  was  actively 
prosecuting  the  building  of  its  line,  there 
was  a  public  interest  which  would  be  prej- 
udiced by  delay.  Re  Niagara  Power  Co., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where,  pending  a  proceeding  by  a  rail- 
road company  to  acquire  title  to  certain  real 
property,  the  plaintiff  enters  thereon  before 
the  amount  of  compensation  is  ascertained, 
and  without  any  order  authorizing  such  en- 
try, under  §  3380,  there  is  no  authority  for 
granting,  upon  motion  in  such  special  pro- 
ceeding, an  injunction  restraining  the  plain- 
tiff from  further  trespass.  Staten  Island 
Electric  R.  Co.  v.  King,  21  App.  Div.  188; 
47  N.  Y.  Supp.  500. 


§§  3381,  3382 
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§  3381.    Notice  of  pendency  of  action. 


Upon  service  of  the  petition,  or  at  any  time  afterwards  before  the  entry  of 
the  final  order,  the  plaintiff  may  file  in  the  clerk's  office  of  each  county  where  any 
part  of  the  property  is  situated,  a  notice  of  the  pendency  of  the  proceeding  stating 
the  names  of  the  parties  and  the  object  of  the  proceeding,  and  containing  a  brief 
description  of  the  property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to  a  purchaser,  or  incumbrancer  of  the  property 
affected  thereby,  from  or  against  a  defendant  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose  conveyance  or 
incumbrance  is  subsequently  executed  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  proceeding,  after  the  filing  of  the  notice,  to  the  same 
extent  as  if  he  was  a  party  thereto.  The  county  clerk  must  immediately  record 
such  notice  when  filed  in  the  book  in  his  office  kept  for  the  purpose  of  recording 
notices  of  pendency  of  actions,  and  index  it  to  the  name  of  each  defendant  speci- 
fied in  the  direction  appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
plaintiff  or  his  attorney. 


Under  §  3381,  authorizing  the  filing  of 
notice  of  the  pendency  of  condemnation  pro- 
ceedings, and  making  the  proceedings  bind- 


fendants  presumably  sustained  a  loss  in 
diminution  of  the  purchase  price,  and  were 
entitled  to  the  damages.     Waterford  Elec- 


ing    on    subsequent    grantees,    where    the  j  trie  Co.  v.  Reed,  47  Misc.  406 ;   94  N.  Y. 
premises  were  conveyed  after  notice,  the  de-  I  Supp.  551. 

§  3382.    Practice  in  cases  not  provided  for. 

In  all  proceedings  under  this  title,  where  the  mode  or  manner  of  conducting 

all  or  any  of  the  proceedings  therein  is  not  expressly  provided  for  by  law,  the 

court  before  whom  such  proceedings  may  be  pending,  shall  have  the  power  to 

make  all  necessary  orders  and  give  necessary  directions  to  carry  into  effect  the 

object  and  intent  of  this  title,  and  of  the  several  acts  conferring  authority  to 

condemn  lands  for  public  use,  and  the  practice  in  such  cases  shall  conform,  as 

near  as  may  be,  to  the  ordinary  practice  in  such  court. 

the  six  months,  amend  nunc  pro  tunc  a 
claim  of  an  assignee  of  a  lessee  of  property 
passing  to  the  city  for  the  value  of  so  much 
of  the  estate  for  years  belonging  to  the 
lessee  as  has  been  or  shall  be  taken, 
and    for    the    damages    due    to    the    les- 


If  the  joinder  as  defendant  in  condemna- 
tion of  one  merely  claiming  an  interest  in 
the  land  is  not  expressly  authorized  by  the 
condemnation  law,  it  is  permissible  under 
§  452,  authorizing  the  joining  as  defend- 
ants in  an  action  of  all  persons  claiming  an 
interest  in  the  controversy  or  real  property 
involved,  by  virtue  of  section  3382,  provid- 
ing that  practice  in  condemnation,  where  not 
expressly  provided,  Bhall  conform  to  the 
ordinary  practice  of  the  court.  N.  Y.  Cen- 
tral and  H.  R.  R.  R.  Co.  v.  Matthews,  144 
App.  Div.  732;   128  N.  Y.  Supp.  138. 

Where  no  question  is  raised  as  to  the  reg- 
ularity of  the  manner  of  conducting  the 
proceedings  resulting  in  the  report  of  the 
commissioners,  the -general  powers  given  to 
the  court  by  section  3382  are  not  broad 
enough  to  warrant  an  order  sending  a  report 
back  to  the  commissioners  for  correction, 
and  requiring  them  to  state  the  grounds  on 
which  they  base  their  decision  as  to  the 
amount  of  the  award  and  the  value  of  the 
property  separately.  .  Waterford  Electric 
Co.  v.  Reed,  103  App.  Div.  103;  92  N.  Y. 
Supp.  960. 

Under  Rapid  Transit  Act  (Laws  1891,  c. 
4,  as  added  by  Laws,  1908,  c.  498,  §  19)  §§ 
55,  59,  requiring  the  presentation  to  the 
commissioners  of  appraisal  of  claims  for 
compensation  within  six  months  after  their 
appointment,  and  authorizing  amendments 
to  supply  defects  arising  in  the  course  of 
any  special  proceeding  authorized  by  the 
act,  the  court  may,  after  the  expiration  of 


see'  or  to  the  assignee,  so  as  to  allow  a 
recovery '  for  trade  fixtures  erected  on  and 
attached  to  the  property  and  appurtenant  to 
the  leasehold,  and  thus  permit  the  presenta- 
tion of  evidence  in  support  thereof;  the 
amendment  being  merely  an  amplification  of 
an  existing  claim.  Re  Willoox,  142  App. 
Div.  680;  127  N.  Y.  Supp.  777. 

Severance  may  be  ordered  by  the  court  if 
it  be  irregular  to  join  lands  of  different  own- 
ers in  a  single  petition.  Matter  of  Brook- 
lyn El.  R.  Co.,  75  Hun  590;  59  State  Rep. 
161;  27  N.  Y.  Supp.  669. 

In  proceedings  to  condemn  water  rights 
court  has  no  power  under  statute  relating 
to  water  supply  of  Syracuse  to  compel  ex- 
amination of  other  of  the  owner's  property 
than  that  required  by  experts  to  appraise 
the  value  of  that  to  be  taken.  Syracuse  v. 
Glenside  Woolen  Mills,  73  Hun  421;  56 
State  Rep.  9;  26  N.  Y.  Supp.  429. 

Moneys  paid  into  court  by  the  city  in 
condemnation  proceedings  are  subject  to  the 
control  of  the  court,  and  it  may  change  the 
custodian  to  the  end  that  life  tenant  may 
receive  a  higher  rate  of  interest,  upon  notice 
to  remaindermen.  Matter  of  Newton,  26 
App.  Div.  547;  50  N.  Y.  Supp.  643. 
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session  of  the  premises  sought  to  be  con- 
demned," it  is  to  be  assumed,  on  appeal 
from  such  order,  that  the  court  reached  the 
conclusion  that  the  company  was  in  pos- 
session under  a  color  of  claim,  or  had  ac- 
quired possession  in  good  faith,  where  the 
papers  before  the  court  contained  allega- 
tions tending  to  show  such  a  possession ;  and 
that  the  court  was  not  of  opinion  that  the 
possession  of  the  company  originated  in  a 
trespass  known  to  have  been  such,  or  that  it 
was  taken  without  color  of  authority.  lb. 
Where  a  railroad  corporation  has  unlaw- 
fully entered  upon  land,  under  no  claim  or 
pretence  of  right,  in  defiance  of  the  will  of 


the  owner,  under  no  mistake  or  misappre- 
hension and  without  color  of  authority,  and 
thereafter  commences  proceedings  to  acquire 
title  by  condemnation,  it  is  not  "in  pos- 
session of  the  property  sought  to  be  con- 
demned," and  where  such  a  case  is  presented, 
j  the  court  is  not  authorized  to  grant  a  stay. 
A  plea  of  public  necessity  is  no  justification 
for  a  construction  of  said  provision  which 
will  prevent  an  owner  from  seeking  redress 
for  such  an  unlawful  entry  upon  his  lands. 
Matter  of  St  L.  A,  Ad.  R.  R.  Co.,  133  N.  Y. 
270 ;  45  State  Rep.  207,  rev*g  43  State  Rep. 
967 ;  21  N.  Y.  Supp.  137. 


§  3380.    Temporary  possession  pending  proceedings. 

When  an  answer  to  the  petition  has  been  interposed,  and  it  appears  to  the 
satisfaction  of  the  court  that  the  public  interests  will  be  prejudiced  by  delay,  it 
may  direct  that  the  plaintiff  be  permitted  to  enter  immediately  upon  the  real  prop- 
erty to  be  taken,  and  devote  it  temporarily  to  the  public  use  specified  in  the  peti- 
tion, upon  depositing  with  the  court  the  sum  stated  in  the  answer  as  the  value 
of  the  property,  and  which  sum  shall  be  applied,  so  far  as  it  may  be  necessary 
for  that  purpose,  to  the  payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to  the  plaintiff,  and, 
in  case  the  petition  should  be  dismissed,  or  no  award  should  be  made,  or  the  pro- 
ceedings should  be  abandoned  by  the  plaintiff,  the  court  shall  direct  that  the 
money  so  deposited,  so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such  entry  upon  and 
use  of  his  property,  and  his  costs  and  expenses  of  the  proceeding,  such  damages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed  for  that  purpose,  and 
if  the  sum  so  deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered  against  the 
plaintiff  for  the  deficiency,  to  be  enforced  and  collected  in  the  same  manner  as 
a  judgment  in  the  supreme  court;  and  the  possession  of  the  property  shall  be  re- 
stored to  the  defendant. 


Where  an  answer  in  condemnation  pro- 
ceedings alleged  that  the  value  of  the  prop- 
erty sought  to  be  taken  was  $120,342,  and 
plaintiff  claimed  that  such  valuation  was 
grossly  excessive,  the  court  had  no  jurisdic- 
tion to  grant  plaintiff's  motion  for  immedi- 
ate possession  on  depositing  the  sum  of  $21,- 
422.50,  which  was  alleged  to  be  fair  and 
ample  to  cover  the  value  of  the  property. 
Re  New  York,  W.  &  B.  Ry.  Co.,  51  Misc. 
333 ;  100  N.  Y.  Supp.  388. 

Where  defendants'  answer  denied  the 
estimate  placed  upon  the  property  by  plain- 
tiff, but  contained  no  statement  of  its  value, 
and  defendants'  counsel  declined  to  make 
any  estimate,  an  order  permitting  plaintiff 
to  immediately  enter  into  possession  on  the 
deposit  of  a  sum  determined  upon  by  the 
court  was  proper.  Re  Niagara  Power  Co., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where  a  landowner  designedly  overesti- 
mates the  value  in  his  answer  to  defeat  a 
taking  of  possession,  the  answer  should  be 
treated  as  if  no  value  were  stated,  making  a 
deposit  of  the  fair  value  sufficient.  New 
York  Cent.  A  H.  R.  R.  Co.  v.  Lally,  62  Misc. 
.115  N.  Y.  Supp.  897. 


Where  it  appeared  that  a  corporation 
seeking  to  condemn  lands  intended  to  fur- 
nish electricity  for  the  use  of  inhabitants  in 
a  thickly  settled  and  extensive  territory  for 
illuminating  purposes  and  for  the  use  of 
extensive  street  surface  railroads,  and  that 
it  had  contracted  for  early  delivery  of 
power,  and  had  contracted  to  receive  a  large 
quantity  of  power  which  was  ready  for  de- 
livery, and  that  the  corporation  was  actively 
prosecuting  the  building  of  its  line,  there 
was  a  public  interest  which  would  be  prej- 
udiced by  delay.  Re  Niagara  Power  Oo., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where,  pending  a  proceeding  by  a  rail- 
road company  to  acquire  title  to  certain  real 
property,  the  plaintiff  enters  thereon  before 
the  amount  of  compensation  is  ascertained, 
and  without  any  order  authorizing  such  en- 
try, under  §  3380,  there  is  no  authority  for 
granting,  upon  motion  in  such  special  pro- 
ceeding, an  injunction  restraining  the  plain- 
tiff from  further  trespass.  Staten  Island 
Electric  R.  Co.  v.  King,  21  App.  Div.  188; 
47  N.  Y.  Supp.  500. 
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§  3381.    Notice  of  pendency  of  action. 


Upon  service  of  the  petition,  or  at  any  time  afterwards  before  the  entry  of 
the  final  order,  the  plaintiff  may  file  in  the  clerk's  office  of  each  county  where  any 
part  of  the  property  is  situated,  a  notice  of  the  pendency  of  the  proceeding  stating 
the  names  of  the  parties  and  the  object  of  the  proceeding,  and  containing  a  brief 
description  of  the  property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to  a  purchaser,  or  incumbrancer  of  the  property 
affected  thereby,  from  or  against  a  defendant  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose  conveyance  or 
incumbrance  is  subsequently  executed  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  proceeding,  after  the  filing  of  the  notice,  to  the  same 
extent  as  if  he  was  a  party  thereto.  The  county  clerk  must  immediately  record 
such  notice  when  filed  in  the  book  in  his  office  kept  for  the  purpose  of  recording 
notices  of  pendency  of  actions,  and  index  it  to  the  name  of  each  defendant  speci- 
fied in  the  direction  appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
plaintiff  or  his  attorney. 


Under  §  3381,  authorizing  the  filing  of 
notice  of  the  pendency  of  condemnation  pro- 
ceedings, and  making  the  proceedings  bind- 


fendants  presumably  sustained  a  loss  in 
diminution  of  the  purchase  price,  and  were 
entitled   to  the  damages.     Waterford  Elec- 


ing    on    subsequent    grantees,     where    the  j  trie  Co.  v.  Reed,  47  Misc.  406 ;   94  N.  Y. 
premises  were  conveyed  after  notice,  the  de-  I  Supp.  551. 

§  3382.    Practice  in  cases  not  provided  for. 

In  all  proceedings  under  this  title,  where  the  mode  or  manner  of  conducting 
all  or  any  of  the  proceedings  therein  is  not  expressly  provided  for  by  law,  the 
court  before  whom  such  proceedings  may  be  pending,  shall  have  the  power  to 
make  all  necessary  orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring  authority  to 
condemn  lands  for  public  use,  and  the  practice  in  such  cases  shall  conform,  as 
near  as  may  be,  to  the  ordinary  practice  in  such  court. 


If  the  joinder  as  defendant  in  condemna- 
tion of  one  merely  claiming  an  interest  in 
the  land  is  not  expressly  authorized  by  the 
condemnation  law,  it  is  permissible  under 
§  452,  authorizing  the  joining  as  defend- 
ants in  an  action  of  all  persons  claiming  an 
interest  in  the  controversy  or  real  property 
involved,  by  virtue  of  section  3382,  provid- 
ing that  practice  in  condemnation,  where  not 
expressly  provided,  shall  conform  to  the 
ordinary  practice  of  the  court.  N.  Y.  Cen- 
tral and  H.  R.  R.  R.  Co.  v.  Matthews,  144 
App.  Div.  732;  128  N.  Y.  Supp.  138. 

Where  no  question  is  raised  as  to  the  reg- 
ularity of  the  manner  of  conducting  the 
proceedings  resulting  in  the  report  of  the 
commissioners,  the -general  powers  given  to 
the  court  by  section  3382  are  not  broad 
enough  to  warrant  an  order  sending  a  report 
back  to  the  commissioners  for  correction, 
and  requiring  them  to  state  the  grounds  on 
which  they  base  their  decision  as  to  the 
amount  of  the  award  and  the  value  of  the 
property  separately.  .  Waterford  Electric 
Co.  v.  Reed,  103  App.  Div.  103;  92  N.  Y. 
Supp.  960. 

Under  Rapid  Transit  Act  (Laws  1891,  c. 
4,  as  added  by  Laws,  1908,  c.  498,  §  19)  §§ 
55,  59,  requiring  the  presentation  to  the 
commissioners  of  appraisal  of  claims  for 
compensation  within  six  months  after  their 
appointment,  and  authorizing  amendments 
to  supply  defects  arising  in  the  course  of 
any  special  proceeding  authorized  by  the 
act,  the  court  may,  after  the  expiration  of 


the  six  months,  amend  nunc  pro  tunc  a 
claim  of  an  assignee  of  a  lessee  of  property 
passing  to  the  city  for  the  value  of  so  much 
of  the  estate  for  years  belonging  to  the 
lessee  as  has  been  or  shall  be  taken, 
and  for  the  damages  due  to  the  les- 
see or  to  the  assignee,  so  as  to  allow  a 
recovery '  for  trade  fixtures  erected  on  and 
attached  to  the  property  and  appurtenant  to 
the  leasehold,  and  thus  permit  the  presenta- 
tion of  evidence  in  support  thereof;  the 
amendment  being  merely  an  amplification  of 
an  existing  claim.  Re  Willcox,  142  App. 
Div.  680;  127  N.  Y.  Supp.  777. 

Severance  may  be  ordered  by  the  court  if 
it  be  irregular  to  join  lands  of  different  own- 
ers in  a  single  petition.  Matter  of  Brook- 
lyn El.  R.  Co.,  75  Hun  590;  59  State  Rep. 
161;  27  N.  Y.  Supp.  669. 

In  proceedings  to  condemn  water  rights 
court  has  no  power  under  statute  relating 
to  water  supply  of  Syracuse  to  compel  ex- 
amination of  other  of  the  owner's  property 
than  that  required  by  experts  to  appraise 
the  value  of  that  to  be  taken.  Syracuse  v. 
Glenside  Woolen  Mills,  73  Hun  421;  56 
State  Rep.  9;  26  N.  Y.  Supp.  429. 

Moneys  paid  into  court  by  the  city  in 
condemnation  proceedings  are  subject  to  the 
control  of  the  court,  and  it  may  change  the 
custodian  to  the  end  that  life  tenant  may 
receive  a  higher  rate  of  interest,  upon  notice 
to  remaindermen.  Matter  of  Newton,  26 
App.  Div.  547;  50  N.  Y.  Supp.  543. 
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session  of  the  premises  sought  to  be  con- 
demned," it  is  to  be  assumed,  on  appeal 
from  such  order,  that  the  court  reached  the 
conclusion  that  the  company  was  in  pos- 
session under  a  color  of  claim,  or  had  ac- 
quired possession  in  good  faith,  where  the 
papers  before  the  court  contained  allega- 
tions tending  to  show  such  a  possession ;  and 
that  the  court  was  not  of  opinion  that  the 
possession  of  the  company  originated  in  a 
trespass  known  to  have  been  such,  or  that  it 
was  taken  without  color  of  authority.  lb. 
Where  a  railroad  corporation  has  unlaw- 
fully entered  upon  land,  under  no  claim  or 
pretence  of  right,  in  defiance  of  the  will  of 


the  owner,  under  no  mistake  or  misappre- 
hension and  without  color  of  authority,  and 
thereafter  commences  proceedings  to  acquire 
title  by  condemnation,  it  is  not  "in  pos- 
session of  the  property  sought  to  be  con- 
demned," and  where  such  a  case  is  presented, 
the  court  is  not  authorized  to  grant  a  stay. 
A  plea  of  public  necessity  is  no  justification 
for  a  construction  of  said  provision  which 
will  prevent  an  owner  from  seeking  redress 
for  such  an  unlawful  entry  upon  his  lands. 
Matter  of  St  L.  A,  Ad.  R.  R.  Co.,  133  N.  Y. 
270 ;  45  State  Rep.  207,  rev*g  43  State  Rep. 
967 ;  21  N.  Y.  Supp.  137. 


§  3380.    Temporary  possession  pending  proceedings. 

When  an  answer  to  the  petition  has  been  interposed,  and  it  appears  to  the 
satisfaction  of  the  court  that  the  public  interests  will  be  prejudiced  by  delay,  it 
may  direct  that  the  plaintiff  be  permitted  to  enter  immediately  upon  the  real  prop- 
erty to  be  taken,  and  devote  it  temporarily  to  the  public  use  specified  in  the  peti- 
tion, upon  depositing  with  the  court  the  sum  stated  in  the  answer  as  the  value 
of  the  property,  and  which  sum  shall  be  applied,  so  far  as  it  may  be  necessary 
for  that  purpose,  to  the  payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to  the  plaintiff,  and, 
in  case  the  petition  should  be  dismissed,  or  no  award  should  be  made,  or  the  pro- 
ceedings should  be  abandoned  by  the  plaintiff,  the  court  shall  direct  that  the 
money  so  deposited,  so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such  entry  upon  and 
use  of  his  property,  and  his  costs  and  expenses  of  the  proceeding,  such  damages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed  for  that  purpose,  and 
if  the  sum  so  deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered  against  the 
plaintiff  for  the  deficiency,  to  be  enforced  and  collected  in  the  same  manner  as 
a  judgment  in  the  supreme  court;  and  the  possession  of  the  property  shall  be  re- 
stored to  the  defendant. 


Where  an  answer  in  condemnation  pro- 
ceedings alleged  that  the  value  of  the  prop- 
erty sought  to  be  taken  was  $120,342,  and 
plaintiff  claimed  that  such  valuation  was 
grossly  excessive,  the  court  had  no  jurisdic- 
tion to  grant  plaintiff's  motion  for  immedi- 
ate possession  on  depositing  the  sum  of  $21,- 
422.50,  which  was  alleged  to  be  fair  and 
ample  to  cover  the  value  of  the  property. 
Re  New  York,  W.  &  B.  Ry.  Co.,  51  Misc. 
333;   100  N.  Y.  Supp.  388. 

Where  defendants'  answer  denied  the 
estimate  placed  upon  the  property  by  plain- 
tiff, but  contained  no  statement  of  its  value, 
and  defendants1  counsel  declined  to  make 
any  estimate,  an  order  permitting  plaintiff 
to  immediately  enter  into  possession  on  the 
deposit  of  a  sum  determined  upon  by  the 
court  was  proper.  Re  Niagara  Power  Co., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where  a  landowner  designedly  overesti- 
mates the  value  in  his  answer  to  defeat  a 
taking  of  possession,  the  answer  should  be 
treated  as  if  no  value  were  stated,  making  a 
deposit  of  the  fair  value  sufficient.  New 
York  Cent.  A  H.  R.  R.  Co.  v.  Lally,  62  Misc. 
506;  115  N.  Y.  Supp.  897. 


Where  it  appeared  that  a  corporation 
seeking  to  condemn  lands  intended  to  fur- 
nish electricity  for  the  use  of  inhabitants  in 
a  thickly  settled  and  extensive  territory  for 
illuminating  purposes  and  for  the  use  of 
extensive  street  surface  railroads,  and  that 
it  had  contracted  for  early  delivery  of 
power,  and  had  contracted  to  receive  a  large 
quantity  of  power  which  was  ready  for  de- 
livery, and  that  the  corporation  was  actively 
prosecuting  the  building  of  its  line,  there 
was  a  public  interest  which  would  be  prej- 
udiced by  delay.  Re  Niagara  Power  0b., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where,  pending  a  proceeding  by  a  rail- 
road company  to  acquire  title  to  certain  real 
property,  the  plaintiff  enters  thereon  before 
the  amount  of  compensation  is  ascertained, 
and  without  any  order  authorizing  such  en- 
try, under  §  3380,  there  is  no  authority  for 
granting,  upon  motion  in  such  special  pro- 
ceeding, an  injunction  restraining  the  plain- 
tiff from  further  trespass.  Staten  Island 
Electric  R.  Co.  v.  King,  21  App.  Div.  188; 
47  N.  Y.  Supp.  500. 
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§  3381.    Notice  of  pendency  of  action. 


Upon  service  of  the  petition,  or  at  any  time  afterwards  before  the  entry  of 
the  final  order,  the  plaintiff  may  file  in  the  clerk's  office  of  each  county  where  any 
part  of  the  property  is  situated,  a  notice  of  the  pendency  of  the  proceeding  stating 
the  names  of  the  parties  and  the  object  of  the  proceeding,  and  containing  a  brief 
description  of  the  property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to  a  purchaser,  or  incumbrancer  of  the  property 
affected  thereby,  from  or  against  a  defendant  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose  conveyance  or 
incumbrance  is  subsequently  executed  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  proceeding,  after  the  filing  of  the  notice,  to  the  same 
extent  as  if  he  was  a  party  thereto.  The  county  clerk  must  immediately  record 
such  notice  when  filed  in  the  book  in  his  office  kept  for  the  purpose  of  recording 
notices  of  pendency  of  actions,  and  index  it  to  the  name  of  each  defendant  speci- 
fied in  the  direction  appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
plaintiff  or  his  attorney. 


Under  §  3381,  authorizing  the  filing  of 
notice  of  the  pendency  of  condemnation  pro- 
ceedings, and  making  the  proceedings  bind- 


fendants  presumably  sustained  a  loss  in 
diminution  of  the  purchase  price,  and  were 
entitled  to  the  damages.     Waterford  Elec- 


ing    on    subsequent    grantees,    where    the  j  trie  Co.  v.  Reed,  47  Misc.  406;   94  N.  Y. 
premises  were  conveyed  after  notice,  the  de-  I  Supp.  551. 

§  3382.    Practice  in  cases  not  provided  for. 

In  all  proceedings  under  this  title,  where  the  mode  or  manner  of  conducting 
all  or  any  of  the  proceedings  therein  is  not  expressly  provided  for  by  law,  the 
court  before  whom  such  proceedings  may  be  pending,  shall  have  the  power  to 
make  all  necessary  orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring  authority  to 
condemn  lands  for  public  use,  and  the  practice  in  such  cases  shall  conform,  as 
near  as  may  be,  to  the  ordinary  practice  in  such  court. 


If  the  joinder  as  defendant  in  condemna- 
tion of  one  merely  claiming  an  interest  in 
the  land  is  not  expressly  authorized  by  the 
condemnation  law,  it  is  permissible  under 
§  452,  authorizing  the  joining  as  defend- 
ants in  an  action  of  all  persons  claiming  an 
interest  in  the  controversy  or  real  property 
involved,  by  virtue  of  section  3382,  provid- 
ing that  practice  in  condemnation,  where  not 
expressly  provided,  shall  conform  to  the 
ordinary  practice  of  the  court.  N.  Y.  Cen- 
tral and  H.  R,  R.  R.  Co.  v.  Matthews,  144 
App.  Div.  732;  128  N.  Y.  Supp.  138. 

Where  no  question  is  raised  as  to  the  reg- 
ularity of  the  manner  of  conducting  the 
proceedings  resulting  in  the  report  of  the 
commissioners,  the -general  powers  given  to 
the  court  by  section  3382  are  not  broad 
enough  to  warrant  an  order  sending  a  report 
back  to  the  commissioners  for  correction, 
and  requiring  them  to  state  the  grounds  on 
which  they  base  their  decision  as  to  the 
amount  of  the  award  and  the  value  of  the 
property  separately.  .  Waterford  Electric 
Co.  v.  Reed,  103  App.  Div.  103;  92  N.  Y. 
Supp.  960. 

Under  Rapid  Transit  Act  (Laws  1891,  c. 
4,  as  added  by  Laws,  1908,  c.  498,  §  19)  §§ 
55,  59,  requiring  the  presentation  to  the 
commissioners  of  appraisal  of  claims  for 
compensation  within  six  months  after  their 
appointment,  and  authorizing  amendments 
to  supply  defects  arising  in  the  course  of 
any  special  proceeding  authorized  by  the 
act,  the  court  may,  after  the  expiration  of 


the  six  months,  amend  nunc  pro  tunc  a 
claim  of  an  assignee  of  a  lessee  of  property 
passing  to  the  city  for  the  value  of  so  much 
of  the  estate  for  years  belonging  to  the 
lessee  as  has  been  or  shall  be  taken, 
and  for  the  damages  due  to  the  les- 
see* or  to  the  assignee,  so  as  to  allow  a 
recovery '  for  trade  fixtures  erected  on  and 
attached  to  the  property  and  appurtenant  to 
the  leasehold,  and  thus  permit  the  presenta- 
tion of  evidence  in  support  thereof;  the 
amendment  being  merely  an  amplification  of 
an  existing  claim.  Re  Willcox,  142  App. 
Div.  680;  127  N.  Y.  Supp.  777. 

Severance  may  be  ordered  by  the  court  if 
it  be  irregular  to  join  lands  of  different  own- 
ers in  a  single  petition.  Matter  of  Brook- 
lyn El.  R.  Co.,  75  Hun  590;  59  State  Rep. 
161;  27  N.  Y.  Supp.  669. 

In  proceedings  to  condemn  water  rights 
court  has  no  power  under  statute  relating 
to  water  supply  of  Syracuse  to  compel  ex- 
amination of  other  of  the  owner's  property 
than  that  required  by  experts  to  appraise 
the  value  of  that  to  be  taken.  Syracuse  v. 
Glenside  Woolen  Mills,  73  Hun  421;  56 
State  Rep.  9;  26  N.  Y.  Supp.  429. 

Moneys  paid  into  court  by  the  city  in 
condemnation  proceedings  are  subject  to  the 
control  of  the  court,  and  it  may  change  the 
custodian  to  the  end  that  life  tenant  may 
receive  a  higher  rate  of  interest,  upon  notice 
to  remaindermen.  Matter  of  Newton,  26 
App.  Div.  547 ;  50  N.  Y.  Supp.  643. 
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§  3383.     [Am'd,  1890.]    Eepealing  clause. 

So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method  of  procedure  in 
proceedings  for  the  condemnation  of  real  property  for  a  public  use  is  repealed, 
except  such  acts  and  parts  of  acts  as  prescribe  a  method  of  procedure  for  the 
condemnation  of  real  property  for  public  use  as  a  highway,  or  as  a  street,  avenue, 
or  public  place  in  an  incorporated  city  or  village,  or  as  may  prescribe  methods  of 
procedure  for  such  condemnation  for  any  public  use  for,  by,  on  behalf,  on  the 
part,,  or  in  the  name  of  the  corporation  of  the  city  of  New  York,  known  as  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  or  by  whatever  name 
known,  or  by  or  on  the  application  of  any  board,  department,  commissioners  or 
other  officers  acting  for  or  on  behalf  or  in  the  name  of  such  corporation  or  city, 
or  where  the  title  to  the  real  property  so  to  be  acquired  vests  in  such  corporation 
or  in  such  city;  and  all  proceedings  for  the  condemnation  of  real  property  em- 
braced within  the  exceptions  enumerated  in  this  section  are  exempted  from  the 
operation  of  this  title. 

Am'd  L.  1890,  c.  247. 

§  3384.    When  title  to  take  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thousand  eight  hun- 
dred and  ninety,  and  shall  not  affect  any  proceeding  previously  commenced. 


TITLE  H. 

Proceedings  for  the  sale  of  corporate  real  property. 


§  3390.  When  proceedings  pursuant  to  the 
provisions  of  this  title  to  be  taken. 

3391.  Proceedings  to  be  instituted  by  pre- 

sentation   of    petition;    what    to 
contain. 

3392.  Hearing  of  application.    Notice,  ap- 

pointment of  referee. 


§  3393.  Order;   when  application  for,  may 
be  opposed. 

3394.  Insolvent    corporation    or   associa- 

tion;  notice  to  creditors. 

3395.  Service  of  notices;  how  made. 

3396.  Practice  in  cases  not  provided  fos 

3397.  When  title  to  take  effect 


§  3390.    To  what  proceedings  this  title  applies. 

Repealed,  General  Corporation  L.  §  70;  Joint-stock  Association  L.  §  8. 

§  3391.    Proceedings  instituted  by  petition.    Contents. 

Repealed,  General  Corporation  L.  §  71. 

§  3392.    Hearing.    Notice.    Referee, 

Repealed,  General  Corporation  L.  §  72. 

§  3393.    Order  to  sell,  mortgage,  or  lease.    Opponents. 

Repealed,  General  Corporation  L.  §§  72,  73. 

§  3394.    When  corporation  unable  to  pay  debts. 

Repealed,  General  Corporation  L.  §  74. 

§  3395.    Service  of  notice. 

Repealed,  General  Corporation  L.  §  75. 

§  3396.    Practice  in  oases  not  provided  for. 

Repealed,  General  Corporation  L.  §  76. 

§  3397.    When  title  takes  effect. 

Repealed,  General  Corporation  L.  $  330. 
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TITLE  HI. 

[Added  by  L.  1897,  c  419.] 
Proceedings  for  the  enforcement  of  mechanics'  liens  on  real  property. 


§  3398.  Purpose  of  title;  definitions. 

3399.  Enforcement  of  a  mechanic's  lien  on 

real  property. 

3400.  Enforcement  of  a  lien  under  con- 

tract for  a  public  improvement. 

3401.  Action  in  a  court  of  record;  con- 

solidation. 

3402.  Parties  to  an  action  in  a  court  of 

record. 

3403.  Equities  of  lienors  to  be  determined. 

3404.  Action  in  a  court  not  of  record. 

3405.  When   personal   service   cannot  be 

made. 

3406.  Proceedings  on  return  of  summons; 

judgment  by  default. 

3407.  Issue,  how  tried. 

3408.  Execution. 

3409.  Appeals  from  judgments  in  courts 

not  of  record. 


§  3410.  Transcripts  of  judgments  in  courts 
not  of  record. 

3411.  Costs  and  disbursements. 

3412.  Judgment  in  case  of  failure  to  es- 

tablish lien. 

3413.  Offer  to  pay  into  court. 

3414.  Preference  over  contractors. 

3415.  Judgment   may   direct   delivery  of 

property  in  lieu  of  money. 

3416.  Judgment  for  deficiency. 

3417.  Discharge  of  a  mechanic's  lien  by 

order  of  court. 

3418.  Judgment  in  action  to  foreclose  lien 

on  account  of  public  improvement. 

3419.  Judgment  in  action  to  foreclose  a 

mechanic's  lien  on  property  of  a 
railroad  corporation. 


§  3398.    Purpose  of  title;  definitions. 

Repealed,  Lien  L.  §  40. 

§  3399.    Enforcement  of  a  mechanic's  lien  on  real  property. 

Repealed!  Lien  L.  §  41. 

§  3400.    Enforcement  of  a  lien  under  contract  for  a  public  improvement. 

Repealed,  Lien  L.  §  42. 

§  3401.    Action  in  a  court  of  record;  consolidation. 

Repealed  Lien  L.  §  43. 

§  3402.    Parties  to  an  action  in  a  court  of  record. 

Repealed,  Lien  L.  §  44. 

§  3403.    Equities  of  lienors  to  be  determined. 

Repealed,  lien  L.  §  45. 

§  3404.    Action  in  a  court  not  of  record. 

Repealed,  lien  L.  §  46. 

§  3405.    When  personal  service  cannot  be  made. 

Repealed,  Lien  I*  §  47. 

§  3406.    Proceedings  on  return  of  summons;  judgment  by  default. 

Repealed,  Lien  L.  §  48. 

§  3407.    Issue,  how  tried. 

Repealed,  Lien  L.  §  49. 

§  3408.    Executions. 

Repealed,  Lien  L.  §  60. 

§  3409.    Appeals  from  judgments  in  courts  not  of  record. 

Repealed,  Lien  L.  §  61. 
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§  3410.    Transcripts  of  judgments  in  courts  not  of  record. 

Repealed,  lien  L.  §  52. 

§  3411.    Costs  and  disbursements. 

Repealed,  Lien  L.  §  53. 

§  3412.    Judgment  in  case  of  failure  to  establish  lien. 

Repealed,  Lien  L.  §  54. 

§  3413.    Offer  to  pay  into  court. 

Repealed,  Lien  L.  §  55. 

§  3414.    Preference  over  contractors. 

Repealed,  Lien  L.  §  56. 

§  3415.    Judgment  may  direct  delivery  of  property  in  lieu  of  money. 

Repealed,  Lien  L.  §  57. 

§  3416.    Judgment  for  deficiency. 

Repealed,  Lien  L.  §  58. 

§  3417.    Discharge  of  mechanic's  lien,  by  order  of  court. 

Repealed,  lien  L.  §  59. 

§  3418.    Judgments  in  action  to  foreclose  lien  on  account  of  publio  im- 
provement. 

Repealed,  Lien  L.  §  60. 

§  3419.    Judgment  in  action  to  foreclose  a  mechanic's  lien  on  property  of 
a  railroad  corporation. 

Repealed,  Lien  L.  §  61. 

TITLE  IV. 

[Added  by  L.  1897,  c.  419.] 

Proceedings  to  enforce  liens  on  vessels. 

$  3419.  Enforcement  of  liens  on  vessels. 

3420.  Application  for  warrant. 

3421.  Undertaking  to  accompany  applica- 

tion. 

3422.  Warrant;   execution  thereof. 

3423.  Order    to    show    cause;     contents; 

service. 
3424.*Notice   of  service   to  be   published 
and  served. 

3425.  Proceedings  upon  return  of  order  to 

show  cause. 

3426.  Order  of  sale. 

3427.  Sale  and  proceeds. 

3428.  Notice   of   the   distribution   of   the 

proceeds  of  sale. 

3429.  Liens  for  which  no  warrants  are  is- 

sued. 


§  3430.  Contested  claims. 

3431.  Trials  of  issues  and  appeal. 

3432.  Distribution   of   proceeds. 

3433.  Payments  of  uncontested  claims. 

3434.  Court  may  invest  proceeds;  distn" 

bution  of  surplus. 

3435.  Application  for  a  discharge  of  v»r' 

rant. 

3436.  Undertaking  to  accompany  appl«** 

tion  for  discharge. 

3437.  Discharge  of  warrant. 

3438.  Action  on  undertaking. 

3439.  Costs  of  proceedings. 

3440.  Sheriff  must  return  warrant 

3441.  Discharge   of   lien   before  issue  or 

warrant. 


*  So  in  original. 

§  3419.    Enforcement  of  liens  on  vessels. 

Repealed,  Lien  L.  §  85. 

§  3420.    Application  for  warrant. 

Repealed,  Lien  L.  §  86. 
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§  3421.    Undertaking  to  accompany  application. 

Repealed,  Lien  L.  §  87. 

§  3422.    Warrant;  execution  thereof. 

Repealed,  Lien  L.  §  88. 

§  3423.    Order  to  show  cause;  contents;  service. 

Repealed,  Lien  L.  §  80. 

§  3424.    Notice  of  service  to  be  published  and  served. 

Repealed,  Lien  L.  §  90. 

§  3425.    Proceedings  upon  return  of  order  to  show  cause. 

Repealed,  Lien  L.  §  91. 

§  3426.    Order  of  sale. 

Repealed,  Lien  L.  §  92. 

§  3427.    Sale  and  proceeds. 

Repealed,  Lien  L.  §  93. 

§  3428.    Notice  of  the  distribution  of  the  proceeds  of  sale. 

Repealed,  Lien  L.  §  94. 

§  3429.    Liens  for  which  no  warrants  are  issued. 

Repealed,  Lien  L.  §  95. 

§  3430.    Contested  claims. 

Repealed,  Lien  L.  §  9ft. 

§  3431.    Trial  of  issues  and  appeal. 

Repealed,  lien  L.  §  97. 

§  3432.    Distribution  of  proceeds. 

Repealed,  Lien  L.  §  98. 

§  3433.    Payment  of  uncontested  claims. 

Repealed,  Lien  L.  §  99. 

§  3434.    Distribution  of  surplus. 

Repealed,  Lien  L.  §  100. 

§  3435.    Application  for  a  discharge  of  warrant. 

Repealed,  Lien  L.  §  101. 

§  3436.    Undertaking  to  accompany  application  for  discharge. 

Repealed,  Lien  L.  §  102. 

§  3437.    Discharge  of  warrant. 

Repealed,  Lien  L.  §  103. 

§  3438.    Action  on  undertaking. 

Repealed,  Lien  L.  §  104. 
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In  such  case  the  owner  is  entitled  to  draw 
the  award  from  the  county  treasury  at  any 
time,  and  if  he  loses  the  interest  on  the 
amount  of  the  original  award  it  is  the  re- 
sult of  his  voluntary  action,  but  he  is  en- 
titled to  the  interest  earned  by  the  fund 
while  in  the  hands  of  the  county  treasurer, 
lb. 

An  order  confirming  the  report  of  com- 
missioners of  appraisal  in  condemnation 
proceedings  was  reversed  and  the  report  set 
aside  solely  upon  the  ground  that  one  of 
the  commissioners  was  an  improper  person 
to  act  in  that  capacity. — Held,  that  the  peti- 
tioner was  entitled  to  appeal  from  the  order 
confirming  the  report  of  the  new  commis- 
sioners, the  previous  decision  not  having 
been  upon  the  merits.  Matter  of  Lake 
Shore  &  Michigan,  etc.,  By.  Co.,  140  App. 
Div.  339;  125  N.  Y.  Supp.  133. 

When  commissioners  of  award  appointed 
in  proceedings  to  acquire  land  for  sewerage 
and  drainage  in  the  city  of  New  York  have 
reported  on  the  basis  of  the  future  use  of 
the  property  taken,  and  what  it  could  be 
sold  for  in  the  future  rather  than  its  pres- 
ent market  value,  and  the  court  at  Special 
Term  has  therefore  refused  to  confirm  the 
award,  new  commissioners  should  be  ap- 
pointed instead  of  sending  it  back  to  the 
same  commissioners.  Matter  of  Collis,  144 
App.  Div.  382 ;  129  N.  Y.  Supp.  214. 

Where  in  a  condemnation  proceeding  an 
appeal  is  taken  from  the  order  confirming 
the  appraisal,  but  not  from  the  decree  of 
condemnation,  either  directly  or  by  includ- 
ing it  in  the  notice  of  appeal  from  the  con- 
firmation, as  permitted  by  §  3375,  such  ap- 
peal brings  up  for  review  only  the  proceed- 
ings subsequent  to  the  decree.  long  Island 
Railroad  Co.  v.  Garvey,  159  N.  Y.  334;  54 
N.  E.  60. 

No  appeal  lies  from  a  judgment  that 
plaintiff  is  entitled  to  condemn  defendant's 
land  until  after  ascertainment  of  the  com- 
pensation and  payment  thereof  by  commis- 
sioners appointed  for  that  purpose.  Village 
of  St.  Johnsville  v.  Smith,  61  App.  Div.  380; 
70  N.  Y.  Supp.  880. 

An  appeal  lies  from  an  order  setting  aside 
the  award  of  commissioners  as  excessive. 
Manhattan  Ry.  Co.  v.  O'Sullivan,  6  App. 
Div.  571;  40  N.  Y.  Supp.  326. 

In  condemnation  proceedings,  where  a  mo- 
tion is  made  in  the  Special  Term  to  set 
aside  an  award  as  excessive,  such  court  is 
not  the  original  tribunal,  whose  discretion- 
ary action  should  not  be  disturbed;  and,  on 
appeal  from  an  order  granting  such  motion, 
the  appellate  court  will  confirm  the  award 
if  it  was  right,  and,  if  it  was  wrong,  will 
affirm  the  order.     lb. 

An  award  of  commissioners  of  appraisal 
in  condemnation  proceedings  will  not  be  dis- 
turbed unless  it  appears  that  injustice  has 
been  done,  that  they  overlooked  some  ma- 
terial feature  of  the  case,  proceeded  on  an 
erroneous  principle,  or  were  influenced  by 
prejudice  or  passion.     lb. 

An  appeal  will  not  lie  to  the  court  of 
appeals    from    order    confirming    report    of 


commissioners  under  Rapid  Transit  Act  of 
1875.  Matter  of  Brooklyn  El.  R  Co.,  147 
N.  Y.  344;  41  N.  E.  704;  69  State  Rep.  677. 

An  objection  that  commissioners  consid- 
ered a  tract  of  land  with  three  separate 
buildings  as  three  parcels  instead  of  as  a 
whole,  presents  only  a  question  of  law.    lb. 

Order  confirming  commissioner8,  report  is 
a  final  order,  and  question  whether  appeal 
will  lie  to  the  court  of  appeals  must  be  de- 
termined by  that  court.  Manhattan  R.  Oo. 
v.  O'Sullivan,  8  App.  Div.  320;  40  N.  Y. 
Supp.  937. 

A  proceeding  in  condemnation  is  a  "spe- 
cial proceeding,"  and  not  an  "action";  and 
hence  no  appeal  can  be  taken  in  such  pro- 
ceedings under  the  general  statute  authoriz- 
ing appeals  in  actions.  A  judgment  award- 
ing condemnation  and  appointing  commis- 
sioners, is  not  a  final  order  determining  the 
proceedings  so  as  to  entitle  defendant  to 
appeal.  Erie  R  Co.  v.  Steward,  59  App. 
Div.  187;  69  N.  Y.  Supp.  57. 

See  and  compare  Erie  Railroad  Co.  v. 
Steward,  170  N.  Y.  172,  affi'g  61  App.  Div. 
480. 

Where,  by  contract,  a  railroad  company 
and  a  city  are  each  liable  for  one-half  the 
amount  of  compensation  awarded  for  the 
taking  of  land  for  a  grade  crossing,  notice 
of  appeal  from  the  order  confirming  such 
award  must  be  served  on  such  railroad  com- 
pany, or  the  appeal  must  be  dismissed. 
Matter  Grade  Crossing  Commissioners,  68 
App.  Div.  560;  74  N.  Y.  Supp.  205. 

When  the  final  order  has  been  entered  and 
the  award  has  been  made  or  deposited, 
plaintiff  is  entitled  to  the  possession  of  the 
property  condemned,  and  defendants,  in  case 
they  appeal,  are  required  to  stipulate  not  to 
disturb  plaintiff's  possession  during  the 
pendency  of  the  appeal.  Manhattan  Ry.  Co. 
v.  Taber,  78  Hun,  434;  60  State  Rep.  781; 
29  N.  Y.  Supp.  220. 

An  appeal  from  an  order  confirming  the 
report  of  commissioners  in  condemnation 
proceedings  may  be  taken  by  the  petitioner, 
although  it  obtained  such  order.  Matter  of 
Met.  El.  R.  Co.,  36  State  Rep.  606. 

Under  the  General  Railroad  Act,  though 
the  receipt  of  the  award  divests  the  owner's 
title,  it  does  not  bar  his  right  to  appeal. 
Matter  of  N.  Y.  C.  &  H.  R.  R  R  Co.,  98 
N.  Y.  12 ;  Matter  of  N.  Y.,  W.  &  &  B.  Ry. 
Co.,  94  N.  Y.  287. 

When  the  owner  objects  to  the  appoint- 
ment of  commissioners,  for  the  reason  that 
the  use  sought  was  private  and  not  public, 
she  does  not  thereby  waive  the  right  to  move 
to  set  aside  the  order  of  confirmation, 
though  no  appeal  was  taken  from  the  ad- 
judication that  the  use  was  public.  In  re 
Niagara  Falls  R  R  Co.,  4  N.  Y.  Supp.  485. 

An  objection  to  the  capacity  of  one  of  the 
commissioners  comes  too  late  after  their  re- 
port has  been  affirmed  by  a  competent 
tribunal.  Morris  v.  Mayor,  8  N.  Y.  Supp. 
763,  rev'g  7  N.  Y.  Supp.  943. 

An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  General  Term,  affirming  an 
order  of  Special  Term,  involving  the  ques- 


§§  3376,  3377 
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tion  of  the  right  to  condemn  the  lands  under 
the  statute.     Rensselaer  &  S.  R.  R.  Co.  v. 

Davis,  43  N.  Y.  137.     Sed  qu.  now. 

Stay. — This  cuts  off  the  absolute  right  of 
appellant  to  a  stay  of  proceedings  pending 
the  appeal,  under  §  1352,  by  simply  giving 
an  undertaking.  The  appellant's  right  to  a 
stay  pending  appeal  is  not  an  absolute  one, 
but  whether  it  shall  be  granted  or  refused 
rests  in  the  discretion  of  the  court,  and  must 
be  determined  by  the  circumstances  of  each 
case.  Manhattan  Ry.  Co.  v.  Stroub,  24  N. 
Y.  Supp.  68. 

Where  an  appeal  is  taken  from  a  judg- 
ment and  order  confirming  award  in  pro- 
ceedings under  the  "Condemnation  Act,"  and 
the  judgment  is  in  favor  of  one  who  holds 
the  fee  to  certain  property  and  against  one 
who  held  the  same  under  a  lease  from  a 
former  owner,  the  proceedings  will  not  be 
stayed  pending  appeal  where  defendant 
tenders  no  bond  for  the  damages  resulting 
from  such  stay,  and  when  it  does  not  appear 
that  plaintiff  is  not  entirely  able  to  make 
good  all  damages  assessed.  Matter  of  Man- 
hattan Ry.  Co.  v.  Stroub,  53  State  Rep.  811. 
Interest. — Certain  landowners  moved  at 
Special  Term  for  confirmation  of  an  award 
of  damages  for  land  taken.    The  court  re- 

§  3376.     [Am'd,  1895.]     Appeal  by  plaintiff.    Costs. 

If  a  trial  has  been  made  and  judgment  entered  in  favor  of  the  defendant, 
the  plaintiff  may  appeal  therefrom  to  the  appellate  division  of  the  supreme  court 
within  the  time  provided  for  appeals  from  judgments  by  title  four  of  chapter 
twelve  of  this  act  and.  all  the  provisions  of  said  chapter  relating  to  appeals  from 
judgments  shall  apply  to  such  appeals;  and  on  the  hearing  of  the  appeal  the  ap- 
pellate division  may  affirm,  reverse  or  modify  the  judgment,  and  in  case  of  reversal 
may  grant  a  new  trial,  or  direct  that  judgment  be  entered  in  favor  of  the  plaintiff. 
If  the  judgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  but  if  re- 
versed or  modified,  no  costs  of  the  appeal  shall  be  allowed  to  either  party. 

Am'd  L.  1895,  c.  946. 


fused  to  confirm  the  award,  vacated  it  and 
ordered  a  reappraisal  by  new  appraisers. 
On  appeal  by  the  landowners  General  Term 
reversed  the  order  of  Special  Term,  and  gave 
judgment,  with  interest,  from  the  date  of 
the  Special  Term  order. — Held,  error;  as 
there  was  no  contract,  obligation  to  pay  in- 
terest on  the  award,  no  statutes  imposing  or 
requiring  its  payment,  and  the  owners  were 
in  possession  until  the  final  order  was  en- 
tered. Matter  of  N.  Y.  &  B.  Br.  Co.  v. 
Clark,  50  State  Rep.  182;  137  N.  Y.  95, 
modf'g  47  State  Rep.  932. 

In  condemnation  proceedings,  where  the 
time  the  award  is  payable  is  fixed  by 
statute,  interest  on  the  amount  of  the  award 
is  to  be  computed  from  such  time,  unless 
the  owner  be  still  in  possession  of  the  land. 
Supervisors  of  Erie  v.  City  of  Buffalo,  45 
State  Rep.  365. 

Where  the  owner  of  property  taken  failed 
for  over  two  months  after  confirmation  of 
the  award  to  deliver  satisfaction-pieces  of 
mortgages  and  a  deed  of  the  land,  and  then 
received  the  amount  of  the  award  under 
protest, — Held,  that  she  could  not  thereafter 
maintain  an  action  for  the  interest  on  the 
award.     Devlin  v.  Mayor,  37  State  Rep.  951. 


award  is  diminished.  Manhattan  R.  Co.  v. 
O'Sullivan,  8  App.  Div.  320;  40  N.  Y.  Supp. 
937. 


Where  plaintiff  appeals  from  an  award, 
court  should  direct  it  to  pay  the  award,  and 
require  owner  to  give  bond  conditioned  that 
he  will  return  so  much  as  is  proper  in  case 

§  3377.    When  new  appraisal. 

On  the  hearing1  of  the  appeal  from  the  final  order,  the  court  may  direct  a  new 
appraisal  before  the  same  or  new  commissioners,  in  its  discretion,  and  the  report 
of  such  commissioners  shall  be  final  and  conclusive  upon  all  parties  interested.  If 
the  amount  of  the  compensation  to  he  paid  is  increased  by  the  last  report,  the 
difference  shall  be  a  lien  upon  the  land  appraised,  and  shall  be  paid  to  the  parties 
entitled  to  the  same,  or  shall  be  deposited  as  the  court  shall  direct;  and  if  the 
amount  is  diminished,  the  difference  shall  be  refunded  to  the  plaintiff  by  the 
party  to  whom  the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the  parties  liable 
to  pay  the  same. 


§  3377  only  applies  to  make  the  second 
appraisal  conclusive,  where  both  it  and  the 
former  appraisal  were  upon  the  merits,  so 
that,  where  an  order  of  the  Special  Term  con- 
firming the  first  report  of  commissioners  was 
reversed  on  the  ground  that  one  of  the  com- 
i:J  sioners  was  an  improper  person,  the  sec- 


ond report  of  the  commissioners  was  not 
conclusive;  its  first  report  not  having  been 
on  the  merits.  Re  Lake  Shore  &  M.  S.  Ry. 
Co.,  140  App.  Div.  339;  125  N.  Y.  Supp.  133. 
Where,  on  an  appeal  from  the  report  of 
commissioners  in  condemnation  proceedings 
awarding  payment  to  property  owners  for 


4968 


CONDEMNATION    OF    REM,    PROPERTY. 


13378 
&23,t.l 


land  taken,  the  award  did  not  show  the  the- 
ory of  appraisal,  and  the  record  did  not  show 
that  the  question  of  the  value  of  the  fran- 
chise was  excluded,  and  it  was  contended 
that  the  commissioners  made  no  allowance 
for  the  corporate  franchise,  the  report  will 
be  returned  with  an  order  for  the  commis- 
sioners to  state  the  rule  adopted  by  them. 
Matter  of  Board  of  Water  Com'rs,  65  App. 
Div.  77 ;  66  N.  Y.  Sup.  1005. 

The  court,  on  appeal  from  an  order  modi- 
fying the  report  of  commissioners  for  ex- 
cessiveness,  instead  of  setting  it  aside,  may 
set  aside  the  award,  and  direct  a  rehearing 
before  new  commissioners.  Matter  of  Cen- 
tral New  York  Telephone  Co.,  36  App.  Div. 
553 ;  55  N.  Y.  Supp.  729. 

Where  findings  are  set  aside  on  appeal  a 
second  application  is  a  continuance  of  the 
original  proceeding,  and  the  appointment  of 
a  receiver  meantime  does  not  necessitate  a 
new  petition,  or  confer  the  right  to  answer, 

§  3378.    Conflicting  claims. 

If  there  are  adverse  and  conflicting  claimants  to  the  money,  or  any  part  of  it, 
to  be  paid  as  compensation  for  the  property  taken,  the  court  may  direct  the  money 
to  he  paid  into  the  court  by  the  plaintiff,  and  may  determine  who  is  entitled  to  the 
same,  and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  discretion,  order 
a  reference  to  ascertain  the  facts  on  which  such  determination  and  direction  are 
to  be  made. 


where  it  has  been  waived  by  proceeding  with- 
out answer.  Rochester,  etc,  R.  R.  Co.  v. 
Hartshorn,  7  N.  Y.  Supp.  279. 

Where  the  second  report  neither  increases 
nor  diminishes  the  amount  awarded,  it  needs 
no  order  of  confirmation.  Matter  of  Pros- 
pect Park  &  C.  I.  R.  R.  Co.,  85  N.  Y.  489. 

Semble,  no  appeal  lies  in  the  case  of  a 
second  report  to  the  court  of  appeals.    lb. 

The  provision  that  the  determination  as  to 
damages  for  land  taken,  made  by  commis- 
sioners of  appraisal  in  their  second  report, 
shall  be  final  and  conclusive,  precludes  as 
well  a  review  by  a  common-law  certiorari  as 
by  appeal.  People  ex  rel.  v.  Betts,  55  N. 
Y.  600. 

A  second  report  will  be  reviewable  only 
for  such  irregularity,  fraud,  or  mistake  as 
would  authorize  a  judgment  to  be  set  aside. 
Matter  of  N.  Y.  El.  R.  R.  Co.,  41  Hun  502; 
3  State  Rep.  320. 


Disputed  title  to  land  cannot  be  deter- 
mined in  a  condemnation  proceeding;  con- 
flicting claimants  being  properly  joined, 
leaving  the  question  as  to  which  is  entitled 
to  the  compensation  to  be  determined  by  the 
court  on  payment  thereof  into  court.  N.  Y. 
Central  &  H.  R,  R.  Co.  v.  Matthews,  144 
App.  Div.  732;  129  N.  Y.  Supp.  828. 

The  provisions  of  this  section  are  not  in 
violation  of  the  Constitution.  The  money 
takes  the  place  of  land,  and  is  subject  to  the 
same  liens  to  which  the  land  was  before  be- 
ing taken.  Matter  of  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  60  N.  Y.  116,  affi'g  2  Hun  482;  5  T.  & 
C.  84. 

In  proceedings  by  a  railroad  company 
against  an  executor,  deceased's  widow,  a 
daughter,  and  a  daughter's  son,  to  condemn 
land  for  right  of  way,  it  appeared  that  the 
farm,  on  testator's  death,  vested,  under  his 
will,  in  his  wife  and  daughter,  or  the  sur- 
vivor of  them,  during  their  lives,  and  upon 
their  death,  or  the  death  of  the  daughter 
and  marriage  of  the  widow,  the  remainder 
was  to  vest  in  the  daughter's  children. — 
Held,  that  an  order  declaring  such  son  to 
be  the  owner  of  the  sum  awarded  was  er- 
roneous, since  other  children  of  the  daugh- 
ter might  be  born,  and  become  entitled  to 
a  share,  and  their  possible  interests  should 
be  protected  in  the  order  made.  Pecksport 
Connecting  Ry.  Co.  v.  West,  20  App.  Div. 
636;  47  N.  Y.  Supp.  230. 

The  executor,  not  being  a  trustee  under 
the  will  for  such  son,  or  other  remainder- 
men that  might  be  born  to  such  daughter, 
the  award  should  not  be  paid  to  him,  but 
should  be  paid  into  court,  and  the  court 


should  make  further  orders  as  to  its  own- 
ership and  investment.     lb. 

A  cemetery  association  was  incorporated 
under  Act  1847,  as  amended  by  Laws  1853, 
c.  122,  now  Membership  Corporation  Law, 
directing  the  application  of  half  the  pro- 
ceeds of  lots  sold  to  the  payment  of  the 
purchase  price.  Certain  land  was  conveyed 
to  the  association  under  an  agreement  recit- 
ing the  fact  of  the  incorporation  under  such 
statute,  and  specifying  the  fractional  part 
of  the  whole  tract  of  which  each  grantor 
was  owner,  and  that  the  grantors  were  to 
be  paid  by  receiving  half  the  proceeds  of  lots 
sold  from  the  tract.  A  portion  of  the  lands 
was  condemned  for  street  purposes. — Held, 
that  the  grantors  were  entitled  to  one-half 
the  proceeds  of  the  condemnation.  Whitte- 
more  v.  Woodlawn  Cemetery,  71  App.  DiT. 
257 ;  75  N.  Y.  Supp.  847. 

Where  the  real  claimants  cannot  be  de- 
termined, the  award  should  be  made  to  un- 
known owners.  Nominal  awards  ought  not 
to  be  made  where  there  is  failure  to  make 
title.  In  re  Public  Parks,  53  Hun  48;  6  K. 
Y.  Supp.  750. 

A  claim  by  the  county  for  unpaid  taxes 
upon  a  portion  of  the  award  roust  be  es- 
tablished by  sufficient  evidence  to  uphold  a 
tax  title.  Matter  of  N.  Y.  C.  &  H.  R.  R.  R 
Co.,  90  N.  Y.  342. 

Where  deeds  of  lots  abutting  on  a  street 
conveyed  to  the  grantees  only  the  ordinary 
easements  in  the  street,  the  fee  of  which  re- 
mained in  the  grantor,  and  both  easements 
and  the  fee  of  the  street  are  subsequently 
taken  in  condemnation  proceedings,  the 
award  will  be  apportioned  oetween  the  own- 
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era  of  the  fee  and  the  persons  to  whose  lands 
the  easement*  were  appurtenant.  In  re  St. 
Nicholas  Terrace,  27  N.  Y.  Supp.  765. 

The  inchoate  right  of  dower  of  a  wife 
must  be  recognized  and  protected  in  the  pro- 
ceeds, as  against  her  husband.  Matter  of 
Brooklyn  Bridge,  75  Hun  558;  27  N.  Y. 
Supp.  597 ;  59  State  Rep.  613. 

When  the  lands  taken  by  N".  Y.  City  for 
street  purposes  are  mortgaged,  the  mort- 
gagee is  entitled  to  have  the  award  applied 
upon  his  mortgage  to  the  extent  necessary 
for  his  protection.  Where,  in  such  case,  the 
foreclosure  sale  takes  place  before  the  con- 
firmation of  the  commissioners'  report,  the 
deed  carries  the  award  and  entitles  the  pur- 
chaser to  the  whole  thereof  free  from  all 
claim  for  services  in  procuring  an  increase 
in  such  award  under  an  agreement  with  the 
mortgagor.  Gates  v.  De  La  Mare,  59  State 
Rep.  1 ;  142  N.  Y.  307,  rev'g  49  State  Rep. 
775. 

A  mortgage  of  land  made  before  the  pas- 
sage of  the  act  under  which  a  portion  of  the 
land  is  taken  for  public  purposes,  operates 
as  an  assignment  of  the  award  made  for  such 
taking,  and  entitles  the  purchaser  on  fore- 

§  3379.     [Am'd,  1900.]     Possession  on  security  or  deposit. 

At  any  stage  of  the  proceeding  the  court  may  authorize  ihe  plaintiff,  if  in 
possession  of  the  property  sought  to  be  condemned,  to  continue  in  possession, 
and  may  stay  all  actions  or  proceedings  against  him  on  account  thereof,  upon 
giving  security,  or  depositing  such  sum  of  money  as  the  court  may  direct  to  be 
held  as  security  for  the  payment  of  the  compensation  which  may  be  finally 
awarded  to  the  owner  therefor  and  the  costs  of  the  proceedings,  and  in  every 
such  case  the  owner  may  conduct  the  proceeding  to  a  conclusion,  if  the  plaintiff 
delays  or  neglects  to  prosecute  the  same.  When  the  final  award  to  any  owner 
is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right  of  way  for  telephone 
or  telegTaph  poles  and  wires,  ihe  allowance  of  costs,  if  any,  and  the  amount 
thereof  not  exceeding  that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may  hereafter  be  stayed, 
if  the  telephone  or  telegraph  poles  and  wires,  in  such  action  or  proceeding  so 
stayed,  shall  have  been  erected  for  more  than  three  years  prior  to  the  commence- 
ment thereof. 

Am'd  L.  1900,  c.  774. 


closure  to  such  award.    Burkard  v.  City  of 
B'klyn,  6  Misc.  431,  B'klyn  City  Ct. 

A  deed  of  land  including  a  portion  which 
had  been  condemned  for  street  purposes, 
gives  the  grantee  the  right  to  the  award  of 
the  portion  condemned,  where  the  award 
was  made  before  the  deed  was  executed,  but 
the  possession  of  the  grantor  had  not  been 
disturbed.  Charde  v.  City  of  B'klyn,  29 
State  Rep.  390,  BTclyn  City  Ct. 

The  owner  of  land,  part  of  which  had 
been  condemned  for  public  use,  retained 
plaintiff  as  his  attorney  in  the  proceeding 
to  ascertain  his  compensation,  and  agreed 
to  pay  plaintiff  for  his  services  a  certain 
share  of  the  award,  such  share  "to  be  a  lien 
on  the  property." — Held,  that  plaintiff's 
claim  for  services  was  not  such  an  inherent 
part  of  the  condemnation  proceedings  as  to 
render  it  a  charge  on  the  land  in  the  hands 
of  defendant,  who,  pending  such  proceed- 
ings, had  procured  a  decree  against  the 
landowner  for  specific  performance  of  a  con- 
tract of  sale,  "subject  to  the  judgment  of 
condemnation."  Grigg  v.  MoNulty,  25  N. 
Y.  Supp.  504,  BTclyn  City  Ct. 


An  order  Btaying  defendant  from  continu- 
ing any  action  against  plaintiff  in  condem- 
nation proceedings,  which  action  accrued 
prior  to  the  commencement  of  such  pro- 
ceedings, is  unauthorized.  Wait  v.  Hudson 
Valley  Ry.  Co.,  43  Misc.  304;  88  N.  Y.  Supp. 
825. 

This  section  does  not  apply  where  the 
possession  was  taken  by  force;  and  a  peti- 
tioner since  so  obtaining  possession  is  not 
entitled  to  such  order  where  he  has  since 
taken  no  steps  to  condemn  the  property. 
Village  of  Canandaigua  v.  Benedict,  8  App. 
Div.  476 ;  40  N.  Y.  Supp.  707. 

Unless  plaintiff  prosecutes  proceedings 
with  diligence,  an  order  continuing  it  in 
possession  will  be  set  aside.  Village  of 
Canandaigua  v.  Benedict.     lb. 

The  purpose  of  the  section  is  to  provide 
for  the  protection  of  a  plaintiff's  possession 
of  property  sought  to  be  condemned,  during 


the  pendency  of  the  proceedings  taken  for 
that  purpose;  it  does  not  authorize  the  court 
to  grant,  after  an  order  confirming  an  award 
has  been  entered,  an  order  forever  restrain- 
ing defendants  in  such  proceedings  from 
maintaining  actions  in  respect  to  the  prop- 
erty. Manhattan  Ry.  Co.  v.  Taber,  78  Hun 
434;  60  State  Rep.  781 ;  29  N.  Y.  Supp.  220. 

§  3379  is  constitutional.  Matter  of  St.  L. 
&  A.  R.  R.  Co.,  49  State  Rep.  598;  66  Hun 
306. 

Where  the  petitioner  has  come  into  pos- 
session in  good  faith  without  intending  to 
commit  a  trespass,  he  will  be  allowed  to 
remain  in  possession  under  §  3379,  upon  his 
giving  proper  security.     lb. 

Where,  in  a  proceeding  by  a  railroad  com- 
pany to  condemn  real  property,  the  court 
states  in  its  order  allowing  the  company  to 
continue  in  possession,  that  it  appeared  to 
its   satisfaction   "that   plaintiff   is    in   pos- 


4970 


CONDEMNATION    OF    REAT,   PROPERTY. 


13380 
c23,tl 


session  of  the  premises  sought  to  be  con- 
demned/' it  is  to  be  assumed,  on  appeal 
from  such  order,  that  the  court  reached  the 
conclusion  that  the  company  was  in  pos- 
session under  a  color  of  claim,  or  had  ac- 
quired possession  in  good  faith,  where  the 
papers  before  the  court  contained  allega- 
tions tending  to  show  such  a  possession ;  and 
that  the  court  was  not  of  opinion  that  the 
possession  of  the  company  originated  in  a 
trespass  known  to  have  been  such,  or  that  it 
was  taken  without  color  of  authority.  lb. 
Where  a  railroad  corporation  has  unlaw- 
fully entered  upon  land,  under  no  claim  or 
pretence  of  right,  in  defiance  of  the  will  of 


the  owner,  under  no  mistake  or  misappre- 
hension and  without  color  of  authority,  and 
thereafter  commences  proceedings  to  acquire 
title  by  condemnation,  it  is  not  "in  pos- 
session of  the  property  sought  to  be  con- 
demned," and  where  such  a  case  is  presented, 
the  court  is  not  authorized  to  grant  a  stay. 
A  plea  of  public  necessity  is  no  justification 
for  a  construction  of  said  provision  which 
will  prevent  an  owner  from  seeking  redress 
for  such  an  unlawful  entry  upon  his  lands. 
Matter  of  St.  L.  &  Ad.  R.  R.  Co.,  133  N.  Y. 
270 ;  45  State  Rep.  207,  rev'g  43  State  Rep, 
967 ;  21  N.  Y.  Supp.  137. 


§  3380.    Temporary  possession  pending  proceedings. 

When  an  answer  to  the  petition  has  been  interposed,  and  it  appears  to  the 
satisfaction  of  the  court  that  the  public  interests  will  be  prejudiced  by  delay,  it 
may  direct  that  the  plaintiff  be  i)ermitted  to  enter  immediately  upon  the  real  prop- 
erty to  be  taken,  and  devote  it  temporarily  to  the  public  use  specified  in  the  peti- 
tion, upon  depositing  with  the  court  the  sum  stated  in  the  answer  as  the  value 
of  the  property,  and  which  sum  shall  be  applied,  so  far  as  it  may  be  necessary 
for  that  purpose,  to  the  payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to  the  plaintiff,  and, 
in  case  the  petition  should  be  dismissed,  or  no  award  should  be  made,  or  the  pro- 
ceedings should  be  abandoned  by  the  plaintiff,  the  court  shall  direct  that  the 
money  so  deposited,  so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such  entry  upon  and 
use  of  his  property,  and  his  costs  and  expenses  of  the  proceeding,  such  damages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed  for  that  purpose,  and 
if  the  sum  so  deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered  against  the 
plaintiff  for  the  deficiency,  to  be  enforced  and  collected  in  the  same  manner  as 
a  judgment  in  the  supreme  court;  and  the  possession  of  the  property  shall  be  re- 
stored to  the  defendant. 


Where  an  answer  in  condemnation  pro- 
ceedings alleged  that  the  value  of  the  prop- 
erty sought  to  be  taken  was  $120,342,  and 
plaintiff  claimed  that  such  valuation  was 
grossly  excessive,  the  court  had  no  jurisdic- 
tion to  grant  plaintiff's  motion  for  immedi- 
ate possession  on  depositing  the  sum  of  $21,- 
422.50,  which  was  alleged  to  be  fair  and 
ample  to  cover  the  value  of  the  property. 
Re  New  York,  W.  &  B.  Ry.  Co.,  51  Misc. 
333;   100  N.  Y.  Supp.  388. 

Where  defendants'  answer  denied  the 
estimate  placed  upon  the  property  by  plain- 
tiff, but  contained  no  statement  of  its  value, 
and  defendants'  counsel  declined  to  make 
any  estimate,  an  order  permitting  plaintiff 
to  immediately  enter  into  possession  on  the 
deposit  of  a  sum  determined  upon  by  the 
court  was  proper.  Re  Niagara  Power  Co., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where  a  landowner  designedly  overesti- 
mates the  value  in  his  answer  to  defeat  a 
taking  of  possession,  the  answer  should  be 
treated  as  if  no  value  were  stated,  making  a 
deposit  of  the  fair  value  sufficient.  New 
York  Cent.  &  H.  R.  R.  Co.  v.  Lally,  62  Misc. 
506;  115  N.  Y.  Supp.  897. 


Where  it  appeared  that  a  corporation 
seeking  to  condemn  lands  intended  to  fur- 
nish electricity  for  the  use  of  inhabitants  in 
a  thickly  settled  and  extensive  territory  for 
illuminating  purposes  and  for  the  use  of 
extensive  street  surface  railroads,  and  that 
it  had  contracted  for  early  delivery  of 
power,  and  had  contracted  to  receive  a  large 
quantity  of  power  which  was  ready  for  de- 
livery, and  that  the  corporation  was  actively 
prosecuting  the  building  of  its  line,  there 
was  a  public  interest  which  would  be  prej- 
udiced by  delay.  Re  Niagara  Power  Co., 
Ill  App.  Div.  686;  97  N.  Y.  Supp.  853. 

Where,  pending  a  proceeding  by  a  rail- 
road company  to  acquire  title  to  certain  real 
property,  the  plaintiff  enters  thereon  before 
the  amount  of  compensation  is  ascertained, 
and  without  any  order  authorizing  such  en- 
try, under  §  3380,  there  is  no  authority  for 
granting,  upon  motion  in  such  special  pro- 
ceeding, an  injunction  restraining  the  plain- 
tiff from  further  trespass.  Staten  Island 
Electric  R.  Co.  v.  King,  21  App.  Div.  188; 
47  N.  Y.  Supp.  500. 


6§  3381,  3382 
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§  3381.    Notice  of  pendency  of  action. 


Upon  service  of  the  petition,  or  at  any  time  afterwards  before  the  entry  of 
the  final  order,  the  plaintiff  may  file  in  the  clerk's  office  of  each  county  where  any 
part  of  the  property  is  situated,  a  notice  of  the  pendency  of  the  proceeding  stating 
the  names  of  the  parties  and  the  object  of  the  proceeding,  and  containing  a  brief 
description  of  the  property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to  a  purchaser,  or  incumbrancer  of  the  property 
affected  thereby,  from  or  against  a  defendant  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose  conveyance  or 
incumbrance  is  subsequently  executed  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  proceeding,  after  the  filing  of  the  notice,  to  the  same 
extent  as  if  he  was  a  party  thereto.  The  county  clerk  must  immediately  record 
such  notice  when  filed  in  the  book  in  his  office  kept  for  the  purpose  of  recording 
notices  of  pendency  of  actions,  and  index  it  to  the  name  of  each  defendant  speci- 
fied in  the  direction  appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
plaintiff  or  his  attorney. 


Under  §  3381,  authorizing  the  filing  of 
notice  of  the  pendency  of  condemnation  pro- 
ceedings, and  making  the  proceedings  bind- 


fendants  presumably  sustained  a  loss  in 
diminution  of  the  purchase  price,  and  were 
entitled  to  the  damages.     Waterford  Elec- 


mg     on    subsequent    grantees,    where    the  j  trie  Co.  v.  Reed,  47  Misc.  406;   94  N.  Y. 
premises  were  conveyed  after  notice,  the  de-  I  Supp.  551. 

§  3382.    Practice  in  cases1  not  provided  for. 

In  all  proceedings  under  this  title,  where  the  mode  or  manner  of  conducting 
all  or  any  of  the  proceedings  therein  is  not  expressly  provided  for  by  law,  the 
court  before  whom  such  proceedings  may  be  pending,  shall  have  the  power  to 
make  all  necessary  orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring  authority  to 
condemn  lands  for  public  use,  and  the  practice  in  such  cases  shall  conform,  as 
near  as  may  be,  to  the  ordinary  practice  in  such  court. 

the  six  months,  amend  nunc  pro  tunc  a 
claim  of  an  assignee  of  a  lessee  of  property 
passing  to  the  city  for  the  value  of  so  much 
of  the  estate  for  years  belonging  to  the 
lessee  as  has  been  or  shall  be  taken, 
and  for  the  damages  due  to  the  les- 
see or  to  the  assignee,  so  as  to  allow  a 
recovery '  for  trade  fixtures  erected  on  and 
attached  to  the  property  and  appurtenant  to 
the  leasehold,  and  thus  permit  the  presenta- 
tion of  evidence  in  support  thereof;  the 
amendment  being  merely  an  amplification  of 
an  existing  claim.  Re  Willcox,  142  App. 
Div.  680;  127  N.  Y.  Supp.  777. 

Severance  may  be  ordered  by  the  court  if 
it  be  irregular  to  join  lands  of  different  own- 
ers in  a  single  petition.  Matter  of  Brook- 
lyn El.  R.  Co.,  75  Hun  590;  59  State  Rep. 
161 ;  27  N.  Y.  Supp.  669. 

In  proceedings  to  condemn  water  rights 
court  has  no  power  under  statute  relating 
to  water  supply  of  Syracuse  to  compel  ex- 
amination of  other  of  the  owner's  property 
than  that  required  by  experts  to  appraise 
the  value  of  that  to  be  taken.  Syracuse  v. 
Glenside  Woolen  Mills,  73  Hun  421;  56 
State  Rep.  9;  26  N.  Y.  Supp.  429. 

Moneys  paid  into  court  by  the  city  in 
condemnation  proceedings  are  subject  to  the 
control  of  the  court,  and  it  may  change  the 
custodian  to  the  end  that  life  tenant  may 
receive  a  higher  rate  of  interest,  upon  notice 
to  remaindermen.  Matter  of  Newton,  26 
App.  Div.  547 ;  50  N.  Y.  Supp.  543. 


If  the  joinder  as  defendant  in  condemna- 
tion of  one  merely  claiming  an  interest  in 
the  land  is  not  expressly  authorized  by  the 
condemnation  law,  it  is  permissible  under 
§  452,  authorizing  the  joining  as  defend- 
ants in  an  action  of  all  persons  claiming  an 
interest  in  the  controversy  or  real  property 
involved,  by  virtue  of  section  3382,  provid- 
ing that  practice  in  condemnation,  where  not 
expressly  provided,  shall  conform  to  the 
ordinary  practice  of  the  court.  N.  Y.  Cen- 
tral and  H.  R.  R.  R.  Co.  v.  Matthews,  144 
App.  Div.  732;   128  N.  Y.  Supp.  138. 

Where  no  question  is  raised  as  to  the  reg- 
ularity of  the  manner  of  conducting  the 
proceedings  resulting  in  the  report  of  the 
commissioners,  the -general  powers  given  to 
the  court  by  section  3382  are  not  broad 
enough  to  warrant  an  order  sending  a  report 
back  to  the  commissioners  for  correction, 
and  requiring  them  to  state  the  grounds  on 
which  they  base  their  decision  as  to  the 
amount  of  the  award  and  the  value  of  the 
property  separately.  .  Waterford  Electric 
Co.  v.  Reed,  103  App.  Div.  103;  92  N.  Y. 
Supp.  960. 

Under  Rapid  Transit  Act  (Laws  1891,  c. 
4,  as  added  by  Laws,  1908,  c.  498,  §  19)  §§ 
55,  59,  requiring  the  presentation  to  the 
commissioners  of  appraisal  of  claims  for 
compensation  within  six  months  after  their 
appointment,  and  authorizing  amendments 
to  supply  defects  arising  in  the  course  of 
any  special  proceeding  authorized  by  the 
act,  the  court  may,  after  the  expiration  of 
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APPENDIX  1. 

CONSTITUTION  OF  THE  STATE  OF  NEW  YORK. 


ADOPTED  NOVEMBER  6,  1894. 


PREAMBLE. 


We,  the  people  of  the  State  of  New  York,  grateful  to  Almighty  God  for  our  freedom, 
in  order  to  secure  its  blessings,  do  establish  this  Constitution. 


ARTICLE  FIRST. 


§     1.  Persons  not  to  be  disfranchised. 

2.  Trial  by  jury. 

3.  Freedom  of  worship;  religious  liberty. 

4.  Habeas  corpus. 

5.  Excessive  bail  and  fines. 

6.  Bill  of  rights. 

7.  Compensation  for  taking  private  prop- 

erty; private  roads;  drainage  of  ag- 
ricultural lands. 

8.  Freedom  of  speech  and  press;   crim- 

inal prosecutions  for  libel. 

9.  Right  to  assemble  and  petition;   di- 

vorces;   lotteries,    pool-selling    and 
gambling,  laws  to  prevent. 


10.  Escheats. 

11.  Feudal  tenures  abolished. 

12.  Allodial  tenures. 

13.  Leases  of  agricultural  lands. 

14.  Fines  and  quarter-sales  abolished. 

15.  Purchase  of  lands  from  Indians. 

16.  Common  law  and  acts  of  the  colonial 
and  State  legislatures. 

17.  Grants  of  land  made  by  the  king  of 

Great    Britain    since    1775;    prior 
grants. 

18.  Damages  for  injuries  causing  death. 


§  i.    Persons  not  to  be  disfranchised. 

No  member  of  this  State  shall  be  disfranchised,  or  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers. 

Const.   1846,  art.  I,   |  1. 

§  a.    Trial  by  jury. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used  shall  remain 
inviolate  forever;  but  a  jury  trial  may  be  waived  by  the  parties  in  all  civil  oases  in  the 
manner  to  be  prescribed  by  law. 

Const.  1846,  art.  I,   |  2. 

§  3.    Freedom  of  worship;  religious  liberty. 

The  free  exercise  and  enjoyment  of  religious  profession  and  worship,  without  dis- 
crimination or  preference,  shall  forever  be  allowed  in  this  State  to  all  mankind;  and 
no  person  shall  be  rendered  incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief;  but  the  liberty  of  conscience  hereby  secured  shall  not 
be  so  construed  as  to  excuse  acts  of  licentiousness,  or  justify  practices  inconsistent 
with  the  peace  or  safety  of  this  State. 

Const.   1846,  art.  I,   |  3. 

§  4.    Habeas  corpus. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety  may  require  its  suspension. 
Const.   1846,  art.  I,   |  4. 

§  5.    Excessive  bail  and  fines. 

Excessive  bail  shall  not  be  required  nor  excessive  fines  imposed,  nor  shall  cruel  and 
unusual  punishments  be  inflicted,  nor  shall  witnesses  be  unreasonably  detained. 

Const.   1846,  art.  I,   |  5. 

§  6.    Bill  of  rights. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime  (except 
in  cases  of  impeachment,  and  in  cases  of  militia  when  in  actual  service,  and  the  land 
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and  naval  forces  in  time  of  war,  or  which  this  State  may  keep  with  the  consent  of 
Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under  the  regulation  of  the 
Legislature),  unless  on  presentment  or  indictment  of  a  grand  jury,  and  in  any  trial 
in  any  court  whatever  the  party  accused  shall  be  allowed  to  appear  and  defend  in 
person  and  with  counsel  as  in  civil  actions.  No  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense;  nor  shall  he  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself;  nor  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law;  nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation. 

Const.  1846,  art.  I,   |  6. 

§  7.  Compensation  for  taking  private  property;  private  roads;  drainage  of 
agricultural  lands. 

When  private  property  shall  be  taken  for  any  public  use,  the  compensation  to  be 
made  therefor,  when  such  compensation  is  not  made  by  the  State,  shall  be  ascertained 
by  a  jury,  or  by  not  less  than  three  commissioners  appointed  by  a  court  of  record, 
as  shall  be  prescribed  by  law.  Private  roads  may  be  opened  in  the  manner  to  be 
prescribed  by  law;  but  in  every  case  the  necessity  of  the  road  and  the  amount  of  all 
damage  to  be  sustained  by  the  opening  thereof  shall  be  first  determined  by  a  jury 
of  freeholders,  and  such  amount,  together  with  the  expenses  of  the  proceeding,  shall 
be  paid  by  the  person  to  be  benefited.  General  laws  may  be  passed  permitting  the 
owners  or  occupants  of  agricultural  lands  to  construct  and  maintain  for  the  drainage 
thereof,  necessary  drains,  ditches  and  dykes  upon  the  lands  of  others,  under  proper 
restrictions  and  with  just  compensation,  but  no  special  laws  shall  be  enacted  for 
such  purposes. 

Const.   1846,  art.  I,   |  7. 

§  8.    Freedom  of  speech  and  press;  criminal  prosecutions  for  libel. 

Every  citizen  may  freely  speak,  write  and  publish  his  sentiments  on  all  subjects, 
being  responsible  for  the  abuse  of  that  right;  and  no  law  shall  be  passed  to  restrain 
or  abridge  the  liberty  of  speech  or  of  the  press.  In  all  criminal  prosecutions  or  in- 
dictments for  libels,  the  truth  may  be  given  in  evidence  to  the  jury;  and  if  it  shall 
appear  to  the  jury  that  the  matter  charged  as  libelous  is  true,  and  was  published  with 
good  motives  and  for  justifiable  ends,  the  party  shall  be  acquitted;  and  the  jury 
shall  have  the  right  to  determine  the  law  and  the  fact. 

Const.   1846,  art.  I,   |  8. 

§  9.  Right  to  assemble  and  petition;  divorces;  lotteries,  pool-selling  and  gam- 
bling, laws  to  prevent. 

No  law  shall  be  passed  abridging  the  right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government,  or  any  department  thereof;  nor  shall  any  divorce 
be  granted  otherwise  than  by  due  judicial  proceedings;  nor  shall  any  lottery  or  the 
sale  of  lottery  tickets,  pool-selling,  book-making,  or  any  other  kind  of  gambling  here- 
after be  authorized  or  allowed  within  this  State;  and  the  Legislature  shall  pass  ap- 
propriate laws  to  prevent  offenses  against  any  of  the  provisions  of  this  section. 

Const.   1846,  art.  I,   {  10. 

§  io.    Escheats. 

The  people  of  this  State,  in  their  right  of  sovereignty,  are  deemed  to  possess  the 
original  and  ultimate  property  in  and  to  all  lands  within  the  jurisdiction  of  the- State; 
and  all  lands  the  title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
escheat  to  the  people. . 

Const.    1846,   art.  I,   |  11. 

§  ii.    Feudal  tenures  abolished. 

All  feudal  tenures  of  every  description,  with  all  their  incidents,  are  declared  to  be 
abolished,  saving  however,  all  rents  and  services  certain  which  at  any  time  hereto- 
fore have  been  lawfully  created  or  reserved. 

Const.   1846,   art.  I,   8  12. 

§  i  j.    Allodial  tenures. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that,  subject  only  io  the 
liability  to  escheat,  the  entire  and  absolute  property  is  vested  in  the  owners,  according 
to  the  nature  of  their  respective  estates. 

Const.   1846,  art.  I,   {   18. 
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§  13.    Leases  of  agricultural  lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than  twelve  years,  here- 
after made,  in  which  shall  be  reserved  any  rent  or  service  of  any  kind,  shall  be  valid. 

Const.   1846,  art.  I,   |  14. 

§  14.    Fines  and  quarter-sales  abolished. 

All   fines,   quarter-sales  or   other   like  restraints   upon   alienation,    reserved    in    any 
grant  of  land  hereafter  to  be  made,  shall  be  void. 
Const.   1846,  art.  I,   S  15. 

§  15.    Purchase  of  lands  of  Indians. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State,  made  since  the  fourteenth 
day  of  October,  one  thousand  seven  hundred  and  seventy-five;  or  which  may  hereafter 
be  made,  of,  or  with  the  Indians,  shall  be  valid,  unless  made  under  the  authority, 
and  with  the  consent  of  the  Legislature. 

Const.   1846,  art.  I,   S  16. 

§  16.    Common  law  and  acts  of  the  colonial  and  State  legislatures. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legislature  of  the  colony 
of  New  York,  as  together  did  form  the  law  of  the  said  colony,  on  the  nineteenth  day 
of  April,  one  thousand  seven  hundred  and  seventy-five,  and  the  resolutions  of  the 
Congress  of  the  said  colony,  and  of  the  convention  of  the  State  of  New  York,  in  force 
on  the  twentieth  day  of  April,  one  thousand  seven  hundred  and  seventy-seven,  which 
have  not  since  expired,  or  been  repealed  or  altered;  and  such  acts  of  the  Legislature 
of  this  State  as  are  now  in  force,  shall  be  and  continue  the  law  of  this  State,  subject 
to  such  alterations  as  the  Legislature  shall  make  concerning  the  same.  But  all  such 
parts  of  the  common  law,  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 

Const.   1846,  art.  I,   f  17. 

§  17.  Grants  of  land  made  by  the  king  of  Great  Britain  since  1775;  prior 
grants. 

All  grants  of  land  within  this  State,  made  by  the  king  of  Great  Britain,  or  persons 
acting  under  his  authority,  after  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five,  shall  be  null  and  void;  but  nothing  contained  in  this  Con- 
stitution shall  affect  any  grants  of  land  within  this  State,  made  by  the  authority  of 
the  said  king  or  his  predecessors,  or  shall  annul  any  charters  to  bodies  politic  and 
corporate,  by  him  or  them  made,  before  that  day;  or  shall  affect  any  such  grants  or 
charters  since  made  by  this  State,  or  by  persons  acting  under  its  authority;  or  shall 
impair  the  obligation  of  any  debts  contracted  by  the  State,  or  individuals,  or  bodies 
corporate,  or  any  other  rights  of  property,  or  any  suits,  actions,  rights  of  action,  or 
other  proceedings  in  courts  of  justice. 

Const.  1846,  art.  I,   S  18. 

§  18.    Damages  for  injuries  causing  death. 

Hie  right  of  action  now  existing  to  recover  damages  for  injuries  resulting  in  death, 
shall  never  be  abrogated;  and  the  amount  recoverable  shall  not  be  subject  to  any 
statutory  limitation. 

New. 

ARTICLE  SECOND. 


§  1.  Qualification  of  voters. 

2.  Persons  excluded  from  right  of  suffrage. 

3.  Certain  occupations  and  conditions  not 

to  affect  residence. 

4.  Registration  and  election  laws  to  be 

passed. 


5.  Manner  of  voting. 

6.  Registration  and  election  boards  to  be 

non-partisan,  except  at  town  and  vil- 
lage elections. 


§  1.    Qualification  of  voters. 

Every  male  citizen  of  the  age  of  twenty-one  years,  who  shall  have  been  a  citizen 
for  ninety  days,  and  an  inhabitant  of  this  State  one  year  next  preceding  an  election, 
and  for  the  last  four  months  a  resident  of  the  county,  and  for  the  hist  thirty  days  a 
resident  of  the  election  district  in  which  he  may  offer  his  vote,  shall  be  entitled 
to  vote  at  such  election  in  the  election  district  of  which  he  shall  at  the  time  be  a 
resident,    and    not    elsewhere,    for    all    officers    that    now    are   or    hereafter    may    be 
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elective  by  the  people,  and  upon  all  questions  which  may  be  submitted  to  the  vote  of 
the  people,  provided  that  in  time  of  war  no  elector  in  the  actual  military  service  of 
the  State,  or  of  the  United  States,  in  the  army  or  navy  thereof,  shall  be  deprived 
of  his  vote  by  reason  of  his  absence  from  such  election  district;  and  the  Legislature 
shall  have  power  to  provide  the  manner  in  which  and  the  time  and  place  at  which 
such  absent  electors  may  vote,  and  for  the  return  and  canvass  of  their  votes  in  the 
election  district  in  which  they  respectively  reside. 
Const.   1846,  art.  II,   §  1. 

§  3.    Persons  excluded  from  the  right  of  suffrage. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay,  offer  or  promise 
to  pay,  contribute,  offer  or  promise  to  contribute  to  another,  to  be  paid  or  used,  any 
money  or  other  valuable  thing  as  a  compensation  or  reward  for  the  giving  or  with- 
holding a  vote  at  an  election,  or  who  shall  make  any  promise  to  influence  the  giving 
or  withholding  any  such  vote,  or  who  shall  make  or  become  directly  or  indirectly  inter- 
ested in  any  bet  or  wager  depending  upon  the  result  of  any  election,  shall  vote  at 
such  election;  and  upon  challenge  for  such  cause,  the  person  so  challenged,  before  the 
officers  authorized  for  that  purpose  shall  receive  his  vote,  shall  swear  or  affirm  before 
such  officers  that  he  has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised  to  contribute  to  an- 
other, to  be -paid  or  used,  any  money  or  other  valuable  thing  as  a  compensation  or 
reward  for  the  giving  or  withholding  a  vote  at  such  election,  and  has  not  made  any 
promise  to  influence  the  giving  or  withholding  of  any  such  vote,  nor  made  or  become 
directly  or  indirectly  interested  in  any  bet  or  wager  depending  upon  the  result  of 
such  election-  The  Legislature  shall  enact  laws  excluding  from  the  right  of  suffrage 
all  persons  convicted  of  bribery  or  of  any  infamous  crime. 

Const.   1846,  art.  II,   §  2. 

§  3.    Certain  occupations  and  conditions  not  to  affect  residence. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have  gained  or  lost  a 
residence,  by  reason  of  his  presence  or  absence  while  employed  in  the  service  of  the 
United  States;  nor  while  engaged  in  the  navigation  of  the  waters  of  this  State,  or  of 
the  United  States,  or  of  the  high  seas;  nor  while  a  student  of  any  seminary  of  learn- 
ing; nor  while  kept  at  any  almshouse,  or  other  asylum,  or  institution  wholly  or 
partly  supported  at  public  expense  or  by  charity;  nor  while  confined  in  any  public 
prison. 

Const.   1846,  art.  II,   |  3. 

§  4.    Registration  and  election  laws  to  be  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the  citizens  who  shall  be  en- 
titled to  the  right  of  suffrage  hereby  established,  and  for  the  registration  of  voters; 
which  registration  shall  be  completed  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  required  for  town  and  village  elections  except  by  express  provi- 
sion of  law.  In  cities  and  villages  having  five  thousand  inhabitants  or  more,  accord- 
ing to  the  last  preceding  State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such  cities  or  villages  shall 
not  be  required  to  apply  in  person  for  registration  at  the  first  meeting  of  the  officers 
having  charge  of  the  registry  of  voters. 

Const.   1846,  art.  II,   I   4. 

§  5.    Manner  of  voting. 

All  elections  by  the  citizens,  except  for  such  town  officers  as  may  by  law  be  directed 
to  be  otherwise  chosen,  shall  be  by  ballot,  or  by  such  other  method  as  may  be  pre- 
scribed by  law,  provided  that  secrecy  in  voting  be  preserved. 

Const.   1846,  art.  II,   §  5. 

§  6.  Registration  and  election  boards  to  be  bi-partisan,  except  at  town  and 
village  elections. 

All  laws  creating,  regulating  or  affecting  boards  or  officers  charged  with  the  duty 
of  registering  voterB,  or  of  distributing  ballots  at  the  polls  to  voters,  or  of  receiving, 
recording  or  counting  votes  at  elections,  shall  secure  equal  representation  of  the  two 
political  parties  which,  at  the  general  election  next  preceding  that  for  which  such  boards 
or  officers  are  to  serve,  cast  the  highest  and  the  next  highest  number  of  votes.  All 
such  boards  and  officers  shall  be  appointed  or  elected  in  such  manner,  and  upon  the 
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nomination  of  such  representatives  of  said  parties  respectively,  as  the  Legislature  may 
direct.  Existing  laws  on  this  subject  shall  continue  until  the  Legislature  shall  other- 
wise provide.     This  section  shall  not  apply  to  town  meetings,  or  to  village  elections. 


New. 


ARTICLE  THIRD. 


1.  Legislative  powers. 

2.  Number   and   terms   of   senators   and 

assemblymen. 

3.  Senate  districts. 

4.  Enumerations  and  reapportionments. 

5.  Apportionment  of  assemblymen;  crea- 

tion of  assembly  districts. 

6.  Compensation  of  members. 

7.  Civil  appointments  of  members  void. 

8.  Persons  disqualified  from  being  mem- 

bers. 

9.  Time  of  elections. 

10.  Powers  of  each  house. 

11.  Journals;     open    sessions;     adjourn- 

ments. 

12.  Members    not    to    be    questioned    for 

speeches. 

13.  Bills  may  originate  in  either  house. 

14.  Enacting  clause  of  bills. 

15.  Manner  of  passing  bills. 

16.  Private  and  local  bills  not  to  embrace 

more  than  one  subject. 


17.  Existing  law  made  applicable  to  be 
inserted. 

18.  Cases  in  which  private  and  local  bills 

shall  not  be  passed;  restrictions  as 
to  laws  authorizing  street  railroads. 

19.  Private  claims  not  to  be  audited  by 

legislature. 

20.  Two-thirds  bills. 

21.  Appropriation  bills. 

22.  Restrictions   as   to   provisions   in   the 

appropriation  or  supply  bills. 

23.  Certain  sections  not  to  apply  to  com- 

mission bills. 

24.  Tax  bills  to  state  tax  distinctly. 

25.  When  ayes  and  nays  necessary;  three- 

fifths  to  constitute  quorum. 

26.  Boards  of  supervisors. 

27.  Local  legislative  powers. 

28.  Extra  compensation  prohibited. 

29.  Prison    labor;    contract  system   abol- 

ished. 


§  i.    Legislative  powers. 

The  legislative  power  of  this  State  shall  be  vested  in  the  Senate  and  Assembly. 
Const.   1846,  art.  Ill,   S  1. 

§  3.    Number  and  terms  of  senators  and  assemblymen. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinafter  provided.  The  sen- 
ators elected  in  the  year  one  thousand  eight  hundred  and  ninety-five  shall  hold  their 
offices  for  three  years,  and  their  successors  shall  be  chosen  for  two  years.  The  Assembly 
shall  consist  of  one  hundred  and  fifty  members  who  shall  be  chosen  for  one  year. 

Const.   1846,  art.  Ill,   |  2. 

§  3.    Senate  districts. 

The  State  shall  be  divided  into  fifty  districts  to  be  called  senate  districts,  each  of 
which  shall  choose  one  senator.  The  districts  shall  be  numbered  from  one  to  fifty, 
inclusive. 

District  number  one   (1)   shall  consist  of  the  counties  of  Suffolk  and  Richmond. 

District  number  two   (2)    shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consist  of  that  part  of  the  county  of  Kings  com- 
prising the  first,  second,  third,  fourth,  fifth  and  sixth  wards  of  the  city  of  Brooklyn. 

District  number  four  (4)  shall  consist  of  that  part  of  the  county  of  Kings  com- 
prising the  seventh,  thirteenth,  nineteenth  and  twenty-first  wards  of  the  city  of  Brooklyn. 

District  number  five  (5)  shall  consist  of  that  part  of  the  county  of  Kings  comprising 
the  eighth,  tenth,  twelfth  and  thirtieth  wards  of  the  city  of  Brooklyn,  and  the  ward 
of  the  city  of  Brooklyn  which  was  formerly  the  town  of  Gravesend. 

District  number  six  (6)  shall  consist  of  that  part  of  the  county  of  Kings  comprising 
the  ninth,  eleventh,  twentieth  and  twenty-second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that  part  of  the  county  of  Kings  com- 
prising the  fourteenth,  fifteenth,  sixteenth  and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  that  party  of  the  county  of  Kings  com- 
prising the  twenty-third,  twenty-fourth,  twenty-fifth  and  twenty-ninth  wards  of  the  city 
of  Brooklyn,  and  the  town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county  of  Kings  com- 
prising the  eighteenth,  twenty-sixth,  twenty-seventh  and  twenty-eighth  wards  of  the  city 
of  Brooklyn- 
District  number  ten  (10)  shall  consist  of  that  part  of  the  county  of  New  York  within 
and  bounded  by  a  line  beginning  at  Canal  street  and  the  Hudson  river,  and  running 
thence  along  Canal  street,  Hudson  street,  Dominick  street,  Varick  street,  Broome  street, 
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Sullivan  street,  Spring  street,  Broadway,  Canal  street,  the  Bowery,  Division  street, 
Grand  street  and  Jackson  street,  to  the  East  river  and  thence  around  the  southern  end 
of  Manhattan  island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's  and  Ellis 
islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  district  number  ten,  and  within  and  bounded  by  a  line  beginning  at  the 
junction  of  Broadway  and  Canal  street,  and  running  thence  along  Broadway,  Fourth 
street,  the  Bowery  and  Third  avenue,  St.  Mark's  place,  Avenue  A,  Seventh  street, 
Avenue  B,  Clinton*  street,  Rivington  street,  Norfolk  street,  Division  street,  Bowery  and 
Canal  street,  to  the  place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  districts  numbers  ten  and  eleven  and  within  and  bounded  by  a  line  be- 
ginning at  Jackson  street  and  the  East  river,  and  running  thence  through  Jackson 
street,  Grand  street,  Division  street,  Norfolk  street,  Rivington  street,  Clinton  street, 
Avenue  B,  Seventh  street,  Avenue  A,  St.  Mark's  place,  Third  avenue,  East  Fourteenth 
street  to  the  East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  district  number  ten,  and  within  and  bounded  by  a  line  beginning  at  the 
Hudson  river  at  the  foot  of  Canal  street,  and  running  thence  along  Canal  street,  Hudson 
street,  Dominick  street,  Varick  street,  Broome  street,  Sullivan  street,  Spring  street, 
Broadway,  Fourth  street,  the  Bowery  and  Third  avenue,  Fourteenth  street,  Sixth  avenue, 
West  Fifteenth  street,  Seventh  avenue,  West  Nineteenth  street,  Eighth  avenue,  West 
Twentieth  street,  and  the  Hudson  river,  to  the  place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  districts  numbers  twelve  and  thirteen,  and  within  and  bounded  by  a  line 
beginning  at  East  Fourteenth  street  and  the  East  river,  and  running  thence  along  East 
Fourteenth  street,  Irving  place,  East  Nineteenth  street,  Third  avenue,  East  Twenty- 
third  street,  Lexington  avenue,  East  Fifty-third  street,  Third  avenue,  East  fifty-second 
street,  and  the  East  river,  to  the  place  of  beginning. 

District  number  fifteen  (15)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  district  number  thirteen,  and  within  and  bounded  by  a  line  beginning 
at  the  junction  of  West  Fourteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue,  West  Fifteenth  street,  Seventh  avenue,  West  Fortieth  street,  Eighth 
avenue,  and  the  transverse  road  across  Central  park  to  Ninety-seventh  street,  Fifth 
avenue,  East  Ninety-sixth  street,  Lexington  avenue,  East  Twenty-third  street,  Third 
avenue,  East  Nineteenth  street,  Irving  place  and  Fourteenth  street,  to  the  place  of 
beginning. 

District  number  sixteen  (16)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  district  number  thirteen,  and  within  and  bounded  by  a  line  beginning 
at  Seventh  avenue  and  West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street,  Eighth  avenue,  West  Twentieth  street,  the  Hudson  river,  West  Forty- 
sixth  street,  Tenth  avenue,  West  Forty-third  street,  Eighth  avenue,  West  Fortieth  street 
and  Seventh  avenue,  to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  district  number  sixteen,  and  within  and  bounded  by  a  line  beginning  at 
the  junction  of  Eighth  avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street,  Tenth  avenue,  West  Forty-sixth  street,  the  Hudson  river,  West 
Eighty-ninth  street,  Tenth  or  Amsterdam  avenue,  West  Eighty-sixth  street,  Ninth  or 
Columbus  avenue,  West  Eighty- first  street  and  Eighth  avenue,  to  the  place  of  beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  district  number  fourteen,  and  within  and  bounded  by  a  line  beginning 
at  the  junction  of  East  Fifty-second  street  and  the  East  river,  and  running  thence 
along  East  Fifty-second  street,  Third  avenue,  East  Fifty- third  street,  Lexington  avenue, 
East  Eighty-fourth  street,  Second  avenue,  East  Eighty- third  street  and  the  East  river, 
to  the  place  of  beginning;  and  also  Blackwell's  island. 

District  number  nineteen  (10)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  district  number  seventeen,  and  within  and  bounded  by  a  line  beginning 
at  West  Eighty-ninth  street  and  the  Hudson  river,  and  running  thence  along  the  Hud- 
son river  and  Spuyten  Duyvil  creek  around  the  northern  end  of  Manhattan  island; 
thence  southerly  along  the  Harlem  river  to  the  north  end  of  Fifth  avenue ;  thence  along 
Fifth  avenue,  East  One  Hundred  and  Twenty-ninth  street,  Fourth  or  Park  avenue,  East 
One  Hundred  and  Tenth  street,  Fifth  avenue,  to  transverse  road  across  Central  park 
at  Ninety-seventh  street,  Eighth  avenue,  West  Eighty-first  street,  Ninth  or  Columbus 
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avenue,  West  Eighty-sixth  street,  Tenth  or  Amsterdam  avenue  and  West  Eighty-ninth 
street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the  county  of  New  York 
lying  north  of  districts  numbers  eighteen  and  fifteen,  and  within  and  bounded  by  a  line 
beginning  at  East  Eighty-third  street  and  the  East  river,  running  thence  through 
East  Eighty-third  street,  Second  avenue,  East  Eighty-fourth  street,  Lexington  avenue, 
East  Ninety-sixth  street,  Fifth  avenue,  East  One  Hundred  and  Tenth  street,  Fourth  or 
Park  avenue,  East  One  Hundred  and  Nineteenth  street  to  the  Harlem  river,  and  along 
the  Harlem  and  East  rivers,  to  the  place  of  beginning;  and  also  Randall's  island  and 
Ward's  island. 

All  the  above  districts  in  the  county  of  New  York  bounded  upon  or  along  the  boundary 
waters  of  the  county,  shall  be  deemed  to  extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of  the  county  of  New 
York  lying  north  of  districts  numbers  nineteen  and  twenty,  within  and  bounded  by  a 
line  beginning  at  East  One  Hundred  and  Nineteenth  street  and  the  Harlem  river,  and 
running  thence  along  East  One  Hundred  and  Nineteenth  street,  Fourth  or  Park  avenue, 
One  Hundred  and  Twenty-Ninth  street,  fifth  avenue  and  the  Harlem  river  to  the  place 
of  beginning;  and  all  that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two   (22)    shall  consist  of  the  county  of  Westchester. 

District  number  twenty-three  (23)  shall  consist  of  the  counties  of  Orange  and  Rock- 
land. 

District  number  twenty-four  (24)  shall  consist  of  the  counties  of  Dutchess,  Columbia 
and  Putnam. 

District  number  twenty-five   (25)   shall  consist  of  the  counties  of  Ulster  and  Greene. 

District  number  twenty-six  (26)  shall  consist  of  the  counties  of  Delaware,  Chenango 
and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  counties  of  Montgomery,  Fulton, 
Hamilton  and  Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties  of  Saratoga,  Schenec- 
tady and  Washington. 

District  number  twenty-nine   (29)   shall  consist  of  the  county  of  Albany. 

District  number  thirty   (30)   shall  consist  of  the  county  of  Rensselaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of  Clinton,  Essex  and 
Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of  St.  Lawrence  and 
Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties  of  Otsego  and 
Herkimer. 

District  number  thirty-four  (34)   shall  consist  of  the  county  of  Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of  Jefferson  and  Lewis. 

District  number  thirty-six  (36)   shall  consist  of  the  county  of  Onondaga. 

District  number  thirty-seven  ( 37 )  shall  consist  of  the  counties  of  Oswego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties  of  Broome,  Cortland 
and  Tioga. 

District  number  thirty-nine  (39)   shall  consist  of  the  counties  of  Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of  Chemung,  Tompkins  and 
Schuyler. 

District  number  forty-one  (41)   shall  consist  of  the  counties  of  Steuben  and  Yates. 

District  number  forty- two   (42)   shall  consist  of  the  counties  of  Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  consist  of  that  part  of  the  county  of  Monroe 
comprising  the  towns  of  Brighton,  Henrietta,  Irondequoit,  Mendon,  Pen  field,  Perinton, 
Pittsford,  Rush  and  Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thirteenth, 
fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards  of  the  city  of  Rochester,  as  at 
present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the  county  of  Monroe 
comprising  the  towns  of  Chili,  Clarkson,  Gates,  Greece,  Hamlin,  Ogden,  Parma,  Riga, 
Sweden  and  Wheatland,  and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at  present  constituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of  Niagara,  Genesee  and 
Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  counties  of  Allegany,  Livingston 
and  Wyoming. 

District  number  forty-seven    (47)    shall  consist  of  that  part  of  the  county  of  Erie 
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comprising  the  first,  second,  third,  sixth,  fifteenth,  nineteenth,  twentieth,  twenty-first, 
twenty-second,  twenty-third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty -eight  (48)  shall  consist  of  that  part  of  the  county  of  Erie 
comprising  the  fourth,  fifth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth  and  sixteenth  wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the  county  of  Erie  com- 
prising the  seventeenth,  eighteenth  and  twenty-fifth  wards  of  the  city  of  Buffalo,  as  at 
present  constituted;  and  all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chautauqua  and  Cat- 
taraugus. 

Oonst.  1846,  art.  Ill,   |  8. 

§  4.    Enumerations  and  reapportionments. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken  under  the  direction 
of  the  Secretary  of  State,  during  the  months  of  May  and  June,  in  the  year  one  thousand 
nine  hundred  and  five,  and  in  the  same  months  every  tenth  year  thereafter;  and  the 
said  districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular  session  after 
the  return  of  every  enumeration,  that  each  senate  district  shall  contain  as  nearly  as 
may  be  an  equal  number  of  inhabitants,  excluding  aliens,  and  be  in  as  compact  form 
as  practicable,  and  shall .  remain  unaltered  until  the  return  of  another  enumeration, 
and  shall  at  all  times  consist  of  contiguous  territory,  and  no  county  shall  be  divided 
in  the  formation  of  a  senate  district  except  to  make  two  or  more  senate  districts 
wholly  in  such  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets  or  public 
ways,  shall  be  divided  in  the  formation  of  senate  districts;  nor  shall  any  district  con- 
tain a  greater  excess  in  population  over  an  adjoining  district  in  the  same  county,  than 
the  population  of  a  town  or  block  therein  adjoining  such  district.  Counties,  towns  or 
blocks  which,  from  their  location,  may  be  included  in  either  of  two  districts,  shall  be 
so  placed  as  to  make  said  districts  most  nearly  equal  in  number  of  inhabitants,  exclud- 
ing aliens. 

No  county  shall  have  four  or  more  senators  unless  it  shall  have  a  full  ratio  for  each 
senator.  No  county  shall  have  more  than  one- third  of  all  the  senators;  and  no  two 
counties  or  the  territory  thereof  as  now  organized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one-half  of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by  dividing  the  number 
of  inhabitants,  excluding  aliens,  by  fifty,  and  the  Senate  shall  always  be  composed 
of  fifty  members,  except  that  if  any  county  having  three  or  more  senators  at  the 
time  of  any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional  senator  or 
senators,  such  additional  senator  or  senators  shall  be  given  to  such  county  in  addition 
to  the  fifty  senators,  and  the  whole  number  of  senators  shall  be  increased  to  that  extent 

Const.   1846,  art.  Ill,   |  4. 

§  5.    Apportionment  of  assemblymen;  creation  of  assembly  districts. 

The  members  of  the  assembly  shall  be  chosen  by  single  districts,  and  shall  be  appor- 
tioned by  the  Legislature  at  the  first  regular  session  after  the  return  of  every  enumera- 
tion among  the  several  counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens.  Every  county  heretofore 
established  and  separately  organized,  except  the  county  of  Hamilton,  shall  always  be 
entitled  to  one  member  of  assembly,  and  no  county  shall  hereafter  be  erected  unless 
its  population  shall  entitle  it  to  a  member.  The  county  of  Hamilton  shall  elect  with 
the  county  of  Fulton,  until  the  population  of  the  county  of  Hamilton  shall,  according 
to  the  ratio,  entitle  it  to  a  member.  But  the  Legislature  may  abolish  the  said  county 
of  Hamilton  and  annex  the  territory  thereof  to  some  other  county  or  counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhabitants  of  the  State, 
excluding  aliens,  by  the  number  of  members  of  assembly,  shall  be  the  ratio  for  apportion- 
ment, which  shall  be  made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county,  containing  less  than 
the  ratio  and  one-half  over.  Two  members  shall  be  apportioned  to  every  other  county. 
The  remaining  members  of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  excluding  aliens.  Members 
apportioned  on  remainders  shall  be  apportioned  to  the  counties  having  the  highest 
remainders  on  the  order  thereof  respectively.  No  county  shall  have  more  members 
of  assembly  than  a  county  having  a  greater  number  of  inhabitants,  excluding  aliens. 


APP**  *'  CONSTITUTION    OF    NEW   YOKK.  4987 

Until  after  the  next  enumeration,  members  of  the  Assembly  shall  be  apportioned 
to  the  several  counties  as  follows:  Albany  county,  four  members;  Allegany  county, 
one  member;  Broome  county,  two  members;  Cattaraugus  county,  two  members;  Cayuga 
county,  two  members;  Chautauqua  county,  two  members;  Chemung  county,  one  mem- 
ber; Chenango  county,  one  member;  Clinton  county,  one  member;  Columbia  county, 
one  member;  Cortland  county,  one  member;  Delaware  county,  one  member;  Dutchess 
county,  two  members;  Erie  county,  eight  members;  Essex  county,  one  member;  Franklin 
county,  one  member;  Fulton  and  Hamilton  counties,  one  member;  Genesee  county,  one 
member;  Greene  county,  one  member;  Herkimer  county,  one  member;  Jefferson  county, 
two  members;  Kings  county,  twenty-one  members;  Lewis  county,  one  member;  Liv- 
ingston county,  one  member;  Madison  county,  one  member;  Monroe  county,  four  mem- 
bers; Montgomery  county,  one  member;  New  York  county,  thirty- five  members; 
Niagara  county,  two  members;  Oneida  county,  three  members;  Onondaga  county,  four 
members;  Ontario  county,  one  member;  Orange  county,  two  members;  Orleans  county, 
one  member;  Oswego  county,  two  members;  Otsego  county,  one  member;  Putnam 
county,  one  member;  Queens  county,  three  members;  Rensselaer  county,  three  mem- 
bers; Richmond  county,  one  member;  Rockland  county,  one  member;  St.  Lawrence 
county,  two  members;  Saratoga  county,  one  member;  Schenectady  county,  one  mem- 
ber; Schoharie  county,  one  member;  Schuyler  county,  one  member;  Seneca  county, 
one  member;  Steuben  county,  two  members;  Suffolk  county,  two  members;  Sullivan 
county,  one  member;  Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Washington  county,  one 
member;  Wayne  county,  one  member;  Westchester  county,  three  members;  Wyoming 
county,  one  member,  and  Yates  county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of  supervisors,  and  in 
any  city  embracing  an  entire  county  and  having  no  board  of  supervisors,  the  common 
council,  or  if  there  be  none,  the  body  exercising  the  powers  of  a  common  council,  shall 
assemble  on  the  second  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety-five, 
and  at  such  times  as  the  Legislature  making  an  apportionment  shall  prescribe,  and 
divide  such  counties  into  assembly  districts  as  nearly  equal  in  number  of  inhabitants, 
excluding  aliens,  as  may  be,  of  convenient  and  contiguous  territory  in  as  compact  form 
as  practicable,  each  of  which  shall  be  wholly  within  a  senate  district  formed  under 
the  same  apportionment,  equal  to  the  number  of  members  of  assembly  to  which  such 
county  shall  be  entitled,  and  shall  cause  to  be  filed  in  the  office  of  the  Secretary  of 
State  and  of  the  clerk  of  such  county,  a  description  of  such  districts,  specifying  the 
number  of  each  district  and  of  the  inhabitants .  thereof,  excluding  aliens,  according  to 
the  last  preceding  enumeration;  and  such  apportionment  and  districts  shall  remain 
unaltered  until  another  enumeration  shall  be  made,  as  herein  provided;  but  said  divi- 
sion of  the  city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  the  second  Tuesday 
of  June,  one  thousand  eight  hundred  and  ninety-five,  shall  be  made  by  the  common 
council  of  the  said  city  and  the  board  of  supervisors  of  said  county,  assembled  in 
joint  session.  In  counties  having  more  than  one  senate  district,  the  same  number  of 
assembly  districts  shall  be  put  in  each  senate  district  unless  the  assembly  districts  can- 
not be  evenly  divided  among  the  senate  districts  of  any  county,  in  which  case  one  more 
assembly  district  shall  be  put  in  the  senate  district  in  such  county  having  the  largest, 
or  one  less  assembly  district  shall  be  put  in  the  senate  district  in  such  county  having  the 
smallest  number  of  inhabitants,  excluding  aliens,  as  the  case  may  require.  No  town 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be  divided  in  the 
formation  of  assembly  districts,  nor  shall  any  district  contain  a  greater  excess  in  popu- 
lation over  an  adjoining  district  in  the  same  senate  district,  than  the  population  of  a 
town  or  block  therein  adjoining  such  assembly  district.  Towns  or  blocks  which,  from 
their  location,  may  be  included  in  either  of  two  districts,  shall  be  so  placed  as  to  make 
said  districts  most  nearly  equal  in  number  of  inhabitants,  excluding  aliens;  but  in 
the  division  of  cities  under  the  first  apportionment,  regard  shall  be  had  to  the  number 
of  inhabitants,  excluding  aliens,  of  the  election  districts  according  to  the  State  enumera- 
tion of  one  thousand  eight  hundred  and  ninety- two,  so  far  as  may  be,  instead  of  blocks. 
Nothing  in  this  section  shall  prevent  the  division,  at  any  time,  of  counties  and  towns, 
and  the  erection  of  new  towns  by  the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be  subject  to  review  by 
the  supreme  court,  at  the  suit  of  any  citizen,  under  such  reasonable  regulations  as 
the  Legislature  may  prescribe;  and  any  court  before  which  a  cause  may  be  pending 
involving  an  apportionment,  shall  give  precedence  thereto  over  all  other  causes  and 
proceedings,  and  if  said  court  be  not  in  session,  it  shall  convene  promptly  for  the  dis- 
position of  the  same. 
OoniL  1846,  art.  in,  |  5. 
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§  6.    Compensation  of  members. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an  annual  salary  of  one 
thousand  five  hundred  dollars.  The  members  of  either  house  shall  also  receive  the 
sum  of  one  dollar  for  every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual  route.  Senators,  when 
the  Senate  alone  is  convened  in  extraordinary  session,  or  when  serving  as  members 
of  the  court  for  the  trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an  impeachment,  shall 
receive  an  additional  allowance  of  ten  dollars  a  day. 

Const.  1846,  art.  Ill,  |  6. 

§  7.    Civil  appointments  of  members  void. 

No  member  of  the  Legislature  shall  receive  any  civil  appointment  within  this  State, 
or  the  Senate  of  the  United  States,  from  the  Governor,  the  Governor  and  Senate,  or 
from  the  Legislature,  or  from  any  city  government,  during  the  time  for  which  he 
shall  have  been  elected;  and  all  such  appointments  and  all  votes  given  for  any  such 
member  for  any  such  office  or  appointment  shall  be  void. 

Const.  1846,  art.  Ill,   |  7. 

§  8.    Persons  disqualified  from  being  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time  of  his  election,  is, 
or  within  one  hundred  days  previous  thereto  has  been,  a  member  of  Congress,  a  civil 
or  military  officer  under  the  United  States,  or  an  officer  under  any  city  government 
And  if  any  person  shall,  after  his  election  as  a  member  of  the  Legislature,  be  elected 
to  Congress,  or  appointed  to  any  office,  civil  or  military,  under  the  government  of  the 
United  States,  or  under  any  city  government,  his  acceptance  thereof  shall  vacate  his 

seat. 

Const.  1846,  art.  Ill,  |  8. 

§  9.    Time  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant  to  the  provisions  of 
this  Constitution,  shall  be  held  on  the  Tuesday  succeeding  the  first  Monday  of  November, 
unless  otherwise  directed  by  the  Legislature. 

Const.   1846,  art.  Ill,   |  0. 

§  io.    Powers  of  each  house. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  business.  Each  house 
shall  determine  the  rules  of  its  own  proceedings,  and  be  the  judge  of  the  elections, 
returns  and  qualifications  of  its  own  members;  shall  choose  its  own  officers;  and  the 
Senate  shall  choose  a  temporary  president  to  preside  in  case  of  the  absence  or  impeach- 
ment of  the  Lieutenant-Governor,  or  when  he  shall  refuse  to  act  as  president,  or  shall 
act  as  Governor. 

Const.  1846,  art.  Ill,   f  10. 

§  ii.    Journals;  open  sessions;  adjournments. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish  the  same,  except 
such  parts  as  may  require  secrecy.  The  doors  of  each  house  shall  be  kept  open,  except 
when  the  public  welfare  shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

Const.  1846,  art.  Ill,   |  11. 

§  i  j.    Members  not  to  be  questioned  for  speeches. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the  members  shall  not 
be  questioned  in  any  other  place. 

Const.   1846,   art.  Ill,   |  12. 

§  13.    Bills  may  originate  in  either  house. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and  all  bills  passed  by 
one  house  may  be  amended  by  the  other. 
Const.  1846,  art.  Ill,   |  13. 

§  14.    Enacting  clause  of  bills. 

The  enacting  clause  of  all  bills  shall  be  "The  People  of  the  State  of  New  York, 
represented  in  Senate  and  Assembly,  do  enact  as  follows,"  and  no  law  shall  be  enacted 
except  by  bilL 

Const.  1846,  art.  HI,  §  14. 
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§  15.    Manner  of  passing  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have  been  printed  and  upon 
the  desks  of  the  members,  in  its  final  form,  at  least  three  calendar  legislative  days 
prior  to  its  final  passage,  unless  the  Governor,  or  the  acting  Governor,  shall  have 
certified  to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the  seal  of  the 
State;  nor  shall  any  bill  be  passed  or  become  a  law,  except  by  the  assent  of  a  majority 
of  the  members  elected  to  each  branch  of  the  Legislature;  and  upon  the  last  reading 
of  a  bill,  no  amendment  thereof  shall  be  allowed,  and  the  question  upon  its  final  passage 
shall  be  taken  immediately  thereafter,  and  the  yeas  and  nays  entered  on  the  journal. 

Const.  1846,  art.  in,   |  15. 

§  16.    Private  and  local  bills  not  to  embrace  more  than  one  subject. 

No  private  or  local  bill,  which  may  be  passed  by  the  Legislature,  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title. 
Const.  1846,  art.  Ill,   |  16. 

§  17.    Existing  laws  made  applicable  to  be  inserted. 

No  act  shall  be  passed  which  shall  provide  that  any  existing  law,  or  any  part 
thereof,  shall  be  made  or  deemed  a  part  of  said  act,  or  which  shall  enact  that  any 
existing  law,  or  part  thereof,  shall  be  applicable,  except  by  inserting  it  in  such  act. 

Const.  1846,  art.  Ill,   |  17. 

§  18.  Cases  in  which  private  and  local  bills  shall  not  be  passed;  restrictions  as 
to  laws  authorizing  street  railroads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of  the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads,  highways  or  alleys, 
or  for  draining  swamps  or  other  low  lands. 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit  jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places  of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allowances  of  public  officers, 
during  the  term  for  which  said  officers  are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right  to  lay  down  rail- 
road tracks. 

Granting  to  any  private  corporation,  association  or  individual  any  exclusive  privilege, 
immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  exemption  from  taxation 
on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for  such  purposes,  except 
on  the  Hudson  river  below  Waterford,  and  on  the  East  river,  or  over  the  waters  form- 
ing a  part  of  the  boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases  enumerated  in  this 
section,  and  for  all  other  cases  which  in  its  judgment,  may  be  provided  for  by  general 
laws.  But  no  law  shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on,  and  the  consent  also  of  the  local  authorities  having  the  control 
of,  that  portion  of  a  street  or  highway  upon  which  it  is  proposed  to  construct  or 
operate  such  railroad  be  first  obtained,  or  in  case  the  consent  of  such  property  owners 
cannot  be  obtained,  the  appellate  division  of  the  supreme  court,  in  the  department 
in  which  it  is  proposed  to  be  constructed,  may,  upon  application,  appoint  three  com- 
missioners who  shall  determine,  after  a  hearing  of  all  parties  interested,  whether  such 
railroad  ought  to  be  constructed  or  operated,  and  their  determination,  confirmed  by 
the  court,  may  be  taken  in  lieu  of  the  consent  of  the  property  owners.  [As  amended 
in  1001.    To  take  effect  Jan.  1,  1002.] 

Const.  1846,  art.  Ill,   I  18,  added  in  1874. 

§  19.    Private  claims  not  to  be  audited  by  legislature. 

The  Legislature  shall  neither  audit  nor  allow  any  private  claim  or  account  against 
the  State,  but  may  appropriate  money  to  pay  such  claims  as  shall  have  been  audited 
and  allowed  according  to  law. 

Const.  1846,  art.  Ill,  I  19,  added  in  1874. 
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§  jo.    Two-thirds  bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch  of  the  Legislature 
shall  be  requisite  to  every  bill  appropriating  the  public  moneys  or  property  for  local 
or  private  purposes. 

Const.  1846,  art.  I,   |  9. 

§  j i.    Appropriation  bills. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State,  or  any  of  its  funds, 
or  any  of  the  funds  under  its  management,  except  in  pursuance  of  an  appropriation 
by  law;  nor  unless  such  payment  be  made  within  two  years  next  after  the  passage 
of  such  appropriation  act;  and  every  such  law  making  a  new  appropriation,  or  con- 
tinuing or  reviving  an  appropriation,  shall  distinctly  specify  the  sum  appropriated, 
and  the  object  to  which  it  is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law 
to  refer  to  any  other  law  to  fix  such  sum. 

Const.  1846,  art.  VII,'  |  8. 

§  J2.    Restrictions  as  to  provisions  in  the  appropriation  or  supply  bills. 

No  provision  or  enactment  shall  be  embraced  in  the  annual  appropriation  or  supply 
bill,  unless  it  relates  specifically  to  some  particular  appropriation  in  the  bill;  and  any 
such  provision  or  enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

New. 

§  23*    Certain  sections  not  to  apply  to  commission  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply  to  any  bill,  or  the 
amendments  to  any  bill,  which  shall  be  reported  to  the  Legislature  by  commissioners  who 
have  been  appointed  pursuant  to  law  to  revise  the  statutes. 

Const.  1846,  art.  Ill,   |  25,  added  in  1874. 

§  24.    Tax  bills  to  state  tax  distinctly. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  distinctly  state  the  tax 
and  the  object  to  which  it  is  to  be  applied,  and  it  shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  tax  or  object. 

Oonst.  1846,  art.  Ill,   |  20,  added  in  1874. 

§  25.    When  ayes  and  nays  necessary;  three-fifths  to  constitute  quorum. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any  act  which  imposes, 
continues  or  revives  a  tax,  or  creates  a  debt  or  charge,  or  makes,  continues  or  revives 
any  appropriation  of  public  or  trust  money  or  property,  or  releases,  discharges  or  com- 
mutes any  claim  or  demand  of  the  State,  the  question  shall  be  taken  by  yeas  and 
nays,  which  shall  be  duly  entered  upon  the  journals,  and  three-fifths  of  all  the  members 
elected  to  either  house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

Oonst.  1846,  art.  Ill,   fi  21,  added  in  1874. 

§  36.    Board  off  supervisors. 

There  shall  be  in  each  county,  except  in  a  county  wholly  included  in  a  city,  a  board 
of  supervisors,  to  be  composed  of  such  members  and  elected  in  such  manner  and  for 
such  period  aa  is  or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of  a  board  of  supervisors 
may  be  devolved  upon  the  municipal  assembly,  common  council,  board  of  aldermen  or 
other  legislative  body  of  the  city.     [As  amended  in  1800.] 

Const.  1846,  art.  Ill,   f  22,  added  in  1874. 

§  27.    Local  legislative  powers. 

The  Legislature  Bhall,  by  general  laws,  confer  upon  the  boards  of  supervisors  of  the 
several  counties  of  the  State  such  further  powers  of  local  legislation  and  administra- 
tion as  the  Legislature  may,  from  time  to  time,  deem  expedient,  and  in  counties  which 
now  have,  or  may  hereafter  have,  county  auditors  or  other  fiscal  officers,  authorized 
to  audit  bills,  accounts,  charges,  claims  or  demands  against  the  county,  the  Legislature 
may  confer  such  powers  upon  said  auditors,  or  fiscal  officers,  as  the  Legislature  may, 
from  time  to  time  deem  expedient. 

Oonst.  1846,  art.  Ill,  f  28,  added  in  1874,  amended  1909. 
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§  28.    Extra  compensation  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any  city,  nor  any  board 
of  supervisors,  grant  any  extra  compensation  to  any  public  officer,  servant,  agent  or 
contractor. 

Oonat.  1846,  art.  Ill,   fi  24. 

§  20.    Prison  labor;  contract  system  abolished. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and  employment  of  prisoners 
sentenced  to  the  several  state  prisons,  penitentiaries,  jails  and  reformatories  in  the 
State;  and  on  and  after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  penitentiary,  jail  or  reforma- 
tory, shall  be  required  or  allowed  to  work,  while  under  sentence  thereto,  at  any  trade, 
industry  or  occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit  of 
his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to  any  person,  firm,  associa- 
tion or  corporation.  This  section  shall  not  be  construed  to  prevent  the  Legislature 
from  providing  that  convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or  for  or  to  any  public 
institution  owned  or  managed  and  controlled  by  the  State,  or  any  political  division 
thereof. 


New. 


ARTICLE  FOURTH. 


1.  Executive  power. 

2.  Qualifications  of  governor  and  lieuten- 

ant-governor. 

3.  Election   of  governor   and   lieutenant- 

governor. 

4.  Duties  and  powers  of  governor;   com- 

pensation. 

5.  Reprieves,  commutations  and  pardons 

to  be  granted  by  governor. 


as 


6.  When    lieutenant-governor    to    act 

governor. 

7.  Qualifications  and  duties  of  lieutenant- 

governor;  succession  to  the  governor- 
ship. 

8.  Salary  of  lieutenant-governor. 

9.  Bills  to  be  presented  to  governor;  ap- 

proval; passage  of  bills  by  legisla- 
ture if  not  approved. 


§  i.    Executive  power. 

The  executive  power  shall  be  vested  in  a  Governor,  who  shall  hold  his  office  for  two 
years;  a  Lieutenant-Governor  shall  be  chosen  at  the  same  time,  and  for  the  same 
term.  The  Governor  and  Lieutenant-Governor  elected  next  preceding  the  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  including  the  thirty-first  day 
of  December,  one  thousand  eight  hundred  and  ninety-six,  and  their  successors  shall  be 
chosen  at  the  general  election  in  that  year. 

Oonst.  1846,  art.  IV,   |  1. 

§  a.    Qualifications  of  governor  and  lieutenant-governor. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieutenant-Governor,  except 
a  citizen  of  the  United  States,  of  the  age  of  not  less  than  thirty  years,  and  who  shall 
have  been  five  years  next  preceding  his  election  a  resident  of  this  State. 

Const.  1846,  art.  IV,   |  2. 

§  3.    Election  of  governor  and  lieutenant-governor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the  times  and  places  of 
choosing  members  of  the  Assembly.  The  persons  respectively  having  the  highest 
number  of  votes  for  Governor  and  Lieutenant-Governor  shall  be  elected;  but  in  case 
two  or  more  shall  have  an  equal  and  the  highest  number  of  votes  for  Governor,  or  for 
Lieutenant-Governor,  the  two  houses  of  the  Legislature  at  its  next  annual  session  shall 
forthwith,  by  joint  ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Oonst.  1846,  art.  IV,   fi  8. 

§  4.    Duties  and  powers  of  governor;  compensation* 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and  naval  forces  of  the 
State.  He  shall  have  power  to  convene  the  Legislature,  or  the  Senate  only,  on  extraordi- 
nary occasions.  At  extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall  communicate  by  message 
to  the  Legislature  at  every  session  the  condition  of  the  State,  and  recommend  such 
matters  to  it  as  he  shall  judge  expedient.  He  shall  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  military.    He  shall  expedite  all  such  meas- 
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ures  as  may  be  resolved  upon  by  the  Legislature,  and  shall  take  care  that  the  laws 
are  faithfully  executed.  He  shall  receive  for  his  services  an  annual  salary  of  ten 
thousand  dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and  furnished 
executive  residence. 

Const.  1846,  art.  IV,  fi  4,  amended  in  1874. 

§  3-    Reprieves,  commutations,  and  pardons  to  be  granted  by  governor. 

The  Governor  shall  have  the  power  to  grant  reprieves,  commutations  and  pardons 
after  conviction,  for  all  offenses  except  treason  and  cases  of  impeachment,  upon  such 
conditions  and  with  such  restrictions  and  limitations,  as  he  may  think  proper,  subject 
to  such  regulations  as  may  be  provided  by  law  relative  to  the  manner  of  applying 
for  pardons.  Upon  conviction  for  treason,  he  shall  have  power  to  suspend  the  execu- 
tion of  the  sentence,  until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute  the  sentence,  direct 
the  execution  of  the  sentence,  or  grant  a  further  reprieve.  He  shall  annually  com- 
municate to  the  Legislature  each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  convicted,  the  sentence  and 
its  date,  and  the  date  of  the  commutation,  pardon  or  reprieve. 

Const.  1846,  art.  IV,   fi  5. 

§  6.    When  lieutenant-governor  to  act  as  governor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal  from  office,  death,  in- 
ability to  discharge  the  powers  and  duties  of  the  said  office,  resignation,  or  absence 
from  the  State,  the  powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall  cease.  But  when 
the  Governor  shall,  with  the  consent  of  the  Legislature,  be  out  of  the  State,  in  time 
of  war,  at  the  head  of  a  military  force  thereof,  he  shall  continue  Commander-in-Chief 
of  all  the  military  force  of  the  State. 

Const.  1846,  art.  IV,   fi  6. 

§  7.  Qualifications  and  duties  of  lieutenant-governor;  succession  to  the  gov- 
ernorship. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications  of  eligibility  for  office 
as  the  Governor.  He  shall  be  president  of  the  Senate,  but  shall  have  only  a  casting 
vote  therein.  If  during  a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor 
shall  be  impeached,  displaced,  resign,  die,  or  become  incapable  of  performing  the  duties 
of  his  office,  or  be  absent  from  the  State,  the  President  of  the  Senate  shall  act  as 
Governor  until  the  vacancy  be  filled  or  the  disability  shall  cease;  and  if  the  President 
of  the  Senate  for  any  of  the  above  causes  shall  become  incapable  of  performing  the 
duties  pertaining  to  the  office  of  Governor,  the  Speaker  of  the  Assembly  shall  act  as 
Governor  until  the  vacancy  be  filled  or  the  disability  shall  cease. 

Const.  1846,  art.  IV,   |  7. 

§  8.    Salary  of  lieutenant-governor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual  salary  of  five 
thousand  dollars,  and  shall  not  receive  or  be  entitled  to  any  other  compensation,  fee 
of  perquisite,  for  any  duty  or  service  he  may  be  required  to  perform  by  the  Con- 
stitution or  by  law. 

Const.  1846,  art.  IV,   |  8,  amended  in  1874. 

§  o.  Bills  to  be  presented  to  governor;  approval;  passage  of  bill  by  legislature 
if  not  approved. 

Every  bill  which  shall  have  passed  the  Senate  and  Assembly  shall,  before  it  becomes 
a  law,  be  presented  to  the  Governor;  if  he  approve,  he  shall  sign  it;  but  if  not,  he 
shall  return  it  with  his  objections  to  the  house  in  which  it  Bhall  have  originated,  which 
shall  enter  the  objections  at  large  on  the  journal,  and  proceed  to  reconsider  it.  If 
after  such  reconsideration,  two-thirds  of  the  members  elected  to  that  house  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other 
house,  by  which  it  shall  likewise  be  reconsidered;  and  if  approved  by  two-thirds  of  the 
members  elected  to  that  house,  it  shall  become  a  law  notwithstanding  the  objections 
of  the  Governor.  In  all  such  cases,  the  votes  in  both  houses  shall  be  determined  by 
yeas  and  nays,  and  the  names  of  the  members  voting  shall  be  entered  on  the  journal 
of  each  house  respectively.  If  any  bill  shall  not  be  returned  by  the  Governor  within 
ten  days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall 
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be  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature  shall,  by  their 
adjournment,  prevent  its  return,  in  which  case  it  shall  not  become  a  law  without  the 
approval  of  the  Governor.  No  bill  shall  become  a-  law  after  the  final  adjournment  of 
the  Legislature,  unless  approved  by  the  Governor  within  thirty  days  after  such  ad- 
journment. If  any  bill  presented  to  the  Governor  contain  several  items  of  appropria- 
tion of  money,  he  may  object  to  one  or  more  of  such  items  while  approving  of  the  other 
portion  of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time  of  signing 
it,  a  statement  of  the  items  to  which  he  objects;  and  the  appropriation  so  objected  to 
shall  not  take  effect.  If  the  Legislature  be  in  session,  he  shall  transmit  to  the  house 
in  which  the  bill  originated  a  copy  of  such  statement,  and  the  items  objected  to  shall 
be  separately  reconsidered.  If  on  reconsideration  one  or  more  of  such  items  be 
approved  by  two-thirds  of  the  members  elected  to  each  house,  the  same  shall  be  part 
of  the  law,  notwithstanding  the  objections  of  the  Governor.  All  the  provisions  of  this 
section,  in  relation  to  bills  not  approved  by  the  Governor,  shall  apply  in  cases  in  which 
he  shall  withhold  his  approval  from  any  item  or  items  contained  in  a  bill  appropriating 
money. 

Const.  1846,  art.  IV,  f  9,  amended  in  1874. 

ARTICLE  FIFTH. 


g  1.  State  officers. 

2.  First  election  of  State  officers. 

3.  Superintendent  of   public  works;    ap- 

pointment; powers  and  duties. 

4.  Superintendent  of   State  prisons;   ap- 

pointment; powers  and  duties. 

5.  Commissioners  of  the  land  office;   of 


the  canal  fund;  canal  board. 

6.  Powers  and  duties  of  boards. 

7.  State   treasurer;    suspension   by   gov- 

ernor. 

8.  Certain  offices  abolished. 

0.  Civil  service  appointments  and  promo- 
tions. 


§  i.    State  officers* 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-General  and  State  Engineer 
and  Surveyor  shall  be  chosen  at  a  general  election,  at  the  times  and  places  of  electing 
the  Governor  and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two  years, 
except  as  provided  in  section  two  of  this  article.  Each  of  the  officers  in  this  article 
named,  excepting  the  Speaker  of  the  Assembly,  shall,  at  stated  times  during  his  con- 
tinuance in  office,  receive  for  his  services  a  compensation  which  shall  not  be  increased 
or  diminished  during  the  term  for  which  he  shall  have  been  elected;  nor  shall  he  re- 
ceive to  his  use  any  fees  or  perquisites  of  office  or  other  compensation.  No  person 
shall  be  elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not  a  practical 
civil  engineer.  , 

Const.  1846,  art.  V,  ||   1,  2. 

§  3.    First  election  of  State  officers* 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-General 
and  State  Engineer  and  Surveyor,  pursuant  to  this  article,  shall  be  held  in  the  year 
one  thousand  eight  hundred  and  ninety-five,  and  their  terms  of  office  shall  begin  on 
the  first  day  of  January  following,  and  shall  be  for  three  years.  At  the  general 
election  in  the  year  one  thousand  eight  hundred  and  ninety-eight,  and  every  two  years 
thereafter,  their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

§  3.    Superintendent  of  public  works;  appointment;  powers  and  duties  of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  hold  his  office  until  the  end  of  the  term  of 
the  Governor  by  whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compensation  to  be  fixed  by  law.  He  shall  be  required 
by  law  to  give  security  for  the  faithful  execution  of  his  office  before  entering  upon 
the  duties  thereof.  He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating  to  the  construction  and 
improvement  of  the  canals,  except  so  far  as  the  execution  of  the  laws  relating  to  such 
construction  or  improvement  shall  be  confided  to  the  State  Engineer  and  Surveyor; 
subject  to  the  control  of  the  Legislature,  he  shall  make  the  rules  and  regulations  for 
the  navigation  or  use  of  the  canals.  He  may  be  suspended  or  removed  from  office  by 
the  Governor,  whenever,  in  his  judgment,  the  public  interest  shall  so  require;  but 
in  case  of  the  removal  of  such  Superintendent  of  Public  Works  from  office,  the  Governor 
shall  file  with  the  Secretary  of  State  a  statement  of  the  cause  of  such  removal,  and 
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shall  report  such  removal  and  the  cause  thereof  to  the  Legislature  at  its  next  session. 
The  Superintendent  of  Public  Works  shall  appoint  not  more  than  three  assistant  super- 
intendents, whose  duties  shall  be  prescribed  by  him,  subject  to  modification  by  the 
Legislature,  and  who  shall  receive  for  their  services  a  compensation  to  be  fixed  by  law. 
They  shall  hold  their  office  for  three  years,  subject  to  suspension  or  removal  by  the 
Superintendent  of  Public  Works,  whenever,  in  his  judgment,  the  public  interest  shall 
so  require.  Any  vacancy  in  the  office  of  any  such  assistant  superintendent  shall  be 
filled  for  the  remainder  of  the  term,  for  which  he  was  appointed,  by  the  Superintendent 
of  Public  Works;  but  in  case  of  the  suspension  or  removal  of  any  such  assistant  super- 
intendent by  him,  he  shall  at  once  report  to  the  Governor,  in  writing,  the  cause  of 
such  removal.  All  other  persons  employed  in  the  care  and  management  of  the  canals, 
except  collectors  of  tolls,  and  those  in  the  department  of  the  State  Engineer  and  Sur- 
veyor, shall  be  appointed  by  the  Superintendent  of  Public  Works,  and  be  subject  to 
suspension  or  removal  by  him.  The  Superintendent  of  Public  Works  shall  perform  all 
the  duties  of  the  former  Canal  Commissioners  and  Board  of  Canal  Commissioners,  as 
now  declared  by  law,  until  otherwise  provided  by  the  Legislature.  The  Governor,  by 
and  with  the  advice  and  consent  of  the  Senate,  shall  have  power  to  fill  vacancies  in  the 
office  of  Superintendent  of  Public  Works;  if  the  Senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding  session  of  the  Senate. 
Const.  1846,  art.  V,   fi  3,   amended  in  1874. 

§  4.    Superintendent  of  State  prisons;  appointment;  powers  and  duties  of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  hold  his  office  for  five  years,  unless  sooner 
removed;  he  shall  give  security  in  such  amount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall  have  the  superin- 
tendence, management  and  control  of  State  prisons,  subject  to  such  laws  as  now  exist 
or  may  hereafter  be  enacted;  he  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison  shall  appoint  all 
other  officers  of  such  prison,  except  the  clerk,  subject  to  the  approval  of  the  same  by 
the  Superintendent.  The  Comptroller  shall  appoint  the  clerks  of  the  prisons.  The 
Superintendent  shall  have  all  the  powers  and  perform  all  the  duties  not  inconsistent 
herewith,  which  were  formerly  had  and  performed  by  the  Inspectors  of  State  Prisons. 
The  Governor  may  remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be  heard  in  his  defense. 

Const.  1846,  art.  V,   f  4,  amended  in  1876. 

§  5.    Commissioners  of  the  land  office;  of  the  canal  fund;  canal  board. 

The  Lieutenant-Governor,  Speaker  of  the  Assembly,  Secretary  of  State,  Comptroller, 
Treasurer,  Attorney-General  and  State  Engineer  and  Surveyor  shall  be  the  commis- 
sioners of  the  land  office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller. 
Treasurer  and  Attorney-General  shall  be  the  commit  oners  of  the  canal  fund.  The 
canal  board  shall  consist  of  the  commissioners  of  the  canal  fund,  the  State  Engineer 
and  Surveyor  and  the  Superintendent  of  Public  Works. 

Const.  1846,  art.  V,   f  5. 

§  6.    Powers  and  duties  of  boards. 

The  powers  and  duties  of  the  respective  boards,  and  of  the  several  officers  in  this 
article  mentioned,  shall  be  such  as  now  are  or  hereafter  may  be  prescribed  by  law. 
Const.  1846,  art.  V,   fi  6. 

§  7.    State  treasurer,  suspension  by  governor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor,  during  the  recess  of  the 
Legislature,  and  until  thirty  days  after  the  commencement  of  the  next  session  of  the 
Legislature,  whenever  it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  competent  person  to  discharge 
the  duties  of  the  office  during  such  suspension  of  the  Treasurer. 

Const.  1846,  art.  V,  fi  7. 

§  8.    Certain  offices  abolished. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  inspecting  any  merchan- 
dise, produce,  manufacture  or  commodity  whatever,  are  hereby  abolished;  and  no  such 
office  shall  hereafter  be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the  public  health  or  the  inter- 
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ests  of  the  State  in  its  property,  revenue,  tolls  or  purchases,  or  of  supplying  the  people 
with  correct  standards  of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 
Gonet.  1846,  art.  V,  |  8. 

§  9.    Civil  service  appointments  and  promotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State,  and  of  all  the  civil 
divisions  thereof,  including  cities  and  villages,  shall  be  made  according  to  merit  and 
fitness  to  be  ascertained,  so  far  as  practicable,  by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive;  provided  however,  that  honorably  discharged  soldiers 
and  sailors  from  the  army  and  navy  of  the  United  States  in  the  late  civil  war,  who 
are  citizens  and  residents  of  tL'-  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from  which  such  appoint- 
ment or  promotion  may  be  made.  Laws  shall  be  made  to  provide  for  the  enforcement 
of  this  section. 

New. 


ARTICLE  SIXTH. 


§ 


1.  Supreme  court;  how  constituted;  ju- 

dicial districts. 

2.  Judicial  departments;   appellate  divi- 

sion, how  constituted;  governor  to 
designate  justices;  reporter;  time 
and  place  of  holding  courts. 

3.  Judge  or  justice  not  to  sit  in  review; 

testimony  in  equity  cases. 

4.  Terms  of  office;  vacancies,  how  filled. 

5.  City  courts  abolished;  judges  become 

justices  of  supreme  court;  salaries; 
jurisdiction  vested  in  supreme  court. 

6.  Circuit  courts  and  courts  of  oyer  and 

terminer  abolished. 

7.  Court  of  appeals. 

8.  Vacancy    in    court    of    appeals,    how 

filled. 

9.  Jurisdiction  of  court  of  appeals. 
10.  Judges  not  to  hold  any  other  office. 


1 1.  Removal  of  judges. 

12.  Compensation;    age    restriction;    as- 

signment by  governor. 

13.  Trial  of  impeachments. 

14.  County  courts. 

15.  Surrogates'  courts;   surrogates,  their 

powers  and  jurisdiction;  vacancies. 

16.  Local  judicial  officers. 

17.  Justices  of  the  peace;  district  court 

justices. 

18.  Inferior  local  courts. 
10.  Clerks  of  courts. 

20.  No  judicial  officer,  except  justice  of 

the  peace,  to  receive  fees;  not  to  act 
as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  office  of  present  justices  of 

the  peace  and  local  judicial  officers. 

23.  Courts  of  special  sessions. 


§  i.    Supreme  court;  how  constituted;  Judicial  districts. 

The  Supreme  Court  is  continued  with  general  jurisdiction  in  law  and  equity,  subject 
to  such  appellate  jurisdiction  of  the  Court  of  Appeals  as  now  is  or  may  be  prescribed 
by  law  not  inconsistent  with  this  article.  The  existing  judicial  districts  of  the  State 
are  continued  until  changed  as  hereinafter  provided.  The  Supreme  Court  shall  con- 
sist of  the  Justices  now  in  office,  and  of  the  Judges  transferred  thereto  by  the  fifth 
section  of  this  article,  all  of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelve  additional  Justices  who  shall  reside  in 
and  be  chosen  by  the  electors  of,  the  several  existing  judicial  districts,  three  in  the 
first  district,  three  in  the  second,  and  one  in  each  of  the  other  districts;  and  of  their 
successors.  The  successors  of  said  Justices  shall  be  chosen  by  the  electors  of  their 
respective  judicial  districts.  The  Legislature  may  alter  the  judicial  districts  once 
after  every  enumeration  under  the  Constitution,  of  the  inhabitants  of  the  State,  and 
thereupon  reapportion  the  Justices  to  be  hereafter  elected  in  the  districts  so  altered. 
The  Legislature  may  from  time  to  time  increase  the  number  of  justices  in  any  judicial 
district  except  that  the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided,  shall  not  be  increased 
to  exceed  one  justice  for  each  eighty  thousand,  or  fraction  over  forty  thousand  of 
the  population  thereof,  as  shown  by  the  last  State,  or  Federal  census  or  enumeration, 
and  except  that  the  number  of  justices  in  any  other  district  shall  not  be  increased 
to  exceed  one  justice  for  each  sixty  thousand  or  fraction  over  thirty-five  thousand  of 
the  population  thereof  as  shown  by  the  last  State  or  Federal  census  or  enumeration. 
The  Legislature  may  erect  out  of  the  second  judicial  district  as  now  constituted,  an- 
other judicial  district  and  apportion  the  justices  in  office  between  the  districts,  and 
provide  for  the  election  of  additional  justices  in  the  new  district  not  exceeding  the 
limit  herein  provided. 

Oonst.  1846,  art.  VI,  f  6,  amended  in  1905. 
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§  3.  Judicial  departments;  appellate  division*  how  constituted;  governor  to 
designate  Justices;  reporter;  time  and  place  of  holding  courts. 

The  Legislature  shall  divide  the  State  into  four  judicial  departments.  The  first 
department  shall  consist  of  the  county  of  New  York;  the  others  shall  be  bounded  by 
county  lines,  and  be  compact  and  equal  in  population  as  nearly  as  may  be.  Once 
every  ten  years  the  Legislature  may  alter  the  judicial  departments,  but  without 
increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court,  consisting  of  seven 
Justices  in  the  first  department,  and  of  five  Justices  in  each  of  the  other  departments. 
In  each  department  four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.    No  more  than  five  Justices  shall  sit  in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Governor  shall  designate 
those  who  shall  constitute  the  Appellate  Division  in  each  department;  and  he  shall 
designate  the  Presiding  Justice  thereof,  who  shall  act  as  such  during  his  term  of 
office,  and  shall  be  a  resident  of  the  department.  The  other  Justices  shall  be  designated 
for  terms  of  five  years  or  the  unexpired  portions  of  their  respective  terms  of  office,  if 
less  than  five  years.  From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of  the  Justices  so 
designated  to  sit  in  the  Appellate  Division,  in  each  department  shall  be  residents  of 
the  department.  He  may  also  make  temporary  designations  in  case  of  the  absence  or 
inability  to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the  Presiding 
Justice  of  any  Appellate  Division  shall  certify  to  him  that  one  or  more  additional 
Justices  are  needed  for  the  speedy  disposition  of  the  business  before  it.  Whenever 
the  Appellate  Division  in  any  department  shall  be  unable  to  dispose  of  its  business 
within  a  reasonable  time,  a  majority  of  the  Presiding  Justices  of  the  several  depart- 
ments at  a  meeting  called  by  the  Presiding  Justice  of  the  department  in  arrears  may 
transfer  any  pending  appeals  from  such  department  to  any  other  department  for 
hearing  and  determination.  No  Justice  of  the  Appellate  Division  shall,  within  the 
department  to  which  he  may  be  designated  to  perform  the  duties  of  an  Appellate  Jus- 
tice, exercise  any  of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than  those 
of  a  Justice  out  of  court,  and  those  pertaining  to  the  Appellate  Division,  or  to  the 
hearing  and  decision  of  motions  submitted  by  consent  of  counsel,  but  any  such  Justice, 
when  not  actually  engaged  in  performing  the  duties  of  such  Appellate  Justice  in  the 
department  to  which  he  is  designated,  may  hold  any  term  of  the  Supreme  Court  and 
exercise  any  of  the  powers  of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial 
district  in  any  other  department  of  the  State.  From  and  after  the  last  day  of 
December,  eighteen  hundred  and  ninety-five,  the  Appellate  Division  shall  have  the 
jurisdiction  now  exercised  by  the  Supreme  Court  at  its  General  Terms  and  by  the 
General  Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County  of  New  York, 
the  Superior  Court  of  the  City  of  New  York,  the  Superior  Court  of  Buffalo  and  the 
City  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be  conferred  by  the  Legis- 
lature.    It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall  have  power  to  fix 
the  times  and  places  for  holding  Special  Terms  therein,  and  to  assign  the  Justices 
in  the  departments  to  hold  such  terms;  or  to  make  rules  therefor. 
Const.  1846,  art.  VI,   $$  7  and  28,  lidded  in  1882,  amended  in  1905. 

§  3.    Judge  or  justice  not  to  sit  in  review;  testimony  in  equity  cases. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in  the  Court  of  Appeals 
in  review  of  a  decision  made  by  him  or  by  any  court  of  which  he  was  at  the  time 
a  sitting  member.  The  testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law;  and,  except  as  herein  otherwise  provided,  the  Legislature  shall  have 
the  same  power  to  alter  and  regulate  the  jurisdiction  and  proceedings  in  law  and  in 
equity  that  it  has  heretofore  exercised. 

Const.  1846,  art.  VI,   f  8. 

§  4.    Terms  of  office;  vacancies,  how  filled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be  fourteen  years  from 
and  including  the  first  day  of  January  next  after  their  election.  When  a  vacancy  shall 
occur  otherwise  than  by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general  election,  happening 
not  less  than  three  months  after  such  vacancy  occurs;  and,  until  the  vacancy  shall 
be  so  filled,  the  Governor  by  and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill  such  vacancy  by  appoint- 
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ment,  which  shall  continue  until  and  including  the  last  day  of  December  next  after  the 
election  at  which  the  vacancy  shall  be  filled. 
Const.  1846,  art.  VI,   f|  9,   13. 

§  5.  City  courts  abolished;  Judges  become  Justices  of  supreme  court;  salaries; 
jurisdiction  vested  in  supreme  court. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of  Common  Pleas  for  the 
City  and  County  of  New  York,  the  Superior  Court  of  Buffalo,  and  the  City  Court  of 
Brooklyn,  are  abolished  from  and  after  the  first  day  of  January,  one  thousand  eight 
hundred  and  ninety-six,  and  thereupon  the  seals,  records,  papers  and  documents  of  or 
belonging  to  such  courts,  shall  be  deposited  in  the  offices  of  the  Clerks  of  the  several 
counties  in  which  said  courts  now  exist;  and  all  actions  and  proceedings  then  pending 
in  such  courts  shall  be  transferred  to  the  Supreme  Court  for  hearing  and  determina- 
tion. The  Judges  of  said  courts  in  office  on  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which  they  were 
elected  or  appointed,  be  Justices  of  the  Supreme  Court;  but  they  shall  sit  only  in 
the  counties  in  which  they  were  elected  or  appointed.  Their  salaries  shall  be  paid 
by  the  said  counties  respectively,  and  shall  be  the  same  as  the  salaries. of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties.  Their  successors  shall 
be  elected  as  Justices  of  the  Supreme  Court  by  the  electors  of  the  judicial  districts 
in  which  they  respectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby  abolished,  shall  be  vested 
in  the  Supreme  Court.  Appeals  from  inferior  and  local  courts  now  heard  in  the 
Court  of  Common  Pleas  for  the  City  and  County  of  New  York  and  the  Superior  Court 
of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such  manner  and  by  such  Justice 
or  Justices  as  the  Appellate  Divisions  in  the  respective  departments  which  include 
New  York  and  Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 

§  6.  Circuit  courts  and  courts  of  oyer  and  terminer  abolished. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished  from  and  after  the 
last  day  of  December,  one  thousand  eight  hundred  and  ninety-five.  All  their  jurisdic- 
tion shall  thereupon  be  vested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then 'pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court  for  hearing 
and  determination.  Any  Justice  of  the  Supreme  Court,  except  as  otherwise  provided 
in  this  article,  may  hold  court  in  any  county. 

New. 

§  7.    Court  of  appeals. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief  Judge  and  Associate 
Judges  now  in  office,  who  shall  hold  their  offices  until  the  expiration  of  their  respective 
terms,  and  their  successors,  who  shall  be  chosen  by  the  electors  of  the  State.  The 
official  terms  of  the  Chief  Judge  and  Associate  Judges  shall  be  fourteen  years  from 
and  including  the  first  day  of  January  next  after  their  election.  Five  members  of  the 
court  shall  form  a  quorum,  and  the  concurrence  of  four  shall  be  necessary  to  a  decision. 
The  court  shall  have  power  to  appoint  and  to  remove  its  reporter,  clerk  and  attendants. 
Whenever  and  as  often  as  a  majority  of.  the  Judges  of  the  Court  of  Appeals  shall 
certify  to  the  Governor  that  said  court  is  unable,  by  reason  of  the  accumulation  of 
causes  pending  therein,  to  hear  and  dispose  of  the  same  with  reasonable  speed,  the 
Governor  shall  designate  not  more  than  four  Justices  of  the  Supreme  Court  to  serve 
as  Associate  Judges  of  the  Court  of  Appeals.  The  Justices  so  designated  shall  be  re- 
lieved from  their  duties  as  Justices  of  the  Supreme  Court  and  shall  serve  as  Associate 
Judges  of  the  Court  of  Appeals  until  the  causes  undisposed  of  in  said  court  are  reduced 
to  two  hundred,  when  they  shall  return  to  the  Supreme  Court.  The  Governor  may 
designate  Justices  of  the  Supreme  Court  to  fill  vacancies.  No  Justice  shall  serve  as 
Associate  Judge  of  the  Court  of  Appeals  except  while  holding  the  office  of  Justice  of 
the  Supreme  Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case.  [As  amended 
in  1899.] 

Oomt.  1846,  art.  VI,   |  8,  amended  in  1869. 

§  8.    Vacancy  in  court  of  appeals,  how  filled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of  term,  in  the  office  of 
Chief  or  Associate  Judge  of  the  Court  of  Appeals,  the  same  shall  be  filled,  for  a  full 
term,  at  the  next  general  election  happening  not  less  than  three  months  after  such 
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vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  if  the  Senate  shall  be  in  session,  or  if  not  in 
session  the  Governor  may  fill  such  vacancy  by  appointment.  If  any  such  appoint- 
ment of  Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a  temporary 
appointment  of  Associate  Judge  shall  be  made  in  like  manner;  but  in  such  case,  the 
person  appointed  Chief  Judge  shall  not  be  deemed  to  vacate  his  office  of  Associate 
Judge  any  longer  than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for  want  of  appointment 
or  election,  when  the  number  of  Judges  is  sufficient  to  constitute  a  quorum.  All  ap- 
pointments under  this  section  shall  continue  until  and  including  the  last  day  of 
December  next  after  the  election  at  which  the  vacancy  shall  be  filled. 
Const.  1846,  art.  VI,   $  3,   amended  in  1869. 

§  o.    Jurisdiction  of  court  of  appeals. 

After  the  last  day  of  December,  one  thousand  eight  hundred  and  ninety-five,  the 
jurisdiction  of  the  Court  of  Appeals,  except  where  the  judgment  is  of  death,  shall  be 
limited  to  the  review  of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting  or  tending  to  sustain 
a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall  be  reviewed  by  the  Court 
of  Appeals.  Except  where  the  judgment  is  of  death,  appeals  may  be  taken,  as  of 
right,  to  said  court  only  from  judgments  or  orders  entered  upon  decisions  of  the 
Appellate  Division  of  the  Supreme  Court,  finally  determining  actions  or  special  proceed- 
ings, and  from  orders  granting  new  trials  on  exceptions,  where  the  appellants  stipulate 
that  upon  affirmance  judgment  absolute  shall  be  rendered  against  them.  The  Appellate 
Division  in  any  department  may,  however,  allow  an  appeal  upon  any  question  of  law 
which,  in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the  Court  of  Appeals  and 
the  right  of  appeal  thereto,  but  the  right  to  appeal  shall  not  depend  upon  the  amount 
involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made  or  judgments  rendered 
by  any  General  Term  before  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  but  appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 

§  io.    Judges  not  to  hold  any  other  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the  Supreme  Court  shall  not 
hold  any  other  office  or  public  trust.  All  votes  for  any  of  them,  for  any  other  than 
a  judicial  office,  given  by  the  Legislature  or  the  people,  shall  be  void. 

Const.  1846,  art.  VI,   §  10,  amended  in  1869. 

§  ii.    Removal  of  judges. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme  Court  may  be  removed 
by  concurrent  resolution  of  both  houses  of  the  Legislature,  if  two-thirds  of  all  the 
members  elected  to  each  house  concur  therein.  All  other  judicial  officers,  except  Jus- 
tices of  the  Peace  and  judges  or  justices  of  inferior  courts  not  of  record,  may  be  re- 
moved by  the  Senate,  on  the  recommendation  of  the  Governor,  if  two-thirds  of  all  the 
members  elected  to  the  Senate  concur  therein.  But  no  officer  shall  be  removed  by 
virtue  of  this  section  except  for  cause,  which  shall  be  entered  on  the  journals,  nor 
unless  he  shall  have  been  served  with  a  statement  of  the  cause  alleged,  and  shall  hare 
had  an  opportunity  to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays  shall 
be  entered  on  the  journal. 

Const.  1846,  art.  VI,   f  11,  amended  in  1869. 

§  12.    Compensation;  age  restriction;  assignment  by  governor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court  longer  than  until 
and  including  the  last  day  of  December  next  after  he  shall  be  seventy  years  of  age. 
Each  justice  of  the  supreme  court  shall  receive  from  the  State  the  sum  of  ten  thousand 
dollars  per  year.  Those  assigned  to  the  appellate  divisions  in  the  third  and  fourth 
departments  shall  each  receive  in  addition  the  sum  of  two  thousand  dollars,  and  the 
presiding  justices  thereof  the  sum  of  two  thousand  five  hundred  dollars  per  year. 
Those  justices  elected  in  the  first  and  second  judicial  departments  shall  continue  to 
receive  from  their  respective  cities,  counties  or  districts,  as  now  provided  by  law, 
such  additional  compensation  as  will  make  their  aggregate  compensation  what  they 
are   now   receiving.    Those   justices    elected    in    any    judicial    department    other  than 
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the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the  first  and  second  depart- 
ments, shall,  while  so  assigned,  receive  from  those  departments  respectively,  as  now 
provided  by  law,  such  additional  sum  as  is  paid  to  the  justices  of  those  departments. 
A  justice  elected  in  the  third  or  fourth  department  assigned  by  the  appellate  division 
or  designated  by  the  governor  to  hold  a  trial  or  special  term  in  a  judicial  district 
other  than  that  in  which  he  is  elected  shall  receive  in  addition  ten  dollars  per  day  for 
expenses  while  actually  so  engaged  in  holding  such  term,  which  shall  be  paid  by  the 
state  and  charged  upon  the  judicial  district  where  the  service  is  rendered.  The  com- 
pensation herein  provided  shall  be  in  lieu  of  and  shall  exclude  all  other  compensation 
and  allowance  to  said  justices  for  expenses  of  every  kind  and  nature  whatsoever.  The 
provisions  of  this  section  shall  apply  to  the  judges  and  justices  now  in  office  and  to 
those  hereafter  elected. 

Const.  1846,  art.  VI,   §§  13,   14,  amended  in  1869  and  1909. 

§  13.    Trial  of  impeachments. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote  of  a  majority  of  all 
the  members  elected.  The  Court  for  the  Trial  of  Impeachments  shall  be  composed  of 
the  President  of  the  Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the  trial  of  an  impeach- 
ment against  the  Governor  or  Lieutenant-Governor,  the  Lieutenant-Governor  shall  not 
act  as  a  member  of  the  court.  No  judicial  officer  shall  exercise  his  office,  after  articles 
of  impeachment  against  him  shall  been  preferred  to  the  Senate,  until  he  shall  have 
been  acquitted.  Before  the  trial  of  an  impeachment  the  members  of  the  court  shall 
take  an  oath  or  affirmation  truly  and  impartially  to  try  the  impeachment  according 
to  the  evidence,  and  no  person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present.  Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  to  removal  from  office,  or  removal  from  office  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  trust  or  profit  under  this  State;  but  the  party  im- 
peached shall  be  liable  to  indictment  and  punishment  according  to  law. 

Const.  1846,  art.  VI,   $   1,  amended  in  1869. 

§14.    County  courts. 

The  existing  County  Courts  are  continued,  and  the  Judges  thereof  now  in  office 
shall  hold  their  offices  until  the  expiration  of  their  respective  terms.  In  the  county 
of  Kings  there  shall  be  two  County  Judges  and  the  additional  County  Judge  shall  be 
chosen  at  the  next  general  election  held  after  the  adoption  of  this  article.  The  suc- 
cessors of  the  several  County  Judges  shall  be  chosen  by  the  electors  of  the  counties 
for  the  term  of  six  years.  County  Courts  shall  have  the  powers  and  jurisdiction  they 
now  possess,  and  also  original  jurisdiction  in  actions  for  the  recoveiy  of  money  only, 
where  the  defendants  reside  in  the  county,  and  in  which  the  complaint  demands  judg- 
ment for  a  sum  not  exceeding  two  thousand  dollars.  The  Legislature  may  hereafter 
enlarge  or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  however,  that  their 
jurisdiction  shall  not  be  so  extended  as  to  authorize  an  action  therein  for  the  recovery 
of  money  only,  in  which  the  sum  demanded  exceeds  two  thousand  dollars,  or  in  which 
any  person  not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  are  abolished  from  and  after 
the  last  day  of  December,  one  thousand  eight  hundred  and  ninety-five.  All  the  jurisdic- 
tion of  the  Court  of  Sessions  in  each  county,  except  the  county  of  New  York,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  actions  and  proceedings  then 
pending  in  such  Courts  of  Sessions  shall  be  transferred  to  said  County  Courts  for 
hearing  and  determination.  Every  County  Judge  shall  perform  such  duties  as  may  be 
required  by  law.  His  salary  shall  be  established  by  law,  payable  out  of  the  county 
treasury.  A  County  Judge  of  any  county  may  hold  County  Courts  in  any  other  county 
when  requested  by  the  Judge  of  such  other  county. 

Const.  1846,  art.  VI,  fi  15,  amended  in  1869. 

§  15.    Surrogates'  courts;  surrogates,  their  powers  and  jurisdiction;  vacancies. 

The  existing  Surrogates'  Courts  are  continued,  and  the  Surrogates  now  in  office 
shall  hold  their  offices  until  the  expiration  of  their  terms.  Their  successors  shall  be 
chosen  by  the  electors  of  their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  shall  continue  to  be  fourteen 
years.  Surrogates  and  Surrogates'  Courts  shall  have  the  jurisdiction  and  powers  which 
the  Surrogates  and  existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.    The  County  Judge  shall  be  Surrogate  of  his  county,  except  where 
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vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  if  the  Senate  shall  be  in  session,  or  if  not  hi 
session  the  Governor  may  fill  such  vacancy  by  appointment.  If  any  such  appoint- 
ment of  Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a  temporary 
appointment  of  Associate  Judge  shall  be  made  in  like  manner;  but  in  such  case,  the 
person  appointed  Chief  Judge  shall  not  be  deemed  to  vacate  his  office  of  Associate 
Judge  any  longer  than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for  want  of  appointment 
or  election,  when  the  number  of  Judges  is  sufficient  to  constitute  a  quorum.  All  ap- 
pointments under  this  section  shall  continue  until  and  including  the  last  day  of 
December  next  after  the  election  at  which  the  vacancy  shall  be  filled. 
Const.   1846,  art.  VI,   f  3,  amended  in   1869. 

§  9.    Jurisdiction  of  court  of  appeals. 

After  the  last  day  of  December,  one  thousand  eight  hundred  and  ninety-five,  the 
jurisdiction  of  the  Court  of  Appeals,  except  where  the  judgment  is  of  death,  shall  be 
limited  to  the  review  of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting  or  tending  to  sustain 
a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall  be  reviewed  by  the  Court 
of  Appeals.  Except  where  the  judgment  is  of  death,  appeals  may  be  taken,  as  of 
right,  to  said  court  only  from  judgments  or  orders  entered  upon  decisions  of  the 
Appellate  Division  of  the  Supreme  Court,  finally  determining  actions  or  special  proceed- 
ings, and  from  orders  granting  new  trials  on  exceptions,  where  the  appellants  stipulate 
that  upon  affirmance  judgment  absolute  shall  be  rendered  against  them.  The  Appellate 
Division  in  any  department  may,  however,  allow  an  appeal  upon  any  question  of  law 
which,  in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the  Court  of  Appeals  and 
the  right  of  appeal  thereto,  but  the  right  to  appeal  shall  not  depend  upon  the  amount 
involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made  or  judgments  rendered 
by  any  General  Term  before  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  but  appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 

§  io.    Judges  not  to  hold  any  other  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the  Supreme  Court  shall  not 
hold  any  other  office  or  public  trust.  All  votes  for  any  of  them,  for  any  other  than 
a  judicial  office,  given  by  the  Legislature  or  the  people,  shall  be  void. 

Const.  1846,  art.  VI,   $  10,  amended  in  1869. 

§  ii.    Removal  of  judges. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme  Court  may  be  removed 
by  concurrent  resolution  of  both  houses  of  the  Legislature,  if  two-thirds  of  all  the 
members  elected  to  each  house  concur  therein.  All  other  judicial  officers,  except  Jus- 
tices of  the  Peace  and  judges  or  justices  of  inferior  courts  not  of  record,  may  be  re- 
moved by  the  Senate,  on  the  recommendation  of  the  Governor,  if  two-thirds  of  all  the 
members  elected  to  the  Senate  concur  therein.  But  no  officer  shall  be  removed  by 
virtue  of  this  section  except  for  cause,  which  shall  be  entered  on  the  journals,  nor 
unless  he  shall  have  been  served  with  a  statement  of  the  cause  alleged,  and  shall  have 
had  an  opportunity  to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays  shall 
be  entered  on  the  journal. 

Const.  1846,  art.  VI,   5   11,  amended  in  1869. 

§  is.    Compensation;  age  restriction;  assignment  by  governor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court  longer  than  until 
and  including  the  last  day  of  December  next  after  he  shall  be  seventy  years  of  age. 
Each  justice  of  the  supreme  court  shall  receive  from  the  State  the  sum  of  ten  thousand 
dollars  per  year.  Those  assigned  to  the  appellate  divisions  in  the  third  and  fourth 
departments  shall  each  receive  in  addition  the  sum  of  two  thousand  dollars,  and  the 
presiding  justices  thereof  the  sum  of  two  thousand  five  hundred  dollars  per  year. 
Those  justices  elected  in  the  first  and  second  judicial  departments  shall  continue  to 
receive  from  their  respective  cities,  counties  or  districts,  as  now  provided  by  l»*i 
such  additional  compensation  as  will  make  their  aggregate  compensation  what  they 
are   now   receiving.    Those   justices    elected    in    any    judicial    department    other  than 
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the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the  first  and  second  depart- 
ments, shall,  while  so  assigned,  receive  from  those  departments  respectively,  as  now 
provided  by  law,  such  additional  sum  as  is  paid  to  the  justices  of  those  departments. 
A  justice  elected  in  the  third  or  fourth  department  assigned  by  the  appellate  division 
or  designated  by  the  governor  to  hold  a  trial  or  special  term  in  a  judicial  district 
other  than  that  in  which  he  is  elected  shall  receive  in  addition  ten  dollars  per  day  for 
expenses  while  actually  so  engaged  in  holding  such  term,  which  shall  be  paid  by  the 
state  and  charged  upon  the  judicial  district  where  the  service  is  rendered.  The  com- 
pensation herein  provided  shall  be  in  lieu  of  and  shall  exclude  all  other  compensation 
and  allowance  to  said  justices  for  expenses  of  every  kind  and  nature  whatsoever.  The 
provisions  of  this  section  shall  apply  to  the  judges  and  justices  now  in  office  and  to 
those  hereafter  elected. 

Const.  1846,  art.  VI,   f{  13,   14,  amended  in  1869  and  1909. 

§  13.    Trial  of  impeachments. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote  of  a  majority  of  all 
the  members  elected.  The  Court  for  the  Trial  of  Impeachments  shall  be  composed  of 
the  President  of  the  Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the  trial  of  an  impeach- 
ment against  the  Governor  or  Lieutenant-Governor,  the  Lieutenant-Governor  shall  not 
act  as  a  member  of  the  court.  No  judicial  officer  shall  exercise  his  office,  after  articles 
of  impeachment  against  him  shall  been  preferred  to  the  Senate,  until  he  shall  have 
been  acquitted.  Before  the  trial  of  an  impeachment  the  members  of  the  court  shall 
take  an  oath  or  affirmation  truly  and  impartially  to  try  the  impeachment  according 
to  the  evidence,  and  no  person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present.  Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  to  removal  from  office,  or  removal  from  office  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  trust  or  profit  under  this  State;  but  the  party  im- 
peached shall  be  liable  to  indictment  and  punishment  according  to  law. 

Const.  1846,  art.  VI,   §  1.  amended  in  1869. 

§  14.    County  courts. 

The  existing  County  Courts  are  continued,  and  the  Judges  thereof  now  in  office 
shall  hold  their  offices  until  the  expiration  of  their  respective  terms.  In  the  county 
of  Kings  there  shall  be  two  County  Judges  and  the  additional  County  Judge  shall  be 
chosen  at  the  next  general  election  held  after  the  adoption  of  this  article.  The  suc- 
cessors of  the  several  County  Judges  shall  be  chosen  by  the  electors  of  the  counties 
for  the  term  of  six  years.  County  Courts  shall  have  the  powers  and  jurisdiction  they 
now  possess,  and  also  original  jurisdiction  in  actions  for  the  recovery  of  money  only, 
where  the  defendants  reside  in  the  county,  and  in  which  the  complaint  demands  judg- 
ment for  a  sum  not  exceeding  two  thousand  dollars.  The  Legislature  may  hereafter 
enlarge  or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  however,  that  their 
jurisdiction  shall  not  be  so  extended  as  to  authorize  an  action  therein  for  the  recovery 
of  money  only,  in  which  the  sum  demanded  exceeds  two  thousand  dollars,  or  in  which 
any  person  not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  are  abolished  from  and  after 
the  last  day  of  December,  one  thousand  eight  hundred  and  ninety-five.  All  the  jurisdic- 
tion of  the  Court  of  Sessions  in  each  county,  except  the  county  of  New  York,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  actions  and  proceedings  then 
pending  in  such  Courts  of  Sessions  shall  be  transferred  to  said  County  Courts  for 
hearing  and  determination.  Every  County  Judge  shall  perform  such  duties  as  may  be 
required  by  law.  His  salary  shall  be  established  by  law,  payable  out  of  the  county 
treasury.  A  County  Judge  of  any  county  may  hold  County  Courts  in  any  other  county 
when  requested  by  the  Judge  of  such  other  county. 

Const.  1846,  art.  VT,  $  15,  amended  in  1869. 

§  15.    Surrogates'  courts;  surrogates,  their  powers  and  jurisdiction;  vacancies. 

The  existing  Surrogates'  Courts  are  continued,  and  the  Surrogates  now  in  office 
shall  hold  their  offices  until  the  expiration  of  their  terms.  Their  successors  shall  be 
chosen  by  the  electors  of  their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  shall  continue  to  be  fourteen 
years.  Surrogates  and  Surrogates'  Courts  shall  have  the  jurisdiction  and  powers  which 
the  Surrogates  and  existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.    The  County  Judge  shall  be  Surrogate  of  his  county,  except  where 
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a  separate  Surrogate  has  been  or  shall  be  elected.  In  counties  having  a  population 
exceeding  forty  thousand,  wherein  there  is  no  separate  Surrogate,  the  Legislature  may 
provide  for  the  election  of  a  separate  officer  to  be  Surrogate,  whose  terra  of  office  shall 
be  six  years.  When  the  Surrogate  shall  be  elected  as  a  separate  officer  .bis  salary  shall 
be  established  by  law,  payable  out  of  the  county  treasury.  No  County  Judge  or  Sur- 
rogate shall  hold  office  longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  Vacancies  occurring  in  the  office  of  County 
Judge  or  Surrogate  shall  be  filled  in  the  same  manner  as  like  vacancies  occurring  in 
the  Supreme  Court.  The  compensation  of  any  County  Judge  or  Surrogate  shall  not 
be  increased  or  diminished  during  his  term  of  office.  For  the  relief  of  Surrogates' 
Courts  the  Legislature  may  confer  upon  the  Supreme  Court  in  any  county  having 
a  population  exceeding  four  hundred  thousand,  the  powers  and  jurisdiction  of  Sur- 
rogates, with  authority  to  try  issues  of  fact  by  jury  in  probate  cases. 
Const.  1846,   art.   VI,   |   15,   amended  in  1869. 

§  1 6.    Local  judicial  officers. 

The  Legislature  may,  on  application  of  the  board  of  supervisors,  provide  for  the 
election  of  local  officers,  not  to  exceed  two  in  any  county,  to  discharge  the  duties  of 
County  Judge  and  of  Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in  such 
other  cases  as  may  be  provided  by  law,  and  to  exercise  such  other  powers  in  special 
cases  as  are  or  may  be  provided  by  law. 

CotiHt.   1846,   art.  VI,   8   16,   amended  in  1869. 

§  17.    Justices  of  the  peace;  district  court  justices. 

The  electors  of  the  several  towns  shall,  at  their  annual  town  meetings,  or  at  such 
other  time  and  in  such  manner  as  the  Legislature  may  direct,  elect  Justices  of  the 
Peace,  whose  term  of  office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for  the  residue  of  the 
unexpired  term.  Their  number  and  classification  may  be  regulated  by  law.  Justices 
of  the  Peace  and  judges  or  justices  of  inferior  courts  not  of  record,  and  their  clerks 
may  be  removed  for  cause,  after  due  notice  and  an  opportunity  of  being  heard,  by  such 
courts  as  are  or  may  be  prescribed  by  law.  Justices  of  the  Peace  and  District  Court 
Justices  may  be  elected  in  the  different  cities  of  this  State  in  such  manner,  and  with 
such  powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  prescribed  by  law; 
all  other  judicial  officers  in  cities,  whose  election  or  appointment  is  not  otherwise  pro- 
vided for  in  this  article,  shall  be  chosen  by  the  electors  of  such  cities,  or  appointed 
by  some  local  authorities  thereof. 

Const.   1846,   art.  VI,   {18,   amended  in  1869. 

§  18.    Inferior  local  courts. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be  established  by  the 
Legislature,  but  no  inferior  local  court  hereafter  created  shall  be  a  court  of  record. 
The  Legislature  shall  not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other  respects  than  is  con- 
ferred upon  County  Courts  by  or  under  this  article.  Except  as  herein  otherwise 
provided,  all  judicial  officers  shall  be  elected  or  appointed  at  such  times  and  in  such 
manner  as  the  Legislature  may  direct. 

Const.  1846,  art.  VI,   f   19,  amended  in  1869. 

§  19.    Clerks  of  courts. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme  Court,  with  such  powers 
and  duties  as  shall  be  prescribed  by  law.  The  Justices  of  the  Appellate  Division  in  each 
department  shall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall  keep  his  office 
at  a  place  to  be  designated  by  said  Justices.  The  Clerk  of  the  Court  of  Appeals  shall 
keep  his  office  at  the  seat  of  government.  The  Clerk  of  the  Court  of  Appeals  and  the 
clerks  of  the  Appellate  Division  shall  receive  compensation  to  be  established  by  law  and 
paid  out  of  the  public  treasury. 

Const.   1846,   art.  VI,   |  20,   amended  in  1869. 

§  20.  No  judicial  officer,  except  justice  of  the  peace,  to  receive  fees;  not  to  act 
as  attorney  or  counselor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive  to  his  own  use  any 
fees  or  perquisites  of  office;  nor  shall  any  Judge  of  the  Court  of  Appeals,  or  Justice  of 
the  Supreme  Court,  or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
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having  a  population  exceeding  one  hundred  and  twenty  thousand,  practice  as  an  attorney 
or  counselor  in  any  court  of  record  in  this  State,  or  act  as  referee.  The  Legislature  may 
impose  a  similar  prohibition  upon  County  Judges  and  Surrogates  in  other  counties. 
No  one  shall  be  eligible  to  the  office  of  Judge  of  the  Court  of  Appeals,  Justice  of  the 
Supreme  Court,  or,  except  in  the  county  of  Hamilton,  to  the  office  of  County  Judge  or 
Surrogate,  who  is  not  an  attorney  and  counselor  of  this  State. 
Const.  1846,  art.  VI,   |  21,  amended  in  1869. 

§  3i.    Publication  of  statutes. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all  statutes,  and  shall 
regulate  the  reporting  of  the  decisions  of  the  courts;  but  all  laws  and  judicial  decisions 
shall  be  free  for  publication  by  any  person. 

Const.  1846,  art.  VI,   §  28,  amended  in  1869. 

§  22.    Terms  of  office  of  present  justices  of  the  peace  and  local  judicial  officers. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided  for  in  sections  seventeen 
and  eighteen,  in  office  when  this  article  takes  effect,  shall  hold  their  offices  until  the 
expiration  of  their  respective  terms. 

Const.  1846,  art.  VI,   §25,  amended  in  1869. 

§  23.    Courts  of  special  sessions. 

Courts  of  Special   Sessions  shall  have  such  jurisdiction  of  offenses  of  the  grade  of 
misdemeanors  as  may  be  prescribed  by  law. 
Const.  1846,  art.  VI,   §  26,  amended  in  1869. 


ARTICLE  SEVENTH. 


1.  State  credit  not  to  be  given. 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  invasions. 

4.  Limitation    of    legislative    power    to 

create  debts. 

5.  Sinking  fund,  how  kept  and  invested. 

6.  Claims  barred  by  statute  of  limita- 

tions. 

7.  Forest  preserve. 


8.  Canals,  not  to  be  sold;  not  applicable 
to  certain  canals;  dispositions  of 
funds. 

0.  No  tolls  to  be  imposed;  contracts  for 
work  and  materials;  no  extra  com- 
pensation. 

10.  Canal  improvement  and  cost  thereof. 

11.  Payment  of  debts  of  the  State. 

12.  Improvement  of  highways. 


§  1.    State  credit  not  to  be  given. 

The  credit  of  the  State  shall  not  in  any  manner  be  given  or  loaned  to  or  in  aid  of 
any  individual,  association  or  corporation. 
Const.  1846,  art.  VTI,   8  9. 

§  2.    State  debts,  power  to  contract. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues,  or  for  expenses  not 
provided  for,  contract  debts;  but  such  debts,  direct  or  contingent,  singly  or  in  the 
aggregate,  shall  not  at  any  time  exceed  one  million  of  dollars;  and  the  moneys  arising 
from  the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for  which  they  were 
obtained,  or  to  repay  the  debt  so  contracted,  and  to  no  other  purpose  whatever. 

Oonat.  1846,  art.  VII,   §10. 

§  3.    State  debts  to  repel  invasions. 

In  addition  to  the  above  limited  power  to  contract  debts,  the  State  may  contract 
debts  to  repel  invasion,  suppress  insurrection,  or  defend  the  State  in  war ;  but  the  money 
arising  from  the  contracting  of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose  whatever. 

Const.   1846,   art.  VII,   §11. 

§  4.    Limitation  of  legislative  power  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this  article,  no  debts  shall 
be  hereafter  contracted  by  or  in  behalf  of  this  State,  unless  such  debt  shall  be  authorized 
by  a  law,  for  some  single  work  or  object,  to  be  distinctly  specified  therein ;  and  such  law 
shall  impose  and  provide  for  the  collection  of  a  direct  annual  tax  to  pay,  and  sufficient 
to  pay,  the  interest  on  such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the  contracting  thereof.  No 
such  law  shall  take  effect  until  it  shall,  at  a  general  election  have  been  submitted  to  the 
people,  and  have  received  a  majority  of  all  the  votes  cast  for  and  against  it  at  such 
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election.  On  the  final  passage  of  such  bill  in  either  house  of  the  Legislature,  the  ques- 
tion shall  be  tnlrfft  by  ayes  and  noes,  to  be  duly  entered  on  the  journals  thereof,  and 
shall  be:  "Shall  this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people  V9 

The  Legislature  may  at  any  time,  after  the  approval  of  such  law  by  the  people,  if  no 
debt  shall  have  been  contracted  in  pursuance  thereof,  repeal  the  same;  and  may  at  any 
time,  by  law,  forbid  the  contracting  of  any  further  debt  or  liability  under  such  law; 
but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt  and  liability  which  may 
have  been  contracted,  in  pursuance  of  such  law,  shall  remain  in  force  and  be  irrepar- 
able, and  be  annually  collected,  until  the  proceeds  thereof  shall  have  made  the  provision 
hereinbefore  specified  to  pay  and  discharge  the  interest  and  principal  of  such  debt  and 
liability.  The  money  arising  from  any  loan  or  stock  creating  such  debt  or  liability 
shall  be  applied  to  the  work  or  object  specified  in  the  act  authorizing  such  debt  or 
liability,  or  for  the  payment  of  such  debt  or  liability,  and  for  no  other  purpose  what- 
ever. No  such  law  shall  be  submitted  to  be  voted  on,  within  three  months  after  its 
passage  or  at  any  general  election  when  any  other  law,  or  any  bill  shall  r$  submitted 
to  be  voted  for  or  against.  The  Legislature  may  provide  for  the  issue  of  bonds  of  the 
state  to  run  for  a  period  not  exceeding  fifty  years  in  lieu  of  bonds  heretofore  authorized 
but  not  issued  and  shall  impose  and  provide  for  the  collection  of  a  direct  annual  tax 
for  the  payment  of  the  same  as  hereinbefore  required.  When  any  sinking  fund  created 
under  this  section  shall  equal  in  amount  the  debt  for  which  it  was  created,  no  further 
direct  tax  shall  be  levied  on  account  of  said  sinking  fund  and  the  legislature  shall  re- 
duce the  tax  to  an  amount  equal  to  the  accruing  interest  on  such  debt.  The  Legisla- 
ture may  from  time  to  time  alter  the  rate  of  interest  to  be  paid  upon  any  State 
debt,  which  has  been  or  may  be  authorized  pursuant  to  the  provisions  of  this  section, 
or  upon  any  part  of  such  debt,  provided,  however,  that  the  rate  of  interest  shall  not 
be  altered  upon  any  part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof,  which 
has  been,  or  shall  be  created  or  issued  before  such  alteration.  In  case  the  Legislature 
increase  the  rate  of  interest  upon  any  such  debt,  or  part  thereof,  it  shall  impose  and 
provide  for  the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay  the  in- 
creased or  altered  interest  on  such  debt  as  it  falls  due  and  also  to  pay  and  discharge 
the  principal  of  such  debt  within  fifty  years  from  the  time  of  the  contracting  thereof, 
and  shall  appropriate  annually  to  the  sinking  fund  moneys  in  amount  sufficient  to  pay 
such  interest  and  pay  and  discharge  the  principal  of  such  debt  when  it  shall  become 
due  and  payable. 

Const.  1846,  art.  VII,   {  12,  amended  in  1905  and  1909. 

§  5.    Sinking  fund,  how  kept  and  invested. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the  extinguishment  of 
the  principal  of  the  debts  of  the  State  shall  be  separately  kept  and  safely  invested,  and 
neither  of  theln  shall  be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 

Const.  1846,  art.  VII,  {  18,  amended  in  1874. 

§  6.    Claims  barred  by  statute  of  limitations. 

Neither  the  Legislature,  canal  board,  nor  any  person  or  persons  acting  in  behalf 
of  the  State,  shall  audit,  allow  or  pay  any  claim  which,  as  between  citizens  of  the  State, 
would  be  barred  by  lapse  of  time.  This  provision  shall  not  be  construed  to  repeal  any 
statute  fixing  the  time  within  which  claims  shall  be  presented  or  allowed,  nor  shall  it 
extend  to  any  claim  duly  presented  within  the  time  allowed  by  law,  and  prosecuted 
with  due  diligence  from  the  time  of  such  presentment.  But  if  the  claimant  shall  be 
under  legal  disability,  the  claim  may  be  presented  within  two  years  after  such  dis- 
ability is  removed. 

Const.  1846,  art.  VII,  {  14,  amended  in  1874. 

§  7.    Forest  preserve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  constituting  the  forest 
preserve  as  now  fixed  by  law,  shall  be  forever  kept  as  wild  forest  lands.  They  shall 
not  be  leased,  sold  or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed. 

New. 

§  8.    Canals,  not  to  be  sold;  not  applied  to  certain  canals;  disposition  of  funds. 

The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the  Erie  canal,  the 
Oswego  canal,  the  Champlain  canal,  the  Cayuga  and  Seneca  canal,  or  the  Black  River 
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canal;  but  they  shall  remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disposition  herein  contained,  shall  not 
apply  to  the  canal  known  as  the  Main  and  Hamburg  street  canal,  situated  in  the  city  of 
Buffalo,  and  which  extends  easterly  from  the  westerly  line  of  Main  street  to  the  westerly 
line  of  Hamburg  street.  All  funds  that  may  be  derived  from  any  lease,  sale  or  other 
disposition  of  any  canal  shall  be  applied  to  the  improvement,  superintendence  or  repair 
of  the  remaining  portion  of  the  canals. 
Const.  1846,  art.  VII,  |  6,  amended  in  1882. 

§  9.  No  tolls  to  be  imposed;  contracts  for  work  and  materials;  no  extra  com- 
pensation. 

No  tolls  shall  hereafter  be  imposed  on  persons  or  property  transported  on  the  canals, 
but  all  boats  navigating  the  canals,  and  the  owners  and  masters  thereof,  shall  be  sub- 
ject to  such  laws  and  regulations  as  have  been  or  may  hereafter  be  enacted  concerning 
the  navigation  of  the  canals.  The  Legislature  shall  annually,  by  equitable  taxes,  make 
provision  for  the  expenses  of  the  superintendence  and  repairs  of  the  canals.  All  con- 
tracts for  work  or  materials  on  any  canal  shall  be  made  with  the  persons  who  shall 
offer  to  do  or  provide  the  same  at  the  lowest  price,  with  adequate  security  for  their 
performance.  No  extra  compensation  shall  be  made  to  any  contractor;  but  if,  from 
any  unforeseen  cause,  the  terms  of  any  contract  shall  prove  to  be  unjust  and  oppressive, 
the  canal  board  may,  upon  the  application  of  the  contractor,  cancel  such  contract. 

Const.  1846,  art.  VII,   |  8,  amended  in  1882. 

§  io.    Canal  improvement,  and  cost  thereof. 

The  canals  may  be  improved  in  such  manner  as  the  Legislature  shall  provide  by  law. 
A  debt  may  be  authorized  for  that  purpose  in  the  mode  prescribed  by  section  four  of 
this  article,  or  the  cost  of  such  improvement  may  be  defrayed  by  the  appropriation 
of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 

New. 

§  ii.    Payment  of  debts  of  the  State. 

The  Legislature  may  appropriate  out  of  any  funds  in  the  treasury,  moneys  to  pay 
the  accruing  interest  and  principal  of  any  debt  heretofore  or  hereafter  created,  or  any 
part  thereof  and  may  set  apart  in  each  fiscal  year,  moneys  in  the  state  treasury  as  a 
sinking  fund  to  pay  the  interest  as  it  falls  due  and  to  pay  and  discharge  the  principal 
of  any  debt  heretofore  or  hereafter  created  under  section  four  of  article  seven  of  the 
constitution  until  the  same  shall  be  wholly  paid,  and  the  principal  and  income  of 
such  sinking  fund  shall  be  applied  to  the  purpose  for  which  said  sinking  fund  is 
created  and  to  no  other  purpose  whatever;  and,  in  the  event  such  moneys  so  set  apart 
in  any  -fiscal  year  be  sufficient  to  provide  such  sinking  fund,  a  direct  annual  tax  for 
such  year  need  not  be  imposed  and  collected,  as  required  by  the  provisions  of  said 
section  four  of  article  seven,  or  of  any  law  enacted  in  pursuance  thereof. 

Added  in  1905. 

§  is.    Improvement  of  highways. 

A  debt  or  debts  of  the  State  may  be  authorized  by  law  for  the  improvement  of  high- 
ways. Such  highways  shall  be  determined  under  general  laws,  which  shall  also  provide 
for  the  equitable  apportionment  thereof  among  the  counties.  The  aggregate  of  the  debts 
authorized  by  this  section  shall  not  at  any  one  time  exceed  the  sum  of  fifty  millions 
of  dollars.  The  payment  of  the  annual  interest  on  such  debt  and  the  creation  of  a 
sinking  fund  of  at  least  two  per  centum  per  annum  to  discharge  the  principal  at 
maturity  shall  be  provided  by  general  laws  whose  force  and  effect  shall  not  be  diminished 
during  the  existence  of  any  debt  created  thereunder.  The  Legislature  may  by  general 
laws  require  the  county  or  town  or  both  to  pay  to  the  sinking  fund  the  proportionate 
part  of  the  cost  of  any  such  highway  within  the  boundaries  of  such  county  or  town 
and  the  proportionate  part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-five  hundredths  of  the  cost  of  such 
highway,  and  no  town  more  than  fifteen  hundredths.  None  of  the  provisions  of  the 
fourth  section  of  this  article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby  authorized. 

Added  in  1005. 
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ARTICLE  EIGHTH. 


§     1.  Corporations,  formation  of. 

2.  Dues  of  corporations. 

3.  Corporation,  definition  of  term. 

4.  Savings    bank    charters;    restrictions 

upon  trustees;  special  charters  not 
to  be  granted. 

5.  Specie  payment. 

6.  Registry  of  bills  or  notes. 

7.  Liability  of  stockholers  of  banks. 

8.  Billholders    of    insolvent    bank,    pre- 

ferred creditors. 

9.  Credit  or  money  of  the  State  not  to 

be  given. 


10.  Counties,  cities  and  towns  not  to  give 

or  loan  money  or  credit;  limitation 
of  indebtedness. 

11.  State  board  of  charities;  State  com- 

mission in  lunacy;    State  commis- 
sion of  prisons. 

12.  Boards  appointed  by  governor. 

13.  Existing  laws  to  remain  in  force. 

14.  Maintenance  and  support  of  inmate 

of  charitable  institutions. 

15.  Commissioners  continued  in  office. 


§  i.  Corporations,  formation  of. 

Corporations  may  be  formed  under  general  laws;  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes,  and  in  cases  where,  in  the  judgment  of  the  Legisla- 
ture, the  objects  of  the  corporation  cannot  be  attained  under  general  laws.  All  general 
laws  and  special  acts  passed  pursuant  to  this  section  may  be  altered  from  time  to  time 
or  repealed. 

Oontt.  1846,  art.  VIII,   {  1. 

§  a.    Dues  of  corporations. 

Dues  from  corporations  shall  be  secured  by  such  individual  liability  of  the  corpora- 
tors and  other  means  as  may  be  prescribed  by  law. 
Const.  1846,  art.  VIII,   |  2. 

§  3.    Corporation,  definition  of  term. 

The  term  corporations  as  used  in  this  article  shall  be  construed  to  include  all  associa- 
tions and  joint-stock  companies  having  any  of  the  powers  or  privileges  of  corporations 
not  possessed  by  individuals  or  partnerships.  And  all  corporations  shall  have  the  right 
to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like  cases  as  natural  persons. 

Const.  1846,  art.  VIII,   {  3. 

§  4.  Savings  bank  charters;  restrictions  upon  trustees;  special  charters  not  to 
be  granted. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of  savings  banks,  or  in- 
stitutions for  savings,  to  a  uniformity  of  powers,  rights  and  liabilities,  and  all  charters 
hereafter  granted  for  such  corporations  shall  be  made  to  conform  to  such  general  law, 
and  to  such  amendments  as  may  be  made  thereto.  And  no  such  corporation  shall  have 
any  capital  stock,  nor  shall  the  trustees  thereof,  or  any  of  them,  have  any  interest 
whatever,  direct  or  indirect,  in  the  profits  of  such  corporation;  and  no  director  or 
trustee  of  any  such  bank  or  institution  shall  be  interested  in  any  loan  or  use  of 
money  or  property  of  such  bank  or  institution  for  savings.  The  Legislature  shall  have 
no  power  to  pass  any  act  granting  any  special  charter  for  banking  purposes;  but  cor- 
porations or  associations  may  be  formed  for  such  purposes  under  general  laws. 

Const.  1846,  art.  VIII,   {  4,  amended  in  1874. 

§  5.    Specie  payment. 

TTie  Legislature  shall  have  no  power  to  pass  any  law  sanctioning  in  any  manner, 
directly  or  indirectly,  the  suspension  of  specie  payments,  by  any  person,  association 
or  corporation,  issuing  bank  notes  of  any  description. 

Const.   1846,  art.  VIII,   §   5. 

§  6.    Registry  of  bills  or  notes. 

The  Legislature  shall  provide  by  law  for  the  registry  of  all  bills  or  notes,  issued  or 
put  in  circulation  as  money,  and  shall  require  ample  security  for  the  redemption  of  the 
same  in  specie. 

Const.   1846,  art.  VIII,   fi   6. 

§  7.    Liability  of  stockholders  of  banks. 

The  stockholders  of  every  corporation  and  joint- stock  association  for  banking  pur- 
poses,  shall   be  individually   responsible  to  the   amount   of   their   respective  share  or 
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shares  of  stock  in  any  such  corporation  or  association,  for  all  its  debts  and  liabilities 
of  every  kind. 

Const.   1846,  art.  VIII,   |  7. 

§  8.    Billholders  of  insolvent  bank,  preferred  creditors. 

In  case  of  the  insolvency  of  any  bank  or  banking  association,  the  billholders  thereof 
shall  be  entitled  to  preference  in  payment,  over  all  other  creditors  of  such  bank  or 
association. 

Const.   1846,   art.  VIII,   {  8. 

§  9.    Credit  or  money  of  the  State  not  to  be  given. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given  or  loaned  to  or  in  aid 
of  any  association,  corporation  or  private  undertaking.  This  section  shall  not,  how- 
ever, prevent  the  Legislatuie  from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to  it  may  seem  proper. 
Nor  shall  it  apply  to  any  fund  or  property  now  held,  or  which  may  hereafter  be  held, 
by  the  State  for  educational  purposes. 

Const.  1846,  art.  VIII,   §   10,  added  in  1874. 

§  10.  Limitation  of  indebtedness  of  counties,  cities,  towns  and  villages;  excep- 
tion as  to  city  of  New  York. 

No  county,  city,  town  or  village  shall  hereafter  give  any  money  or  property,  or  loan 
its  money  or  credit  to  or  in  aid  of  any  individual,  association  or  corporation,  or  become 
directly  or  indirectly  the  owner  of  stock  in,  or  bonds  of,  any  association  or  corporation; 
nor  shall  any  such  county,  city,  town  or  village  be  allowed  to  incur  any  indebtedness 
except  for  county,  city,  town  or  village  purposes.  This  section  shall  not  prevent  such 
county,  city,  town  or  village  from  making  such  provision  for  the  aid  or  support  of  its 
poor  as  may  be  authorized  by  law.  No  county  or  city  shall  be  allowed  to  become 
indebted  for  any  purpose  or  in  any  manner  to  an  amount  which,  including  existing 
indebtedness,  shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real  estate 
of  such  county  or  city  subject  to  taxation,  as  it  appeared  by  the  assessment-rolls  of 
said  county  or  city  on  the  last  assessment  for  state  or  county  taxes  prior  to  the 
incurring  of  such  indebtedness;  and  all  indebtedness  in  excess  of  such  limitations,  except 
such  as  now  may  exist,  shall  be  absolutely  void,  except  as  herein  otherwise  provided. 
No  county  or  city  whose  present  indebtedness  exceeds  ten  per  centum  of  the  assessed 
valuation  of  its  real  estate  subject  to  taxation,  shall  be  allowed  to  become  indebted 
in  any  further  amount  until  such  indebtedness  shall  be  reduced  within  such  limit. 
This  section  shall  not  be  construed  to  prevent  the  issuing  of  certificates  of  indebted- 
ness or  revenue  bonds  issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year  when  such  certificates 
or  revenue  bonds  are  issued  and  payable  out  of  such  taxes;  nor  to  prevent  the  city  of 
New  York  from  issuing  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  year  next 
succeeding  the  year  of  their  issue,  provided  that  the  amount  of  such  bonds  which  may 
be  issued  in  any  one  year  in  excess  of  the  limitations  herein  contained  shall  mot  exceed 
one-tenth  of  one  per  centum  of  the  assessed  valuation  of  the  real  estate  of  said  city 
subject  to  taxation.  Nor  shall  this  section  be  construed  to  prevent  the  issue  of  bonds 
to  provide  for  the  supply  of  water;  but  the  term  of  the  bonds  issued  to  provide  the 
supply  of  water,  in  excess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not  ex- 
ceed twenty  years,  and  a  sinking  fund  shall  be  created  on  the  issuing  of  the  said  bonds 
for  their  redemption,  by  raising  annually  a  sum  which  will  produce  an  amount  equal 
to  the  sum  of  the  principal  and  interest  of  said  bonds  at  their  maturity.  All  certificates 
of  indebtedness  or  revenue  bonds  issued  in  anticipation  of  the  collection  of  taxes,  which 
are  not  retired  within  five  years  after  their  date  of  issue,  and  bonds  issued  to  provide 
for  the  supply  of  water,  and  any  debt  hereafter  incurred  by  any  portion  or  part  of  a 
city,  if  there  shall  be  any  such  debt,  shall  be  included  in  ascertaining  the  power  of  the 
city  to  become  otherwise  indebted;  except  that  debts  incurred  by  the  city  of  New 
York  after  the  first  day  of  January,  nineteen  hundred  and  four,  and  debts  incurred 
by  any  city  of  the  second  class  after  the  first  day  of  January,  nineteen  hundred  and 
eight,  and  debts  incurred  by  any  city  of  the  third  class  after  the  first  day  of  January, 
nineteen  hundred  and  ten,  to  provide  for  the  supply  of  water  shall  not  be  so  included; 
and  except  further  that  any  debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
improvement  owned  or  to  be  owned  by  the  city,  which  yields  to  the  city  current  net 
revenue,  after  making  any  necessary  allowance  for  repairs  and  maintenance  for  which 
the  city  is  liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual  installments 
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necessary  for  its  amortization,  may  be  excluded  in  ascertaining  the  power  of  said  city 
to  become  otherwise  indebted,  provided  that  a  sinking  fund  for  its  amortization  shall 
have  been  established  and  maintained  and  that  the  indebtedness  shall  not  be  so  ex- 
cluded during  any  period  of  time  when  the  revenue  aforesaid  shall  not  be  sufficient  to 
equal  the  said  interest  and  amortization  installments,  and  except  further  that  any  in- 
debtedness heretofore  incurred  by  the  city  of  New  York,  for  any  rapid  transit  or  dock 
investment,  may  be  so  excluded  proportionately  to  the  extent  to  which  the  current  net 
revenue  received  by  said  city  therefrom  shall  meet  the  interest  and  amortization  install- 
ments thereof,  provided  that  any  increase  in  the  debt  incurring  power  of  the  city  of 
New  York  which  shall  result  from  the  exclusion  of  debts  heretofore  incurred,  shall  be 
available  only  for  the  acquisition  or  construction  of  properties  to  be  used  for  rapid 
transit  or  dock  purposes.  The  legislature  shall  prescribe  the  method  by  which  and 
the  terms  and  conditions  under  which  the  amount  of  any  debt  to  be  so  excluded  shall  be 
determined,  and  no  such  debt  shall  be  excluded  except  in  accordance  with  the  determina- 
tion so  prescribed.  The  legislature  may  in  its  discretion  confer  appropriate  jurisdiction 
on  the  appellate  division  of  the  supreme  court  in  the  first  judicial  department  for  the 
purpose  of  determining  the  amount  of  any  debt  to  be  so  excluded.  No  indebtedness  of  a 
city  valid  at  the  time  of  its  inception,  shall  thereafter  become  invalid  by  reason  of  the 
operation  of  any  of  the  provisions  of  this  section.  Whenever  the  boundaries  of  any  city 
are  the  same  as  those  of  a  county,  or  when  any  city  shall  include  within  its  boundaries 
more  than  one  county,  the  power  rf  any  county  wholly  included  within  such  city  to  be- 
come indebted  shall  cease,  but  the  debt  of  the  county,  heretofore  existing,  shall  not* 
for  the  purposes  of  this  section,  be  reckoned  as  a  part  of  the  city  debt.  The  amount 
hereafter  to  be  raised  by  tax  for  county  or  city  purposes,  in  any  county  containing  a 
city  of  over  one  hundred  thousand  inhabitants,  or  any  such  city  of  this  State,  in  addi- 
tion to  providing  for  the  principal  and  interest  of  existing  debt  shall  not  in  the  aggregate 
exceed  in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the  real  and  personal 
estate  of  such  county  or  city,  to  be  ascertained  as  prescribed  in  this  section  in  respect 
to  county  or  city  debt. 

Const.   1846,   art.  VIII,    |   11,   added  1874,   amended   1884,    1889,    1905,    1907   and  1909. 

§  ii.  State  board  of  charities;  State  commission  in  lunacy;  State  commission 
of  prisons. 

The  Legislature  shall  provide  for  a  state  board  of  charities,  which  shall  visit  and 
inspect  all  institutions,  whether  state,  county,  municipal,  incorporated  or  not  incor- 
porated, which  are  of  a  charitable,  eleemosynary,  correctional  or  reformatory  character, 
excepting  only  such  institutions  as  are  hereby  made  subject  to  the  visitation  and  in- 
spection of  either  of  the  commissions  hereinafter  mentioned,  but  including  all  reforma- 
tories except  those  in  which  adult  males  convicted  of  felony  shall  be  confined;  a  state 
commission  in  lunacy,  which  shall  visit  and  inspect  all  institutions,  either  public  or 
private,  used  for  the  care  and  treatment  of  the  insane  (not  including  institutions  for 
epileptics  or  idiots) ;  a  state  commission  of  prisons  which  shall  visit  and  inspect  all 
institutions  used  for  the  detention  of  sane  adults  charged  with  or  convicted  of  crime, 
or  detained  as  witnesses  or  debtors. 

New. 

§  12.    Boards  appointed  by  governor. 

The  members  of  the  said  board  and  of  the  said  commissions  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate;  and  any  member  may  be 
removed  from  office  by  the  Governor  for  cause,  an  opportunity  having  been  given  him 
to  be  heard  in  his  defense. 

New. 

§  13.    Existing  laws  to  remain  in  force. 

Existing  laws  relating  to  institutions  referred  to  in  the  foregoing  sections  and  to  their 
supervision  and  inspection,  in  so  far  as  such  laws  are  not  inconsistent  with  the  provi- 
sions of  the  Constitution,  shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for  shall  not  be  exclusive 
of  other  visitation  and  inspection  now  authorized  by  law. 

New. 

§  14.    Maintenance  and  support  of  inmates  of  charitable  institutions. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legislature  from  making 
such  provision  for  the  education  and  support  of  the  blind,  the  deaf  and  dumb,  and 
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juvenile  delinquents,  as  to  it  may  seem  proper;  or  prevent  any  county,  city,  town  or 
village  from  providing  for  the  care,  support,  maintenance  and  secular  education,  of 
inmates  of  orphan  asylums,  homes  for  dependent  children  or  correctional  institutions, 
whether  under  public  or  private  control.  Payments  by  counties,  cities,  towns  and 
villages  to  charitable,  eleemosynary,  correctional  and  reformatory  institutions,  wholly 
or  partly  under  private  control,  for  care,  support  and  maintenance,  may  be  authorized, 
but  shall  not  be  required  by  the  Legislature.  No  such  payments  shall  be  made  for 
any  inmate  of  such  institutions  who  is  not  received  and  retained  therein  pursuant  to 
rules  established  by  the  state  board  of  charities.  Such  rules  shall  be  subject  to  the 
control  of  the  Legislature  by  general  laws. 
New. 

§  15.    Commissioners  continued  in  office. 

Commissioners  of  the  state  board  of  charities  and  commissioners  of  the  state  com- 
mission in  lunacy,  now  holding  office,  shall  be  continued  in  office  for  the  term  for  which 
they  were  appointed,  respectively,  unless  the  Legislature  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  commissions  and  upon  the  board  mentioned  in  the 
foregoing  sections  any  additional  powers  that  are  not  inconsistent  with  other  provisions 
of  the  Constitution. 

New. 

ARTICLE  NINTH. 

§  1.  Common  schools.  3.  Common    school,    literature    and    the 

2.  Regents  of  the  university.  United  States  deposit  funds. 

4.  No  aid  to  denominational  schools. 

§  1.    Common  schools. 

The  Legislature  shall  provide  for  the  maintenance  and  support  of  a  system  of  free 
common  schools,  wherein  all  the  children  of  this  State  may  be  educated. 
New. 

§  3.    Regents  of  the  university. 

The  corporation  created  in  the  year  one  thousand  seven  hundred  and  eight-four,  under 
the  name  of  The  Regents  of  the  University  of  the  State  of  New  York,  is  hereby  con- 
tinued under  the  name  of  The  University  of  the  State  of  New  York.  It  shall  be  governed 
and  its  corporate  powers,  which  may  be  increased,  modified  or  diminished  by  the  Legis- 
lature, shall  be  exercised  by  not  less  than  nine  regents. 

New. 

§  3.    Common  school,  literature  and  the  United  States  deposit  funds. 

The  capital  of  the  common  school  fund,  the  capital  of  the  literature  fund,  and  the 
capital  of  the  United  States  deposit  fund,  shall  be  respectively  preserved  inviolate. 
The  revenue  of  the  said  common  school  fund  shall  be  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fund  shall  be  applied  to  the  support  of 
academies;  and  the  sum  of  twenty-five  thousand  dollars  of  the  revenues  of  the  United 
States  deposit  fund  shall  each  year  be  appropriated  to  and  made  part  of  the  capital  of 
the  said  common  school  fund. 

Const.  1846,  art.  IX,   |  1. 

§  4.    No  aid  to  denominational  schools. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its  property  or  credit  or  any 
public  money,  or  authorize  or  permit  either  to  be  used,  directly  or  indirectly,  in  aid  or 
maintenance,  other  than  for  examination  or  inspection,  of  any  school  or  institution  of 
learning  wholly  or  in  part  under  the  control  or  direction  of  any  religious  denomination, 
or  in  which  any  denominational  tenet  or  doctrine  is  taught. 

New. 

ARTICLE  TENTH. 


§  1.  Sheriffs,  clerks  of  counties,  district  at- 
torneys and  registers;  governor  may 
remove. 

2.  Appointment  or  election  of  officers  not 

provided  for  by  this  constitution. 

3.  Duration  of  term. 

4.  Time  of  election. 


5.  Vacancies  in  office,  how  filled. 

6.  Political  year. 

7.  Removal    from   office   for   misconduct, 

etc. 

8.  Office  deemed  vacant. 

9.  Compensation  of  officers. 
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§  i.  Sheriffs,  clerks  of  counties,  district  attorneys  and  registers;  governor  may 
remove. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in  counties  having  registers, 
shall  be  chosen  by  the  electors  of  the  respective  counties,  once  in  every  three  years  and 
as  often  as  vacancies  shall  happen,  except  in  the  counties  of  New  York  and  Kings,  and 
in  counties  whose  boundaries  are  the  same  as  those  of  a  city,  where  such  officers  shall 
be  chosen  by  the  electors  once  in  every  two  or  four  years  as  the  Legislature  shall  direct 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next  term  after  the  termina- 
tion of  their  offices.  They  may  be  required  by  law  to  renew  their  security  from  time 
to  time;  and  in  default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the  acts  of  the  sheriff. 
The  Governor  may  remove  any  officer,  in  this  section  mentioned,  within  the  term  for 
which  he  shall  have  been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.  1846,  art.  X,   {  1. 

§  2.    Appointment  or  election  of  officers,  not  provided  for  by  this  constitution. 

All  county  officers,  whose  election  or  appointment  is  not  provided  for  by  this  Con- 
stitution, shall  be  elected  by  the  electors  of  the  respective  counties  or  appointed  by 
the  boards  of  supervisors,  or  other  county  authorities,  as  the  Legislature  shall  direct 
All  city,  town  and  village  officers,  whose  election  or  appointment  is  not  provided  for  by 
this  Constitution,  shall  be  elected  by  the  electors  of  such  cities,  towns  and  villages,  or 
of  some  division  thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legislature 
shall  designate  for  that  purpose.  All  other  officers,  whose  election  or  appointment  is  not 
provided  for  by  this  Constitution,  and  all  officers,  whose  offices  may  hereafter  be  created 
by  law,  shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature  may  direct 

Const.  1846,  art.  X,   |  2. 

§  3.    Duration  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Constitution  it  may  be  de- 
clared by  law,  and  if  not  so  declared,  such  office  shall  be  held  during  the  pleasure  of 
the  authority  making  the  appointment. 

Const.  1846,  art.  X,   {  8. 

§  4.    Time  of  election. 

The  time  of  electing  all  officers  named  in  this  article  shall  be  prescribed  by  law. 

Const.   1846,  art.  X,   {  4. 

§  5.    Vacancies  in  offices,  how  filled. 

The  Legislature  shall  provide  for  filling  vacancies  in  office,  and  in  case  of  elective 
officers,  no  person  appointed  to  fill  a  vacancy  shall  hold  his  office  by  virtue  of  such 
appointment  longer  than  the  commencement  of  the  political  year  next  succeeding  the 
first  annual  election  after  the  happening  of  the  vacancy. 

Const.  1846,  art.  X,   {  5. 

§  6.    Political  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first  day  of  January;  and 
the  Legislature  shall,  every  year,  assemble  on  the  first  Wednesday  in  January. 
Const.   1846,  art.  X,   {  6. 

§  7.    Removal  from  office  for  misconduct,  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct  or  malversation  in 
office  of  all  officers,  except  judicial,  whose  powers  and  duties  are  not  local  or  legislative 
and  who  shall  be  elected  at  general  elections,  and  also  for  supplying  vacancies  created  by 
such  removal. 

Const.  1846,  art.  X,   |  7. 

§  8.    Office  deemed  vacant. 

The  Legislature  may  declare  the  cases  in  which  any  office  shall  be  deemed  vacant 
when  no  provision  is  made  for  that  purpose  in  this  Constitution. 
Const.  1846,  art.  X,   |   8. 

§  9.    Compensation  of  officers. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  receive  any  additional  com- 
pensation.   Each  of  the  other  State  officers  named  in  the  Constitution  shall,  during  his 
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continuance  in  office,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not  be 
increased  or  diminished  during  the  term  for  which  he  shall  have  been  elected  or  ap- 
pointed; nor  shall  he  receive  to  his  use  any  fees  or  perquisites  of  office  as  other  com- 
pensation. 

Const.  1846,  art.  X,   {  9. 

ARTICLE  ELEVENTH. 


§  1.  State  militia. 

2.  Enlistment. 

3.  Organization  of  militia. 

4.  Appointment  of  military  officers  by  the 

governor. 


5.  Manner  of  election  of  military  officers 

prescribed  by  the  legislature. 

6.  Commissioned  officers,  their  removal. 


§  i.    State  militia. 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and  forty-five  years,  who 
are  residents  of  the  State,  shall  constitute  the  militia,  subject  however,  to  such  exemp- 
tions as  are  now,  or  may  be  hereafter  created  by  the  laws  of  the  United  States,  or  by 
the  Legislature  of  this  State. 

Const.   1846,  art.  XI,   {   1. 

§  2.    Enlistment. 

The  Legislature  may  provide  for  the  enlistment  into  the  active  force  of  such  other 
persons  as  may  make  application  to  be  so  enlisted. 
New. 

§  3-    Organization  of  militia. 

The  militia  shall  be  organized  and  divided  into  such  land  and  naval,  and  active  and 
reserve  forces  as  the  Legislature  may  deem  proper,  provided  however  that  there  shall  be 
maintained  at  all  times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully  uni- 
formed, armed,  equipped,  disciplined  and  ready  for  active  service.  And  it  shall  be  the 
duty  of  the  Legislature  at  each  session  to  make  sufficient  appropriation  for  the  main- 
tenance thereof. 

New. 

§  4.    Appointment  of  military  officers  by  the  governor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  departments,  his  aides-de- 
camp and  military  secretary,  all  of  whom  shall  hold  office  during  his  pleasure,  their 
commissions  to  expire  with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  appoint,  all  major-generals. 

Const.  1846,  art.  XI,   {  3. 

§  5.    Manner  of  election  of  military  officers  prescribed  by  legislature. 

All  other  commissioned  and  non-commissioned  officers  shall  be  chosen  or  appointed 
in  such  manner  as  the  Legislature  may  deem  most  conducive  to  the  improvement  of 
the  militia,  provided,  however,  that  no  law  shall  be  passed  changing  the  existing  mode 
of  election  and  appointment  unless  two-thirds  of  the  members  present  in  each  house 
shall  concur  therein. 

Const.  1846,  art.  XI.   §§   4,   6. 

■ 

§  6.    Commissioned  officers;  their  removal. 

The  commissioned  officers  shall  be  commissioned  by  the  Governor  as  commander-in- 
chief.  No  commissioned  officer  shall  be  removed  from  office  during  the  term  for  which 
he  shall  have  been  appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  grounds  on  which  such  removal  is  recommended,  or  by 
the  sentence  of  a  court-martial,  or  upon  the  findings  of  an  examining  board  organized 
pursuant  to  law,  or  for  absence  without  leave  for  a  period  of  six  months  or  more. 

Oonat.  1846,  art.  XI,   fi  5. 


ARTICLE  TWELFTH. 


§  1.  Organization  of  cities  and  villages;  reg- 
ulation of  wages,  etc.,  of  employees 
of  State,  county,  city,  town,  etc. 
2.  Classification    of    cities;    general    and 
special  city  laws;  special  city  laws, 


how  passed  by  legislature  and  accept- 
ance by  cities. 
3.  Election   of   city   officers,   when  to  be 
held;    extension   and  abridgment  />f 
terms. 
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§  i.  Organization  of  cities  and  villages;  regulation  of  wages,  etc,  of  employees 
of  State,  county,  city,  town,  etc 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  organization  of  cities  and 
incorporated  villages,  and  to  restrict  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations;  and  the  Legislature 
may  regulate  and  fix  the  wages  or  salaries,  the  hours  of  work  or  labor,  and  make  provi- 
sion for  the  protection,  welfare  and  safety  of  persons  employed  by  the  State  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  State,  or  by  any  contractor 
or  subcontractor  performing  work,  labor  or  services  for  the  State,  or  for  any  county, 
city,  town,  village  or  other  civil  division  thereof. 

Const.  1846,  art.  VIII,   |  9,  amended  in  1905. 

§  2.  Classification  of  cities;  general  and  special  city  laws;  special  city  laws, 
how  passed  by  legislature  and  acceptance  by  cities. 

All  cities  are  classified  according  to  the  latest  State  enumeration,  as  from  time  to  time 
made,  as  follows :  The  first  class  includes  all  cities  having  a  population  of  one  hundred 
and  seventy-five  thousand,  or  more;  the  second  class,  all  cities  having  a  population  of 
fifty  thousand  and  less  than  one  hundred  and  seventy-five  thousand;  the  third  class,  all 
other  cities.  Laws  relating  to  the  property,  affairs  or  government  of  cities,  and  the 
several  departments  thereof,  are  divided  into  general  and  special  city  laws;  general 
city  laws  are  those  which  relate  to  all  the  cities  of  one  or  more  classes;  special  city 
laws  are  those  which  relate  to  a  single  city,  or  to  less  than  all  the  cities  of  a  class. 
Special  city  laws  shall  not  be  passed  except  in  conformity  with  the  provisions  of  this 
section.  After  any  bill  for  a  special  city  law,  relating  to  a  city,  has  been  passed  hy 
both  branches  of  the  Legislature,  the  house  in  which  it  originated  shall  immediately 
transmit  a  certified  copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from  which  it  was  sent,  or  if 
the  session  of  the  Legislature  at  which  such  bill  was  passed  has  terminated,  to  the 
Governor,  with  the  mayor's  certificate  thereon,  stating  whether  the  city  has  or  has  not 
accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other  city,  the  mayor  and  the 
legislative  body  thereof  concurrently,  shall  act  for  such  city  as  to  such  bill;  but  the 
Legislature  may  provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the  first 
class.  The  Legislature  shall  provide  for  a  public  notice  and  opportunity  for  a  public 
hearing  concerning  any  such  bill  in  every  city  to  which  it  relates,  before  action  thereon. 
Such  a  bill,  if  it  relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor  of 
each  city  to  which  it  relates,  and  shall  not  be  deemed  accepted  unless  accepted  as  herein 
provided,  by  every  such  city.  Whenever  any  such  bill  is  accepted  as  herein  provided, 
it  shall  be  subject  as  are  other  bills,  to  the  action  of  the  Governor.  Whenever,  during 
the  session  at  which  it  was  passed,  any  such  bill  is  returned  without  the  acceptance  of 
the  city  or  cities  to  which  it  relates,  or  within  Buch  fifteen  days  is  not  returned,  it  may 
nevertheless  again  be  passed  by  both  branches  of  the  Legislature,  and  it  shall  then  be 
subject  as  are  other  bills,  to  the  action  of  the  Governor.  In  every  special  city  law 
which  has  been  accepted  by  the  city  or  cities  to  which  it  relates,  the  title  shall  he 
followed  by  the  words  "accepted  by  the  city,"  or  "cities,"  as  the  case  may  be;  in  every 
such  law  which  is  passed  without  such  acceptance,  by  the  words  "passed  without  the 
acceptance  of  the  city,"  or  "cities,"  as  the  case  may  be. 

New.     Amended  in  1007. 

§  3.  Election  of  city  officers,  when  to  be  held;  extension  and  abridgment  of 
terms. 

All  elections  of  city  officers,  including  supervisors  and  judicial  officers  of  inferior  local 
courts,  elected  in  any  city  or  part  of  a  city,  and  of  county  officers  elected  in  the  counties 
of  New  York  and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  in  November  in  an  odd-numbered  year,  and  the  term  of  every  such  officer 
shall  expire  at  the  end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand  eight  hundred  and  ninety- 
five,  whose  successors  have  not  then  been  elected,  which  under  existing  laws  would 
expire  with  an  even-numbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December  next  following  the 
time  when  such  terms  would  otherwise  expire;  the  terms  of  office  of  all  such  officers, 
which  under  existing  laws  would  expire  in  an  even-numbered  year,  and  before  the  end 
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thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding  year.    This  section 
shall  not  apply  to  any  city  of  the  third  class,  or  to  elections  of  any  judicial  officer, 
except  judges  and  justices  of  inferior  local  courts. 
New. 

ARTICLE  THIRTEENTH. 


§  1.  Oath  of  office. 

2.  Official  bribery  and  corruption. 

3.  Offer  or  promise  to  bribe. 

4.  Person  bribed  or  offering  a  bribe  may 

be  a  witness. 

5.  Free  passes,  franking  privileges,  etc., 


not  to  be  received  by  a  public  officer; 
penalty. 
6.  Removal  of  district  attorney  for  failure 
to    prosecute;    expenses   of   prosecu- 
tions for  bribery. 


§  i.    Oath  of  office. 

Members  of  the  Legislature,  and  all  officers  executive  and  judicial,  except  such  inferior 
officers  as  shall  be  by  law  exempted  shall,  before  they  enter  on  the  duties  of  their  re- 
spective offices,  take  and  subscribe  the  following  oath  or  affirmation:  "I  do  solemnly 
swear  (or  affirm)  that  I  will  support  the  Constitution  of  the  United  States,  and  the 
Constitution  of  the  State  of  New  York,  and  that  I  will  faithfully  discharge  the  duties 

of  the  office  of ,  according  to  the  best  of  my  ability;"  and  all  such  officers  who 

shall  have  been  chosen  at  any  election  shall,  before  they  enter  on  the  duties  of  their 
respective  offices,  take  and  subscribe  the  oath  or  affirmation  above  prescribed,  together 
with  the  following  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not  directly  or  indirectly 
paid,  offered  or  promised  to  pay,  contributed,  or  offered  or  promised  to  contribute  any 
money,  or  other  valuable  thing  as  a  consideration  or  reward  for  the  giving  or  with- 
holding a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and  have  not  made 
any  promise  to  influence  the  giving  or  withholding  any  such  vote,"  and  no  other  oath, 
declaration  or  test  shall  be  required  as  a  qualification  for  any  office  of  public  trust. 

Const.  1846,  art.  XII,  {  1,  amended  in  1874. 

§  2.    Official  bribery  and  corruption. 

Any  person  holding  office  under  the  laws  of  this  State  who,  except  in  payment  of  his 
legal  salary,  fees  or  perquisites,  shall  receive  or  consent  to  receive,  directly  or  indirectly, 
anything  of  value  or  of  personal  advantage,  or  the  promise  thereof,  for  performing  or 
omitting  to  perform  any  official  act,  or  with  the  express  or  implied  understanding  that 
his  official  action  or  omission  to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be 
deemed  guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of  any  existing 
statute  in  relation  to  the  offense  of  bribery. 

Const.  1846,  art.  XV,  8  1,  added  in  1874. 

§  3.    Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if  it  shall  be  received,  shall 
be  deemed  guilty  of  a  felony  and  liable  to  punishment,  except  as  herein  provided.  No 
person  offering  a  bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he  shall  not  be  liable  to 
civil  or  criminal  prosecution  therefor,  if  he  shall  testify  to  the  giving  or  offering  of 
such  bribe.  Any  person  who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  the 
officer  to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt  to  bribe,  which  is 
hereby  declared  to  be  a  felony. 

Const.  1846,  art  XV,  |  2,  added  in  1874. 

§  4.    Person  bribed  or  offering  a  bribe  may  be  a  witness. 

Any  person  charged  with  receiving  a  bribe,  or  with  offering  or  promising  a  bribe, 
shall  be  permitted  to  testify  in  his  own  behalf  in  any  civil  or  criminal  prosecution 
therefor. 

Const.  1846,  art.  XV,   8  8,  added  in  1874. 

§  5.  Free  passes,  franking  privileges,  etc.,  not  to  be  received  by  public  officer; 
penalty. 

No  public  officer,  or  person  elected  or  appointed  to  a  public  office,  under  the  laws  of 
this  State,  shall  directly  or  indirectly  ask,  demand,  accept,  receive  or  consent  to  receive 
for  his  own  use  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass,  free 
transportation,  franking  privilege  or  discrimination  in  passenger,  telegraph  or  telephone 
rates,  from  any  person  or  corporation,  or  make  use  of  the  same  himself  or  in  conjunc- 
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tion  with  another.  A  person  who  violates  any  provision  of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  forfeit  his  office  at  the  suit  of  the  Attorney-General. 
Any  corporation,  or  officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination,  shall  also  be  deemed  guilty  of  a  mis- 
demeanor and  liable  to  punishment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  transportation,  franking  privilege 
or  discrimination  hereby  prohibited,  shall  be  privileged  from  testifying  in  relation  thereto, 
and  he  shall  not  be  liable  to  civil  or  criminal  prosecution  therefor  if  he  shall  testify  to 
the  giving  of  the  same. 
New. 

§  6.  Removal  of  district  attorney  for  failure  to  prosecute;  expenses  of  prose- 
cutions for  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prosecute  a  person  charged  with 
the  violation  in  his  county  of  any  provision  of  this  article  which  may  come  to  his 
knowledge,  shall  be  removed  from  office  by  the  Governor,  after  due  notice  and  an  oppor- 
tunity of  being  heard  in  his  defense.  The  expenses  which  shall  be  incurred  by  any 
county,  in  investigating  and  prosecuting  any  charge  of  bribery  or  attempting  to  bribe 
any  person  holding  office  under  the  laws  of  this  State  within  such  county,  or  of  receiving 
bribes  by  any  such  person  in  said  county,  shall  be  a  charge  against  the  State,  and  tbeir 
payment  by  the  State  shall  be  provided  for  by  law. 

Const.   1846,  art.  XV,   {  4,  added  in  1874. 

ARTICLE  FOURTEENTH. 

§  1.  Amendment  to  constitution,  how  pro-  amendments;   officers;   rules;  vacan- 

posed,  voted  upon  and  ratified.  cies;  taking  effect. 

2.  Future  constitutional  conventions;  how  3.  Amendments  of  convention  and  legis- 

called;    election   of   delegates;    com-  lature  submitted  coincidently. 
pensation;    quorum;    submission    of 

§  i.    Amendments  to  constitution,  how  proposed,  voted  upon  and  ratified. 

Any  amendment  or  amendments  to  this  Constitution  may  be  proposed  in  the  Senate 
and  Assembly;  and  if  the  same  shall  be  agreed  to  by  a  majority  of  the  members  elected 
to  each  of  the  two  houses,  such  proposed  amendment  or  amendments  shall  be  entered 
on  their  journals,  and  the  yeas  and  nays  taken  thereon,  and  referred  to  the  Legislature 
to  be  chosen  at  the  next  general  election  of  senators,  and  shall  be  published  for  three 
months  previous  to  the  time  of  making  such  choice;  and  if  in  the  Legislature  so  next 
chosen,  as  aforesaid,  such  proposed  amendment  or  amendments  shall  be  agreed  to  by 
a  majority  of  all  the  members  elected  to  each  house,  then  it  shall  be  the  duty  of  the 
Legislature  to  submit  such  proposed  amendment  or  amendments  to  the  people  for  ap- 
proval in  such  manner  and  at  such  times  as  the  Legislature  shall  prescribe;  and  if 
the  people  shall  approve  and  ratify  such  amendment  or  amendments  by  a  majority  of  the 
electors  voting  thereon,  such  amendment  or  amendments  shall  become  a  part  of  the 
Constitution  from  and  after  the  first  day  of  January  next  after  such  approval. 

Const.  1846,  art.  XIII,  {   1. 

§  2.  Future  constitutional  conventions;  how  called;  election  of  delegates;  com- 
pensation; quorum;  submission  of  amendments;  officers;  rules;  vacancies;  taking 
effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine  hundred  and  sixteen, 
and  every  twentieth  year  thereafter,  and  also  at  such  times  as  the  Legislature  may  by 
law  provide,  the  question,  "Shall  there  be  a  convention  to  revise  the  Constitution  and 
amend  the  same?"  shall  be  decided  by  the  electors  of  the  State;  and  in  case  a  majority 
of  the  electors  voting  thereon  shall  decide  in  favor  of  a  convention  for  such  purpose, 
the  electors  of  every  senate  district  of  the  State,  as  then  organized,  shall  elect  three 
delegates  at  the  next  ensuing  general  election  at  which  members  of  the  Assembly  shall 
be  chosen,  and  the  electors  of  the  State  voting  at  the  same  election  Bhall  elect  fifteen 
delegates-at-large.  The  delegates  bo  elected  shall  convene  at  the  capitol  on  the  first  Tues- 
day of  April  next  ensuing  after  their  election,  and  shall  continue  their  session  until 
the  business  of  such  convention  shall  have  been  completed.  Every  delegate  shall  re- 
ceive for  his  services  the  same  compensation  and  the  same  mileage  as  shall  then  he 
annually  payable  to  the  members  of  the  Assembly.  A  majority  of  the  convention  shall 
constitute  a  quorum  for  the  transaction  of  business,  and  no  amendment  to  the  Coo- 
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stitution  shall  be  submitted  for  approval  to  the  electors  as  hereinafter  provided,  unless 
by  the  assent  of  a  majority  of  all  the  delegates  elected  to  the  convention,  the  yeas  and 
nays  being  entered  on  the  journal  to  be  kept.  The  convention  shall  have  the  power  to 
appoint  such  officers,  employees  and  assistants  as  it  may  deem  necessary,  and  fix  their 
compensation  and  to  provide  for  the  printing  of  its  documents,  journal  and  proceedings. 
The  convention  shall  determine  the  rules  of  its  own  proceedings,  choose  its  own  officers, 
and  be  the  judge  of  the  election,  returns  and  qualifications  of  its  members.  In  case  of 
a  vacancy,  by  death,  resignation  or  other  cause,  of  any  district  delegate  elected  to  the 
convention,  such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates  representing 
the  district  in  which  such  vacancy  occurs.  If  such  vacancy  occurs  in  the  office  of  a  dele- 
gate-at-large,  such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates-at-large. 
Any  proposed  constitution  or  constitutional  amendment  which  shall  have  been  adopted  by 
such  convention,  shall  be  submitted  to  a  vote  of  the  electors  of  the  State  at  the  time  and 
in  the  manner  provided  by  such  convention,  at  an  election  which  shall  be  held  not  less 
than  six  weeks  after  the  adjournment  of  such  convention.  Upon  the  approval  of  such 
constitution  or  constitutional  amendments,  in  the  manner  provided  in  the  last  preced- 
ing1 section,  such  constitution  or  constitutional  amendment,  shall  go  into  effect  on  the 
first  day  of  January  next  after  such  approval. 

Const.    1846,   art.  XIII,   §   2. 

§  3.    Amendments  of  convention  and  legislature  submitted  coincidently. 

Any  amendment  proposed  by  a  constitutional  convention  relating  to  the  same  subject 
as  an  amendment  proposed  by  the  Legislature,  coincidently  submitted  to  the  people 
for  approval  at  the  general  election  .held  in  the  year  one  thousand  eight  hundred  and 
ninety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be  deemed  to  supersede 
the  amendment  so  proposed  by  the  Legislature. 

New. 

ARTICLE  FIFTEENTH. 
$    1.  Time  of  taking  effect. 

§   i.    Time  of  taking  effect. 

This  Constitution  shall  be  in  force  from  and  including  the  first  day  of  January, 
one   thousand  eight  hundred  and  ninety-five,  except  as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany,  the  twenty-ninth  day 
of  September,  in  the  year  one  thousand  eight  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  one  hundred  and  nine- 
teenth. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names. 

JOSEPH  HODGES  CHOATE, 

President  <md  Delegale-at-Large. 
Charles  Elliott  Fitch, 

Secretary. 
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APPENDIX  2. 

GENERAL  CONSTRUCTION  LAW. 


Laws  of  1909,  Chapter  27.    Passed  February  17,  1909. 


(Supersedes  the  former  construction  law,  L.  1892,  c.  677,  which  was  entirely  repealed 
by  this  Act,  with  the  exception  of  the  last  sentence  of  $  24.) 


Art.  1.  Short  title  (§1). 

2.  Meaning  of  terms  (8§  10-58). 

3.  Ancient  statutes  and  resolutions  (§§ 

70-72). 

4.  References,  titles  and  head  notes  (§§ 

80,  81). 


5.  Effect  of  repeals  (§§  90-96). 

6.  Effect  of  consolidated  lawB  (§§  100, 

101). 

7.  Application  of  chapter  (§  110). 

8.  Laws  repealed;  when  to  take  effect 
120,  121). 


ARTICLE  1. 

SHORT  TITLE. 


§  1.  Short  title. 

§  i.    Short  title. 

This  chapter  shall  be  known  as  "General  Construction  Law." 


ARTICLE  2. 

MEANING  OF  TERMS. 


§  10. 
11. 

12. 

13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 

32. 

33. 

.   34. 


Acknowledge  and  acknowledgment. 

Acknowledgment  or  proof  of  instru- 
ment. 

Affidavit. 

Adjournment  of  meeting. 

Bond  and  undertaking. 

Chattels. 

Choose. 

Civil  code  and  criminal  code. 

Consolidated  laws. 

Day,  calendar. 

Day,  computation. 

Folio. 

Gender. 

Heretofore  and  hereafter. 

Holiday  and  half  holiday. 

Holiday  in  contractual  obligations. 

Judge. 

Last,  preceding,  next  and  following. 

Lunatic  and  lunacy. 

Men. 

Month,  computation. 

Month  in  statute,  contract  and  public 
or  private  instrument. 

Municipal  officers. 

Notice, 

Now. 


35.  Number,  singular  and  plural. 

36.  Oath,  affidavit  and  swear. 

37.  Person. 

38.  Property: 

39.  Property,  personal. 

40.  Property,  real. 

41.  Quorum  and  majority. 

42.  Register  of  county. 

43.  Seal  of  court,   public  officer  or  cor- 

poration. 

44.  Seal,  private. 

45.  Seal,  private  as  corporate  seal 

46.  Signature, 

47.  State. 

48.  Tense,  present. 

49.  Territory. 

50.  Time,  computation. 

51.  Time,  night. 

52.  Time,  standard. 

53.  Time,  use  of  standard. 

54.  Village. 

55.  Women. 

56.  Writing  and  written. 

57.  Tear,  common  and  leap. 

58.  Year  in  statute,  contract  and  public 

or  private  instrument. 


§  io.    Acknowledge  and  acknowledgment. 

The  terms  acknowledge  and  acknowledgment,  when  used  with  reference  to  the  execu- 
tion of  an  instrument  or  writing  other  than  a  deed  of  real  property,  include  a  com- 
pliance with  the  provisions  of  the  next  section  by  either  such  proof  or  acknowledgment 

§  ii.    Acknowledgment  or  proof  of  instrument. 

When  the  execution  of  any  instrument  or  writing  is  authorized  or  required  by  1»* 
to  be  acknowledged,  or  to  be  proven  so  as  to  entitle  it  to  be  filed  or  recorded  in  » 
public  office,  the  acknowledgment  may  be  taken  or  the  proof  made  before  any  officer 


J 
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then  and  there  authorized  to  take  the  acknowledgment  or  proof  of  the  execution  of  a 
deed  of  real  property  to  entitle  it  to  be  recorded  in  a  county  clerk's  office,  and  shall 
be  made  and  certified  in  the  same  manner  as  such  acknowledgment  or  proof  of  such 
deed, 

§  i  J.    Affidavit. 

When  an  affidavit  is  authorized  or  required  it  may  be  sworn  to  before  any  officer 
authorized  by  law  to  take  the  acknowledgment  of  deeds  in  this  State,  unless  a  par- 
ticular officer  is  specified  before  whom  it  is  to  be  taken. 

§  13.    Adjournment  of  meeting. 

Any  meeting  referred  to  in  section  41  of  this  chapter  may  be  adjourned  by  a  less 
number  than  a  quorum. 

§  14.    Bond  and  undertaking. 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given  shall  be  deemed  to 
have  been  complied  with  by  the  execution  of  an  undertaking  to  the  same  effect. 

§  15.    Chattels. 

The  term  chattels  includes  goods  and  chattels. 

§  16.    Choose. 

The  term  choose  includes  elect  and  appoint. 

§  17.    Civil  code  and  criminal  code. 

The  term  civil  code  means  the  code  of  civil  procedure.  The  term  criminal  code  means 
the  code  of  criminal  procedure. 

§  18.    Consolidated  Laws. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of  the  statutes  prepared  by 
the  board  of  statutory  consolidation  and  the  amendments  thereof. 

§  19.    Day,  calendar. 

A  calendar  day  includes  the  time  from  midnight  to  midnight.  Sunday  or  any  day  of 
the  week,  specifically  mentioned  means  a  calendar  day. 

§  20.    Day,  computation. 

A  number  of  days  specified  as  a  period  from  a  certain  day  within  which  or  after  or 
before  which  an  act  is  authorized  or  required  to  be  done  means  such  number  of  calendar 
days  exclusive  of  the  calendar  day  from  which  the  reckoning  is  made.  Sunday  or  a 
public  holiday,  other  than  a  half  holiday,  must  be  excluded  from  the  reckoning  if  it 
is  the  last  day  of  any  such  period,  or  if  it  is  an  intervening  day  of  any  such  period 
of  two  days.  In  computing  any  specified  period  of  time  from  a  specified  event,  the 
day  upon  which  the  event  happens  is  deemed  the  day  from  which  the  reckoning  is 
made.  The  day  from  which  any  specified  period  of  time'  is  reckoned  shall  be  excluded 
in  making  the  reckoning. 

Am'd  by  L.  1910,  c.  347  (in  effect  May  21,  1910). 

§  21.    Folio. 

A  folio  is  one  hundred  words,  counting  as  a  word  each  figure  necessarily  used. 

§  22.    Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the  neuter,  and  may  refer 
to  a  corporation,  or  to  a  board  or  other  body  or  assemblage  of  persons;  and,  when  the 
sense  so  indicates,  words  of  the  neuter  gender  may  refer  to  any  gender. 

§  23.    Heretofore  and  hereafter. 

Each  of  the  terms,  heretofore  and  hereafter,  in  any  provision  of  a  statute,  relates  to 
the  time  such  provision  takes  effect. 

§  24.    Holiday  and  half  holiday. 

The  term  holiday  includes  the  following  days  in  each  year:  The  first  day  of  January, 
known  as  New  Year's  day;  the  twelfth  day  of  February,  known  as  Lincoln's  birthday; 
the  twenty-second  day  of  February,  known  as  Washington's*  birthday;  the  thirtieth 
day  of  May,  known  as  Memorial  day;  the  fourth  day  of  July,  known  as  Independence 
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Day;  the  first  Monday  of  September,  known  as  Labor  day;  the  twelfth  day  of  October, 
known  as  Columbus  Day;  and  the  twenty-fifth  day  of  December,  known  as  Christmas 
day;  and  if  either  of  such  days  is  Sunday,  the  next  day  thereafter;  each  general  elec- 
tion day  and  each  day  appointed  by  the  president  of  the  United  States  or  by  the 
governor  of  this  State  as  a  day  of  general  thanksgiving,  general  fasting  and  prayer, 
or  other  general  religious  observances.  The  term  half  holiday  includes  the  period  from 
noon  to  midnight  of  each  Saturday  which  is  not  a  holiday. 
Am'd  by  L.  1909,  c.  112   (in  effect  March  28,  1009). 

§  25.    Holiday  in  contractual  obligations. 

Where  a  contract  by  its  terms  requires  the  payment  of  money  or  the  performance  of 
a  condition  on  a  public  holiday,  such  payment  may  be  made  or  condition  performed  on 
the  next  business  day  succeeding  such  holiday,  with  the  same  force  and  effect  as  if 
made  or  performed  in  accordance  with  the  terms  of  the  contract. 

§  26.    Judge. 

The  term  judge  includes  every  judicial  officer  authorized,  alone  or  with  others,  to 
hold  or  preside  over  a  court  of  record. 

§  27.    Last,  preceding,  next  and  following:. 

A  reference  to  the  last  or  preceding  section,  or  other  provision  of  a  statute,  means 
the  section  or  other  division  immediately  preceding,  and  a  reference  to  the  next  or 
following  section  or  other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

§  28.    Lunatic  and  lunacy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  unsoundness  of  mind  except  idiocy. 

§  29.    Men. 

The  term  men  includes  boys. 

§  30.    Month,  computation. 

A  number  of  months  after  or  before  a  certain  day  shall  be  computed  by  counting  such 
number  of  calendar  months  from  such  day,  exclusive  of  the  calendar  month  in  which 
such  day  occurs,  and  shall  include  the  day  of  the  month  in  the  last  month  so  counted 
having  the  same  numerical  order  in  days  of  the  month  as  the  day  from  which  the 
computation  is  made,  unless  there  be  not  so  many  days  in  the  last  month  so  counted, 
in  which  case  the  period  computed  shall  expire  with  the  last  day  of  the  month  so 
counted. 

§  31.    Month  in  statute,  contract  and  public  or  private  instrument. 

'In  a  statute,  contract  or  public  or  private  instrument,  unless  otherwise  provided  in 
such  contract  or  instrument  or  by  law,  the  term  month  means  a  calendar  month  and 
not  a  lunar  month. 

§  32.    Municipal  officers. 

A  reference  to  several  officers  of  a  municipal  corporation  holding  the  same  office, 
or  to  a  board  of  such  officers,  shall  be  deemed  to  refer  to  the  single  officer  holding 
such  office,  when  but  one  person  is  chosen  to  fill  such  office  in  pursuance  of  law. 

§  33>    Notice. 

When  a  notice  is  required  to  be  given  to  a  board  or  body,  service  of  such  notice  upon 
the  clerk  or  chairman  thereof  shall  be  sufficient. 

§  34.    Now. 

The  term  now  in  any  provision  of  a  statute,  referring  to  other  laws  in  force,  or  to 
persons  in  office,  or  to  any  facts  or  circumstances  as  existing,  relates  to  the  laws  in 
force,  or  to  the  person  in  office,  or  to  the  facts  or  circumstances  existing,  respectively, 
immediately  before  the  taking  effect  of  such  provision. 

§  35.    Number,  singular  and  plural. 

Words  in  the  singular  number  include  the  plural,  and  in  the  plural  number  include  the 
singular. 
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§  36.    Oath,  affidavit  and  swear. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by  law  of  attesting  the 
truth  of  that  which  ia  stated.  The  term  swear  includes  every  mode  authorized  by  law 
for  administering  an  oath. 

§  37.    Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  association.  When  used  to 
designate  a  party  whose  property  may  be  the  subject  of  any  offense,  the  term  person  also 
includes  the  State,  or  any  other  State,  government  or  country  which  may  lawfully  own 
property  in  the  State. 

§  38.    Property. 

The  term  property  includes  real  and  personal  property. 

§  39.    Property,  personal. 

The  term  personal  property  includes  chattels,  money,  things  in  action,  and  all  written 
instruments  themselves,  as  distinguished  from  the  rights  or  interests  to  which  they 
relate,  by  which  any  right,  interest,  lien  or  incumbrance  in,  to  or  upon  property,  or 
any  debt  or  financial  obligation  is  created,  acknowledged,  evidenced,  transferred,  dis- 
charged or  defeated,  wholly  or  in  part,  and  everything,  except  real  property,  which 
may  be  the  subject  of  ownership. 

Oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands  leased  for  oil  pur- 
poses and  oil  interests,  and  rights  held  under  and  by  virtue  of  any  lease  or  contract  or 
other  right  or  license  to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  personal 
property  for  all  purposes  except  taxation. 

§  40.    Property,  real. 

The  term  real  property  includes  real  estate,  lands,  tenements  and  hereditaments, 
corporeal  and  incorporeal. 

§  41.    Quorum  and  majority. 

Whenever  three  or  more  public  officers  are  given  any  power  or  authority,  or  three 
or  more  persons  are  charged  with  any  public  duty  to  be  performed  or  exercised  by  them 
jointly  or  as  a  board  or  similar  body,  a  majority  of  all  such  persons  or  officers  at  a 
meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law  duly  adopted  by  such  board 
or  body,  or  at  any  duly  adjourned  meeting  of  such  meeting,  or  at  any  meeting  duly 
held  upon  reasonable  notice  to  all  of  them,  may  perform  and  exercise  such  power,  author- 
ity or  duty,  and  if  one  or  more  of  such  persons  or  officers  shall  have  died  or  have 
become  mentally  incapable  of  acting,  or  shall  refuse  or  neglect  to  attend  any  such  meet- 
ing, a  majority  of  the  whole  number  of  such  persons  or  officers  shall  be  a  quorum  of 
such  board  or  body,  and  a  majority  of  a  quorum,  if  not  less  than  a  majority  of  the 
whole  number  of  such  persons  or  officers,  may  perform  and  exercise  any  such  power, 
authority  or  duty. 

§  43.    Register  of  county. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county  shall  be  deemed  to  be  a 
complr  nee  with  any  provision  of  law  authorizing  or  requiring  such  act  to  be  done 
by  the  county  clerk  of  such  county,  and  any  instrument  or  writing  filed,  entered  of 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a  county,  shall  be  deemed 
to  be  a  compliance  with  any  provision  of  law  authorizing  or  requiring  such  paper  to 
be  filed,  entered  or  recorded,  as  the  case  may  be,  in  the  office  of  the  clerk  of  such 
county.  The  term  county  clerk  when  used  in  relation  to  conveyances  of  real  property 
or  the  filing  or  recording  of  instruments  which  are  or  may  be  filed  in  the  office  of  the 
register  of  a  county,  shall  include  the  register  of  each  county  in  which  there  is  a 
register. 

§  43.    Seal  of  court,  public  officer  or  corporation. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  impressed  directly  upon  the 
instrument  or  writing  to  be  sealed,  or  upon  wafer,  wax  or  other  adhesive  substance 
affixed  thereto,  or  upon  paper,  or  other  similar  substance  affixed  thereto  by  mucilage  or 
other  adhesive  substance. 

§  44.    Seal,  private. 

The  private  seal  of  a  person,  other  than  a  corporation,  to  any  instrument  or  writing 
shall  consist  of  a  wafer,  wax  or  other  similar  adhesive  substance  affixed  thereto,  or  of 
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paper  or  other  similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive  sub- 
stance, or  of  the  word  ''seal/'  or  the  letters  "L.  S.,"  opposite  the  signature. 

§  45.    Seal,  private  as  corporate  seal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name  of  a  corporation,  which 
shall  not  have  adopted  a  corporate  seal,  by  the  proper  officers  of  the  corporation  under 
their  private  seals,  shall  be  deemed  to  have  been  executed  under  the  corporate  seal. 

§  46.    Signature. 

The  term  signature  includes  any  memorandum,  mark  or  sign,  written  or  placed 
upon  any  instrument  or  writing  with  intent  to  execute  or  authenticate  such  instrument 
or  writing. 

§  47-    State. 

The  term  State,  when  used  generally  to  include  every  State  of  the  United  States, 
includes  also  every  territory  of  the  United  States  and  the  District  of  Columbia. 

§  48.    Tense,  present. 

Words  in  the  present  tense  include  the  future. 

§  49.    Territory. 

The  term  territory  when  used  generally  to  include  every  territory  of  the  United 
States,  includes  also  the  District  of  Columbia.  1 

§  50.    Time,  computation. 

Time  shall  continue  to  be  computed  in  this  State  according  to  the  Gregorian  or  new 
style.    The  first  day  of  each  year  after  the  year  seventeen  hundred  and  fifty-two  is 

the  first  day  of  January,  according  to  such  style.  i 

i 

§  51.    Time,  night. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

§  52.    Time,  standard. 

The  standard  time  throughout  this  State  is  that  of  the  seventy-fifth  meridian  of 
longitude  west  from  Greenwich,  and  all  courts  and  public  officers,  and  legal  and  official 
proceedings,  shall  be  regulated  thereby. 

§  53.    Time,  use  of  standard. 

Any  act  required  by  or  in  pursuance  of  law  to  be  performed  at  or  within  a  pre- 
scribed time,  shall  be  performed  according  to  the  standard  time. 

§  54.    Village. 

The  term  village  means  an  incorporated  village. 

§  55-    Women. 

The  term  women  includes  girls. 

§  56.    Writing  and  written. 

The  terms  writing  and  written  include  every  legible  representation  of  letters  upon  a 
material  substance,  except  when  applied  to  the  signature  of  an  instrument. 

§  57.    Year,  common  and  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the  year  in  the  same  regular 
course  in  the  future,  every  year,  the  number  of  which  in  the  Christian  era  is  a  multiple 
of  four,  is  a  bissextile  or  leap  year  consisting  of  three  hundred  and  sixty-six  days, 
unless  such  number  of  the  year  is  a  multiple  of  one  hundred  and  the  first  two  figures 
thereof  treated  as  a  separate  number  is  not  a  multiple  of  four,  and  every  year  which  is 
not  a  leap  year  is  a  common  year  consisting  of  three  hundred  and  sixty-five  days. 

§  58.    Year  in  statute,  contract  and  public  or  private  instrument. 

The  term  year  in  a  statute,  contract  or  any  public  or  private  instrument,  means  three 
hundred  and  sixty- five  days,  but  the  added  day  of  a  leap  year  and  the  day  immediately 
preceding  shall  for  the  purpose  of  such  computation  be  counted  as  one  day.  In  a  statute, 
contract  or  public  or  private  instrument,  the  term  year  means  twelve  months,  the  term 
half  year,  six  months,  and  the  term  a  quarter  of  a  year,  three  months. 
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ARTICLE  3. 
ANCIENT  STATUTES  AND  RESOLUTIONS. 


72.  Resolutions  of  the  congress  of  the  col- 
ony and  the  convention  of  New  York 
inoperative. 


§  70.  Statutes  of  England  and  Great  Britain 
inoperative  in  this  State. 
71.  Acts  of  the  legislature  of  the  colony  of 
New  York  inoperative. 

§  70.    Statutes  of  England  and  Great  Britain  inoperative  in  this  State. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed  to  have  had  any  force 
or  effect  in  this  State  since  May  1,  1788. 

§  71.    Acts  of  the  legislature  of  the  colony  of  New  York  inoperative. 

Acts  of  the  legislature  of  the  colony  of  New  York  shall  not  be  deemed  to  have  had 
any  force  or  effect  in  this  State  since  December  29,  1828. 

§  73.  Resolutions  of  the  congress  of  the  colony  and  the  convention  of  New 
York  inoperative. 

The  resolutions  of  the  congress  of  the  colony  of  New  York  and  of  the  convention  of 
the  State  of  New  York,  shall  not  be  deemed  to  be  the  laws  of  this  State  hereafter. 

ARTICLE  4. 

REFERENCES,   TITLES   AND   HEAD   NOTES. 

§  80.  References  to  repealed  provisions.  81.  Titles  and  head  notes. 

§  80.    References  to  repealed  provisions. 

If  any  provision  of  a  law  be  repealed  and,  in  substance,  re-enacted,  a  reference  in  any 
law  to  such  repealed  provision  shall  be  deemed  a  reference  to  such  re-enacted  provision. 

§  81.    Titles  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or  the  head  note  of  a  section 
shall  be  amended  or  repealed  in  the  body  of  the  statute,  or  if  a  new  article  or  other 
division  having  a  title,  or  a  new  section  having  a  new  head  note  be  added  to  a  statute, 
the  corresponding  title  or  head  note,  if  any,  in  an  abstract  of  contents  at  the  beginning 
of  the  article  or  other  division  of  the  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference  thereto. 

ARTICLE  5. 

EFFECT  OF  REPEALS. 


§  90.  Effect  of  the  repeal  of  a  repealing 
statute. 

91.  Effect  of  the  repeal  of  a  statute  upon 

amendments  thereof. 

92.  Effect  of  the  repeal  of  an  amending 

statute. 

93.  Effect  of  repealing  statute  upon  ex- 

isting, rights. 


94.  Effect  of  repealing  statute  upon  pend- 

ing actions  and  proceedings. 

95.  Effect  of  the  repeal  of  a  statute  by  an- 

other statute  substantially  re-enact- 
ing the  former. 

96.  Effect  of  hyphen  in  schedule  of  re- 

peals. 


§  90.    Effect  of  the  repeal  of  a  repealing  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a  statute,  which  repeals 
any  provision  of  a  prior  statute,  does  not  revive  such  prior  provision. 

§  91.    Effect  of  the  repeal  of  a  statute  upon  amendments  thereof. 

The  repeal  by  the  consolidated  laws  of  a  statute  includes  a  statute  amendatory  of 
the  statute  repealed. 

§  92.    Effect  of  the  repeal  of  an  amending  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a  statute,  which  amends 
a  provision  of  a  prior  statute,  leaves  such  prior  provision  in  force  unless  the  amendatory 
statute  be  a  substantial  re-enactment  of  the  statute  amended. 

§  93.    Effect  of  repealing  statute  upon  existing  rights. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  impair  any  act  done,  offense 
committed,  or  right  accruing,  accrued  or  acquired,  or  liability,  penalty,  forfeiture  or 
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punishment  incurred  prior  to  the  time  such  repeal  takes  effect,  but  the  same  may  be 
enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
as  if  such  repeal  had  not  been  effected. 

§  94.    Effect  of  repealing  statute  upon  pending  actions  and  proceedings. 

Unless  otherwise  specially  provided  by  law,  all  actions  and  proceedings,  civil  or 
criminal,  commenced  under  or  by  virtue  of  any  provision  of  a  statute  so  repealed,  and 
pending  immediately  prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such  provisions  were  not 
so  repealed. 

§  95.  Effect  of  the  repeal  of  a  statute  by  another  statute  substantially  re- 
enacting  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  substantial  re-enactments 
of  provisions  of  the  prior  law,  shall  be  construed  as  a  continuation  of  such  provisions 
of  such  prior  law,  modified  or  amended  according  to  the  language  employed,  and  not  ae 
new  enactments. 

§  96.    Effect  of  hyphen  in  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consolidated  laws  are  connected  by 
a  hyphen  both  such  numbers  are  included  as  well  as  all  intermediate  numbers. 

ARTICLE  6. 

EFFECT  OF  CONSOLIDATED  LAWS. 


§100.  Effect  of  consolidation  upon  laws 
passed  at  same  session  or  before 
consolidation  takes  effect. 


101.  Effect  of  Consolidated  Laws  and 
Code  of  Civil  Procedure  on  Penal 
and  Criminal  Codes. 


§  100.  Effect  of  consolidation  upon  laws  passed  at  same  session  or  before  con- 
solidation takes  effect. 

No  provision  of  any  chapter  of  the  consolidation  of  the  general  laws,  of  which  this 
chapter  is  a  part,  shall  supersede  or  repeal  by  implication  any  law  passed  at  the  same 
session  of  the  legislature  at  which  any  such  chapter  was  enacted,  or  passed  after  the 
enactment  of  any  such  chapter  and  before  it  shall  have  taken  effect;  and  an  amendatory 
law  passed  at  such  session  or  at  any  subsequent  session  begun  before  any  such  chapter 
takes  effect,  shall  not  be  deemed  repealed,  unless  specifically  designated  in  the  repealing 
schedule  of  such  chapter. 

§  101.    Effect  of  consolidated  laws  on  penal  law  and  civil  and  criminal  codes. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  repeal  or  otherwise  affect  any 
provision  of  the  Penal  Law,  Code  of  Civil  Procedure  or  Code  of  Criminal  Procedure 
unless  expressly  so  stated. 

ARTICLE  7. 

APPLICATION  OF  CHAPTER. 

§  110.  Application  of  chapter. 

§  no.    Application  of  chapter. 

This  chapter  is  applicable  to  every  statute  unless  its  general  object,  or  the  context 
of  the  language  construed,  or  other  provisions  of  law  indicate  that  a  different  meaning 
or  application  was  intended  from  that  required  to  be  given  by  this  chapter. 

ARTICLE  8. 

LAWS   REPEALED;    WHEN   TO   TAKE  EFFECT. 

§  120.  Laws  repealed.  121.  When  to  take  effect. 

§  1  jo.    Laws  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that  portion  specified  in  the 
last  column  is  hereby  repealed. 

§  131.    When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 
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APPENDIX  8. 

RULES  OF  THE  COURT  OF  APPEALS. 

NOTICE* 

The  first  Monday  of  each  session  only  will  be  a  motion  day,  on  which  oral  arguments 
will  he  heard  in  original  motions.  Original  motions  may  be  submitted,  without  oral 
argument,  on  any  Monday  when  the.  court  is  in  session,  provided  they  are  submitted 
by  both  sides. 

After  the  day  calendar  is  made  up— at  6  o'clock  P.  m. — stipulations  are  too  late.  The 
clerk  has  then  no  power  to  leave  a  number  off. 

The  full  number  of  cases  and  points  (16)  are  required,  without  which  appeals  may 
not  be  heard. 

The  "Order  Calendar"  is  composed  of  preferred  causes,  and  the  notice  of  argument 
must  claim  the  preference  as  an  appeal  "entitled  to  be  hearfl  under  Rule  XI."  Appeals 
from  orders  should  be  noticed  for  the  first  Monday  of  a  session. 

The  county  clerk's  certificate,  or  waiver  thereof  under  section  3301,  Code  of  Civil 
Procedure,  are  necessary  parts  of  the  printed  case  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes  in  which  the  returns 
are  filed,  at  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend  to  argue  causes  on 
the  general  calendar,  should  send  their  residence  addresses  to  the  clerk,  and  should 
promptly  notify  him  of  changes  in  their  office  addresses. 

The  daily  sessions  of  the  court  are  held  from  2  o'clock  P.  m.  to  6  o'clock  P.  m.,  except 
Fridays  only,  when  it  will  sit  from  10  a.m.  to  2  p.m. 

Every  exhibit  presented  to  the  court  should  be  plainly  marked  with  the  address  of 
the  counsel  presenting  the  same,  as  well  as  the  title  of  the  cause. 

The  clerk  always  submits  for  counsel  who  are  absent  when  their  cases  are  called  for 
argument,  provided  their  papers  have  been  filed,  as  directed  by  Rule  7. 

Requests  for  copies  of  opinions  should  be  addressed  to  the  State  Reporter,  Albany, 
N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  7  to  be  filed  with  the  clerk 
must  be  bound  in  light-colored  (not  dark)  paper,  and  should  not  be  sent  to  the  clerk 
for  filing  until  after  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  bar  are  printed  in  the  New  York 
Law  Journal,  which  is  the  legal  publication  through  which  the  clerk  endeavors  to  reach 
the  legal  profession. 

Attention  of  attorneys  is  called  to  Rule  7,  which  will  be  strictly  enforced. 

RULES. 

RULE  I. 

Appellant  to  file  return;  effect  of  omission. — If  the  appellant  shall  not  cause  the 
proper  return  to  be  made  and  filed  with  the  clerk  of  this  court  within  the  time  pre- 
scribed by  law  (Code  Civil  Pro.,  §  1315),  the  respondent  may,  by  notice  in  writing, 
require  such  return  to  be  filed  within  ten  days  after  the  service  of  the  notice,  and  if 
the  return  be  not  filed  in  pursuance  of  such  notice,  the  appellant  shall  be  deemed  to 
have  waived  the  appeal.  On  an  affidavit  proving  that  the  appeal  was  perfected,  and 
the  service  of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has  been  filed, 
the  respondent  may  enter  an  order  with  the  clerk  dismissing  the  appeal  for  want  of 
prosecution,  with  costs,  and  the  court  below  may  thereupon  proceed  as  though  there 
had  been  no  appeal. 

RULE  II. 

Further  return  may  be  ordered. — If  the  return  made  by  the  clerk  of  the  court  below 
shall  be  defective,  either  party  may,  on  an  affidavit,  specifying  the  defect,  and  on  notice 
to  the  opposite  party,  apply  to  one  of  the  judges  of  this  court  for  an  order,  that  the 
clerk  make  a  further  return  without  delay. 
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RULE  m. 

Attorneys  and  guardians  below  to  continue  to  act. — The  attorneys  and  guardians 
ad  litem  of  the  respective  parties  in  the  court  below  shall  be  deemed  the  attorneys 
and  guardians  of  the  same  parties  respectively,  in  this  court,  until  others  shall  be 
retained  or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse  party. 

RULE  IV. 

Appellant  to  make  a  case;  its  form. — In  all  calendar  causes  a  case  shall  be  made 
by  the  appellant,  which  shall  consist  of  a  copy  of  the  return,  and  the  reasons  of  the 
court  below  for  its  judgment,  or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other  principal  matters. 
Every  opinion  in  the  cause  at  Special  Term,  as  well  as  at  the  Appellate  Division  of  the 
Supreme  Court,  relating  U>  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. — All  cases  and  points,  and  all 
other  papers  furnished  to  the  court  in  calendar  causes,  shall  be  printed  on  white  paper, 
as  provided  in  section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the  covers 
shall  be  of  light-colored  paper/  which  can  be  legibly  written  upon.  The  folio,  numbering 
from  the  commencement  to  the  end  of  the  case,  shall  be  printed  on  the  outer  margin 
of  the  page.  Small  pica,  leaded,  or  ten  point  leaded  with  four  to  pica  leads,  is  the 
smallest  letter  and  most  compact  mode  of  composition  which  is  allowed.  No  charge 
for  printing  the  papers  mentioned  in  this  rule  shall  be  allowed  as  a  disbursement  in  a 
cause;  unless  the  requirements  of  the  preceding  sentence  .shall  be  shown,  by  affidavit, 
to  have  been  complied  with  in  all  papers  printed. 

RULE  VI. 

Appellant  to  serve  copies  of  case;  effect  of  his  default. — Within  forty  days  after 
the  appeal  is  perfected,  the  appellant  shall  serve  three  printed  copies  of  the  case  on 
the  attorney  of  the  adverse  party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice 
in  writing,  require  the  service  of  such  copies  within  ten  days  after  service  of  the 
notice,  and,  if  the  copies  be  not  served  in  pursuance  of  such  notice,  the  appellant 
shall  be  deemed  to  have  waived  the  appeal;  and  on  an  affidavit  proving  the  default 
and  the  service  of  such  notice,  the  respondent  may  enter  an  order  with  the  clerk  dis- 
missing the  appeal  for  want  of  prosecution,  with  costs,  and  the  court  below  may  there- 
upon proceed  as  though  there  had  been  no  appeal. 

RULE  VII. 

Copies  of  cases  and  points. — At  least  twenty  days  before  a  cause  is  placed  on  the 
day  calendar,  the  appellant  shall  file  with  the  clerk  eighteen  printed  copies  of  the 
case,  and  shall  at  the  same  time  file  with  the  clerk  eighteen  printed  copies,  and  serve 
on  the  attorney  or  counsel  for  the  respondent  three  printed  copies,  of  the  points  to  be 
relied  on  by  him,  with  a  reference  to  the  authorities  to  be  cited.  Within  ten  days  after 
such  service,  the  respondent  shall  file  with  the  clerk  eighteen  printed  copies,  and  serve 
on  the  attorney  or  counsel  for  the  appellant  three  printed  copies,  of  the  points  to  be 
relied  on  by  him,  with  a  reference  to  the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in  reply,  he  shall  file  with 
the  clerk  eighteen  printed  copies  thereof  and  serve  three  printed  copies  on  the  attorney 
or  counsel  for  the  respondent,  within  five  days  after  receipt  of  the  respondent's  points; 
and  no  supplemental  points  will  be  allowed  from  either  side  unless  especially  requested 
by  the  court. 

No  points  will  be  received  by  the  court  on  argument  or  submission,  unless  they  shall 
have  been  filed  and  served  as  above  provided;  except  that  in  appeals  under  Rule  XI, 
noticed  for  the  first  Monday  of  a  session,  and  in  causes  upon  a  new  general  calendar 
to  be  heard  during  the  first  two  weeks  of  any  session  at  which  such  new  calendar  is 
taken  up,  the  parties  shall  file  the  printed  cases  and  file  and  serve,  or  exchange,  the 
printed  points,  at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of  as  follows:  One  copy 
■hall  be  furnished  to  each  of  the  judges;  one  copy  shall  be  kept  by  the  clerk,  with 
the  records  of  the  court;  one  copy  shall  be  deposited  in  the  State  Library;  one  copy 
shall  be  deposited  in  each  branch  of  the  library  of  the  Court  of  Appeals;  one  copy 
shall  be  deposited  in  the  library  of  the  New  York  Law  Institute;  one  copy  shall  be 
deposited  in  the  Law  Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Ia* 
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Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  be  delivered  to  the  reporter. 
(Amended  October'  13,  1910.) 

RULE  VIII. 

Statement  and  discussion  of  facts. — In  all  causes  each  party  shall  briefly  state 
upon  his  printed  points,  in  a  separate  form,  the  leading  facts  which  he  deems  estab- 
lished, with  a  reference  to  the  folios  where  the  evidence  of  such  facts  may  be  found. 
And  the  court  will  not  hear  an  extended  discussion  upon  any  mere  question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  judges  as  may  be  absent  at  the 
time  of  the  argument,  unless  objection  to  such  submission  by  counsel  arguing  the  cause 
be  then  made. 

RULE  IX. 

Criminal  causes. — Appeals  in  criminal  causes  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  on  said  calendar,  may  be  put  upon  the  calendar  at  any  time, 
and  brought  on  for  a  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar  for  the  day  for 
which  they  shall  be  noticed  or  upon  which  the  cause  shall  be  ordered  by  the  court,  or 
stipulated  by  the  parties,  to  be  heard. 

RULE  X. 

Submission  and  reservation  of  causes. — Causes  will  not  be  received  upon  submis- 
sion, until  reached  in  the  regular  call  of  the  calendar.  No  reservation  will  be  made 
of  any  of  the  first  eight  causes,  unless  on  account  of  sickness,  or  of  an  engagement 
elsewhere  in  the  actual  trial,  or  argument,  of  another  cause,  commenced  before  the 
term  of  this  court,  or  of  other  inevitable  necessity,  to  be  shown  by  affidavit.  Other 
causes  may  be  reserved  upon  reasonable  cause  shown,  or  by  stipulation  of  parties  filed 
with  the  clerk;  but  no  cause  shall  be  so  reserved  by  stipulation  after  the  same  has 
been  placed  upon  the  day  calendar. 

Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order  to  be  called,  have 
priority  among  each  other  according  to  the  time  of  filing  the  stipulations  with  the 
clerk,  and  shall  follow  next  in  order  the  undisposed  of  causes  of  the  calendar  for  the 
day  previous.    Default  may  be  taken  in  them. 

No  reserved  cause,  whether  reserved  generally  or  for  a  particular  day,  will  be  called 
before  its  number  is  reached  on  the  regular  call  of  the  calendar. 

RULE  XL 

Motions  and  appeals  from  orders. — Motions,  appeals  from  final  orders  in  special 
proceedings,  from  interlocutory  judgment  and  from  orders  in  actions  and  special  pro- 
ceedings, certified  to  this  court  by  the  Appellate  Division  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for,  and  will  be  heard  on,  the  first  Monday 
of  each  session  of  the  court,  before  taking  up  the  general  calendar.  Notices  of  argu- 
ment of  appeals  within  this  rule  must  contain  the  claim  that  the  appeal  is  one  entitled 
to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session  only;  but  they  may  be 
submitted  without  oral  argument  on  any  Monday  when  the  court  is  in  session;  provided 
they  are  submitted  by  both  sides  and  the  papers  are  filed  with  the  clerk  on  or  before 
the  preceding  Friday.  If  either  party  demands  an  oral  argument  of  a  motion  noticed 
for  any  other  than  the  first  Monday  of  a  session,  the  motion  will  go  over  to  the  first 
Monday  of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear  to  oppose,  it  will  be 
granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been  noticed,  the  opposing  party 
will  be  entitled,  on  applying  to  the  court  at  the  close  of  the  motions  for  that  day,  to  a 
rule  denying  the  motion,  with  costs. 

RULE  XII. 

Call  of  calendar. — Eight  causes  only  will  be  called  on  any  day;  but,  after  such  call, 
causes  ready  on  both  sides  will  be  heard  in  their  order.  Any  cause  which  is  regularly 
called  and  passed,  without  postponement  by  the  court  for  good  cause  shown  at  the  time 
of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as  of  course,  on  filing 
with  the  clerk  a  note  of  the  proposed  exchange,  with  the  numbers  of  the  causes,  signed 
by  the  respective  attorneys  or  counsel.  Upon  all  subsequent  calendars,  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the  return  in  the  other. 
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In  like  manner,  a  cause  not  upon  the  calendar,  in  which  an  appeal  to  this  court  has 
been  perfected  and  the  return  duly  filed  with  the  clerk,  may  be  exchanged,  as  of  course, 
for  another  cause  upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  the  date  of  filing  return 
in  the  cause  not  upon  the  calendar,  signed  by  the  respective  attorneys  or  counsel,  and, 
also,  a  stipulation  of  the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
down  the  same  for  argument  in  place  of  the  calendar  cause  when  reached,  with  the  same 
effect  as  if  duly  noticed. 

Upon  all  subsequent  calendars,  each  of  said  causes  will  take  the  place  due  to  the  date 
of  filing  the  return  in  the  other. 

RULE  XIII. 

Time  of  argument* — In  the  argument  of  a  cause  not  more  than  two  hours  shall  be 
occupied  by  counsel  on  either  side,  except  by  the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than  thirty  minutes  shall  be 
occupied  by  the  appellant's  counsel,  nor  more  than  twenty-five  minutes  by  the  respond- 
ent's counsel;  unless  express  permission  be  given  by  the  court  and  the  cause  placed 
at  the  foot  of  the  order  calendar. 

RULE  XIV. 

Preferred  causes. — No  causes  are  entitled  to  any  preference  upon  the  calendar  except 
such  as  is  given  by  law  or  the  special  order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice  of  argument  to  the  oppo- 
site party  and  to  the  clerk;  and  he  must  also  state  the  ground  of  such  preference,  so  as 
to  show  to  which  of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE  XV. 

Defaults. — Judgments  of  reversal  by  default  will  not  be  allowed.  When  a  cause  is 
called  in  its  order  on  the  calendar,  if  the  appellant  fails  to  appear  and  furnish  the 
court  with  the  papers  required,  and  argue  or  submit  his  cause,  judgment  of  affirmance 
by  default  will  be  ordered  on  motion  of  the  respondent.  If  the  appellant  only  appears, 
he  may  either  argue  or  submit  the  cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and  no  other  disposition  shall 
be  made  thereof,  the  appeal  shall  be  dismissed,  without  costs,  and  an  order  shall  be 
entered  accordingly,  which  shall  be  absolute  unless  upon  application  made  and  good 
cause  shown,  upon  notice  to  the  opposite  party  within  ten  days,  if  the  court  is  in  ses- 
sion, and  if  not,  on  the  first  motion  day  of  the  next  session,  the  court  shall  revoke  said 
order  and  restore  said  appeal. 

RULE  XVI. 

Remittitur. — The  remittitur  shall  contain  a  copy  of  the  judgment  of  this  court  and 
the  return  made  by  the  clerk  below,  and  shall  be  sealed  with  the  seal  and  signed  by 
the  clerk  of  this  court. 

RULE  XVII. 

Affirmance  by  default. — When  a  judgment  or  order  shall  be  affirmed  by  the  default 
of  the  appellant,  the  remittitur  shall  not  be  sent  to  the  court  below,  unless  this  court 
shall  otherwise  direct,  until  ten  days  after  notice  of  the  affirmance  shall  have  been 
served  by  the  attorney  for  the  respondent  on  the  attorney  for  the  appellant  and  proof 
thereof  filed  with  the  clerk.  Service  of  the  notice  shall  be  proved  to  the  clerk  by 
affidavit,  or  by  the  written  admission  of  the  attorney  on  whom  it  was  served. 

RULE  XVIII. 

Enlarging  time;  revoking  orders. — The  time  prescribed  by  these  rules  for  doing 
any  act  may  be  enlarged  by  the  court  or  by  any  of  the  judges  thereof;  and  any  of  the 
judges  may  make  orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the  terms  of  the  order.  Any 
order  may  be  revoked  or  modified  by  the  judge  who  made  it;  or,  in  case  of  his  absence 
or  inability  to  act,  by  any  of  the  other  judges. 

RULE  XIX. 
Calendars. — When  a  new  calendar  is  ordered  by  the  court,  the  clerk  shall  place  thereon 
all  causes  in  which  notices  of  argument,  with  proof  or  admission  of  service,  have  been 
filed  in  his  office;   and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
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returns  have  been  filed  in  his  office;   and  the  causes  so  put  on  the  calendar  by  the 
direction  of  the  court  will  be  heard  in  their  order  as  if  regularly  noticed. 

RULE  XX. 

Motions  for  reargument. — Motions  for  reargument  must  be  submitted  on  printed 
briefs,  without  oral  argument,  on  notice  to  the  adverse  party,  stating  briefly  the  ground 
upon  which  a  reargument  is  asked,  and  the  points  supposed  to  have  been  overlooked 
or  misapprehended  by  the  court,  with  proper  reference  to  the  particular  portion  of  the 
case  and  to  the  authorities  relied  upon. 


RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSION  OF 

ATTORNEYS  AND  COUNSELORS-AT-LAW.* 

(Adopted  December  2,  1895.    Amended  April,  1&08,  May  17,  1911.     In  effect 

July  1,  1911.) 

RULE  I. 

No  person  shall  be  admitted  to  practice  as  an  attorney  or  counselor  in  any  court  of 
record  of  the  State  except  upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  admitting  him  to  the  bar  and  licensing  him  to  practice  upon  compliance  with 
these  rules. 

RULE  TL 

The  following  classes  of  persons  may  in  the  discretion  of  the  Appellate  Division  be 
admitted  and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  five  years  as  a  member 
of  the  bar  in  the  highest  law  court  in  any  other  State  or  territory  of  the  American 
Union  or  in  the  District  of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five  years  in  another 
country  whose  jurisprudence  is  based  on  the  principles  of  the  English  common  law. 

3.  Any  American  citizen  domiciled  in  a  foreign  country  whose  jurisprudence  is  based 
on  the  principles  of  the  English  common  law  holding  a  diploma  or  degree  which  would 
entitle  him  to  practice  law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 

Any  person  admitted  under  this  rule  must  possess  the  other  qualifications  required 
by  these  rules  and  must  produce  a  letter  of  recommendation  from  one  of  the  judges 
of  the  highest  law  court  of  such  other  State  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  State  or  foreign  jurisdiction  may  in  the 
discretion  of  any  court  of  record  be  admitted  pro  hac  vice  to  participate  in  the  trial  or 
argument  of  any  cause  in  which  he  may  be  employed. 

RULE  III. 

Three  classes  of  persons  may  be  admitted  to  the  bar  upon  examination: 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  been  admitted  as  attorneys  and  have  practiced  three  years  in 
another  State  or  country. 

In  each  class  the  applicant  must  prove  by  his  own  affidavit  to  the  satisfaction  of  the 
State  Board  of  Law  Examiners  that  he  is  a  citizen  of  the  United  States,  twenty-one 
years  of  age,  stating  his  age,  and  an  actual  and  not  a  constructive  resident  of  the 
State  for  not  less  than  six  months  immediately  preceding  and  that  he  has  not  been 
examined  for  admission  to  practice  and  been  refused  admission  within  four  months, 
and  that  be  has  studied  law  in  the  manner  and  according  to  the  conditions  in  these 
rules  prescribed. 

Applicants  in  the  first  class  (i.  e.,  persons  who  are  not  graduates  of  a  college  or 
university)  must  have  studied  law  for  a  period  of  four  years.  Such  an  applicant  may 
pursue  his  course  of  law  study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 
attorney;  or  partly  by  serving  such  clerkship  and  partly  by  attending  a  law  school; 
but  every  such  applicant  must  serve  such  clerkship  for  a  period  of  at  least  one  year 

*  See  also  Judiciary  Law  IS  468,  469,    and  Penal  Law  If  270,  271. 
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continuously  either  before  examination  by  the  State  Board  of  Law  Examiners  or  after 
such  examination  and  prior  to  admission  to  the  bar. 

Applicants  in  the  second  class  (i.  e.,  persons  who  are  graduates  of  a  college  or  uni- 
versity) must  have  studied  law  for  a  period  of  three  years.  Such  an  applicant  may 
pursue  his  course  of  law  study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 
attorney;  or  wholly  by  attending  a  law  school;  or  partly  by  serving  such  clerkship  and 
partly  by  attending  a  law  school. 

Applicants  in  the  third  class  (i.  e.,  persons  who  have  been  admitted  as  attorneys  and 
have  practiced  three  years  in  another  State  or  country)  must  have  studied  law  for  a 
period  of  one  year  within  this  State  and  pursue  such  course  of  study  either  by  serving 
a  clerkship  or  by  attendance  upon  a  law  school  as  the  applicant  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  (i.  e.,  upon  examination)  may 
be  admitted  and  licensed  upon  producing  and  filing  with  the  court  the  certificate  of  the 
State  Board  of  Law  Examiners  that  the  applicant  has  satisfactorily  passed  the  examina- 
tion prescribed  by  these  rules  and  has  complied  with  their  provisions,  and  upon  pro- 
ducing and  filing  with  the  court,  in  the  case  of  applicants  in  the  first  class  (i.  e.,  persons 
who  are  not  graduates  of  a  college  or  university),  evidence  that  he  has  served  a  regular 
clerkship  of  one  year  in  this  State  with  an  attorney  or  attorneys  in  regular  practice,, 
either  before  or  after  having  passed  such  examination.  The  applicant  must  also  pro- 
duce and  file  evidence  that  he  is  a  person  of  good  moral  character  which  must  be  shown 
by  the  affidavits  of  two  reputable  persons  of  the  town  or  city  in  which  he  resides,  one 
of  whom  must  be  a  practicing  attorney  of  the  Supreme  Court.  Such  affidavits  most 
state  that  the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of  good  moral 
character  and  must  set  forth  in  detail  the  facts  upon  which  such  knowledge  is  based; 
but  such  affidavits  shall  not  be  conclusive  and  the  court  may  make  further  examination 
and  inquiry. 

If  the  applicant  be  a  graduate  of  a  college,  or  university,  he  must  have  pursued  the 
prescribed  course  of  law  study  after  his  graduation,  and,  if  he  be  a  person  admitted  to 
the  bar  of  another  State  or  country,  he  must  have  pursued  his  prescribed  period  of  law 
study  after  having  remained  as  a  practicing  attorney  in  such  other  State  or  country 
for  the  period  of  three  years. 

RULE  IV. 

All  candidates  for  admission  to  the  bar  upon  examination,  except  applicants  in  the 
third  class  mentioned  in  Rule  III  (i.  e.,  persons  who  have  been  admitted  and  have  prac- 
ticed three  years  in  another  State  or  country),  must  have  pursued  a  preliminary  course 
of  study  evidenced  by  graduation  from  a  college  or  university,  or  by  passing  a  Regents' 
examination  or  the  equivalent,  as  hereinafter  prescribed: 

Applicants  who  are  not  graduates  of  a  college,  or  university,  subject  to  the  limitations 
and  requirements  hereinafter,  in  this  subdivision  expressed,  or  members  of  the  bar  as 
above  described,  before  entering  upon  the  clerkship  or  attendance  at  a  law  school  herein 
prescribed  shall  have  passed  an  examination  conducted  under  the  authority  and  in  ac- 
cordance with  the  ordinances  and  rules  of  the  University  of  the  State  of  New  York,  in 
English,  three  years;  mathematics,  two  years;  Latin,  two  years;  science,  one  year; 
history,  two  years;  or  in  their  substantial  equivalents  as  defined  by  the  rules  of  the 
University,  and  shall  have  filed  a  certificate  of  such  fact,  signed  by  the  Commissioner 
of  Education,  with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall  be  to  return 
to  the  person  named  therein  a  certified  copy  of  the  same,  showing  the  date  of  such 
filing.  The  Regents  may  accept  as  the  equivalent  of  and  substitute  for  the  examination 
in  this  rule  prescribed,  either,  first,  a  certificate,  properly  authenticated,  of  having  suc- 
cessfully completed  a  full  year's  course  of  study  in  any  college,  or  university;  second, 
a  certificate,  properly  authenticated,  of  having  satisfactorily  completed  a  four  years' 
course  of  study  in  any  institution  registered  by  the  Regents  as  maintaining  a  satisfactory 
academic  standard;  or,  third,  a  Regents'  diploma, 

All  graduates  of  a  college  or  university  existing  under  the  government  or  laws  of  any 
foreign  country  other  than  those  where  English  is  the  language  of  the  people,  and  all 
applicants  who  apply  for  law  students'  certificates  upon  equivalents  or  substitutes,  as 
above  provided,  all  or  any  part  of  which  are  earned  or  issued  in  said  foreign  countries, 
shall  pass  the  Regents'  examination  in  second  year  English.  The  Regents'  certificate 
above  prescribed  shall  be  deemed  to  take  effect  as  of  the  date  of  the  completion  of  the 
Regents'  examination,  as  the  same  shall  appear  upon  said  certificate. 


App'x  3.  BUI.ES    OF   C*T  OF  APP.,    FOR   ADm'n   OF  ATT/yS.  5027 

RULE  V. 

The  provisions  of  these  rules  for  study  at  a  law  school  must  be  fulfilled  by  good  and 
regular  attendance  and  successfully  completing  the  prescribed  course  of  instruction  at 
an  incorporated  law  school,  or  a  law  school  connected  with  an  incorporated  college  or 
university,  having  a  law  department  organized  with  competent  instructors  and  professors, 
in  which  instruction  as  hereinafter  provided  is  regularly  given. 

Good  and  regular  attendance  upon  and  the  successful  completion  of  the  prescribed 
course  of  instruction  at  a  law  school,  the  school  year  of  which  shall  consist  of  not  less 
than  thirty-two  school  weeks,  exclusive  of  vacations,  in  which  not  less  than  ten  hours 
of  attendance  upon  law  lectures  or  recitations  of  such  prescribed  course,  to  be  given  or 
conducted  by  regular  members  of  the  faculty,  are  required  in  each  week,  shall  be  deemed 
a  year's  attendance  under  this  rule. 

The  same  period  of  time  shall  not  be  duplicated  for  different  purposes;  except  that 
a  student  attending  a  law  school,  as  herein  provided,  and  who,  during  the  vacations  of 
such  school,  not  exceeding  three  months  in  any  one  year,  shall  pursue  his  studies  in  the 
office  of  a  practicing  attorney,  shall  be  allowed  to  count  the  time  so  occupied  during 
such  vacation  or  vacations  as  part  of  the  clerkship  in  a  law  office  specified  in  these  rules. 

RULE  VI. 

The  provisions  of  these  rules  for  studying  law  by  the  service  of  a  regular  clerkship 
must  be  fulfilled  by  serving  such  clerkship  in  the  office  of  a  practicing  attorney  of  the 
Supreme  Court  in  this  State,  after  the  candidate  has  attained  the  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall  be  commenced,  to 
file  a  certificate  of  the  same  in  the  office  of  the  clerk  of  the  Court  of  Appeals,  which 
certificate  shall,  in  each  case,  state  the  date  of  the  beginning  of  the  period  of  clerkship, 
and  such  period  shall  be  deemed  to  commence  at  the  time  of  such  filing  and  shall  be 
computed  by  the  calendar  year. 

In  computing  the  period  of  clerkship  a  vacation  actually  taken,  not  exceeding  two 
months  in  each  year,  shall  be  allowed  as  a  part  of  such  year. 

RULE  VII. 

The  State  Board  of  Law  Examiners,  before  admitting  an  applicant  to  an  examination, 
shall  require  proof  that  the  preliminary  conditions  prescribed  by  these  rules  have  been 
fulfilled;  which  proof  shall  be  made  as  follows,  viz.: 

First.  That  the  applicant  is  a  college  graduate,  by  the  production  of  his  diploma,  or 
certificate  of  graduation,  under  the  seal  of  the  college. 

Second.  That  he  has  been  admitted  to  the  bar  of  another  State  or  country,  by  the 
production  of  his  license,  or  certificate,  executed  by  the  proper  authorities. 

Third.  In  all  cases  where  the  service  of  a  clerkship  is  required,  that  he  has  served  a 
regular  clerkship  in  the  office  of  a  practicing  attorney  of  the  Supreme  Court  in  this 
State,  after  the  age  of  eighteen  years,  by  producing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  certificate,  as  filed  in  the  office  of  the  clerk  of  the  Court  of  Ap- 
peals, and  producing  and  filing  an  affidavit  of  the  attorney  or  attorneys  with  whom  such 
clerkship  was  served,  showing  the  actual  service  of  such  a  clerkship,  the  continuance 
and  end  thereof,  and  that  not  more  than  two  months'  vacation-  was  taken  in  any  one 
year.  Both  of  said  affidavits  must  be  to  the  effect  that  during  the  entire  period  of 
such  clerkship,  except  during  the  stated  vacation  time,  the  applicant  was  actually  em- 
ployed by  said  attorney  as  a  regular  law  clerk  and  student  in  his  law  office,  and  under 
his  direction  and  advice,  engaged  in  the  practical  work  of  the  office  during  the  usual 
business  hours  of  the  day. 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be  proved  by  the  certificate 
of  the  teacher  or  president  of  the  faculty,  under  whose  instructions  the  person  has 
studied,  under  the  seal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit  of 
the  applicant,  which  must,  also,  state  the  age  at  which  the  applicant  began  his  attend- 
ance at  such  law  school.  Said  certificate  and  affidavit  must,  also,  show  that  the  law 
school  prescribes  the  course  of  instruction  contemplated  by  these  rules,  and  each  shall 
also  contain  the  statement  that  said  applicant  took  the  prescribed  course  of  instruction 
required  at  said  school  for  the  degree  of  Bachelor  of  Laws  while  in  attendance  thereat, 
and  bona  fide  took  and  successfully  passed  all  examinations  in  all  the  subjects  required 
for  said  degree  during  such  period  of  attendance,  in  each  case  specifying  the  subjects  in 
which  said  applicant  took  and  passed  his  examinations  as  aforesaid,  which  proof  must 
be  satisfactory  to  the  Board  of  Examiners. 

Fifth.  That  the  applicant  has  passed  the  Regents'  examination,  or  its  equivalent  must 
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be  proved  by  the  production  of  a  certified  copy  of  the  Regents'  certificate  filed  in  the 
office  of  the  clerk  of  the  Court  of  Appeals,  as  hereinbefore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affidavit,  or  certificate,  re- 
quired to  be  produced  has  been  lost,  or  destroyed,  without  the  fault  of  the  applicant,  or 
has  been  unjustly  refused  or  withheld,  or  by  the  death  or  absence  of  the  person  or 
officer  who  should  have  made  it,  cannot  be  obtained,  the  Board  of  Law  Examiners  may 
accept  such  other  proof  of  the  requisite  facts  as  they  shall  deem  sufficient. 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a  law  school  has  already 
begun,  as  shown  by  the  records  of  the  Court  of  Appeals,  or  of  any  incorporated  law 
school,  or  law  school  established  in  connection  with  any  college  or  university,  may,  at 
his  option,  file  or  produce,  instead  of  the  proofs  required  by  these  rules,  those  required 
by  the  Rules  of  the  Court  of  Appeals  in  force  June  1,  1908. 

RULE  VIII. 

The  examination  held  by  such  State  Board  of  Examiners  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written,  but  shall  be  as  nearly 
uniform  in  the  knowledge  and  capacity  which  they  shall  require  as  is  reasonably  possi- 
ble. Every  applicant  shall  be  given  and  required  to  pass  a  satisfactory  examination  in 
the  canons  of  ethics  adopted  by  the  American  Bar  Association  and  by  the  New  York 
State  Bar  Association.  Ad  applicant  who  has  failed  to  pass  one  examination  cannot 
again  be  examined  until  at  least  four  months  after  such  failure. 

The  State  Board  of  Law  Examiners  shall  be  paid  as  compensation,  each,  the  sum  of 
two  thousand  dollars  per  year,  and,  in  addition,  such  further  sum  as  the  court  may 
direct,  and  an  annual  sum  not  exceeding  two  thousand  dollars  per  year  shall  be  allowed 
for  necessary  disbursements  of  the  Board.  Every  applicant  for  examination  shall  pay 
to  the  examiners  a  fee  of  fifteen  dollars,  which  shall  be  applied  upon  the  compensation 
and  allowance  above  provided,  and  any  surplus  thereafter  remaining  shall  be  held  by 
the  treasurer  of  the  State  Board  of  Law  Examiners  and  deposited  in  some  bank,  in  good 
standing,  in  the  city  of  Albany,  to  his  credit  and  subject  to  his  draft  as  such  treasurer, 
when  approved  by  the  Chief  Judge. 

RULE  IX. 

When  the  filing  of  a  certificate,  as  required  by  these  rules,  has  been  omitted  by  ex- 
cusable mistake  or  without  fault,  the  court  may  order  such  filing  as  of  the  proper  date. 

RULE  X. 

The  Justices  of  the  Appellate  Division  in  each  department  may  adopt  for  their  sev- 
eral and  respective  departments  such  additional  special  rules  for  ascertaining  the  moral 
and  general  fitness  of  applicants  as  to  such  Justices  may  seem  proper. 


RULES  OP  THE  STATE  BOARD  OP  LAW  EXAMINERS. 

RULE  I. 

Each  applicant  for  examination  must  file  with  the  Secretary  of  the  Board,  at  least 
fifteen  days  before  the  day  appointed  for  holding  the  examination  at  which  he  intends 
to  apply,  the  preliminary  proofs  required  by  the  "Rules  for  the  admission  of  attorneys 
and  counselors-atrlaw,"  as  adopted  by  the  Court  of  Appeals,  December  20,  1906,  and 
amended  to  take  effect  June  I,  1908,  from  which  it  must  appear  affirmatively  and 
specifically  that  all  the  preliminary  conditions  prescribed  by  said  rules  have  been  ful- 
filled, and  also  proof  of  the  residence  of  the  applicant  for  six  months  prior  to  the  date 
of  the  said  examination,  giving  place,  with  street  and  number,  if  any,  which  must  be 
made  by  his  own  affidavit.  Said  affidavit  must  also  state  that  such  residence  is  actual 
and  not  constructive.  The  Board  in  its  discretion  may  order  additional  proofs  of  resi- 
dence to  be  filed,  and  may  require  an  applicant  to  appear  in  person  before  it,  or  some 
member  thereof,  and  be  examined  concerning  his  qualifications  to  be  admitted  to  the  ex- 
aminations. The  examination  fee  of  $15  must  be  paid  to  the  Treasurer  at  the  time 
the  application  for  examination  is  filed. 

To  entitle  an  applicant  to  a  re-examination,  he  must  notify  the  Secretary  by  mail 
of  his  desire  therefor,  at  least  fifteen  days  before  the  examination  at  which  he  intends 
to  appear  and  file  with  him,  at  the  same  time,  his  own  affidavit  stating  that  he  is  and 
has  been  for  the  six  months  prior  to  such  examination  an  actual  and  not  constructive 
resident  of  this  State,  giving  the  place  of  such  residence,  and  street  and  number,  if  any. 


it 
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rule  n. 

Each  applicant  must  be  a  citizen  of  the  State,  of  full  age;  he  may  be  examined  in 
any  Department,  whether  a  resident  thereof  or  not,  but  the  fact  of  his  having  passed 
the  examination  will  be  certified  to  the  Appellate  Division  of  the  Judicial  Department 
in  which  he  has  resided  for  the  six  months  prior  to  his  examination.  He  must,  how- 
ever, entitle  his  papers  in  the  Department  in  which  he  resides. 

Note. — An  applicant  must  appear  for  examination  in  the  Department  in  which  he 
entitles  his  papers,  unless  permission  of  the  Board  otherwise  be  granted  at  least  fifteen 
days  before  the  day  appointed  for  holding  the  examination. 

RULE  in. 

In  applying  the  provisions  of  Rules  IV  and  V  of  the  Rules  of  the  Court  of  Appeals, 
For  tie  admission  of  attorneys  and  counsellors-at-law,"  the  Board  will  require  proof 
that  the  college  or  university  of  which  an  applicant  claims  to  be  a  graduate,  maintains 
a  satisfactory  standard  in  respect  to  the  course  of  studies  completed  by  him.  In  case 
the  college  or  university  is  registered  with  the  Board  of  Regents  of  the  State  of  New 
York  as  maintaining  such  standard,  the  applicant  must  submit  to  the  Board,  with  his 
diploma  or  certificate  of  graduation,  the  certificate  of  the  said  Board  of  Regents  to 
that  effect,  which  will  be  accepted  by  this  Board  as  prima  facie  evidence  of  the  fact. 
Such  certificate  need  not  be  filed  in  cases  where  the  Board  of  Regents,  by  a  general 
certificate,  has  certified  to  this  Board  that  the  said  college  or  university  maintains  a 
satisfactory  college  standard  leading  to  the  degree  with  which  the  applicant  graduated. 
In  all  other  cases  the  applicant  must  submit  with  his  diploma  or  certificate  of  gradua- 
tion satisfactory  proof  of  the  course  of  study  completed  by  him  and  of  the  character  of 
the  college  or  university  of  which  he  claims  to  be  a  graduate. 

RULE  IV. 

The  papers  filed  by  each  applicant  must  be  attached  together,  and  there  must  be 
endorsed  upon  them  the  name  of  the  applicant.     The  papers  must  be  entitled,  "In  the 

matter  of  the  application'  of      ■  for  admission  to  the  Bar."    Each  applicant 

must  state  the  beginning  and  the  end  of  each  term  spent  in  a  law  school,  as  well  as  the 
beginning  and  the  end  of  each  vacation  that  he  has  had. 

RULE  V. 

An  applicant  who  has  been  admitted  as  an  attorney  in  the  highest  court  of  original 
jurisdiction  of  another  State  or  country,  and  who  has  remained  therein  as  a  practicing 
attorney  for  at  least  one  year,  may  prove  the  latter  fact  by  his  own  affidavit,  and  must 
present  also  a  certificate  from  a  judge  of  the  court  in  which  he  was  admitted,  or  from 
a  county  judge  in  said  State,  certifying  that  the  applicant  had  remained  in  said  State 
or  country  as  a  practicing  attorney  for  said  period  of  one  year,  after  he  had  been 
admitted  as  an  attorney  therein.  The  signature  of  the  judge  must  be  certified  to  by 
the  clerk  of  the  court  or  by  the  county  clerk  under  the  seal  of  the  court. 

RULE  VI. 

The  Board  will  divide  the  subjects  of  examination  into  two  groups,  as  follows:  Group 
1,  Pleading  and  Practice  and  Evidence;  Group  2,  Substantive  Law.  Each  applicant  will 
be  required  to  obtain  not  only  the  requisite  standard  on  his  entire  paper,  but  also  in 
Group  1  to  entitle  him  to  a  certificate  from  the  Board.  If  he  obtains  the  required 
standard  on  his  entire  paper  but  fails  to  obtain  the  same  in  Group  1,  he  will  receive 
a  pass  card  for  Group  2  and  will  not  be  required  to  be  re-examined  therein.  He  will  be 
re-examined  in  Group  1  at  any  subsequent  examination  for  which  he  gives  notice  as 
required  by  these  rules. 
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APPENDIX  4. 
GENEBAL  RULES  OF  PRACTICE. 

(Adopted  in  December,  1895,  to  go  into  effect  January  1,  1806;  as  amended  to 

January  1,  1013. 

RULE  I. 

Application  for  admission  as  attorneys. — Within  ten  days  after  the  first  day  of 
January  in  each  year,  the  Appellate  Division  in  each  department  shall  appoint  a  Com- 
mittee on  Character  and  Fitness  of  not  less  than  three  for  the  department,  or  may 
appoint  a  committee  for  each  Judicial  District  within  the  department,  to  whom  shall 
be  referred  all  applications  for  admission  to  practice  as  attorney  and  counselor-at-law, 
such  committee  to  continue  in  office  until  their  successors  are  appointed.  To  the  re- 
spective committees  shall  be  referred  all  applications  for  admission  to  practice,  either 
upon  the  certificate  of  the  State  Board  of  Law  Examiners,  or  upon  motion  under  Eule 
2  of  the  Rules  of  the  Court  of  Appeals  for  the  admission  of  attorneys  and  counselors-at- 
law.  The  committee  shall  require  the  attendance  before  it,  or  a  member  thereof,  of  each 
applicant,  with  the  affidavit  of  at  least  two  practicing  attorneys  acquainted  with  such 
applicant,  residing  in  the  Judicial  District  in  which  the  applicant  resides,  that  he  is  of 
such  character  and  general  fitness  as  justifies  admission  to  practice,  and  the  affidavit 
must  set  forth  in  detail  the  facts  upon  which  the  affiant's  knowledge  of  the  applicant 
is  based,  and  it  shall  be  the  duty  of  the  committee  to  examine  each  applicant,  and  the 
committee  must  be  satisfied  from  such  examination,  and  other  evidence  that  the  appli- 
cant shall  produce,  that  the  applicant  has  such  qualifications  as  to  character  and  gen- 
eral fitness  as  in  the  opinion  of  the  committee  justify  his  admission  to  practice,  and  no 
person  shall  be  admitted  to  practice  except  upon  the  production  of  a  certificate  from  the 
committee  to  that  effect,  unless  the  court  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  auch  a  certificate  who  is  not  able  to  speak 
and  to  write  the  English  language  intelligently,  nor  until  he  affirmatively  establishes  to 
the  satisfaction  of  the  committee  that  he  possesses  such  a  character  as  justifies  his  ad- 
mission to  the  Bar  and  qualifies  him  to  perform  the  duties  of  an  attorney  and  counselor- 
at-law. 

An  applicant  for  admission  to  practice  as  an  attorney  and  counselor-at-law  on  motion, 
under  the  provisions  of  Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the  admission 
of  attorneys  and  counselors-at-law,  must  present  to  the  court  proof  that  he  has  been  ad- 
mitted to  practice  as  an  attorney  and  counselor-at-law  in  the  highest  court  of  law  in  an- 
other State,  or  in  a  country  whose  jurisprudence  is  based  upon  the  principles  of  the  com- 
mon law  of  England ;  a  certificate,  executed  by  the  proper  authorities,  that  he  has  been  duly 
admitted  to  practice  in  such  State  or  country;  that  he  has  actually  remained  in  said  State 
or  country,  and  practiced  in  such  court  as  attorney  and  counselor-at-law  for  at  least 
three  years;  a  certificate  from  a  judge  of  such  court  that  he  has  been  duly  admitted 
to  practice  and  has  actually  continuously  practiced  as  an  attorney  and  counselor-at-law 
for  a  period  of  at  least  three  years  after  he  has  been  admitted,  specifying  the  name 
of  the  place  or  places  in  which  he  had  so  practiced  and  that  he  has  a  good  character 
as  such  attorney.  Such  certificate  must  be  duly  certified  by  the  clerk  of  the  court 
•f  which  the  judge  is  a  member,  and  the  seal  of  the  court  must  be  attached  thereto.  He 
must  also  prove  that  he  is  a  citizen  of  the  United  States  and  has  been  an  actual  resident 
of  the  State  of  New  York,  or  of  an  adjoining  State,  for  at  least  six  months  prior  to 
the  making  of  the  application,  giving  the  place  of  his  residence  by  street  and  number, 
if  such  there  be,  and  the  length  of  time  he  has  been  such  resident.  He  shall  also  submit 
the  affidavits  of  two  persons  who  are  residents  of  the  judicial  district  in  which  he 
resides,  one  of  whom  must  be  an  attorney  and  counselor-at-law,  that  he  is  of  such 
character  and  general  fitness  as  justifies  admission  to  practice,  and  the  affidavit,  must 
set  forth  in  detail  the  facts  upon  which  the  affiant's  knowledge  of  the  applicant  is  based- 
In  all  cases  the  applicant  must  appear  in  person  before  the  court  on  the  motion  for  his 
admission,  and  also  before  the  committee  on  character  and  fitness  for  the  district  m 
which  the  application  is  made.  When  the  applicant  resides  in  an  adjoining  State,  and 
a  motion  is  made  to  admit  him  to  practice  in  this  State  without  actual  residence  herein, 
in  addition  to  the  foregoing  facts,  the  applicant  must  prove  to  the  satisfaction  of  the 
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RULE  XLIV. 

Non-enumerated  motions,  when  heard;  default,  how  taken. — Non-enumerated 
motions  in  the  Appellate  Division  and  appeals  from  orders  will  be  heard  upon  such  days 
as  are  designated  by  the  special  rule  of  the  Appellate  Division  in  each  Department. 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appellate  Division  shall  not 
be  made  upon  the  day  for  which  it  is  noticed,  the  party  attending  pursuant  to  notice 
to  oppose  the  same,  may,  at  the  close  of  that  order  of  business,  unless  the  court  shall 
otherwise  order,  take  a  rule  against  the  party  giving  the  notice,  denying  the  motion, 
with  costs.     (Amended  April  1,  1910;  in  effect  September  1,  1910.) 

RULE  XLV. 

Additional  allowance. — Applications  for  an  additional  allowance  can  only  be  made 
to  the  court  before  which  the  trial  is  had,  or  the  judgment  rendered,  and  shall  in  all 
cases  be  made  before  final  costs  are  adjusted. 

RULE  XLVI. 

Motion  to  amend  justice's  return  on  appeal,  when  to  be  noticed. — On  appeal 
from  a  justice's  judgment,  where  a  County  Court  has  not  jurisdiction,  by  reason  of 
relationship,  etc.,  a  notice  of  motion  for  an  order  to  compel  the  justice  to  amend  his 
return  may  be  given  in  twenty  days  after  the  date  of  the  certificate  of  the  county 
judge,  and  not  after  that  time. 

RULE  XLVII. 

Counsel,  time  allowed. —  At  the  hearing  of  causes  in  the  Appellate  Division  or  at 
Special  Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and  then  not  more 
than  one  hour  each,  except  when  the  court  shall  otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but  one  counsel  on  each  side 
shall  be  heard,  and  not  more  than  thirty  minutes  each,  unless  the  court  shall  otherwise 
order. 

The  Appellate  Division  in  any  department  may  make  such  further  or  different  regu- 
lations upon  these  subjects  as  it  may  deem  proper. 

RULE  XLVIII. 

Stay  of  proceedings,  for  change  of  venue;  affidavits,  on  motion  to  change  venue. 

— No  order  to  stay  proceedings  for  the  purpose  of  moving  to  change  the  place  of  trial 
shall  be  granted  unless  it  shall  appear  from  the  papers  that  the  defendant  has  used 
due  diligence  in  preparing  the  motion  for  the  earliest  practical  day  after  issue  joined. 
Such  order  shall  not  stay  the  plaintiff  from  taking  any  step,  except  subpoenaing  wit- 
nesses for  the  trial,  without  a  special  clause  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  party  shall  state  the  nature  of 
the  controversy  and  show  how  his  witnesses  are  material,  and  the  grounds  of  his  belief 
that  the  testimony  of  such  witnesses  will  be  favorable  to  his  contention,  and  shall  also 
show  where  the  cause  of  action  arose,  and  such  facts  shall  be  taken  into  consideration 
by  the  court  in  fixing  the  place  of  trial.  (Amended  April  1,  1910;  in  effect  September 
1,  1910.) 

RULE  XLIX. 

Guardians  ad  litem. — No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general  guardian  of  such  infant, 
or  is  fully  competent  to  understand  and  protect  the  rights  of  the  infant,  and  has  no 
interest  adverse  to  that  of  the  infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  the  adverse  party.  And  no  person  shall  be  appointed  such  guardian  who 
is  not  of  sufficient  ability  to  answer  to  the  infant  for  any  damage  which  may  be  sus- 
tained by  his  negligence  or  misconduct  in  the  defense  or  prosecution  of  the  suit,  and 
such  ability  shall  be  shown  by  affidavit  stating  facts  in  respect  thereto.  And  no  person 
shall  be  appointed  guardian  ad  litem  who  is  nominated  by  the  adverse  party. 

RULE  L. 

Guardian  ad  litem,  duties,  compensation;  affidavit  to  entitle  guardian  to  com- 
pensation.— It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to  act  as  the 
guardian  of  any  infant  defendant,  in  any  suit  or  proceeding  against  him,  whenever 
appointed  for  that  purpose  by  an  order  of  this  court.  And  it  shall  be  the  duty  of  such 
guardian  to  examine  into  the  circumstances  of  the  case,  so  far  as  to  enable  him  to  make 
the  proper  defense,  when  necessary  for  the  protection  of  the  rights  of  the  infant;  and  he 
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RULE  XVII. 

Application  for  a  subpoena  to  compel  the  attendance  of  a  witness  to  obtain 
testimony  under  depositions  taken  within  the  State  for  use  without  the  State, 
and  proceedings  thereon. — The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  proceeding  in  which  the 
testimony  is  sought  to  be  taken,  and  that  the  testimony  of  a  witness  is  material  to 
the  issues  presented  in  such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice,  consent  or  other 
authority  under  which  the  deposition  is  taken.  In  case  of  an  application  for  a 
subpoena  to  compel  the  production  of  books  or  papers,  the  petition  shall  specify  the 
particular  books  or  papers  the  production  of  which  is  sought,  and  show  that  such  books 
or  papers  are  in  the  possession  of  or  under  the  control  of  the  witness  and  are  material 
upon  the  issues  presented  in  the  action  or  special  proceeding  in  which  the  deposition 
of  the  witness  is  sought  to  be  taken.  Unless  the  court  or  judge  is  satisfied  that  the 
application  is  made  in  good  faith  to  obtain  testimony  within  sections  914  and  915  of 
the  Code  of  Civil  Procedure,  he  shall  deny  the  application.  .  Where  the  subpoena  directs 
the  production  of  books  or  papers,  it  shall  specify  the  particular  books  or  papers  to 
be  produced,  and  shall  specify  whether  the  witness  is  required  to  deliver  sworn  copies 
of  such  books  or  papers  to  the  commissioner,  or  to  produce  the  original  thereof  and 
deposit  the  same  with  the  commissioner.  This  subpoena  must  be  served  upon  the  witness 
at  least  two  days,  or  in  case  of  a  subpoena  requiring  the  production  of  books  or  papers, 
at  least  five  days  before  the  day  on  which  the  witness  shall  be  commanded  to  appear. 
A  party  to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be  taken,  or  a 
witness  subpoenaed  to  attend  and  give  his  deposition  may  apply  to  the  court  to  vacate 
or  modify  such  subpoena. 

Upon-  proof  by  affidavit  that  a  |M?rson  to  whom  a  subpoena  was  issued  has  failed  or 
refused  to  obey  such  subpoena ;  to  be  duly  sworn  or  affirmed ;  to  testify  or  answer  a 
question  or  questions  propounded  to  him;  to  produce  a  book  or  paper  which  he  has 
been  subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when  correctly  taken 
down,  a  justice  of  the  Supreme  Court  or  a  county  judge  shall  grant  an  order  requir- 
ing such  person  to  show  cause  before  the  Supreme  Court,  at  a  time  and  place  specified, 
why  he  should  not  appear;  be  sworn  or  affirmed;  testify;  answer  a  question  or  ques- 
tions propounded;  produce  a  book  or  paper;  or  subscribe  to  his  deposition,  as  the 
case  may  be.  Such  affidavit  shall  also  set  forth  the  nature  of  the  action  or  special 
proceeding  in  which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the  pleadings 
or  other  papers  defining  the  issues  in  such  action  or  special  proceeding,  or  the  fact 
to  be  proved  therein.  Upon  the  return  of  such  order  to  show  cause,  the  Supreme 
Court  shall  upon  such  affidavit  and  upon  the  original  petition,  and  upon  such  other 
facts  as  shall  appear,  determine  whether  such  person  should  be  required  to  appeir; 
be  sworn  or  affirmed;  testify;  answer  the  question  or  questions  propounded;  produce 
the  book  or  paper,  or  subscribe  to  his  deposition,  as  the  case  may  be.  and  may  pie- 
scribe  such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of  a  failure  or 
refusal  on  the  part  of  any  person  to  comply  with  any  order  of  the  court  made  upon 
such  determination,  the  court  or  judge  shall  make  an  order  requiring  such  person  to 
show  cause  before  it  or  him  at  a  time  and  place  therein  specified,  why  such  person 
should  not  be  punished  for  the  offense  as  for  a  contempt.  Upon  the  return  of  the 
order  to  show  cause  the  questions  which  arise  must  be  determined  as  upon  a  motion. 
If  such  failure  or  refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the  court  or  judge  shall 
enforce  the  order  and  prescribe  the  punishment  as  in  the  case  of  a  recalcitrant  witness 
in  the  Supreme  Court. 

RULE  XVIII. 

Proof  of  service  of  summons  by  person  other  than  sheriff;  in  divorce  cases. — 

Where  personal  service  of  the  summons  and  of  the  complaint,  or  notice,  if  any  accom- 
pany the  same,  shall  be  made  by  any  other  person  than  the  sheriff,  it  shall  be 
necessary  for  such  person  to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more 
than  twenty-one  years  of  age;  when,  and  at  what  particular  place,  and  in  what  manner 
he  served  the  same,  and  that  he  knew  the  person  served  to  be  the  person  mentioned 
and  described  in  the  summons  as  defendant  therein,  and  also  to  state  in  his  affidavit 
that  he  left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No  such  service 
shall  be  made  by  any  person  who  is  less  than  eighteen  years  of  age. 

In  actions  for  divorce,   or  to  annul  a   marriage,  or   for  separate   maintenance,  the 
affidavit,  in  addition  to  the  above  requirements,  shall  state  what  knowledge  the  affiant 
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had  of  the  person  served  being  the  defendant  and  proper  person  to  be  served,  and 
how  he  acquired  such  knowledge.  The  court  may  require  the  affiant  to  appear  in 
court  and  be  examined  in  respect  thereto,  and  when  service  has  been  made  by  the 
sheriff,  the  court  must  require  the  officer  who  made  the  service  to  appear  and  be 
examined  in  like  manner,  unless  there  shall  be  presented  with  the  certificate  of  service 
the  affidavit  of  such  officer,  that  he  knew  the  person  served  to  be  the  same  person 
named  as  defendant  in  the  summons,  and  shall  also  state  the  source  of  his  knowledge. 

RULE  XIX. 

Folios  must  be  numbered;  waiver;  papers  for  court. — Every  pleading,  deposition, 
affidavit,  case,  bill,  exceptions,  re|>oit,  paper,  order  or  judgment,  exceeding  two  folios 
in  length,  shall  be  distinctly  numbered  and  marked  at  each  folio  in  the  margin  thereof, 
and  all  copies  either  for  the  parties  or  the  court  shall  be  numbered  or  marked  in 
the  margin,  so  as  to  conform  to  the  original  draft  or  entry  and  to  each  other,  and 
shall  be  indorsed  with  the  title  of  the  cause.  All  the  pleadings  and  other  proceedings 
and  copies  thereof  shall  he  fairly  and  legibly  written  or  printed,  and  if  not  so 
written  or  printed  and  folioed  and  indorsed  as  aforesaid,  the  clerk  shall  not  tile  the 
same,  nor  will  the  court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  or  other  papers  in  an  action  or  special  proceeding  served  on  a  party 
or  an  attorney,  or  filed  with  the  clerk  of  the  court,  must  comply  with  section  796  of 
the  Code  of  Civil  Procedure  and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  unless  it  complies  with 
this  rule.  The  party  upon  whom  the  paper  is  served  shall  be  deemed  to  have  waived 
the  objection  for  non-compliance  with  this  rule  unless  within  twenty-four  hours  after 
the  receipt  thereof  he  returns  such  paper  to  the  party  serving  the  same  with  a  state- 
ment of  the  particular  objection  to  its  receipt;  but  this  waiver  shall  not  apply  to 
papers  required  to  be  filed  or  delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  pleadings  shall  be  furnished 
for  the  use  of  a  court  on  trial,  to  plainly  designate  on  each  pleading  the  part  or 
parts  thereof  claimed  to  be  admitted  or  controverted  by  the  succeeding  pleadings. 

RULE  XX. 

Service  and  settlement  of  interrogatories. — Interrogatories  to  be  annexed  to  a  com- 
mission issued  under  article  second  of  title  three  of  chapter  nine  of  the  Code  of  Civil 
Procedure  shall  be  served  within  ten  days  after  the  entry  of  the  order,  allowing  the 
commission.  Cross-interrogatories  shall  be  served  within  ten  days  after  the  service 
of  the  interrogatories,  unless  a  different  time  is  fixed  therefor  by  the  order  allowing 
the  commission.  In  case  a  party  shall  fail  to  serve  such  cross-interrogatories  within 
the  time  limited  therefor,  he  shall  be  deemed  to  have  waived  his  right  to  propound 
cross- interrogatories  to  the  witness  to  be  examined  under  the  commission.  Either 
party  may,  within  two  days  after  the  service  of  the  cross- interrogatories  or  within 
two  days  after  the  time  to  serve  cross-interrogatories  has  expired,  serve  upon  the 
opposing  party  a  notice  of  settlement  of  the  interrogatories  and  cross-interrogatories 
before  a  justice  of  the  court  or  county  judge.  The  time  at  which  such  interrogatories 
or  cross- interrogatories  shall  be  noticed  for  settlement  shall  be  not  less  than  two  nor 
more  than  ten  days  after  the  service  of  the  notice.  If  neither  party  serves  such  a 
notice  within  the  time  limited  therefor,  the  interrogatories  and  cross- interrogatories 
are  to  be  deemed  settled  as  served  and  shall  be  so  allowed  without  notice. 

RULE  XXI. 

Non-enumerated  motions;  noticing  of. — Non-enumerated  motions,  in  the  supreme 
Court  except  in  the  first  and  second  districts,  and  motions  noticed  to  be  heard  in  Erie 
county,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of  the  court,  accom- 
panied with  copies  of  the  affidavits  and  papers  on  which  the  same  shall  be  made,  and 
the  notice  shall  not  be  for  a  later  day,  unless  sufficient  cause  be  shown  (and  contained 
in  the  affidavits  served),  for  not  giving  notice  foi  the  first  day.  In  other  courts  such 
motions  may  be  made  on  any  day  designated  by  the  judges  thereof.  In  the  Appellate 
Division  such  motions  may  be  noticed  for  any  motion  day  in  the  term. 

RULE  XXI  I. 

Motions  to  strike  out  irrelevant  matter;  notice  of. — Motions  to  strike  out  of  any 
pleading  matter  alleged  to  be  irrelevant,  redundant  or  scandalous,  and  motions  to  correct 
a  pleading  on  the  ground  of  its  being  "so  indefinite  or  uncertain  that  the  precise 
meaning  or  application  is  not  apparent,"  must  be  noticed  before  demurring  or  answer- 
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ing  the  pleading  and  within  twenty  days  from  the  service  thereof.  The  time  to  make 
such  motion  shall  not  be  extended  unless  notice  of  an  application  for  such  extension, 
stating  the  time  and  place  thereof,  of  at  least  two  days,  shall  be  given  to  the  adverse 
party. 

RULE  XXIII. 

Affidavits  of  merits. — All  motions  for  relief  to  which  a  party  is  not  entitled  as  mat- 
ter of  right  shall  be  made  upon  papers  showing  merits,  and  the  good  faith  of  the 
prosecution  or  defense,  which  may  be  shown  by  any  proof  that  shall  satisfy  the  court 
(Amended  April  1,  1910;  in  effect  September  1,  1910.) 

RULE  XXIV. 

Affidavit  for  order  extending  time. — No  order  extending  a  defendant's  time  to 
answer  or  demur,  or  the  plaintiff's  time  to  reply  to  a  counterclaim,  shall  be  granted, 
unless  the  party  applying  for  such  order  presents  to  the  judge  to  whom  the  applica- 
tion is  made  an  affidavit  of  the  attorney  or  counsel  retained  to  defend  the  action  that 
from  the  statement  of  the  case  made  to  him  by  the  defendant  he  verily  believes  that 
the  defendant  has  a  good  and  substantial  defense  upon  the  merits  to  the  cause  of 
action  set  forth  in  the  complaint,  or  to  some  part  thereof,  or  an  affidavit  of  the 
attorney  or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case  made  to  him 
by  the  plaintiff  he  verily  believes  that  the  plaintiff  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  affidavit  shall  also  state  the  cause  of  action  and 
the  relief  demanded  in  the  complaint  and,  where  a  counterclaim  has  been  interposed, 
the  cause  of  action  alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to  answer,  demur  or  reply 
by  stipulation  or  order  have  been  granted. 

When  the  time  to  serve  any  pleading  has  been  extended  by  stipulation  or  order  for 
twenty  days,  no  further  time  shall  be  granted  by  order,  except  upon  two  days'  notice 
to  the  adverse  party  of  the  application  for  such  order.  (Amended  April  1,  1910;  in 
effect  September  1,  1910.) 

RULE  XXV. 

Ex  parte  application  to  contain  statement  as  to  previous  application. — When- 
ever application  is  made  ex  parte  on  affidavit  to  a  judge  or  court  for  an  order,  the 
affidavit  shall  state  whether  any  previous  application  has  been  made  for  such  order, 
and,  if  made,  to  what  court  or  judge  and  what  order  or  decision  was  made  thereon, 
and  what  new  facts,  if  any,  are  claimed  to  be  shown.  For  failure  to  comply  with  this 
rule,  any  order  made  on  such  application  may  be  revoked  or  set  aside.  This  rule 
shall  apply  to  proceedings  supplementary  to  execution,  and  to  every  application  for 
an  order  or  judgment  made  in  any  action  or  special  proceeding. 

RULE  XXVI. 

Application  for  judgment  on  failure  to  answer. — When  the  plaintiff  in  an  action 
in  the  Supreme  Court  is  entitled  to  judgment  upon  the  failure  of  the  defendant  to 
answer  the  complaint,  and  the  relief  demanded  requires  application  to  be  made  to 
the  court,  such  application  may  be  made  at  any  Special  Term  in  the  district  embracing 
the  county  in  which  the  action  is  triable,  or,  except  in  the  first  district,  in  an  adjoin- 
ing county;  such  application,  except  in  the  first  judicial  district,  may  also  be  made 
at  a  Trial  Term  in  the  county  in  which  the  action  is  triable.  When  a  reference  or 
writ  of  inquiry  shall  be  ordered,  the  same  shall  be  executed  in  the  county  in  which 
the  action  is  triable,  unless  the  court  shall  otherwise  order.  In  the  first  judicial 
district,  every  motion  or  application  for  an  order  or  judgment  where  notice  is  neces- 
sary, must  be  made  to  the  Special  Term  for  the  hearing  of  motions,  and  where  notice 
is  not  necessary,  to  the  Special  Term  for  the  transaction  of  ex  parte  business,  except 
where  other  provision  is  expressly  made  by  law,  or  the  general  or  special  rules  of 
practice.  In  the  county  of  Kings  all  such  applications  shall  be  made  at  the  Special 
Term  for  the  hearing  of  motions.  Any  order  or  judgment  granted  in  violation  of  this 
provision  shall  be  vacated  by  the  Special  Term  at  which  the  application  should  hare 
been  made,  or  by  the  Appellate  Division  of  the  Supreme  Court;  and  no  order  or 
judgment  granted  in  violation  of  this  rule  shall  be  entered  by  the  clerk. 

RULE  XXVII. 

Orders  granted  on  petitions,  contents  may  be  docketed. — Orders   granted  on 
petitions,  or  relating  thereto,  shall  refer  to  such  petitions  by  the  names  and  descrip- 
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tioiifl  of  the  petitioners,  and  the  date  of  the  petitions,  if  the  same  be  dated,  without 
reciting  or  setting  forth  the  tenor  or  substance  thereof  unnecessarily.  Any  order  or 
judgment  directing  the  payment  of  money,  or  affecting  the  title  to  property,  if  founded 
on  petition,  where  no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

RULE  XXVIII. 
Inquests,  when  taken. — [Repealed  April  1,  1910;  in  effect  September  1,  1910.] 

RULE  XXIX. 

Each  party  to  open  case;  examination  of  witnesses  and  summing  up. — In  the 

trial  of  civil  causes,  unless  the  justice  presiding  or  the  referee  shall  otherwise  direct, 
each  party  shall  open  his  case  before  any  evidence  is  introduced,  and,  except  by  special 
permission  of  the  court,  no  other  opening  by  either  party  shall  thereafter  be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side  shall  examine  or  cross- 
examine  a  witness,  who  shall  not  repeat  the  answer  or  answers  of  such  witness  at  the 
time  he  shall  be  under  examination.  One  counsel  only  on  each  side  shall  sum  up  the 
cause,  and  he  shall  not  occupy  more  than  one  hour,  and  the  testimony,  if  taken  down 
in  writing,  shall  be  written  by  some  person  other  than  the  examining  counsel;  but 
the  judge  who  holds  the  court  may  otherwise  order,  or  dispense  with  this  requirement. 

While  addressing  the  court,  examining  witnesses  or  summing  up,  counsel  shall  stand. 
(Amended  April  1,  1910;   in  effect  September  1,  1910.) 

RULE  XXX. 

Non-suit  before  referee;  referee's  report;  testimony  and  report  in  references 
other  than  for  trial  of  issues. — On  a  hearing  before  a  referee  or  referees,  the  plaintiff 
may  submit  to  a  non-suit  or  dismissal  of  his  complaint,  or  may  be  non-suited,  or  his 
complaint  may  be  dismissed,  in  like  manner  as  upon  a  trial,  at  any  time  before  the 
cause  has  been  finally  submitted  to  a  referee  or  the  referees  for  their  decision;  in 
which  case  the  referee  or  referees  shall  report  according  to  the  fact,  and  judgment 
may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action,  or  for  computing 
the  amount  <Jue  in  foreclosure  cases,  the  testimony  of  the  witnesses  shall  be  signed  by 
them;  the  report  of  the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper  book,  under  the  title 
of  the  cause  or  proceeding.  At  any  time  after  the  report  is  filed  either  party  may 
bring  on  the  action  or  proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.     (Amended  April  1,  1910;   in  effect  September   1,   1910.) 

RULE  XXXI. 

Specification  of  grounds  for  new  trial;  settlement  of  issues;  case  or  exceptions, 
when  necessary. — When  an  order  grants  or  refuses  a  new  trial,  except  on  the  exceptions 
taken  during  the  trial,  it  shall  specify  the  grounds  upon  which  the  motion  was  made 
and  the  ground  or  grounds  upon  which  it  was  granted.  In  all  actions  where  either 
party  is  entitled  to  have  an  issue  or  issues  of  fact  settled  for  trial  by  a  jury,  either 
as  a  matter  of  right  or  by  leave  of  the  court  if  either  party  desires  such  a  trial,  the 
party  must  within  twenty  days  after  issue  joined,  give  notice  of  motion  that  all  the 
issues  or  one  or  more  specified  issues  be  so  tried.  If  such  motion  is  not  made  within 
such  time,  the  right  to  a  trial  by  jury  is  waived.  With  the  notice  of  motion  shall 
be  served  a  copy  of  the  questions  of  fact  proposed  to  be  submitted  to  the  jury  for 
trial,  in  proper  form  to  be  incorporated  in  the  order;  and  the  court  or  judge  may 
settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  them.  Such  issues  must  be 
settled  in  the  form  prescribed  in  sections  823  and  970  of  the  Code  of  Civil  Procedure. 

WTien  any  specific  question  of  fact  involved  in  an  action,  or  any  question  of  fact 
not  put  in  issue,  is  ordered  to  be  tried  by  a  jury,  as  a  substitute  for  a  feigned  issue, 
and  has  been  tried,  or  a  reference  other  than  of  the  whole  issue  has  been  ordered  under 
the  Code  and  a  trial  had,  if  either  party  shall  desire  to  apply  for  a  new  trial,  on  the 
ground  of  any  error  of  the  judge  or  referee,  or  on  the  ground  that  the  verdict  or 
report  is  against  evidence  (except  when  the  judge  directs  such  motion  to  be  made  upon 
his  minutes  at  the  same  term  of  the  court  at  which  the  issues  are  tried),  a  case  or 
exceptions  shall  be  made,  or  a  case  containing  exceptions,  as  may  be  required;  which 
case  or  exceptions  must  be  served  and  settled  in  the  manner  prescribed  by  the  rules 
of  court  for  the  settlement  of  cases  and  exceptions  in  other  cases.  Such  motions  must 
be  made,  in  the  first  instance,  at  Special  Term.  (Amended  April  1,  1910;  in  effect 
September  1,  1910.) 
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RULE  XXXII. 

Cases,  exceptions,  when  served;  amendments;  settlement,  etc. — Whenever  it  shall 
be  necessary  to  make  a  case,  or  a  case  and  exceptions,  or  a  case  containing  exceptions, 
the  same  shall  be  made,  and  a  copy  thereof  served  on  the  opposite  party  within  the 
following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials  by  a  jury  of  one  or 
more  specific  questions  of  fact  in  an  action  triable  by  the  court,  within  thirty  days 
after  service  of  a  copy  of  the  decision  or  report  and  of  written  notice  of  the  entry 
of  the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a  copy  of  the  decree 
or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury,  within  thirty  days  after  notice  of  the  decision  of 
a  motion  for  a  new  trial,  if  such  motion  be  made  and  be  not  decided  at  the  time  of 
the  trial,  or  within  thirty  days  after  sen-ice  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  day 3  thereafter,  propose  amendments  thereto,  and 
serve  a  copy  on  the  party  proposing  a  case  or  exceptions,  who  may  then,  within  four 
days  thereafter,  serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement  at  a  time  and  place 
to  be  specified  in  the  notice,  to  the  judge  or  referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions,  the  party  proposing  such 
case  or  exceptions  shall,  before  submitting  the  same  to  the  judge  or  referee  for  settle- 
ment, mark  upon  the  several  amendments  his  allowance  or  disallowance  thereof,  and 
shall  also  plainly  mark  thereon  and  upon  the  stenographer's  minutes  the  parts  to 
which  the  proposed  amendments  are  applicable,  together  with  the  number  of  the 
amendment.  If  the  party  proposing  the  amendments  claims  that  the  case  should  be 
made  to  conform  to  the  minutes  of  the  stenographer  he  must  refer  at  the  end  of  each 
amendment  to  the  proper  page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must  be  specified  in  the 
notice,  and  it  shall  not  be  less  than  four  nor  more  than  ten  days  after  the  service  of 
such  notice.  The  lines  of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow  further  time  for  the 
doing  of  any  of  the  acts  above  provided  to  be  done  on  such  appeals. 

Oases  reserved  for  argument  and  special  verdicts  shall  be  settled  in  the  same  manner. 
The  parties  may  agree  on  the  facts  proven  to  be  inserted  in  the  case,  instead  of  the 
testimony,  on  the  approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  containing  exceptions,  or 
the  time  within  which  amendments  thereto  may  be  served,  shall  be  made  unless  the 
party  applying  for  such  order  serve  a  notice  of  two  days  upon  the  adverse  parties  of 
his  intention  to  apply  therefor,  stating  the  time  and  place  for  making  such  application. 

RULE  XXXIII. 

Failure  to  make  a  case. — If  the  party  shall  omit  to  make  a  case  within  the  time 
above  limited,  he  shall  be  deemed  to  have  waived  his  right  thereto;  and  when  a  case 
is  made,  and  the  parties  shall  omit,  within  the  several  times  above  limited,  the  one 
party  to  propose  amendments,  and  the  other  to  notify  an  appearance  before  the  judge, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have  agreed  to  the  case 
as  proposed,  and  the  latter  to  have  agreed  to  the  amendments  as  proposed. 

RULE  XXXIV. 

Case  and  bill  of  exceptions;  contents;  resettlement;  exhibits. — A  bill  of  excep- 
tions shall  contain  only  so  much  of  the  evidence  as  may  be  necessary  to  present  the 
questions  of  law  upon  which  exceptions  were  taken  on  the  trial;  and  it  shall  he  the 
duty  of  the  judge  upon  settlements  to  strike  out  all  the  evidence  and  other  matters 
which  shall  have  been  unnecessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  hsec  verba,  or  by  question 
and  answer,  unless  ordered  by  the  judge  or  referee  by  or  before  whom  the  same  shall 
be  settled.  But  the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  shall  he 
stated  in  a  narrative  form,  except  that  where  it  is  claimed  by  either  party  that  any 
particular  testimony  should  be  given  in  haec  verba,  the  judge  or  referee  who  settles  the 
case  shall  determine  whether  or  not  a  proper  presentation  of  the  case  for  review  requires 
such  portion  of  the  evidence  to  be  so  stated  in  ha»c  verba,  whereupon  the  case  shall  he 
made  accordingly.     With   the  proposed  case   the   appellant   may   serve   his  stipulation 
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that  he  desires  to  review  only  the  conclusion  of  the  jury,  court  or  referee  upon  certain 
specified  questions  of  fact;  in  which  case  the  case  as  settled  shall  contain  all  the 
evidence  bearing  upon  such  questions  of  fact  and  so  much  of  the  evidence  as  may  be 
necessary  to  present  the  questions  of  law  raised  by  exceptions  taken  at  the  trial;  and 
it  shall  be  the  duty  of  the  judge  or  referee  settling  the  case  to  strike  out  all  other 
evidence  and  to  certify  that  all  the  evidence  relating  to  the  question  of  fact  which  the 
appellant  desires  to  raise  has  been  included  in  the  case  as  settled;  and  upon  appeal 
the  Appellate  Division  shall  not  review  any  question  of  fact  not  specified  in  Kiich 
stipulation. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule,  the  court  before  which 
the  same  shall  be  brought  for  review  may  order  the  same  back  for  resettlement.  * 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or  referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents  have  been  used  which 
are  material  only  as  to  the  fact  of  their  existence,  or  as  to  a  small  part  of  their 
contents,  the  parties  may,  by  stipulation,  or  the  court  or  judge  below  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts  thereof  to  be  returned  upon 
the  appeal  from  the  order,  to  be  used  in  place  of  the  original  documents.  (Amended 
April  1,  1910;   in  effect  September  1,  1910.) 

RULE  XXXV. 

Case  to  be  signed;  service  of  copy. — [Repealed  April  1,  1910;  in  effect  September 
1,  1910.] 

RULE  XXXVI. 

Neglect  to  bring  issue  of  fact  to  trial;  causes  where  defendant  is  under  arrest 
preferred. — Whenever  an  issue  of  fact  in  any  action  pending  in  any  court  has  been  joined, 
and  the  plaintiff  therein  shall  fail  to  bring  the  same  to  trial  according  to  the  course 
and  practice  of  the  court,  the  defendant,  at  any  time  after  younger  issues  shall  have 
been  tried  in  their  regular  order,  may  move  at  Special  Term  for  the  dismissal  of  the 
complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff  to  bring  the 
action  to  trial  has  not  been  unreasonable,  the  court  may  permit  the  plaintiff,  on  such 
terms  as  may  be  just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the  defendant  be  imprisoned 
under  an  order  of  arrest,  in  the  action,  or  if  the  property  of  the  defendant  be  held 
under  attachment,  the  trial  of  the  action  shall  be  preferred.  Every  cause  placed  upon 
the  calendar  of  the  Trial  Term  or  Special  Term  for  the  trial  of  equity  cases  shall  be 
moved  for  argument  or  trial  when  reached  in  its  order,  and  shall  not  be  reserved  or 
put  over  except  by  the  consent  of  the  court  unless  otherwise  permitted  by  special  rule; 
and  if  passed  without  being  so  reserved  or  put  over,  it  shall  be  entered  on  all  subse- 
quent calendars  as  of  date  when  pas  bed,  and  no  term  fee  shall  be  taxed  thereon  for  any 
subsequent  term. 

RULE  XXXVII. 

Notice  for  argument  and  of  motions;  order  to  show  cause;  where  returnable; 
effect  of  order  staying  proceedings  when  made  within  ten  days  of  trial  term; 
irregularities  to  be  stated;  judgment  by  default  in  divorce  cases. — All  questions 
for  argument,  and  all  motions  made  at  Special  or  Trial  Terms  shall  be  brought  before 
the  court  on  notice  of  not  less  than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  an  order  to  show  cause,  except  that 
where  the  attorneys  for  the  respective  parties  reside  or  have  their  offices  in  the  same 
city  or  village,  such  notice  nay  be  a  notice  of  five  days;  if  the  opposite  party  shall 
not  appear  to  oppose,  the  party  making  the  motion  shall  be  entitled  to  the  order  or 
judgment  moved  for,  on  proof  of  due  service  of  the  notice  or  order  and  papers  required 
to  be  served  by  him,  unless  the  court  shall  otherwise  direct.  If  the  party  making  the 
motion  shall  not  appear,  the  court  shall  deny  the  motion  on  the  filing  of  the  copy 
notice  of  motion,  or  order  to  show  cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless  a  special  and  sufficient 
reason  for  requiring  a  shorter  notice  than  eight  days  shall  be  stated  in  the  papers 
presented,  nor  unless,  in  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  sufficient  reason  for  requir- 
ing a  shorter  notice  than  five  days  shall  be  stated  in  the  papers  presented,  and  the 
party  shall,  in  his  affidavit,  state  the  present  condition  of  the  action,  and  whether 
at  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holding  the  next  Special  or  Trial 


5038  GENERAL    RULES    OF    PRACTICE.  APP*X  4' 

RULE  XXXII. 

Cases,  exceptions,  when  served;  amendments;  settlement,  etc. — Whenever  it  shall 
be  necessary  to  make  a  case,  or  a  case  and  exceptions,  or  a  case  containing  exceptions, 
the  same  shall  be  made,  and  n  copy  thereof  served  on  the  opposite  party  within  the 
following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials  by  a  jury  of  one  or 
more  specific  questions  of  fact  in  an  action  triable  by  the  court,  within  thirty  days 
after  service  of  a  copy  of  the  decision  or  report  and  of  written  notice  of  the  entry 
of  the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a  copy  of  the  decree 
or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury,  within  thirty  days  after  notice  of  the  decision  of 
a  motion  for  a  new  trial,  if  such  motion  be  made  and  be  not  decided,  at  the  time  of 
the  trial,  or  within  thirty  days  after  service  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose  amendments  thereto,  and 
serve  a  copy  on  the  party  proposing  a  case  or  exceptions,  who  may  then,  within  four 
days  thereafter,  serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement  at  a  time  and  place 
to  be  specified  in  the  notice,  to  the  judge  or  referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions,  the  party  proposing  such 
case  or  exceptions  shall,  before  submitting  the  same  to  the  judge  or  referee  for  settle- 
ment, mark  upon  the  several  amendments  his  allowance  or  disallowance  thereof,  and 
shall  also  plainly  mark  thereon  and  upon  the  stenographer's  minutes  the  parts  to 
which  the  proposed  amendments  are  applicable,  together  with  the  number  of  the 
amendment.  If  the  party  proposing  the  amendments  claims  that  the  case  should  be 
made  to  conform  to  the  minutes  of  the  stenographer  he  must  refer  at  the  end  of  each 
amendment  to  the  proper  page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must  be  specified  in  the 
notice,  and  it  shall  not  be  less  than  four  nor  more  than  ten  days  after  the  service  of 
such  notice.  The  lines  of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow  further  time  for  the 
doing  of  any  of  the  acts  above  provided  to  be  done  on  such  appeals. 

Oases  reserved  for  argument  and  special  verdicts  shall  be  settled  in  the  same  manner. 
The  parties  may  agree  on  the  facts  proven  to  be  inserted  in  the  case,  instead  of  the 
testimony,  on  the  approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  containing  exceptions,  or 
the  time  within  which  amendments  thereto  may  be  served,  shall  be  made  unless  the 
party  applying  for  such  order  serve  a  notice  of  two  days  upon  the  adverse  parties  of 
his  intention  to  apply  therefor,  stating  the  time  and  place  for  making  such  application. 

RULE  XXXIII. 

Failure  to  make  a  case. — If  the  party  shall  omit  to  make  a  case  within  the  time 
above  limited,  he  shall  be  deemed  to  have  waived  his  right  thereto;  and  when  a  case 
is  made,  and  the  parties  shall  omit,  within  the  several  times  above  limited.,  the  one 
party  to  propose  amendments,  and  the  other  to  notify  an  appearance  before  the  judge, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have  agreed  to  the  case 
as  proposed,  and  the  latter  to  have  agreed  to  the  amendments  as  proposed. 

RULE  XXXIV. 

Case  and  bill  of  exceptions;  contents;  resettlement;  exhibits. — A  bill  of  excep- 
tions shall  contain  only  so  much  of  the  evidence  as  may  be  necessary  to  present  the 
questions  of  law  upon  which  exceptions  were  taken  on  the  trial;  and  it  shall  be  the 
duty  of  the  judge  upon  settlements  to  strike  out  all  the  evidence  and  other  matters 
which  shall  have  been  unnecessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  hsec  verba,  or  by  question 
and  answer,  unless  ordered  by  the  judge  or  referee  by  or  before  whom  the  same  shall 
be  settled.  But  the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  shall  be 
stated  in  a  narrative  form,  except  that  where  it  is  claimed  by  either  party  that  any 
particular  testimony  should  be  given  in  haec  verba,  the  judge  or  referee  who  settles  the 
case  shall  determine  whether  or  not  a  proper  presentation  of  the  case  for  review  requires 
such  portion  of  the  evidence  to  be  so  stated  in  htec  verba,  whereupon  the  case  shall  be 
made   accordingly.     With   the   proposed  case   the   appellant   may   serve   his   stipulation 


i 

J 


App'x  4.  GENERAL    RULES    OF    PRACT1CK.  5039 

that  he  desires  to  review  only  the  conclusion  of  the  jury,  court  or  referee  upon  certain 
specified  questions  of  fact;  in  which  case  the  case  as  settled  shall  contain  all  the 
evidence  bearing  upon  such  questions  of  fact  and  so  much  of  the  evidence  as  may  be 
necessary  to  present  the  questions  of  law  raised  by  exceptions  taken  at  the  trial;  and 
it  shall  be  the  duty  of  the  judge  or  referee  settling  the  case  to  strike  out  all  other 
evidence  and  to  certify  that  all  the  evidence  relating  to  the  question  of  fact  which  the 
appellant  desires  to  raise  has  been  included  in  the  case  as  settled ;  and  upon  appeal 
the  Appellate  Division  shall  not  review  any  question  of  fact  not  specified  in  such 
stipulation. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule,  the  coiut  before  which 
the  same  shall  be  brought  for  review  may  order  the  same  back  for  resettlement.  * 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or  referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents  have  been  used  which 
are  material  only  as  to  the  fact  of  their  existence,  or  as  to  a  small  part  of  their 
contents,  the  parties  may,  by  stipulation,  or  the  court  or  judge  below  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts  thereof  to  be  returned  upon 
the  appeal  from  the  order,  to  be  used  in  place  of  the  original  documents.  (Amended 
April  1,  1910;   in  effect  September  1,  1910.) 

RULE  XXXV. 

Case  to  be  signed;  service  of  copy. — [Repealed  April  1,  1910;  in  effect  September 
1,  1910.] 

RULE  XXXVI. 

Neglect  to  bring  issue  of  fact  to  trial;  causes  where  defendant  is  under  arrest 
preferred. — Whenever  an  issue  of  fact  in  any  action  pending  in  any  court  has  been  joined, 
and  the  plaintiff  therein  shall  fail  to  bring  the  same  to  trial  according  to  the  course 
and  practice  of  the  court,  the  defendant,  at  any  time  after  younger  issues  shall  have 
been  tried  in  their  regular  order,  may  move  at  Special  Term  for  the  dismissal  of  the 
complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff  to  bring  the 
action  to  trial  has  not  been  unreasonable,  the  court  may  permit  the  plaintiff,  on  such 
terms  as  may  be  just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the  defendant  be  imprisoned 
under  an  order  of  arrest,  in  the  action,  or  if  the  property  of  the  defendant  be  held 
under  attachment,  the  trial  of  the  action  shall  be  preferred.  Every  cause  placed  upon 
the  calendar  of  the  Trial  Term  or  Special  Term  for  the  trial  of  equity  cases  shall  be 
moved  for  argument  or  trial  when  reached  in  its  order,  and  shall  not  be  reserved  or 
put  over  except  by  the  consent  of  the  court  unless  otherwise  permitted  by  special  rule; 
and  if  passed  without  being  so  reserved  or  put  over,  it  shall  be  entered  on  all  subse- 
quent calendars  as  of  date  when  passed,  and  no  term  fee  shall  be  taxed  thereon  for  any 
subsequent  term. 

RULE  XXXVII. 

Notice  for  argument  and  of  motions;  order  to  show  cause;  where  returnable; 
effect  of  order  staying  proceedings  when  made  within  ten  days  of  trial  term; 
irregularities  to  be  stated;  judgment  by  default  in  divorce  cases. — All  questions 
for  argument,  and  all  motions  made  at  Special  or  Trial  Terms  shall  be  brought  before 
the  court  on  notice  of  not  less  than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  an  order  to  show  cause,  except  that 
where  the  attorneys  for  the  respective  parties  reside  or  have  their  offices  in  the  same 
city  or  village,  such  notice  nay  he  a  notice  of  live  days;  if  the  opposite  party  shall 
not  appear  to  oppose,  the  party  making  the  motion  shall  be  entitled  to  the  order  or 
judgment  moved  for,  on  proof  of  due  service  of  the  notice  or  order  and  papers  required 
to  be  served  by  him,  unless  the  court  shall  otherwise  direct.  If  the  party  making  the 
motion  shall  not  appear,  the  court  shall  deny  the  motion  on  the  tiling  of  the  copy 
notice  of  motion,  or  order  to  show  cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless  a  special  and  sufficient 
reason  for  requiring  a  shorter  notice  than  eight  days  shall  be  stated  in  the  papers 
presented,  nor  unless,  in  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  sufficient  reason  for  requir- 
ing a  shorter  notice  than  five  days  shall  be  stated  in  the  papers  presented,  and  the 
party  shall,  in  his  affidavit,  state  the  present  condition  of  the  action,  and  whether 
at  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holding  the  next  Special  or  Trial 
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Term  where  the  action  is  triable.  An  order  to  show  cause  shall  also  (except  in  the 
first  judicial  district)  be  returnable  only  before  the  judge  who  grants  it,  or  at  a  Special 
Term  appointed  to  be  held  in  the  district  in  which  the  action  is  triable. 

No  order,  except  in  the  first  judicial  district,  served  after  the  action  shall  have  been 
noticed  for  trial,  if  served  within  ten  days  of  the  Trial  Term,  shall  have  the  effect 
to  stay  the  proceedings  in  the  action,  unless  made  at  the  term  where  such  auction  is 
to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to  hold  such  Trial  Term,  or  unless 
such  stay  is  contained  in  an  order  to  show  cause  returnable  on  the  first  day  of  such 
term,  in  which  case  it  shall  not  operate  to  prevent  the  subpoenaing  of  witnesses  or 
placing  the  cause  on  the  calendar. 

0  When  the  motion  is  for  irregularity  the  notice  or  order  shall  specify  the  irregularity 
complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  the  consent  of  the 
adverse  party,  shall  not  extend  to  an  action  for  a  divorce,  or  limited  separation,  or  to 
annual  a  marriage. 

In  the  first  judicial  district  all  motions  must  be  noticed  to  be  heard  at  andj  all 
orders  to  show  cause  must  be  returnable  at  the  Special  Term  for  hearing  of  litigated 
motions,  except  in  cases  where  the  special  rules  of.  the  first  judicial  district  shall 
require  such  motion  to  be  made  at  some  other  term  of  the  court. 

If  a  notice  of  motion  is  served  ten  days  before  the  return  day  thereof,  it  may, 
immediately  after  the  prayer  for  relief  and  before  the  signature,  contain  the  follow- 
ing statement:  "Answering  affidavits  must  be  served  five  days  before  the  return  day," 
in  which  case  answering  affidavits,  in  order  to  be  used  upon  the  motion,  must  be  so 
served.  The  moving  party,  upon  receiving  such  answering  affidavits,  may  serve  affi- 
davits in  reply  at  least  two  days  before  the  hearing.  Such  replying  affidavits  shall 
be  limited  strictly  to  matters  in  reply.  Affidavits  in  answer  and.  reply  cannot  be  read 
upon  the  motion  if  not  so  served,  unless  the  court  in  its  discretion,  for  good  cause 
shown,  may  otherwise  order.  (Last  paragraph  added  April  1,  1910;  in  effect  September 
1,  1010.) 

RULE  XXXVIII. 

Enumerated  motions;  non-enumerated  motions,  what  are;  contested  motions, 
when  not  heard  at  trial  term. — Enumerated  motions  are  motions  arising  on  special 
verdict,  issues  of  law,  cases,  exceptions,  appeals  from  judgments  sustaining  or  over- 
ruling demurrers,  appeals  from  judgment  or  order  granting  or  refusing  a  new  trial 
in  an  inferior  court,  appeals  by  virtue  of  sections  1346  and  1349  of  the  Code,  agreed 
cases  submitted  under  section  1279  of  the  Code,  and  appeals  from  final  orders  and  de- 
crees of  Surrogate's  Courts,  and  matters  provided  for  by  sections  2085-2099  and  2138 
of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted  to  the  court,  and  shall 
be  heard  at  Special  Term  except  when  otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing  at  any  Special  Term 
held  at  the  same  time  and  place  with  a  Trial  Term,  except  in  actions  upon  the 
calendar  for  trial  at  such  term,  and  in  which  the  hearing  of  the  motion  is  necessary 
to  the  disposal,  of  the  cause,  unless  otherwise  ordered  by  the  justice  holding  the  court; 
and  except,  also,  that  in  counties  in  which  no  Special  Term  distinct  from  a  Trial 
Term  is  appointed  to  be  held,  motions  in  actions  triable  in  any  such  county  may  be 
noticed  and  brought  on  at  the  time  of  holding  the  Trial  and  Special  Term  in  the  county 
in  which  such  actions  are  triable. 

RULE  XXXIX. 

Notes  of  issue,  when  to  be  filed;  separate  calendar  for  non-enumerated  motions; 
preferred  cases;  cases  not  reserved;  when  passed*  place  on  subsequent  calendars.— 

At  the  first  term  of  the  Appellate  Division  of  the  Supreme  Court  in  each  department, 
and  at  such  other  times  as  the  court  shall  from  time  to  time  direct,  the  clerk  shall  make 
up  a  calendar  which  shall  consist  of  cases  pending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  be  filed  eight  days  before  the  com- 
mencement of  the  court  at  which  the  cause  may  be  noticed.  The  clerk  shall  prepare 
a  calendar  for  the  Appellate  Division,  and,  except  in  the  first  department,  cause  the 
Bame  to  be  printed  for  each  of  the  justices  holding  the  court.  Appeals  shall  be  placed 
on  the  calendar,  according  to  the  date  of  the  service  of  the  notice  of  appeal;  and  all 
subsequent  enumerated  appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of 
the  date  of  the  first  appeal;  and  other  cases  as  of  the  time  when  the  question  to  be 
reviewed   arose.    Appeals    in    non-enumerated    motions    shall    also    be    placed   upon  a 
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separate  calendar.  Cases  entitled  to  preference  shall  be  placed  separately  on  the 
calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules  regulating  the  hearing 
of  causes  and  of  calendar  practice  in  such  department  not  inconsistent  with  the  Code 
of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where  the  cause  is  called  in 
its  order  on  the  calendar,  if  the  appellant  fails  to  appear  and  furnish  the  court  with 
the  papers  required,  and  argue  or  submit  his  cause,  judgment  of  affirmance  by  default 
will  be  ordered  on  motion  of  the  respondent.  If  the  appellant  only  appears,  he  may 
either  argue  or  submit  the  case.  If  neither  party  appears,  the  case  will  be  passed  and 
placed  at  the  foot  of  the  calendar.  When  any  cause  shall  be  twice  passed,  the  clerk 
shall  enter  an  order  of  course  dismissing  the  appeal  or  the  proceedings,  or  denying  the 
motion  for  a  new  trial, — but  the  court  may,  upon  motion,  vacate  the  order  and  restore 
the  cause. 

RULE  XL. 

Enumerated  motions;  what  papers  to  be  furnished,  and  by  whom;  points  to 
contain  a  statement  of  facts. — The  papers  to  be  furnished  on  enumerated  motions  at 
Special  Term  shall  be  a  copy  of  the  pleadings,  when  the  question  arises  on  the  pleadings, 
or  any  part  thereof,  a  copy  of  the  special  verdict,  return  or  other  papers  on  which 
the  question  arises.  The  party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  upon  the  trial  of  issues  of  law,  at  least  five  days  before 
the  time  for  which  the  matter  may  be  noticed  for  argument.  If  the  party  whose  duty 
it  is  to  furnish  the  papers  shall  neglect  to  do  so,  the  opposite  party  shall  be  entitled  to 
move,  on  affidavit  and  on  four  days'  notice  of  motion,  that  the  cause  be  struck  from 
the  calendar  (whichever  party  may  have  noticed  it  for  argument),  and  that  judgment 
be  rendered  in  his  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  question  arises  on  special  ver- 
dict, and  by  the  party  demurring  on  the  trial  of  issues  of  law,  and  in  all  other  cases  by 
the  party  making  the  motion.  Each  party  shall  prefix  to  his  points  a  concise  statement 
of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if  such  statement  is  not 
furnished,  no  discussion  of  the  facts  by  the  party  omitting  such  statement  will  be 
permitted. 

RULE  XLI. 

Papers  to  be  furnished,  on  appeal,  by  appellant;  printed  copies  of  case  and 
points;  appeals  from  non-enumerated  motions;  delegation  of  powers. — In  all  cases 
to  be  heard  in  the  Appellate  Division,  except  appeals  from  non -enumerated  motions,  the 
paperB  shall  be  furnished  by  the  appellant  or  the  moving  party,  and  in  cases  agreed 
upon,  under  section  1279  of  the  Code,  by  the  plaintiff.  The  party  whose  duty  it  is  to 
furnish  the  papers  shall  cause  a  printed  copy  of  the  requisite  papers  to  be  filed  in  the 
office  of  the  clerk  of  the  Appellate  Division  within  twenty  days  after  an  appeal  has 
been  taken,  or  the  order  made  for  the  hearing  of  a  cause  therein,  or  the  agreed  case 
filed  in  the  clerk's  office  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure;  but  if  it 
shall  be  necessary  to  make  a  case  or  case  and  exceptions  after  the  appeal  has  been  taken 
or  the  order  made  for  the  hearing  in  the  Appellate  Division,  the  printed  papers,  including 
the  case  as  settled  and  signed  by  the  judge  before  whom  the  case  was  tried,  shall  be  filed 
within  twenty  days  after  the  settlement  of  the  case,  and  the  party  whose  duty  it  is  to 
furnish  the  papers  shall  serve  within  said  twenty  days  upon  his  adversary  three  printed 
copies  of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal  has  been  taken;  a  copy 
of  the  judgment-roll,  or  the  decree  in  the  court  below,  and  the  papers  upon  which  it 
was  entered;  if  no  judgment  was  entered,  the  pleadings,  minutes  of  trial,  and  the  order 
sending  the  case  to  the  Appellate  Division  or  the  order  appealed  from,  or  the  papers 
required  by  section  1280  of  the  Code  of  Civil  Procedure.  To  these  papers  shall  be 
attached  the  case  or  case  and  exceptions  if  it  is  to  be  used  in  the  Appellate  Division, 
All  the  foregoing  papers  shall  be  certified  by  the  proper  clerk,  or  be  stipulated  by  the 
parties  to  be  true  copies  of  the  original.  There  shall  be  prefixed  to  these  papers  a 
statement  showing  the  time  of  the  beginning  of  the  action  or  special  proceeding,  and  of 
the  service  of  the  respective  pleadings;  the  names  of  the  original  parties  in  full;  and 
any  change  in  the  parties,  if  such  has  taken  place.  There  shall  be  added  to  them  the 
opinion  of  the  court  below,  or  an  affidavit  that  no  opinion  was  given,  or,  if  given,  that 
a  copy  could  not  be  procured.  The  foregoing  papers  shall  constitute  the  record  in  the 
Appellate  Division.  If  the  papers  shall  not  be  filed  and  served  as  herein  provided  by 
the  party  whose  duty  it  is  to  do  so,  his  opponent  may  move  the  court  on  three  days1 
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notice,  on  any  motion  day,  for  an  order  dismissing  the  appeal,  or  for  a  judgment  in 
his  favor,  as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall  consist  of  printed  copies 
of  the  papers  which  were  used  in  the  court  below,  and  are  specified  in  the  order,  certified 
by  the  proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of  the  original,  and 
of  the  whole  thereof.  There  shall  be  added  to  them  the  opinion  of  the  court  below,  or 
an  affidavit  that  no  opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  procured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after  the  appeal  is  taken  and 
at  the  same  time  the  appellant  shall  serve  upon  his  adversary  three  printed  copies 
thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as  aforesaid,  the  respondent  may 
move,  on  any  motion  day,  upon  three  days'  notice,  to  dismiss  the  appeal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders  that  it  shall  not  be  necessary 
to  insert  in  the  printed  papers  upon  which  the  appeal  is  to  be  taken  such  exhibits  or 
other  voluminous  documents  as  are  not  necessary  for  a  consideration  of  the  questions 
raised  by  the  appeal,  the  clerk  shall  then  certify  that  the  printed  papers  are  true  copies 
of  the  originals  and  of  the  whole  thereof  specified  in  the  order  except  those  omitted  by 

order  of  the  court.     (Amended  April  1,  1910;  in  effect  September  I,  1910.) 

j 

RULE  XLII. 

Briefs  and  points  to  be  exchanged  by  the  parties. — The  appellate  division  in  any 
department  may  make  such  rules  in  relation  to  the  exchange  of  briefs  and  the  delivery 
of  papers  and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in  all  cases,  ! 

whether  enumerated  or  non-enumerated.  j 

RULE  XLIII. 

Cases  and  points,  to  be  printed  and  indexed;  number  to  be  delivered  to  the 
court. — The  cases  and  points,  and  all  other  papers  furnished  in  the  appellate  division 
in  calendar  cases,  shall  be  printed  on  white  writing  paper,  with  a  margin  on  the  outer 
edge  of  the  leaf  not  less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive  of 
any  marginal  note  or  reference,  shall  be  seven  inches  long  and  three  and  a  half  inches 
wide.  The  folio,  numbering  from  the  commencement  to  the  end  of  the  papers,  shall  be 
printed  on  the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in  size  and  in  the 
type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  State  shall  be  cited  from  the 
reports  of  the  official  reporters,  if  such  cases  shall  have  been  reported  in  full  in  the  offi- 
cial reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party  whose  duty  it  is  to  furnish  ' 

the  papers  shall  deliver  to  the  clerk  thirteen  copies  thereof,  and  each  party  shall  deliver 
to  the  clerk  thirteen  copies  of  his  briefs  and  points.     The  clerk  shall  deliver  one  copy  I 

of  the  papers  and  briefs  to  each  Justice,  two  to  the  official  reporter,  and  shall  transmit 
one  to  the  librarian  of  the  State  Law  Library,  one  to  the  clerk  of  each  of  the  other 
departments,  and  shall  dispose  of  the  remainder  as  directed  by  the  court.  The  Appellate 
Division  in  any  department  may  require  further  copies  of  the  papers  and  briefs  to  be 
delivered  in  their  discretion. 

The  printed  papers  on  appeal  shall  contain  an  index  in  the  front  thereof.  The  index 
of  the  exhibits  shall  concisely  indicate  the  contents  or  nature  of  each  exhibit  and  the 
folio  of  the  case  at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed  in  the 
record.  Said  index  shall  also  contain  a  reference  to  the  folios  at  which  a  motion  for  a 
dismissal  of  the  complaint  or  the  direction  of  a  verdict  is  contained ;  and  to  the  certificate 
that  the  case  contains  all  the  evidence.  At  the  top  of  each  page  of  the  case  or  bill  of 
exceptions  must  be  printed  the  name  of  the  witness  then  testifying  and  of  the  party  call- 
ing him,  and  indicating  whether  the  examination  is  direct,  cross  or  redirect.  Each  affi- 
davit or  other  paper  printed  upon  an  appeal  from  an  order  shall  be  preceded  by  a 
description  thereof  that  must  specify  on  whose  behalf  it  was  read;  and  the  name  of 
the  affiant  shall  be  printed  at  the  top  of  each  page  containing  an  affidavit.  On  an  appeal 
from  an  order  granting  or  denying  a  motion  to  strike  out  parts  of  a  pleading  as  irrele-  i 

vant,  redundant  or  scandalous,  or  to  make  a  pleading  more  definite  and  certain,  the 
portion  of  the  pleading  to  which  the  motion  relates  must  be  printed  in  italics.  (Amended 
April  1,  1910;  in  effect  September  1,  1910.) 
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RULE  XLIV. 

Non-enumerated  motions,  when  heard;  default,  how  taken. — Non-enumerated 
motions  in  the  Appellate  Division  and  appeals  from  orders  will  be  heard  upon  such  days 
as  are  designated  by  the  special  rule  of  the  Appellate  Division  in  each  Department. 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appellate  Division  shall  not 
be  made  upon  the  day  for  which  it  is  noticed,  the  party  attending  pursuant  to  notice 
to  oppose  the  same,  may,  at  the  close  of  that  order  of  business,  unless  the  court  shall 
otherwise  order,  take  a  rule  against  the  party  giving  the  notice,  denying  the  motion, 
with  costs.     (Amended  April  1,  1910;  in  effect  September  1,  1910.) 

RULE  XLV. 

Additional  allowance. — Applications  for  an  additional  allowance  can  only  be  made 
to  the  court  before  which  the  trial  is  had,  or  the  judgment  rendered,  and  shall  in  all 
cases  be  made  before  final  costs  are  adjusted. 

RULE  XLVT. 

Motion  to  amend  justice's  return  on  appeal,  when  to  he  noticed. — On  appeal 
from  a  justice's  judgment,  where  a  County  Court  has  not  jurisdiction,  by  reason  of 
relationship,  etc.,  a  notice  of  motion  for  an  order  to  compel  the  justice  to  amend  his 
return  may  be  given  in  twenty  days  after  the  date  of  the  certificate  of  the  county 
judge,  and  not  after  that  time. 

RULE  XLVIL 

Counsel,  time  allowed. —  At  the  hearing  of  causes  in  the  Appellate  Division  or  at 
Special  Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and  then  not  more 
than  one  hour  each,  except  when  the  court  shall  otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but  one  counsel  on  each  side 
shall  be  heard,  and  not  more  than  thirty  minutes  each,  unless  the  court  shall  otherwise 
order. 

The  Appellate  Division  in  any  department  may  make  such  further  or  different  regu- 
lations upon  these  subjects  as  it  may  deem  proper. 

RULE  XLVIII. 

Stay  of  proceedings,  for  change  of  venue;  affidavits,  on  motion  to  change  venue. 

— No  order  to  stay  proceedings  for  the  purpose  of  moving  to  change  the  place  of  trial 
shall  be  granted  unless  it  shall  appear  from  the  papers  that  the  defendant  has  used 
due  diligence  in  preparing  the  motion  for  the  earliest  practical  day  after  issue  joined. 
Such  order  shall  not  stay  the  plaintiff  from  taking  any  step,  except  subpoenaing  wit- 
nesses for  the  trial,  without  a  special  clause  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  party  shall  state  the  nature  of 
the  controversy  and  show  how  his  witnesses  are  material,  and  the  grounds  of  his  belief 
that  the  testimony  of  such  witnesses  will  be  favorable  to  his  contention,  and  shall  also 
show  where  the  cause  of  action  arose,  and  such  facts  shall  be  taken  into  consideration 
by  the  court  in  fixing  the  place  of  trial.  (Amended  April  1,  1910;  in  effect  September 
1,  1910.) 

RULE  XLIX. 

Guardians  ad  litem. — No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general  guardian  of  such  infant, 
or  is  fully  competent  to  understand  and  protect  the  rights  of  the  infant,  and  has  no 
interest  adverse  to  that  of  the  infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  the  adverse  party.  And  no  person  shall  be  appointed  such  guardian  who 
is  not  of  sufficient  ability  to  answer  to  the  infant  for  any  damage  which  may  be  sus- 
tained by  his  negligence  or  misconduct  in  the  defense  or  prosecution  of  the  suit,  and 
such  ability  shall  be  shown  by  affidavit  stating  facts  in  respect  thereto.  And  no  person 
shall  be  appointed  guardian  ad  litem  who  is  nominated  by  the  adverse  party. 

RULE  L. 

Guardian  ad  litem,  duties,  compensation;  affidavit  to  entitle  guardian  to  com- 
pensation.— It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to  act  as  the 
guardian  of  any  infant  defendant,  in  any  suit  or  proceeding  against  him,  whenever 
appointed  for  that  purpose  by  an  order  of  this  court.  And  it  shall  be  the  duty  of  such 
guardian  to  examine  into  the  circumstances  of  the  case,  so  far  as  to  enable  him  to  make 
the  proper  defense,  when  necessary  for  the  protection  of  the  rights  of  the  infant;  and  he 
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shall  be  entitled  to  such  compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall  be  made,  except  upon 
an  affidavit  to  be  made  by  such  guardian,  if  an  attorney  of  the  court,  or  if  the  guardian 
be  not  an  attorney,  then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he  has  examined  into  the 
circumstances  of  the  case,  and  has,  to  the  best  of  his  ability,  made  himself  acquainted 
with  the  rights  of  Mb  ward,  and  that  such  guardian  has  taken  all  the  steps  necessary 
for  the  protection  of  such  rights,  to  the  best  of  his  knowledge,  and  as  he  believes,  stating 
what  has  been  done  by  him  for  the  purpose  of  ascertaining  the  rights  of  the  ward. 

RULE  LI. 

Guardian,  bond  of,  before  receiving  property. — No  guardian  ad  litem  for  an  infant 
party  shall  as  such  guardian  receive  any  money  or  property  belonging  to  such  infant, 
or  which  may  be  awarded  to  him  in  the  suit  (except  such  costs  and  expenses  as  may 
be  allowed  by  the  court  to  the  guardian),  unless  he  has  given  an  undertaking  executed 
by  a  surety  company  authorized  to  do  business  in  this  State,  in  double  the  amount  of 
such  money  or  property,  or  a  bond  secured  by  a  mortgage  on  improved  and  unincum- 
bered real  property. 

Neither  shall  the  general  guardian  of  an  infant  receive  any  part  of  the  proceeds  of  a 
sale  of  real  property  belonging  to  an  infant  sold  under  a  decree,  judgment  or  order  of 
the  court  until  the  guardian  has  given  such  further  security  for  the  faithful  discharge 
of  his  trust  as  the  court  may  direct.  In  case,  however,  such  proceeds  shall  exceed  the 
sum  of  five  hundred  dollars  the  court  shall  require  the  guardian  to  give  a  bond,  in  the 
penalty  of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to  be  that  of  a 
surety  company  authorized  to  do  business  in  this  State  or  secured  by  a  mortgage  on 
improved  and  unincumbered  real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  April  1,  1910;  in  effect  September  1,  1910.) 

RULE  ML 

General  guardian,  appointment  of. — Except  in  cases  otherwise  provided  for  by  law, 
for  the  purpose  of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age  of 
fourteen  years  or  upward,  or  some  relative  or  friend,  if  the  infant  is  under  fourteen, 
may  present  a  petition  to  the  court,  stating  the  age  and  residence  of  the  infant,  and 
the  name  and  residence  of  the  person  proposed  or  nominated  as  guardian,  and  the 
relationship,  if  any,  which  said  person  bears  to  the  infant,  and  the  nature,  situation  and 
value  of  the  infant's  estate. 

RULE  MIL 

Age  of  infant  and  amount  of  property  to  be  ascertained  by  court. — Upon  pre- 
senting the  petition,  the  court  shall,  by  inspection  or  otherwise,  ascertain  the  age  of 
the  infant,  and  if  of  the  age  of  fourteen  years  or  upward,  shall  examine  him  as  to  his 
voluntary  nomination  of  a  suitable  and  proper  person  as  guardian;  if  under  fourteen, 
shall  ascertain  who  is*  entitled  to  the  guardianship,  and  shall  name  a  competent  and 
proper  person  as  guardian.  The  court  shall  also  ascertain  the.  amount  of  the  personal 
property,  and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real  estate  of 
the  infant  during  his  minority,  and  shall  also  ascertain  the  sufficiency  of  the  security 
offered  by  the  guardian. 

RULE  MV. 

Bond  of  a  general  guardian. — The  security  to  be  given  by  the  general  guardian  of 
an  infant  shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  personal  estate 
of  his  ward  and  of  a  gross  amount  or  value  of  the  rents  or  profits  of  the  real  estate 
during  his  minority.  The  bond  shall  be  executed  by  the  guardian,  together  with  at  least 
two  sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  specified  in  the  penalty 
of  the  bond  over  and  above  all  debts.  If,  however,  the  total  amount  of  the  personal 
estate  of  an  infant  and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the  real 
estate  during  his  minority  shall  exceed  twenty-five  hundred  dollars,  then  the  bond  must 
be  the  bond  of  a  surety  company  authorized  to  do  business  in  this  State,  or  the  general 
guardian  may  give  a  bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from  special  circumstances  it 
may  be  found  for  the  interest  of  the  infant,  and  may  direct  the  principal  of  the  estate 
and  any  part  thereof  to  be  invested  in  the  stocks  of  the  State  of  New  York  or  of  the 
United  States,  or  deposited  with  any  trust  company  which  shall  have  been  designated 
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as  a  depository  for  such  moneys,  or  invested  in  bond  and  mortgage  on  unincumbered 
and  improved  property  of  at  least  double  the  value  of  the  amount  invested,  to  be  shown 
to  the  satisfaction  of  the  court,  for  the  benefit  of  the  infants,  and  that  the  interest  or 
income  thereof  only  be  received  by  the  guardian.  (Amended  April  1,  1910;  in  effect 
September  1,  1910.) 

'  '   .     -  RULE  LV. 

Sale  of  real  estate  of  infants,  lunatics,  etc.;  contents  of  petition. — The  petition 
in  proceedings  to  sell,  mortgage  or  lease  real  estate  belonging  to  an  infant  or  lunatic, 
idiot  or  habitual  drunkard,  shall  state,  besides  the  particular  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  other  matters  required  by  the  Code,  the  age  and 
residence  of  the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the  name  and  residence 
of  the  person  proposed  as  a  special  guardian  or  committee,  the  relationship,  if  any,  which 
he  bears  to  the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the  security  proposed 
to  be  given;  and  also  whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and.  what  disposition  was  made  of  the  same. 

RULE  LVI. 

Referee's  report  on  petition  to  sell,  etc. — The  referee  appointed  on  such  petition 
must  report  as  to  whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and  what 
portion  thereof),  would  be  beneficial  to  the  infant,  lunatic,  idiot  or  habitual  drunkard, 
and  the  particular  reason  therefor,  and  whether  the  infant,  lunatic,  idiot  or  habitual 
drunkard  is  in  absolute  need  of  having  some  and  what  portion  of  the  proceeds  of  such 
sale,  mortgage  or  lease,  for  a  purpose  provided  in  section  2348  of  the  Code,  in  addition 
to  what  he  might  earn  by  hiB  own  exertions;  and  such  referee  shall  also  ascertain  and 
report  the  value  of  the  property  or  interest  to  be  disposed  of,  specifically,  as  to  each 
separate  lot  or  parcel,  and  whether  there  is  any  person  entitled  to  dower  or  a  life  estate, 
or  estate  for  years,  in  the  premises,  and  the  terms  and  conditions  on  which  it  should  be 
sold. 

And  the  referee's  report  shall  give  such  further  facts  as  are  necessary  or  proper  on 
the  application. 

The.  facts  in  relation  to  the  value  of  the  property  or  interest  to  be  disposed  of  required 
to  be  ascertained  and  reported  upon  by  the  referee  must  be  proved  on  such  reference  by 
evidence  of  at  least  two  disinterested  persons,  in  addition  to  that  of  the  petitioner,  and 
the  report  shall  not  refer  to  the  petition  or  any  other  papers  for  a  statement  of  fact. 

RULE  LVII. 

Bond  of  special  guardian. — The  security  required  on  a  sale  of  the  real  estate  of  an 
infant  shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in  the  sum  of  double 
the  value  of  the  premises,  including  the  interest  on  such  value  during  the  minority  of 
the  infant,  each  of  which  sureties  shall  be  worth  the  penalty  of  the  bond  over  and  above 
all  debts,  which  bond  shall  be  duly  acknowledged  and  accompanied  with  affidavits  of 
justification  made  by  the  sureties.  In  case,  however,  the  value  of  the  premises  including 
the  interest  on  such  value  during  the  minority  of  the  infant,  shall  exceed  the  sum  of 
five  hundred  dollars,  the  court  must  require  the  guardian  to  give  a  bond  of  a  surety 
company  authorized  to  do  business  in  this  State  or  a  bond  secured  by  a  mortgage  on 
improved  and  unincumbered  real  property  of  the  value  of  the  penalty  of  the  bond. 
(Amended  April  1,  1910;  in  effect  September  1,  1910.) 

RULE  LVIII. 

Proceeds  of  sale  must  be  brought  into  court;  costs. — If  the  proceeds  of  the  sale 
exceed  $500,  and  the  guardian  has  not  given  security  by  mortgage  upon  real  estate,  he 
shall  bring  the  proceeds  into  court,  or  invest  the  same  under  the  direction  of  the  court, 
for  the  use  of  the  infant;  and  the  guardian  shall  only  be  entitled  to  receive  so  much 
of  the  interest  or  income  thereof,  from  time  to  time,  as  may  be  necessary  for  the  sup- 
port and  maintenance  of  the  infant,  without  the  order  of  the  court.  If  the  infant's 
interest  in  the  property  does  not  exceed  $1,000,  the  whole  costs,  including  disbursements, 
shall  not  exceed  twenty-five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants  in  common,  the  application 
in  behalf  of  all  shall  be  joined  in  the  same  petition,  although  they  may  have  several 
general  guardians;  and  there  shall  be  but  one  reference  to  ascertain  the  propriety  of  a 
sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 
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RULE  LIX. 

When  proceeds  to  be  paid  to  general  guardian;  petition  therefor. — No  money 
arising  from  the  sale  of  the  real  estate  of  an  infant  shall  be  paid  over  to  his  general 
guardian,  except  so  much  thereof,  or  of  the  interest  or  income,  from  time  to  time,  as 
may  be  necessary  for  his  support  or  maintenance,  unless  such  guardian  shall  give  a  bond 
in  the  penalty  of  double  the  amount  to  be  paid  to  him  with  sufficient  surety  to  be  ap- 
proved by  the  court.  In  case  however  such  money  shall  exceed  the  sum  of  five  hundred 
dollars  the  court  must  require  the  guardian  to  give  a  bond  of  a  surety  company  author- 
ized to  do  business  in  this  State  or  a  bond  secured  by  a  mortgage  on  improved  and 
unincumbered  real  property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys  to  any  person,  except 
upon  petition,  accompanied  by  a  certified  copy  of  the  order,  in  pursuance  of  which  the 
money  was  brought  into  court,  together  with  a  statement  of  the  county  treasurer,  city 
chamberlain,  or  other  depository  of  the  money,  showing  the  present  state  and  amount 
of  the  fund,  separating  the  principal  and  interest,  and  showing  the  amount  of  each;  and 
the  court  may  take  such  proof  of  the  truth  of  the  matters  stated  in  the  petition  as 
shall  be  deemed  proper,  or  may  refer  the  same  to  a  suitable  referee  to  take  proof  and 
report  thereon.     (Amended  April  1,  19 10;  in  effect  September  1,  1910.) 

RULE  LX. 

Reference  on  failure  to  answer  on  mortgage  foreclosure;  judgment. — If,  in  an 

action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer  within  the  time  allowed 
for  that  purpose,  or  the  right  of  the  plaintiff,  as  stated  in  the  complaint,  is  admitted 
by  the  answer,  the  plaintiff  may  have  an  order  referring  it  to  some  suitable  person 
as  referee,  to  compute  the  amount  due  to  the  plaintiff,  and  to  such  of  the  defendants 
as  are  prior  incumbrancers  of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the  whole  amount  secured  by 
the  mortgage  has  not  become  due.  If  the  defendant  is  an  infant,  and  has  put  in  a  gen- 
eral answer  by  his  guardian,  or  if  any  of  the  defendants  are  absentees,  the  order  of 
reference  shall  also  direct  the  person  to  whom  it  is  referred  to  take  proof  of  the  farts 
and  circumstances  stated  in  the  complaint,  and  to  examine  the  plaintiff  or  his  agent, 
on  oath,  as  to  any  payments  which  have  been,  made,  and  to  compute  the  amount  due 
on  the  mortgage,  preparatory  to  the  application  for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  wnthin  the  time  allowed  for  that  purpose, 
or  any  answer  denying  any  material  facts  of  the  complaint,  the  plaintiff,  after  the  ciuse 
is  in  readiness  for  trial,  as  to  all  the  defendants,  may  apply  for  judgment,  at  any  Special 
Term,  upon  due  notice  to  such  of  the  defendants  as  have  appeared  in  the  action,  and 
without  putting  the  cause  on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must  show,  b\*  affidavit  or 
otherwise,  whether  any  of  the  defendants  who  have  not  appeared  are  absentee*;  and. 
if  so,  he  must  produce  the  report  ns  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his  agent,  on  oath,  as  to 
any  payments  which  have  been  made.  And  in  all  foreclosure  cases  the  plaintiff,  when 
he  moves  for  judgment,  must  show  by  affidavit,  or  by  the  certificate  of  the  clerk  of  the 
county  in  which  the  mortgaged  premises  are  situated,  that  a  notice  of  the  pendency  of 
the  action,  containing  the  names  of  the  parties  thereto,  the  object  of  the  action,  and 
a  description  of  the  property  in  that  county  affected  thereby,  the  date  of  the  mortgage, 
and  the  parties,  thereto,  and  the  time  and  place  of  recording  the  same,  has  been  filed 
at  least  twenty  days  before  such  application  for  judgment,  and  at  or  after  the  time 
of  filing  of  the  complaint,  as  required  by  law. 

RULE  LXI. 

Judgment  for  sale  on  foreclosure,  what  to  contain;  disposition  of  surplus  money; 
referee. — In  every  judgment  for  the  sale  of  mortgaged  premises,  the  description  and 
particular  boundaries  of  the  property  to  be  sold,  so  far,  at  least,  as  the  same  can  be 
ascertained  from  the  mortgage,  shall  be  inserted.  And,  unless  otherwise  specially  or- 
dered by  the  court,  the  judgment  shall  direct  that  the  mortgaged  premises,  or  so  much 
thereof  as  may  be  sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the  sale  and 
the  costs  of  the  action,  as  provided  by  sections  1626  and  1076  of  the  Code,  and  which 
may  be  sold  separately  without  material  injury  to  the  parties  interested,  be  sold  by  or 
under  the  direction  of  the  sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff,  or 
any  other  party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff  or  referee 
execute  a  deed  to  the  purchaser;  that  out  of  the  proceeds  of  the  sale,  unless  otherwise 
directed,  he  pay  the  expenses  of  the  sale,  as  provided  in  section  1676  aforesaid,  and  that 
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he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his  debt,  interest  and  costs,  or 
so  much  as  the  purchase  money  will  pay  of  the  same  and  that  he  take  the  receipt  of  the 
plaintiff,  or  his  attorney,  for  the  amount  so  paid,  and  file  the  same  with  his  report 
of  sale,  and  that  the  purchaser  at  such  sale  be  let  into  possession  of  the  premises  on 
production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  premises,  under  any  judg- 
ment, shall  be  paid  by  the  sheriff  or  referee  making  the  sale  within  five  days  after  the 
same  shall  be  received  and  be  ascertainable,  in  the  city  of  New  York  to  the  chamberlain 
of  the  said  city,  and  in  other  counties  to  the  treasurer  thereof,  unless  otherwise  specially 
directed,  subject  to  the  further  order  of  the  court,  and  every  judgment  in  foreclosure 
shall  contain  such  directions,  except  where  other  provisions  are  specially  made  by  the 
court.  No  report  of  a  sale  shall  be  filed  or  confirmed,  unless  accompanied  with  a  proper 
voucher  for  the  surplus  moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be  appointed  in  foreclosure 
cases,  to  compute  the  amount  due,  or  to  sell  mortgaged  premises,  shall  be  selected  by 
the  court,  and  the  court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

RULE  LXII. 

Sale  of  lands  in  counties  of  New  York  and  Kings  and  in  Buffalo  under  judg- 
ment or  order. — Where  lands  in  the  county  of  New  York  or  the  county  of  Kings  are 
sold  under  a  decree,  order  or  judgment  of  any  court,  they  shall  be  sold  at  public  auc- 
tion, between  eleven  o'clock  in  the  forenoon  and  three  o'clock  in  the  afternoon,  unless 
otherwise  specifically  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  bo  had,  as  prescribed  in  section 
1678  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise  specifically  directed,  shall  take 
place  at  the  Exchange  Sales  Rooms,  now  located  at  No.  14-16  Vesey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  first  department  is  authorized 
to  change  the  place  at  which  said  sales  shall  be  made,  may  make  rules  and  regulations 
in  relation  thereto  and  may  designate  the  auctioneers  or  persons  who  shall  make  the 
same. 

Such  sales  in  the  city  of  Buffalo,  shall,  on  and  after  May  first,  1806,  take  place  at 
the  Real  Estate  Exchange  Rooms,  between  the  hours  of  nine  and  eleven  in  the  forenoon, 
and  two  and  three  o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall  other- 
wise direct.  Such  sales  shall,  however,  be  made  subject  to  such  regulations  as  the  jus- 
tices of  the  Supreme  Court  of  the  eighth  district  shall  establish. 

RULE  LXIII. 

Mortgage  and  assignments  to  be  filed  or  recorded  before  conveyance. — When- 
ever a  sheriff  or  referee  sells  mortgaged  premises,  under  a  decree  or  order,  or  judgment 
of  the  court,  it  shall  be  the  duty  of  the  plaintiff,  before  a  deed  is  executed  to  the  pur- 
chaser, to  file  such  mortgage  and  any  assignment  thereof  in  the  office  of  the  clerk,  unless 
such  mortgage  and  assignments  have  been  duly  proved  or  acknowledged,  so  as  to  entitle 
the  same  to  be  recorded;  in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded,  at  full  length,  in  the  county  or 
counties  where  the  lands  so  sold  are  situated,  before  a  deed  is  executed  to  the  purchaser 
on  the  Bale;  the  expense  of  which  filing  or  recording,  and  the  entry  thereof,  shall  be 
allowed  in  the  taxation  of  costs;  and,  if  filed  with  the  clerk,  he  shall  enter  in  the  minutes 
the  filing  of  such  mortgage  and  assignments,  and  the  time  of  filing.  But  this  rule  shall 
not  extend  to  any  case  where  the  mortgage  or  assignments  appear,  by  the  pleadings  or 
proof  in  the  suit  commenced  thereon,  to  have  been  lost  or  destroyed. 

RULE  LXIV. 

Application  for  surplus  moneys;  reference;  searches;  unsatisfied  liens. — On  filing 
the  report  of  the  sale,  any  party  to  the  suit,  or  any  person  who  had  a  lien  on  the 
mortgaged  premises  at  the  time  of  the  sale,  upon  filing  with  the  clerk  where  the  report 
of  sale  is  filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys  or  some 
part  thereof,  and  the  nature  and  extent  of  his  claim,  may  have  an  order  of  reference 
to  ascertain  and  report  the  amount  due  to  him,  or  to  any  other  person,  which  is  a  lien 
upon  such  surplus  moneys,  and  to  ascertain  the  priorities  of  the  several  liens  thereon ; 
to  the  end  that,  on  the  coming  in  and  confirmation  of  the  report  on  such  reference,  such 
further  order  may  be  made  for  the  distribution  of  stich  surplus  moneys  as  may  be  just. 
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The  referee  shall,  in  all  cases,  be  selected  by  the  court.  The  owner  of  the  equity  of 
redemption,  and  every  party  who  appeared  in  the  cause,  or  who  shall  have  filed  a  notice 
of  claim  with  the  clerk,  previous  to  the  entry  of  the  order  of  reference,  shall  be  entitled 
to  service  of  a  notice  of  the  application  for  the  reference,  and  to  attend  on  such  reference, 
and  to  the  usual  notices  of  subsequent  proceedings  relative  to  such  surplus.  But  if 
such  claimant  or  such  owner  has  not  appeared,  or  made  his  claim  by  an  attorney  of 
this  court,  the  notice  may  be  served  by  putting  the  same  into  the  postoffice,  directed 
to  the  claimant  at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim,  and  upon 
the  owner  in  such  manner  as  the  court  may  direct.  All  official  searches  for  conveyances 
or  incumbrances,  made  in  the  progress  of  the  cause,  shall  be  filed  with  the  judgment-roll, 
and  notice  of  the  hearing  shall  be  given  to  any  person  having  or  appearing  to  have  an 
unsatisfied  lien  on  the  moneys  in  such  manner  as  the  court  shall  direct;  and  the  party 
moving  for  the  reference  shall  show,  by  affidavit,  what  unsatisfied  liens  appear  by  such 
official  searches,  and  whether  any,  and  what  other  unsatisfied  liens  are  known  to  him 
to  exist. 

RULE  LXV. 

Partition  to  embrace  all  lands  in  common. — Where  several  tracts  or  parcels  of 
land  lying  within  this  State  are  owned  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  maintained  without  the  consent  of  all 
the  parties  interested  therein;  or  without  the  special  order  of  the  court  made  on  notice 
to  all  parties  who  have  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint;  and,  if  brought  without  such  a  consent  or  order, 
the  share  of  the  plaintiff  may  be  charged  with  the  whole  cost  of  proceeding;  and  where 
infants  are  interested,  the  complaint  shall  state  whether  or  not  the  parties  owned  any 
other  lands  in  common.     (Amended  April  1,  1910;  in  effect  September  1,  1910.) 

RULE  LXVI. 

Reference  as  to  title  of  premises. — Where  the  rights  and  interests  of  the  several 
parties,  as  stated  in  the  complaint,  are  not  denied  or  controverted,  if  any  of  the  defend- 
ants are  infants  or  absentees,  or  unknown,  the  plaintiff,  on  an  affidavit  of  the  fact,  and 
notice  to  such  of  the  parties  as  have  appeared,  may  apply  at  a  Special  Term  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff's  title  and  interest  in  the  premises, 
and  of  the  several  matters  set  forth  in  the  complaint;  and  to  ascertain  and  report  the 
rights  and  interests  of  the  several  parties  in  the  premises,  and  an  abstract  of  the  con- 
veyances under  which  the  same  are  held.  Such  referee  and  the  referee  appointed  to 
sell  shall  in  all  cases  be  selected  by  the  court.     (Amended  October  24,  1905.) 

RULE  LXVII. 

Notice  of  stay  of  sale  in  partition  or  foreclosure. — No  order  to  stay  &  sale  under 
judgment  in  partition  or  for  the  foreclosure  of  a  mortgage  shall  be  granted  or  made 
by  a  judge  out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the  plaintiff's 
attorney. 

RULE  LXVIII. 

Money  in  court;  designation  of  trust  company,  etc. — [Repealed  April  1,  1910;  in 
effect  September  1,  1910.] 

RULE  LXIX. 

Order  for  payment  out  of  court;  accounts  with  trust  companies;  statement; 
draft  to  be  countersigned  by  justice;  what  to  be  stated  in  draft. — AH  orders  di- 
recting the  payment  of  money  out  of  court  shall  direct  the  payment  to  be  made  to  the 
person  entitled  to  receive  the  same,  and  all  checks  or  drafts  for  the  payment  of  money 
out  of  court  shall  be  drawn  payable  to  the  order  of  the  person  entitled  to  the  moneys; 
and  shall  specify  in  what  particular  suit  or  on  what  account  the  money  is  to  be  paid 
out,  and  the  time  when  the  order  authorizing  such  payment  was  made.  No  order 
in  any  pending  action,  for  the  payment  of  money  out  of  court,  shall  be  made,  except 
on  regular  notice  or  order  to  show  cause,  duly  served  on  the  attorneys  of  all  the  parties 
who  have  appeared  therein,  or  filed  notice  of  the  claim  thereto.  When  moneys  are  de- 
posited by  the  order  of  the  court  in  any  trust  company,  the  entry  of  such  deposit  in 
the  books  of  the  company  shall  contain  a  short  reference* to  the  title  of  the  cause  or 
matter  in  which  such  deposit  is  directed  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to  commence,  where  it  does 
not  commence  from  the  date  of  such  deposit.  The  secretary  of  the  company  shall,  on 
or  before  the  first  day  of  February  in  each  year  transmit  to  the  Appellate  Division  of  the 
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Supreme  Court  in  the  department  in  which  the  trust  company  is  located  a  statement 
of  the  accounts  in  each  department,  showing  the  amount,  on  the  last  preceding  first  day 
of  January,  including  the  interest  or  accumulation  on  the  sum  deposited  to  the  credit  of 
each  cause  or  matter. 

In  every  draft  upon  the  trust  company  by  the  county  treasurer  or  chamberlain,  for 
moneys  deposited  with  the  said  company,  or  for  the  interest  or  accumulation  on  such 
moneys,  the  title  of  the  cause  or  matter  on  account  of  which  the  draft  is  made,  and  the 
date  of  the  order  authorizing  such  draft  shall  be  stated,  and  the  draft  shall  be  made 
payable  to  the  order  of  the  person  or  persons  entitled  to  the  money.  Any  attorney  or 
other  person  procuring  an  order  for  the  payment  of  money  out  of  court,  shall  obtain 
two  certified  copies  of  the  order,  both  to  be  countersigned  by  the  judge  granting  the 
same;  one  copy  shall  be  filed  with  the  county  treasurer  and  the  other  shall  accompany 
the  draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the  several  banks  and  other 
depositories  having  trust  funds  of  the  court  on  deposit,  are  forbidden  to  pay  out  any 
of  such  funds  without  the  production  and  filing  of  such  certified  and  countersigned  copy 
order.  This  provision  is  not  intended  to  dispense  with  any  of  the  requirements  of  this 
rule,  as  to  the  form  of  the  draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  this  rule,  after  the  first 
payment  from  such  fund  shall  have  been  made  under  an  order  of  the  court,  in  the 
manner  herein  specified.  Where  periodical  payments  are  directed  to  be  made  out  of  a 
fund  deposited  with  such  company,  the  delivery  to  the  secretary  of  the  company  of  one 
copy  of  the  order  authorizing  the  several  payments  shall  be  sufficient  to  authorize  the 
payment  of  subsequent  drafts  in  pursuance  of  such  order.  (Amended  April  1,  1910;  in 
effect  September  1,  1910.) 

RULE  LXX. 

Gross  sum  in  payment  of  life  estate. — Whenever  a  party,  as  a  tenant  for  life,  or 
by  the  curtesy,  or  in  dower,  is  entitled  to  the  annual  interest  or  income  of  any  sum 
paid  into  court  and  invested  in  permanent  securities,  such  party  shall  be  charged  with 
the  expense  of  investing  such  sum,  and  of  receiving  and  paying  over  the  interest  or 
income  thereof;  but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum  in  lieu 
of  such  annual  interest  or  income  for  life,  the  same  shall  be  estimated  according  to  the 
then  value  of  an  annuity  of  five  per  cent,  on  the  principal  sum,  during  the  probable  life 
of  such  person,  according  to  the  Carlisle  Table  of  Mortality.  (Amended  October  24, 
1905.) 

RULE  LXXI. 

Fees  on  inquisition  of  lunacy;  special  order  of  the  court;  when  necessary  for 
payment  of  costs. — On  the  execution  of  a  commission  of  lunacy,  etc.,  the  commissioners, 
for  every  day  they  are  necessarily  employed  in  hearing  the  testimony  and  taking  the 
inquisition,  shall  be  entitled  to  an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten 
dollars  for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness  fees  and  allowances  to  conir 
missioners,  the  committee  shall  not  be  at  liberty  to  pay  the  same  out  of  the  estate  in 
his  hands,  without  a  special  order  of  the  court  upon  notice  to  all  parties  who  have 
appeared  in  such  proceedings,  directing  such  payment. 

RULE  LXXII. 

Divorce  or  separation,  action  for;  reference  on  default;  averments  in  com- 
plaint; plaintiff  to  be  examined  on  oath.— -When  an  action  is  brought  to  obtain  a 
divorce  or  separation,  or  to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
order  the  reference  to  a  referee  nominated  by  either  party  nor  to  a  referee  agreed  upon 
by  the  parties,  nor  without  proof  by  affidavit  conformable  to  the  rules  relating  to  the 
manner  and  proof  of  the  service  of  the  summons  and  complaint.  Notice  of  appearance 
and  retainer  shall  not  be  sufficient  to  excuse  such  proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery,  unless  it  be  averred  in 
the  complaint  that  the  adultery  charged  was  committed  without  the  consent,  connivance, 
privity  or  procurement  of  the  plaintiff;  that  five  years  have  not  elapsed  since  the  dis- 
covery of  the  fact  that  such  adultery  had  been  committed,  and  that  the  plaintiff  has 
not  voluntarily  cohabited  with  the  defendant  since  such  discovery;  and,  also,  where,  at 
the  time  of  the  offense  charged,  the  defendant  was  living  in  adulterous  intercourse  with 
the  person  with  whom  the  offense  is  alleged  to  have  been  committed;  that  five  years 
have  not  elapsed  since  the  commencement  of  such  adulterous  intercourse  was  discovered 
by  the  plaintiff,  and  the  complaint  containing  such  averments  be  verified  by  the  oath 
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of  the  plaintiff  in  the  manner  prescribed  by  the  Code,  judgment  shall  not  be  rendered 
for  the  relief  demanded  until  the  plaintiff's  affidavit  be  produced  stating  the  above 
facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage,  where  the  defendant 
fails  to  answer,  no  reference  shall  be  granted  to  take  proof  of  the  facta  stated  in  the 
complaint,  but  before  a  judgment  shall  be  granted  the  proof  of  such  facts  must  be  made 
to  the  court  in  open  court  and  a  copy  of  the  evidence  taken  before  the  court  shall  be 
written  out  and  filed  with  the  judgment-roll.  The  court  may,  however,  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examination  of  the  witnesses 
should  not  be  public,  exclude  all  persons  from  the  court  room  except  the  parties  to  the 
action  and  their  counsel  and  the  witnesses,  and  shall  order  such  evidence,  when  filed  with 
the  clerk,  sealed  up  and  exhibited  only  to  the  parties  to  the  action  or  some  one  specially 
interested  upon  order  of  the  court. 

RULE  LXXIII. 

Divorce,  judgment  by  default,  when  granted. — Before  judgment  by  default  shall 
be  granted  in  an  action  to  annul  a  marriage  on  the  ground  that  the  party  was  under 
the  age  of  legal  consent,  proof  must  be  made  showing  that  the  parties  thereto  have  not 
freely  cohabited  for  any  time  as  husband  and  wife,  after  the  plaintiff  had  attained  the 
age  of  consent.  If  the  action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plaintiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff  must  show  that  there 
has  been  no  voluntary  cohabitation  between  the  parties  as  man  and  wife;  and  if  it  is 
brought  to  annul  a  marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof  must 
be  produced  showing  that  the  lunacy  still  continues;  or  that  the  parties  have  not  co- 
habited as  husband  and  wife  after  the  plaintiff  was  restored  to  his  reason. 

RULE  LXXIV. 

Divorce,  answer  in  action. — The  defendant  in  the  answer  may  set  up  the  adultery  of 
the  plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce,  separation,  op 
the  annulling  of  a  marriage  contract;  and  if  an  issue  is  taken  thereon,  it  shall  be  tried 
at  the  same  time  and  in  the  same  manner  as  other  issues  of  fact  in  the  cause. 

RULE  LXXV. 

Legitimacy  of  children  on  divorce. — On  a  complaint  filed  by  a  husband  for  a  divorce, 
if  he  wishes  to  question  the  legitimacy  of  any  of  the  children  of  his  wife,  the  allegation 
that  they  are  or  that  he  believes  them  to  be  illegitimate,  shall  be  distinctly  made  in 
the  complaint.  If,  upon  default,  proofs  shall  be  taken  upon  the  question  of  legitimacy 
as  well  as  upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue  is  tried  by 
a  jury,  an  issue  on  the  question  of  legitimacy  of  the  children  shall  be  awarded  and  tried 
at  the  same  time. 

RULE  LXXVI. 

Judgment  declaring  marriage  void,  or  granting  a  divorce,  not  to  be  by  default; 
copy  of  pleading  or  testimony  not  to  be  furnished;  judgment  to  be  entered  by 
court. — No  judgment  annulling  a  marriage  contract  or  granting  a  divorce,  or  for  a  sepa- 
ration or  limited  divorce,  shall  be  made  of  course  by  the  default  of  the  defendant;  or 
in  consequence  of  any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent.  Every 
such  case  shall  be  heard  after  the  trial  of  the  issue,  or  upon  the  coming  in  of  the  proofs 
at  a  Special  Term  of  the  court;  but  where  no  person  appears  on  the  part  of  the  defend- 
ant, the  details  of  the  evidence  in  adultery  causes  shall  not  be  read  in  public,  but  shall 
be  submitted  in  open  court.  No  officer  of  any  court,  with  whom  the  proceedings  in  an 
adultery  cause  are  filed,  or  before  wrhom  the  testimony  is  taken,  nor  any  clerk  of  such 
officer,  either  before  or  after  the  termination  of  the  suit,  shall  permit  a  copy  of  any 
of  the  pleadings  or  testimony,  or  of  the  substance  of  the  details  thereof,  to  be  taken 
by  any  other  person  than  a  party  or  the  attorney  or  counsel  of  a  party,  who  has  ap- 
peared in  the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except  upon  the  special 
direction  of  the  court. 

RULE  LXXVII. 

Receiver  of  debtor's  estate;  powers  and  duties;  costs.— Every  receiver  of  the 
property  and  effects  of  the  debtor  shall,  unless  restricted  by  the  special  order  of  the 
court,  have  general  power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe 
and  of  a  doubtful  character.     He  may  also  sue  in  the  name  of  a  debtor,  where  it  is 
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necessary  or  proper  for  him  to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor,  or  of  which  he  is 
entitled  to  the  rents  and  profits,  attorn  to  such  receiver,  and  pay  their  rents  to  him. 
He  shall  also  be  permitted  to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  exceeding  one  year.  And  it  shall  be  his  duty,  without  any  unreasonable 
delay,  to  convert  all  the  personal  estate  and  effects  into  money;  but  he  shall  not  sell 
any  real  estate  of  the  debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him 
against  an  insolvent  from  whom  he  is  unable  to  collect  his  costs,  unless  such  suit  is 
brought  by  order  of  the  court  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  desperate  debts,  and  all 
other  doubtful  claims  to  personal  property,  at  public  auction,  giving  at  least  ten  days' 
public  notice  of  the  time  and  place  of  such  sale. 

RULE  LXXVIII. 

Suits  by  receiver;  costs. — Whenever  a  receiver,  appointed  under  proceedings  supple- 
mentary to  execution,  shall  apply  for  leave  to  bring  an  action,  he  shall  present  and 
file  with  his  application  the  written  request  of  the  creditor  in  whose  behalf  he  was 
appointed,  that  such  action  be  brought;  or  else  he  shall  give  a  bond  with  sufficient  secur- 
ity and  properly  acknowledged  and  approved  by  the  court,  to  the  person  against  whom 
the  action  is  to  be  brought,  conditioned  for  the  payment  of  any  costs  which  may  be  re- 
covered against  such  receiver.  And  leave  to  bring  actions  shall  not  be  granted  except 
on  such  written  request  or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave  to  bring  an  action, 
he  shall  show  in  such  application  that  he  has  sufficient  property  in  his  actual  posses- 
sion to  secure  the  person  against  whom  the  action  is  to  be  brought  for  any  costs  which 
he  may  recover  against  such  receiver;  otherwise  the  court  may  require  the  receiver  to 
give  such  bond  conditioned  for  the  payment  of  costs,  and  with  such  security  as  is  above 
mentioned. 

RULE  LXXIX. 

Who  may  be  referee,  and  duties. — Except  in  a  case  provided  for  by  section  1011  of 
the  Code  of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the  court  in  good 
standing,  shall  be  appointed  sole  referee  for  any  purpose  in  any  pending  action  or 
proceeding.  Nor  shall  any  person  be  appointed  a  referee  who  is  the  partner  or  clerk 
of  the  attorney,  or  counsel,  of  the  party  in  whose  behalf  such  application  for  such  ap- 
pointment is  made,  or  who  is  in  any  way  connected  in  business  with  such  attorney  or 
counsel,  or  who  occupies  the  same  office  with  such  attorney  or  counsel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be  forthwith  deposited  by  the 
referee  in  his  own  name  as  referee  in  a  bank  or  trust  company  authorized  to  receive 
on  deposit  court  funds;  and  if  there  be  no  such  depository  in  the  city  or  town  in  which 
the  referee  resides,  then  he  shall  deposit  such  moneys  forthwith  in  a  depository  located 
in  an  adjoining  city  or  town,  or  with  the  County  Treasurer  of  the  county  in  which 
the  action  or  special  proceeding  is  pending;  and  such  moneys  so  deposited  shall  not  be 
withdrawn,  except  upon  the  order  of  the  court.  (Amended  April  1,  1910;  in  effect 
September  1,  1910.) 

RULE  LXXX. 

Sequestration  of  property  of  corporation;  where  motion  for  receiver  may  be 
made;  removal  of  receiver. — All  motions  for  the  sequestration  of  the  property  of  cor- 
porations, or  for  the  appointment  of  receivers  thereof,  must  be  made  in  the  judicial 
district  in  which  the  principal  place  of  business  of  said  corporations,  respectively,  is 
situated,  except  that  in  actions  brought  by  the  Attorney-General  in  behalf  of  the  people 
of  this  State,  when  it  shall  be  made  to  appear  that  such  Sequestration  is  a  necessary 
incident  to  the  action,  and  that  no  receiver  has  already  been  appointed,  a  motion  for 
the  appointment  of  one  may  be  made  in  any  county  within  the  judicial  district  in 
which  such  action  is  triable.  No  motion  can  be  made,  or  other  proceeding  had  for  the 
removal  of  a  receiver,  elsewhere  than  in  the  judicial  district  in  which  the  order  for  his 
appointment  was  made.  And  where  a  receiver  has  been  appointed,  his  appointment  shall 
be  extended  to  any  subsequent  suit  or  proceeding  relating  to  the  same  estate  or  property 
in  which  a  receiver  is  necessary. 

RULE  LXXXI. 

Power  of  receiver  to  employ  counsel. — No  receiver  shall  have  power  to  employ 
more  than  one  counsel,  except  under  special  circumstances  and  in  particular  cases  re- 
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quiring  the  employment  of  additional  counsel,  and  in  such  cases  only  upon  special 
application  to  the  court,  showing  such  circumstances  by  his  petition  or  affidavit,  and 
on  notice  to  the  party  or  person  on  whose  behalf  or  application  he  was  appointed. 
This  rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allowance  shall  be 
made  to  any  receiver  for  expenses  paid,  or  made,  or  incurred  in  violation  of  this  rule. 

RULE  LXXXII. 

Examination  of  a  party  before  trial. — When  an  examination  is  required  under 
sections  870,  871,  872  of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdivision  4  of  section  872, 
that  the  examination  of  the  person  is  material  and  necessary. 

RULE  LXXXIII. 

Courts  may  make  further  rules. — The  appellate  division  in  each  department,  and 
the  various  courts  of  record,  may  make  such  further  rules  in  regard  to  the  transaction 
of  business  before  them  respectively,  not  inconsistent  with  the  foregoing  rules  as  they 
in  their  discretion  may  deem  necessary. 

RULE  LXXXIV. 

Practice  in  cases  not  covered  by  these  rules.— In  cases  where  no  provision  is  made 
by  statute  or  by  these  rules  the  proceedings  shall  be  according  to  the  customary  practice 
as  it  formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in  cases  not  pro- 
vided for  by  statute  or  by  the  written  rules  of  those  courts. 
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ANNUITY  TABLE. 

Table  showing  the  value  of  an  annuity  of  one  dollar  on  a  single  life,  according  to  the 
Carlisle  table  of  mortality,  at  five  per  cent,  interest,  referred  to  in  Rule  LXX  of  the 
General  Rules  of  Practice. 


Age. 


1, 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


No.  of  years' 

purchase 

the  annuity  is 

worth. 


13.995 

14.983 

15.824 

16.271 

16.590 

16.735 

16.790 

16.786 

16.742 

16.669 

16.581 

16.495 

16.406 

16.316 

16.227 

16.145 

16.067 

15.988- 

15.905 

15.818 

15.727 

15.629 

15.526 

15.417 

15.304 

15.188 

15.065 

14.942 

14.827 

14.723 

14.617 

14.506 


Age. 


33. 

34i. 

35. 

36. 

37. 

38. 

39. 

40. 

41. 

42. 

43. 

44. 

45. 

46. 

47. 

48. 

49. 

50. 

51. 

52. 

53. 

54. 

55. 

56 

57. 

58. 

59. 

60. 

61. 

62 

63. 

64 


No.  of  years' 

purchase 

the  annuity  is 

worth. 


14.387 
14.260 
14.127 
13.987 
13.843 
13.694 
13.541 
13.389 
13.244 
13.101 
12.956 
12.805 
12.648 
12.480 
12.301 
12.107 
11.892 
11.660 
11.409 
11.154 
10.892 
10.624 
10.347 
10.063 
9.771 
9.478 
9.199 
8.940 
8.712 
8.487 
8.258 
8.016 


Age. 


65. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

76. 

77. 

78. 

79. 

80. 

81. 

82. 

83. 

84. 

85. 

86. 

87. 

88. 

89. 

90. 

91. 

92. 

93. 

94. 

95. 

96. 


No.  of  years' 

purchase 

the  annuity  is 

worth. 


7.765 

7.503 

7.227 

6.941 

6.643 

6.336 

6.015 

5.711 

5.434 

5.190 

4.989 

4.792 

4.609 

4.422 

4.210 

4.014 

3.799 

3.606 

3.406 

3.211 

3.009 

2.830 

2.685 

2.597 

2.495 

2.330 

2.321 

2.412 

2.517 

2.569 

2.596 

2.555 


Rule  for  Ascertaining  the  Value  op  a  Life  Estate  or  Annuity. 

Compute  the  interest  at  five  per  cent,  for  one  year  on  the  principal  sum  to  the  income 
of  which  the  annuitant  is  entitled.  Multiply  the  interest  thus  obtained  by  the  number 
of  years'  purchase  set  opposite  the  age  of  the  person  on  whose  life  the  annuity  depends, 
and  the  product  will  be  the  value  of  the  life  estate  of  such  person. 

EXAMPLES. 

Say  a  man  aged  sixty,  has  a  life  estate  in  the  sum  of  $10,000.  Five  per  cent,  interest 
on  that  amount  for  one  year  would  be  $500.  By  reference  to  the  table,  we  find  the 
number  of  years'  purchase  of  a  man  sixty  is  8.940,  which,  multiplied  by  $500,  one  year's 
interest,  gives  $4,470  as  the  value  of  his  life  estate. 

A  widow  of  forty  has  a  dower  right  of  $2,000.  Interest  on  this  at  five  per  cent,  for 
one  year  is  $100.  The  number  of  years'  purchase,  by  the  table,  of  a  person  of  forty, 
is  13.389.  Multiplying  this  by  $100  (the  interest  for  one  year),  we  have  $1,338.90  as 
the  value  of  her  right  of  dower. 
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APPENDIX  5, 

RULES  OF  APPELLATE  DIVISION, 
FIRST  DEPARTMENT. 

RULE  I. 

Hours  court  open. — The  court  will  open  at  two  o'clock  and  continue  until  six  o'clock 
in  the  afternoon  unless ,  sooner  adjourned,  except  that  on  motion  days  the  court  will 
open  at  half-past  ten  o'clock  in  the  forenoon. 

RULE  II. 

Motion  days;  calendar. — The  first  and  third  Fridays  succeeding  the  first  and  third 
Mondays  of  each  month,  or  such  other  days  as  shall  be  designated  for  hearing  appeals 
from  orders  by  the  Appellate  Division,  shall  be  motion  days.  The  clerk  will  make  up 
a  calendar  for  each  motion  day  of  all  motions  noticed  to  be  heard  on  that  day.  A  note 
of  issue  stating  the  nature  of  the  motion  and  the  day  for  which  it  has  been  noticed 
must  be  filed  with  the  clerk  before  12  o'clock  noon  on  the  day  preceding  the  day  for 
which  the  .motion  is  noticed.  The  Motion  Calendar  will  be  called  by  the  clerk  at  10 
o'clock  on  each  motion  day,  when  all  motions  to  be  submitted  without  oral  argument 
must  be  submitted.  Where  a  motion  is  to  be  orally  argued  the  same  will  be  marked 
ready  on  the  call  by  the  clerk,  and  will  be  heard  by  the  court  at  10:30. 

RULE  III. 

Appeals  from  orders,  when  heard;  time;  submission. — Appeals  from  orders  will 
be  heard  only  upon  motion  days,  the  calendar  of  which  will  be  taken  up  immediately 
after  the  disposition  of  the  motion  calendar.  On  the  argument  of  such  appeals  not 
more  than  fifteen  minutes  will  be  allowed  to  each  side,  except  when  the  court  other- 
wise orders.  Appeals  from  orders  which  have  been  placed  upon  the  calendar  may  be 
submitted  by  the  parties,  with  the  approbation  of  the  court,  at  any  time  during  the 
term,  upon  the  delivering  to  and  leaving  with  the  clerk  the  requisite  number  of  printed 
copies  of  the  points. 

RULE  IV. 

Appeals  from  orders,  when  noticed;  filing  and  service  of  papers;  postponement 
of  argument. — Appeals  from  orders  may  be  noticed  for  argument  on  any  motion  day. 
The  appellant  or  moving  party  must  file  with  the  clerk  of  the  Appellate  Division  at 
least  eight  days  before  the  day  upon  which  such  appeal  shall  have  been  noticed,  a  note 
of  issue,  which  shall  state  the  day  upon  which  the  notice  of  appeal  shall  have  been 
served,  and  sixteen  copies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
as  required  by  Rule  XLI  of  the  General  Rules  of  Practice,  with  an  affidavit  showing 
the  service  of  three  printed  copies  thereof  upon  the  attorney  for  the  respondent,  together 
with  a  notice  of  argument  of  the  appeal  with  admission  or  proof  of  service,  and  the 
clerk  shall  thereupon  place  the  appeal  upon  the  calendar  for  the  day  upon  which  such 
appeal  shall  have  been  noticed.  If  an  appeal  shall  have  been  noticed  for  argument  by 
the  respondent,  and  the  appellant  or  other  party  whose  duty  it  is  to  file  sixteen  copies 
of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed  as  required  by  the  General 
Rules  of  Practice,  shall  fail  to  file  the  same  at  least  eight  days  before  the  day  for 
which  such  appeal  is  noticed,  the  opposite  party  may  move  upon  affidavit  and  upon 
four  days'  notice  of  motion  that  the  appeal  be  dismissed  or  that  judgment  be  rendered 
in  his  favor. 

At  any  time  before  three  o'clock  of  the  day  preceding  the  day  upon  which  a  non- 
enumerated  case  shall  have  been  noticed  for  argument,  or  to  which  the  hearing  thereof 
shall  have  been  adjourned,  the  respective  counsel  may  file  a  written  consent  with  the 
clerk  that  the  case  may  be  set  down  for  a  subsequent  motion  day;  and  cases  set  down 
will  be  added  to  the  calendar  of  that  day  at  the  foot  of  the  cases  remaining  thereon 
undisposed  of  without  further  notice. 

RULE  V. 

Calendar  of  enumerated  cases;  note  of  issue;  return;  dismissal;  preferred  causes. 

— The  clerk  will  make  up  a  calendar  of  enumerated  causes  for  each  term  of  the  court 
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which  shall  consist  of  the  enumerated  causes  upon  the  calendar  of  the  preceding  term 
undisposed  of,  to  which  shall  be  added  new  cases  which  shall  have  been  noticed  as  here- 
inafter provided. 

The  appellant,  the  plaintiff  in  a  controversy  submitted  to  the  court  under  section 
1279  of  the  Code  of  Civil  Procedure,  the  relator  in  a  writ  of  certiorari,  or  the  moving 
party  in  a  case  to  be  heard  as  an  enumerated  case,  shall  file  with  the  clerk  of  the 
Appellate  Division,  within  the  time  prescribed  by  Rule  41  of  the  General  Rules  of 
Practice,  a  printed  copy  of  the  papers  upon  which  the  appeal  or  case  is  to  be  heard, 
duly  certified  as  required  by  the  rule,  and  eighteen  copies  of  the  printed  papers  upon 
which  the  case  is  to  be  heard,  printed  as  required  by  the  General  Rules  of  Practice, 
with  an  admission  of  service  or  an  affidavit  showing  the  service  of  three  printed  copies 
thereof  upon  the  attorney  for  the  respondent  or  opposing  party.  After  the  printed  copies 
of  the  papers  have  been  duly  filed  as  hereinbefore  requited,  and  after  the  printed 
copies  of  the  points  shall  have  been  filed  by  the  appellant  or  moving  party,  as  required 
by  Rule  VI,  either  party  may  notice  the  case  for  argument  for  any  day  in  the  term, 
and  upon  filing  of  such  notice  of  argument,  with  admission  or  proof  of  service,  with  the 
clerk  of  the  court,  and  a  note  of  issue  which  shall  state  the  day  upon  which  the  notice 
of  appeal  was  served,  the  clerk  shall,  upon  the  day  for  which  the  same  shall  have  been 
noticed,  place  the  case  upon  the  calendar  at  the  foot  thereof. 

In  case  the  party  whose  duty  it  is  to  file  and  serve  the  printed  papers  shall  fail  to 
file  or  serve  the  same  as  hereinbefore  required,  the  opposing  party  may  move  upon  four 
days'  notice  that  the  appeal  be  dismissed,  or  that  judgment  or  order  be  rendered  in  his 
favor. 

Either  party  to  an  appeal  which  by  law  is  entitled  to  a  preference  may  serve  with 
the  notice  of  argument  a  notice  that  application  will  be  made  on  the  next  motion  day 
for  an  order  placing  the  cause  upon  the  Day  Calendar  upon  a  day  named  in  the  notice 
of  motion,  and  such  application  will  be  heard  as  a  motion  on  the  motion  day  for  which 
the  same  is  noticed. 

RULE  VI. 

Day  calendar;  points, — Within  twenty  days  after  the  papers  upon  which  an  appeal 
is  to  be  heard  shall  have  been  filed  with  the  clerk  of  the  court  as  required  by  Rule  41 
of  the  General  Rules  of  Practice  and  by  Rule  V  of  these  rules,  except  when  the  papers 
are  filed  in  July,  August  or  September,  the  appellant,  plaintiff  in  a  controversy  sub- 
mitted to  the  court  under  section  1279  of  the  Code  of  Civil  Procedure,  the  relator  in  a 
writ  of  certiorari,  or  the  moving  party  in  a  case  to  be  heard  as  an  enumerated  case, 
shall  file  with  the  clerk  eighteen  printed  copies  and  serve  upon  the  attorney  for  his 
opponent  three  printed  copies  of  the  points  to  be  relied  upon  by  him,  with  a  reference 
to  the  authorities  to  be  cited.  When  the  papers  are  filed  in  July,  August  or  September, 
then  the  points  must  be  filed  and  served  at  least  fifteen  days  before  the  first  Tuesday 
of  October.  Within  ten  days  after  such  service  the  respondent  or  defendant  shall  file 
with  the  clerk  eighteen  printed  copies  and  serve  on  the  attorney  for  the  appellant  of 
moving  party  three  printed  copies  of  the  points  to  be  relied  upon  by  him,  with  a 
reference  to  the  authorities  to  be  cited.  If  the  appellant  or  moving  party  desires  to 
present  points  or  authorities  in  reply  he  shall  file  with  the  clerk  eighteen  printed 
copies  and  serve  three  printed  copies  thereof  on  the  attorney  for  his  opponent  within 
five  days  after  the  receipt  of  his  opponent's  points.  No  points  shall  be  received  by  the 
court  on  the  argument  or  submission  of  the  appeal  unless  they  shall  have  been  filed 
and  served  as  above  provided.  At  4  o'clock  on  each  day  the  clerk  will  make  up  a 
calendar  of  fifteen  enumerated  cases  for  the  next  day.  A  case  on  such  Day  Calendar 
will  not  be  reserved  or  postponed  except  by  order  of  the  court  upon  special  cause  shown. 
At  any  time  after  the  filing  of  a  note  of  issue  in  an  enumerated  case,  and  before  it 
shall  have  been  placed  on  the  Day  Calendar,  a  written  consent,  signed  by  the  attorneys 
or  counsel  who  are  to  argue  the  case,  that  the  appeal  be  set  down  for  any  future  day 
of  the  term  may  be  filed  with  the  clerk,  and  such  case  shall  be  placed  on  the  Day 
Calendar  for  such  day  at  the  end  of  the  cases  remaining  thereon  undisposed  of  in  th| 
order  in  which  they  have  been  set  down,  provided  that  no  more  than  fifteen  cases  shah 
be  placed  on  any  Day  Calendar,  and  provided  that  such  case  would  have  been  reached 
on  the  General  Calendar  if  not  so  set  down. 

If  an  appellant  or  moving  party  is  in  default  in  filing  and  serving  the  points  herein- 
before required  the  opposing  party  may  move  upon  four  days'  notice  to  dismiss  the 
appeal  or  for  final  judgment  or  final  order,  as  the  case  requires.  If  the  respondent 
is  in  default  in  filing  and  serving  the  points  hereinbefore  required  he  will  not  be  heard 
except  by  special  leave  of  the  court. 
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RULE  VII.  I 


Submission  by  stipulation. — In  any  case  in  which  the  printed  copies  of  the  papers 
upon  which  an  appeal  is  to  be  heard  shall  have  been  filed  with  the  clerk  of  the  Appellate 
Division  as  required  by  Rule  41  of  the  General  Rules  of  Practice,  and  the  printed  copies 
of  the  points  filed  with  the  clerk  as  required  by  Rule  6  of  the  Rules  of  the  Appellate 
Division  for  the  First  Department,  either  party  may,  by  a  written  stipulation  filed 
with  the  clerk,  submit  the  appeal  upon  the  printed  papers  and  points  filed  as  aforesaid. 

RULE  VIII. 

Reargutnent. — Motions  for  reargument  must  be  noticed  for  the  first,  second  or  third 
motion  days  after  the  appeal  has  been  decided.  Such  motions  will  only  be  heard  on 
notice  to  the  adverse  party,  stating  briefly  the  grounds  upon,  which  a  reargument  is 
asked;  and  such  motion  must  be  submitted  on  printed  briefs  stating  concisely  the  points 
supposed  to  have  been  overlooked  or  misapprehended  by  the  court,  and  with  proper 
reference  to  the  particular  portion  of  the  case  and  the  authorities  relied  upon,  and  a 
printed  copy  of  the  opinion,  and  counsel  will  not  be  heard  orally. 

RULE  IX. 

No  brief  after  argument;  counsel  having  cases  on  calendars  of  First  and  Second 
Departments  on  the  same  day. — No  brief  or  memorandum  of  authorities  will  be  re- 
ceived by  the  court  after  the  argument  of  a  motion  or  an  appeal,  unless  permission  be 
given  by  the  court  for  its  submission  after  notice  to  opposing  counsel  of  the  applica- 
tion for  such  permission. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars  of  the  Appellate  Divisions 
of  the  First  and  Second  Departments  on  the  same  day,  such  counsel  shall  attend  the 
court  in  that  department  in  which  his  case  stands  nearest  the  head  of  such  day  calendar; 
and  his  case  upon  the  calendar  of  the  other  department  will  be  held  until  the  argument 
of  the  case  is  finished  in  the  department  in  which  he  is  first  required  to  attend. 

In  the  event  of  counsel  having  cases  upon  each  of  the  day  calendars  of  the  said 
departments  upon  the  same  day,  which  stand  equally  distant  from  the  heads  of  the 
respective  day  calendars,  such  counsel  shall  attend  court  in  the  First  Department. 

RULE  X. 

Allowance  of  appeal  from  Appellate  Term  to  appellate  division. — Applications 
"to  a  justice  of  the  Appellate  Division  of  the  First  Judicial  Department,"  under  section 
1344  of  the  Code  of  Civil  Procedure,  for  the  allqwance  of  an  appeal  to  be  taken  to  such 
Appellate  Division  from  the  determination  of  the  justices  designated  to  hear  appeals 
from  the  City  Court  of  the  City  of  New  York  and  the  Municipal  Courts  of  the  Boroughs 
of  Manhattan  and  the  Bronx,  may  be  made  upon  any  motion  day  within  two  months 
after  such  determination,  unless  the  determination  is  made  within  two  months  of 
the  last  motion  day  prior  to  the  first  day  of  July,  in  which  case  they  may  be  made 
on  the  first  motion  day  in  the  October  term;  and  must  be  upon  notice  of  two  days 
to  the  opposite  party  or  parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  2  of  the  Appellate  Division  Rules 
relating  to  the  hearing  of  motions.  The  papers  upon  which  such  application  is  made 
must  contain  a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  copy  of  the  printed 
record  in  the  court  below,  if  any;  a  concise  statement  of  the  grounds  of  alleged  error, 
and  proof  of  due  service  of  the  papers  upon  which  the  application  is  founded.  Upon 
the  calling  of  the  motion  calendar  such  applications  must  be  submitted  without  argu- 
ment. Such  applications  will  not  be  entertained  unless  an  application  for  leave  to 
appeal  has  first  been  made  to  the  justices  by  whom  such  determination  was  made, 
in  the  manner  provided  by  Rule  VII  for  the  regulation  of  the  hearing  of  appeals  from 
the  City  Court  of  the  City  of  New  York  and  the  Municipal  Courts  of  the  Boroughs  of 
Manhattan  and  the  Bronx,  and  has  been  denied. 

RULE  XI. 

Admission  of  attorneys  from  other  States. — Every  application  for  admission  to 
practice  as  an  attorney  and  counselor-at-law  under  Rule  2  of  the  Rules  of  the  Court 
of  Appeals  for  the  admission  of  attorneys  and  counselors-at-law  shall,  in  addition 
to  the  proof  required  by  said  rule  and  by  Rule  1  of  the  General  Rules  of  Practice, 
present  to  the  court  proof  of  the  qualifications  required  for  the  admission  of  an  attorney 
and  counselor-at-law  in  the  State  in  which  he  had  been  admitted  and  had  practiced, 
and  the  nature  of  the  examination  required  of  an  applicant  for  admission  to  practice 
as  an  attorney  and  counselor-at-law  in  such  State. 
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Every  application  for  admission  to  practice  under  Rule  2  of  the  Rules  of  the  Court 
of  Appeals  for  the  admission  of  attorneys  and  counselors-at-law  shall  be  referred  to 
the  Committee  on  Character,  who  shall  report  to  the  court  upon  the  character  of  the 
applicant  and  his  qualifications  to  be  admitted  to  practice  in  the  courts  of  this  State, 
and  no  person  will  be  admitted  to  practice  on  such  an  application  until  after  the  Com- 
mittee on  Character  shall  have  made  its  report. 
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APPENDIX  6. 

JBULES  OF  APPELLATE  DIVISION, 
SECOND  DEPARTMENT. 

Enumerated  Calendar. 

Seventeen  copies  of  the  case  must  be  delivered  to  the  clerk  before  the  commencement 
of  the  argument. 

The  appellant's  brief  and  points  in  a  cause  which  is  on  the  printed  calendar  shall  be 
filed  with  the  clerk  and  shall  be  served  on  the  attorney  for  the  respondent  at  least  five 
days  before  the  first  day  of  the  term.  The  appellant  shall  file  with  the  clerk  seventeen 
printed  copies  and  serve  on  the  attorney  for  the  respondent  three  printed  copies  of  his 
said  brief  and  points.  Within  five  days  after  such  service  the  respondent  shall  file 
with  the  clerk  seventeen  printed  copies  and  serve  on  the  attorney  for  the  appellant 
three  printed  copies  of  his  brief  and  points.  If  the. appellant  desires  to  present  briefs 
or  points  in  reply,  he  shall  file  with  the  clerk  seventeen  printed  copies  thereof  and  serve 
three  printed  copies  thereof  on  the  attorney  for  the  respondent  within  three  days 
after  the  receipt  of  the  respondent's  points. 

When,  according  to  this  rule,  an  appellant  is  in  default,  the  appeal  may,  without 
previous  notice,  be  dismised  on  motion  when  the  cause  is  reached  for  argument;  and 
when  a  respondent  is  in  default  he  will  not  be  heard-  except  by  leave  of  the  court. 

This  rule  shall  not  apply  to  appeals  from  orders. 

Non-enumerated  Calendar. 

Seventeen  copies  of  the  appeal  papers  and  points  must  be  delivered  to  the  clerk  before 
the  commencement  of  the  argument. 

Attention  is  called  to  General  Rule  XLI.  If  this  rule  is  not  strictly  complied  with, 
such  causes  as  are  therein  referred  to  cannot  be  placed  upon  the  calendar. 

Attention  is  called  to  section  1353,  Code'  of  Civil  Procedure. 

Special  Rule* 

When  a  motion  is  made  to  dismiss  an  appeal  for  want  of  prosecution  or  other  neglect 
the  party  desiring  to  oppose  such  a  motion,  in  addition  to  affidavits  stating  facts  ex- 
cusing the  delay,  must  also  submit  affidavits  stating  concisely  the  facts  out  of  which 
the  controversy  arose  and  the  questions  of  law  and  fact  involved  in  the  said  appeal, 
and  showing  that  the  appeal  is  a  meritorious  one. 

CALENDAR  PRACTICE. 

RULE  I. 

Appeals  from  orders. — Appeals  from  orders,  heard  as  non-enumerated  motions,  will 
be  placed  upon  a  separate  calendar  and  called  upon  the  first  day  of  the  term. 

RULE  II. 
Calendar. — A  new  calendar  will  be  made  up  for  the  January  term.  Calendars  for 
subsequent  terms  during  the  year  will  be  made  up  by  adding  to  the  calendar  of  the 
previous  term  all  new  appeals  to  be  placed  in  regular  order,  according  to  the  date  of 
appeal,  on  compliance  with  the  requirements  hereinbefore  prescribed.  An  appeal  passed 
during  any  term  may  be  brought  on  for  argument  on  any  day  during  a  subsequent  term 
upon  stipulation,  or  upon  four  days'  notice  to  the  opposing  party  and  on  filing  with  the 
clerk  such  stipulation  or  proof  of  service  and  such  notice,  the  clerk  will  cause  the 
appeal  to  be  placed  on  the  day  calendar  of  the  day  named  in  such  notice  or  stipulation. 

RULE  III. 
Appeals  from  orders;  when  heard.— Appeals  from  orders  will  also  be  heard  on  the 
third  Monday  of  each  term,  and  notices  of  argument  may  be  given  for  such  day,  and 
the  calendar  for  such  day  will  consist  of  causes  not  called  on  the  first  Monday,  and 
other  causes  in  which  the  appeal  papers  and  affidavit  of  service  thereof  have  been  filed 
with  the  clerk,  as  required  by  section  1353  of  the  Code  of  Civil  Procedure  and  the  Gen- 
eral Rules  of  Practice. 
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RULE  IV. 

Calendar  of  non-enumerated  causes. — Non-enumerated  causes  will  be  placed  upon 
the  day  calendar  for  the  first  and  third  Mondays  of  the  term,  and  the  hearing  of  such 
causes  will  continue  from  day  to  day  until  completed.  The  calendar  for  other  days 
will  consist  of  as  many  causes  as  shall  be  placed  thereon  from  the  general  calendar  in 
their  numercial  order. 

RULE  V. 

Causes  reserved  by  consent. — Causes  can  be  reserved  by  consent  for  a  day  subsequent 
to  the  time  when  they  would  be  reached  in  their  order,  but  not,  however,  later  than 
the  Wednesday  of  the  second  week  of  the  term.  A  stipulation  for  reservation  must  be 
filed  with  the  clerk  before  the  day  calendar  is  made  up  ( 1  o'clock  P.  M. ) . 

RULE  VI. 

Motions,  when  heard. — Motions,  other  than  appeals  from  orders,  will  be  heard  on 
the  first  and  third  Mondays  of  the  term,  and  notes  of  issue  therefor  must  be  filed  with 
the  clerk  at  least  two  days  before  the  day  for  which  they  are  noticed. 

RULE  VII. 

Notes  of  issue  in  appeals  from  orders. — No  appeal  from  an  order  will  be  heard  un- 
less it  is  placed  on  the  non-enumerated  calendar.  The  attorney  or  party  intending  to 
move  such  an  appeal  for  argument  shall,  at  least  eight  days  before  the  time  of  the 
making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue,  specifying  the  date  of  the 
service  of  the  notice  of  appeal  and  stating  that  the  cause  is  to  be  put  on  the  non- 
enumerated  calendar.  No  cause  shall  be  put  on  the  enumerated  or  non-enumerated 
calendar  until  the  papers  required  by  General  Rule  XLI  shall  have  been  filed  with  the 
clerk. 

RULE  VIII. 

Notes  of  issue  in  preferred  causes. — A  party  who  desires  to  have  a  cause  heard  as 
a  preferred  cause,  must,  in  his  note  of  issue,  state  his  claim  for  preference,  as  provided 
in  section  793  of  the  Code;  or  if  an  order  giving  the  cause  a  preference  has  been  made 
under  that  section,  the  note  of  issue  must  be  accompanied  with  a  copy  of  such  order. 
The  clerk,  in  making  up  the  calendar,  shall  place  such  preferred  causes  at  the  head  of 
the  general  calendar,  indicating  that  they  are  preferred,  and  that  class  to  which  they 
belong. 

RULE  IX. 

Criminal  causes  may  be  put  upon  the  calendar  at  any  time. — Appeals  in  criminal 
causes,  brought  after  making  up  the  calendar,  or  too  late  to  be  placed  upon  the  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
causes,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  provided  in  section  535  of 
the  Criminal  Code.  A  note  of  issue  must  be  filed  with  the  clerk  at  least  five  days 
before  the  day  on  which  the  cause  is  to  be  heard,  and  he  shall  put  the  same  upon  the 
calendar  for  the  day  on  which  it  shall  be  noticed,  or  upon  which  it  shall  be  ordered  by 
the  court,  or  stipulated  by  the  parties  to  be  heard. 

RULE  X. 

Endorsement  on  brief. — In  order  to  facilitate  the  work  of  the  reporter  the  counsel 
who  argues  the  cause  orally  shall  endorse  his  name  on  upper  right-hand  corner  of  first 
page  of  brief. 

RULE  XI. 

Motions  for  re-argument. — Motions  for  re-argument  will  be  heard  only  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a  re-argument  is  asked,  and 
such  motions  must  be  submitted  upon  printed  briefs,  stating  concisely  the  points  sup- 
posed to  have  been  overlooked  or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  ease  and  the  authorities  relied  on;  and  a  copy  of  the 
opinion  delivered  by  the  court  in  deciding  the  cause;  and  counsel  will  not  be  heard 
orally. 

RULE  XII. 

Citation  of  statutes. — When  a  statute  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  should  be  printed  at  length  on  the  brief. 
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rule  xin. 

The  general  rale  will  prevail  of  imposing  costs  on  the  decision  of  motions. 

Attention  is  called  to  section  1355,  Code  of  Civil  Procedure. 

Remittitur. — The  remittitur  to  be  transmitted  pursuant  to  section  1355  of  the  Code 
shall  contain  a  copy  of  the  judgment  order  of  this  court,  and  the  record  which  has 
been  filed  with  the  clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the  clerk  of 
this  court. 

Rules  Relating  to  the  Admission  of  Attorneys  in  the  Second  Department 

Notice  of  the  time  of  application  for  admission  as  attorneys  by  those  who  have  passed 
the  examination  prescribed  by  the  rules  of  the  Court  of  Appeals,  will  be  published  in  the 
"Law  Journal/'  at  which  time  applicants  must  file  with  the  clerk  the  papers  enumerated 
in  Rule  I  of  the  General  Rules  of  Practice,  and  appear  personally  before  the  Committee 
on  Character  to  furnish  such  information  as  the  committee  may  desire  from  them. 

Rule  Regulating  the  Procedure  upon  Applications  for  Naturalization  in  the  Su- 
preme Court  in  the  Second  Department. 

All  applications  of  aliens  to  become  citizens  of  the  United  States  must  be  heard  at 
the  various  Special  Terms  as  directed  and  indicated  in  the  assignment  of  Justices  for 
holding  such  terms. 

If  the  applicant  fail  to  appear  at  the  time  and  place  specified  in  such  application, 
the  application  will  be  dismissed  without  prejudice  to  a  fresh  application. 

If  he  appear  and  for  any  reason  the  hearing  is  not  completed  upon  the  stated  day 
aforesaid,  the  Court  may  complete  such  hearing  and  take  final  action  upon  any  subse- 
quent day  to  which  the  matter  shall  be  publicly  adjourned  by  the  direction  of  the  Jus- 
tice presiding. 

Counsel  having  cases  on  calendars  of  First  and  Second  Departments  on  the 
same  day. — In  the  event  of  counsel  having  cases  upon  the  day  calendars  of  the  appellate 
Divisions  of  the  First  and  Second  Departments  on  the  same  day,  such  counsel  shall 
attend  the  court  in  that  department  in  which  his  case  stands  nearest  the  head  of  such 
day  calendar;  and  his  case  upon  the  calendar  for  the  other  department  will  be  held 
until  the  argument  of  the  case  is  finished  in  the  department  in  which  he  is  first  required 
to  attend. 

In  the  event  of  counsel  having  cases  upon  each  of  the  day  calendars  of  the  said 
departments  upon  the  same  day,  which  stand  equally  distant  from  the  heads  of  the  re- 
spective day  calendars,  such  counsel  shall  attend  court  in  the  First  Department. 

Bonds  to  practice  as  official  examiners  of  title. — All  bonds  executed  by  individual 
sureties  in  accordance  with  the  provisions  of  section  9  of  chapter  444  of  the  Laws  of 
1908,  and  the  Rules  of  the  Court  of  Appeals  adopted  pursuant  thereto,  must  contain  a 
statement  of  the  place  of  residence  of  each  surety,  giving  the  street  and  the  number 
thereof,  if  such  residence  is  so  known  and  designated,  and  in  addition  to  the  facts 
required  by  the  Rules  of  the  Court  of  Appeals  to  be  stated  in  the  affidavit  of  justifica- 
tion, each  surety  must  specifically  state  what  property  is  owned  by  him,  giving  a  brief 
description  thereof,  and  also  state  the  value  of  the  same  and  what,  if  any,  liens  or 
incumbrances  there  are  on  such  property,  with  a  brief  description  of  the  nature  and 
amount  of  such  lien. 
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APPENDIX  7. 

RULES  OF  APPELLATE  DIVISION, 

THIRD  DEPARTMENT. 

RULE  I. 

Appeals  from  orders;  notes  of  Issue. — Appeals  from  orders  to  be  heard  as  non- 
enumerated  motions,  may,  after  papers  have  been  filed  and  served  in  compliance  with 
General  Rule  41,  be  noticed  for  argument  for  any  motion  day,  and  be  placed  upon  the 
non-enumerated  calendar,  upon  the  attorney  or  party  intending  to  move  such  appeal 
for  argument  filing  with  the  clerk  a  note  of  issue,  specifying  the  date  of  the  service 
of  the  notice  of  appeal,  and  stating  that  the  case  is  to  be  put  upon  the  non-enumerated 
calendar.  Such  appeals,  and  also  motions,  will  be  heard  at  the  opening  of  the  court  or 
upon  any  succeeding  Tuesday  during  the  term. 

RULE  II. 

Non-enumerated  motions  and  appeals  from  orders,  hearing  continued. — If  all 

non-enumerated  motions  and  appeals  from  orders  which  are  ready  for  hearing  on  the 
first  day  of  the  term  shall  not  be  heard  upon  that  day,  the  hearing  of  them  will  be 
continued  from  day  to  day  until  they  shall  all  be  disposed  of  before  the  general  calendar 
shall  be  taken  up,  unless  otherwise  ordered  by  the  court. 

RULE  III. 

Preferred  causes. — A  party  who  desires  to  have  a  cause  heard  as  a  preferred  cause 
must  in  his  note  of  issue  state  his  claim  for  preference  as  provided  in  section  793  of 
the  Code,  or  if  an  order  giving  the  cause  a  preference  has  been  made  under  that  section, 
the  note  of  issue  must  be  accompanied  with  a  copy  of  such  order.  The  clerk,  in  making 
up  the  calendar,  shall  place  such  preferred  causes  at  the  head  of  the  general  calendar, 
indicating  that  they  are  preferred,  and  the  class  to  which  they  belong. 

RULE  IV. 

Appeals  in  criminal  cases. — Appeals  in  criminal  cases,  brought  after  making  up 
the  calendar,  or  too  late  to  be  placed  thereon,  may  be  put  upon  the  calendar  at  any  time 
and  brought  to  a  hearing  as  preferred  cases  upon  a  notice  of  ten  days  to  the  adverse 
party,  as  provided  by  section  535  of  the  Criminal  Code.  A  note  of  issue  with  a  state- 
ment of  the  day  on  which  the  cause  is  noticed  to  be  heard,  must  be  filed  with  the 
clerk  at  least  five  days  before  such  date.  The  clerk  shall  place  such  causes  on  the 
calendar  for  the  day  for  which  they  are  so  noticed,  or  upon  which  the  cause  shall  be 
ordered  by  the  court,  or  stipulated  by  the  parties  to  be  heard. 

RULE  V. 

Day  calendar. — The  clerk  shall  prepare  at  one  o'clock  p.  m.  of  each  day  for  the  next 
day  a  calendar  of  such  number  of  causes  as  the  court  shall  direct,  including  those  undis- 
posed of  on  the  then  day  calendar,  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  VI.  Causes  not  disposed  of  on  any  day  shall 
be  placed  at  the  head  of  the  calendar  for  the  next  day  until  disposed  of. 

RULE  VI. 

Causes  on  day  calendar;  reservation;  when  passed. — Excepting  the  first  twenty 
causes  on  the  general  calendar,  no  cause  shall  be  placed  upon  the  day  calendar  unless 
written  notice  is  served  on  the  clerk,  by  the  attorney  on  one  side  or  the  other,  that  such 
cause  is  intended  to  be  moved  when  called  in  its  regular  order;  or  unless  it  has  been 
reserved  for  that  day,  by  stipulation  filed  with  the  clerk.  None  of  the  first  twenty 
causes  on  the  general  calendar  shall  be  reserved  by  stipulation  without  consent  of  the 
court,  upon  application  made  on  the  first  day  of  the  term,  and  any  cause  not  placed  on 
the  day  calendar  in  its  order  on  the  general  calendar,  will  be  regarded  as  passed  for 
the  term,  unless  put  over  or  reserved  as  above  provided. 
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RULE  VII. 

Exchange  of  cases. — Causes  must  be  argued  when  reached  on  the  calendar.  No  ex- 
change of  cases  will  be  allowed,  unless  both  cases  are  ready  for  argument,  and  counsel 
intend  to  argue  them  at  the  same  term  at  which  the  exchange  be  made,  and  when 
causes  are  exchanged  each  shall  occupy  the  proper  position  of  the  other  in  date,  on 
the  same  and  every  other  subsequent  calendar,  until  heard.  A  preferred  cause  exchanged 
for  one  not  preferred,  or  set  down  for  a  particular  day,  shall  lose  its  preference;  and 
no  case  will  be  called  more  than  once  during  the  same  term,  unless  it  shall  have  been 
reserved  or  postponed  with  the  consent  of  the  court. 

RULE  VIII. 

Submission. — If  both  parties  desire  to  submit,  they  may  do  so  at  any  time  during 
the  term  by  delivering  to  the  clerk  the  cases  and  points  required  by  General  Rule  43, 
and  either  party  may  submit  his  points  when  the  case  is  called,  if  the  other  party 
desires  to  argue  orally  on  his  part. 

RULE  IX. 

Statement  prefixed  to  points. — The  appellant,  in  addition  to  the  statement  required 
by  Rule  41,  shall  prefix  to  his  points  a  brief  statement,  showing  in  what  court  or  before 
what  officer  or  tribunal  the  action  or  proceeding  was  instituted,  the  relief  sought,  the 
defense  or  ground  of  opposition  thereto,  the  result  in  the  court  or  before  the  officer  or 
tribunal  in  which  the  action  or  proceeding  was  commenced,  and  how  the  cause  was 
brought  into  his  court.  If  any  opinion  written  in  the  case  has  been  previously  reported, 
he  shall  also  state  where  it  was  so  reported.  If  any  opinion  has  been  written  which 
has  not  been  reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall  submit  a 
printed  copy  of  such  opinion  to  the  court  either  in  the  record  or  with  his  brief. 

RULE  X. 

Indorsement. — The  counsel  who  argue  a  case  shall  indorse  on  the  papers  delivered 
to  the  justices  their  names  and  places  of  residence. 

Every  cause  shall  be  deemed  to  be  submitted  to  any  justice,  qualified  to  sit  therein, 
who  may  be  absent  at  the  time  of  the  argument,  unless  objection  to  such  submission  by 
counsel  arguing  such  cause  be  then  made. 

RULE  XI. 

Reargument. — Motions  for  reargument  will  only  be  heard  on  notice  to  the  adverse 
party,  stating  briefly  the  ground  upon  which  a  reargument  is  asked,  and  such  motion 
must  be  submitted  on  printed  briefs  stating  concisely  the  points  supposed  to  have  been 
overlooked  or  misapprehended  by  the  court  with  proper  reference  to  the  particular  por- 
tion of  the  case,  and  the  authorities  relied  upon. 

RULE  XII. 

Cause  passed;  position  on  subsequent  calendars. — If  a  cause  is  passed  without 
being  reserved,  or  put  over  by  consent  of  the  court,  it  shall  be  entered  on  all  subsequent 
calendars  as  of  the  date  when  passed,  and  the  party  placing  it  on  the  calendar  for  a 
subsequent  term,  must  state  in  his  note  of  issue  the  date  when  it  was  passed.  If  he 
omits  to  do  so,  whereby  the  cause  retains  its  priority  on  the  calendar,  the  court,  on 
the  application  of  the  adverse  party,  or  on  its  own  motion,  may  strike  the  cause  from 
the  calendar. 

RULE  XIII. 

Term  for  legal  holiday,  when  held. — Whenever  a  Trial  Term  or  Special  Term  of 
the  Supreme  Court,  in  this  department,  shall  be  designated  to  be  held  or  opened  on  a 
day  which  is  provided  by  law  to  be  observed  as  a  legal  holiday,  such  court  shall  be 
opened  and  held  on  the  next  succeeding  Becular  day. 

RULE  XIV. 
Exchange  of  briefs. — At  least  twenty  days  before  a  term  of  the  appellate  division 
at  which  a  cause  may  be  noticed  for  argument  the  appellant,  or  relator,  shall  serve  upon 
the  attorney  .for  the  respondent  three  printed  copies  of  his  brief  upon  which  he  in- 
tends to  rely  upon  the  argument,  with  a  reference  to  all  the  authorities  which  he  intends 
to  cite  to  the  court.  At  least  eight  days  before  said  term  the  respondent  shall  serve 
upon  the  attorney  for  the  appellant,  or  relator,  three  printed  copies  of  his  brief,  with 
a  reference  to  all  the  authorities  which  he  intends  to  cite  to  the  court.     If  the  appellant, 
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or  relator,  desires  to  present  a  brief  in  reply,  he  may  serve  the  same  upon  the  attorney 
for  the  respondent  at  least  three  days  before  said  term.  Service  under  this  rule  may 
be  made  either  personally  or  by  mail,  but  service  by  mail  shall  not  extend  the  time 
within  which  the  answering  brief  may  be  served.  This  rule  shall  not  apply  to  appeals 
from  orders  upon  non-enumerated  motions,  nor  to  causes  in  which  the  time  to  file 
papers  on  appeal  shall,  under  General  Rule  41,  expire  within  twenty  days  of  the  com- 
mencement of  a  term. 

RULE  XV. 

Candidates  for  admission. — Candidates  for  admission  to  the  bar  may  be  sworn  in 
at  the  opening  of  the  court  on  any  Thursday  of  the  term,  provided  the  necessary  papers 
therefor  shall  have  been  filed  with  the  clerk  of  the  court  on  or  before  the  Tuesday 
preceding. 

Notice  to  Attorneys. 

A  printed  copy  of  the  appeal  papers  shall  be  filed  in  the  office  of  the  clerk  of  the 
Appellate  Division  within  20  days  after  an  appeal  has  been  taken,  etc.  The  copy  so  filed 
shall  be  certified  by  the  proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  (Rule  41,  General  Rules  of  Practice.)  This  shall  be  done  before  an 
appeal  shall  be  placed  upon  the  calendar.     (Section   1353,  Code  Civ.   Proc.) 

Attorneys  should  also  notice  that  Rule  41  requires  three  copies  of  the  appeal  papers 
to  be  served  within  the  same  time  upon  the  opposite  party. 

Notes  of  issue  shall  be  filed  in  the  clerk's  office  eight  days  before  the  commencement 
of  the  court  at  which  the  cause  may  be  noticed.  (Rule  39,  Gen.  Rules  of  Prac.) 
Except  that  appeals  from  orders,  to  be  heard  as  non-enumerated  motions,  may,  after 
papers  have  been  filed  and  served  in  compliance  with  General  Rule  41,  be  added  to  the 
non-enumerated  calendar  upon  filing  a  note  of  issue  with  the  clerk,  five  days  before 
argument,  and  be  noticed  for  argument  for  any  motion  day,  upon  the  usual  notice  of 
eight  days. 

Notes  of  issue  shall  specify  whether  the  appeal  is  to  be  placed  upon  the  non-enumer- 
ated or  general  calendar,  and  where  a  preference  is  desired,  the  note  of  issue  must  state 
the  claim  for  preference  as  provided  in  §  793  of  the  Code,  and  indicate  the  class  to 
which  it  belongs.     (Rules  1  and  3,  Third  Dept.) 

Attention  is  also  called  to  Special  Rule  6,  of  this  department,  requiring  notice  to  the 
clerk,  if  a  party  desires  the  case  put  upon  the  day  calendar  when  reached  in  its  order 
upon  the  general  calendar. 

Thirteen  copies  of  the  appeal  papers  and  points  must  be  delivered  to  the  clerk  before 
the  commencement  of  the  argument. 
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APPENDIX  8. 

RULES  OF  APPELLATE  DIVISION, 
FOURTH  DEPARTMENT. 

RULE  I. 

Appeals  from  orders  and  notes  of  issue. — No  appeal  from  an  order  will  be  heard 
unless  it  is  placed  on  the  non-enumerated  calendar.  The  attorney  or  party  intending  to 
move  such  an  appeal  for  argument  shall,  at  least  eight  days  before  the  time  of  the 
making  up  of  the  calendar,  file  with  the  cleik  a  note  of  issue,  specifying  the  date  of 
the  service  of  the  notice  of  appeal,  and  stating  that  the  case  is  to  be  put  on  the  non- 
enumerated  calendar.  No  case  shall  be  put  upon  the  enumerated  or  non-enumerated 
calendar  until  the  papers  required  by  General  Rule  XLI  shall  have  been  filed  with  the 
clerk. 

RULE  II. 
Preferred  cases. — A  party  who  desires  to  have  a  case  heard  as  a  preferred  case  must, 
in  his  note  of  issue,  state  his  claim  for  preference,  as  provided  in  section  793  of  the  Code; 
or  if  an  order  giving  the  case  a  preference  has  been  made  under  that  section,  the  note 
of  issue  must  be  accompanied  with  a  copy  of  such  order.  The  clerk  in  making  up  the 
calendar  shall  place  such  preferred  cases  at  the  head  of  the  general  calendar,  indicating 
that  they  are  preferred,  and  the  class  to  which  they  belong. 

RULE  III. 

New  calendar;  passed  cases. — When  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  eases  which  remain  undisposed  of  on  the  former  calendar, 
and  all  other  cases  in  which  notes  of  issue  have  been  filed  in  his  office.  If  a  case  shall 
have  been  passed,  it  shall  go  upon  the  calendar  as  of  the  time  when  it  was  passed,  and 
the  fact  that  it  was  passed  shall  be  stated  upon  the  calendar. 

RULE  IV. 

Criminal  cases. — Appeals  in  criminal  cases,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the  calendar  at  any  time. 
and  brought  on  for  hearing  as  preferred  cases,  upon  a  notice  of  ten  days  to  the  adverse 
party,  as  provided  in  section  535  of  the  Criminal  Code.  A  note  of  issue  must  be  filed 
with  the  clerk  at  least  five  days  before  the  day  on  which  the  case  is  to  be  heard,  and 
he  shall  put  the  same  on  the  calendar  for  the  day  on  which  it  shall  be  noticed,  or  upon 
which  it  shall  be  ordered  by  the  court  or  stipulated  by  the  parties  to  be  heard. 

RULE  V. 

Day  calendar. — The  clerk  shall  prepare  at  three  o'clock  p.  m.  of  each  day,  a  day 
calendar  for  the  next  day,  to  consist  of  ten  cases,  or  such  other  number  as  the  court 
shall  direct,  including  those  undisposed  of  on  the  then  day  calendar.  They  shall  be 
taken  from  the  general  calendar  in  their  order  thereon,  subject  to  the  provisions  of 
Rule  VI.  Oases  not  disposed  of  on  any  day  shall  be  placed  at  the  head  of  the  calendar 
for  the  next  day  until  disposed  of. 

RULE  VI. 

Reservation  by  stipulation. — It  shall  not  be  necessary  to  notice  oases  for  the  day 
calendar.    Any  case  on  the  general  calendar  may,  by  stipulation  of  the  parties,  filed  with 
the  clerk  at  any  time  before  the  case  is  placed  upon  the  day  calendar,  be  reserved  for 
a  day  certain,  except  that  no  stipulation  shall  be  made  or  filed  reserving  any  of  the 
first  fifty  cases  on  the  general  calendar  beyond  the  first  week.     Cases  so  reserved  for  a 
day  certain  shall  not  be  placed  upon  the  day  calendar  for  any  day  prior  to  that  to 
which  they  have  been  so  reserved.     No  case  shall  be  put  upon  the  day  calendar  unless 
the  papers  and  points  have  been  delivered  to  and  filed  with  the  clerk.     Cases  which 
cannot  be  placed  upon  the  day  calendar  in  their  regular  order  or  at  the  time  to  which 
they  have  been  reserved  by  reason  of  the  non-filing  of  the  papers  and  points,  will  be 
regarded  as  passed  for  the  term. 
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RULE  VII. 

Telegraphing  of  day  calendar. — The  clerk  shall,  on  each  day  during  the  term,  im- 
mediately on  making  up  the  day  calendar,  telegraph  the  numbers  of  the  cases  upon  it 
to  the  county  clerks  at  Buffalo,  Syracuse,  Utica,  Oswego,  Lockport,  Auburn  and  Water- 
town,  and  the  county  clerks  receiving  said  telegrams  are  directed  to  post  or  bulletin 
the  same  in  such  manner  as  shall  be  most  convenient  for  attorneys  and  others  desiring 
to  see  the  same,  and  also  to  procure  the  publication  of  such  telegrams  in  the  newspapers 
of  their  respective  cities. 

rule  vni. 

Submissions;  reservations. — Cases  will  not  be  received  upon  submission  until  reached 
in  the  regular  call  of  the  calendar.  No  reservation  will  be  made  of  any  of  the  first 
eight  cases  upon  the  general  calendar,  unless  on  account  of  sickness,  or  an  engagement 
of  counsel  elsewhere  in  the  actual  trial  or  argument  of  another  case  in  a  court  of  record, 
commenced  before  the  term  of  this  court,  or  other  inevitable  necessity  to  be  shown  by 
affidavit.  Other  cases  may  be  reserved  upon  reasonable  cause  shown,  or  by  stipulation 
of  parties,  filed  with  the  clerk,  but  no  case  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar.  Cases  reserved  for  a  day  certain  by  stipu- 
lation, when  in  order  to  be  called,  have  priority  among  each  other  according  to  their 
number  on  the  calendar,  and  shall  follow  next  in  order  the  undisposed  of  cases  of 
the  calendar  for  the  day  previous.  Default  may  be  taken  in  them,  and  they  will,  if 
passed,  be  put  upon  future  calendars  as  if  passed  in  the  regular  call. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  justices  as  may  be  absent  from 
the  court  at  the  time  of  the  argument,  unless  objection  to  such  submission  by  counsel 
arguing  the  cause  be  then  made. 

RULE  IX. 

Papers  to  be  filed;  exchange  of  briefs. — Within  fifteen  days  after  the  service  of  the 
printed  papers  required  to  be  served  by  General  Rule  41  in  enumerated  motions,  the 
party  whose  duty  it  is  to  furnish  those  papers,  shall  file  with  the  clerk  sixteen  printed 
copies  of  the  papers,  and  sixteen  printed  copies  of  his  brief  and  the  points  upon  which 
he  intends  to  rely  upon  the  argument,  with  a  reference  to  all  the  authorities,  which 
he  intends  to  cite  to  the  court;  and  shall,  at  the  same  time,  serve  on  the  attorney  or 
counsel  for  the  other  party  three  copies  thereof.  Within  seven  days  thereafter  the  other 
party  shall  file  with  the  clerk,  sixteen  printed  copies  of  his  brief  and  points,  with  a 
reference  to  all  his  authorities,  and  serve  on  the  attorney  or  counsel  for  the  moving 
party  three  printed  copies  thereof.  If  either  party  shall  fail  to  serve  and  file  his  brief 
and  points,  as  herein  required,  he  shall  not  be  heard  upon  the  argument,  and  judgment 
may  be  entered  against  him  as  upon  default,  on  application  to  the  court  on  any  motion 
day  upon  three  days'  notice. 

If  the  moving  party  desires  to  serve  an  answering  brief  he  shall  file  with  the  clerk 
sixteen  printed  copies  thereof,  and  serve  upon  his  opponent  three  printed  copies,  within 
five  days  after  the  receipt  of  his  opponent's  brief.  He  shall  not  include,  in  his  answer- 
ing brief,  any  matter  which  is  not  in  the  nature  of  an  answer  to  the  brief  to  which 
it  purports  to  reply.  No  supplemental  briefs  will  be  allowed  unless  requested  by  the 
court.  This  rule  shall  not  apply  to  appeals  from  non-enumerated  motions.  It  shall 
apply  to  all  cases  which  shall  be  put  upon  the  day  calendar  upon  and  after  the  first 
day  of  March,  1896.  Upon  the  argument  of  all  cases  before  that  time,  the  moving  party 
shall  furnish  to  the  clerk  sixteen  copies  of  the  case  and  each  party  shall  furnish  to 
the  clerk  sixteen  copies  of  his  brief.  The  clerk  shall  distribute  the  cases  and  briefs  as 
prescribed  in  General  Rule  43,  and  he  shall,  in  addition,  deliver  one  copy  of  each  to  the 
librarian  of  the  law  library  in  Buffalo,  Rochester  and  Syracuse,  to  be  bound  and  indexed 
for  reference. 

RULE  X. 

Statement  to  brief. — The  moving  party,  in  addition  to  the  statement  required  in 
General  Rule  41,  shall  prefix  to  his  points  a  brief  statement,  showing  when  and  in 
what  court  or  before  what  officer  or  tribunal  the  action  or  proceeding  was  instituted, 
the  relief  sought,  the  defense  or  grounds  of  opposition  thereto,  the  result  in  the  court 
or  before  the  officer  or  tribunal  in  which  the  action  or  proceeding  was  commenced,  the 
proceedings  subsequent  to  the  first  decision,  and  how  the  case  was  brought  into  this 
court.  If  any  opinion  written  in  the  case  has  been  previously  reported,  he  shall  also 
state  where  it  was  so  reported.  If  any  opinion  has  been  written  which  has  not  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall  submit  a  printed  copy 
of  such  opinion  to  the  court,  either  in  the  record  or  with  his  brief. 
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RULE  XI. 

Indorsement. — The  counsel  who  argues  the  case  shall  indorse  on  his  brief  delivered 
to  the  judges,  his  name  and  place  of  residence. 

RULE  XII. 

Exchange  of  cases. — No  exchange  of  cases  will  be  allowed  unless  both  cases  are  ready 
for  argument,  and  counsel  intend  to  argue  them  at  the  same  term  at  which  the  exchange 
is  made;  and  when  cases  are  exchanged,  each  shall  occupy  the  proper  position  of  the 
other  in  date,  on  the  same  and  every  subsequent  calendar  until  heard.  A  preferred  case, 
exchanged  for  one  not  preferred,  or  set  down  for  a  particular  day,  shall  lose  its  prefer- 
ence, and  no  case  will  be  called  more  than  once  during  the  same  term,  unless  it  shall  have 
been  reserved  or  postponed  with  consent  of  the  court. 

RULE  XIII. 

Non-enumerated  motions  and  appeals  from  orders;  hearing  continued.— Argu- 
ment of  non-enumerated  motions  and  appeals  from  orders  will  be  heard  only  upon  the 
first  day  or  the  third  Friday  of  a  term.  No  stipulation  reserving  the  argument  of  such 
appeals  to  the  third  Friday  will  be  honored  unless  such  stipulation  be  filed  with  the 
clerk  not  later  than  Friday  preceding  the  opening  day  of  the  term.  If  all  non-enumerated 
motions  and  appeals  from  orders  which  are  ready  for  hearing  on  the  first  day  of  the 
term  or  on  the  third  Friday  shall  not  be  heard  upon  such  day,  the  hearing  will  be  con- 
tinued from  day  to  day  until  they  shall  all  be  disposed  of,  before  the  general  calendar 
shall  be  taken  up,  unless  otherwise  ordered  by  the  court.  Original  motions  in  this 
court  may  be  noticed  for  the  first  day  of  the  term,  or  for  the  Friday  in  any  subsequent 
week  of  the  term.     (Ajn'd  November  25,  1908.) 

RULE  XIV. 

Reargument. — Motions  for  reargument  will  be  heard  only  on  notice  to  the  adverse 
party  stating  briefly  the  ground  upon  which  a  reargument  is  asked,  and  such  motions 
must  be  submitted  upon  printed  briefs,  stating  concisely  the  points  supposed  to  have  been 
overlooked  or  misapprehended  by  the  court,  with  proper  reference  to  the  particular  por- 
tion of  the  case  and  the  authorities  relied  on;  and  a  copy  of  the  opinion  delivered  by 
the  court  in  deciding  the  case;  and  counsel  will  not  be  heard  orally. 

RULE  XV. 

Remittitur. — The  remittitur  to  be  transmitted  pursuant  to  section  1355  of  the  Code 
shall  contain  a  copy  of  the  judgment  or  order  of  this  court,  and  the  record  which  has 
been  filed  with  the  clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the  clerk 
of  this  court. 

RULE  XVI       . 

Official  examiner  of  title. — An  official  examiner  of  title,  before  he  is  licensed  and 
admitted  to  practice  as  such,  must  file  the  bond  required  by  Rule  3  of  the  Rules  of  the 
Court  of  Appeals  relating  to  applications  to  practice  as  official  examiners  of  title,  ap- 
proved by  the  presiding  justice  of  the  Appellate  Division  of  the  Supreme  Court  in  this 
department.  In. case  of  the  death  or  insolvency  of  either  of  the  sureties,  the  official  ex- 
aminer of  title  must  forthwith  file  a  new  bond  with  new  sureties  fully  complying  with 
said  rule.  Each  applicant  for  a  license  as  an  official  examiner  of  title  must  also  pro- 
duce such  evidence  of  character  and  as  to  his  standing  in  regard  to  financial  transactions 
as  the  Appellate  Division  of  this  department  may  require. 
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APPENDIX  9. 

SUPREME  COURT— SPECIAL  RULES  OF  FIRST 

DISTRICT,  NEW  YORK. 

RULES  FOR  THE  REGULATION  OF  THE  TRIAL  TERMS  OF  THE  SUPREME 
COURT  IN  THE  FIRST  JUDICIAL  DISTRICT  AND  TO  REGULATE  THE 
CALENDAR  PRACTICE  THEREIN.     (In  effect  May  1,  1912) 

RULE  I. 

General  Calendars. — The  calendar  of  issues  of  fact  to  be  tried  by  jury  in  New  York 
County  shall  consist  of  two  separate  calendars,  known  respectively  as  General  Calendar 
No.  1  and  General  Calendar  No.  2,  which  shall  be  made  up  from  time  to  time  as  ordered 
by  the  Appellate  Division  of  the  Supreme  Court  in  the  First  Department,  and  these 
calendars  shall  remain  for  the  successive  Trial  Terms  of  the  court  until  new  calendars 
are  prepared.  There  shall  be  placed  upon  Calendar  No.  1,  all  tort  actions,  except  actions 
in  ejectment  and  replevin  and  to  recover  damages  for  the  conversion  of  personal  property, 
and  upon  Calendar  No.  2  ail  actions  not  on  Calendar  No.  1.  A  note  of  issue  must 
specify,  in  addition  to  the  particulars  required  by  section  977  of  the  Code  of  Civil  Pro- 
cedure, the  number  of  the  calendar  on  which  the  cause  is  to  be  placed  as  above  pro- 
Tided,  and  the  clerk  shall  not  receive  a  note  of  issue  unless  it  complies  with  this 
provision.  New  causes  that  have  been  regularly  noticed  for  trial  and  a  note  of  issue 
duly  filed  after  the  making  up  of  the  general  calendars  shall  be  put  at  the  foot  of  the 
proper  calendar  according  to  date  of  issue.  A  cause  on  either  of  said  general  calendars 
may  be  reserved  generally  and  so  marked  by  the  clerk  at  any  time  if  the  parties 
file  a  consent  to  that  effect.  All  motions  or  applications  in  regard  to  the  calendars, 
except  as  provided  by  Rules  3,  5,  6  and  7,  must  be  heard  by  or  made  to  the  justice  holding 
Part  III  in  regard  to  the  Calendar  No.  1,  and  the  justice  holding  Part  XIV  in  regard 
to  Calendar  No.  2. 

At  least  ten  days  before  the  first  Monday  of  a  Trial  Term  the  calendar  clerk  of  the 
Trial  Terms  shall  prepare  a  Trial  Calendar  No.  1,  containing  so  many  of  the  pending 
causes  on  General  Calendar  No.  1  not  reserved  generally  as  the  justice  holding  Part  III 
shall  direct,  and  a  Trial  Calendar  No.  2  containing  so  many  of  the  pending  causes  on 
General  Calendar  No.  2  not  reserved  generally  as  the  justice  holding  Part  XIV  shall 
direct.  Such  Trial  Calendars  shall  be  posted  in  said  clerk's  office  and  published  in  the 
New  York  Law  Journal  on  Saturday,  Monday  and  Tuesday.  Any  party  to  a  cause  ap- 
pearing on  such  Trial  Calendars  may  serve  notice  on  the  calendar  clerk  and  on  the  at- 
torneys for  the  other  parties  to  the  cause  before  four  o'clock  Tuesday  afternoon  to  the 
effect  that  the  cause  is  to  be  marked  ready  for  trial,  and,  if  no  motion  for  postponement 
is  made  as  hereinafter  provided,  the  cause  shall  be  marked  ready  by  the  clerk;  but  if  no 
party  shall  serve  such  notice  the  cause  shall  be  marked  reserved  generally  and  restored 
to  the  general  calendar.  If,  however,  a  party  desires  to  apply  to  the  court  for  a  post- 
ponement, or  to  have  the  cause  marked  reserved  generally,  he  shall  serve  upon  the  at- 
torneys for  the  other  parties  not  later  than  twelve  o'clock  on  Wednesday  noon  written 
notice  specifying  the  grounds  of  the  application  for  postponement  and  also  copies  of 
any  affidavits  and  exhibits  upon  which  the  motion  will  be  made,  which  notice,  affidavits 
and  exhibits,  with  proof  of  service,  must  be  filed  with  the  calendar  clerk  before  four 
o'clock  Wednesday  afternoon.  A  party  intending  to  oppose  such  motion  must  serve 
any  affidavits  and  exhibits  in  opposition  and  file  the  same  with  proof  of  service  not 
later  than  four  o'clock  Thursday  afternoon.  The  justices  holding  Parts  III  and  XIV,  re- 
spectively, shall  hear  and  determine  all  motions  for  postponement  of  causes  on  their  sev- 
eral calendars,  and,  provided  the  papers  are  indorsed  "for  argument,"  counsel  may 
briefly  argue  such  motions,  which  shall  be  heard  and  disposed  of  on  Friday  so  far  as 
practicable.  The  calendar  clerk  shall  thereupon  post  in  his  office  and  publish  on  Satur 
day  and  Monday  in  the  Law  Journal  the  list  of  causes  marked  ready  for  trial,  or  such 
part  thereof  as  the  said  justices  may  respectively  direct. 

RULE  II. 

Reserved  causes;  motions  in  respect  to  calendar. — Causes  marked  reserved  gen- 
erally, if  younger  issues  have  been  reached  in  regular  order,  and  causes  in  which  new 
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trials  have  been  ordered,  may  be  placed  on  the  appropriate  Trial  Calendar  on  filing  a  con 
sent  with  the  calendar  clerk;  or  a  party  may  apply  to  the  justice  holding  either  Part 
III  or  XIV  of  the  Trial  Terms,  as  the  case  may  require  upon  two  day's  notice  for  an 
order  placing  such  a  cause  upon  the  Trial  Calendar  or  upon  a  Day  Calendar  as  the 
court  may  direct. 

Annually,  during  the  month  of  June,  or  at  such  other  time  or  times  as  the  Appellate 
Division  in  the  First  Department  may  direct,  a  call  shall  be  made  of  all  causes  on  each 
of  the  General  Calendars  marked  "reserved  generally."  The  Part  in  which  such  call  shall 
be  made  and  the  justice  to  make  the  same  shall  be  designated  by  the  Appellate  Division, 
and  said  justice  shall  have  power  to  adjourn  the  call  from  day  to  day  until  it  is  com- 
pleted. A  list  of  the  causes  to  be  so  called  shall  be  published  in  the  Law  Journal  at 
least  eight  days  before  the  call. 

If,  upon  such  call,  it  shall  appear  that  the  plaintiff  has  unreasonably  neglected  to  pro- 
ceed in  the  action  or  that  younger  issues  have  been  tried  in  their  regular  order,  the  de- 
fendant or  one  or  more  defendants  in  the  action  may  move  to  dismiss  the  complaint  ae 
provided  for  in  Rule  36  of  the  General  Rules  of  Practice,  provided  notice  of  motion  to 
that  effect  and  any  affidavits  or  exhibits  be  served  upon  the  plaintiff  five  days  before 
such  call.  Upon  such  motion,  the  court  may  make  an  order  dismissing  the  complaint, 
or  if  it  is  made  to  appear  that  failure  of  the  plaintiff  to  bring  the  action  to  trial  has  not 
been  unreasonable,  the  court  may  place  the  cause  at  the  foot  of  the  appropriate 
Trial  Calendar,  or  otherwise  dispose  of  it  as  justice  may  require  and  on  such  terms  as 
may  be  just.  If  upon  such  call  any  party  to  a  cause  in  which  no  such  motion  is  made 
shall  answer  ready,  or  shall  have  theretofore  filed  with  the  calendar  clerk  a  notice  so 
stating,  the  cause  shall  thereupon  be  marked  ready  for  trial  and  placed  at  the  foot  of 
the  appropriate  Trial  Calendar  unless  otherwise  directed  by  the  court.  If,  bowever, 
upon  such  call  none  of  the  parties  to  the  cause  appear  or  answer  ready  or  file  notice  as 
aforesaid,  then  the  same  shall  be  stricken  from  the  General  Calendar  and  subsequently 
restored  only  upon  service  of  a  new  notice  of  trial  and  filing  of  a  new  note  of  issue, 
whereupon  it  shall  be  placed  upon  the  appropriate  General  Calendar  as  of  the  date  when 
restored  and  not  as  of  the  date  of  original  issue. 

RULE  III. 

Preferred  causes. — A  party  claiming  to  be  entitled  to  a  preference  under  section  791 
of  the  Code  of  Civil  Procedure  may  apply  therefor  to  the  court  at  Trial  Term,  Part  II, 
in  the  manner  prescribed  by  section  793.  If  the  application  for  a  preference  be  granted, 
the  court  shall  direct  the  cause  to  be  placed  upon  an  appropriate  Day  Calendar  for  a  day 
certain  for  trial,  and  called  after  the  causes  then  upon  such  Day  Calendar  marked  ready. 
If  the  party  who  has  moved  for  the  preference  shall  not  be  ready  to  proceed  with  the 
trial  when  the  cause  is  called  for  trial,  the  court,  in  its  discretion,  may  allow  an  ad- 
journment, or  send  the  cause  to  the  foot  of  the  Trial  Calendar,  or  direct  a  dismissal 
or  inquest,  or  otherwise  dispose  of  the  cause  as  justice  may  require. 

The  justices  holding  Parts  III  and  XIV  in  charge  of  Calendars  Nos.  1  and  2,  respec- 
tively, may,  on  application  of  any  party  to  a  cause  brought  by  or  against  a  receiver  of  a 
corporation  and  on  five  days'  notice  to  the  other  party,  direct  that  such  cause  be  granted 
a  preference  over  older  issues  and  placed  on  the  Trial  Calendar  or  on  a  Day  Calendar  for 
trial  as  it  may  direct,  although  no  notice  of  application  for  a  preference  may  have 
been  served  with  the  notice  of  trial  as  provided  in  section  793  of  the  Code  of  Civil 
Procedure. 

RULE  IV. 

Trial  Terms:  number  of;  time  of  holding;  time  of  opening;  what  causes  tried 
at,  respectively. — There  shall  be  twenty  Trial  Terms  of  the  supreme  court,  to  be  known 
respectively  as  Trial  Terms  Part  I  to  XX  inclusive.  Each  of  said  terms  shall  commence 
on  the  first  Monday  of  January,  February,  March,  April,  May,  June,  October,  November 
and  December  in  each  year,  and  shall  continue  to  and  until  the  fourth  Friday  of  the 
term,  or  until  the  term  shall  be  adjourned  without  day. 

The  Trial  Terms  shall  open  at  10:30  a.  m.  on  each  trial  day  during  the  term  except  on 
Mondays,  when  they  shall  open  at  10.15.  Part  I  shall  be  the  Criminal  Term  of  the  Su- 
preme Court,  and  shall  be  held  in  the  Criminal  Court  Building  or  in  the  County  Court 
House  in  the  County  of  New  York.  Part  II  shall  be  the  Trial  Term  for  the  disposition 
of  the  Special  Calendar  under  Rule  5.  In  Parts  III  to  XII  inclusive  shall  be  tried  causes 
from  General  Calendar  No.  I.  In  Parts  XIII  to  XVIII  inclusive  shall  be  tried  causes 
from  General  Calendar  No.  2.  In  Parts  XIX  and  XX  shall  be  tried  such  causes  from 
General  Calendars  Nos.  1  and  2  as  shall  from  time  to  time  be  ordered  by  the  Appellate 
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Division,  or  as  may  be  sent  from  other  Parts.  Whenever  there  shall  not  be  sufficient 
causes  on  any  Day  Calendar  to  occupy  the  time  of  the  court,  causes  shall  be  sent  to 
such  Part  or  Parts  for  trial  from  the  other  Day  Calendars  by  the  justices  thereof  or  by 
the  justices  holding  Parts  III  and  XIV. 

RULJB  V. 

Special  Calendar;  Short  Cause  Calendar. — Subd.  1.  There  shall  be  a  Special  Cal- 
endar on  which  shall  be  placed  for  trial  all  questions  of  fact  ordered  or  directed  to  be 
tried  by  a  jury,  all  issues  and  questions  of  fact  in  special  proceedings  and  all  issues 
and  questions  of  fact  which  have  been  stated  for  trial  in  pursuance  of  sections  970  and 
971  of  the  Code  of  Civil  Procedure.  Such  calendar  shall  be  called  and  the  causes  thereon 
tried  and  disposed  of  at  Part  11. 

Subd.  2.  In  an  action  wherein  the  plaintiff  seeks  to  recover  a  debt  or  liquidated  de- 
mand upon  a  bond  or  other  obligation  for  the  payment  of  a  specific  sum  of  money,  or 
upon  a  bond  or  undertaking  on  appeal,  or  upon  a  negotiable  instrument,  either  party 
may,  after  the  cause  has  been  placed  upon  the  General  Calendar,  upon  two  days'  notice  to 
the  opposing  party,  apply  to  the  justice  holding  Part  II  for  an  order  placing  said 
cause  upon  the  Special  Calendar  for  trial,  and  the  cause  shall  thereupon  be  tried  and 
disposed  of  at  Part  II. 

Subd.  8.  In  an  action  wherein  the  plaintiff  seeks  to  recover  upon  an  account  stated,  or 
for  wages,  salary  or  compensation  for  services,  or  upon  a  policy  of  insurance,  or  for  rent 
or  hire  of  real  or  personal  property,  or  for  money  had  and  received,  or  for  money  loaned, 
or  for  goods  sold  and  delivered,  or  on  a  statute  where  the  sum  sought  to  be  recovered 
is  a  sum  of  money  other  than  a  penalty,  or  on  a  guaranty,  the  plaintiff  may,  at  the  first 
term  at  which  the  cause  shall  have  been  placed  upon  the  General  Calendar,  upon  five 
days'  notice  to  the  defendant,  and  upon  competent  proof  by  affidavit  of  the  facts  upon 
which  the  cause  of  action  is  based,  apply  to  the  justice  holding  Part  II  for  an  order 
placing  said  cause  upon  the  Special  Calendar  for  trial.  Copies  of  the  affidavits  and  ex- 
hibits, if  any,  upon  which  the  application  is  based,  must  be  served  with  the  notice  of  the 
application.  If  upon  the  affidavits  so  submitted  and  the  affidavits  of  the  opposing  party 
the  court  shall  be  satisfied  that  there  is  no  substantia]  defense  to  the  action,  or  that  the 
action  was  not  interposed  in  good  faith,  or  was  interposed  for  the  purpose  of  delay,  the 
court  may  place  the  cause  upon  the  Special  Calendar  in  Part  II.  The  court  may,  in  its 
discretion,  grant  or  deny  the  application,  with  or  without  costs,  or  upon  terms,  such  as 
admitting  facts  not  actually  controverted,  consenting  to  the  examination  before  trial  of  a 
party  or  witnesses,  producing  books,  papers  or  documents  or  giving  security  to  secure 
the  plaintiff  in  the  event  of  final  judgment  being  in  his  favor.  The  papers  upon  which 
such  application  shall  be  made  and  the  answering  affidavits,  if  any,  must  be  filed  with  the 
calendar  clerk  before  12  o'clock  noon  of  the  day  for  which  the  application  is  noticed,  and 
no  oral  argument  will  be  heard  upon  such  application  unless  ordered  by  the  justice  hold- 
ing Part  II. 

Subd.  4«  In  an  action  on  contract,  express  or  implied,  other  than  a  contract  to  marry, 
either  party  may  apply  in  Part  II  on  two  days'  notice  to  the  adverse  party  for  an 
order  placing  the  cause  upon  the  Special  Calendar.  Upon  such  application,  if  it  appears 
by  affidavit  and  the  pleadings  to  the  satisfaction  of  the  justice  holding  Part  II  that  the 
trial  of  the  action  will  not  occupy  more  than  two  hours,  and  that  no  good  reason 
exists  why  the  action  should  not  be  promptly  tried,  he  may  direct  the  cause  to  be 
placed  upon  the  Special  Calendar  in  Part  II,  and  the  cause  shall  thereupon  be  disposed 
of  in  its  regular  order  on  such  calendar.  The  papers  upon  which  the  application  is 
made  and  the  answering  affidavits,  if  any,  must  be  filed  with  the  calendar  clerk  before 
12  o'clock  noon  of  the  day  for  which  the  application  is  noticed,  and  no  oral  argument 
will  be  heard  upon  such  applications  unless  ordered  by  the  justice  holding  Part  II. 

Subd.  5.  All  causes  and  all  questions  and  issues  of  fact  ordered  on  the  Special 
Calendar  shall  be  placed  thereon  in  the  order  of  filing  with  the  calendar  clerk  of  the 
order  directing  the  cause  to  be  so  placed,  or  of  the  order  or  direction  for  the  trial  by 
jury,  or  of  the  order  stating  the  issues  or  questions  of  fact  to  be  tried  by  jury,  and 
shall  be  called  and  tried  in  that  order,  unless  postponed  for  good  cause  shown  by 
affidavit  to  the  satisfaction  of  the  justice  holding  Part  11.  If  the  trial  of  any  cause 
which  is  placed  upon  the  Special  Calendar  upon  the  ground  that  it  will  not  occupy  moie 
than  two  hours  shall  nevertheless  actually  occupy  more  than  that  time,  the  court  may,  in 
its  discretion,  stop  the  trial  and  send  the  cause  to  the  foot  of  the  appropriate  General 
Calendar.  If  at  any  time  there  shall  be  more  causes  upon  the  Special  Calendar  than  can 
be  promptly  tried  and  disposed  of  in  Part  II  the  justice  holding  said  Part  may  send  said 
causes,  or  any  of  them,  to  Part  XIV,  where  they  shall  be  placed  upon  the  Day  Calendar 
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and  tried  and  disposed  of  in  like  manner  as  the  other  causes  on  the  Day  Calendar  in 
that  port. 

RULE  VI. 

Day  calendars. — From  the  causes  marked  ready,  the  calendar  clerk  shall,  on  the 
Friday  next  preceding  the  opening  of  each  Trial  Term,  prepare  and  post  in  his  office 
as  many  Day  Calendars,  each  consisting  of  at  least  twenty  ready  causes,  as  the  justices 
holding  Parts  III  and  XIV  may  direct  as  to  their  respective  calendars,  and  shall  cause 
the  same  to  he  published  in  the  Law  Journal  on  Saturday  and  Monday.  On  the  three 
following  Fridays  said  calendar  clerk  shall  likewise  prepare  as  many  similar  daj 
calendars  as  the  justices  holding  Parts  III  and  XIV,  respectively,  may  direct,  and  cause 
the  same  to  be  posted  in  his  office  and  published  in  the  Law  Journal  on  Saturday  and 
Monday.  In  preparing  such  day  calendars,  said  clerk  shall  retain  on  each  Day  Calendar 
the  causes  thereon  not  yet  disposed  of,  and  shall  add  thereto  a  sufficient  number  of  causes 
to  make  the  number  twenty  ready  causes.  On  the  following  Monday  at  10:15  a.  m.  each 
justice  holding  Trial  Term  shall  call  the  Day  Calendar. 

Counsel  having  more  than  one  cause  on  a  Trial  Calendar  marked  ready  may  file  a 
notice  with  said  calendar  clerk  requesting  that  all  his  causes  be  placed  in  one  Part,  and 
the  justice  holding  Part  III  or  XIV  may,  in  his  discretion,  grant  such  request.  The 
name  of  the  counsel  who  is  to  try  said  causes  shall  be  specified  in  the  request. 

No  causes  on  any  Day  Calendar  shall  be  adjourned  unless  for  good  cause  shown 
and  arising  after  the  making  up  of  such  Day  Calendar.  Parties  may,  however,  consent 
that  any  cause  on  the  Day  Calendar  be  marked  reserved  generally,  or  be  restored  to  the 
Trial  Calendar,  or,  if  the  justice  in  such  Part  shall  so  direct,  adjourned  to  a  day  cer- 
tain in  the  same  term.  The  causes  on  each  of  the  Day  Calendars  shall  remain  thereon 
from  day  to  day  until  tried  or  otherwise  disposed  of,  and  shall  be  tried  in  the  order  in 
which  they  appear  on  the  Day  Calendars  unless  the  justice  holding  such  Part  shall  other- 
wise direct.  The  justice  holding  Part  III  or  XIV  shall  have  power  to  transfer  causes 
from  one  Trial  Part  to  another  Trial  Part  appertaining  to  the  calendar  in  his  charge 
for  any  reason  satisfactory  to  him.  At  the  end  of  each  Trial  Term  all  causes  remain- 
ing on  the  Day  Calendars  shall  be  placed  at  the  head  of  the  Trial  Calendar,  and  there- 
upon reassigned  to  the  new  Day  Calendars. 

Whenever  a  jury  has  disagreed,  or  for  any  other  reason  there  has  been  a  mistrial, 
the  cause  may  be  restored  to  the  Trial  Calendar,  or  to  the  Day  Calendar  in  the  same 
Part,  or  otherwise,  as  the  justice  holding  such  Part  or  holding  Part  III  or  XIV  may 
direct. 

If  it  shall  appear  to  the  satisfaction  of  the  court  that  counsel  who  is  to  try  any 
cause  upon  a  Day  Calendar  expects  to  argue  a  cause  upon  a  day  calendar  of  the  Su- 
preme Court  of  the  United  States,  or  the  Court  of  Appeals  of  the  State  of  New  York, 
or  the  United  States  Circuit  Court  of  Appeals,  or  any  Appellate  Division  of  the  Su- 
preme Court,  or  is  actually  engaged  in  the  trial  of  a  cause  in  a  court  of  record,  State 
or  Federal,  sitting  in  the  County  of  New  York,  Kings,  Queens,  Nassau,  or  Richmond,  the 
cause  shall  be  adjourned  until  such  argument  or  trial  is  concluded,  unless  the  trial  in 
which  the  counsel  is  engaged  is  likely  to  be  protracted.  But  a  cause  on  the  Day 
Calendar  shall  not  be  adjourned  on  account  of  the  engagement  of  counsel  for  more  than 
three  days,  except  by  the  court  or  upon  the  consent  of  all  the  parties  to  the  cause.  Not 
more  than  two  causes  shall  be  held  ready  on  one  Trial  Calendar  for  one  counsel  in  ad- 
dition to  the  cause  in  which  he  is  engaged  unless  otherwise  ordered  by  the  court.  In 
any  such  case,  the  counsel  who  is  to  try  the  causes  must  be  designated  on  the  call  of 
the  Day  Calendar  on  Monday  morning. 

RULE  VTI. 

Fines  imposed  on  delinquent  jurors. — An  order  directing  a  delinquent  juror  to 
show  cause  why  the  payment  of  a  fine  should  not  be  enforced  must  be  granted  by  and 
made  returnable  before  the  justice  by  whom  said  fine  is  imposed  and  made  returnable  at 
the  Trial  Term  to  which  said  justice  is  assigned  upon  such  day  and  at  such  time  as 
he  shall  designate. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be  a  member  of  the  court, 
or  has  been  designated  as  a  member  of  the  Appellate  Division  or  the  Appellate  Term,  or 
has  been  assigned  to  hold  Special  Term,  or  is  absent  or  unable  for  any  reason  to  hear  or 
determine  the  matter,  the  order  directing  the  delinquent  juror  to  show  cause  in  such 
case  must  be  granted  by  and  made  returnable  before  and  heard  and  determined  by  the 
justice  assigned  to  hold  Trial  Term  Part  III  upon  such  day  of  the  term  and  at  such 
time  as  he  shall  designate. 

These  rules  to  take  effect  May  1st,  1912. 

Dated  New  York,  April  10th,  1912. 


J 
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RULES  FOR  THE  REGULATION  OF  THE  SPECIAL  TERMS  OF  THE  SUPREME 
COURT  IN  THE  FIRST  JUDICIAL  DISTRICT,  AND  ESTABLISHING  THE 
CALENDAR  PRACTICE  THEREIN. 

RULE  I. 

Special  Term  for  litigated  motions;  when  held. — There  shall  be  a  Special  Term 
of  the  Supreme  Court  for  the  hearing  of  litigated  motions  to  commence  on  the  first 
Monday  of  each  month  and  to  continue  until  the  Friday  preceding  the  first  Monday  of  the 
succeeding  month,  which  term  shall  be  held  every  day,  except  Saturdays,  Sundays  and 
legal  holidays.  The  court  shall  open  at  10:30  o'clock  in  the  morning,  and  shall  continue 
until  all  business  before  the  court  has  been  disposed  of.  This  Special  Term  shall  be 
known  as  Special  Term,  Part  I. 

RULE  II. 

Motions,  when  noticed;  notes  of  issue;  time  for  argument;  what  motions  heard 
at  Special  Term,  Part  I. — Motions  may  be  noticed  for  any  day  during  the  term.  The 
clerk  of  Special  Term,  Part  I,  shall  make  up  a  calendar  for  each  day.  Notes  of  issue 
must  be  filed  with  the  clerk  two  days  before  the  day  on  which  a  motion  is  noticed  to  be 
heard,  except  where  an  order  to  show  cause  is  granted,  returnable  in  less  than  two  days, 
when  the  clerk  shall  place  the  motion  upon  the  calendar  at  any  time  before  the  day 
for  hearing,  upon  the  exhibition  to  him  of  the  order  to  show  cause  and  the  filing  of  a  note 
of  issue,  or  the  justice  assigned  to  said  part  of  the  court  may  place  the  motion  on  the 
calendar  on  the  day  upon  which  the  order  to  show  cause  is  returnable.  This  calendar 
will  be  called  at  the  opening  of  the  court,  and  no  motion  will  be  heard  that  is  not  upon 
the  calendar.  On  the  hearing  of  a  motion  upon  such  calendar  but  one  counsel  on  each 
side  will  be  heard  and  not  more  than  fifteen  minutes  will  be  allowed  to  each  counsel, 
unless  the  court  shall  otherwise  order.  Application  for  final  judgment,  where  an  inter- 
locutory judgment  has  been  entered  and  an  account  has  been  taken,  or  other  proceeding 
had  before  a  referee,  or  for  a  final  judgment  in  an  action  for  divorce  under  section  1774 
of  the  Code  of  Civil  Procedure,  motions  for  a  new  trial  on  the  ground  of  surprise  or 
newly  discovered  evidence,  motions  to  confirm  a  referee's  report,  and  for  final  judgment 
in  any  action  or  proceeding  in  which  an  issue  of  fact  has  been  tried  by  a  jury  or  by  a 
referee,  where  application  to  the  court  for  final  judgment  or  final  order  is  necessary,  ap- 
plication for  the  appointment  of  commissioners  or  for  a  final  order  or  judgment  in  a 
proceeding  to  condemn  real  estate  for  public  use,  may  be  noticed  for,  and  made  at,  Part 
I  of  the  Special  Term  for  the  hearing  of  litigated  motions  upon  any  day  of  the  July, 
August  and  September  terms  when  Part  III  of  the  Special  Term  is  not  in  session.  The 
justice  assigned  to  Part  I  of  the  Special  Term,  if  he  does  not  deem  it  important  that 
such  application  should  be  heard  during  the  time  when  Part  III  is  not  in  session,  may 
adjourn  the  same  to  the  next  term  of  Special  Term,  Part  III. 

RULE  III. 

Notice  to  creditors  in  settlement  of  the  accounts  of  assignees. — In  all  actions 
or  proceedings  in  which  the  accounts  of  an  assignee  for  the  benefit  of  creditors,  or  of  a 
receiver  appointed  in  an  action  or  in  a  proceeding  for  the  dissolution  of  a  corporation, 
are  presented  for  settlement  or  to  be  passed  upon  by  the  court,  a  notice,  or  a  copy  of  an 
advertisement,  requiring  the  creditors  to  present  their  claims  to  a  referee,  must  be  mailed 
to  each  creditor  whose  name  appears  on  the  books  of  the  assignor  or  corporation,  with  the 
postage  thereon  prepaid,  at  least  twenty  days  before  the  day  specified  in  such  notice  or 
advertisement.  Proofs  of  such  mailing  shall  be  required  on  the  application  for  a  final 
decree  passing  the  accounts  of  the  assignee  or  receiver,  unless  proof  is  furnished  that  per- 
sonal service  of  such  notice  or  copy  of  advertisement  has  been  made  upon  the  creditor. 

RULE  IV. 

Special  Term  for  ex  parte  business;  time.— There  shall  be  a  Special  Term  of  the 
Supreme  Court  for  the  transaction  of  ex  parte  business,  to  be  held  on  the  first  Monday 
of  each  month,  and  to  continue  to  and  including  the  Saturday  prior  to  the  first  Monday 
of  the  following  month.  The  court  shall  open  at  10:30  o'clock  in  the  morning,  and  shall 
continue  in  session  until  four  o'clock  in  the  afternoon,  except  Saturdays,  upon  which  day  • 
the  court  may  be  adjourned  at  twelve  o'clock  noon,  and  shall  be  open  every  day  in  the 
year  except  Sundays  and  legal  holidays.  This  Special  Term  shall  be  known  as  Special 
Term,  Part  II.  The  justice  assigned  to  Part  II  shall  also  attend  to  the  drawing  of 
jurors  for  the  Trial  Terms  of  the  Supreme  Court. 
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RULE  V. 

What  applications  and  proceedings  determined  at  Special  Term  for  ex  parte 
business. — Application  for  all  court  orders,  ex  parte  or  by  consent,  or  where  notice  is  not 
required  or  has  been  waived,  must  be  made  to  Special  Term,  Part  II.  Any  ex  parte  court 
order  granted  by  any  justice  of  the  court  other  than  the  one  assigned  to  hold  Part  II 
of  the  Special  Term,  shall  not  be  entered  by  the  clerk.  All  applications  for  judgment  in 
actions  where  the  defendant  has  failed  to  appear,  or  has  waived  notice  of  motion  for 
judgment  or  has  consented  thereto,  except  in  actions  for  divorce,  all  proceedings  under  the 
Domestic  Relations  Law  for  the  adoption  of  children,  and  all  proceedings  under  the  In- 
sanity Law  for  the  commitment  of  a  person  alleged  to  be  insane,  shall  be  made  to  said 
Special  Term,  Part  II,  and  shall  not  be  made  to  any  other  court  or  justice.  All  orders 
for  the  examination  of  parties  or  witnesses  in  supplementary  proceedings  or  to  perpetu- 
ate testimony  or  for  the  examination  of  parties  before  trial  or  for  the  examination  of 
witnesses  under  letters  rogatory  or  foreign  commissions  or  in  aid  of  an  attachment,  or  for 
any  other  purpose,  or  in  any  proceeding  (except  an  order  to  show  cause  or  a  warrant  is- 
sued under  section  2269  of  the  Code  of  Civil  Procedure,  which  must  be  made  returnable 
before  Part  I  of  the  Special  Term),  shall  be  made  returnable  before  the  justice  assigned  to 
hold  said  Special  Term,  Part  II,  unless  made  returnable  before  a  referee  or  commissioner 
under  express  statutory  authority;  and  all  writs  of  habeas  corpus  or  other  writs  that 
are  required  by  law  to  be  returnable  at  a  Special  Term  of  the  Supreme  Court,  or  before 
a  justice  thereof,  must  be  made  returnable  at  the  said  Special  Term,  Part  II,  or  before  the 
justice  assigned  to  hold  the  same.  Any  writ  or  order  before  mentioned  returnable  else- 
where shall,  upon  its  return,  be  transferred  to  said  Special  Term,  Part  II,  for  hearing 
and  decision.  If  not  so  transferred  the  writ  or  order  shall  be  disregarded.  In  actions 
for  absolute  divorce  or  to  annul  a  marriage,  where  no  answer  is  interposed,  a  reference 
to  take  proof  will  not  be  granted.  In  such  cases  the  application  for  judgment  must  be 
made  at  the  Special  Term,  Part  III,  and  the  case  placed  upon  the  preferred  calendar  as 
hereinafter  provided.  Whenever  the  justice  assigned  to  either  Part  1,  Part  II,  or  Part 
III  of  the  Special  Term  is  disqualified  from  hearing  any  application  or  motion  that 
shall  be  brought  on  before  him,  he  may  send  such  application  to  such  other  part  of  the 
Special  Term  as  he  shall  select,  to  be  there  heard  and  disposed  of. 

Proceedings  under  section  511  of  the  Consolidation  Act,  and  all  other  proceedings 
authorized  by  title  5  of  said  act  to  be  had  before  a  justice  holding  the  chambers  of  the 
c  urt,  must  be  heard  in  the  said  Special  Term,  Part  II. 

If  a  jury  is  demanded,  the  justice  holding  such  term  may  continue  such  proceedings 
before  the  justice  holding  one  of  the  Trial  Terms,  where  a  jury  shall  be  forthwith  im- 
paneled and  the  question  determined  and  the  proceeding  finally  disposed  of  as  required 
by  said  act.  In  case  neither  of  the  Trial  Terms  is  in  session,  the  justice  assigned  to  the 
said  Special  Term,  Part  II,  may  impanel  a  jury  and  dispose  of  the  proceeding  as  re- 
quired by  the  said  act.  In  case  of  an  appeal  from  an  order  of  commitment  under  Section 
63  of  the  Insanity  Law,  the  justice  assigned  to  Part  II  of  the  Special  Term  may  send 
the  question  of  the  insanity  of  such  alleged  lunatic  to  either  part  of  the  Trial  Term  for 
trial  before  a  jury,  as  required  by  said  section.  The  justice  trying  such  proceeding  be- 
fore a  jury  shall  certify  the  verdict  to  the  justice  assigned  to  Part  II  of  the  Special 
Term,  who  shall  make  the  order  as  required  by  such  section. 

In  an  application  for  a  commitment  under  section  60  of  the  Insanity  Law  (chapter 
545  of  the  Laws  of  1896)  it  must  be  shown  by  the  petition  or  by  an  accompanying  affi- 
davit whether  or  not  the  person  alleged  to  be  insane  is  confined  on  a  criminal  charge 
or  on  bail  pending  the  determination  of  a  criminal  charge,  or  in  official  custody  for  the 
purpose  of  ascertaining  his  condition  after  a  criminal  charge  has  been  made  against 
him.  If  a  criminal  charge  is  pending  against  the  person  thus  alleged  to  be  insane, 
two  days'  notice  of  the  time  and  place  of  presenting  the  application  to  the  court  or 
a  justice  thereof  must  be  given  to  the  district  attorney. 

All  applications  to  the  court  in  the  summary  proceedings  authorized  by  sections  57 
and  74  of  the  Public  Service  Commissions  Law  (chap.  429  of  the  Laws  of  1907)  shall  be 
made  at  Part  II  of  the  Special  Term,  which  court  shall  grant  the  necessary  final  order 
or  judgment  if  the  corporation  proceeded  against  fails  to  answer  within  the  time  allowed 
by  the  court.  If  an  answer  is  interposed,  the  justice  holding  Part  II  of  the  Special  Term 
.shall  forthwith  transfer  the  action  or  proceeding  to  Special  Term,  Part  VI,  which  court 
shall  immediately  inquire  into  the  facts  and  circumstances  and  grant  the  proper  judgment 
or  order.     (Am'd  December  17,  1909) 
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RULE  VI. 

Regulations  applicable  to  insolvent  assignments. — The  following  regulations  will 
apply  to  all  the  insolvent  assignments  for  the  benefit  of  creditors  and  applications  to 
the  court  thereunder: 

Subd.  i.  Duties  of  the  clerk. — The  clerk,  in  addition  to  the  books  now  kept  by 
him,  shall  provide  a  register  and  docket. 

In  the  register  shall  be  entered  in  full  every  decree  and  final  order  made  in  the 
proceedings  according  to  date,  and  the  docket  shall  contain  a  brief  memorandum  of  each 
day's  proceedings  according  to  their  respective  titles. 

The  register  and  docket  shall  be,  at  all  times  during  court  hours,  open  for  public 
inspection. 

Subd.  a.  Each  petition  or  order  or  decree  filed  shall,  be  indorsed  with  the  day  and 
date  of  such  filing,  and  the  papers  in  each  case  shall  be  kept  in  a  file  by  themselves. 

Subd.  3.  No  paper  shall  be  permitted  to  be  taken  off  the  files  of  the  court  for  any 
purpose,  except  on  an  order  of  the  court. 

Subd.  4,  Every  paper  filed  shall  have  a  brief  memorandum  indorsed  on  the  outside 
cover,  showing  the  nature  thereof. 

Subd.  5.  Copies  of  any  and  all  papers  in  these  proceedings  shall  be  furnished  to 
any  person  applying  for  same  upon  the  payment  of  the  legal  fees. 

Subd.  6.  Process. — All  process,  citations,  summons  and  the  subpoenas  shall  issue 
out  of  the  court  under  the  seal  thereof  and  be  tested  by  the  clerk. 

Subd.  7.  Appearances. — Any  party  may  appear  in  these  proceedings,  either  in  per- 
son or  by  attorney.  If  by  attorney  the  name  of  such  attorney,  with  his  place  of  busi- 
ness and  residence,  shall  be  indorsed  on  each  and  every  paper  filed  by  him,  and 
his  name  shall  be  entered  in  the  docket. 

Subd.  8.  Schedules. — The  schedule  of  liabilities  and  assets  required  to  be  filed  by 
the  assignor  or  assignee  shall  fully  and  fairly  state  .the  nominal  and  actual  value  of  the 
assets,  and  the  cause  for  the  difference,  and  a  separate  affidavit  will  be  required  which 
shall  fully  explain  the  cause  of  such  difference.  If  required  the  affidavits  of  disinterested 
experts  as  to  such  value  must  be  furnished. 

Subd.  9.  Signing  of. — Where  there  may  be  more  than  one  sheet  of  paper  necessary 
to  contain  the  schedules,  each  page  shall  be  signed  by  the  person  or  persons  verifying  the 
same.  The  sheets  of  paper  on  which  the  schedules  are  written  shall  be  securely  fastened 
before  the  filing  thereof,  and  shall  be  indorsed  with  the  full  name  of  the  assignor  and 
assignee,  and  when  filed  by  an  attorney,  shall  also  be  indorsed  with  his  name  and  busi- 
ness address. 

Subd.  10.  Filing  by  assignee. — Should  the  schedules  be  filed  by  the  assignee  there 
must  be  a  full  affidavit  made  by  such  assignee  and  some  disinterested  expert,  showing 
the  nature  and  value  of  the  property  assigned. 

Subd.  11.  Name  and  residence. — The  name,  residence,  occupation  and  place  of 
business  of  the  assignor,  and  name  and  place  of  business  of  the  assignee,  may  be  in- 
corporated in  the  affidavit  or  annexed  to  the  schedules. 

Subd.  12.  Recapitulation. — There  shall  be  a  recapitulation  at  the  end  of  the 
schedules  as  follows: 

Debts  and  liabilities  amount  to  $ ;  assets  nominally  worth  $ ;  assets  actually 

worth  $ . 

Subd.  13.  Contingent. — Contingent  liabilities  shall  appear  on  a  separate  sheet  of 
paper. 

Subd.  14.  Amendments  of. — Application  to  amend  the  schedules  shall  be  made 
by  verified  petition,  in  which  the  amendment  sought  to  be  made  shall  appear  in  full,  and 
such  amendment  shall  be  verified  in  the  same  manner  as  the  original  schedules  were 
verified. 

Subd.  15.  Bond  of  assignee. — The  bond  shall  be  joint  and  several  in  form,  and 
must  be  accompanied  by  the  affidavit  prescribed  by  section  812  of  the  Code  of  Civil 
Procedure,  and  also  by  the  affidavit  of  each  surety,  setting  forth  his  business  and  where 
it  is  carried  on,  the  amount  of  his  debts  and  liabilities,  and  the  description  and  value  of 
property,  real  or  personal,  owned  by  him,  so  that  it  may  appear  that  he  is  worth  the 
amount  in  which  he  is  required  to  justify  over  and  above  his  debts  and  liabilities. 

Subd.  1 6.  Justification  of  sureties. — The  court  may  in  its  discretion  require  any 
surety  to  appear  and  justify. 

Subd.  17.  At  least  one  of  such  sureties  shall  be  a  freeholder.  If  the  penalty  of  the 
bond  be  twenty  thousand  dollars  or  over,  it  may  be  executed  by  two  sureties  justifying 
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each  in  that  sum,  or  by  more  than  two  sureties,  the  amount  of  whose  justification  united 
is  double  the  penalty  of  the  bond. 

Subd.  1 8.  Provisional. — The  affidavit  upon  which  application  is  made  for  leave  to 
file  a  provisional  bond,  must  show  fully  and  fairly  the  nature  and  extent  of  the  property 
assigned,  and  good  and  sufficient  reasons  must  be  shown  why  the  schedules  cannot  be 
filed,  and  it  must  appear  satisfactory  to  the  court  that  a  necessity  exists  for  the  filing 
of  such  provisional  bond,  and  for  the  purposes  of  this  act  the  affidavits  so  filed  shall  be 
deemed  a  schedule  of  the  assigned  property  until  such  time  as  the  regular  schedules 
shall  be  filed. 

Upon  the  filing  of  the  schedules  the  amount  of  the  bond  will  be  determined  finally, 
and  should  the  provisional  bond  already  filed  be  deemed  sufficient,  an  order  will  be 
granted  making  such  bond  as  approved  the  final  bond. 

Subd.  19.  Assignee. — Every  assignee  shall  keep  full,  exact  and  regular  books  of 
account  of  all  receipts,  payments  and  expenditures  of  moneys  by  him,  which  fcaid 
books  shall  always,  during  business  hours,  be  open  to  the  inspection  of  any  person  in- 
terested in  the  trust  estate. 

Subd.  30. — In  making  sales  at  auction  of  personal  property  the  assignee  shall  give 
at  least  ten  days'  notice  of  the  time  and  place  of  the  sale  and  of  the  articles  to  be  sold 
by  advertisement  in  one  or  more  newspapers,  and  he  shall  give  notice  of  the  sale  at 
auction  of  any  real  estate  at  least  twenty  days  before  such  sale.  Upon  such  sales  the  as- 
signee shall  sell  by  printed  catalogue  in  parcels,  and  shall  file  a  copy  of  such  catalogue, 
with  the  prices  obtained  for  the  goods  sold,  with  his  final  account. 

Subd.  si. — When  any  notice  is  served  on  the  creditors  of  the  insolvent  pursuant  to 
the  provision  of  the  statute  or  these  rules,  by  mail,  every  envelope  containing  sucb  notice 
shall  have  upon  it  a  direction  to  the  postmaster  at  the  place  to  which  it  is  sent  to  return 
the  same  to  the  sender  within  ten  days  unless  called  for.  Upon  every  application  made 
to  the  court  upon  such  service  an  affidavit  shall  be  presented  showing  whether  any  Buch 
notices  have  been  returned. 

Subd.  32. — Upon  an  application  made  for  a  general  citation  the  assignee  shall  file 
with  his  petition  his  account  with  the  vouchers. 

Subd.  33. — The  assignee  must  file  an  account  in  all  cases  which  shall  be  referred  for 
examination. 

Discharge. — No  discharge  shall  be  granted  an  assignee  who  has  not  advertised  for 
claims  pursuant  to  section  4  of  the  statute  and  the  30th  subdivision  of  this  rule. 

No  discharge  can  be  granted  an  assignee  and  his  sureties  in  any  case,  whether  the 
creditors  have  been  paid  or  have  released  or  have  entered  into  composition  or  not,  except 
in  a  regular  proceeding  for  an  accounting,  under  section  20  of  the  act,  commenced  by 
petition  for  citation  and  citation  thereon  to  all  persons  interested  in  the  estate. 

Subd.  24.  Substituted  assignee. — Whenever  an  assignee  shall  have  been  removed, 
either  on  his  own  petition  or  on  the  petition  of  any  person  interested  in  the  estate,  and 
another  person  appointed  as  assignee  in  his  place  and  stead,  a  certified  copy  of  the 
order  made  on  such  petition  shall  be  filed  and  recorded  in  the  clerk's  office  of  the  county 
wherein  the  original  assignment  was  recorded,  and  the  clerk  of  the  county  shall  make 
such  suitable  entry  on  the  margin  of  the  record  of  the  original  assignment  as  will  show 
the  appointment  of  such  substituted  assignee,  and  the  said  certified  copy  of  the  order 
shall  be  attached  to  the  original  assignment. 

Subd.  35.  Account  of  assignee. — The  account  of  the  assignee  shall  be  in  the  nature 
of  a  debit  and  credit  statement;  he  shall  debit  himself  with  the  assets  as  shown  in  the 
schedules  as  filed  and  credit  himself  with  any  decrease  as  well  as  expenses. 

Subd.  36. — The  statement  of  expenditures  shall  be  full  and  complete,  and  the  vouchers 
for  all  payments  shall  be  attached  to  the  account. 

Subd.  27. — The  affirmative  on  the  accounting  shall  be  with  the  assignee,  and  objections 
to  the  account  may  be  presented  to  the  referee  in  writing,  or  be  brought  out  on  a  cross- 
examination,  and  in  the  latter  case  they  must  be  specifically  taken  and  entered  in  the 
minutes. 

Subd.  38. — The  testimony  taken  shall  be  signed  by  the  several  witnesses,  and  attached 
to  and  filed  with  a  report  of  the  referee. 

Subd.  39.  Report  of  referee. — The  report  of  the  referee  shall  show  all  the  juris- 
dictional facts  necessary  to  confer  power  on  the  court,  such  as  a  proper  execution  and 
acknowledgment  of  the  assignment,  the  recording  of  the  same,  the  filing  of  the  schedules 
and  bond,  the  advertising  for  creditors,  the  issuing  of  the  citation,  the  presenting  <» 
the  account,  and,  when  any  items  may  be  disallowed  in  the  account  of  the  assignee,  the 
same  shall  be  fully  set  out  in  the  report. 
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Subd.  30.  Notice  to  present  claims. — A  copy  of  the  notice  of  advertisement  re- 
quiring creditors  to  present  their  claims  must  he  mailed  to  each  creditor  whose  name 
appears  on  the  books  of  the  assignor,  with  the  postage  thereon  prepaid,  at  least  thirty 
days  before  the  days  specified  in  such  advertisement,  and  proof  of  such  mailing  must  be 
required  on  the  application  for  a  Anal  decree,  unless  personal  service  thereof  is  made  upon 
such  creditors. 

Subd.  31. — The  decision  of  the  referee  after  the  trial  of  a  disputed  claim,  under  sec- 
tion 26  of  the  General  Assignment  Act,  shall  be  filed  with  the  clerk  of  the  court  and  a 
copy  served  on  the  defeated  party.  The  court  shall,  on  application  of  either  party,  con- 
firm the  said  report,  and  the  decision  of  the  referee  shall  be  reviewed  only  by  appeal  from 
the  order  confirming  the  report  to  the  Appellate  Division. 

RULE  VII. 

Special  Terms  for  trial  of  issues. — There  shall  be  six  Special  Terms  of  the  Supreme 
Court  for  the  trial  of  issues  of  law  and  issues  of  fact  triable  by  the  court,  and  for  the 
hearing  and  decision  of  other  matters  and  special  proceedings  not  otherwise  provided  for, 
to  be  known  respectively  as  Parts  III,  IV,  V,  VI,  VII  and  VIII.  Each  term  shall  com- 
mence on  the  first  Monday  of  each  month  and  shall  continue  until  the  fourth  Friday 
succeeding  the  first  Monday. 

RULE  vin. 

General  calendar  issues  of  fact  triable  by  court;  special  calendar  for  tax  assess- 
ment cases;  other  special  calendars;  judgments  in  divorce  cases. — A  General  Cal- 
endar of  all  the  issues  of  fact  triable  by  the  court  without  a  jury  in  the  County  of 
New  York  shall  be  made  from  time  to  time  as  shall  be  ordered  by  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Department.  Such  calendar  shall  continue  to  be  the 
General  Calendar  for  every  successive  Special  Term  until  a  new  General  Calendar  is 
ordered  as  aforesaid.  New  cases,  as  they  are  noticed  for  trial,  shall  be  placed  at  the 
foot  of  this  General  Calendar  upon  filing  a  note  of  issue  as  required  by  the  Code  of 
Civil  Procedure.  A  motion  to  correct  this  General  Calendar,  or  to  add  to  it  any  cases 
which  had  theretofore  been  upon  the  calendar  of  the  Superior  Court  or  Court  of  Com- 
mon Pleas,  may  be  made  on  two  days'  notice  to  the  opposing  party  at  Part  III  of  the 
Special  Term  on  the  call  of  any  Friday  Calendar. 

There  shall  also  be  made  up  a  Special  Calendar  upon  which  shall  be  placed  all  pro- 
ceedings to  review  assessments  for  the  taxation  of  real  and  personal  property  in  the 
County  of  New  York  which  are  now  pending  or  which  shall  hereafter  be  brought  for  that 
purpose.  There  shall  also  be  made  up  a  Special  Calendar  upon  which  shall  be  placed 
all  proceedings  to  review  the  assessment  for  taxation  of  special  franchises  or  to  enforce 
the  payment  of  taxes  based  thereon  or  proceedings  to  review  the  assessment  thereof 
under  section  46  of  the  Tax  Law  (chap.  62  of  the  Laws  of  1900).  TheBe  Special 
Calendars  shall  be  called  and  disposed  of  in  Part  VI  of  the  Special  Term.  There  shall 
also  be  made  up  a  Special  Calendar  upon  which  shall  be  placed  all  issues  of  law  now  at 
issue,  and  upon  which  shall  be  placed,  at  the  foot  thereof,  new  issues  of  law  hereafter 
noticed  for  trial.  There  shall  also  be  made  up  a  Special  Calendar  which  shall  be  known 
as  the  Preferred  Calendar,  upon  which  shall  be  placed  all  undefended  actions  for  divorce 
or  for  annulment  of  marriage  or  for  a  separation;  all  actions  entitled  under  the  Code 
or  the  General  or  Special  Rules  of  Practice  to  a  preference;  all  applications  for  judgment 
in  actions  where  issues  have  been  framed  and  sent  to  a  jury  for  trial;  all  applications 
for  final  judgment  where  an  interlocutory  judgment  has  been  entered  and  an  account 
has  been  taken  or  other  proceedings  had  before  a  referee;  all  motions  for  a  new  trial 
upon  exceptions  or  on  the  ground  of  surprise  or  newly  discovered  evidence;  and  ex- 
ceptions to  and  motions  to  confirm  a  referee's  report  in  special  proceedings,  including 
surplus  money  proceedings,  and  in  actions  in  which  an  issue  of  fact  has  been  tried  by  a 
referee  where  application  to  the  court  for  final  judgment  or  a  final  order  is  necessary; 
all  applications  for  the  appointment  of  commissioners,  for  a  final  order  or  final  judgment 
in  proceedings  to  condemn  real  estate  for  public  use,  and  all  applications  for  final  order 
in  certiorari  proceedings  or  in  proceedings  where  an  alternative  writ  of  mandamus  has 
been  issued.  The  Special  Preferred  Calendar  and  the  Special  Calendar  of  issues  of  law 
herein  provided  for  shall  be  called  and  disposed  of  in  Part  III  of  the  Special  Term; 
provided,  however,  that  the  justice  assigned  to  Part  III  may  from  tine  to  time  assign 
preferred  cases  and  issues  of  law  from  such  calendars  to  the  other  parts  of  the  Spe- 
cial Term  for  hearing  and  decision. 

Applications  for  final  judgment  in  actions  to  annul  a  marriage  or  for  &  divorce  shall 
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be  made  at  Special  Term,  Part  III,  upon  the  judgment-roll,  a  certificate  of  the  county 
clerk  that  no  order  has  been  entered  in  the  action  since  the  entry  of  the  interlocutory 
judgment,  or,  if  any  such  order  or  orders  have  been  entered,  that  copies  thereof  are 
annexed  to  his  certificate  and  proof  by  affidavit  that  no  application  has  been  made  for 
an  order  to  the  knowledge  of  the  party  making  application  or  his  attorney,  except  where 
an  order  has  been  granted  and  a  certified  copy  of  such  an  order  is  annexed  to  the 
certificate  of  the  county  clerk.  Where  in  such  an  action  a  party  other  than  the  party 
making  the  application  has  appeared  in  the  action,  five  days'  notice  of  such  application, 
with  the  papers  upon  which  the  same  was  made  and  a  copy  of  the  proposed  final  judg- 
ment, shall  be  served  upon  the  attorney  who  has  appeared  in  the  action.  In  a  pro- 
ceeding for  the  revocation  of  a  liquor  tax  certificate,  when  the  issue  has  been  joined, 
the  proceeding  shall  be  placed  upon  the  Preferred  Calendar  called  In  Special  Term,  Part 
III,  and  disposed  of  as  other  cases  upon  the  said  calendar.  In  case,  however,  that  i&me 
is  joined  in  such  a  proceeding  too  late  to  place  it  on  the  calendar  of  the  June  Special 
Term  in  any  year,  it  may  be  brought  on  by  either  party  during  July,  August  or  Sep- 
tember, at  Special  Term,  Part  II,  and  there  heard  and  determined.  In  case  a  pro- 
ceeding is  not  so  brought  on  in  Part  II  as  hereinbefore  provided  before  the  first  Mon- 
day in  October,  it  shall  be  placed  upon  the  Preferred  Calendar  to  be  called  at  Special 
Term,  Part  III,  for  the  October  term. 

RULE  IX. 

Weekly  calendar;  when  and  where  called  and  tried;  adjournment;  engagements 
of  counsel. — The  clerk  of  Part  III  of  the  Special  Term,  with  the  assistance  of  the  special 
deputy  clerk  assigned  to  such  part  and  of  the  clerk  of  Part  IV,  shall  each  week  make 
up  a  calendar  of  cases  from  the  general  calendar  for  trial  at  Special  Term,  which 
calendar  shall  be  published  at  least  two  days  before  the  same  is  called.  This  calendar 
shall  be  called  by  the  justice  assigned  to  the  Special  Term,  Part  III,  on  Friday  of  each 
week  at  2  o'clock  p.  m.,  unless  another  day  is  specially  fixed  by  him  to  call  such  calendar. 
Causes  on  such  calendar  may  be  set  down  for  trial  on  any  day  in  the  week  following. 
In  case  it  should  appear  upon  the  call  of  the  calendar  on  Friday,  that  the  number  of 
causes  set  down  for  trial  on  the  following  week  will  not  be  sufficient  to  occupy  the 
available  time  of  all  the  Special  Terms  of  the  court  assigned  to  the  trial  of  equity  causes, 
the  justice  of  the  Supreme  court  assigned  to  the  Special  Term,  Part  III,  shall  order  a 
calendar  of  causes  from  the  general  calendar  to  be  made  up  and  to  be  called  upon 
Wednesday  morning  following  at  10  o'clock.  Upon  the  call  of  such  calendar,  causes  may 
be  set  down  for  any  day  of  the  week  in  which  the  calendar  is  so  called  or  for  the  suc- 
ceeding week.  The  said  clerks  shall  make  up  a  day  calendar  for  each  day  from  the 
General  Special  Term  calendar  of  the  court,  upon  which  shall  be  placed  all  the  causes 
set  down  for  that  day  or  remaining  undisposed  of  from  previous  days,  which  day 
calendar  shall  be  called  in  Part  III  of  the  Special  Term  at  10:15  a.m.  of  each  day,  and 
causes  therefrom  shall  be  assigned  to  the  several  parts  of  the  Special  Term  (except 
Part  VI)  for  trial.  In  case  Part  VI  shall  not  have  business  enough  to  occupy  it  during 
court  hours,  cases  from  Part  III  shall  be  sent  to  it  for  trial. 

When  a  cause  thus  set  down  on  the  call  of  the  calendar  on  any  Friday  or  Wed- 
nesday for  trial  appears  upon  the  day  calendar,  it  must  be  tried  or  go  to  the  foot  of  the 
general  calendar,  unless  it  appears  by  affidavit  to  the  satisfaction  of  the  court  calling 
the  day  calendar  that,  in  consequence  of  the  happening  of  any  event  since  the  cause  was 
so  set  down  for  trial,  the  trial  cannot,  with  justice  to  one  of  the  parties,  proceed.  The 
court  may  then  by  order  set  the  cause  down  for  trial  on  another  day  in  the  terni  or 
place  the  cause  on  the  Friday  calendar.  In  a  cause  upon  the  day  calendar  for  trial  where 
it  shall  appear  to  the  court  by  affidavit  that  counsel  who  is  to  try  the  cause  is  to  argue 
a  cause  upon  the  day  calendar  of  the  Supreme  Court  of  the  United  States,  or  upon  the 
day  calendar  of  the  Court  of  Appeals  of  the  State  of  New  York,  or  upon  the  day  calendar 
of  any  Appellate  Division  of  the  Supreme  Court,  or  is  actually  engaged  in  the  trial  of  a 
cause  in  a  court  of  record  in  the  counties  of  New  York  or  Kings,  the  cause  shall  be 
passed  for  the  day,  or  until  such  argument  or  trial  is  concluded,  unless  the  trial  in 
which  the  counsel  is  engaged  is  a  protracted  one,  In  no  other  event  shall  a  cause  upon 
the  day  calendar  be  passed  for  the  day. 

RULE  X. 

Passing  cases  on  day  calendar;  engagements  of  counsel. — In  no  event  shall  a 
cause  on  the  day  calendar  be  passed  from  day  to  day  on  account  of  the  engagement  of 
counsel  for  more  than  three  days. 
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Not  more  than  two  causes  shall  be  held  ready  on  the  day  calendar  for  one  counsel 
in  addition  to  the  cause  in  which  he  is  engaged,  and  in  all  causes  the  counsel  who  is 
to  try  the  same  must  be  designated,  if  required  by  the  court,  on  the  call  of  the  day 
calendar. 

RULE  XL 

Actions  for  foreclosure  of  mortgages  or  mechanics'  liens. — In  all  actions  brought 
for  the  foreclosure  of  a  mortgage  or  for  the  foreclosure  of  mechanics'  liens  either  party 
may  apply  to  the  Special  Term,  Part  III,  upon  notice  of  two  days  to  the  adverse  party 
to  have  the  case  placed  upon  the  preferred  calendar,  to  be  called  in  Part  III  of  the 
Special  Term,  and  if  it  shall  appear  to  the  court  upon  such  application  that  the  trial 
will  not  be  a  protracted  one,  or  that  for  any  special  reason  the  case  should  be  promptly 
disposed  of,  it  shall  be  placed  upon  the  preferred  calendar  for  trial. 

RULE  XII. 

Order  placing  causes  on  preferred  calendar. — In  all  actions  in  which  a  preference 
is  given  by  express  provision  of  law,  or  by  the  General  Rules  of  Practice  or  by  special 
rules,  the  party  entitled  to  such  preference  may,  upon  two  days'  notice,  apply  to  Spe- 
cial Term,  Part  III,  for  an  order  placing  the  cause  upon  the  preferred  calendar.  In 
case  such  preference  is  granted,  the  case  shall  be  placed  upon  the  preferred  calendar  as 
of  the  date  when  the  motion  was  made,  and  shall  be  called  in  its  order. 

RULE  XIII. 

Limitation  of  Special  Term. — No  Special  Term  shall  be  continued  beyond  the  Friday 
-preceding  the  commencement  of  a  new  term,  except  for  the  purpose  of  completing  a  trial 
already  commenced  during  the  term,  in  which  case  immediately  upon  the  completion  of 
the  trial,  the  court  shall  adjourn  for  the  term. 

RULE  XIV. 

Applications  for  naturalization  in  the  First  Judicial  District. — All  applications 
of  aliens  to  be  admitted  to  become  citizens  of  the  United  States  must  be  heard  and 
final  action  had  thereon  at  Part  II  of  the  Special  Term.  Such  hearing  shall  be  had 
at  2  o'clock  P.  M.  of  each  day  of  each  week  during  the  year,  which  days  are  hereby 
designated  as  the  stated  terms  of  the  court  for  such  applications.  The  application  which 
is  required  by  chapter  927  of  the  Laws  of  1895  to  be  filed  with  the  clerk  of  the  court 
shall  be  so  filed  with  the  assistant  clerk  of  such  Special  Term  assigned  to  that  branch 
of  the  business.  Such  application  shall  specify  the  stated  day  (more  than  fourteen  days 
thereafter)  when  such  application  will  be  brought  on  for  hearing  and  final  action. 

The  assistant  clerk  assigned  to  naturalization  business  shall  make  up  a  calendar  of 
such  applications  for  each  of  said  stated  days,  upon  which  he  will  place  all  such  appli- 
cations, in  the  order  of  filing,  for  the  days  specified  in  the  applications.  The  calendar 
will  be  called  at  2  o'clock  in  the  afternoon  upon  each  stated  day.  The  hearing  upon 
such  applications  shall  be  had  upon  the  call  of  the  calendar,  and  the  testimony  of  the 
applicant  and  the  witnesses  on  each  application  shall  be  thereupon  taken  in  open  court. 
Such  testimony  shall  be  taken  down  by  the  stenographer  assigned  to  the  branch  of  the 
court,  and  shall  be  written  out  and  filed  with  the  application.  If  the  applicant  fail  to 
appear  upon  the  call  of  the  calendar  the  application  will  be  dismissed,  without  prejudice 
to  a  fresh  application.  The  special  deputy  to  the  Clerk  of  the  City  and  County  of  New 
York,  in  Part  VIII  of  the  Special  Term,  is  hereby  directed  at  all  times,  until  a  justice 
is  assigned  to  hold  said  part,  to  act  as  an  additional  assistant  to  the  clerk  assigned 
to  naturalization  business,  and  to  devote  his  entire  time  to  the  duties  of  what  is  known 
as  the  Naturalization  Bureau,  under  the  general  direction  of  the  special  deputy  in  Part 
II  of  the  Special  Term  and  of  the  assistant  to  such  special  deputy  in  said  Naturalization 
Bureau. 

RULE  XV. 

Sales  of  real  estate;  diagram;  notice  of  Hens  and  charges. — All  sales  of  real 
estate,  or  interest  or  estate  therein  made  in  pursuance  of  any  judgment,  decree  or  order, 
or  by  an  officer  of  the  court  under  its  direction  must  be  made  as  directed  by  section 
1678  of  the  Code,  and  notice  of  such  sale  must  be  given  as  prescribed  in  that  section. 
The  referee  or  officer  making  such  a  sale  shall  cause  to  be  published  with  the  notice 
of  sale  a  diagram  of  the  property  to  be  sold,  or  of  which  an  interest  therein  is  to  be 
sold,  showing  the  street  or  avenue  upon  which  such  property  is  located,  its  street  or 
avenue  number,  if  any,  and  specifying  the  number  of  feet  to  the  nearest  cross  street 
or  avenue.     Where  such  sale  is  made  to  satisfy  any  lien  or  charge  upon  the  real  property 


5076  RULES    SPECIAL   TERMS   NEW    YORK    CITY    (MANHATTAN).       APP*X  9' 

be  made  at  Special  Term,  Part  III,  upon  the  judgment-roll,  a  certificate  of  the  county 
clerk  that  no  order  has  been  entered  in  the  action  since  the  entry  of  the  interlocutory 
judgment,  or,  if  any  such  order  or  orders  have  been  entered,  that  copies  thereof  arc 
annexed  to  his  certificate  and  proof  by  affidavit  that  no  application  has  been  made  for 
an  order  to  the  knowledge  of  the  party  making  application  or  his  attorney,  except  where 
an  order  has  been  granted  and  a  certified  copy  of  such  an  order  is  annexed  to  the 
certificate  of  the  county  clerk.  Where  in  such  an  action  a  party  other  than  the  party 
making  the  application  has  appeared  in  the  action,  five  days'  notice  of  such  application, 
with  the  papers  upon  which  the  same  was  made  and  a  copy  of  the  proposed  final  judg- 
ment, shall  be  served  upon  the  attorney  who  has  appeared  in  the  action.  In  a  pro- 
ceeding for  the  revocation  of  a  liquor  tax  certificate,  when  the  issue  has  been  joined, 
the  proceeding  shall  be  placed  upon  the  Preferred  Calendar  called  in  Special  Term,  Part 
III,  and  disposed  of  as  other  cases  upon  the  said  calendar.  In  case,  however,  that  issue 
is  joined  in  such  a  proceeding  too  late  to  place  it  on  the  calendar  of  the  June  Special 
Term  in  any  year,  it  may  be  brought  on  by  either  party  during  July,  August  or  Sep- 
tember, at  Special  Term,  Part  II,  and  there  heard  and  determined.  In  case  a  pro- 
ceeding is  not  so  brought  on  in  Part  II  as  hereinbefore  provided  before  the  first  Mon- 
day in  October,  it  shall  be  placed  upon  the  Preferred  Calendar  to  be  called  at  Special 
Term,  Part  III,  for  the  October  term. 

RULE  IX. 

Weekly  calendar;  when  and  where  called  and  tried;  adjournment;  engagements 
of  counsel. — The  clerk  of  Part  III  of  the  Special  Term,  with  the  assistance  of  the  special 
deputy  clerk  assigned  to  such  part  and  of  the  clerk  of  Part  IV,  shall  each  week  make 
up  a  calendar  of  cases  from  the  general  calendar  for  trial  at  Special  Term,  which 
calendar  shall  be  published  at  least  two  days  before  the  same  is  called.  This  calendar 
shall  be  called  by  the  justice  assigned  to  the  Special  Term,  Part  III,  on  Friday  of  each 
week  at  2  o'clock  p.  m.,  unless  another  day  is  specially  fixed  by  him  to  call  such  calendar. 
Causes  on  such  calendar  may  be  set  down  for  trial  on  any  day  in  the  week  following. 
In  case  it  should  appear  upon  the  call  of  the  calendar  on  Friday,  that  the  number  of 
causes  set  down  for  trial  on  the  following  week  will  not  be  sufficient  to  occupy  the 
available  time  of  all  the  Special  Terms  of  the  court  assigned  to  the  trial  of  equity  causes, 
the  justice  of  the  Supreme  court  assigned  to  the  Special  Term,  Part  III,  shall  order  a 
calendar  of  causes  from  the  general  calendar  to  be  made  up  and  to  be  called  upon 
Wednesday  morning  following  at  10  o'clock.  Upon  the  call  of  such  calendar,  causes  may 
be  set  down  for  any  day  of  the  week  in  which  the  calendar  is  so  called  or  for  the  suc- 
ceeding week.  The  said  clerks  shall  make  up  a  day  calendar  for  each  day  from  the 
General  Special  Term  calendar  of  the  court,  upon  which  shall  be  placed  all  the  causes 
set  down  for  that  day  or  remaining  undisposed  of  from  previous  days,  which  day 
calendar  shall  be  called  in  Part  III  of  the  Special  Term  at  10:15  a.m.  of  each  day,  and 
causes  therefrom  shall  be  assigned  to  the  several  parts  of  the  Special  Term  (except 
Part  VI)  for  trial.  In  case  Part  VI  shall  not  have  business  enough  to  occupy  it  during 
court  hours,  cases  from  Part  III  shall  be  sent  to  it  for  trial. 

When  a  cause  thus  set  down  on  the  call  of  the  calendar  on  any  Friday  or  Wed- 
nesday for  trial  appears  upon  the  day  calendar,  it  must  be  tried  or  go  to  the  foot  of  the 
general  calendar,  unless  it  appears  by  affidavit  to  the  satisfaction  of  the  court  calling 
the  day  calendar  that,  in  consequence  of  the  happening  of  any  event  since  the  cause  was 
so  set  down  for  trial,  the  trial  cannot,  with  justice  to  one  of  the  parties,  proceed.  The 
court  may  then  by  order  set  the  cause  down  for  trial  on  another  day  in  the  term  or 
place  the  cause  on  the  Friday  calendar.  Tn  a  cause  upon  the  day  calendar  for  trial  where 
it  shall  appear  to  the  court  by  affidavit  that  counsel  who  is  to  try  the  cause  is  to  argue 
a  cause  upon  the  day  calendar  of  the  Supreme  Court  of  the  United  States,  or  upon  the 
day  calendar  of  the  Court  of  Appeals  of  the  State  of  New  York,  or  upon  the  day  calendar 
of  any  Appellate  Division  of  the  Supreme  Court,  or  is  actually  engaged  in  the  trial  of  a 
cause  in  a  court  of  record  in  the  counties  of  New  York  or  Kings,  the  cause  shall  be 
passed  for  the  day,  or  until  such  argument  or  trial  is  concluded,  unless  the  trial  in 
which  the  counsel  is  engaged  is  a  protracted  one.  In  no  other  event  shall  a  cause  upon 
the  day  calendar  be  passed  for  the  day. 

RULE  X. 

Passing  cases  on  day  calendar;  engagements  off  counsel. — In  no  event  shall  a 
cause  on  the  day  calendar  be  passed  from  day  to  day  on  account  of  the  engagement  of 
counsel  for  more  than  three  days. 
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Not  more  than  two  causes  shall  be  held  ready  on  the  day  calendar  for  one  counsel 
in  addition  to  the  cause  in  which  he  is  engaged,  and  in  all  causes  the  counsel  who  is 
to  try  the  same  must  be  designated,  if  required  by  the  court,  on  the  call  of  the  day 
calendar. 

RULE  XI. 

Actions  for  foreclosure  of  mortgages  or  mechanics'  liens. — In  all  actions  brought 
for  the  foreclosure  of  a  mortgage  or  for  the  foreclosure  of  mechanics'  liens  either  party 
may  apply  to  the  Special  Term,  Part  III,  upon  notice  of  two  days  to  the  adverse  party 
to  have  the  case  placed  upon  the  preferred  calendar,  to  be  called  in  Part  III  of  the 
Special  Term,  and  if  it  shall  appear  to  the  court  upon  such  application  that  the  trial 
will  not  be  a  protracted  one,  or  that  for  any  special  reason  the  case  should  be  promptly 
disposed  of,  it  shall  be  placed  upon  the  preferred  calendar  for  trial. 

RULE  XII. 

Order  placing  causes  on  preferred  calendar. — In  all  actions  in  which  a  preference 
is  given  by  express  provision  of  law,  or  by  the  General  Rules  of  Practice  or  by  special 
rules,  the  party  entitled  to  such  preference  may,  upon  two  days'  notice,  apply  to  Spe- 
cial Term,  Part  III,  for  an  order  placing  the  cause  upon  the  preferred  calendar.  In 
case  such  preference  is  granted,  the  case  shall  be  placed  upon  the  preferred  calendar  as 
of  the  date  when  the  motion  was  made,  and  shall  be  called  in  its  order. 

RULE  XIII. 

Limitation  of  Special  Term. — No  Special  Term  shall  be  continued  beyond  the  Friday 
'preceding  the  commencement  of  a  new  term,  except  for  the  purpose  of  completing  a  trial 
already  commenced  during  the  term,  in  which  case  immediately  upon  the  completion  of 
the  trial,  the  court  shall  adjourn  for  the  term. 

RULE  XIV. 

Applications  for  naturalization  in  the  First  Judicial  District. — All  applications 
of  aliens  to  be  admitted  to  become  citi/ens  of  the  United  States  must  be  heard  and 
final  action  had  thereon  at  Part  II  of  the  Special  Term.  Such  hearing  shall  be  had 
at  2  o'clock  P.  M.  of  each  day  of  each  week  during  the  year,  which  days  are  hereby 
designated  as  the  stated  terms  of  the  court  for  such  applications.  The  application  which 
is  required  by  chapter  927  of  the  Laws  of  1895  to  be  filed  with  the  clerk  of  the  court 
shall  be  so  filed  with  the  assistant  clerk  of  such  Special  Term  assigned  to  that  branch 
of  the  business.  Such  application  shall  specify  the  stated  day  (more  than  fourteen  days 
thereafter)  when  such  application  will  be  brought  on  for  hearing  and  final  action. 

The  assistant  clerk  assigned  to  naturalization  business  shall  make  up  a  calendar  of 
such  applications  for  each  of  said  stated  days,  upon  which  he  will  place  all  such  appli- 
cations, in  the  order  of  filing,  for  the  days  specified  in  the  applications.  The  calendar 
will  be  called  at  2  o'clock  in  the  afternoon  upon  each  stated  day.  The  hearing  upon 
such  applications  shall  be  had  upon  the  call  of  the  calendar,  and  the  testimony  of  the 
applicant  and  the  witnesses  on  each  application  shall  be  thereupon  taken  in  open  court. 
Such  testimony  shall  be  taken  down  by  the  stenographer  assigned  to  the  branch  of  the 
court,  and  shall  be  written  out  and  filed  with  the  application.  If  the  applicant  fail  to 
appear  upon  the  call  of  the  calendar  the  application  will  be  dismissed,  without  prejudice 
to  a  fresh  application.  The  special  deputy  to  the  Clerk  of  the  City  and  County  of  New 
York,  in  Part  VIII  of  the  Special  Term,  is  hereby  directed  at  all  times,  until  a  justice 
is  assigned  to  hold  said  part,  to  act  as  an  additional  assistant  to  the  clerk  assigned 
to  naturalization  business,  and  to  devote  his  entire  time  to  the  duties  of  what  is  known 
as  the  Naturalization  Bureau,  under  the  general  direction  of  the  special  deputy  in  Part 
II  of  the  Special  Term  and  of  the  assistant  to  such  special  deputy  in  said  Naturalization 
Bureau. 

RULE  XV. 

Sales  of  real  estate;  diagram;  notice  of  liens  and  charges. — All  sales  of  real 
estate,  or  interest  or  estate  therein  made  in  pursuance  of  any  judgment,  decree  or  order, 
or  by  an  officer  of  the  court  under  its  direction  must  be  made  as  directed  by  section 
1678  of  the  Code,  and  notice  of  such  sale  must  be  given  as  prescribed  in  that  section. 
The  referee  or  officer  making  such  a  sale  shall  cause  to  be  published  with  the  notice 
of  sale  a  diagram  of  the  property  to  be  sold,  or  of  which  an  interest  therein  is  to  be 
Bold,  showing  the  street  or  avenue  upon  which  such  property  is  located,  its  street  or 
avenue  number,  if  any,  and  specifying  the  number  of  feet  to  the  nearest  cross  street 
or  avenue.     Where  such  sale  is  made  to  satisfy  any  lien  or  charge  upon  the  real  property 
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each  in  that  sum,  or  by  more  than  two  sureties,  the  amount  of  whose  justification  united 
is  double  the  penalty  of  the  bond. 

Subd.  1 8.  Provisional. — The  affidavit  upon  which  application  is  made  for  leave  to 
file  a  provisional  bond,  must  show  fully  and  fairly  the  nature  and  extent  of  the  property 
assigned,  and  good  and  sufficient  reasons  must  be  shown  why  the  schedules  cannot  be 
filed,  and  it  must  appear  satisfactory  to  the  court  that  a  necessity  exists  for  the  filing 
of  such  provisional  bond,  and  for  the  purposes  of  this  act  the  affidavits  so  filed  shall  be 
deemed  a  schedule  of  the  assigned  property  until  such  time  as  the  regular  schedules 
shall  be  filed. 

Upon  the  filing  of  the  schedules  the  amount  of  the  bond  will  be  determined  finally, 
and  should  the  provisional  bond  already  filed  be  deemed  sufficient,  an  order  will  be 
granted  making  such  bond  as  approved  the  final  bond. 

Subd.  19.  Assignee. — Every  assignee  shall  keep  full,  exact  and  regular  books  of 
account  of  all  receipts,  payments  and  expenditures  of  moneys  by  him,  which  fcaid 
books  shall  always,  during  business  hours,  be  open  to  the  inspection  of  any  person  in- 
terested in  the  trust  estate. 

Subd.  jo. — In  making  sales  at  auction  of  personal  property  the  assignee  shall  give 
at  least  ten  days'  notice  of  the  time  and  place  of  the  sale  and  of  the  articles  to  be  sold 
by  advertisement  in  one  or  more  newspapers,  and  he  shall  give  notice  of  the  sale  at 
auction  of  any  real  estate  at  least  twenty  days  before  such  sale.  Upon  such  sales  the  as- 
signee shall  sell  by  printed  catalogue  in  parcels,  and  shall  file  a  copy  of  such  catalogue, 
with  the  prices  obtained  for  the  goods  sold,  with  his  final  account. 

Subd.  j I. — When  any  notice  is  served  on  the  creditors  of  the  insolvent  pursuant  to 
the  provision  of  the  statute  or  these  rules,  by  mail,  every  envelope  containing  such  notice 
shall  have  upon  it  a  direction  to  the  postmaster  at  the  place  to  which  it  is  sent  to  return 
the  same  to  the  sender  within  ten  days  unless  called  for.  Upon  every  application  made 
to  the  court  upon  such  service  an  affidavit  shall  be  presented  showing  whether  any  such 
notices  have  been  returned. 

Subd.  22. — Upon  an  application  made  for  a  general  citation  the  assignee  shall  file 
with  his  petition  his  account  with  the  vouchers. 

Subd.  23. — The  assignee  must  file  an  account  in  all  cases  which  shall  be  referred  for 
examination. 

Discharge. — No  discharge  shall  be  granted  an  assignee  who  has  not  advertised  for 
claims  pursuant  to  section  4  of  the  statute  and  the  30th  subdivision  of  this  rule. 

No  discharge  can  be  granted  an  assignee  and  his  sureties  in  any  case,  whether  the 
creditors  have  been  paid  or  have  released  or  have  entered  into  composition  or  not,  except 
in  a  regular  proceeding  for  an  accounting,  under  section  20  of  the  act,  commenced  by 
petition  for  citation  and  citation  thereon  to  all  persons  interested  in  the  estate. 

Subd.  24.  Substituted  assignee. — Whenever  an  assignee  shall  have  been  removed, 
either  on  his  own  petition  or  on  the  petition  of  any  person  interested  in  the  estate,  and 
another  person  appointed  as  assignee  in  his  place  and  stead,  a  certified  copy  of  the 
order  made  on  such  petition  shall  be  filed  and  recorded  in  the  clerk's  office  of  the  county 
wherein  the  original  assignment  was  recorded,  and  the  clerk  of  the  county  shall  make 
such  suitable  entry  on  the  margin  of  the  record  of  the  original  assignment  as  will  show 
the  appointment  of  such  substituted  assignee,  and  the  said  certified  copy  of  the  order 
shall  be  attached  to  the  original  assignment. 

Subd.  25.  Account  of  assignee. — The  account  of  the  assignee  shall  be  in  the  nature 
of  a  debit  and  credit  statement;  he  shall  debit  himself  with  the  assets  as  shown  in  the 
schedules  as  filed  and  credit  himself  with  any  decrease  as  well  as  expenses. 

Subd.  26. — The  statement  of  expenditures  shall  be  full  and  complete,  and  the  vouchers 
for  all  payments  shall  be  attached  to  the  account. 

Subd.  27. — The  affirmative  on  the  accounting  shall  be  with  the  assignee,  and  objections 
to  the  account  may  be  presented  to  the  referee  in  writing,  or  be  brought  out  on  a  cross- 
examination,  and  in  the  latter  case  they  must  be  specifically  taken  and  entered  in  the 
minutes. 

Subd.  28. — The  testimony  taken  shall  be  signed  by  the  several  witnesses,  and  attached 
to  and  filed  with  a  report  of  the  referee. 

Subd.  29.  Report  of  referee. — The  report  of  the  referee  shall  show  all  the  juris- 
dictional  facts  necessary  to  confer  power  on  the  court,  such  as  a  proper  execution  and 
acknowledgment  of  the  assignment,  the  recording  of  the  same,  the  filing  of  the  schedules 
and  bond,  the  advertising  for  creditors,  the  issuing  of  the  citation,  the  presenting  of 
the  account,  and,  when  any  items  may  be  disallowed  in  the  account  of  the  assignee,  ti* 
same  shall  be  fully  set  out  in  the  report. 
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Subd.  30.  Notice  to  present  claims. — A  copy  of  the  notice  of  advertisement  re- 
quiring creditors  to  present  their  claims  must  be  mailed  to  each  creditor  whose  name 
appears  on  the  books  of  the  assignor,  with  the  postage  thereon  prepaid,  at  least  thirty 
days  before  the  days  specified  in  such  advertisement,  and  proof  of  such  mailing  must  be 
required  on  the  application  for  a  final  decree,  unless  personal  service  thereof  is  made  upon 
such  creditors. 

Subd.  31. — The  decision  of  the  referee  after  the  trial  of  a  disputed  claim,  under  sec- 
tion 26  of  the  General  Assignment  Act,  shall  be  filed  with  the  clerk  of  the  court  and  a 
copy  served  on  the  defeated  party.  The  court  shall,  on  application  of  either  party,  con- 
firm the  said  report,  and  the  decision  of  the  referee  shall  be  reviewed  only  by  appeal  from 
the  order  confirming  the  report  to  the  Appellate  Division. 

RULE  VII. 

Special  Terms  for  trial  of  issues. — There  shall  be  six  Special  Terms  of  the  Supreme 
Court  for  the  trial  of  issues  of  law  and  issues  of  fact  triable  by  the  court,  and  for  the 
hearing  and  decision  of  other  matters  and  special  proceedings  not  otherwise  provided  for, 
to  be  known  respectively  as  Parts  III,  IV,  V,  VI,  VII  and  VIII.  Each  term  shall  com- 
mence on  the  first  Monday  of  each  month  and  shall  continue  until  the  fourth  Friday 
succeeding  the  first  Monday. 

RULE  VIII. 

General  calendar  issues  of  fact  triable  by  court;  special  calendar  for  tax  assess- 
ment cases;  other  special  calendars;  judgments  in  divorce  cases. — A  General  Cal- 
endar of  all  the  issues  of  fact  triable  by  the  court  without  a  jury  in  the  County  of 
New  York  shall  be  made  from  time  to  time  as  shall  be  ordered  by  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Department.  Such  calendar  shall  continue  to  be  the 
General  Calendar  for  every  successive  Special  Term  until  a  new  General  Calendar  is 
ordered  as  aforesaid.  New  cases,  as  they  are  noticed  for  trial,  shall  be  placed  at  the 
foot  of  this  General  Calendar  upon  filing  a  note  of  issue  as  required  by  the  Code  of 
Civil  Procedure.  A  motion  to  correct  this  General  Calendar,  or  to  add  to  it  any  cases 
which  had  theretofore  been  upon  the  calendar  of  the  Superior  Court  or  Court  of  Com- 
mon Pleas,  may  be  made  on  two  days'  notice  to  the  opposing  party  at  Part  III  of  the 
Special  Term  on  the  call  of  any  Friday  Calendar. 

There  shall  also  be  made  up  a  Special  Calendar  upon  which  shall  be  placed  all  pro- 
ceedings to  review  assessments  for  the  taxation  of  real  and  personal  property  in  the 
County  of  New  York  which  are  now  pending  or  which  shall  hereafter  be  brought  for  that 
purpose.  There  shall  also  be  made  up  a  Special  Calendar  upon  which  shall  be  placed 
all  proceedings  to  review  the  assessment  for  taxation  of  special  franchises  or  to  enforce 
the  payment  of  taxes  based  thereon  or  proceedings  to  review  the  assessment  thereof 
under  section  46  of  the  Tax  Law  (chap.  62  of  the  Laws  of  1909).  These  Special 
Calendars  shall  be  called  and  disposed  of  in  Part  VI  of  the  Special  Term.  There  shall 
also  be  made  up  a  Special  Calendar  upon  which  shall  be  placed  all  issues  of  law  now  at 
issue,  and  upon  which  shall  be  placed,  at  the  foot  thereof,  new  issues  of  law  hereafter 
noticed  for  trial.  There  shall  also  be  made  up  a  Special  Calendar  which  shall  be  known 
as  the  Preferred  Calendar,  upon  which  shall  be  placed  all  undefended  actions  for  divorce 
or  for  annulment  of  marriage  or  for  a  separation;  all  actions  entitled  under  the  Code 
or  the  General  or  Special  Rules  of  Practice  to  a  preference;  all  applications  for  judgment 
in  actions  where  issues  have  been  framed  and  sent  to  a  jury  for  trial;  all  applications 
for  final  judgment  where  an  interlocutory  judgment  has  been  entered  and  an  account 
has  been  taken  or  other  proceedings  had  before  a  referee;  all  motions  for  a  new  trial 
upon  exceptions  or  on  the  ground  of  surprise  or  newly  discovered  evidence;  and  ex- 
ceptions to  and  motions  to  confirm  a  referee's  report  in  special  proceedings,  including 
surplus  money  proceedings,  and  in  actions  in  which  an  issue  of  fact  has  been  tried  by  a 
referee  where  application  to  the  court  for  final  judgment  or  a  final  order  is  necessary; 
all  applications  for  the  appointment  of  commissioners,  for  a  final  order  or  final  judgment 
in  proceedings  to  condemn  real  estate  for  public  use,  and  all  applications  for  final  order 
in  certiorari  proceedings  or  in  proceedings  where  an  alternative  writ  of  mandamus  has 
been  issued.  The  Special  Preferred  Calendar  and  the  Special  Calendar  of  issues  of  law 
herein  provided  for  shall  be  called  and  disposed  of  in  Part  III  of  the  Special  Term; 
provided,  however,  that  the  justice  assigned  to  Part  III  may  from  time  to  time  assign 
preferred  cases  and  issues  of  law  from  such  calendars  to  the  other  parts  of  the  Spe- 
cial Term  for  hearing  and  decision. 

Applications  for  final  judgment  in  actions  to  annul  a  marriage  or  for  a  divorce  shall 
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be  made  at  Special  Term,  Part  III,  upon  the  judgment-roll,  a  certificate  of  the  county 
clerk  that  no  order  has  been  entered  in  the  action  since  the  entry  of  the  interlocutory 
judgment,  or,  if  any  such  order  or  orders  have  been  entered,  that  copies  thereof  arc 
annexed  to  his  certificate  and  proof  by  affidavit  that  no  application  has  been  made  for 
an  order  to  the  knowledge  of  the  party  making  application  or  his  attorney,  except  where 
an  order  has  been  granted  and  a  certified  copy  of  such  an  order  is  annexed  to  the 
certificate  of  the  county  clerk.  Where  in  such  an  action  a  party  other  than  the  party 
making  the  application  has  appeared  in  the  action,  five  days'  notice  of  such  application, 
with  the  papers  upon  which  the  same  was  made  and  a  copy  of  the  proposed  final  judg- 
ment, shall  be  served  upon  the  attorney  who  has  appeared  in  the  action.  In  a  pro- 
ceeding for  the  revocation  of  a  liquor  tax  certificate,  when  the  issue  has  been  joined, 
the  proceeding  shall  be  placed  upon  the  Preferred  Calendar  called  In  Special  Term,  Part 
III,  and  disposed  of  as  other  cases  upon  the  said  calendar.  In  case,  however,  that  issue 
is  joined  in  such  a  proceeding  too  late  to  place  it  on  the  calendar  of  the  June  Special 
Term  in  any  year,  it  may  be  brought  on  by  either  party  during  July,  August  or  Sep- 
tember, at  Special  Term,  Part  II,  and  there  heard  and  determined.  In  case  a  pro- 
ceeding is  not  so  brought  on  in  Part  II  as  hereinbefore  provided  before  the  first  Mon- 
day in  October,  it  shall  be  placed  upon  the  Preferred  Calendar  to  be  called  at  Special 
Term,  Part  III,  for  the  October  terra. 

RULE  IX. 

Weekly  calendar;  when  and  where  called  and  tried;  adjournment;  engagements 
of  counsel. — The  clerk  of  Part  III  of  the  Special  Term,  with  the  assistance  of  the  special 
deputy  clerk  assigned  to  such  part  and  of  the  clerk  of  Part  IV,  shall  each  week  make 
up  a  calendar  of  cases  from  the  general  calendar  for  trial  at  Special  Term,  which 
calendar  shall  be  published  at  least  two  days  before  the  same  is  called.  This  calendar 
shall  be  called  by  the  justice  assigned  to  the  Special  Term,  Part  III,  on  Friday  of  each 
week  at  2  o'clock  P.  m.,  unless  another  day  is  specially  fixed  by  him  to  call  such  calendar. 
Causes  on  such  calendar  may  be  set  down  for  trial  on  any  day  in  the  week  following. 
In  case  it  should  appear  upon  the  call  of  the  calendar  on  Friday,  that  the  number  of 
causes  set  down  for  trial  on  the  following  week  will  not  be  sufficient  to  occupy  the 
available  time  of  all  the  Special  Terms  of  the  court  assigned  to  the  trial  of  equity  causes, 
the  justice  of  the  Supreme  court  assigned  to  the  Special  Term,  Part  III,  shall  order  a 
calendar  of  causes  from  the  general  calendar  to  be  made  up  and  to  be  called  upon 
Wednesday  morning  following  at  10  o'clock.  Upon  the  call  of  such  calendar,  causes  may 
be  set  down  for  any  day  of  the  week  in  which  the  calendar  is  so  called  or  for  the  suc- 
ceeding week.  The  said  clerks  shall  make  up  a  day  calendar  for  each  day  from  the 
General  Special  Term  calendar  of  the  court,  upon  which  shall  be  placed  all  the  causes 
set  down  for  that  day  or  remaining  undisposed  of  from  previous  days,  which  day 
calendar  shall  be  called  in  Part  III  of  the  Special  Term  at  10:15  a.m.  of  each  day,  and 
causes  therefrom  shall  be  assigned  to  the  several  parts  of  the  Special  Term  (except 
Part  VI)  for  trial.  In  case  Part  VI  shall  not  have  business  enough  to  occupy  it  during 
court  hours,  cases  from  Part  III  shall  be  sent  to  it  for  trial. 

When  a  cause  thus  set  down  on  the  call  of  the  calendar  on  any  Fridav  or  Wed- 
nesday  for  trial  appears  upon  the  day  calendar,  it  must  be  tried  or  go  to  the  foot  of  the 
general  calendar,  unless  it  appears  by  affidavit  to  the  satisfaction  of  the  court  calling 
the  day  calendar  that,  in  consequence  of  the  happening  of  any  event  since  the  cause  was 
so  set  down  for  trial,  the  trial  cannot,  with  justice  to  one  of  the  parties,  proceed.  The 
court  may  then  by  order  set  the  cause  down  for  trial  on  another  day  in  the  term  or 
place  the  cause  on  the  Friday  calendar.  In  a  cause  upon  the  day  calendar  for  trial  where 
it  shall  appear  to  the  court  by  affidavit  that  counsel  who  is  to  try  the  cause  is  to  argue 
a  cause  upon  the  day  calendar  of  the  Supreme  Court  of  the  United  States,  or  upon  the 
day  calendar  of  the  Court  of  Appeals  of  the  State  of  New  York,  or  upon  the  day  calendar 
of  any  Appellate  Division  of  the  Supreme  Court,  or  is  actually  engaged  in  the  trial  of  a 
cause  in  a  court  of  record  in  the  counties  of  New  York  or  Kings,  the  cause  shall  be 
passed  for  the  day,  or  until  such  argument  or  trial  is  concluded,  unless  the  trial  in 
which  the  counsel  is  engaged  is  a  protracted  one.  In  no  other  event  shall  a  cause  upon 
the  day  calendar  be  passed  for  the  day. 

RULE  X. 

Passing  cases  on  day  calendar;  engagements  off  counsel. — In  no  event  shall  a 
cause  on  the  day  calendar  be  passed  from  day  to  day  on  account  of  the  engagement  of 
counsel  for  more  than  three  days. 
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Not  more  than  two  causes  shall  be  held  ready  on  the  day  calendar  for  one  counsel 
in  addition  to  the  cause  in  which  he  is  engaged,  and  in  all  causes  the  counsel  who  is 
to  try  the  same  must  be  designated,  if  required  by  the  court,  on  the  call  of  the  day 
calendar. 

RULE  XI. 

Actions  for  foreclosure  of  mortgages  or  mechanics'  liens. — In  all  actions  brought 
for  the  foreclosure  of  a  mortgage  or  for  the  foreclosure  of  mechanics'  liens  either  part; 
may  apply  to  the  Special  Term,  Part  III,  upon  notice  of  two  days  to  the  adverse  party 
to  have  the  case  placed  upon  the  preferred  calendar,  to  be  called  in  Part  III  of  the 
Special  Term,  and  if  it  shall  appear  to  the  court  upon  such  application  that  the  trial 
will  not  be  a  protracted  one,  or  that  for  any  special  reason  the  case  should  be  promptly 
disposed  of,  it  shall  be  placed  upon  the  preferred  calendar  for  trial. 

RULE  XII. 

Order  placing  causes  on  preferred  calendar. — In  all  actions  in  which  a  preference 
is  given  by  express  provision  of  law,  or  by  the  General  Rules  of  Practice  or  by  special 
rules,  the  party  entitled  to  such  preference  may,  upon  two  days'  notice,  apply  to  Spe- 
cial Term,  Part  III,  for  an  order  placing  the  cause  upon  the  preferred  calendar.  In 
case  such  preference  is  granted,  the  case  shall  be  placed  upon  the  preferred  calendar  as 
of  the  date  when  the  motion  was  made,  and  shall  be  called  in  its  order. 

RULE  XIII. 

Limitation  of  Special  Term. — No  Special  Term  shall  be  continued  beyond  the  Friday 
•preceding  the  commencement  of  a  new  term,  except  for  the  purpose  of  completing  a  trial 
already  commenced  during  the  term,  in  which  case  immediately  upon  the  completion  of 
the  trial,  the  court  shall  adjourn  for  the  term. 

RULE  XIV. 

Applications  for  naturalization  in  the  First  Judicial  District. — All  applications 
of  aliens  to  be  admitted  to  become  citizens  of  the  United  States  must  be  heard  and 
final  action  had  thereon  at  Part  II  of  the  Special  Term.  Such  hearing  shall  be  had 
at  2  o'clock  p.  M.  of  each  day  of  each  week  during  the  year,  which  days  are  hereby 
designated  as  the  stated  terms  of  the  court  for  such  applications.  The  application  which 
is  required  by  chapter  927  of  the  Laws  of  1895  to  be  filed  with  the  clerk  of  the  court 
shall  be  so  filed  with  the  assistant  clerk  of  such  Special  Term  assigned  to  that  branch 
of  the  business.  Such  application  shall  specify  the  stated  day  (more  than  fourteen  days 
thereafter)  when  such  application  will  be  brought  on  for  hearing  and  final  action. 

The  assistant  clerk  assigned  to  naturalization  business  shall  make  up  a  calendar  of 
such  applications  for  each  of  said  stated  days,  upon  which  he  will  place  all  such  appli- 
cations, in  the  order  of  filing,  for  the  days  specified  in  the  applications.  The  calendar 
will  be  called  at  2  o'clock  in  the  afternoon  upon  each  stated  day.  The  hearing  upon 
such  applications  shall  be  had  upon  the  call  of  the  calendar,  and  the  testimony  of  the 
applicant  and  the  witnesses  on  each  application  shall  be  thereupon  taken  in  open  court. 
Such  testimony  shall  be  taken  down  by  the  stenographer  assigned  to  the  branch  of  the 
court,  and  shall  be  written  out  and  filed  with  the  application.  If  the  applicant  fail  to 
appear  upon  the  call  of  the  calendar  the  application  will  be  dismissed,  without  prejudice 
to  a  fresh  application.  The  special  deputy  to  the  Clerk  of  the  City  and  County  of  New 
York,  in  Part  VIII  of  the  Special  Term,  is  hereby  directed  at  all  times,  until  a  justice 
is  assigned  to  hold  said  part,  to  act  as  an  additional  assistant  to  the  clerk  assigned 
to  naturalization  business,  and  to  devote  his  entire  time  to  the  duties  of  what  is  known 
as  the  Naturalization  Bureau,  under  the  general  direction  of  the  special  deputy  in  Part 
II  of  the  Special  Term  and  of  the  assistant  to  such  special  deputy  in  said  Naturalization 
Bureau. 

RULE  XV. 

Sales  of  real  estate;  diagram;  notice  of  liens  and  charges. — All  sales  of  real 
estate,  or  interest  or  estate  therein  made  in  pursuance  of  any  judgment,  decree  or  order, 
or  by  an  officer  of  the  court  under  its  direction  must  be  made  as  directed  by  section 
1678  of  the  Code,  and  notice  of  such  sale  must  be  given  as  prescribed  in  that  section. 
The  referee  or  officer  making  such  a  sale  shall  cause  to  be  published  with  the  notice 
of  sale  a  diagram  of  the  property  to  be  sold,  or  of  which  an  interest  therein  is  to  be 
sold,  showing  the  street  or  avenue  upon  which  such  property  is  located,  its  street  or 
avenue  number,  if  any,  and  specifying  the  number  of  feet  to  the  nearest  cross  street 
or  avenue.    Where  such  sale  is  made  to  satisfy  any  lien  or  charge  upon  the  real  property 
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sold,  the  approximate  amount  of  such  lien  or  charge  shall  be  stated  in  a  note  annexed 
to  such  notice  of  sale,  and  where  there  are  taxes,  assessments  or  other  liens  upon  the 
said  property  which  are  to  be  allowed  to  the  purchaser  out  of  the  purchase  money,  or 
which  are  to  be  paid  by  the  referee,  the  referee  or  officer  making  such  sale  shall  also 
state  in  a  note  annexed  to  such  notice  of  sale  the  approximate  amount  of  such  charge 
or  lien.  An  unintentional  error,  however,  in  such  diagram,  or  in  the  amount  of  the  lien 
or  charge  for  which  the  property  shall  be  sold,  or  the  amount  of  such  taxes  or  other 
lien  to  be  allowed  to  the  purchaser  upon  the  sale,  shall  not  invalidate  the  sale,  nor 
authorize  the  court  to  relieve  the  purchaser  or  order  a  new  sale. 

RULE  XVI. 

Official  examiners  of  title. — A.  An  official  examiner  of  title,  before  he  is  licensed 
and  admitted  to  practice  as  such,  must  file  the  bond  required  by  Rule  III  of  the  Rules 
of  the  Court  of  Appeals  relating  to  applications  to  practice  as  official  examiners  of  title, 
approved  by  the  Presiding  Justice  of  the  Appellate  Division  of  the  Supreme  Court  in 
this  department.  All  bonds  executed  by  individual  sureties  must  have  annexed  thereto 
an  affidavit  of  each  surety  stating  his  age  and  residence,  with  the  street  and  number, 
and  specifically  stating  the  property  owned  by  the  surety,  with  a  brief  description 
thereof,  and  its  value  and  the  liens  or  incumbrances  thereon,  with  a  description  of  such 
liens  or  incumbrances,  and  the  business,  if  any,  of  the  surety,  and  stating  the  amount 
of  his  indebtedness,  whether  there  are  any  existing  judgments  against  him,  and  the 
amount  of  his  property  over  and  above  such  indebtedness.  In  case  of  the  death  of  a 
surety  the  official  examiner  of  title  must  within  thirty  days  thereafter  file  a  new  bond 
with  new  sureties  fully  complying  with  this  rule.  Each  applicant  for  a  license  as  an 
official  examiner  of  title  must  also  produce  a  certificate  of  the  committee  on  character 
certifying  that  he  is  of  good  moral  character  and  as  to  his  standing  in  regard  to 
financial  transactions. 

B.  An  application  for  registration  of  title  to  real  property  made  under  the  Real 
Property  Law  (chapter  52  of  the  Laws  of  1909)  must  be  made  at  Special  Term,  Part 
II,  of  the  Supreme  Court,  which  is  hereby  designated  the  "Title  Part"  of  the  said 
court  under  section  371  of  the  said  act,  and  the  justice  of  the  Supreme  Court  from 
time  to  time  assigned  to  Part  II  of  the  Special  Term  is  hereby  designated  as  the  justice 
to  have  general  supervision  and  control  of  the  business  coming  under  the  said  act  in  the 
County  of  New  York,  and  all  applications  to  register  title  to  real  property  under  the 
said  act  must  be  returnable  at  said  Title  Part,  Special  Term,  Part  II,  of  the  Supreme 
Court. 

C.  After  the  time  provided  in  the  summons  to  appear  and  answer  the  complaint  shall 
have  expired,  if  there  has  been  no  appearance  or  answer,  the  applicant  may  apply  to 
the  Special  Term,  Part  II,  for  a  final  judgment  as  provided  for  in  section  390  of  the 
act,  as  amended  by  chapter  627  of  the  Laws  of  1910.  If  there  has  been  an  appearance 
in  the  action  under  the  said  act,  but  no  answer  has  been  interposed,  he  may  apply  to 
the  court  for  final  judgment  on  eight  days'  notice  to  all  who  have  appeared  in  the 
action.  In  all  applications  for  judgment  the  applicant  must  present  to  the  court  proof 
by  affidavit  of  the  service  of  the  summons  as  required  by  the  said  act,  and  of  the 
appearances  or  answers,  if  any,  in  the  action,  and  that  all  the  provisions  of  the  act 
entitling  the  applicant  to  such  judgment  have  been  complied  with. 

D.  Where  an  answer  is  interposed  which  raises  an  issue  of  fact  which  in  an  action 
relating  to  the  title  of  real  property  would  be  triable  by  a  jury,  either  party  to  the 
action  who  is  entitled  to  have  such  issue  determined  may  apply  to  the  Title  Part  of 
the  Special  Term  within  twenty  days  after  issue  has  been  joined  by  the  service  of  the 
pleadings  to  have  the  issues  framed  to  be  tried  by  a  jury,  as  provided  by  section  970 
of  the  Code  of  Civil  Procedure.  The  trial  of  such  issues  shall  be  had  and  the  subsequent 
proceeding  in  relation  thereto  shall  be  such  as  is  prescribed  by  the  Code  of  Civil 
Procedure.  After  such  issues  are  disposed  of,  either  party  to  the  action  may  apply 
to  the  Title  Part  of  the  Special  Term  upon  eight  days*  notice  to  all  who  have  appeared 
in  the  action  for  final  judgment,  and  on  such  application  the  court  shall  try  all  other 
issues  in  the  action  not  disposed  of  by  the  jury,  or  may  refer  any  such  issues  undis- 
posed of  to  be  tried  by  a  referee.  Where  all  issues  have  been  disposed  of,  either  party 
may  then  upon  notice  of  eight  days  to  all  who  have  appeared  in  the  action  apply  for 
final  judgment  at  the  Title  Part  of  the  Special  Term. 

E.  All  applications  to  the  court  after  a  certificate  of  registration  has  been  issued 
under  the  provisions  of  the  said  act  must  be  made  at  the  Title  Part  of  the  Special 
Term  hereinbefore  designated,  upon  notice  of  eight  days  to  all  persons  interested  in  the 
application.    All  applications  to  the  court  under  section  422  of  the  act  shall  ba  nude 
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at  the  Title  Part,  Part  II,  of  the  Special  Term,  upon  eight  days'  notice  to  all  persons 
in  interest,  as  provided  in  that  section.  All  applications  made  under  section  428  of 
the  act  shall  also  be  made  at  the  Title  Part  of  the  Special  Term,  upon  eight  days' 
notice  to  the  city  chamberlain  and  all  other  parties  who  have  appeared  in  the  action 
to  recover  for  loss  or  damage  or  deprivation  of  real  property  out  of  the  assurance  fund 
provided  for  by  the  said  act. 

RULE  XVII. 

Investment  of  money  in  court. — The  chamberlain  of  the  city  of  New  York,  within 
thirty  dayB  after  it  shall  have  been  received  by  him,  shall  invest  all  money  paid  into 
court  by  deposit  with  him  in  bonds  of  the  United  States,  bonds  of  the  State  of  New  York 
or  bonds  or  stock  of  the  city  of  New  York,  and  cause  the  same  to  be  duly  registered 
in  his  name  as  such  chamberlain;  and  hereafter  no  money  so  paid  into  court  shall  be 
invested  in  securities  other  than  those  hereinbefore  specified.  And  the  chamberlain  is 
hereby  required  to  file  in  the  office  of  the  clerk  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Department,  on  or  before  the  1st  day  of  February  in  each  year,  a 
report  showing  the  securities  in  which  money  that  has  been  paid  into  court  has  been 
invested  and  the  date  at  which  the  investment  was  made. 

RULES  FOR  THE  HEARING  OF  APPEAL  FROM  THE  CITY  COURT  OF  THE  CITY 
OF  NEW  YORK  AND  FROM  THE  MUNICIPAL  COURT  IN  THE  BOROUGHS 
OF  MANHATTAN  AND  THE  BRONX. 

RULE  I. 

Constitution  of  the  Appellate  Term;  when  and  where  held. — There  shall  be  a 
term  of  the  Supreme  Court  for  the  hearing  of  appeals  from  the  City  Court  and  the 
Municipal  Court  of  the  City  of  New  York  in  the  boroughs  of  Manhattan  and  the  Bronx, 
which  shall  commence  on  the  first  Monday  of  October,  November,  December,  January, 
February,  March,  April,  May  and  June  in  each  year,  and  shall  continue  from  day  to 
day  during  each  of  said  months  until  all  appeals  ready  for  hearing  are  heard  and 
disposed  of.  This  term  of  the  court  shall  hold  its  sessions  in  the  Court  House  in  the 
county  of  New  York,  and  shall  be  held  by  three  justices  of  the  Supreme  Court  duly 
designated  to  hold  said  term,  and  shall  be  known  as  the  Appellate  Term. 

RULE  II. 

Calendar;  filing  and  service  of  papers;  entry  of  Judgment  or  order. — The  clerk 
of  such  term  of  the  Supreme  Court  shall  make  up  a  calendar  of  all  appeals  to  be  heard 
at  each  term,  and  publish  the  same  in  "The  Law  Journal"  at  least  eight  days  before 
the  commencement  of  the  term.  No  appeal  shall  be  placed  on  such  calendar  unless  the 
return  from  the  court  below  is  duly  filed  with  the  clerk  of  such  term  at  least  ten  days 
before  the  commencement  of  the  term;  nor,  in  the  case  of  appeals  from  the  City  Court, 
unless  an  affidavit  is  filed  with  such  clerk  at  least  ten  days  before  the  commencement 
of  the  term,  by  which  it  appears  that  three  copies  of  such  return,  duly  printed  as  re- 
quired by  the  General  Rules  of  Practice,  have  been  served  upon  the  attorney,  for  the 
respondent.  Upon  such  return  being  filed  as  aforesaid,  and,  in  the  case  of  appeals 
from  the  City  Court,  upon  an  affidavit  as  aforesaid  being  also  filed,  the  clerk  shall  place 
the  appeal  upon  the  calendar  in  the  order  in  which  the  return  was  filed.  Upon  an 
appeal  from  the  City  Court  the  judgment  or  order  of  the  court  shall  be  entered  in 
the  office  of  the  clerk  of  the  Supreme  Court;  a  certified  copy  of  such  judgment  or  order 
shall  be  annexed  to  the  return  from  the  City  Court,  which  certified  copy  and  return 
shall  be  transmitted  to  the  City  Court  as  required  by  section  1345  of  the  Code  of  Civil 
Procedure.  Upon  an  appeal  from  the  Municipal  Court  the  judgment  or  order  of  the 
Appellate  Term  shall  be  entered  in  the  office  of  the  clerk  of  the  Supreme  Court,  and  a 
certified  copy  thereof  annexed  to  the  return  received  from  the  Municipal  Court,  which 
return  and  certified  copy  of  the  judgment  or  order  shall  be  returned  to  the  district 
of  the  Municipal  Court  from  which  the  appeal  was  taken,  as  provided  by  section  327 
of  chapter  580  of  the  Laws  of  1902,  which  shall  remain  on  file  in  the  said  Municipal 
Court. 

RULE  III. 

Failure  to  file  return  and  motion  for  dismissal  therefor. — In  appeals  from  the. 
City  Court,  in  case  the  appellant  does  not  cause  the  return  to  be  filed  with  the  clerk  of 
the  Appellate  Term  and  print  and  serve  three  copies  thereof  upon  the  attorney  for  the 
respondent,  as  required  by  the  General  Rules  of  Practice,  within  twenty  days  after  the 
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settlement  of  the  case  upon  appeal,  and  in  case  of  an  appeal  from  an  order  of  the  City 
Court  within  fifteen  days  after  service  of  the  notice  of  appeal  upon  the  attorney  for 
the  respondent,  the  respondent  may  move,  upon  five  days'  notice,  on  the  first  day  of 
the  term  of  such  court,  to  dismiss  the  appeal,  and  the  appeal  shall  be  dismissed  un- 
less the  time  of  the  appellant  to  cause  such  return  to  be  filed  and  copies  thereof  to  be 
printed  and  served  be  extended  by  the  Justices  assigned  to  hear  such  appeals,  or  one  of 
them,  for  good  cause  shown. 

In  appeals  from  the  Municipal  Court  of  the  City  of  New  York,  if  the  appellant  does 
not  procure  the  return  to  be  made  to  the  appellate  court  within  the  time  prescribed 
by  section  317  of  chapter  580  of  the  Laws  of  1902,  the  respondent  may  move  upon  five 
days'  notice,  on  the  first  day  of  the  term,  to  dismiss  the  appeal,  and  such  appeal  shall 
be  dismissed  unless  the  Justices  assigned  to  hear  such  appeals,  or  one  of  them,  for  good 
cause  shown,  shall  extend  the  time. 

RULE  IV. 

Attachment;  motion  for. — If  the  justice  of  the  municipal  court  whose  duty  it  is  to 
cause  a  return  to  be  filed  with  the  Appellate  Term  shall  not  make  such  return  within 
the  time  prescribed  by  section  317,  chapter  580  of  the  Laws  of  1902,  either  party  may 
move  the  Appellate  Term,  upon  notice  to  the  attorney  for  the  adverse  party  and  to 
such  Justice  to  compel  such  return  by  attachment. 

RULE  V. 

Cases  and  points;  printing,  etc.;  dismissal  of  appeal;  hearing  or  submission.— 

The  cases  and  points  and  all  other  papers  furnished  to  the  Appellate  Term  on  an  appeal 
from  the  City  Court  shall  be  printed  as  provided  for  in  Rule  XLIII  of  the  General  Rules 
of  Practice.  The  points  on  an  appeal  from  the  Municipal  Court  shall  be  printed 
as  therein  provided,  or  typewritten.  In  every  case  on  appeal  from  the  City  Court  or 
the  Municipal  Court  the  appellant  must,  on  or  before  the  Monday  preceding  the  first 
day  of  the  term  at  which  the  appeal  is  noticed  for  argument,  file  with  the  clerk  of  the 
Appellate  Term  the  requisite  number  of  copies  of  his  points  to  be  used  upon  the  hearing, 
indicating  thereon  the  number  of  the  appeal  on  the  calendar  published  in  the  Law  Jour- 
nal, and  shall  also,  on  or  before  the  Monday  preceding  the  first  day  of  said  term,  serve 
a  copy  of  said  points  upon  the  attorney  for  the  respondent.  Upon  failure  so  to  do  the 
appeal  may,  when  called  for  argument  in  its  regular  order  on  the  calendar,  be  dismissed, 
or  the  hearing  thereof  adjourned  to  the  next  term,  as  the  court  may  determine.  Not 
later  than  twelve  o'clock  noon  on  the  Saturday  preceding  the  first  day  of  the  term 
the  respondent  must  serve  a  copy  of  his  points  upon  the  attorney  for  the  appellant, 
or  upon  the  appellant's  counsel,  and  file  with  the  clerk  the  requisite  number  of  copies 
thereof  to  be  used  upon  the  argument;  said  copies  also  to  contain  the  number  of  the 
case  upon  the  calendar,  as  published  in  the  Law  Journal.  No  further  time  for  filing 
points  will  be  granted  and  no  other  points  will  be  received  or  considered,  unless  the 
court  shall,  by  its  own  motion,  direct  further  points  to  be  submitted. 

No  appeal  will  be  heard  or  received  on  submission  unless  it  has  been  noticed  for 
argument,  and  proof  of  service  thereof  filed  with  the  clerk  of  the  Appellate  Term  on 
or  before  the  Monday  preceding  the  first  day  of  the  term.  All  appeals  must  be  heard  or 
submitted  when  regularly  called  for  argument,  unless  the  court,  for  cause  shown, 
shall  adjourn  the  hearing  until  a  subsequent  term;  and  no  appeals  shall  be  submitted 
without  argument  unless  the  points  have  been  filed  and  served  as  hereinbefore  pro- 
vided. In  the  argument  of  an  appeal  from  an  order,  or  from  a  judgment  of  the  Mu- 
nicipal Court,  not  more  than  fifteen  minutes  shall  be  occupied  by  counsel  on  either  side; 
and  in  the  argument  of  an  appeal  from  a  judgment  of  the  City  Court  not  more  than 
thirty  minutes  shall  be  occupied  by  counsel  on  either  side,  except  by  express  permission 
of  the  court. 

RULE  VI. 

Failure  to  appear. — If  the  appellant  does  not  appear  upon  the  call  of  the  calendar, 
the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the  appellant  appears  and 
the  respondent  fails  to  appear,  the  appellant  may  either  argue  or  submit  his  case,  but 
judgment  of  reversal  by  default  will  not  be  allowed. 

RULE  VII. 

Application  lor  leave  to  appeal;  reargument.— Motions  for  reargument  and  appli- 
cations for  leave  to  appeal  from  a  determination  of  the  Appellate  Term  to  the  Ap- 
pellate Division  under  section  1344  of  the  Code  of  Civil  Procedure  must  be  made  upon 
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written  notice  to  the  adverse  party  on  the  first  day  of  the  term  next  succeeding  the 
term  at  which  the  case  was  decided.  Such  motions  and  applications  must  be  based 
upon  an  affidavit  or  a  statement  setting  forth  concisely  the  points  claimed  to  have  been 
overlooked  or  misapprehended  by  the  court,  with  proper  reference  to  the  authorities 
relied  upon,  and  the  reason  why  such  reargument  should  be  granted  or  appeal  allowed, 
together  with  a  copy  of  the  opinion,  if  any.  The  briefs  may  be  either  printed  or  type- 
written.   All  motions  and  applications  must  be  submitted  without  oral  argument. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a  new  trial  will  not  be 
allowed  unless  the  appellant  files  with  bis  notice  of  application  for  leave  to  appeal  a 
stipulation  that  if  the  order  appealed  from  be  affirmed,  or  the  appeal  therefrom  be  dis- 
missed, judgment  absolute  may  be  rendered  against  him. 

A  party  desiring  an  order  staying  proceedings  pending  a  motion  for  reargument  or 
an  application  for  leave  to  appeal  must  serve  the  notice  provided  for  in  this  rule.  Upon 
an  affidavit  showing  the  service  of  such  notice,  a  copy  of  the  moving  papers  and  a  state- 
ment in  such  affidavit  setting  forth  the  reasons  why  a  stay  should  be  granted,  an 
application  for  a  stay  will  be  entertained.  Application  for  such  an  order  must  be 
made  to  the  Justices  of  the  Appellate  Term  who  heard  the  appeal,  or  one  of  them,  by 
presenting  the  same  to  the  clerk  of  the  Appellate  Term,  by  whom  it  will  be  brought  to 
the  attention  of  the  court. 

RULE  VIII. 

Motions;  calendar;  filing  of  papers;  decisions  accompanied  by  orders. — Five  days' 
notice  of  motion  shall  be  given  of  all  motions  made  in  the  Appellate  Term,  except  mo- 
tions for  restitution,  under  section  323  of  the  Municipal  Court  Act.  In  all  motions 
noticed  for  the  first  day  of  the  term  a  notice  of  such  motion,  whether  founded  upon 
an  order  to  show  cause  or  a  regular  notice  of  motion,  with  proof  of  service  thereof, 
together  with  a  note  of  issue,  must  be  filed  with  the  clerk  of  the  Appellate  Term  on 
the  Friday  preceding  the  commencement  of  the  term.  The  Motion  Calendar  will  be 
published  on  the  Saturday  preceding  the  commencement  of  the  term,  but  no  motion 
will  be  placed  thereon  except  upon  compliance  with  this  rule.  The  Motion  Calendar 
will  not  be  called  and  no  oral  argument  will  be  allowed.  The  briefs  of  counsel  and  the 
answering  affidavits,  if  any,  must  be  filed  with  the  clerk  at  or  before  12  o'clock  noon 
of  the  first  day  of  the  term. 

All  motions,  other  than  those  made  under  rules  three  and  seven,  whether  upon  an 
order  to  show  cause  or  by  regular  notice  of  motion,  may  be  made  returnable  upon  any 
day  of  the  term. 

Except  when  the  Appellate  Term  shall  otherwise  direct,  all  decisions,  either  in  cases 
upon  appeal  or  on  motion,  will,  when  announced,  be  accompanied  by  an  order  duly 
signed.     A  motion  for  resettlement  of  such  order  must  be  made  upon  two  days'  notice. 

Calendar  Rules  Adopted  by  the  Appellate  Term. 

Rule  I. — The  calendar  of  appeals  from  orders  and  judgments  of  the  City  Court  will 
be  called  in  the  forenoon  of  the  first  day  of  the  term  at  ten  o'clock  a.  m. 

The  calendar  of  appeals  from  orders  and  judgments  of  the  Municipal  Court  will  be 
called  on  the  second  day  of  the  term  at  ten  o'clock  a.  m. 

Rule  II. — In  motions  for  leave  to  appeal  or  for  reargument  an  indorsement  must  be 
made  upon  the  motion  papers  stating  the  term  of  the  court  at  which  the  case  was  argued 
or  submitted. 

If  an  appeal  upon  the  calendar  is  affected  by  a  motion,  the  motion  papers  and  the 
note  of  issue  must  be  indorsed  with  the  calendar  number  of  such  appeal. 

Rule  III. — Briefs  of  counsel,  when  reference  therein  is  made  to  the  testimony  given 
upon  the  trial,  must  give  the  number  of  the  folio  in  the  printed  case  if  an  appeal 
from  the  City  Court,  and  the  number  of  the  page  in  the  record  if  an  appeal  from  the 
Municipal  Court. 

If  the  appellant's  brief  fails  to  comply  with  this  rule  the  appeal  may  be  dismissed. 
If  the  respondent's  brief  is  deficient  in  this  respect  the  appeal  may  be  considered  on  the 
appellant's  brief  alone. 

(Note. — The  Rales  in  the  First  Department  established  "to  regulate  the  attendance  and  prescribe 
the  duties  of  the  clerks,  assistant  clerks,  criers,  interpreters,  stenographers,  librarians,  and 
assistants  of  the  Supreme  Court"  are  not  included  as  they  are  only  of  importance  to  such  officers 
and  assistants.) 
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EULES  OF  SUBBOGATE'S  COUET,  COUNTY  OF 

NEW  YORK. 

RULE  I. 

Special  motion  calendar. — A  special  motion  calendar  will  be  called  on  each  Tuesday 
and  Friday  at  10.30  o'clock  a.m.,  except  during  the  month  of  August. 
No  calendar  will  be  called  during  that  month. 

RULE  II. 

Entry  on  calendar;  proof  required. — To  entitle  a  motion  or  proceeding  to  be  entered 
upon  the  motion  calendar,  proof  of  service  of  all  orders,  citations,  summons  and  other 
papers  on  which  the  motion  or  application  shall  be  made  must  be  furnished  to  the 
clerk  of  this  court  at  or  before  one  o'clock  on  the  day  preceding  the  motion  day.  No 
motion  shall  be  adjourned  without  showing  to  the  satisfaction  of  the  surrogate  legal 
grounds  therefor;  except  upon  the  return  day  thereof,  when  it  may  be  adjourned  for 
a  week  on  filing  with  the  clerk  the  written  consent  of  the  parties. 

RULE  III. 

Service  of  mandates  and  petitions. — No  mandate  issued  out  of  this  court  shall  be 
deemed  duly  served,  unless  copies  of  the  petition  or  other  paper  or  papers  upon  which 
it  shall  be  issued,  and  upon  which  relief  is  sought,  shall  be  served  with  it,  except  the 
following: 

1.  Citation  to  attend  probate. 

2.  Citation  to  revoke  probate. 

3.  Citation  on  application  for  administration. 

4.  Citation  for  intermediate  account. 

5.  Citation  to  attend  judicial  settlement  of  account. 

6.  Citation  to  temporary  administrator  to  account. 

7.  Citation  to  principal  in  a  bond  to  give  new  sureties  in  place  of  sureties  who  apply 
to  be  released. 

8.  Order  to  temporary  administrator  to  make  deposit. 

9.  Order  to  executor  to  appear  and  qualify. 

10.  Order  requiring  the  executor  or  administrator  to  file  inventory. 

11.  Why  an  account  should  not  be  made  on  surrogate's  motion. 

RULE  IV. 

Contest  of  probate;  procedure. — A  party  seeking  to  contest  the  probate  of  a  last 
will  and  testament  must  file  a  written  appearance  with  the  clerk  of  this  court,  together 
with  a  written  and  verified  answer,  containing  a  concise  statement  of  the  grounds  of 
his  objection  to  such  probate,  and  any  facts  he  may  allege  tending  to  establish  a  want 
of  jurisdiction  of  the  court  to  hear  such  probate.  In  case  such  jurisdiction  shall  be 
denied  or  the  right  of  any  objecting  party  to  appear  and  contest  shall  be  questioned, 
the  court  will  first  hear  and  pass  upon  the  question  of  jurisdiction,  or  the  status  of  the 
contestant,  unless,  for  the  convenience  of  the  parties  or  the  court,  it  shall  be  ordered 
otherwise.  When  a  contestant  files  with  the  surrogate  the  notice  provided  for  by  section 
2618  of  the  Code  of  Civil  Procedure,  requiring  the  examination  of  all  the  subscribing 
witnesses  to  a  will,  or  any  other  material  witness,  he  must  present  with  such  notice 
an  affidavit  showing  the  materiality  of  the  testimony  of  the  witnesses  or  witness  sought 
to  be  examined,  and  an  order  requiring  the  production  by  the  proponent  of  such  wit- 
nesses or  witness.  A  copy  of  such  order,  if  the  same  shall  be  signed,  must  be  imme- 
diately served  upon  the  proponent  or  his  attorney. 

In  all  cases  of  contests  in  probate  proceedings,  the  proponents  shall,  within  five  days 
after  objections  to  the  probate  are  filed,  present  a  verified  petition  for  and  procure  and 
enter  an  order  directing  notice  of  the  time  and  place  of  hearing  of  such  objections  to 
be  given,  and  prescribing  the  manner  of  giving  such  notice,  to  all  persons  in  being  who 
would  take  any  interest  in  any  property  under  the  provisions  of  the  will,  and  to  the 
executor  or  executors,  trustee  or  trustees  named  therein,  if  any,  who  have  not  appeared 
in  the  proceeding,  as  required  by  section  2617  of  the  Code,  and  such  petition  shall  con- 
tain the  names  and  addresses  of  such  parties,  and  state  whether  any,  and  whieh  of 
them,  are  infants  or  of  unsound  mind.  In  case  the  proponents  shall  not  present  such 
petition  and  enter  such  order  within  the  time  aforesaid,  such  petition  may  be  presented 
and  order  entered  by  or  on  behalf  of  any  party  or  parties  interested  in  the  estate. 
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Proofs  of  sendee  of  such  notices  must  be  filed  with  the  probate  clerk  at  least  four 
days  before  the  date  named  therein  for  such  hearing. 

In  probate  proceedings,  when  all  parties  in  interest  have  waived  the  service  of  cita- 
tion, notice  of  at  least  two  days  must  be  given  to  the  probate  clerk  before  the  testimony 
of  the  subscribing  witnesses  will  be  taken. 

The  will  shall  be  filed  with  petition  for  probate,  unless  upon  good  cause  shown  by 
affidavit  the  surrogate  dispenses  therewith,  in  which  case  it  must  be  filed  at  least  two 
days  before  the  return  day  of  the  citation. 

In  all  cases  a  copy  of  the  will  must  be  filed  with  the  petition. 

RULE  V. 

Suspension  of  determination  by  surrogate  of  validity,  construction  or  effect  of 
disposition  of  personal  property. — Wherever  a  party  shall  put  in  issue  on  probate  the 
validity,  construction  or  the  effect  of  any  disposition  of  personal  property  under  section 
2624  of  the  Code,  if  it  shall  appear  that  all  persons  interested  in  such  construction  are 
not  before  the  court,  the  determination  of  such  question  shall  be  suspended  until  such 
persons  shall  be  made  parties;  and  the  executor  named  in  the  will  shall  not  be  held  to 
represent  the  legatees  therein  for  the  purpose  of  such  construction. 

RULE  VI. 

Right  to  costs. — Wherever  any  person  shall  appear  in  support  of  the  will  propounded 
under  section  2617  of  the  Code,  such  person  shall  not  thereby  become  entitled  to  recover 
any  costs  on  the  probate  of  said  will  unless  it  shall  appear  to  the  satisfaction  of  the 
court  that  the  interest  of  such  person  was  not  sufficiently  represented  and  prosecuted 
by  the  executor  named  in  the  will  and  his  counsel. 

RULE  VII. 

Contesting  accounting;  procedure. — On  an  accounting  by  an  executor,  administrator, 
guardian  or  trustee,  which  may  be  contested,  any  party  interested,  or  a  creditor  desiring 
to  contest  the  account,  shall  file  specific  objections  thereto  in  writing,  and  serve  a 
copy  thereof  upon  the  accounting  party,  or  upon  his  attorney,  in  case  he  shall  have 
appeared  by  attorney,  and  within  eight  days  after  the  filing  of  the  account  in  the  office 
of  the  clerk  of  the  court,  where  the  accounting  is  a  compulsory  one,  and  within  eight 
days  after  the  return  of  the  citation,  where  the  accounting  is  a  voluntary  one,  or 
within  such  further  or  other  time  in  either  case  as  shall  be  allowed  by  the  surrogate; 
and  the  contest  of  such  account  shall  be  confined  to  the  items  or  matter  so  objected  to. 
If  it  shall  appear  to  the  satisfaction  of  the  court,  by  affidavit  or  petition,  that  an 
examination  of  the  accounting  party  will  be  necessary  to  enable  the  contesting  party 
to  interpose  his  objections,  such  examination  may  be  ordered  by  the  court  for  that 
purpose. 

RULE  VIII. 

Referee's  report;  confirmation;  exceptions. — When  a  referee's  report  shall  be  filed, 
together  with  the  testimony  taken  before  him,  said  report  shall  be  confirmed  as  of  course, 
unless  exceptions  thereto  shall  be  filed  by  any  party  interested  in  the  accounting  or 
proceeding  within  eight  days  after  a  written  notice  of  such  filing  and  a  copy  of  such 
report  shall  have  been  served  upon  the  opposing  party;  and  in  case  exceptions  shall  be 
so  filed,  any  party  may  bring  on  the  hearing  of  said  exceptions  on  eight  days'  notice 
on  any  stated  motion  day  of  said  Surrogates'  Court. 

RULE  IX. 

Entry  of  orders  and  decrees  in  litigated  motions. — All  orders  and  decrees  to  be 
entered  in  litigated  motions,  unless  settled  by  consent,  must  be  noticed  for  settlement, 
and  a  copy  of  the  proposed  order  served  at  least  one  day  before  the  same  shall  be 
presented  for  settlement  at  the  surrogate's  chambers,  and  all  decrees  to  be  entered  in 
contested  probate  or  accounting  proceedings  shall  be  settled  at  chambers,  on  two  days' 
notice,  and  the  service  of  a  copy  of  the  proposed  decree;  and  no  such  order  or  decree 
will  be  signed  in  the  absence  of  the  opposing  attorney,  unless  proof  or  admission  of 
such  service  shall  be  presented  on  such  settlement. 

RULE  X. 

Special  guardian  for  infant;  appearance  for  infant  by  general  guardian. — No 

special  guardian  to  represent  the  interests  of  an  infant  in  any  proceeding  in  said  Sur- 
rogate's Court  will  be  appointed  on  the  nomination  of  a  proponent  or  the  accounting 
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party,  or  his  attorney,  or  upon  the  application  of  a  person  having  an  interest  adverse 
to  that  of  the  infant.  To  authorize  the  appointment  of  a  person  as  a  special  guardian 
on  the  application  of  an  infant  or  otherwise  in  a  proceeding  in  this  court,  or  to  entitle 
a  general  guardian  of  such  infant  to  appear  for  him  in  such  proceeding,  it  must  appear 
that  such  person,  or  such  general  guardian,  is  competent  to  protect  the  rights  of  the 
infant,  and  that  he  has  no  interest  adverse  to  that  of  the  infant,  and  is  not  connected 
in  business  with  the  attorney  or  counsel  of,  or  any  party  to  the  proceeding.  Where  the 
application  for  the  appointment  of  a  special  guardian  is  made  by  another  than  the 
infant,  or  where  the  general  guardian  appears  in  behalf  of  the  infant,  it  must  appear 
that  such  applicant  or  general  guardian  has  no  interest  adverse  to  that  of  the  infant 
No  party  to  a  proceeding  will  be  appointed  special  guardian  of  any  other  party  thereto. 
If  such  applicant  or  general  guardian  is  entitled  to  share  in  the  distribution  of  the  estate 
or  fund  in  which  the  infant  is  interested,  the  nature  of  the  interest  of  such  applicant 
or  general  guardian  must  be  disclosed.  The  application  for  the  appointment  of  a  special 
guardian,  as  well  as  the  appearance  filed  by  a  general  guardian  of  a  minor,  must,  in 
every  instance,  disclose  the  name  and  residence  and  relationship  to  the  infant  of  the 
person  with  whom  the  infant  is  residing,  whether  or  not  he  has  a  parent  living,  and 
if  a  parent  is  living,  whether  or  not  such  parent  has  knowledge  of  and  approves  such 
application  or  appearance;  and  such  knowledge  and  approval  must  be  shown  by  the 
affidavit  of  such  parent.  If  the  infant  has  no  parent  living,  like  knowledge  and 
approval  of  such  application  or  appearance  by  the  person  with  whom  the  infant  resides 
must  be  shown  in  like  manner.  Where  such  application  is  made  by  an  infant  over  the 
age  of  fourteen  years,  his  petition  must  show  and  be  accompanied  by  the  affidavit  of 
the  parent  (in  case  the  latter  has  an  interest  adverse  to  that  of  the  infant),  showing, 
in  addition  to  such  knowledge  aforesaid,  that  such  parent  has  not  influenced  the  infant 
in  the  choice  of  the  guardian. 

RULE  XI. 

No  default  entered  against  infant,  on  settlement  of  account. — In  any  proceeding 
for  a  judicial  settlement  of  the  account,  wherein  a  special  guardian  shall  be  appointed 
or  a  general  guardian  shall  appear  to  protect  the  interests  of  an  infant  party  to  such 
accounting,  no  decree  will  be  entered  as  upon  default  against  such  infant,  but  such 
decree  shall  be  so  entered  only  on  the  written  report  of  the  guardian  appearing  for 
such  infant  that  he  has  carefully  examined  the  account  and  finds  it  correct,  and  upon 
two  days'  notice  to  the  guardian  of  the  settlement  thereof. 

RULE  XII. 

When  general  guardian  may  act. — Whenever  an  infant  interested  in  any  proceeding 
in  said  Surrogates'  Court  has  a  general  guardian  no  decree  will  be  entered  without 
appointing  a  special  guardian  to  represent  said  infant's  interest  therein,  unless  such 
general  guardian  shall  file  his  appearance  in  writing  and  his  affidavit  of  no  adverse 
interest,  as  required  by  Rule  X,  with  the  clerk  of  said  Surrogates'  Court. 

RULE  XIII. 

Allowance  of  costs  to  petitioner  who  compels  filing  of  inventory. — No  costs  will 
be  allowed  to  the  petitioner  who  takes  proceedings  to  compel  the  filing  of  an  inventory 
by  an  executor  or  administrator,  unless  such  executor  or  administrator  shall  have 
unreasonably  delayed  to  make  and  file  such  inventory  after  having  been  duly  requested 
to  do  so  by  or  in  behalf  of  the  petitioner. 

RULE  XIV. 

Petitions  and  answers  must  be  in  writing. — AH  petitions  and  answers  in  this 
court,  except  as  otherwise  expressly  prescribed  by  statute,  shall  be  in  writing  and  con- 
tain a  plain  and  concise  statement  of  the  facts  constituting  the  claim,  objection  or 
defense,  and  a  demand  of  the  decree,  order  or  other  relief  to  which  the  party  supposes 
himself  to  be  entitled,  which  petition  and  answer  are  required  to  be  verified. 

RULE  XV. 

Deposit  of  securities. — The  deposit  of  securities  for  the  payment  of  money  belonging 
to  an  estate  or  fund,  as  provided  in  section  2595  of  the  Code  of  Civil  Procedure,  for  the 
purpose  of  reducing  the  bond  of  an  executor,  administrator  or  other  trustee,  shall  be 
made  under  the  order  of  the  surrogate  in  the  United  States  Trust  Company,  the  New 
York  Life  Insurance  and  Trust  Company,  Farmers'  Loan  and  Trust  Company,  the 
Union  Trust  Company,  the  Mercantile  Trust  Company,  the  Central  Trust  Company  of 
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New  York,  State  Trust  Company,  and  Knickerbocker  Trust  Company,  subject  to  tbe 
order  of  the  trustee,  to  be  countersigned  by  the  surrogate,  or  the  special  order  of  the 
surrogate,  and  not  otherwise. 

RULE  XVI. 

Justification  of  sureties  on  appeal. — The  respondent,  on  any  appeal  from  a  decree 
or  order  of  this  court,  may,  within  ten  days  after  the  filing  of  the  undertaking  required 
on  such  appeal,  serve  upon  the  attorney  for  the  appellant  a  written  notice  that  he 
excepts  to  the  sufficiency  of  the  sureties  therein;  whereupon,  and  within  ten  days  there- 
after, such  sureties,  or  other  sureties  in  a  new  undertaking  to  the  same  effect,  must 
justify  before  the  surrogate  or  the  chief  clerk  on  five  days'  notice  of  such  justification, 
to  be  served  upon  the  respondent's  attorney,  by  each  surety  appearing  in  person  before 
said  surrogate  or  chief  clerk  and  submitting  to  an  examination,  on  oath,  on  the  part 
of  the  appellant,  touching  his  sufficiency.  If  such  sureties  shall  be  found  sufficient, 
said  surrogate  or  chief  clerk  will  indorse  an  allowance  thereof  upon  the  undertaking 
or  a  copy  thereof,  and  a  notice  of  such  allowance  shall  be  served  upon  the  attorney 
for  the  exceptant;  and  the  effect  of  any  failure  to  so  justify  and  procure  such  allowance 
shall  be  to  avoid  the  undertaking. 

RULE  XVII. 

Justification  of  sureties  In  bond  of  executor,  administrator,  etc. — Wherever  a 
bond  with  sureties  shall  be  executed  by  an  executor,  administrator,  guardian  or  other 
trustee,  any  person  interested  in  the  estate  or  in  behalf  of  such  guardian  may  apply 
to  the  surrogate  for  an  order  requiring  the  sureties  in  said  bond  to  appear  before  him, 
or  his  chief  clerk,  and  submit  to  an  examination  under  oath  as  to  their  sufficiency  as 
such  sureties.  If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  such  ex- 
amination is  necessary  he  will  make  an  order,  prescribing  the  time  and  place  where 
such  examination  shall  take  place,  a  copy  of  which  order  shall  be  served  upon  such 
executor,  administrator,  guardian  or  trustee  at  least  five  days  before  the  time  fixed  for 
such  examination.  If  on  such  examination  the  surrogate  shall  be  satisfied  of  the  suffi- 
ciency of  such  surety  he  will  indorse  his  approval  upon  the  bond  or  a  copy  thereof;  and 
in  case  such  surety  on  such  examination  shall  not,  in  the  opinion  of  the  surrogate,  be 
sufficient,  the  surrogate  will  make  an  order  requiring  the  substitution  of  new  sureties, 
within  five  days  after  the  service  of  a  copy  of  said  order  upon  the  executor,  adminis- 
trator, guardian  or  other  trustee,  or  his  attorney,  if  he  shall  have  appeared  by  attorney 
on  such  examination. 

RULE  XVIII. 

Papers  considered  on  motions;  filing. — No  document,  petition,  affidavit  or  paper 
will  be  considered  on  the  determination  of  any  motion  by  the  surrogate,  -except  such 
as  shall  bear  the  regular  file  mark  of  the  surrogate,  his  chief  clerk  or  the  clerk  to  the 
Surrogates'  Court,  except  such  as  shall  form  part  of  the  testimony  or  documentary  evi- 
dence, or  exhibits  before  a  referee,  and  then  they  must  bear  the  mark  as  an  exhibit 
of  the  referee.  No  paper  will  be  received  for  consideration  by  the  surrogate,  or  for 
filing  in  his  office,  unless  it  is  of  the  weight  prescribed  by  Rule  XIX  of  the  General 
Rules  of  Practice,  and  conforms  in  all  other  respects,  as  far  as  practicable,  to  the 
requirements  of  said  rule.  And  no  paper  will  be  received  by  the  clerk  of  the  court 
after  argument  or  submission  of  a  matter  subsequent  to  the  day  fixed  by  the  surrogate 
for  the  receipt  of  the  same. 

RULE  XIX. 

Proposed  order  or  decree;  indorsement. — A  proposed  order  or  decree  must  not  be 
attached  to  any  other  paper.  Upon  the  back  of  every  such  order  or  decree,  and  upon 
every  set  or  collection  of  papers  attached  together,  and  upon  all  single  papers  separately 
presented,  there  must  conspicuously  appear  the  name  of  the  decedent  or  of  the  infant 
to  whose  estate  the  proceeding  relates,  the  nature  of  each  order,  decree  or  other  paper, 
or  set  of  papers,  and  the  name  and  address  of  the  attorney  presenting  the  same. 

RULE  XX. 

Right  of  attorneys,  parties,  or  referees  as  to  records  or  papers. — No  record  or 
paper  on  file  in  this  court  will  be  intrusted  to  the  custody  of  the  attorneys  or  parties, 
except  for  the  purpose  of  proper  examination,  in  the  office  where  they  are  deposited; 
and  if  any  such  document  or  paper  shall  be  needed  before  any  referee  appointed  by  this 
court,  the  same  shall  be  intrusted  to  a  clerk  or  messenger  of  this  court  and  delivered 
to  the  referee,  who  shall  execute  a  receipt  therefor,  and  for  its  delivery. 
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RULE  XXI. 

Guardian  required  to  render  inventory  and  account;  removal. — The  surrogate,  on 
the  written  certificate  of  the  person  appointed,  under  section  2844  of  the  Code,  to  ex- 
amine the  inventory  and  accounts  of  guardians  filed  in  said  surrogate's  office,  that  a 
general  guardian  has  omitted  to  file  such  inventory  or  account,  or  the  affidavit  required 
by  section  2843,  or  that  the  interest  of  the  ward  requires  that  the  guardian  should 
render  a  more  satisfactory  inventory  or  account,  will  make  an  order  requiring  the 
guardian  to  supply  the  deficiency.  Whenever  it  shall  appear  by  the  certificate  of  said 
person  that  the  guardian  has  failed  to  comply  with  such  order  within  three  months  after 
its  due  service  upon  him,  or  that  there  is  reason  to  believe  that  sufficient  cause  exists 
for  the  guardian's  removal,  the  surrogate  will  appoint  a  special  guardian  of  the  ward 
for  the  purpose  of  filing  a  petition  in  his  behalf  and  prosecuting  the  necessary  pro- 
ceedings for  the  removal  of  such  guardian. 

RULE  XXTT. 

Adjustment  of  costs*  and  allowances, — Whenever  a  party  to  a  decree  shall  deem 
himself  entitled  to  costs,  the  same  will  be  considered  and  determined  by  the  surrogate, 
on  two  days'  notice  of  adjustment,  to  be  served  upon  the  opposing  party,  with  the  items 
of  costs  and  disbursements  to  which  the  party  may  deem  himself  entitled  at  the  time 
of  the  settlement  of  the  decree,  which  disbursements  shall  be  duly  verified,  both  as  to 
their  amount  and  necessity,  the  disbursements  for  referee  and  stenographer's  fees  being 
sustained  by  their  affidavits  or  detailed  proof;  and  at  the  same  time,  and  on  like  notice, 
the  surrogate  will  pass  upon  any  additional  allowance  to  be  made  to  an  executor,  ad- 
ministrator, guardian  or  testamentary  trustee,  upon  a  judicial  settlement  of  his  account; 
which  notice  of  adjustment  and  allowance  shall  be  accompanied  by  an  affidavit,  setting 
forth  the  number  of  days  necessarily  occupied  in  the  hearing  or  trial,  the  number 
necessarily  occupied  in  preparing  the  account  for  settlement,  and  in  the  preparation 
for  the  trial,  the  time  occupied  on  each  day  in  the  rendition  of  the  services,  and  their 
nature  and  extent  in  detail.  In  case  such  trial  shall  have  been  had  before  a  referee, 
the  time  necessarily  occupied  in  such  trial  before  him  may  be  shown  by  a  certificate  of 
such  referee.  The  affidavit  as  to  disbursements,  time  engaged  in  trial,  and  in  preparing 
the  account  and  for  trial,  may  be  controverted  by  affidavit. 

RULE  XXIII. 

Reargument. — All  motions  for  reargument  must  be  submitted  on  papers,  showing 
clearly  that  some  question  decisive  of  the  case,  and  which  was  presented  by  counsel 
upon  the  argument,  has  been  overlooked  by  the  court;  or  that  the  decision  is  incon- 
sistent with  some  statute,  or  with  a  controlling  decision  to  which,  through  the  neglect 
or  inadvertence  of  counsel,  the  attention  of  the  court  was  not  drawn. 

RULE  XXIV. 

Other  rules  of  procedure. — 1*  Every  proposed  decree  must  be  accompanied  by  a  copy 
of  the  will  in  the  case  of  an  accounting  of  an  executor  or  trustee,  and  in  every  case 
by  an  affidavit  of  regularity,  setting  forth  the  necessary  jurisdictional  facts.  A  copy 
of  the  form  of  the  affidavit  required  will  be  furnished  by  the  clerk  of  the  court. 

2.  Every  consent,  notice  of  settlement  or  admission  of  service,  must  be  upon  a 
separate  sheet  of  paper  annexed  to  the  order  or  decree  to  which  it  relates,  and  not 
upon  the  body  or  cover  thereof. 

3.  When  a  petition  for  a  voluntary  accounting  is  presented,  the  account  to  which 
it  relates  must  be  filed  therewith. 

4.  Upon  an  accounting,  wherein  there  is  no  general  or  special  guardian,  no  decree 
will  be  entered  until  the  account  has  been  audited  by  a  referee  appointed  for  that 
purpose,  except  upon  the  consent  of  all  the  parties. 

RULE  XXV. 

Transfer  tax  proceedings. — 1.  Upon  the  filing  of  the  appraiser's  report  in  a  transfer 
tax  proceeding,  the  surrogate  will  immediately  enter  the  order  determining  the  value 
of  the  property  and  the  amount  of  tax.  The  matter  will  not  appear  on  the  calendar 
at  this  stage,  nor  will  the  court  then  consider  objections  to  the  report. 

2.  A  party  having  objections  to  the  report,  or  the  order  entered  thereupon,  may, 
within  sixty  days,  file  a  notice  of  appeal.  Said  notice  to  be  served  upon  all  parties 
appearing  before  the  appraiser,  and  proof  of  Bervice  to  be  filed  with  the  clerk,  with  the 
notice  of  appeal.  Thereupon  the  proceeding  will  be  placed  upon  the  calendar  for  the 
next  regular  motion  day.    This  notice  must  specify  the  grounds  of  objection. 
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3.  A  special  guardian  will  be  appointed  to  protect  the  interests  of  infants  upon  the 
return  of  the  appraiser's  notice,  if  it  appears  that  their  rights  are  involved  and  they 
axe  not  otherwise  adequately  represented. 

RULES  OF  CITY  COURT  OF  NEW  YORK 

RULE  I. 

Trial  terms. — Each  Trial  Term  shall  begin  on  the  first  Monday  of  the  month  for 
which  it  is  assigned,  and  be  continued  until  and  including  the  fourth  Friday  preceding 
the  first  Monday  of  the  ensuing  month,  unless  the  Justice  presiding  shall  continue  the 
term.  No  Trial  Term  shall  be  held  during  the  months  of  July,  August  and  September, 
except  as  hereinafter  prescribed.  The  Justice  assigned  to  the  Special  Term  during 
the  months  of  July,  August  and  September,  with  a  jury,  or  without,  where  none  is 
required  by  the  parties,  may  try  "marine  cases"  or  any  case  in  which  the  defendant 
may  by  order  of  a  Justice  of  this  court  be  actually  confined  in  jail  and  unable  to 
furnish  bail,  and  when  the  circumstances  of  the  case  are  in  the  judgment  of  said 
Justice  such  as  to  demand  a  speedy  trial  in  furtherance  of  justice,  and  in  such  cases 
the  Justice  assigned  to  the  Special  Term  during  those  months  may  hold  such  trial  in 
that  branch  of  the  court. 

RULE  II. 

Special  calendar  for  short  causes* — There  shall  be  a  Special  Calendar  to  be  called 
in  Part  II  for  the  trial  of  actions  placed  thereon  pursuant  hereto. 

In  actions  on  contract,  of  replevin,  or  for  conversion,  where  a  note  of  issue  has  been 
filed  and  the  cause  noticed  for  trial,  either  party  may  apply  to  the  Special  Term  on 
two  days'  notice  to  the  adverse  party  for  an  order  placing  the  cause  on  the  Special 
Calendar.  Upon  such  application,  if  it  satisfactorily  appear  by  affidavit  and  the  plead- 
ings that  the  trial  of  the  action  will  not  occupy  more  than  two  hours  and  that  no 
good  reason  exists  why  the  same  should  not  be  promptly  tried,  the  court  may  by  order 
place  the  cause  on  the  Special  Calendar  for  trial.  The  order  shall  specify  the  number 
of  the  cause  on  the  General  Calendar,  and  a  copy  thereof  must  be  filed  with  the  cal- 
endar clerk.  If  the  trial  shall  actually  occupy  more  than  two  hours,  the  court  may  in 
its  discretion  send  the  cause  to  the  foot  of  the  General  Calendar. 

No  action  brought  for  the  recovery  of  less  than  $250,  which  could  have  been  brought 
in  the  Municipal  Court  of  the  City  of  New  York,  will  be  advanced  to  the  Special 
Calendar. 

All  actions  hereafter  advanced  to  the  Special  Calendar  shall  be  called  and  tried  or 
otherwise  disposed  of  in  the  order  in  which  the  same  are  placed  thereon,  unless  post- 
poned for  legal  cause  shown  by  affidavit. 

RULE  III. 

Preferred  causes. — Application  for  a  preference  under  section  791  of  the  Code  of  Civil 
Procedure  must  be  made  in  Trial  Term,  Part  I,  and  notice  thereof  served  with  the 
notice  of  trial,  agreeably  to  section  703. 

RULE  IV. 

Actions  transferred  from  other  courts. — In  actions  transferred  to  this  court  by 
consent  from  other  courts  of  record,  the  party  filing  the  order  of  transfer  shall  file 
with  the  clerk  of  this  court  engrossed  copies  of  the  summons  and  pleadings  in  such 
action,  and  the  clerk  shall,  on  filing  such  process  and  pleadings,  enter  said  cause  on  the 
Trial  Calendar. 

RULE  V. 

Pleadings  furnished  to  court;  duty  of  attorney. — It  shall  be  the  duly  of  the  attor- 
ney by  whom  the  copy  of  the  pleadings  shall  be  furnished  for  the  use  of  the  court 
on  a  trial  to  plainly  designate  on  each  pleading  the  part  or  parts  thereof  which  are 
claimed  to  be  admitted  or  controverted  by  the  succeeding  pleading. 

RULE  VI. 

Cases  in  which  a  new  trial  is  ordered  at  appellate  court. — In  lieu  of  the  pleadings 
in  actions  wherein  a  new  trial  is  granted  the  party  moving  the  case  for  trial  must 
furnish  the  Justice  with  a  printed  copy  of  the  appeal  book  and  a  copy  of  the  opinion 
of  the  appellate  court  on  whose  order  the  case  is  remanded  for  the  new  trial. 
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RULE  VII. 

Marine  cases. — Marine  cases  must  be  commenced  (under  the  Code)  by  summons,  and 
if  the  plaintiff  applies  for  an  order  of  arrest  to  accompany  the  summons  it  must  be  in 
the  form  and  to  the  effect  required  by  section  3178.  The  pleadings  may  be  oral  or  in 
writing;  if  oral,  the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If  a  jury 
is  demanded,  the  Justice  presiding  at  Special  Term  may  in  his  discretion  transfer  the 
action  to  any  one  of  the  Trial  Terms  or  he  may  cause  to  be  impanelled  a  jury  for  the 
purpose  and  try  the  cause  at  Special  Term,  and  said  tribunal  is  hereby  declared  to 
be  a  Trial  Term  for  the  special  purpose  of  considering  and  determining  such  cases. 

RULE  VIII. 

Jurisdiction. — Torts  committed  on  board  a  foreign  ship  on  the  high  seas  must  be 
considered  as  having  occurred  within  the  territorial  limits  of  the  foreign  nation  to  which 
the  vessel  belongs,  and  the  parties  having  the  ship's  equipage,  though  actually  here,  are 
still  deemed  within  the  foreign  jurisdiction.  In  such  case  the  court,  having  discre- 
tion to  exercise  the  power,  will  decline  jurisdiction  unless  it  is  made  to  appear  either: 
First,  that  the  plaintiff  or  defendant  has  been  regularly  discharged  from  his  ship  by 
competent  authority;  or  second,  that  either  of  the  parties  is  a  resident  or  citizen  pf 
the  United  States.     In  the  excepted  cases  only  will  process  be  allowed. 

'  RULE  IX. 

Special  Term  for  litigated  motions;  when  held. — There  shall  be  a  Special  Term 
of  this  court  for  the  hearing  of  litigated  motions,  to  commence  on  the  first  Monday 
of  each  month  and  to  continue  until  the  Friday  preceding  the  first  Monday  of  the  suc- 
ceeding month,  which  term  shall  be  held  every  day,  except  Saturday,  Sunday  and  legal 
holidays.  Court  shall  open  at  10  o'clock  in  the  morning  and  shall  continue  until  all 
business  before  the  court  has  been  disposed  of.  This  Special  Term  shall  be  known  as 
Special  Term,  Part  I.  During  the  months  of  July,  August  and  September  the  Justice 
assigned  thereto  shall  also  be  assigned  to  hold  Special  Term,  Part  II.  Demurrers  shall 
be  heard  and  determined  at  Special  Term,  Part  I,  and  may  be  brought  on  for  hearing 
upon  the  usual  notice  of  argument  and  the  filing  of  the  note  of  issue  provided  for  in 
Rule  XII. 

RULE  X. 

Special  Term  for  ex  parte  business;  time  off  sessions. — There  shall  be  a  Special 
Term  of  this  court  for  the  transaction  of  ex  parte  business,  to  be  held  on  the  first 
Monday  of  each  month,  and  to  continue  to  and  including  the  Saturday  prior  to  the 
first  Monday  of  the  following  month.  Court  shall  open  at  10  o'clock  in  the  morning 
and  shall  continue  in  session  until  4  o'clock  in*  the  afternoon,  except  Saturday,  on  which 
day  the  court  may  be  adjourned  at  12  o'clock  noon,  and  shall  be  open  every  day  in 
the  year  except  Sundays  and  legal  holidays.  This  Special  Term  shall  be  known  as 
Special  Term,  Part  II.  The  Justice  assigned  to  Special  Term,  Part  II,  shall  also  attend 
to  the  drawing  of  jurors  for  the  Trial  Terms  of  the  City  Court. 

Nature  of  Motions  and  Proceedings  to  Be  Determined  at  the  Special  Term  for  Ex  Porte 

Business. 

Application  for  all  court  orders,  ex  parte  or  by  consent,  or  where  notice  is  not  re- 
quired or  has  been  waived,  must  be  made  to  Special  Term,  Part  II.  All  applications 
for  judgment  in  actions  where  the  defendant  has  failed  to  appear  or  has  waived  notice 
of  motion  for  judgment  or  has  consented  thereto  shall  be  made  to  Special  Term,  Part  DL 
All  orders  for  the  examination  of  parties  or  witnesses  in  supplementary  proceedings  or 
to  perpetuate  testimony  or  for  the  examination  of  parties  before  trial  shall  be  made 
returnable  before  the  Justice  assigned  to  hold  Special  Term,  Part  II.  No  ex  parte 
order  of  reference  in  supplementary  proceedings  will  be  made  by  this  court  or  any 
Justice  thereof. 

RULE  XL 

Extension  off  time  to  answer. — No  extension  of  time  to  answer  for  more  than  two 
days  will  be  granted,  unless  upon  notice  to  plaintiff's  attorney. 

RULE  XII. 

Motion  calendar. — The  clerk  assigned  to  Special  Term  for  litigated  motions  shall 

prepare  a  motion  calendar  for  each  day  of  the  term,  other  than  Saturdays,  and  place 

thereon  all  causes  in  which  notes  of  issue  have  been  filed  not  later  than  4  P.  v.  of  the 

day  previous  to  the  return  day  of  the  motion,  and  furnish  a  copy  thereof  to  the  New 
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York  Law  Journal  for  publication.  The  Justice  presiding  at  Special  Term  may  add 
to  the  calendar  on  a  day  for  which  it  is  noticed  any  motion  not  appearing  thereon. 
Motions  must  be  made  returnable  at  10  a.  m.,  at  which  hour  the  calendar  will  be 
called  and  defaults  noted. 

RULE  XIII. 

Order  punishing  for  contempt  in  supplementary  proceedings. — Orders  in  supple- 
mentary proceedings  to  punish  a  judgment-debtor  for  contempt  shall  not  be  made  re- 
turnable in  less  than  three  days  from  the  time  of  service  thereof. 

RULE  XIV. 

Calendar  Practice:  Call  Calendar. — The  clerk  shall  make  up  a  Call  Calendar  of  cases 
from  the  General  Calendar  of  the  court,  which  calendar,  or  the  numbers  of  the  cases 
included  thereon,  shall  be  published  at  least  four  days  before  the  same  is  called.  This 
calendar  shall  be  called  by  the  justice  assigned  to  Part  I,  Trial  Term,  on  the  Friday 
preceding  the  commencement  of  each  term,  at  2  P.  m.,  unless  another  day  and  hour 
is  specially  fixed  by  him  to  call  such  calendar  in  Trial  Term,  Part  I.  Causes  on  such 
Call  Calendar  must  be  answered  "ready"  or  "off,"  or  any  party  to  a  cause  appearing 
on  such  Call  Calendar  may  serve  notice  on  the  calendar  clerk  and  on  the  attorneys  for 
the  other  parties  to  the  cause  before  4  o'clock  Thursday  afternoon  prior  to  the  call  to 
the  effect  that  the  cause  is  to  be  marked  "ready"  for  trial.  If,  however,  upon  such  call 
none  of  the  parties  to  the  cause  appears  or  answers  "ready"  or  files  notice  as  aforesaid, 
then  the  same  shall  be  marked  "off."  "Ready"  will  mean  that  the  causes  so  answered 
or  noticed  are  to  be  placed  upon  subsequent  Day  Calendars  for  trial,  and  if  the  causes 
are  marked  "off,"  causes  so  marked  will  not  again  appear  upon  the  Call  Calendar  until 
the  last  number  of  said  call  which  is  marked  "ready"  shall  have  been  reached  upon  the 
Day  Calendar  for  trial. 

Causes  appearing  more  than  three  times  upon  the  said  call  calendar  shall,  unless  then 
answered  ready,  be  sent  to  such  future  call  as  the  Justice  calling  the  said  calendar 
may  designate,  or  said  causes  may  be  sent  to  the  day  calendar  for  disposal. 

Day  calendar, — The  said  clerk  shall  make  up  a  day  calendar  for  each  day  from  the 
causes  so  marked  "ready"  upon  the  call  calendar  of  the  court,  upon  which  shall  be 
placed  all  such  causes  so  marked  "ready"  at  the  previous  call  or  remaining  undisposed 
of  from  the  calls  theretofore  had,  which  day  calendar  shall  be  called  in  the  Trial  Term 
Room,  Part  I,  of  this  court,  at  0.45  a.  m.  each  day,  and  three  causes  therefrom  shall  be 
assigned  to  each  of  the  several  trial  parts,  except  Part  II,  for  trial. 

When  a  cause  thus  set  down  on  the  call  calendar  on  any  Friday  as  "ready"  appears 
upon  the  day  calendar,  it  must  be  tried  or  go  to  the  foot  of  the  general  calendar,  unless 
it  appears  by  affidavit  to  the  satisfaction  of  the  justice  calling  the  day  calendar  that 
the  trial  cannot  with  justice  to  one  of  the  parties  proceed.  The  court  may  then  by 
order  set  the  cause  down  for  trial  on  another  day  in  the  term  or  place  the  cause  on 
the  call  calendar  for  a  subsequent  call. 

In  a  cause  upon  the  day  calendar  for  trial,  where  it  shall  appear  to  the  court  by 
affidavit  that  counsel  who  is  to  try  the  cause  is  to  argue  a  cause  on  the  day  calendar 
of  the  Supreme  Court  of  the  United  States,  or  upon  the  day  calendar  of  the  Court 
of  Appeals  of  the  State  of  New  York,  or  upon  the  day  calendar  in  the  Appellate  Divi- 
sion of  the  Supreme  Court,  or  is  actually  engaged  in  the  trial  of  a  cause  in  a  court 
of  record  of  the  counties  of  New  York  or  Kings,  the  cause  shall  be  passed  for  the  day, 
or  until  such  argument  or  trial  is  concluded,  unless  the  trial  in  which  counsel  is  en- 
gaged is  a  protracted  one.    In  no  other  event  shall  a  cause  upon  the  day  calendar  be 

passed  for  the  day. 

In  no  event  shall  a  cause  on  the  day  calendar  be  passed  from  day  to  day  on  account 
of  the  engagement  of  counsel  for  more  than  two  days.  Not  more  than  two  causes  shall 
be  held  "ready"  on  the  day  calendar  for  one  counsel  in  addition  to  the  cause  in  which 
he  is  engaged,  and  in  all  causes  the  counsel  who  is  to  try  the  same  must  be  designated, 
if  required  by  the  court,  on  the  call  of  the  day  calendar.  Actions  in  which  new  trials 
are  ordered  will,  upon  application  to  the  Special  Term  for  Litigated  Motions,  upon  two 
days'  notice,  be  placed  upon  the  call  calendar  without  filing  a  new  note  of  issue. 

RULE  XV. 

Miscellaneous;  fees  paid  to  the  clerk  not  returnable. — Fees  paid  upon  filing  notes 
of  issue  are,  so  soon  as  they  reach  the  hands  of  the  clerk,  in  the  constructive  possession 
of  the  City  of  New  York,  and  it  is  made  the  official  duty  of  that  clerk  to  pay  them, 
with  other  lawful  fees  collected  by  virtue  of  his  office,  into  the  city  treasury. 
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RULE  XVI. 

Special  rules  concerning  the  duties  and  obligations  of  the  clerk  of  the  city  court 
of  the  city  of  New  York. — 1.  The  clerk,  on  assuming  office,  shall  make  and  file,  in 
duplicate,  his  oath  of  office,  one  of  which  duplicates  shall  be  filed  in  the  office  of  the 
city  clerk  and  the  other  in  the  clerk's  office  of  this  court,  and  give  a  bond  as  now  pre- 
scribed by  law. 

2.  The  clerk,  or,  in  his  absence,  the  deputy,  shall  make  statements  in  writing,  duly 
verified  by  his  oath,  of  all  moneys  received  for  fees  or  otherwise  by  him  as  said  clerk, 
and  shall  pay  into  the  Finance  Department  of  the  City  of  New  York  all  such  moneys 
so  received  by  him  for  the  use  of  or  belonging  to  the  city,  as  required  by  law;  and 
these  acts  shall  be  done  once  in  each  and  every  month,  and  a  duplicate  of  such  state- 
ments in  writing,  also  duly  verified,  shall  be  at  the  same  time  delivered  to  the  chief 
justice  of  this  court,  or,  in  his  absence,  to  the  justice  then  presiding  at  the  Special 
Term,  Part  II,  accompanied  by  a  voucher  from  the  said  finance  department  showing 
that  such  money  has  been  actually  so  paid  over  after  the  auditing  and  approval  of 
the  monthly  statement  by  the  department. 

RULE  XVII. 

Complaint  dismissed  at  Trial  Term;  restoration. — Where  a  complaint  is  dismissed 
or  an  inquest  allowed  at  a  Trial  Term,  the  cause  will  not  be  restored  on  consent  of  the 
parties,  but  the  facts  may  be  presented  to  the  justice  presiding  in  the  part  where 
the  cause  was  disposed  of,  or  at  the  Special  Term,  by  motion  for  action  thereon. 

rule  xvni. 

Papers  filed  must  bear  index  number.— The  clerk  of  the  City  Court  of  the  City  of 

New  York  is  hereby  authorized  to  inaugurate  and  maintain  in  his  office  an  alphabetical 
index  of  the  actions  and  special  proceedings  commenced  in  the  City  Court,  which  shall 
be  numbered  consecutively  for  the  year  in  which  such  action  or  special  proceeding  is 
commenced,  and  each  pleading,  order,  affidavit,  judgment,  final  order  or  other  paper 
filed  in  such  action  or  special  proceeding  shall  be  filed  under  the  same  number,  so  that 
in  the  index  book  provided  for  that  purpose  the  record  of  the  filing  shall  appear. 
After  the  action  or  special  proceeding  shall  have  received  a  number,  each  paper  filed 
therein  shall  have  indorsed  thereon  the  number  assigned  thereto,  and  the  clerk  is 
authorized  to  refuse  to  receive  or  file  any  such  pleading,  order,  affidavit  or  other  paper, 
including  the  judgment-roll  or  final  order,  upon  which  such  number  does  not  plainly 

appear. 

RULE  XIX. 

Settlement  of  orders  on  remittitur. — At  least  three  days'  notice  of  settlement  of 
all  orders  upon  remittiturs  from  the  Appellate  Term  and  Appellate  Division,  Supreme 
Court,  shall  be  given  before  presenting  the  same  for  signature  and  entry. 
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APPENDIX  10. 

SUPBEME  COUET,  KINGS  COUNTY. 

Calendab  Rules  of  Trial  Term. 

1.  Any  cause  may  be  set  down  for  a  day  by  a  stipulation  filed  with  the  Calendar 
Clerk  before  it  appears  on  the  Day  Calendar,  except  that  it  may  not  be  advanced  out 
of  its  order  in  that  way.  Causes  marked  "off"  on  the  call  of  the  Day  Calendar  may 
be  set  down  for  a  day  of  any  subsequent  term  only,  by  a  stipulation  or  a  five  days'  notice 
filed  with  the  said  clerk. 

2.  Causes  will  not  be  set  down  for  days  upon  the  call  of  the  Day  Calendar.  The 
answer  must  be  "ready"  or  "off." 

3.  The  first  day  a  cause  is  on  the  Day  Calendar  it  will  be  held  for  that  day  if 
marked  "ready." 

4.  The  Court  will  take  notice  of  engagements  of  counsel  in  Kings  County  upon  an 
oral  statement. 

6.  The  court  will  pay  no  regard  to  engagements  of  counsel  elsewhere  unless  a  signed 
written  statement  thereof  (which  need  not  to  be  sworn  to)  be  submitted,  giving  the  title 
of  the  cause  in  which  the  engagement  is,  in  what  court  and  part  and  before  what  judge 
such  cause  is  on  trial,  and  when  the  trial  commenced  and  how  long  it  is  likely  to  con- 
tinue. Engagements  in  an  appellate  court  will  not  be  regarded  unless  stated  in  the 
same  way  and  with  equal  precision. 

6.  All  other  excuses  or  motions  for  delay,  or  for  holding  or  postponing  causes,  must 
be  presented  by  affidavit  on  the  call  of  the  Day  Calendar  in  order  to  be  considered  for 
any  purpose,  including  a  motion  in  the  Special  Term  for  Motions  to  open  a  default. 

7.  The  court  will  not  hear  oral  statements  or  arguments  in  respect  of  such  engage- 
ments, excuses  or  motions,  and  will  pass  upon  such  written  statements  or  affidavits 
thereof  by  endorsements  thereon  after  the  call  of  the  Day  Calendar,  and  file  the  same 
with  the  clerk. 

8.  Not  more  than  two  causes  will  be  held  ready  on  the  Day  Calendar  for  one  counsel 
in  addition  to  the  one  he  may  be  engaged  in  trying  in  Kings  County,  or  if  he  be  en- 
gaged out  of  Kings  County;  and  in  all  cases  the  counsel  who  is  to  try  the  cause  must 
be  designated  on  the  call  of  the  Day  Calendar  if  required  by  the  Court. 

9.  If  a  cause  answered  "Ready,"  by  the  plaintiff  be  afterwards  answered  "off"  by 
the  plaintiff,  or  made  unduly  obstructive  by  the  unreadiness  of  the  plaintiff,  it  may 
be  stricken  from  or  sent  to  the  foot  of  the  General  Calendar. 

10.  Any  action  to  recover  the  price  of  merchandise  sold,  for  wages,  for  money  loaned, 
or  had  and  received,  upon  negotiable  instruments,  or  upon  a  bond  or  an  undertaking, 
which  is  properly  on  the  calendar  and  having  a  number  may  be  advanced  to  any  Day 
Calendar  by  the  plaintiff  by  filing  at  least  thirty  days  prior  thereto  with  the  calendar 
clerk  an  affidavit  showing  the  nature  of  the  action,  and  that  the  plaintiff  at  the  time 
the  cause  of  action  arose  was  and  now  is  a  resident  of  Kings  County,  and  if  the  plaintiff 
is  an  assignee  of  the  cause  of  action  that  the  assignor  was  such  a  resident  at  the  time 
the  cause  of  action  arose,  together  with  proof  of  service  of  notice  of  such  advancement 
to  all  parties  who  have  appeared,  or  in  lieu  thereof,  the  consent  of  all  such  parties. 
The  pleading  must  be  exhibited  to  the  calendar  clerk  at  the  time  of  such  filing.  Causes 
so  advanced  must  be  tried  when  reached  or  the  preference  and  the  right  thereto  under 
this  rule  is  lost. 

RULES  FOR  THE  HEARING  OF  APPEALS  FROM  THE  MUNICIPAL  COURT  IN 
THE  BOROUGHS  OF  BROOKLYN,  QUEENS  AND  RICHMOND,  TO  THE  AP- 
PELLATE TERM  OF  THE  SUPREME  COURT  IN  THE  SECOND  JUDICIAL 
DEPARTMENT. 

RULE  I. 

Calendar  of  appeals;  filing  and  service  of  return;  entry  of  judgment  or  order.— 

The  clerk  of  such  term  of  the  Supreme  Court  shall  make  up  a  calendar  of  all  appeal* 
to  be  heard  at  each  term  and  publish  the  same  at  least  eight  days  before  the  com- 
mencement of  the  term.     No  appeal  shall  be  placed  on  such  calendar  unless  the  return 
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from  the  court  below  is  duly  filed  with  the  clerk  of  such  term  at  least  ten  days  before 
the  commencement  of  the  term.     Upon  such  return  being  filed  as  aforesaid  the  clerk 
shall  place  the  appeal  upon  the  calendar  in  the  order  in  which  the  return  was  filed. 
The  judgment  or  order  of  the  Appellate  Term  shall  be  entered  in  the  office  of  the  clerk    .        ; 
of  the  Supreme  Court  of  the  county  from  which  the  appeal  was  taken,  and  a  certified  t, 

copy  thereof  annexed  to  the  return  received  from  the  Municipal  Court,  which  return 
and  certified  copy  of  the  judgment  or  order  shall  be  returned  to  the  district  of  the 
Municipal  Court  from  which  the  appeal  was  taken,  as  provided  by  section  327  of  chapter 
580  of  the  Laws  of  1902,  which  shall  remain  on  file  in  the  said  Municipal  Court. 

RULE  II. 

Failure  to  file  return  and  motion  for  dismissal  therefor. — If  the  appellant  does 
not  procure  the  return  to  be  made  to  the  appellate  court  within  the  time  prescribed 
by  section  317  of  chapter  580  of  the  Laws  of  1902,  the  respondent  may  move  upon 
five  days'  notice  on  the  first  day  of  the  term  to  dismiss  the  appeal,  and  such  appeal 
shall  be  dismissed  unless  the  justices  assigned  to  hear  such  appeals,  for  good  cause 
shown,  shall  extend  the  time. 

RULE  III. 

Attachment;  motion  for. — If  the  justice  of  the  municipal  court  whose  duty  it  is  to 
cause  a  return  to  be  filed  with  the  Appellate  Term  shall  not  make  such  return  within 
the  time  prescribed  by  section  317,  chapter  580,  of  the  Laws  of  1902,  either  party  may 
move  the  Appellate  Term  upon  notice  to  the  attorney  for  the  adverse  party  and  to 
such  justice  to  compel  such  return  by  attachment. 

RULE  IV. 

Cases  and  points;  printing,  filing  and  service  thereof;  dismissal  of  appeal  for 
omission;  hearing  or  submission  of  appeals. — The  points  on  an  appeal  shall  be 
printed  or  typewritten.  In  every  case  on  appeal  the  appellant  must,  on  or  before  the 
Monday  preceding  the  first  day  of  the  term  at  which  the  appeal  is  noticed  for  argument 
file  with  the  clerk  of  the  Appellate  Term  five  copies  of  his  points  to  be  used  upon 
the  hearing,  indicating  thereon  the  number  of  the  appeal  on  the  calendar,  and  shall 
also,  on  or  before  the  Monday  preceding  the  first  day  of  said  term,  serve  a  copy  of 
said  points  upon  the  attorney  for  the  respondent.  Upon  failure  so  to  do  the  appeal 
may,  when  called  for  argument  in  its  regular  order  on  the  calendar,  be  dismissed  or 
the  hearing  thereof  adjourned  to  the  next  term,  as  the  court  may  determine.  Not 
later  than  12  o'clock  noon  on  the  Saturday  preceding  the  first  day  of  the  term  the 
respondent  must  serve  a  copy  of  his  points  upon  the  attorney  for  the  appellant  or 
upon  the  appellant's  counsel,  and  file  with  the  clerk  the  requisite  number  of  copies 
thereof  to  be  used  upon  the  argument,  said  copies  also  to  contain  the  number  of  the 
case  upon  the  calendar,  as  published.  No  further  time  for  filing  points  will  be  granted, 
and  no  other  points  will  be  received  unless  the  court  shall  by  its  own  motion  direct 
further  points  to  be  submitted. 

No  appeal  will  be  heard  or  received  on  submission  unless  it  has  been  noticed  for 
argument  and  proof  of  service  thereof  filed  with  the  clerk  of  the  Appellate  Term  on  or 
before  the  Monday  preceding  the  first  day  of  the  term.  All  appeals  must  be  heard  or 
submitted  when  regularly  called  for  argument,  unless  the  court,  for  cause  shown,  shall 
adjourn  the  hearing  until  a  subsequent  term;  and  no  appeals  shall  be  submitted  with-  i 

out  argument  unless  the  points  have  been  filed  and  served  as  hereinbefore  provided.    Is 
the  argument  of  an  appeal  from  an  order  or  from  a  judgment  not  more  than  fifteen  ; 

minutes  shall  be  occupied  by  counsel  on  either  side,  except  by  express  permission  of  the 
*>urt. 

RULE  V. 

Effect  if  either  party  fails  to  appear. — If  the  appellant  does  not  appear  upon  the 
tall  of  the  calendar,  the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  appellant  may  either  argue 
or  submit  his  case,  but  judgment  of  reversal  by  default  will  not  be  allowed. 

RULE  VI. 

Motions   for   reargument. — Motions  for  reargument  must  be  made  upon  written  ! 

notice  to  the  adverse  party  on  the  first  day  of  the  term  succeeding  the  term  at  which 
the  case  was  decided.     Such  motions  must  be  based  upon  an  affidavit  or  a  statement  ! 

setting  forth  concisely  the  points  claimed  to  have  been  overlooked  or  misapprehended  j 

by  the  court,  with  proper  reference  to  the  authorities  relied  upon,  and  the  reason  why 
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such  reargument  should  be  granted,  together  with  a  copy  of  the  opinion,  if  any.    The 
briefs  may  be  either  printed  or  typewritten.     All  motions  must  be  submitted  without 
.oral  argument. 

A  party  desiring  an  order  staying  proceedings  pending  a  motion  for  reargument  must 
serve  the  notice  provided  for  in  this  rule.  Upon  an  affidavit  showing  the  service  of 
such  notice,  a  copy  of  the  moving  papers  and  a  statement  in  such  affidavit  setting  forth 
the  reasons  why  a  stay  should  be  granted,  an  application  for  a  stay  will  be  entertained. 
Application  for  such  an  order  must  be  made  to  the  Justices  of  the  Appellate  Term  who 
heard  the  appeal,  or  one  of  them,  by  presenting  the  same  to  the  clerk  of  the  Appellate 
Term,  by  whom  it  will  be  brought  to  the  attention  of  the  court. 

RULE  VII. 

Notices  of  motions;  motion  calendar;  filing  off  motion  papers;  decisions  to  be 
accompanied  by  orders. — Five  days'  notice  of  motion  shall  be  given  of  all  motions 
made  in  the  Appellate  Term,  except  motions  for  restitution,  under  section  323  of  the 
Municipal  Court  Act.  In  all  motions  noticed  for  the  first  day  of  the  term  a  notice  of 
such  motion,  whether  founded  upon  an  order  to  show  cause  or  a  regular  notice  of 
motion,  with  proof  of  service  thereof,  together  with  a  note  of  issue,  must  be  filed  with 
the  clerk  of  the  Appellate  Term  on  the  Friday  preceding  the  commencement  of  the 
term.  The  Motion  Calendar  will  be  published  on  the  Saturday  preceding  the  com- 
mencement of  the  term,  but  no  motion  will  be  placed  thereon  except  upon  compliance 
with  this  rule.  The  Motion  Calendar  will  not  be  called  and  no  oral  argument  will  be 
allowed.  The  briefs  of  counsel  and  the  answering  affidavits,  if  any,  must  be  filed  with 
the  clerk  at  or  before  12  o'clock  noon  of  the  first  day  of  the  term. 

All  motions,  other  than  those  made  under  Rules  II  and  VI,  whether  upon  an  order 
to  show  cause  or  by  regular  notice  of  motion,  may  be  made  returnable  upon  any  day 
of  the  term. 

Except  when  the  Appellate  Term  shall  otherwise  direct,  all  decisions,  either  in  cases 
upon  appeal  or  on  motion,  will,  when  announced,  be  accompanied  by  an  'order  duly 
signed.     A  motion  for  resettlement  of  such  order  must  be  made  upon  two  days'  notice. 

CALENDAR  RULES  ADOPTED  BY  THE  APPELLATE  TERM. 

Rule  I. — The  calendar  of  appeals  from  orders  and  judgments  will  be  called  on  the 
first  day  of  the  term  at  10  o'clock  a.  m. 

Rule  II. — In  motions  for  reargument  an  indorsement  must  be  made  upon  the  motion 
papers  stating  the  term  of  the  court  at  which  the  case  was  argued  or  submitted. 

If  an  appeal  upon  the  calendar  is  affected  by  a  motion,  the  motion  papers  and  the 
note  of  issue  must  be  indorsed  with  the  calendar  number  of  such  appeal. 

Rule  III. — Briefs  of  counsel,  when  reference  therein  is  made  to  the  testimony  given 
upon  the  trial,  must  give  the  number  of  the  folio  and  the  number  of  the  page  in  the 
record. 

If  the  appellant's  brief  fails  to  comply  with  this  rule  the  appeal  may  be  dismissed. 
If  the  respondent's  brief  is  deficient  in  this  respect,  the  appeal  may  be  considered  on 
the  appellant's  brief  alone. 

The  foregoing  rules  are  adopted  to  take  effect  immediately,  and  are  directed  to  be 
filed  with  the  clerk  of  the  Appellate  Term  and  published  this  February  8,  1912. 

RULES  OF  SURROGATE'S  COURT— KINGS  COUNTY. 

RULE  I. 

When  court  open;  calendar  days.— The  surrogate's  court  is  open  for  the  trans- 
action of  business  from  9  A.  M.  to  4  p.  M.,  except  Saturdays,  when  the  office  closes  at 
noon;  from  July  1st  to  August  31st,  inclusive,  from  9  a.  m.  to  2  P.M. 

Monday,  Tuesday,  Wednesday  and  Thursday  are  calendar  days;  the  calendar  will  be 
called  on  those  days  at  10  o'clock  a.  m. 

RULE  II. 

Contest  of  probate  of  will;  appearance  and  answer. — A  party  seeking  to  contest 
the  probate  of  a  will  must  file  a  notice  of  appearance  with  the  clerk  of  the  court, 
together  with  a  verified  answer. 
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rule  m. 

Probate  proceedings;  will  or  copy  filed;  proof  of  service;  adjournment. — In  all 

probate  proceedings  a  copy  of  a  will  must  be  filed  with  the  petition;  and  on  or  before 
the  return  day  of  the  citation  the  original  will  must  be  filed.  The  proofs  of  service 
should  be  returned  before  the  office  closes  on  the  day  preceding  the  return  of  the  citation. 
Should  no  one  appear  on  the  call  of  the  calendar  the  proceeding  will  be  once  adjourned 
to  the  next  calendar  day. 

RULE  IV. 

Orders  and  decrees  in  litigated  proceedings;  settlement  of. — All  orders  to  be 
entered  on  litigated  motions,  and  all  decrees  in  contested  proceedings,  must  be  settled 
on  two  days'  notice  to  all  parties  appearing. 

RULE  V. 

Exemplified  copies  of  foreign  wills;  recording  of. — All  exemplified  copies  of  for- 
eign wills  must  be  accompanied  by  a  petition  and  order  for  recording  the  same. 

RULE  VI. 

Principals  and  sureties  in  administration  and  guardianship  appointments;  how 
to  qualify. — Principals  and  sureties  in  administration  and  guardianship  appointments 
must  appear  and  qualify  at  the  same  time  before  the  administration  clerk.  No  bond 
for  a  sum  less  than  fifty  dollars  will  be  approved,  and  no  bond  given  by  a  surety  com- 
pany where  the  penalty  is  more  than  $2,000,  will  be  approved,  unless  it  shall  be  accom- 
panied by  the  certificate  of  the  surety  that  the  principal  has  made  an  agreement  with  it 
for  the  deposit  of  the  moneys  and  other  depositable  assets  of  the  estate  in  the  manner 
declared  to  be  lawful  by  §  813  of  the  Code  of  Civil  Procedure,  and  that  such  agreement 
has  provided  for  such  deposit  with  one  or  more  depositaries  previously  designated  in 
writing  by  .the  Surrogate. 

RULE  VII. 

Allowance  to  infants  for  support  or  education. — No  allowance  will  be  made  to 
infants  for  support  or  education  under  section  2846,  C.  C.  P.,  unless  the  petition  shows 
that  an  annual  accounting  has  been  properly  filed  or  good  cause  is  therein  shown  why 
it  has  not  been  filed.  The  petition  must  show  also  the  terms  of  any  previous  order 
in  the  same  estate,  or,  if  none  has  been  made,  that  fact  must  be  stated.  Except  in  ex- 
ceptional cases,  an  allowance  will  be  made  for  the  period  of  one  year  only,  and  the 
order  must  so  provide.  Where  the  infant  is  over  fourteen  years  of  age,  he  must  join 
in  the  petition;  and  when  application  is  made  by  any  person  other  than  the  guardian 
of  the  property  it  must  be  made  on  at  least  two  days'  notice  to  such  guardian. 

RULE  VIII. 

Issuance  of  letters  of  administration. — No  letters  of  administration  will  be  issued 
while  another  application  for  letters  on  the  same  estate  is  pending. 

RULE  IX. 

Indorsement  of  petitions,  decrees,  orders  and  other  papers. — All  petitions,  decrees, 
orders  and  other  papers  must  be  indorsed  with  the  title  of  the  proceeding  distinctly 
indicating  the  nature  of  the  application,  title  of  the  estate  and  name  and  post  office 
address  of  attorney.    A  proposed  order  should  not  be  attached  to  any  other  paper. 

RULE  X. 

Appointment  of  special  guardian. — In  the  absence  of  a  petition  by  an  infant  over 
fourteen  years  of  age  for  the  appointment  of  a  special  guardian  in  any  proceeding,  the 
surrogate  will  appoint  a  special  guardian  upon  his  own  motion.  No  special  guardian 
to  represent  the  interest  of  an  infant  in  any  proceeding  will  be  appointed  on  the  nomina- 
tion of  a  proponent  or  the  accounting  party  or  his  attorney,  or  upon  the  application 
of  a  person  having  an  interest  adverse  to  that  of  the  infant.  To  authorize  the  appoint- 
ment of  a  person  as  a  special  guardian  on  the  application  of  an  infant  or  otherwise 
in  a  proceeding  in  this  court,  or  to  entitle  a  general  guardian  of  such  infant  to  appear 
for  him  in  such  proceeding,  it  must  appear  that  such  person,  or  such  general  guardian, 
is  competent  to  protect  the  right  of  the  infant,  and  that  he  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the  attorney  or  counsel  of 
any  party  to  the  proceeding. 
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RULE  XI. 

Proceedings  to  sell  decedent's  land  to  pay  debts;  affidavit  of  regularity.— Before 

the  making  of  a  decree  under  chapter  18,  title  5,  Code  of  Civil  Procedure,  an  affidavit 
of  regularity  must  be  filed  by  the  attorney  for  the  petitioner. 

RULE  XII. 

Voluntary  accounting. — When  a  petition  for  a  voluntary  accounting  is  presented, 
the  account  and  vouchers  to  which  it  relates  must  be  filed  therewith. 

RULE  XIII. 

Reports  of  special  guardians  in  accounting  proceedings. — Special  guardians  in 
accounting  proceedings  must  file  their  reports  within  eight  days  from  the  time  of  their 
appointment,  except  where  objections  are  filed,  an  adjournment  had,  or  their  time  to 
file  report  is  extended  by  the  surrogate.  The  report  or  an  accompanying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in  its  performance. 

RULE  XIV. 

Notice  of  settlement  of  decree  in  accounting  proceedings. — In  all  accounting  pro- 
ceedings where  a  notice  of  appearance  and  demand  are  filed,  or  special  guardians  are 
appointed,  two  days'  notice  of  settlement  of  decree  must  be  given  unless  all  parties  who 
have  appeared  consent  to  the  entry  of  the  decree. 

RULE  XV. 

Contested  accountings;  objections  to  be  filed. — On  an  accounting  by  an  executor, 
administrator,  guardian  or  trustee,  which  may  be  contested,  any  person  interested,  or  a 
creditor  desiring  to  contest  the  account,  must  file  specific  objections  thereto  in  writing. 
Objections  to  items  of  receipts  or  disbursements  must  be  verified.  All  vouchers  and 
other  papers  must  be  so  arranged  as  to  be  readily  placed  in  the  document  file  boxes  in 
use  in  the  office. 

RULE  XVI. 

Referees'  reports  on  contested  accountings. — Referees'  reports  on  contested  ac- 
counts must  conform  to  section  2546  of  the  Code  of  Civil  Procedure. 

RULE  XVII. 

Copy  of  will  to  accompany  decree  on  accounting. — On  an  accounting  by  an  exec- 
utor, testamentary  trustee,  or  administrator  with  the  will  annexed,  a  copy  of  the  will 
must  be  filed  with  the  petition  and  account. 

RULE  XVIII. 

Contested  hearings  to  continue  until  completed. — In  contested  matters,  making 
partial  proof  and  then  adjourning  to  take  further  proof  will  not  be  permitted,  but  the 
hearing  must  proceed  continuously  until  testimony  is  closed. 

RULE  XIX. 

Allowances  to  executors  or  administrators. — No  allowance  will  be  made  to  exec- 
utors or  administrators  on  the  judicial  settlement  of  their  accounts  unless  the  bill  of 
costs  contains  a  detailed  statement  of  the  days  employed  by  them  in  connection  with 
the  account,  showing  the  time  occupied  on  each  day  in  the  rendition  of  the  services, 
and  their  nature  and  extent  in  detail. 

RULE  XX. 

Records  or  papers,  when  entrusted  to  custody  of  attorneys  or  parties,  or  sent 
to  referees. — No  record  or  paper  on  file  in  this  court  will  be  entrusted  to  the  custody 
of  the  attorneys  or  parties,  except  for  the  purpose  of  proper  examination,  in  the  office 
where  they  are  deposited;  and  if  any  such  document  or  paper  shall  be  needed  before 
any  referee  appointed  by  this  court,  the  same  shall  be  entrusted  to  a  clerk  or  mes- 
senger of  this  court  and  delivered  to  the  referee,  who  shall  execute  a  receipt  therefor, 
and  for  its  redelivery. 

RULE  XXI. 

Determination  by  surrogate  of  disputed  claims  of  creditors. — In  all  cases  where 
parties  consent  that  the  surrogate  may  hear  and  determine  disputed  claims  against  the 
estates  of  decedents  upon  the  judicial  settlement  of  the  accounts  of  executors  or  ad- 
ministrators, as  provided  by  section  1822  of  the  Code  of  Civil  Procedure,  the  attention 
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of  the  court  must  be  directed  to  this  fact  on  filing  the  petition  for  accounting  in  order 
that  the  matter  may  be  placed  upon  the  appropriate  calendar. 

RULE  XXII. 

Failure  of  parties  to  submit  findings  and  decree;  no  costs. — In  cases  where  par- 
ties to  a  contested  matter  fail  to  submit  findings  and  decree  in  conformity  with  a 
decision  duly  made  and  rendered  within  thirty  days  after  the  making  of  such  decision, 
the  surrogate  will  not  award  costs  to  any  party. 

RULE  XXIII. 

Application  for  leave  to  compromise.— Upon  application  for  leave  to  compromise, 
the  petitioner's  attorney,  if  any,  shall  state  whether  or  not  he  has  become  concerned 
in  the  application  or  its  subject-matter  at  the  instance  of  the  party  with  whom  the 
compromise  is  proposed,  and  whether  or  not  he  has  received  or  is  to  receive  com- 
pensation from  such  party.     (Added  Sept.  9,  1909.) 

RULE  XXIV. 

Letters  of  administration  upon  estates  of  foreigners. — Upon  application  for  let- 
ters of  administration,  where  it  appears  that  an  intestate  was  at  death  the  subject  of 
a  foreign  power  whose  consul  is  entitled  by  treaty  to  the  right  of  administration  or 
intervention,  notice  of  the  application  shall  be  given  to  the  consul  whose  right  is  con- 
cerned.    (Added,  1910.) 

RULE  XXV. 

Settlement  of  orders,  decrees  or  decisions.— When  a  proposed  order,  decree  or 
decision  shall  be  served,  with  notice  of  settlement  thereof,  the  party  served  shall  not 
submit  any  complete  substitute  therefor,  but  may  submit  proposed  amendments  thereto, 
properly  referring  by  page  and  folio  to  the  portions  of  the  paper  sought  to  be  amended 
and  containing  after  each  amendment  a  statement  of  the  grounds  therefor.  (Added, 
1911.) 

RULft  XXVI. 

Every  petition  received  in  the  office  of  this  court,  unless  an  order  to  the  contrary 
shall  be  indorsed  thereon  by  the  surrogate,  shall  be  forthwith  marked  with  the  date 
of  its  receipt  and  placed  in  a  repository,  suitably  labeled  and  displayed.  Until  disposed 
of  by  the  court,  such  petition  shall  there  remain  open  to  the  inspection  of  the  public, 
except  when  removed  for  necessary  examination. 


i 
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APPENDIX  11. 

SUPREME  COURT  RULES  FOR  TRIAL  TERMS  IN 

ALBANY  COUNTY,  N.  Y. 

(Adopted  by  Albany  Bar  March  4,  1880,  and  Revised  by  Same  December  15,  1807, 

April  1,  1901,  and  April  2,  1906.) 

1.  On  the  first  day  of  the  Trial  Term,  after  the  grand  and  trial  jurors  shall  have 
been  sworn,  and  other  preliminary  business  dispatched,  the  justice  presiding  shall  call 
the  preferred  and  general  calendar  of  causes  and  mark  the  same  in  such  manner  as  to 
the  court  may  seem  just  and  proper.  No  cause  shall  be  peremptorily  called  for  trial 
for  the  first  day  of  the  term,  but  the  presiding  justice  shall  make  up  a  day  calendar 
for  the  second  day  composed  of  the  first  six  causes  that  shall  be  ready  for  trial  in  their 
order.  Any  cause  in  which  both  sides  shall  be  ready  for  trial  may  be  tried,  with  the 
consent  of  the  presiding  justice,  on  the  first  day  of  any  Trial  Term,  irrespective  of  its 
place  upon  the  calendar,  except  that  if  two  such  cases  be  ready,  that  case  with  the 
earlier  date  of  issue  shall  have  precedence.  If  the  trial  of  any  such  case  begun  upon 
the  first  day  of  the  term  shall  not  be  completed  upon  that  day,  the  day  calendar  pre- 
pared for  the  second  day  shall  not  be  taken  up  until  final  disposition  is  made  of  such 
case  so  begun. 

2.  The  Trial  Term  shall  be  convened  on  the  first  day  thereof  at  1 1  o'clock  a.  m. 

3.  Upon  the  entrance  of  the  presiding  justice,  all  persons  in  the  court-room  shall 
arise  and  remain  standing  until  he  is  seated. 

4.  It  shall  be  the  duty  of  the  clerk  daily,  immediately  after  the  opening  of  the 
court,  to  call  the  roll  of  all  sheriff's  officers  assigned  to  attend  court,  and  keep  a  record 
of  the  attendance  or  absence  of  all  such  officers. 

5.  It  shall  be  the  duty  of  the  sheriff,  under  sheriff,  or  a  deputy  sheriff  especially 
appointed  for  that  purpose,  to  be  present  during  all  the  sessions  of  the  court,  to  direct 
all  officers  under  him,  and  to  see  that  they  are  properly  posted  for  duty  and  remain 
at  their  posts,  and  execute  all  orders  of  the  court.  Each  officer  shall  wear  a  badge  in 
plain  sight  and  shall  occupy  during  the  entire  session  of  the  court,  unless  otherwise 
assigned  for  duty,  the  post  assigned  him  by  the  sheriff. 

6.  Any  officer  absent  from  his  post,  without  permission  from  the  court  or  the  chief 
officer  having  the  direction  of  sub-officers,  shall  be  discharged  for  the  term. 

7.  It  shall  be  the  duty  of  the  court  officers  to  exclude  all  persons  from  the  bar  of 
the  court  who  are  not  either  members  of  the  bar,  clerks  in  law  offices,  students  at  law, 
newspaper  reporters,  or  parties  in  interest  in  a  cause  on  actual  trial;  but  clerks  and 
students  must  not  occupy  seats  within  the  bar  to  the  exclusion  of  attorneys  and  counsel. 
This  rule  must  be  observed  at  all  times,  without  exception. 

8.  It  shall  be  the  duty  of  the  court  officers  to  see  that  everyone  in  court  is  seated 
and  to  reserve  the  seats  assigned  to  jurors,  reporters  and  witnesses  exclusively  for 
them. 

9.  It  shall  be  the  duty  of  one  of  the  court  officers  (to  be  specially  designated  by  the 
court)  to  look  after  and  regulate  the  heating  and  ventilation  of  the  court-room;  and 
such  officer  shall  not  be  relieved  from  such  special  duty  without  the  order  of  the  court. 

10.  Causes  on  the  general  calendar  marked  for  trial,  if  not  responded  to  when  called 
in  the  making  up  of  the  day  calendar,  shall  be  passed;  when  reserved,  generally,  they 
shall  not  be  placed  on  the  day  calendar  for  trial  except  upon  notice  of  twenty-four 
hours  in  writing,  and  shall  then  be  put  upon  the  day  calendar,  at  such  place  as  the 
court  shall  direct. 

11.  A  cause  upon  the  day  calendar  when  reached  must  be  tried  or  go  to  the  foot 
of  the  general  calendar  for  the  term,  unless  cause  be  shown  for  a  different  disposition. 

12.  At  the  opening  of  the  court  on  each  day  the  day  calendar  shall  be  called  through. 
Upon  such  call  any  cause  not  responded  to  by  either  party  shall  be  passed  for  the  term, 
unless  the  case  has  been  specially  marked  by  the  court  on  the  day  calendar  as  one  to 
be  retained  thereon.  If,  on  such  call,  a  cause  be  responded  to  by  the  plaintiff  only, 
he  may  take  judgment  in  default  of  the  defendant.  If,  upon  such  call,  a  cause  be 
responded  to  by  the  defendant  only,  he  may  take  a  dismissal. 

13.  At  12.30  P.  m.  on  each  day,  except  the  first  day  of  the  term,  the  day  calendar 
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for  the  succeeding  court  day  shall  be  made,  to  consist  of  not  more  than  six  causes. 
The  calendar  shall  consist  of  all  the  causes  in  the  order  in  which  they  stand  on  the 
day  calendar  not  disposed  of,  and  after  them,  of  such  causes  as  shall  be  added,  taken 
in  the  order  in  which  they  stand  on  the  general  calendar. 

14.  In  actions  on  contract,  where  the  trial  will  not  probably  occupy  more  than  one 
hour,  either  party  may  apply  on  the  first  day  of  the  term,  on  a  notice  of  four  days, 
and  on  affidavits  served,  to  set  down  the  issue  as  a  short  cause,  and  the  same  may  be 
so  ordered  in  the  discretion  of  the  court. 

15.  Short  causes  shall  be  called  on  Friday  of  each  week.  If  the  trial  shall  occupy 
more  than  one  hour,  it  may  be  suspended  in  the  discretion  of  the  court,  and  the  cause 
placed  at  the  foot  of  the  general  calendar. 

16.  The  Justice  holding  the  May  Trial  Term,  1906,  and  each  January  and  Mty 
Term  thereafter,  will  make  an  order  at  the  opening  of  the  Term  directing  the  clerk  to 
mail  to  each  attorney  whose  name  appears  as  attorney  in  a  cause  on  the  calendar,  which 
has  been  at  issue  for  more  than  two  years,  an  order  to  show  cause,  returnable  at  the 
opening  of  the  court,  on  the  second  Monday  of  the  Term,  why  such  cause  should  not 
be  stricken  from  the  calendar,  and  such  Justice  shall  on  that  day  call  the  calendar  and 
strike  therefrom  all  such  causes  where  no  reason  is  shown  for  their  continuance  thereon. 
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APPENDIX  12. 

SPECIAL  RULES,  SUPREME  COURT,  ONEIDA  COUNTY, 

UTICA. 

At  the  September  Term  in  1881,  of  the  Circuit  Court,  it  was  ordered: 

1.  That  at  the  Jury  Terms  of  said  Court  in  this  County,  the  first  twenty  causes  on 
the  calendar  shall  constitute  the  day  calendar  for  the  first  day  of  the  Circuit  Court;  ten 
causes  ready  for  trial  shall  compose  the  day  calendar  for  each  subsequent  day,  unless 
otherwise  ordered  by  the  Judge. 

2.  The  numbers  of  causes  to  go  on  the  day  calendar  must  be  left  with  the  Clerk  of 
the  Court,  by  4  o'clock  p.  m.  the  day  previous.  Causes  not  thus  left-  with  the  Clerk 
will  be  considered  passed,  as  upon  a  regular  call,  to  and  inclusive  of  the  last  cause 
upon  the  day  calendar.  Causes  so  put  on  the  day  calendar  must  be  tried  or  otherwise 
disposed  of  as  the  Judge  shall  order  for  the  Circuit. 

3.  Causes  may  be  reserved  for  a  particular  day,  by  filing  a  stipulation  of  the 
attorneys  to  that  effect  with  the  Clerk,  but  reserved  causes  shall  not  have  priority  over 
causes  previously  put  on  the  day  calendar,  unless  specially  ordered  by  the  Court. 
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APPENDIX  13. 

SPECIAL  EULES,  SUPREME  COURT,  ONONDAGA 

COUNTY,  SYRACUSE. 

At  a  Trial  Term  of  the  Supreme  Court,  held  in  and  for  the  County  of  Onondaga,  at 
Syracuse,  on  January  30,  1908. 

Present,  Hon.  W.  S.  Andrews,  J.  S.  C. 

IN  THE  MATTER 
OF 
THE  DAY  CALENDAR, 

ORDERED. 
L 

That  a  day  calendar  for  each  day  of  a  trial  term  shall  be  made  by  the  clerk  of  ten 
causes,  unless  otherwise  directed  by  the  presiding  judge. 

II. 

The  day  calendar  for  the  first  day  of  the  October  term  in  each  year  shall  be  made 
from  causes  noticed  for  such  day  calender,  by  filing  such  notice  with  the  clerk  not 
later  than  the  Wednesday  next  preceding  the  commencement  of  such  term;  these  causes 
to  be  selected  according  to  their  numercial  order  on  the  general  calendar.  The  party 
filing  such  notice  with  the  clerk  shall,  on  the  same  day,  serve  a  duplicate  thereof  upon 
the  attorney  for  the  adverse  party,  personally  or  by  mail,  and  in  default  of  the  service 
of  such  notice  the  cause  shall  not  be  moved  for  trial  upon  such  first  day  of  the  term, 
but  shall  be  stricken  from  such  day  calendar.  That  said  day  calendar  shall  be  pub- 
lished in  each  of  the  Syracuse  daily  papers  upon  Thursday  preceding  the  commencement 
of  the  term.  The  day  calendar  for  the  first  day  of  every  succeeding  term  shall  be  made 
up  on  the  last  day  of  the  preceding  term  in  the  same  manner  as  is  prescribed  below 
for  the  day  calendars  made  during  each  term. 

HI. 

The  day  calendar  for  each  day  after  the  first  day  shall  be  made  from  a  list  of  cases 
ordered  placed  upon  the  day  calendar,  according  to  their  numercial  order  on  the  general 
calendar.    To  entitle  a  case  to  be  put  on  such  list: 

1.  Three  days'  notice  in  writing  of  the  application  by  the  party  desiring  the  same 
shall  be  given  to  the  attorney  or  the  attorneys  representing  the  opposite  party  by 
serving  the  same  before  the  beginning  or  during  the  continuance  of  the  term,  person- 
ally, or  by  mail,  unless  the  opposing  attorney  or  attorneys,  do  not  reside  or  do  not 
have  an  office  for  the  regular  transaction  of  business  within  the  County  of  Onondaga, 
in  which  case  five  days'  notice  as  aforesaid  shall  be  given;  and 

2.  A  notice  that  such  application  is  to  be  made  shall  be  filed  with  the  clerk  at  or 
prior  to  two  o'clock  P.  it.  of  the  day  when  it  is  to  be  so  made. 

IV. 

Such  application  shall  be  made  returnable  at  the  hour  of  two  p.m. 

V. 

Upon  the  hearing  of  an  application  to  place  a  case  upon  such  list  as  aforesaid,  any 
party  objecting  thereto  may  present  to  the  Court  an  affidavit  or  affidavits  material  to 
the  grounds  of  his  objections;  if  such  an  affidavit  or  affidavits  are  presented  the  trial 
Judge  may  permit  the  moving  party  to  file  an  answering  affidavit  or  affidavits. 

VI. 

The  trial  Judge  shall  hear  the  application  at  that  time  or  at  a  later  time  to  which 
it  may  be  adjourned  by  his  order,  and  if,  after  such  hearing,  the  case  is  ordered  upon 
such  list  it  must  be  tried  when  reached  in  its  order,  unless 

*    1.    By  the  consent  of  counsel  it  is  moved  over  the  term  in  which  case,  at  the  discre- 
tion of  the  trial  Judge,  it  may  be  ordered  to  the  foot  of  the  general  calendar,  or 

2.  Unless  on  account  of  the  actual  engagement  of  counsel  in  a  court  of  equal  or 
superior  jurisdiction,  or  unless  on  account  of  the  illness  of  counsel,  or  unless  the  Pre- 
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siding  Justice  being  of  the  opinion  that  the  ends  of  justice  so  require,  other  disposition 
thereof  is  ordered  by  such  justice. 

vn. 

Such  list  shall  be  printed  at  the  foot  of  each  day  calendar,  and  shall  be  continued 
from  term  to  term,  from  the  October  to  and  including  the  June  term.  The  clerk  shall, 
however,  at  the  commencement  of  each  term,  alter  the  number  of  the  cases  on  such 
list  so  that  such  numbers  may  correspond  with  the  number  of  such  cases  on  the  calendar 
for  such  term. 

VIII. 

Upon  the  order  of  the  Judge  holding  any  term  a  special  calendar  of  short  causes 
may  be  made  up,  which  calendar  shall  be  taken  up  on  the  day  ordered  by  the  Judge, 
and  continue,  if  necessary,  on  the  following  day  and  thereafter  until  disposed  of.  Any 
party  desiring  his  cause  to  be  placed  on  such  calendar  must  show,  by  affidavit  to  the 
satisfaction  of  the  Court,  that  such  cause  will  not  occupy  in  its  trial  to  exceed  two 
hours,  and  must  serve  personally,  or  by  mail,  on  the  opposite  party,  four  days*  notice 
of  such  application,  with  a  copy  of  such  affidavit. 

If  the  trial  of  any  such  cause  shall  not  be  completed  in  two  hours,  the  Court  may,  at 
its  option,  suspend  such  trial  and  declare  it  a  nullity,  and  strike  the  cause  from  such 
calendar,  and  charge  moving  party  with  costs  of  the  term. 

IX. 
All  previous  orders  in  relation  to  the  calendar  in  this  county  are  hereby  revoked. 
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APPENDIX  14. 

SPECIAL  RULES,  SUPREME  COURT,  ROCHESTER. 

CALENDAR  RULES  FOR  EACH  COUNTY  IN  THE  SEVENTH  JUDICIAL  DISTRICT. 

It  is  assumed  that  causes  placed  upon  the  calendar  are  ready  for  trial.  Attorneys 
who  put  a  cause  upon  the  calendar  are  expected  to  be  ready  to  move  it  when  reached. 

Immediately  after  the  opening  of  the  court  on  the  first  day  of  the  term,  the  calen- 
dar will  be  called  through.  Any  party  authorized  and  prepared  to  move  his  case  for 
trial  may  answer  "Ready."  By  consent  of  court  and  counsel  causes,  except  the  first 
five,  may  be  set  down  for  a  day  certain  or  put  over  the  term.  A  case  may  be  ordered 
over  the  term  upon  cause  shown  and  upon  such  terms  as  the  presiding  justice  imposes. 
Causes  cannot  be  reserved  generally,  but  upon  special  cause  shown  the  presiding  justice 
may  order  the  case  held  to  a  future  day  for  further  disposition. 

Preference  must  be  claimed  upon  the  call  of  the  calendar.  A  preferred  cause  will  go 
at  the  head  of  the  first  day's  calendar,  but  loses  its  preference  if  set  for  a  later  date. 
A  cause  once  upon  the  day  calendar  will  remain  there  until  disposed  of.  The  "Ready" 
calendar  will  first  be  exhausted;  thereafter,  causes  go  upon  the  day  calendar  in  succes- 
sion of  dates  to  which  postponed,  regardless  to  their  number  upon  the  general  calendar. 

The  first  day's  calendar  for  the  term  shall  consist  of  the  preferred  causes  moved  to  the 
head  of  the  calendar,  together  with  the  first  five  in  numerical  order  upon  the  calendar. 
These  are  expected  to  be  ready  when  reached  and  cannot  be  postponed  or  put  over 
except  upon  special  order  of  the  presiding  justice  and  proof  of  due  diligence  to  prepare 
for  trial.  Thereafter  five  causes  shall  constitute  each  day's  calendar  if  there  be  suffi- 
cient available  for  that  day.  Each  day  at  four  o'clock  P.  M.,  the  clerk  shall  prepare 
the  day  calendar  for  the  following  day,  and  shall  place  thereon  five  cases  in  the  follow- 
ing order  of  priority: 

1st.    The  cases  remaining  undisposed  of  on  that  day's  calendar. 

2nd.  The  other  cases  marked  "Ready"  on  the  first  day  of  the  term  in  their  numeri- 
cal order. 

3d.  Cases  reserved  for  that  or  a  previous  day  in  the  order  of  the  dates  to  which  they 
were  so  reserved. 

4th.  In  their  numerical  order,  all  other  cases  not  already  passed  or  otherwise  dis- 
posed of  in  which  a  party  entitled  to  move  the  case  has  notified  the  clerk  to  place  the 
same  on  the  day  calendar. 

Causes  not  moved  when  reached  shall  be  passed  for  the  term  and  causes  not  ordered 
on  the  day  calendar  shall  be  deemed  passed  for  the  term  when  a  cause  of  a  higher  num- 
ber not  entitled  to  priority  under  these  rules  reaches  the  day  calendar;  and  all  passed 
causes  shall  be  so  designated  on  subsequent  calendars  where  their  position  shall  be  de- 
termined by  the  date  they  were  so  passed.  Immediately  after  the  opening  of  court  each 
day  all  the  cases  on  the  day  calendar  for  that  day  will  be  called  and  each  party  must  then 
appear  and  answer  "Ready"  and  the  default  of  any  party  failing  to  so  appear  may  then 
be  taken  in  all  respects  as  if  the  case  was  then  reached  for  trial  and  moved  by  the 
adverse  party;  and  if  neither  party  appears  upon  such  call  the  case  may  be  passed  for 
the  term. 

If  by  reason  of  postponement  of  causes  the  court  shall  adjourn  from  lack  of  busi- 
ness, the  causes  undisposed  of  shall  be  deemed  passed  as  of  the  date  of  the  adjourn- 
ment and  shall  be  so  marked  upon  the  succeeding  calendar. 

Causes  passed  twice  shall  be  stricken  from  the  trial  calendar  and  cannot  be  restored 
upon  stipulation  but  only  upon  special  order  on  notice  to  or  appearance  by  the  parties 
thereto;  and  reasonable  excuse  for  the  failure  to  move  the  case  promptly  must  be  given 
by  affidavit,  which  must  also  state  that  the  moving  party  will  be  ready  for  trial  when 
the  case  is  reached,  in  order  to  have  the  case  restored  to  the  calendar.  The  justice 
presiding  may  make  special  order  in  particular  cases  upon  cause  shown  in  the  interest 
of  justice,  anything  hereinbefore  contained  to  the  contrary  notwithstanding. 

These  rules  will  take  effect  immediately  throughout  the  Seventh  Judicial  District  and 
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supersede  all  existing  trial  term  calendar  rules.    They  shall  be  printed  in  each  trial 
term  calendar. 

Dated  April  1st,  1010. 

SUPPLEMENTAL  CALENDAR  RULE  A 

No  cause  which,  without  being  moved  for  trial  by  either  party,  shall  have  gone  over 
three  terms  at  which  later  unpref  erred  issues  are  tried,  shall  be  reserved  for  trial  at 
any  subsequent  term  for  any  day  later  than  the  second  week  thereof,  in  the  County 
of  Monroe,  or  later  than  the  first  week  in  any  other  County  in  the  Seventh  Judicial 
District,  nor  put  over  any  subsequent  term,  except  for  reasons  which  are  considered  by 
the  Justice  presiding  to  be  imperative.  The  clerk  in  preparing  each  calendar  shall 
cause  to  be  appropriately  marked  all  causes  thereon  which  are  subject  to  this  rule; 
and  any  such  cause  which  is  not  progressed  in  accordance  with  this  rule  shall  be  stricken 
from  the  calendar  and  shall  not  be  restored  except  in  the  manner  and  subject  to  the 
limitations  provided  for  causes  which  have  been  twice  passed. 

Dated  February  25,  1911. 
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APPENDIX  15. 

SPECIAL  RULES,  SUPREME  COURT,  ERIE  COUNTY, 

BUFFALO. 

The  following  rules  axe  hereby  established  for  the  Supreme  Court  in  Erie  County, 
to  take  effect  on  the  first  day  of  January,  1912,  and  thereupon  all  former  rules  shall 
be  deemed  abrogated. 

TRIAL  TERMS  FOR  JURY  CAUSES. 

Rule  I.— Terms. 

There  shall  be  three  terms  per  annum  for  the  trial  of  civil  cases  and  each  term  shall 
be  held  in  three  parts  which  shall  be  known  as  Parts  I,  II  and  III.  These  terms  shall 
commence  on  the  first  Monday  of  January,  April  and  October,  respectively,  and  shall  con- 
tinue for  twelve  weeks  each. 

There  shall  be  five  terms  per  annum  for  the  trial  of  criminal  causes  to  be  known  as 
Part  IV.  These  terms  shall  commence  on  the  first  Monday  of  February,  April,  June 
and  November,  and  on  the  first  Tuesday  after  the  first  Monday  of  September,  respectively, 
and  shall  continue  four  weeks  if  the  business  warrant. 

Rule  II. — Grand  Jury. 

A  Grand  Jury  shall  be  drawn  for  each  term  for  the  trial  of  criminal  causes  as  herein 
designated. 

Rule  III. — Notes  of  Issue. 

Notes  of  issue  must  specify  the  particular  nature  of  and  the  object  of  the  action  as 
required  by  Section  977  of  the  Code  of  Civil  Procedure,  and  the  clerk  shall  not  file  a 
note  of  issue  unless  it  complies  with  this  provision. 

Rule  IV.— Calendars  of  Civil  Causes. 

There  shall  be  one  General  Calendar  and  one  Trial  Calendar. 

The  General  Calendar  shall  remain  on  file  in  the  office  of  the  County  Clerk  and  shall 
not  be  printed  or  used  excepting  for  the  purpose  of  correcting  the  Trial  Calendar  until 
the  Trial  Calendar  is  exhausted.  It  shall  consist  of  all  Civil  Cases,  triable  by  jury,  now 
undisposed  of  in  this  county  which  have  been  duly  noticed  for  trial  and  in  which  notes 
of  issue  have  been  duly  filed  and  such  additional  causes  as  may  from  time  to  time  be 
regularly  noticed  for  trial  and  in  which  notes  of  issue  shall  be  duly  filed.  Causes  shall 
be  placed  upon  such  Calendar  according  to  the  date  of  issue,  except  that  when  at  any 
term  a  case  is  passed,  or  sent  to  the  foot  of  the  Calendar,  the  date  when  the  same 
shall  be  so  passed,  or  sent  to  the  foot  of  the  Calendar,  shall  thereafter  be  regarded  as 
the  date  of  issue  of  such  cause  in  determining  its  position  on  any  Calendar. 

There  shall  be  a  Trial  Calendar  for  each  term  which  shall  consist  of — 

(1)  All  causes  upon  the  General  Calendar  which  have  not  been  upon  the  Trial 
Calendar  more  than  one  year  previous  to  the  end  of  the  last  term;  provided,  however, 
that  a  cause  properly  on  the  Trial  Calendar  shall  remain  thereon  until  the  end  of  the 
year  unless  tried  or  otherwise  disposed  of  by  order  of  the  Court. 

(2)  All  other  causes  upon  the  General  Calendar  in  which  either  party  shall  file  a 
notice  with  the  Clerk  at  least  twelve  days  before  the  commencement  of  the  term  that 
the  cause  will  be  moved  for  trial  when  reached. 

Causes  shall  appear  on  the  Trial  Calendar  according  to  the  date  of  issue,  except  as 
herein  otherwise  provided.  Causes  on  the  General  Calendar  but  not  on  the  Trial  Calendar 
may  be  moved  for  trial  after  all  causes  on  the  Trial  Calendar  shall  have  been  dis- 
posed of,  but  not  before. 

Rule  VII.— Day  Calendar. 

The  Clerk  shall  prepare  and  cause  to  be  printed  for  each  term  a  sufficient  number 
of  copies  of  the  Trial  Calendar  for  the  accommodation  of  the  Court  and  Bar. 
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Rule  VI.— Division  of  Calendar. 

The  Calendar  as  thus  printed  shall  be  deemed  divided  and  assigned  to  the  respective 
parts  as  follows:  The  first  hundred  and  each  successive  third  hundred  causes  there- 
after to  Part  I,  the  second  hundred  and  each  successive  third  hundred  causes  there- 
after to  Part  II,  and  the  third  hundred  and  each  successive  third  hundred  causes  thereafter 
to  Part  III. 

In  correcting  the  Calendar  number  of  a  cause,  or  in  giving  a  preferred  or  Short 
Cause  a  new  position  on  the  Calendar,  it  shall  remain  in  the  Part  to  which  it  has  been 
assigned  by  Rule  VI,  and  in  re-arranging  its  position  or  order  reference  shall  be  had 
only  to  those  causes  which  are  assigned  to  the  same  Part  with  it. 

Rule  VII.— Day  Calendar. 

There  shall  be  a  Day  Calendar  which  shall  consist  of  thirty-two  causes  for  each 
Part,  the  first  eight  of  which,  as  the  Calendar  stands  at  the  close  of  Court  on  each  day, 
exclusive  of  the  case  on  trial,  shall  be  known  as  Ready  Causes  and  shall  be  subject  to 
be  called  for  trial  at  any  time  thereafter  when  reached  in  their  order  and  when  so  called 
no  excuse  for  delay  or  postponement  which  was  known  or  could  have  been  ascertained 
in  the  exercise  of  due  diligence  before  the  cause  became  one  of  the  first  eight  on  the 
Day  Calendar,  shall  be  accepted;  but  if  such  an  excuse  be  presented  by  either  party,  the 
cause  may  be  further  held,  restored  to  the  Trial  Calendar  or  marked  over  the  term 
on  such  terms  as  may  be  imposed  by  the  Court. 

If  a  cause  be  not  moved  for  trial  when  reached  on  the  Day  Calendar,  it  shall  be  passed 
and  ordered  to  the  foot  of  the  Trial  Calendar. 

The  remaining  24  causes  on  the  Day  Calendar  shall  be  known  as  Held  causes  and 
shall  be  deemed  held  until  they  respectively  fall  within  the  first  eight  at  the  close  of 
any  day,  as  herein  provided. 

After  the  cause  has  been  moved  on  to  the  Day  Calendar,  either  party  may,  at  any  time 
before  it  becomes  a  Ready  Cause,  apply  to  the  Court  by  consent  or  on  such  notice  as 
the  Court  may  prescribe,  and  on  good  cause  shown  arising  after  it  was  so  moved,  to 
have  it  further  held,  restored  to  the  Trial  Calendar  or  put  over  the  term,  and  a  party 
who  did  not  move  it  on  to  the  Day  Calendar  may,  within  the  same  time,  likewise  apply 
on  good  cause  shown  existing  at  the  time  it  was  so  moved,  but  at  that  time  unknown 
to  the  party  making  the  application  or  arising  after,  to  have  it  further  held,  restored 
to  the  Trial  Calendar  or  put  over  the  term,  and  the  Court  may  make  such  order  thereon 
and  on  such  terms  as  justice  requires. 

In  making  up  the  Day  Calendar,  causes  shall  not  be  called  separately,  excepting  as 
herein  otherwise  provided,  but  the  Justice  presiding  on  the  first  call  will  invite  the 
moving  of  preferred  causes,  and  if  a  sufficient  number  of  preferred  causes  for  a  Day 
Calendar  be  not  obtained,  then  the  moving  of  Short  Causes  will  be  invited,  and  if  a 
sufficient  day  calendar  shall  not  be  thus  obtained  the  Justice  presiding  will  inquire 
whether  any  of  the  first  fifty  causes  on  his  part  of  the  Trial  Calendar  are  moved,  and 
so  on  by  fifties  until  a  sufficient  Day  Calendar  be  obtained.  Each  succeeding  Calendar 
call  shall  be  resumed  from  the  highest  number  reached  at  the  preceding  call,  and  no 
cause  bearing  a  lower  number  than  the  highest  number  reached  at  the  preceding  call 
shall  be  again  called  until  the  entire  Calendar  in  that  Part  is  exhausted  unless  it  shall 
have  been  duly  reserved  until  a  later  day;  but  a  cause  bearing  a  lower  number  and 
reserved  to  a  date  later  than  the  preceding  call  may  be  moved  on  the  first  call  on  or 
after  the  date  to  which  it  has  been  reserved.  After  an  opportunity  to  move  every 
cause  on  to  the  Day  Calendar  shall  have  been  thus  afforded,  the  same  cause  and  order 
shall  be  repeated  and  observed  on  subsequent  calls  of  the  Calendar,  excepting  that  Pre- 
ferred and  Short  Causes  shall  lose  their  right  to  a  preference  and  shall  have  only  the 
right  to  be  moved  according  to  their  respective  Calendar  numbers  unless  moved  on  to 
the  Day  Calendar  at  the  first  opportunity  or  duly  held  or  reserved  until  a  later  day. 

If  at  any  time  a  sufficient  number  of  causes  for  a  Day  Calendar  be  not  obtained  by 
following  the  course  herein  prescribed,  the  Justice  presiding  may,  in  his  discretion,  give 
notice  that  any  subsequent  call  shall  be  made  by  the  calendar  number,  and,  if  so,  then 
every  cause  not  moved  when  called  shall  be  passed  and  ordered  to  the  foot  of  the 
Calendar  unless  good  cause  be  shown  for  not  moving  it. 

Rule  VIII. — Correcting  Calendar. 

On  the  Thursday  preceding  the  opening  of  each  term,  at  2  o'clock  P.  M.,  applications 
for  the  correction  of  the  Calendar  shall  be  made  to  the  Justice  presiding  at  Special  Term, 
before  the  commencement  of  the  Calendar  Call. 
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Rule  IX. — Preferences. 

Motions  for  preferences  under  any  provision  of  law  must  be  made  immediately  after 
the  Calendar  shall  have  been  corrected. 

Rule  X.— Definition  of  "Over." 

A  cause  shall  be  marked  "over,"  which  shall  mean  over  the  term,  only  where  a  written 
stipulation  to  that  effect  is  filed  with  the  Clerk  or  the  Court  so  orders  at  any  time 
on  consent  or  for  good  cause  shown.  A  cause  may  be  reserved  for  a  later  day  in  the 
term  upon  written  stipulation  to  that  effect  filed  with  the  Clerk  or  by  order  of  the 
Court  at  any  time  on  consent  or  for  good  cause  shown,  and  shall  be  marked  accord- 
ingly; but  a  cause  shall  not  be  so  reserved  more  than  twice. 

Rule  XI.— First  Day  Calendar. 

On  the  Thursday  preceding  the  opening  of  each  Trial,  at  2  o'clock  p.  M.,  the  Justice 
presiding  in  Special  Term  shall  prepare  the  first  Day  Calendar  for  each  Part,  as  provided 
in  Rule  VII.  Causes  remaining  untried  on  the  last  Day  Calendar  of  the  preceding  term 
shall  have  a  preference  over  all  other  causes  in  making  up  the  first  Day  Calendars. 

Rule  XII. — Subsequent  Day  Calendars. 

Thereafter,  from  time  to  time,  whenever  the  number  of  causes  on  the  Day  Calendar 
of  any  part,  exclusive  of  the  cause  on  trial,  shall  be  sixteen  or  less,  causes  shall  be  added 
to  complete  the  Day  Calendar.  Such  additions  shall  be  made  in  Part  I  at  10  a.  if., 
in  Part  II  at  12  m.  and  in  Part  III  at  2  P.  M. 

Rule  XIII.— Posting  Calendar  and  Notice  of  Calendar  Call. 

The  Clerk  in  each  part  shall  post  the  Day  Calendar  for  each  day  and  shall  also  post 
notice  of  the  time  when  additions  are  to  be  made  thereto  and  shall  specify  therein  the 
highest  number  reached  at  the  last  call  of  the  Calendar. 

Rule  XIV.— Short  Causes. 

A  Short  Cause  is  defined  as  one  which  may  be  fully  and  fairly  tried  within  two  hours. 
Such  causes  are  entitled  to  preference  in  trial  next  after  the  causes  entitled  to  a  pref- 
erence under  the  Code.  Notice  of  intention  to  move  a  cause  as  a  short  cause  shall  be 
served  in  writing  on  the  adverse  party  at  least  fourteen  days  before  the  commencement 
of  the  term,  or .  such  notice  of  intention  may  be  endorsed  on  the  notice  of  trial  served. 
At  the  time  the  first  Day  Calendars  are  made  up,  a  party  who  had  duly  served  such 
notice  of  intention  may  move  the  cause  as  a  Short  Cause.  Such  motion  must  be  based 
upon  the  affidavit  of  the  moving  party,  which  shall  state  that  the  notice  of  intention 
was  duly  served,  the  date  of  the  joinder  of  issue,  the  nature  of  the  issue,  and  the  facta 
and  circumstances  which  render  it  probable  that  the  cause  can  be  tried  in  two  hours. 
Annexed  to  such  affidavit  must  be  a  copy  of  the  pleadings.  The  affidavit  read  in  opposi- 
tion to  such  motion  shall  set  out  the  facts  and  circumstances  which  render  it  unlikely 
that  the  cause  can  be  tried  in  two  hours.  If  the  motion  be  granted,  the  case  shall 
be  entitled  to  the  preference  above  cited.  If  the  motion  is  denied,  it  cannot  be  renewed 
without  leave  of  the  Court. 

A  cause  can  be  moved  as  a  short  cause  only  at  the  first  term  for  which  it  is  noticed 
for  trial.  A  cause  once  designated  as  a  Short  Cause  shall  remain  such  until  disposed 
of  or  until  it  loses  its  preference  as  provided  in  Rule  VII. 

Rule  XV.— Transfer  of  Causes. 

A  Justice  presiding  in  either  Part  may,  upon  request  of  the  Justice  presiding  in  an* 
other  Part,  transfer  to  such  other  Part  one  or  more  causes  for  trial,  and  shall  send  to 
another  Part  any  cause  in  which  he  is  disqualified  to  sit. 

Rule  XVI.— 

If  in  any  year  the  day  herein  prescribed  for  opening  Court  shall  be  a  legal  holiday, 
the  Court  shall  open  on  the  next  day  thereafter. 
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TRIAL  TERMS  WITHOUT  A  JURY. 

(EQUITY.) 

Rule  XVII.— General  Calendar. 

The  General  Calendar  shall  •  consist  of  all  cases  triable  by  the  Court  without  a  jury 
now  undisposed  of,  and  such  cases  as  may  from  time  to  time  be  regularly  noticed  for 
trial  and  note  of  issue  filed  as  required  by  Section  977  of  the  Code,  and  shall  be  made 
up  in  the  manner  prescribed  by  Rule  IV,  and  shall  remain  on  file  in  the  office  of  the 
County  Clerk,  and  shall  not  be  printed. 

Rule  XVIII.— Trial  Calendar. 

The  Trial  Calendar  for  each  term  shall  be  made  up  in-  the  same  manner  as  is  provided 
by  Rule  IV  for  jury  term,  and  all  the  provisions  of  said  Rule  IV  shall  apply  to  the 
making  up  of  a  Trial  Calendar  for  terms  held  without  a  jury. 

Rule  XIX.— Trial  Calendar— Printing. 

The  Clerk  shall  prepare  and  cause  to  be  printed  the  necessary  number  of  copies 
of  the  Trial  Calendar  at  least  five  days  before  the  commencement  of  the  Term,  as  provided 
in  Section  977  of  the  Code. 

Rule  XX.— First  Day  Calendar. 

At  2  o'clock  P.  M.  on  Friday,  immediately  before  the  commencement  of  each  Term, 
the  Justice  holding  the  Special  Term  for  the  hearing  of  motions  shall  make  up  the 
Day  Calendar  of  ten  causes  for  the  first  day  of  the  Term.  Motions  for  preference  un- 
der any  provision  of  law  must  be  made  before  the  call  has  begun.  Causes  shall  be  called 
in  the  order  in  which  they  appear  on  the  Trial  Calendar.  The  provisions  of  Rule  VII 
with  reference  to  delay  or  postponement  or  failure  to  move  a  cause  for  trial  when 
reached  on  Day  Calendar,  also  the  provision  of  Rule  X,  shall  apply. 

Rule  XXI. — Subsequent  Day  Calendars. 

After  the  commencement  of  the  Term  Day  Calendars  shall  be  made  up  in  the  manner 
provided  by  the  Presiding  Justice,  and  the  Clerk  shall  post  notices  of  such  order,  and 
shall  alBO  post  the  Day  Calendar  for  each  day. 

Rule  XXII.— Trial  of  causes  on  Day  Calendar. 

All  the  provisions  of  Rule  IX  relating  to  the  trial  of  jury  causes  shall  apply  to  the 
trial  of  causes  without  a  jury. 


SPECIAL  TERM  FOR  MOTIONS. 

Rule  XXIII.— When  Held. 

The  Special  Term  for  motions  shall  be  held  each  day  of  the  year  except  Saturdays 
and  legal  holidays  and  except  during  the  months  of  July  and  August,  when  Court  will 
be  held  on  Mondays  only.  The  Court  may  be  adjourned  to  one  or  more  days  in  July 
and  August  other  than  Monday  in  the  discretion  of  the  Justice  holding  such  Term  in 
the  months  of  July  and  August  and  ex  parte  business  only  shall  be  heard  upon  such 
adjourned  days  unless  the  Justice  presiding  shall  otherwise  direct.  Motions  may  be 
noticed  for  any  day  when  said  Court  sits. 

If  a  Justice  for  any  reason  fails  to  attend  such  Special  Term  on  any  day,  all  motions 
noticed  for  such  day  shall  be  deemed  held  until  the  next  day  at  which  a  Justice  shall 
attend. 

Rule  XXIV.— Matters  Heard. 

At  Special  Term  shall  be  heard  all  ex  parte  and  litigated  motions,  all  special  proceed- 
ings where  an  issue  of  fact  is  not  formally  joined  by  pleadings,  all  arguments  on  de- 
murrers, all  appeals  upon  the  law  from  the  City  Court  of  Buffalo,  and  all  other  matters 
usually  presented  at  Special  Terms. 

Arguments  on  demurrers  and  appeals  upon  the  law  from  the  City  Court  of  Buffalo 
will  be  heard  on  Wednesdays  of  each  week,  except  during  the  month  of  August. 
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Rule  XXV.— Entering  and  Certifying  Orders. 

Attorneys  shall  furnish  the  Clerk  of  the  Special  Term  at  the  time  of  the  decision  of 
any  matter  by  such  Special  Term  with  a  memorandum  of  the  decision  made,  and  the 
Clerk  shall  not  enter  or  certify  any  order  unless  and  until  his  minutes  justify  such 
entry  or  certificate. 

Rule  XXVI.— Naturalization. 

All  applications  of  aliens  to  become  citizens  of  the  United  States  must  be  heard  and 
final  action  had  thereon  at  such  Special  Term  at  10  o'clock  a.  m.  on  the  first  Wednes- 
day of  each  month  when  said  Court  is  regularly  in  session,  which  days  are  hereby 
designated  as  the  stated  days  for  such  applications  under  Act  of  Congress,  approved 
June  26,  1906. 

If  upon  any  stated  day  the  Calendar  of  such  applications  remains  undisposed  of,  the 
Justice  presiding  may  continue  the  hearing  on  the  following  day  or  any  other  day 
of  the  Court  to  which  he  shall  adjourn  the  same.  If  the  applicant  fails  to  appear  upon 
the  call  of  the  Calendar,  the  application  may  be  dismissed  without  prejudice  to  a  re- 
newal of  the  same. 

Rule  XXVII.— Application  for  Divorce. 

First:  In  all  applications  made  in  Erie  County  for  judgment  on  default  of  the 
defendant,  in  actions  for  the  annulment  of  a  marriage,  or  the  separation  or  divorce  of 
the  parties,  the  complaint,  proof  of  the  service  of  the  summons,  and  of  defendant's 
default,  shall  first  be  submitted  to  the  Clerk  of  the  Special  Term  for  examination. 

Second:  After  the  taking  of  testimony  on  the  default  of  the  defendant  in  any  ac- 
tion for  the  annulment  of  a  marriage,  or  for  the  divorce  of  the  parties,  the  proposed 
findings  and  interlocutory  judgment  shall  be  submitted  to  the  Clerk  of  the  Court 
at  Special  Term. 

Third:  It  shall  be  the  duty  of  such  Clerk  to  examine  all  papers  bo  submitted,  and 
to  cause  the  same  to  be  made  correct  in  form  and,  when  so  made,  to  submit  the  same 
to  the  justice  of  this  Court  having  in  charge  the  case  to  which  such  papers  relate. 

Fourth:  Applications  for  judgment  on  default  of  the  defendant,  in  actions  for  the 
annulment  of  a  marriage,  or  the  separation  or  divorce  of  the  parties,  will  be  heard  and 
proofs  will  be  taken  on  Tuesdays  only  at  10  o'clock  A.  M.  and  2  o'clock  P.  M.,  unless 
otherwise  ordered  by  the  Justice  presiding. 

Rule  XXVIII.— Chamber  Business. 

The  Justice  holding  Special  Term  for  motions  shall  attend  to  all  Chamber  business 
during  his  assignment  to  such  Special  Term. 

Applications  for  Chamber  orders  sent  by  mail  will  be  addressed  to  the  "Justice  hold- 
ing Special  Term." 

MISCELLANEOUS. 

Rule  XXIX.— Criers. 

The  Crier  of  each  Part  of  the  Court  shall  be  in  attendance  promptly  at  the  hour  of 
opening  and  closing  of  the  Court,  and  shall  make  the  required  proclamations.  He  shall 
have  the  immediate  supervision  of  the  officers  in  attendance  upon  the  Court,  and  Bhall 
assign  them  to  their  respective  duties.  When  the  Court  shall  adjourn  or  take  a  recess, 
it  shall  be  his  duty  and  the  duty  of  all  attendants  and  officers  of  the  Court  to  see  that 
the  public  in  attendance  remain  in  their  seats  until  the  Court  and  jury  retire  from 
the  room.  It  shall  also  be  his  duty  to  designate  one  or  more  officers  to  attend  upon  the 
Justice  presiding  when  he  enters  the  Court  room  to  open  Court.  He  shall  report  to  the 
Justice  presiding  all  officers  who  are  absent  from  duty,  or  who  are  guilty  of  any  derelic- 
tion or  fault,  and  shall  at  all  times  during  the  session  of  the  Court  be  in  attendance 
upon  the  same,  unless  excused  by  the  Justice  presiding. 

Rule  XXX.— Officers. 

The  Sheriff  shall  provide  not  more  than  four  officers  for  Part  I,  not  more  than 
four  officers  for  Part  II,  not  more  than  three  officers  for  Part  III,  and  not  more  than 
six  officers  for  Part  IV,  to  attend  the  Court,  unless  otherwise  ordered  by  the  Justice 
holding  the  term.    He  shall  also  provide  one  officer  to  attend  at  Chambers. 

These  rules  shall  be  printed  in  every  Trial  Calender 'hereafter  prepared  by  the  Clerk 
of  this  Court. 

Dated  October  20,  1911. 
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The  following  amendments  to  the  Rules  for  the  Supreme  Court  in  Erie  County  are 
hereby  adopted,  to  take  effect  on  January  1,  1912: 

There  shall  be  added  to  said  rules  the  following: 

Rule  Via — Division  of  Calendar. 

Part  I  is  hereby  reserved  for  the  trial  of  actions  on  sale  of  personal  property,  in- 
cluding agreements  incident  to  such  saleB,  for  work,  labor  and  services,  and  materials 
furnished,  upon  policies  of  insurance  and  upon  negotiable  paper  and  other  instruments 
transferrable  by  indorsement  or  order. 

Any  cause  above  enumerated  appearing  upon  the  printed  Calendar  in  any  Part,  may 
by  motion  be  transferred  to  Part  I  by  either  party  at  any  time  upon  two  days'  notice 
to  the  other  party,  and  shall  thereafter  be  subject  to  the  rules  governing  the  Calendars 
of  civil  causes  in  Erie  County. 

Rule  XXVI  is  hereby  amended  to  read  as  follows: 

Rule  XXVI— Naturalization. 

All  applications  of  aliens  to  became  citizens  of  the  United  States  must  be  heard  and 
final  action  had  thereon  at  such  Special  Terms  at  10  o'clock  A.  M.  and  at  7:30  o'clock 
P.  M.  on  the  first  Wednesday  of  each  month,  when  said  Court  is  regularly  in  session, 
which  days  are  hereby  designated  as  the  stated  days  for  such  applications  under  Act 
of  Congress,  approved  June  26,  1906. 

Dated  October  25,  1911. 
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APPENDIX  16. 

RULES  OF  BOARD  OF  CLAIMS. 
GENERAL  PROVISIONS. 

i.  Application  of  rules  and  practice  of  Supreme  Court. — Except  as  otherwise  pro- 
vided in  these  rules  or  the  Code  of  Civil  Procedure  the  practice  in  this  Court  shall  be 
the  same  as  in  the  Supreme  Court.     (Code  of  Civil  Procedure,  §  265.) 

a.  Substitution  of  attorney. — Written  notice  of  substitution  of  attorney  shall  be 
filed  with  the  clerk  and  notice  thereof  served  on  the  Attorney-General. 

3.  Interpleader,  consolidation  and  new  parties. — For  provisions  relating  to  inter- 
pleader, consolidation  and  new  parties,  see  Code  of  Civil  Procedure,  §  281. 

4.  Service  of  notice  by  mail. — Any  notice  required  to  be  served  by  the  rules  may 
be  served  by  mail.  If  upon  the  claimant  or  his  attorney,  by  directing  the  same  to  him 
at  the  post-office  address  indorsed  upon  the  claim  tiled. 

5.  Extensions  of  time. — The  time  within  which  an  act  is  required  to  be  done,  ex- 
cepting the  time  to  Ale  claims  or  to  appeal,  may  be  extended  by  order  of  the  Board 
or  a  member  thereof. 

6.  Discontinuance  where  counterclaim  Is  pleaded. — Where  a  counterclaim  is 
pleaded,  the  claimant  cannot  discontinue  except  with  the  consent  of  the  Board. 

7.  Settlement  and  compromise. — No  claim  filed,  including  one  for  the  appropria- 
tion of  land,  shall  be  compromised  or  settled  except  upon  the  written  stipulation  of  the 
respective  parties  filed  with  the  clerk  and  upon  an  order  made  in  open  court  or  signed 
by  a  majority  of  the  Board  directing  judgment,  for  such  compromise  or  settlement.  See 
Code  of  Civil  Procedure,  §  270.     (As  amended  October  20,  1910.) 

8.  Size  of  paper  used  for  claims  and  other  papers. — Where  a  claim  or  other  paper 
in  a  case  is  typewritten  the  size  of  the  paper  used  shall  be  substantially  8  inches  by  13 
inches  and  when  printed  substantially  8  inches  by  10%  inches. 

9.  Use  of  number  of  claim. — The  number  given  a  claim  by  the  clerk  shall  be  used 
by  the  claimant  or  his  attorney  upon  all  papers  in  the  case. 

10.  Folioing  motion  papers. — AH  motion  papers  exceeding  two  folios  in  length 
shall  be  folioed. 

11.  Date  of  issue. — The  date  of  issue  is  the  date  of  filing  the  claim,  except  that  a 
claim  passed  on  the  call  of  the  calendar  shall  take  as  its  date  of  issue  the  date  of  its 
passage. 

is.  Calendar. — 1.  Unless  otherwise  directed  by  the  Board,  the  clerk  shall  make  a 
calendar  of  claims  to  be  heard  for  each  regular  or  special  term.  2.  The  clerk  shall 
place  upon  the  calendar  ( 1 )  claims  that  have  been  properly  noticed  and  in  which  notes 
of  issue  have  been  filed;  (2)  claims  which  have  been  stipulated  on  the  calendar;  (3) 
claims  which  may  have  been  ordered  thereon  by  the  Court;  and  (4)  those  designated 
by  the  Attorney-General  in  a  written  notice  filed  with  the  clerk  before  the  calendar 
is  made  up. 

13.  Duties  of  the  Cleric. — 1.  The  clerk  shall  not  receive  or  file  any  claim,  counter- 
claim or  reply  unless  the  same  is  verified  as  prescribed  in  the  rules.  2.  The  clerk  shall 
not  receive  or  file  a  claim  for  a  permanent  appropriation  unless  the  claim  contains  a 
duplicate  of  the  certified  map  containing  description  of  appropriation  served  on  claimant. 
3.  Each  claim  shall  be  numbered  by  the  clerk  in  the  order  of  its  filing,  and  an  amended 
or  supplemental  claim  shall  take  the  same  number  as  the  original  claim.  4.  The  time 
when  an  amendment  to  a  pleading  is  allowed  shall  be  entered  by  the  clerk  upon  the 
minutes.  5.  The  clerk  shall  deliver  three  copies  of  each  claim  to  the  Attorney-General 
or  his  deputy,  and  shall  retain  the  remaining  copies  for  the  use  of  the  Board.  6. 
The  clerk  shall  notify  the  claimant  or  his  attorney  of  the  date  of  filing  a  claim  and 
of  its  number.  7.  The  clerk  shall  mail  a  copy  of  the  calendar  at  least  ten  days  before 
the  beginning  of  the  session,  to  each  claimant  whose  claim  appears  thereon,  or  to  his 
attorney.  8.  The  clerk  shall  keep  on  file  in  his  office  each  judgment-roll.  0.  The  clerk 
shall  not  file  a  case  on  appeal  or  case  and  exceptions,  unless  the  same  is  ordered  filed  as 
herein  provided.  10.  The  clerk  shall  enter  all  substitutions  of  attorneys  properly  made. 
(Amended  Sept.  30.  1909.) 

16.    Notice  of  intention  to  file  claim. — For  provisions  relating  to  notice  of  inten- 
tion to  file  claiip  Bee  Code  of  Civil  Procedure,  §  264.  ■ 
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17.  Appointment  of  guardian  ad  litem. — A  guardian  ad  litem  may  be  appointed  by 
the  Board,  or  one  of  the  commissioners  thereof,  as  provided  by  the  rules  of  practice  of 
the  Supreme  Court. 

PLEADINGS  GENERALLY. 

19.  Forms  for  pleading. — The  following  forms  are  submitted  as  models  for  plead- 
ings: 

FORM  A. 
Claim  for  Damages  for  Negligence. 

STATE  OF  NEW  YORK—BOARD  OF  CLAIMS. 


John  Doe, 
against 
State  of  New  York. 


1.  This  claim  is  for  negligence  of  the  State  in  constructing  and  maintaining  a  bridge 
known  as  the  Newport  bridge  over  the  old  Erie  canal  in  the  village  of  Warners,  N.  Y., 
and  particularly  in  failing  to  provide  said  bridge  with  suitable  railings  and  to  light 
the  same. 

2.  On  December  22,  1905,  without  any  negligence  on  his  part,  claimant  fell  off  the 
west  side  of  said  bridge  about  the  middle  thereof  and  received  the  following  injuries: 
(state  in  detail  injuries  received.) 

3.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal 
or  officer  for  audit  or  determination. 

4.  This  claim  was  filed  within  two  years  and  a  notice  of  intention  to  file  the  claim 
was  filed  within  six  months  after  the  claim  accrued  as  required  by  law. 

5.  Attached  is  a  small  rough  drawing  of  the  place  of  the  accident. 

6.  The   particulars   of   claimant's   damages   are  as   follows: 

Dr.  Bell's  bill  for  services $50  00 

Mary  Smith's  bill  for  nursing. . .  40  00 

St.  Mary's  Hospital  expenses ...  50  00 

Medicines   25  00 

Personal  suffering,  etc 2,000  00 

Total   $2,165  00 

State  or  New  Yobk,  ^| 
County  of  Monroe,  >    88.: 
City  of  Rochester.    J 

John  Doe,  being  duly  sworn,  says :  I  am  the  claimant  above  named ;  I  have  read  the 
foregoing  claim  and  know  its  contents;  the  same  is  true  to  my  knowledge,  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and  belief,  and  as  to  those  mat- 
ters I  believe  it  to  be  true. 

John  Doe. 
Sworn  to  before  me,  this 
3d  day  of  March,  1906. 

John  Smith, 
Commissioner  of  Deeds  (or  other  officer  authorized  to  take  affidavit). 

FORM  B. 
Endorsement  on  Back  of  Claim. 


STATE  OF  NEW  YORK 

Board  of  Claims. 

JOHN  DOE 

against 

STATE  OF  NEW  YORK. 


CLAIM 


Richard  Roe, 
Attorney  for  Claimant, 
3  White  Building, 
Rochester,  N.  Y. 
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FORM  C. 
Claim  for  Permanent  Appropriation. 

STATE  OF  NEW  YORK— BOARD  OF  CLAIMS. 


John  Doe, 
against 
State  of  New  Yobk. 


1.  This  claim  is  for  permanent  appropriation  of  land  by  the  State  for  the  Barge 
canal  pursuant  to  L.  1903,  ch.  147,  and  a  notice  of  such  appropriation  served  on  claimant, 
December  25,  1905. 

2.  The  premises   appropriated   are   described   as   follows: 
(here  insert  description  in  detail.) 

3.  Attached  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the  certified  map  con- 
taining description  of  appropriation  served  on  claimant. 

4.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal 
or  officer  for  audit  or  determination. 

5.  The  claim  is  filed  for  damages  arising  within*  two  years  after  the  cause  of  ac- 
tion accrued. 

6.  The  particulars  of  claimant's  damages  are  as  follows: 

3  acres  of  land  appropriated $2,000 

15  acres  of  remaining  land  damaged.       1,000 

Total $3,000 


(For  form  of  verification  see  Form  A  and  for  endorsement  see  Form  B.) 

FORM  D. 
Claim  for  Temporary  Appropriation. 

STATE  OF  NEW  YORK— BOARD  OF  CLAIMS. 


John  Doe, 
against 
State  or  New  Yobk. 


1.  This  claim  is  for  the  temporary  appropriation  from  December  25,  1905,  to  De- 
cember 25,  1900,  of  land  by  the  State  in  connection  with  the  construction  of  the  Barge 
canal,  by  the  placing  of  earth,  stone  and  timber  thereon. 

2.  The  premises  owned  by  claimant  are  situated  in  the  town  of  Perinton,  Monroe 
county,  New  York,  consist  of  ten  acres  and  the  portion  appropriated  consists  of  two 
acres. 

3.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal 
or  officer  for  audit  or  determination. 

4.  Attached  hereto  is  a  rough  sketch  of  the  premises  owned  by  claimant  and  the 
portion  appropriated. 

5.  This  claim  was  filed  within  two  years  after  the  cause  of  action  accrued. 

6.  The  particulars  of  claimant's  damages  are  as  follows: 

10  pear  trees  destroyed  at  $5  each.     $50  00 

60  rods  of  fence  at  $1.00  per  rod. .       60  00 

2  acres  of  land,  use  thereof 10  00 

Total $120  00 


(For  form  of  verification  see  Form  A  and  for  endorsement  see  Form  B.) 

FORM  E. 
Claim  for  Damage  from  Leakage  of  Canal. 

STATE  OF  NEW  YORK— BOARD  OF  CLAIMS. 


John  Doe, 
against 
State  of  New  York. 


1.    This  claim  is  for  the  destruction  of  crops  July  18,  1905,  due  to  leakage  from  the 
Erie  canal  by  reason  of  the  negligent  construction  and  maintenance  of  the  banks  thcroi 
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2.  The  premises  owned  by  claimant  are  situated  in  the  town  of  Periston,  Monroe 
tounty,  New  York,  consist  of  fifty  acres  and  the  portion  affected  by  the  negligence  of 
the  State  is  about  three  acres  lying  adjacent  to  the  canal. 

3.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal 
or   officer  for  audit  or  determination. 

4.  Attached  hereto  is  a  small  rough  sketch  of  the  premises  owned  by  claimant  and 
the  portion  damaged. 

5.  This  claim  was  filed  within  two  years  and  a  notice  of  intention  io  file  the  claim 
was  filed  within  six  months  after  the  claim  accrued  as  required  by  law. 

6.  The  particulars  of  claimant's  damages  are  as  follows: 

20  acres  of  corn  totally  destroyed 

at  $30  an  acre $600 

10  acres  of  potatoes  partially  de- 
stroyed at  $60  an  acre 600 

20  acres  of  meadow  at  $10  an  acre.  200 

Total  $1,400 


(For  form  of  verification  see  Form  A  and  for  endorsement  see  Form  B.) 

so.  Amendments  of  pleadings. — Pleadings  may  be  amended  at  any  time  upon  the 
consent  of  the  Court. 

si.  Filing  amended  pleadings. — The  rules  regulating  the  filing  of  original  pleadings 
shall  apply  to  amended  pleadings,  except  where  the  amendment  is  allowed  during  the 
course  of  the  trial. 

aa.  Service  of  amended  pleadings. — The  rules  regulating  the  service  of  original 
pleadingB  shall  apply  to  amended  pleadings,  except  where  the  amendment  is  allowed 
during  the  course  of  the  trial. 

STATEMENT  OP  CLAIM. 

24.  Statement  of  claim  generally. — The  claim  shall  state  concisely  the  facts  con- 
stituting the  cause  of  action. 

35.  Statement  in  claim  of  particulars  of  damage. — The  claim  shall  state  the 
particulars  of  claimant's  damage  showing  in  detail  each  item  claimed  and  the  amount 
of  such  item. 

26.  Statement  in  claim  as  to  former  audit  or  determination. — The  claim  shall 
state  whether  it  has  been  submitted  by  law  to  any  other  tribunal  or  officer  for  audit  or 
determination. 

27.  Statement  in  claim  as  to  assignments. — The  claim  must  state  whether  or  not 
the  claim  has  been  assigned,  and  if  assigned  the  name  and  residence  of  each  person 
interested  in  the  claim. 

28.  Statement  of  claim  under  special  statute. — When  a  claim  is  filed  under  a 
special  statute,  the  statute  must  be  set  out  in  full  in  the  claim. 

29.  Statement  of  claim  in  cases  of  appropriations. — A  claim  for  permanent  or 
temporary  appropriation  must  contain  a  specific  description  of  the  property,  showing 
its  location  and  quantity. 

30.  Maps  and  rough  drawings  to  accompany  claims. — In  cases  of  permanent  ap- 
propriation a  duplicate  of  the  certified  map  containing  description  of  appropriation 
served  on  claimant  must  accompany  the  claim  and  copies  of  the  claim  and  in  all 
other  cases  a  small  rough  sketch  or  drawing  showing  the  location  of  the  premises  or 
place  forming  the  basis  of  the  claim. 

31.  Rescinded  September  30,  1909. 

3a.  Subscription  of  claim. — The  claim  must  be  signed  by  the  claimant  or  his  attor- 
ney giving  his  address. 

S3»  Verification  of  claim. — The  claim  must  be  verified  in  the  same  manner  as 
pleadings  in  the  Supreme  Court. 

34.  Printing  claims. — The  claim  shall  be  printed  except  that  where  the  amount 
claimed  does  not  exceed  $200,  typewritten  copies  may  be  furnished. 

35.  Follolng  claims. — All  claims  exceeding  two  folios  in  length  must  be  folioed. 

36.  Filing  of  claim. — The  filing  of  a  claim  consists  in  delivering  the  same,  during 
office  hours,  to  the  clerk  at  his  office  in  the  Capitol  at  Albany,  or  in  his  absence  to  some 
person  in  charge  of  the  office. 
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37.  Filing  copies  of  claim. — The  claimant  shall  at  the  time  of  filing  his  claim,  or 
within  ten  days  thereafter,  deliver  to  the  clerk  twelve  copies  of  his  claim. 

38.  Dismissal  of  claim  by  Attorney-General. — The  Attorney-General  may,  upon 
ten  days'  notice,  move  to  dismiss  a  claim  on  the  ground  that  the  facts  stated  in  the  claim 
do  not  constitute  a  cause  of  action,  specifying  the  alleged  defects  in  the  claim. 

■ 

PLEADINGS  BY  STATE. 

40.  Pleadings  by  State. — The  State  is  not  required  to  answer  a  claim  but  when  a 
counterclaim  is  necessary  must  plead  and  file  the  counterclaim  in  conformity  with  the 
provisions  relating  to  claims  so  far  aB  applicable. 

41.  Allegations  in  claim  deemed  denied  by  State  without  pleading. — tAU  allega- 
tion© in  a  claim  are  treated  on  the  trial  as  denied  by  the  State. 

42.  Verification  of  counterclaim  by  State. — A  counterclaim  by  the  State  must  be 
verified  by  the  Attorney-General,  or  one  of  his  deputies. 

43.  Service  of  counterclaim. — Except  by  consent  of  the  Board  a  counterclaim  must 
be  served  upon  the  claimant  or  his  attorney  at  least  ten  days  before  the  beginning  of 
the  term  at  which  the  case  is  to  be  tried. 

44.  Printing  counterclaim. — The  provisions  relating  to  printing  claims  apply  to  t 
counterclaim. 

45.  Filing  counterclaim. — Except  by  the  consent  of  the  Board  a  counterclaim  shall 
be  filed  at  least  ten  days  before  the  beginning  of  the  term  at  which  the  case  is  to 
be  tried.    The  provisions  relating  to  filing  copies  of  claims  apply  to  a  counterclaim. 

46.  Folioing  counterclaims. — A  counterclaim  exceeding  two  folios  in  length  must 
be  folioed. 

47.  Dismissal  of  counterclaim  by  claimant. — A  counterclaim  may  be  dismissed  on 
motion  of  the  claimant  for  like  cause  and  upon  like  notice  to  the  Attorney-General  as 
provided  with  reference  to  the  dismissal  of  claims. 

CLAIMANT'S  REPLY, 

49.  Counterclaim  admitted  unless  reply  filed. — A  counterclaim  is  admitted  unless 
a  reply  is  filed  and  served  as  herein  prescribed. 

50.  Reply  to  counterclaim. — Except  by  the  consent  of  the  Board  a  reply  to  a 
counterclaim  must  be  filed  within  twenty  days  after  service  thereof,  but  no  reply 
need  be  made  to  a  counterclaim  served  within  ten  days  of  the  beginning  of  the  term 
at  which  the  claim  is  to  be  heard. 

51.  Verification  of  reply. — A  reply  must  be  verified  in  the  same  manner  as  plead- 
ings in  the  Supreme  Court. 

3  J.  Printing  and  filing  reply. — The  provisions  relating  to  printing  claims  and  fil- 
ing copies  apply  to  a  reply. 

53.    Folioing  replies. — A  reply  exceeding  two  folios  in  length  must  be  folioed. 

NOTICES  OP  TRIAL  AND  ISSUE. 

55.  Notices  of  trial  for  regular  terms.— Twenty  days'  notice  of  trial  must  be  gfren 
by  mail  to  the  Attorney-General  for  regular  terms. 

56.  Notes  of  issue  for  regular  terms. — Notes  of  issue  for  regular  terms  must  be 
filed  with  the  clerk  thirty  days  before  the  opening  of  the  term. 

57.  Notices  for  special  terms. — Claims  placed  on  the  calendar  for  special  terms 
by  the  Board  shall  be  deemed  to  have  been  noticed  by  both  parties. 

TRIAL. 

61.  Subpoenas. — In  any  claim  pending  before  this  Board,  either  party  may  issue 
to  and  serve  subpoenas  upon  witnesses  to  appear  and  testify,  and  to  produce  books 
and  papers,  as  the  same  are 'issued  and  served  in  actions  in  the  Supreme  Court 

6  j.  Attachment  to  compel  obedience  to  subpoenas.— Either  party  may  apply  for, 
and  obtain  from  the  Board,  an  attachment  to  compel  obedience  to  subpoenas. 

63.  Punishment  for  contempt.— Either  party  may  apply  to  the  Board  for  punisa 
ment  for  contempt  as  in  actions  in  the  Supreme  Court 
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64.  Discovery. — Either  party  to  a  pending  claim  may  bo  compelled,  sufficient  ground 
being  shown  therefor,  ( 1 )  To  give  an  inspection  of  any  book,  document,  map,  plan  or 
other  paper  in  his  possession  or  under  his  control  relating  to  the  merits  of  the  case,  or 
(2)  To  grant  leave  to  make  a  copy  thereof,  or  (3)  To  make  and  deliver  a  copy  thereof, 
or   (4)   To  produce  the  same  in  court. 

69.  Hearing  of  claims  generally.— A  claim  may  be  brought  to  hearing  at  any 
regular  term  by  the  claimant,  upon  service  of  notice  of  trial  and  filing  of  note  of  issue 
as  herein  provided. 

66.  Hearing  of  claims  placed  upon  the  calendar  by  attorney-general. — The  At- 
torney-General may,  without  further  notice,  move  the  hearing  of  a  claim  designated  by 
him  to  be  placed  upon  the  calendar  as  herein  provided. 

67.  Dismissal  of  claim. — The  Attorney-General  may,  without  further  notice,  move 
the  dismissal  of  a  claim  designated  by  him  to  be  placed  upon  the  calendar. 

68.  Proofs. — A  claim  may  be  submitted  upon  proofs  or  upon  agreed  facts. 

69.  Referee  to  take  proofs. — The  Board  may  in  any  pending  claim,  upon  stipulation, 
or  upon  sufficient  cause  shown,  appoint  a  referee  to  take  proofs  and  report  to  the 
Board. 

70.  Talcing  testimony  out  of  court. — The  Board  or  a  member  thereof  may  upon 
due  notice  to  interested  parties  and  upon  sufficient  grounds  at  any  time  make  an  order 
for  the  examination  out  of  Court  of  any  person  in  an  action  or  prospective  action.  The 
proceedings  subsequent  to  the  making  of  such  an  order  shall  be  the  same  as  in  the 
Supreme  Court. 

71.  Briefs. — Five  copies  of  briefs  which  must  be  printed  unless  otherwise  directed 
by  the  Board,  must  be  filed  with  the  clerk  within  the  time  allowed  by  the  Board. 

72.  Requests  to  find  and  form  of  same. — If  the  claimant  or  the  State  desires  to 
submit  requests  to  find,  the  same  shall  be  filed!  within  ten  days  after  the  case  is  sub- 
mitted unless  the  time  is  extended  by  an  order  of  the  Board  or  a  member  thereof.  When 
requests  to  find  are  submitted  the  following  form  is  recommended  although  not  re- 
quired : 

FORM  OF  REQUESTS  TO  FIND. 
BOARD  OF  CLAIMS. 


John  Doe, 

Claimant, 
against 
The  State  or  New  Yotx. 


No.  6359. 


The  claimant  respectfully  requests  the  Board  to  find  as  follows: 

FINDINGS  OF  FACT. 

1st.  In  the  years  1004  and  1905,  the  claimant  was  the  owner  in  fee  simple  and  in 
possession  of  a  farm  situate  partly  in  the  village  of  Springwater  and  wholly  in  the  town 
of  Springwater,  Monroe  county,  N.  Y.,  comprising  122.42  acres. 

2nd.  The  claimant  continued  to  own  and  possess  101.58  acres  thereof  down  to  March 
13,  1906,  the  time  of  the  filing  of  claimant's  claim. 

3rd.  On  the  21st  day  of  March,  1906,  pursuant  to  the  authority  of  the  Barge 
Canal  Act,  Chap.  147  of  the  Laws  of  1903,  the  State  appropriated  for  purposes  of  said 
canal,  out  of  claimant's  farm,  20.838  acres,  particularly  described  in  his  claim. 

4th.  Upon  said  land  so  appropriated  were  farm  buildings,  consisting  of  a  farm 
dwelling-house,  two  barns,  a  shop,  poultry-house,  well  and  cistern. 

5th.     Of  the  land  appropriated  a  portion  fronted  upon  a  public  street  in  the  village 
of  Springwater,  in  which  was  installed  the  village  light  and  water  system  and  in  front 
of  which  the  sidewalk  was  graded.    Such  frontage  was  about  950  feet  upon  the  street, 
and  was  available  and  salable  for  building  lots. 
References : 
Testimony  of  Eli  Cochran,  pp.  91,  96. 
Testimony  of  Mr.  Randolph,  p.  110. 
These  lots  were  very  desirable.    Cochran,  pp.  90,  91. 

The  vicinity  was  closely  built  up.     Doe,  p.  14:  Randolph,  pp.  109,  117-118. 
Lots  were  readily  salable.     Randolph,  pp.  117-18. 

These  lots  should  have  been  taken  into  account  in  appraising  the  properly  and 
yet  none  of  the  State's  witnesses  as  to  value  took  any  account  of  them  in  arriving 
at  their  conclusions,  but  treated  the  whole  20.838  acres  taken  simply  as  farm 
land. 
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6th.    Upon  the  land  taken  were  deposits  of  moulding  sand  extending  over  an  area  of 
about  twelve  acres,  and  of  an  average  depth  of  1%  feet. 
References: 

Testimony  of  Doe,  pp.  27-8;   31-2;    35,  38. 

Testimony  of  Cochran,  p.  145. 
7th.    The  moulding  sand  in  the  soil  on  the  land,  at  the  time  of  the  appropriation 
was  reasonably  worth  301  Per  cubic  yard. 
References : 

Testimony  of  Doe,  pp.  27,  28. 

Testimony  of  Cochran,  pp.  143-4. 

It  could  be  removed  with  practically  no  damage  to  the  remaining  land,  except  the 
use  of  a  small  area  while  it  was  being  removed. 

Testimony  of  Doe,  pp.  29,  144. 

Claimant  had  sold  $1,024.30  worth  of  this  sand  in  two  years  from  y%  acre,  just 
preceding  the  appropriation. 

Testimony  of.  Doe,  p.  30. 

The  amount  and  value  of  this  moulding  sand  upon  the  land  taken  is  nowhere 
disputed  by  the  State. 

Mr.  Sanford  concedes  it  to  be  a  valuable  asBet  and  readily  salable  (p.  190), 
yet  he  did  not  at  all  consider  it  in  arriving  at  his  estimate  of  the  value  of  the 
premises,  nor  did  any  of  the  State's  experts,  but  they  estimated  the  land  taken 
solely  for  ordinary  farming  purposes. 

8th.     The  appropriation  of  the  20.838  acres  left  claimant's  remaining  land   101.582 
acres,  without  buildings,  water  or  access  to  any  public  highway,  in  any  manner,  and 
thereby  depreciated  the  101.582  acres  in  value  to  the  amount  of  $10,052. 
References: 

The  claimant's  witnesses  place  this  depreciation  as  follows: 

Value  before  Value  after 

Witness.  taking.  taking.  Depreciation. 

Roach $10,000  $5,000  $  5,000 

Tarbox  20,000  5,000  15,000 

Doran 12,697.75  2,539.75  10,158 

The  State's  witness,  Filkins,  placed  the  value  of  the  remaining  land  after  the 
appropriation  at  $10  per  acre  (p.  198). 

Dobson  put  it  at  $25  per  acre  (p.  202). 

Scott  put  it  at  $25  per  acre  (p.  156). 
9th.    The  reasonable  value  of  the  20.838  acres  of  claimant's  land  permanently  ap- 
propriated by  the  State  was  $23,000. 
References : 

Testimony  of  Doe,  p.  55. 

Considering  the  various  elements   of  value  clearly   established  and  practically 
undisputed  by  the  State,  viz. : 

Buildings $10,332 

Building  lots   3,000 

Moulding  sand  8,652 

16%  acres  garden  3,300 

$25,284 

Mr.  Doe's  estimate  is  fairly  established. 

The  fact  that  the  farm  cost  Mr.  Doe  $24,575  (pp.  78,  85),  and  that  he  has 
been  at  such  pains  to  improve  it  supports  this  view. 

As  to  the  general  damage  caused  Mr.  Doe  by  this  appropriation,  the  following 
is  a  table  of  values  given  by  all  the  witnesses: 

Value  before 
Witness.  appropriation.  Value  after.  Damage. 

Doe   $35,000  $5,000  $30,000 

Cochran   15,302  2,500  12,802 

Scott    13,250  2,600  10,750 

Sanford   11,600  4,600  7,000 

Truax 12,500  1,000  11,500 

Dobson  12,000  2,500  9,500 


j 
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CONCLUSIONS  OF  LAW. 

The  claimant  is  entitled  to  an  award  against  the  State  by  reason  of  the  facts  alleged 
in  his  claim,  in  the  sum  of  $28,396,  together  with  interest  thereon  from  the  21st  day 
of  March,  1905.  Samuel  Wobthington, 

Attorney  for  Claimant. 
(Added  Sept.  30,  1909;  amended  Dec.  16,  1910.) 

JUDGMENT. 

73.  Judgments  generally. — For  provisions  relating  to  judgments,  see  Code  of  Civil 
Procedure,  §  269. 

74.  Form  of  judgment. — The  judgment  shall  contain  a  recital  of  (1)  the  filing  of 
the  claim,  (2)  its  date,  (3)  number,  (4)  nature,  (5)  the  amount  claimed,  (6)  appear- 
ances and  trial. 

75.  Judgment  of  dismissal  for  want  of  prosecution. — When  a  claim  is  called  and 
no  one  appears  for  the  claimant,  the  same  may  be  dismissed  for  want  of  prosecution. 

76.  Judgment-roll  after  hearing. — The  judgment-roll  shall  consist  of  (1)  the 
original  claim  and  all  amendments  or  supplemental  claims  and  other  pleadings,  (2) 
certified  copies  of  all  orders,  (3)  stipulations  made  in  writing,  (4)  a  certified  copy  of 
the  final  order  or  judgment,  (5)  when  a  claim  is  for  a  permanent  appropriation,  the 
map  and  description  of  such  land  furnished  by  the  State  Engineer  and  Surveyor  and 
(6)  where  an  appeal  is  taken,  the  notice  of  appeal  and  all  papers  required  to  be  filed 
with  or  served  upon  the  clerk,  the  final  order  or  judgment  of  the  appellate  court,  the 
papers  in  all  proceedings  thereafter  before  this  Board  and  a  certified  copy  of  the  final 
determination  of  this  Board. 

77.  Costs,  fees  and  disbursements. — For  provisions  relating  to  costs,  fees  and 
disbursements  generally,  see  Code  of  Civil  Procedure,  §  274.  For  provisions  relating 
to  expense  of  procuring  testimony  by  commission,  see  Code  of  Civil  Procedure,  §  272. 

APPEALS. 

80.  Appeals  generally. — For  provisions  relating  to  appeals,  see  Code  of  Civil  Pro- 
cedure, §§  275-278. 

81.  Case  on  appeal  by  stipulation. — The  claimant,  or  his  attorney  and  the  At- 
torney-General, may  agree  upon  the  facts  in  a  case  and  settle  the  case  by  stipulation,  sub- 
ject to  the  approval  of  the  Board. 

82.  Settlement  and  filing  case  on  appeal. — Upon  the  settlement  of  a  case,  the 
Board  or  a  member  thereof  shall  attach  thereto  the  statement  "settled  and  ordered  filed," 
and  the  case  shall  be  filed  within  ten  days  thereafter  with  the  clerk  unless  the  time 
is  extended  by  stipulation  or  order. 

83.  Abandonment  of  case  on  appeal. — If  a  case  is  not  filed  as  required  it  shall  be 
deemed  to  have  been  abandoned. 

84.  Proceedings  upon  abandonment  of  case  on  appeal. — Upon  proof  that  a  case 
has  not  been  filed  as  required,  an  order  may  be  entered  by  the  clerk  declaring  the 
appeal  abandoned,  whereupon  the  party  may  proceed  as  if  no  case  and  exceptions  had 
been  made. 

85.  Remittitur  on  appeal. — The  remittitur  on  appeal  shall  be  filed  with  the  clerk. 

86.  Order  upon  remittitur. — Upon  application  of  either  party  and  upon  the  re- 
mittitur an  order  may  be  obtained  making  the  order  or  judgment  of  the  appellate 
court  the  order  or  judgment  of  this  Board. 

87.  Costs  on  appeal. — When  costs  on  appeal  are  allowed,  the  same  may  be  stipulated 
by  the  parties,  and  if  not  stipulated,  shall  be  taxed  by  the  clerk  of  this  Board  in 
like  manner  as  costs  are  taxed  in  actions  in  the  Supreme  Court. 

SATISFACTION  OF  JUDGMENT. 

90.  Satisfaction  of  judgment. — For  provisions  relating  to  satisfaction  of  judgment, 
see  Code  of  Civil  Procedure,  §  269. 

ROBERT  L.  LUCE, 

Chairman. 
WILLIAM  A.  GARDNER, 

james  c.  Mcdonald, 

October  9,  1911.  Commissioners. 
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APPENDIX  17. 

RULES  OF  PROCEDURE  AND  REGULATIONS  GOVERNING 

MATTERS  BEFORE  THE  PUBLIC  SERVICE  COM- 

MISSION  FOR  THE  FIRST  DISTRICT. 

(Adopted  July  29,  1910.     Effective  Sept.  1,  1910.) 

RULE  I.     Sessions  of  the  Commission. 

Public  sessions  of  the  Commission  will  be  held  on  Tuesday  and  Friday  of  each 
week,  unless  otherwise  ordered. 

RULE  II.     Secretary  to  Furnish  Information. 

The  Secretary  to  the  Commission  will,  upon  request,  advise  as  to  the  form  of  peti- 
tion, answer,  or  other  papers  necessary  to  be  filed  in  any  case,  and  furnish  such  in- 
formation from  the  files  of  the  Commission  as  will  conduce  to  a  full  presentation  of 
material  facts. 

RULE  III.     General  Matters  Applicable  to  all  Cases. 

1.  Address  of  the  Commission.  All  papers  and  communications  should  be  addressed 
to  "Public  Service  Commission,  154  Nassau  Street,  Borough  of  Manhattan,  New  York 
City." 

2.  Case  Numbers  and  Titles.  Each  matter  coming  formally  before  the  Commission 
will  be  known  as  a  case  and  shall  receive  a  number  and  a  title,  descriptive  of  the 
subject- matter.     Such  number  and  title  shall  be  used  on  all  papers  in  the  case. 

3.  Documents  Piled  with  the  Commission  shall  be  printed  or  typewritten,  and,  so 
far,  as  practicable,  shall  be  upon  paper  8x11  inches  in  size. 

4.  Service  of  Papers.  Notices  or  other  papers  may  be  served  personally  or  by  mail 
as  provided  by  Section  23  of  the  Public  Service  Commissions  Law  and  by  the  Code 
of  Civil  Procedure,  and  when  any  party  has  appeared  by  attorney,  service  upon  such 
attorney  will  be  deemed  proper  service  upon  the  party. 

5.  Witnesses  and  Subpoenas.  Subpoenas  requiring  the  attendance  of  witnesses  for 
the  purpose  of  taking  testimony  may,  upon  the  application  of  any  party,  be  signed 
and  issued  by  any  member  of  the  Commission  or  by  the  Secretary. 

Subpoenas  for  the  production  of  books,  papers  or  documents  (unless  directed  to  issue 
by  the  Commission  upon  its  own  motion)  will  only  be  issued,  in  the  discretion  of  a 
Commissioner,  upon  application  in  writing. 

6.  Amendments.  The  Commission  may,  in  its  discretion,  allow  any  complaint,  an- 
swer, petition  or  other  paper  to  be  amended  or  corrected  or  omission  to  be  supplied 
therein. 

7.  Orders.  All  orders  made  by  the  Commission  will  be  filed  in  the  office  of  the  Com- 
mission and  certified  copies  thereof  shall  be  served  upon  the  parties  to  be  affected 
thereby. 

RULE  IV.     Hearings  and  Rehearings. 

1.  When  Hearing  Will  Be  Given.  Except  as  determined  otherwise  in  specific  cues, 
the  Commission  will  grant  or  fix  a  hearing  in  the  following  classes  of  cases: 

(a)  Where  an  order  to  satisfy  a  complaint  or  to  make  answer  thereto  has 
been  made  and  the  person  or  corporation  complained  against  has  not  satisfied 
the  cause  of  the  complaint.     (See  Rule  V.) 

(b)  Where  a  complaint  against  a  gas  or  electric  company  has  been  made, 
as  prescribed  by  Rule  VI. 

(c)  Where  application  has  been  made  for  the  approval,  determination,  con- 
sent, permission,  certificate  or  authorization  of  the  Commission,  or  for  extension 
of  time  in  which  to  file  a  periodic  report.     (See  Rules  VII-XVI.) 

2.  Notice  of  Hearing. 

(a)  Notice  of  the  day  and  hour  of  a  hearing  shall  be  served  upon  all  inter- 
ested parties  at  least  ten  dayb  before  the  date  of  hearing,  unless  the  Committion 
prescribes  a  shorter  notice.     (For  form  see  Rule  XX  [3].) 

(b)  Hearings,  unless  otherwise  directed  by  the  Commission,  will  be  at  the 
office  of  the  Commission,  in  a  room  assigned  by  the  Secretary. 
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3.  Procedure  at  Hearings  and  Rehearing*.  At  a  hearing  witnesses  will  be  ex- 
amined orally  unless  otherwise  ordered  by  the  Commissioner,  or  unless  with  the  con- 
sent of  the-  Commissioner  the  facts  are  agreed  upon.  Parties  will  be  afforded  all  rea- 
sonable opportunity  for  presenting  evidence  and  examining  and  cross-examining  wit- 
nesses. Mo  document  offered  in  evidence  at  any  hearing  will  be  received  or  marked 
for .  identification  unless  either  the  original  document  and  a  copy  of  the  same  or  two 
copies  of  the  original  are  first  presented. 

The  complainant  may  establish  the  facts  alleged,  unless  the  same  are  admitted  in  the 
answer,  or  the  Commission  may  investigate  the  facts  relevant  to  the  issue  or  the 
subject-matter  complained  of.  The  person  or  corporation  complained  against  must 
fully  disclose  its  defense  at  the  hearing,  but  in  case  of  failure  to  answer  the  Com- 
mission will  take  such  proof  of  the  facts  and  make  such  order  thereon  as  the  case 
requires.  (Rule  IV,  subdivision  3,  as  amended  on  April  26,  1912,  effective  May  1, 
1912.) 

4.  Adjournments.  Hearings  may  be  adjourned  from  time  to  time  by  or  at  the 
direction  of  the  Commission  or  any  Commissioner. 

5.  Briefs.  The  Commission  or  any  Commissioner  will  receive  or  may  require  the 
submission  of  briefs. 

6.  Rehearings.  Applications  for  reopening  a  case  after  final  submission,  or  for  a 
rehearing  after  decision  made  by  the  Commission,  must  be  in  writing  and  must  state 
specifically  the  grounds  upon  which  the  application  is  based,  and  fully  the  facts  in 
support  thereof.  When  any  decision,  order  or  requirement  of  the  Commission  is 
sought  to  be  reversed,  abrogated,  changed  or  modified  on  account  of  facts  and  circum- 
stances arising  subsequent  to  the  hearing  or  of  consequences  resulting  from  compliance 
with  such  decision,  order  or  requirement  which  are  claimed  to  justify  a  reconsideration 
of  the  case,  the  matters  relied  upon  by  the  applicant  must  be  fully  set  forth. 

RULE  V.     Complaints  as  to  Common  Carriers  under  Section  48  of  the  Act. 

1.  Contents  of  a  Complaint.  A  complaint  must  be  by  petition  or  complaint  in  writ- 
ing, filed  in  duplicate,  setting  forth  the  facts  claimed  to  constitute  the  thing  or  act 
done  or  omitted  to  be  done  in  violation  (1)  of  any  provision  of  law  or  (2)  of  the 
terms  and  conditions  of  the  franchise  or  charter  of  the  company  complained  of  or  (3) 
of  an  order  of  the  Commission.  The  petition  or  complaint  must  also  contain  allegations 
tending  to  show  that  the  complainant  is  aggrieved  by  the  acts  or  omissions  complained 
of.  The  name  of  the  person  or  corporation  complained  of  should  be  stated  in  full 
and  the  address  of  the  complainant,  with  the  name  and  the  address  of  his  attorney  or 
counsel,  if  any,  must  appear  on  the  petition  or  complaint.  (For  form  of  such  com- 
plaint see  Rule  XX  [1].) 

(a)  Complaints  regarding  rates  and  charges  shall  not  be  joined  with  other 
complaints,  nor  shall  wholly  unrelated  complaints  be  joined,  nor  except  in  the 
case  of  complaints  regarding  joint  rates  or  through  service  shall  two  or  more 
corporations  be  joined  as  defendants  in  one  complaint  without  the  consent  of  the 
Commission. 

(b)  No  oral  or  unsigned  complaint  will  be  entertained  or  acted  upon  by  the 
Commission. 

(c)  Where  a  complaint  is  submitted  which  is  not  in  the  form  prescribed  by 
this  rule  the  Secretary  may  notify  the  party  against  whom  the  complaint  is 
made  of  such  complaint  in  order  that  the  cause  for  complaint  may  be  remedied 
without  the  necessity  of  the  Commission  taking  formal  action  regarding  same. 

2.  Order  upon  Complaint.  The  Commission  may  adopt  an  order,  as  to  a  complaint 
filed  as  herein  prescribed,  directed  to  the  person  or  corporation  complained  against, 
directing  that  the  matters  complained  of  be  satisfied  or  that  the  charges  be  answered 
in  writing  within  ten  days  from  the  date  of  such  order,  but  the  Commission  may,  in  a 
particular  case,  require  the  answer  to  be  filed  within  a  shorter  time.  (For  form  of 
such  order  see  Rule  XX  [2].) 

3.  Anstoer  to  Complaint. 

(a)  The  original  answer  must  be  filed  with  the  Secretary  of  the  Commission 
at  its  office,  and  a  copy  thereof  at  the  same  time  served,  personally  or  by  mail, 
upon  the  complainant,  who  must  forthwith  notify  the  Secretary  of  its  receipt. 
Notice  of  the  service  of  such  copy  must  be  filed  with  the  Secretary  of  the  Com- 
mission by  the  person  or  corporation  complained  of. 

(b)  The  answer  must  specifically  admit  or  deny  the  material  allegations  of 
the  petition  or  complaint  and  set  forth  the  facts  which  will  be  relied  upon  as  a 
defense. 
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(c)     If  the  person  or  corporation  complained  of  satisfies  the  matters  or  charge* 

contained  in  the  complaint,  in  whole  or  in  part,  a  written  statement  shall  be 

filed  by  the  defendant  with  the  Secretary  of  the  Commission,  showing  the  extent 

of  the  satisfaction  accorded. 

4.    Hearing  upon  Complaint.    Upon  issue  being  joined  or  upon  failure  of  defendants 

to  answer  or  make  satisfaction,  the  Commission  may  fix  a  date  for  a  hearing.     (See 

Rule  IV  and  for  form  of  notice  of  hearing  see  Rule  XX  [3].) 

RULE  VI.     Complaints  as  to  Gas  and  Electric  Companies  under  Section  71  of 
the  Act. 

The  form  and  contents  of  complaints  made  as  provided  in  Section  71  shall  be  as 
follows : 

(1)  The  complaint  shall  be  directed  to  the  Public  Service  Commission  for  the  First 
District.  It  shall  state  the  names  of  the  corporations  supplying  gas  or  electricity  for 
heat,  light  or  power,  either  within  the  City  of  New  York  or  within  such  subdivision 
thereof,  either  county,  borough  or  ward,  as  the  complainants  may  desire  to  include 
within  the  complaint. 

(2)  If  the  complaint  be  against  gas  companies,  it  shall  state  whether  it  is  directed 
to  (a)  the  illuminating  power  or  (b)  purity  or  (c)  the  pressure  or  (d)  the  price 
of  gas;  if  against  electrical  companies,  whether  directed  to  (a)  the  efficiency  of  the 
electric  incandescent  lamp  supply,  or  (b)  the  voltage  of  the  current  supplied  for  light, 
heat  or  power,  or  (c)  the  price  of  electricity  sold  and  delivered.  It  shall  specify  the 
respects  wherein  the  service  is  otherwise  inadequate  or  the  methods  unreasonable,  and 
if  it  is  claimed  that  the  price  is  excessive,  unfair  or  unreasonable,  the  price  actually 
charged  by  such  companies  should  be  set  forth. 

(3)  The  complaint,  when  made  by  customers  or  purchasers,  shall  state  that  each 
of  the  complainants  is  a  customer  or  purchaser  of  either  gas  or  electricity,  as  the  case 
may  be,  from  one  or  more  of  the  said  companies  against  whom  the  complaint  is  made. 

(4)  If  the  complaint  relates  to  the  price  of  either  gas  or  electricity,  it  should 
state  that  the  price  is  excessive,  unjust  or  unreasonable  and  is  disproportionate  to  the 
proper  cost  of  manufacturing  and  delivering  such  gas  or  electricity  in  the  locality 
mentioned. 

(5)  The  complaint  may  also  contain  any  other  specifications  of  any  illegal  act  on 
the  part  of  saidJ  companies,  or  any  violation  of  the  charter  or  franchises  of  said  com- 
panies or  any  of  them,  in  respect  of  the  manufacture,  distribution,  transmission  or 
supply  of  gas  or  electricity,  or  in  its  methods  of  conducting  its  business,  and  should 
demand  the  relief  which  the  complainant  desires. 

(6)  The  complaint  must  be  signed  by  the  Mayor  or  by  not  less  than  one  hundred 
customers  or  purchasers  or  by  an  officer  of  a  gas  or  electrical  corporation  in  the  City 
of  New  York,  or  in  such  lesser  territory  as  is  included  in  the  complaint.  Each  com- 
plainant must  add  to  his  signature  his  place  of  residence,  by  street  and  number,  if  any. 

(7)  A  single  complaint  shall  not  include  both  gas  and  electricity. 

(8)  Upon  such  complaint  being  filed  an  order  for  a  hearing  will  be  made  returnable 
at  such  time  as  the  Commission  may  direct.  Such  order  may  also  include  such  other 
matters  as  the  Commission  may  desire  to  include  in  the  investigation  or  hearing.  A 
certified  copy  of  the  order  with  a  copy  of  the  complaint  shall  be  served  on  each  cor- 
poration affected  thereby,  and  the  hearing  shall  proceed  at  the  time  and  place  desig- 
nated or  at  such  other  time  and  place  to  which  the  Commission  or  the  Commissioner 
presiding  may  adjourn  the  same.     (See  also  Rule  IV.) 

RULE  VII.     General  Rules  as  to  Application  to  the  Commission  by  Companies. 

1.  All  applications  for  the  approval,  determination,  consent,  permission,  certificate 
or  authorization  of  the  Commission  in  cases  where  such  approval,  determination,  con- 
sent, permission,  certificate  or  authorization  is  required  by  law,  shall  be  by  petition, 
duly  verified.  Five  copies  of  the  petition  shall  also  be  filed.  In  all  cases  there  must 
be  annexed  to  the  original  petition  certified  or  verified  copies  of  the  certificate  of 
organization  of  every  corporation  directly  affected  by  the  proposed  action,  and  certified 
copies  of  all  such  certificates,  statements  or  records  which  modify,  change  or  extend 
the  purposes  or  powers  of  such  corporations.  When  documents  have  already  been  filed 
with  the  Commission,  the  petitioner  may,  in  lieu  of  filing  additional  copies,  state  in 
the  petition  such  fact  with  the  date  of  filing. 

The  petition  must  contain  such  further  statements  as  are  required  by  special  pro- 
visions of  law  or  by  special  rules  governing  the  particular  application  and  must  show 
in  detail  compliance  with  all  provisions  of  law  as  to  such  petition. 
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2.  Upon  the  receipt  of  a  petition  required  by  this  rule  the  same  will  be  referred 
for  examination.  If  it  is  found  not  to  be  correct  in  form,  the  Secretary  will  advise 
the  applicant  of  the  defects,  who  may  correct  the  same.  If  the  petition  be  found 
correct  in  form,  the  Commission  will  thereupon  either  make  an  order  ex  parte  grant- 
ing the  application  or  will  appoint  a  time  and  place  for  a  public  hearing.  (See  Rule 
IV.) 

3.  Where  a  hearing  has  been  appointed  the  applicant  may  be  required  to  publish 
in  such  papers  and  at  such  time  as  may  be  designated  a  notice  of  hearing  to  be  known 
as  "published  notice  of  hearing"  substantially  in  the  form  shown  in  Rule  XX  (5),  and 
submitted  for  the  approval  of  the  Secretary  to  the  Commission. 

At  or  before  the  hearing  the  applicant  must  file  with  the  Secretary  to  the  Com- 
mission proof  of  due  publication  of  such  notice. 

RULE  VIII.     Financial  Condition  Defined. 

Wherever  an  applicant  is  required!  to  set  forth  its  financial  condition,  such  financial 
condition  shall  be  given  so  far  as  practicable  in  proper  schedules  annexed  to  and 
referred  to  and  properly  designated  in  the  petition.  Such  schedules  shall  show  the 
following : 

(1)  Amount  and  kinds  of  stock  authorized. 

(2)  Amount  and  kinds  of  stock  issued  and  outstanding. 

(3)  Terms  of  preference  of  all  preferred  stock. 

(4)  Brief  description  of  each  mortgage  upon  property  of  the  applicant  giving 
date  of  execution,  name  of  mortgagor,  name  of  mortgagee  or  trustee,  amount  of 
indebtedness  authorized  to  be  secured  thereby  and  amount  of  indebtedness  actually 
secured. 

(5)  Number  and  amount  of  bonds  authorized  and  issued,  giving  name  of 
company  which  issued  and  describing  each  class  separately,  giving  date  of  issue, 
par  value,  rate  of  interest,  date  of  maturity  and  how  secured. 

(6)  Other  indebtedness  giving  same  by  classes  and  describing  security,  if 
any.  A  brief  statement  showing  devolution  or  assumption  of  any  of  the  fore- 
going debts  upon  or  by  any  person  or  corporation,  if  the  original  liability  has 
been  transferred. 

(7)  Amount  of  interest  paid  during  previous  fiscal  year  and  rate  thereof. 
If  different  rates  were  paid,  amount  paid  at  each  rate. 

(8)  Rate  and  amount  of  dividends  paid  during  previous  five  years. 

(9)  Detailed  statement  of  earnings  and  expenditures  for  and  balance  sheet 
showing  conditions  at  the  close  of  last  fiscal  year,  unless  already  filed  with  the 
Commission  as  part  of  the  annual  report. 

RULE  IX.     Application  for  Certificate  of  Public  Convenience  and  a  Necessity  un- 
der Section  9  of  the  Railroad  Law. 

When  application  is  made  for  a  certificate  of  public  convenience  and  a  necessity. 
1.     The  petition  in  addition  to  the  requirements  of  Rule  VII,  must  state: 

(a)  That  a  copy  of  the  certificate  of  incorporation  of  the  applicant  has  been 
published  as  required  by  Section  9  of  the  Railroad  Law. 

(b)  That  application  is  made  within  six  months  after  the  completion  of 
such  publication. 

(c)  The  proposed  route  or  routes,  the  method  of  construction  and  the  motive 
power  proposed  to  be  employed  on  the  route  and  the  names  of  all  railroads  and 
street  railroads  with  which  the  proposed  road  is  likely  to  compete. 

(d)  The  facts  showing  the  proposed  construction  to  be  required  by  public 
convenience  and  necessity. 

(e)  The  manner  in  which  it  is  proposed  to  finance  the  proposed  construction. 

2.  With  the  petition  shall  be  filed: 

(a)  Proof  of  publication  of  the  certificate  of  incorporation  as  required  by 
Section  9  of  the  Railroad  Law. 

(b)  Map  showing  the  streets,  avenues  and  all  other  places  and  property  in 
which  the  road  is  to  be  constructed. 

(c)  Proof  of  payment  of  the  organization  tax  by  receipt  of  the  State 
Treasurer. 

3.  Notice  of  hearing  in  the  form  prescribed  in  Rule  XX  (3)  shall  be  served  by  the 
applicant,  if  required  by  the  Commission,  upon  railroad  corporations  and  street  rail- 
road corporations  with  which  the  proposed  construction  is  likely  to  compete  at  least 
five  days  before  the  hearing  and  at  or  before  the  hearing  proofs  of  the  service  of  such 
notices  shall  be  filed  with  the  Secretary. 
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RULE  X.  Application  for  Permission  and  Approval  of  the  Commission  under 
Section  53  of  the  Public  Service  Commissions  Law  to  the  Construction  and 
Operation  of  Extensions  of  Street  Surface  Railroads, 

1.  When  application  is  made  for  the  permission  and  approval  to  the  construc- 
tion and  operation  of  extensions  of  a  street  railroad,  in  addition  to  the  matters  re- 
quired by  Rule  VII,  the  petition  shall: 

(a)  State  the  route  of  the  proposed  extension  and  the  name  of  each  rail- 
road and  street  railroad  corporation  with  which  the  proposed  construction  is 
likely  to  compete. 

(b)  State  the  facts  showing  that  such  construction  and  operation  is  necessary 
or  convenient  for  the  public  service. 

(c)  State  the  manner  in  which  it  is  proposed  to  finance  the  construction  of 
the  extension  and  give  the  financial  condition  of  the  applicant  as  defined  in  Rule 
VIII. 

(d)  State  the  motive  power  proposed  to  be  employed  on  the  route,  and  de- 
scribe the  method  of  construction  on  the  proposed  route. 

2.  With  the  petition  there  shall  be  filed: 

(a)  A  certified  copy  of  the  certificate  of  Extension  of  Route  filed  in  the  office 
of  the  Secretary  of  State  with  the  date  of  the  filing  thereof. 

(b)  A  certified  copy  of  the  written  application  for  the  consent  of  the  local 
authorities  to  the  construction  and  operation  of  such  extension,  and  the  consent 
of  the  local  authorities  granted  thereon. 

(c)  An  affidavit  of  an  officer  of  the  company  stating  whether  the  consent  of 
the  abutting  property  owners  has  been  obtained  and  recorded  and  if  recorded  the 
time  and  place  of  record,  or  a  certified  copy  of  the  report  of  the  Commission  ap- 
pointed by  the  Appellate  Division  of  the  Supreme  Court  pursuant  to  Section  174 
of  the  Railroad  Law  and  the  order  of  the  Court  thereon,  if  such  report  and  order 
have  been  made,  and  if  such  consent  or  report  and  order  have  not  been  obtained 
or  made  the  petition  shall  contain  a  statement  to  that  effect. 

(d)  A  map  of  the  said  extension  as -proposed  showing  the  streets,  avenues  and 
all  other  places  and  property  in  or  upon  which  it  is  proposed  to  construct  such 
extension. 

3.  The  published  notice  of  application  and  of  hearing  shall  set  forth  the  names  and 
descriptions  of  the  streets,  roads,  places  and  property  upon  which  it  is  proposed  to  con- 
struct and  operate  such  extension. 

4.  At  the  hearing  proof  must  be  made  that  the  construction  and  operation  of  such 
extension  are  necessary  or  convenient  for  the  public  service,  and  proof  must  be  made 
of  the  bona  fides  of  the  enterprise  and  of  the  financial  ability  of  the  applicant  to  build 
the  extension. 

RULE  XL  Application  for  the  Permission  and  Approval  of  the  Commission  on- 
der  Section  53  or  68  of  the  Act  Except  in  a  Case  Covered  by  Rule  X. 

When  application  is  made  for  permission  and  approval  under  Section  53  or  68  of 
the  Public  Service  Commissions  Law,  except  as  governed  by  Rule  X, 

1.    The  petition  in  addition  to  the  requirements  of  Rule  VII,  shall  state: 

(a)  The  facts  showing  compliance  with  all  provisions  of  law  respecting  the 
organization  of  the  applicant  and  its  right  to  begin  construction  or  exercise  the 
franchise  or  right  for  which  permission  and  approval  are  sought,  and  a  refer- 
ence to  each  and  every  document  filed  with  the  Commission  affecting  the  same. 

(b)  The  financial  condition  of  the  applicant  as  defined  in  Rule  YIII  and 
the  proposed  method  of  financing  the  proposed  construction  or  operation. 

(c)  If  consents  of  property  owners  are  required  to  be  obtained,  whether  such 
consents  have  been  obtained  and  recorded  and  if  recorded  the  time  and  place  of 
record,  or  a  certified  copy  of  the  report  of  the  Commission  appointed  by  the 
Appellate  Division  of  the  Supreme  Court  pursuant  to  Section  174  of  the  Rail- 
road Law  and  the  order  of  the  Court  thereon,  if  any. 

(d)  Whether  the  applicant,  if  a  railroad  corporation  or  street  railroad  cor- 
poration, has  prior  to  June  6,  1907,  received  any  certificate  of  public  convenience 
and  a  necessity  for  any  purpose  and  if  so,  a  certified  copy  of  the  same  should 
be  annexed. 

(e)  If  the  application  is  for  permission  to  exercise  a  franchise  or  right  not 
theretofore  lawfully  exercised,  the  reason  why  such  franchise  or  right  has  not  been 
theretofore  exercised. 
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(f)  The  facU  showing  that  the  construction  or  the  exercise  of  the  franchise 
or  privilege  for  which  the  permission  and  approval  of  the  Commission  are  sought 
is  necessary  or  convenient  for  the  public  service. 

2.  With  the  petition  shall  be  filed  all  documents,  so  far  as  pertinent  to  the  ap- 
plication, enumerated  in  Rule  X,  Subdivision  2,  a,  b,  c,  d. 

3.  At  the  hearing  proof  must  be  made  by  the  applicant  of  full  compliance  with  all 
provisions  of  law  respecting  the  organization  of  the  applicant  and  its  right  to  begin  the 
construction  or  extension  proposed  or  to  exercise  the  franchise  or  privilege  for  which 
the  permission  and  approval  of  the  Commission  are  sought;  and  that  such  construction 
or  the  exercise  of  such  franchise  or  right  is  necessary  or  convenient  for  the  public 
service;  and  in  all  cases  proof  must  be  made  of  the  bona  fides  of  the  enterprise  and 
of  the  financial  ability  of  the  applicant  to  make  the  construction  or  to  operate  or  use 
the  franchise  or  right  in  such  a  way  as  to  benefit  the  public  service. 

RULE  XII.     Application  under  Section  54  or  70  of  the  Act  for  Approval  of 
Assignment,  Transfer  or  Lease  of  Franchise,  Works  or  System. 

When  application  is  made  for  approval  by  the  Commission  of  an  assignment,  transfer 
or  lease  of  the  franchise,  works  or  system  of  an  applicant; 

1.  The  petition  must  be  made  by  all  of  the  parties  to  the  proposed  transaction  and 
in  addition  to  the  requirements  of  Rule  VII  must  state: 

(a)  The  financial  condition  of  each  applicant  as  defined  in  Rule  VIII. 

(b)  In  detail  the  reasons  upon  the  part  of  each  applicant  for  making  the 
proposed  assignment,  transfer,  lease,  contract  or  agreement  and  all  the  facts 
warranting  the  same  and  showing  that  it  is  for  the  benefit  of  the  public  service. 

2.  There  must  be  annexed  to  the  petition  copies  of  the  proposed  assignment,  contract, 
lease  or  agreement,  and  if  any  prior  agreements  have  been  made  between  the  parties 
relating  to  the  same  subject-matter  copies  of  such  agreements  must  be  annexed  to  the 
petition  or  referred  to  therein  as  already  on  file  with  the  Commission. 

RULE  XIII.     Application  under  Section  54  or  70  of  the  Act  for  Authorization  to 
Purchase  or  Acquire  Stock. 

When  an  application  is  made  for  authorization  to  purchase  or  acquire  the  stock 
of  a  corporation, 

1.  The  petition  must  be  made  by  the  corporation  proposing  to  acquire  the  stock 
and,  in  addition  to  the  requirements  of  Rule  VII,  must  set  forth: 

(a)  The  financial  condition  of  the  applicant  and  of  the  corporation  whose 
stock  is  sought  to  be  acquired  or  held,  as  defined  in  Rule  VIII. 

(b)  The  reasons  why  the  applicant  desires  to  make  the  purchase  and  the 
amount  of  such  stock  already  owned  or  held  by  applicant. 

(c)  Price  proposed  to  be  paid  for  the  stock,  the  names  of  the  present  owners 
and  the  terms  of  payment  with  the  market  value  thereof,  with  highest  and  lowest 
price  during  the  period  of  at  least  one  year  prior  to  the  application,  and  dividends, 
if  any,  paid  for  a  period  of  five  years. 

RULE  XIV.     Application  under  Section  55  or  69  of  the  Act  for  Approval  to  the 
Issuance  of  Securities. 

When  application  is  made  for  the  consent  of  the  Commission  to  the  issuance  of  se- 
curities, 

1.    The  petition,  in  addition  to  the  requirements  of  Rule  VII,  shall  set  forth: 

(a)  The  financial  condition  of  the  applicant  as  defined  in  Rule  VIII,  and  a 
description  of  the  road,  plant  or  system  and  equipment  of  the  applicant,  and  a 
statement  of  the  cost  of  existing  property  and  of  the  amount  of  any  of  its 
stock  held  by  other  corporations  and  their  names,  and  the  kinds  of  stock  held  by 
each. 

(b)  A  statement  of  the  amount  and  kind  of  stock  which  the  corporation  de- 
sires to  issue,  and,  if  preferred,  the  nature  and  extent  of  the  preference,  a  state- 
ment of  the  amount  of  bonds,  notes,  and  other  evidences  of  indebtedness  which 
the  corporation  desires  to  issue,  the  terms,  the  rate  of  interest  and  whether  and 
how  to  be  secured,  and  if  to  be  secured  by  a  mortgage  or  pledge,  the  terms  thereof. 

(c)  A  statement  of  the  use  to  which  the  capital  to  be  secured  by  the  issue  of 
such  stock,  bonds,  notes  or  other  evidence  of  indebtedness  is  to  be  put,  with  a 
definite  statement  of  how  much  is  to  be  used  severally  for  the  acquisition  of 
property,  the  construction,  completion,  extension  or  improvement  of  facilities, 
the  improvement  of  its  service,  the  maintenance  of  its  service,  the  discharge  or 
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i 
refunding  of  its  obligations,  and  the  reimbursement  of  moneys  actually  expended 
from  income  or  from  any  other  moneys  in  the  treasury  as  provided  by  Sections 
55  and  69. 

(d)  A  statement  in  detail  of  the  property  which  is  to  be  acquired  with  its 
value,  a  detailed  description  of  the  construction,  completion,  extension  or  im- 
provement of  facilities  set  forth  in  such  a  manner  that  an  estimate  may  be  made 
of  its  cost,  a  statement  of  the  character  of  the  improvement  of  its  service  pro- 
posed, and  of  the  reasons  why  the  service  should  be  maintained  from  its  capital; 
if  it  is  proposed  to  discharge  or  refund  its  obligations  or  to  reimburse  moneys 
actually  expended,  a  statement  of  the  nature  and  description  of  such  obliga- 
tions and  expenditures,  including  the  par  value  of  the  obligations  and  the  amount 
for  which  they  were  actually  sold  and  the  application  of  the  proceeds  and  of  the 
moneys  expended,  showing  when,  to  whom  and  for  what  paid  or  applied. 

(e)  A  statement  showing  whether  any  contracts  have  been  made  for  the 
acquisition  of  such  property,  or  for  such  construction,  completion,  extension  or 
improvement  of  facilities,  or  for  the  reimbursement  of  expenditures,  or  for  the 
disposition  of  any  of  the  stock,  bonds,  notes  or  evidence  of  indebtedness  which 
it  is  proposed  to  issue  or  the  avails  thereof,  and  if  any  such  contracts  have  been 
made,  copies  thereof  should  be  annexed  to  the  petition. 

(f)  A  statement  showing  whether  any  of  the  outstanding  stock  or  bonds 
or  other  obligations  of  the  company  have  been  issued  or  used  in  capitalizing  any 
franchise  or  any  right  to  own,  operate  or  enjoy  any  franchise  or  any  contract  for 
consolidation  or  lease,  and  if  so,  the  amount  thereof  and  the  franchise,  right, 
contract  or  lease  so  capitalized. 

(g)  If  the  stock  is  to  be  issued  by  a  corporation  formed  by  the  merger  or 
consolidation  of  two  or  more  other  corporations,  the  petition  shall  contain  a 
complete  statement  of  the  financial  condition  of  the  corporations  so  to  be  merged 
or  consolidated  of  the  kind  required  by  subdivision  (a)  hereinabove  set  forth, 
and  of  their  capital  stock  at  the  par  value  thereof. 

(h)  The  petition  shall  contain  a  statement  of  other  facts  pertinent  to  the 
application. 

2.  With  the  petition  shall  be  filed: 

(a)  If  application  is  in  regard  to  an  increase  or  reduction  of  capital  stock, 
a  certificate  of  the  proceedings  at  the  meeting  of  stockholders  or  unanimous  con- 
sent of  the  stockholders  as  required  by  the  Stock  Corporations  Law. 

(b)  If  the  application  is  in  regard  to  a  mortgage,  proof  of  the  consent  of 
the  stockholders  under  the  Stock  Corporations  Law  and  the  Railroad  Law. 

3.  The  order  granting  an  application  will: 

(a)  Prescribe  the  purposes  for  which  securities  or  obligations  authorized  or 
the  proceeds  thereof  shall  be  used. 

(b)  Direct  the  applicant  to  report  under  oath  the  sale  or  sales  of  the  se- 
curities or  obligations  authorized,  the  terms  and  conditions  of  sale  and  tbe 
amounts  realized  therefrom. 

(c)  Require  the  applicant  to  make  a  verified  report  at  least  every  six  months 
showing  in  detail  the  use  and  application  by  it  of  the  moneys  bo  realized  until 
such  moneys  shall  have  been  fully  expended. 

RULE  XV.     Application  for  Consent  to  Discontinue  a  Station. 

On  an  application  for  the  consent  of  the  Commission  to  discontinue  a  station, 

1.  The  petition  shall,  in  addition  to  the  matters  required  by  Rule  VII,  state: 

(a)  The  facts  upon  which  the  applicant  relies  for  the  consent. 

(b)  Whether  the  station  is  situated  on  a  line  operated  under  lease  or  other 
agreement. 

(c)  Whether  there  is  any  agreement  with  the  lessor  or  predecessor  as  to  the 
maintenance  of  the  station. 

(d)  Whether  there  is  any  agreement  between  the  applicant  or  its  lessor  or 
predecessor  and  any  person  or  persons,  association  or  corporation  or  municipality, 
with  reference  to  the  maintenance  of  the  station  at  the  point  in  question. 

(e)  Whether  any  application  as  to  the  station  in  question  has  heretofore  been 
made  to  the  Board  of  Railroad  Commissioners  or  to  the  Public  Service  Commission 
for  the  First  District. 

2.  With  the  petition  should  be  filed  certified  copies  of  any  such  agreements  m  are 
not  already  on  file  with  the  Commission. 
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RULE  XVI.     Application  for  Extension  of  Time  to  File  Annual  or  Periodic  Re- 
ports or  Comply  with  an  Order  of  the  Commission. 

When  an  application  is  made  for  extension  of  time  within  which  to  make  and  file 
any  annual  or  periodic  report  with  the  Commission  or  to  comply  with  an  order  of  the 
Commission, 

1.  The  petition,  filed  before  the  expiration  of  the  period  prescribed,  shall  be  set 
forth  in  detail: 

(a)  What,  if  any,  effort  has  been  made  by  the  applicant  to  prepare  such 
report  or  to  comply  with  the  order: 

(b)  Any  facts  tending  to  show  why  the  said  report  cannot  be  made  and  filed 
or  the  order  complied  with  within  the  time  prescribed; 

(c)  Any   other   facts  which   may   make   an   extension   of   time  necessary  or 
proper; 

(d)  The  further  period  of  time  deemed  necessary  by  the  applicant  within 
which  to  make  and  file  such  report  or  to  comply  with  the  order. 

2.  The  Commission  may  direct  a  hearing  upon  said  petition  and  in  that  event  the 
applicant  shall  attend  before  the  Commissioner  presiding  and  produce  such  witnesses 
and  documents  in  the  matter  as  the  Commission  shall  require. 

RULE  XX.     Forms  Prescribed  for  Use. 

Forms  of  papers  shall  be  substantially  as  follows: 

i.     Form  of  Complaint  against  Railroad  or  Street  Railroad  Companies  or  Other 

Common  Carriers. 

To  the  Publio  Service  Commission  for  the  First  District: 

The  complaint  (or  petition)  of  (name  and  address  of  complainant)  respectfully 
shows : 

That  (here  state  the  name  of  person  or  corporation  complained  of)  (and  set  forth 
the  facts  which  complainant  claims  constitute  a  cause  of  complaint,  with  a  statement 
showing  how  the  complainant  is  aggrieved  thereby). 

2.  Wherefore  complainant  asks  (here  state  the  relief  to  which  complainant  believes 
he  is  entitled). 

(Date). 


Complainant's  name  and  address. 
Name  and  address  of  attorney,  if  any. 
a.     Form  of  Order  to  Satisfy  or  Answer  a  Complaint. 


Title. 
See  Rule  III  (2). 


Case  No 

Complaint  Order. 


The  complaint  herein 
having  been  received  and  filed: 

Ordered:  That  the  matter  therein  complained  of  be  satisfied  or  that  the  charges  be 
answered  in  writing  by  the  said  company  within  ten  days  from  the  service  upon  it  of 
a  certified  copy  of  this  order  and  of  a  copy  of  the  complaint. 

3.     Form  of  Notice  of  a  Hearing. 


Title.  1       Case  No 

See  Rule  III   (2).  |       Notice  or  Hearing. 


Please  Take  Notice  that  the  Public  Service  Commission  for  the  First  District  will 
give  a  hearing  in  the  above  entitled  matter  on  (day  of  week)   (day  of  month)  at 
o'clock  m.,  at  the  offices  of  the  Commission,  at  No.  154  Nassau  Street,  Borough 

of  Manhattan,  City  of  New  York,  or  at  such  other  time  and  place  to  which  the  samte 

may  be  adjourned. 

By  the  Commission, 

Secretary. 
To 


6126  RULES    PUB.    SERVICE  COMm'n    1ST   DISTRICT.  *W"*  17' 


4*     Form  of  Acknowledgment  by  a  Company  of  Receipt  of  an  Order  of  the  Com- 
mission, as  Required  by  Section  33  of  the  Public  Service  Commissions  Law. 

Case  No 

Acknowledgment  of 
Receipt  of  Order. 


Title. 
See  Rule  III   (2). 


PUBLIC  SERVICE  COMMISSION: 

You  are  hereby  notified  that  a  certified  copy  of  an  order  in  the  above  entitled  matter 
adopted  by  the  Public  Service  Commission  for  the  First  District  on  (date)  was  received 
by  the  Company  on  the  day  of  , 

19 
Dated,  ,  19 

(Signed)      ..; 

Name  and  title  of  officer  as  re- 
quired by  Section  23. 

County  of  J* 

On  this  day  of  ,  19        ,  before  me  personally  came 

,  to  me  known,  and  known  to  me  to  be  the  (title  of 
officer)   of  the  Company  and  the  person  who 

signed  the  foregoing  notice,  and  he  duly  acknowledged  to  me  that  he  signed  the  same. 


City  of  New  York,     . 

'        '88. 


Commissioner  of  Deeds 
or 
Notary  Public. 


5.     Form  of  Published  Notice  of  Hearing  (See  Rule  VII  [a]). 

Case  No 

Published  Notice  of 
Hearing. 


Title. 
See  Rule  III   (2). 


NOTICE  is  hereby  given  that  the  application  of  (name  of  applicant  in  full)  for  the 
(approval,  determination,  consent,  permission,  certificate,  or  authorization)  of  the  Public 
Service  Commission  for  the  First  District  to  (here  state  the  nature  of  the  consent 
asked  for)  will  be  heard  by  said  Commission  at  its  office,  154  Nassau  Street,  Borough 
of  Manhattan,  New  York  City,  on  the  day  of  at 

o'clock  in  the  noon. 

Dated 

(Name  of  applicant.) 

6.     Form  of  Application  for  Approval  of  Expenditures  Out  of  the  Proceeds  of  the 
Authorized  Sale  of  Stock,  Bonds,  Notes  or  Similar  Evidences 

of  Indebtedness. 


Title.  y    Case  No. 

See  Rule  III   (2). 


) 


Public  Service  Commissions,  First  District: 

APPLICATION  is  hereby  made  by  the Company  for  the  approval 

and  consent  of  the  Commission  to  the  expenditure  of  the  sum  of  $ from  the 

proceeds  of  the  sale  of ,  par  or  face  value,  of  the  (stock),  (bonds),  (notes, 

etc.)  issued  by  the  said  company  in  accordance  with  the  provisions  of  the  Order  of  the 

Public  Service  Commission  for  the  First  District,  dated ,  19 

the  said  expenditure  to  be  for  the  purposes  specified  in  the  statement  annexed  hereto 
(marked  Schedule  "A")  and  made  a  part  of  this  application. 

The  undersigned  hereby  certifies 

(a)  that  the  amount  to  be  expended  for  each  and  every  item  in  the  statement 

hereunto  annexed    (Schedule  "A")    represents  the  actual  and  reasonable 
charge  for  the  property  received  or  service  or  labor  performed; 

(b)  that  no  such  item  is  in  whole  or  in  part  directly  or  indirectly  for  the  replace- 

ment, renewal  or  repair  of  any  part  of  the  fixed  capital  of  the  company 
as  such  fixed  capital  is  defined  in  the  accounting  rules  of  the  Commission; 

(c)  that  no  such  item  is  in  whole  or  in  part  directly  or  indirectly  in  substitution 

of  any  lost,  wasted  or  expired  capital; 


J 
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'(d)  that  no  such  item  is  properly  chargeable  to  income,  and 
(e)  that  the  proposed  expenditure  represents  a  real  increase  in  the  fixed  capital 

of  the  company  over  and  above  all  proper  allowances  for  expired  capital  of 

every  kind. 

Company 

By 

(Schedule  "A"  Annexed) 
(New  subdivision  added  and  effective  May  21,  1912) 

AMENDMENT   OF   RULES   OF    PROCEDURE    AND   REGULATIONS   GOVERNING 
MATTERS  BEFORE  THE  COMMISSION— STANDARD  CLAUSES- 
ADDITIONAL  RULES— REPEAL  OF  RULE  XIV, 

SUBDIV.  3. 

[The  Commission  on  October  31,  1911,  upon  the  report  and  recommendation  of  Com- 
missioner Maltbie,  adopted  the  following  resolution  prescribing  standard  forms  of  clauses 
to  govern  applications  relative  to  the  issuance  of  stock,  bonds,  notes  and  other  evidences 
of  indebtedness,  including  the  approval  of  mortgages: 

Resolved:  That  the  said  proposed  standard  clauses  and  rules  as  set  out  in  the 
report  be  approved  and  adopted  as  amendments  to  the  Rules  of  Procedure  and  Regu- 
lations governing  matters  before  the  Commission;  that  subdivision  3  of  Rule  XIV  of 
the  Rules  of  Procedure  and  Regulations,  as  adopted  on  July  29,  1910,  be,  and  the  Bame 
is,  hereby  repealed,  as  of  this  date;  that  the  said  additional  rules  as  set  forth  in  the 
report,  be  subdivisions  1,  2,  3,  4  and  5  of  Rule  XXI,  and  that  the  said  standard  clauses 
be  subdivision  6  of  Rule  XXI,  all  as  more  fully  shown  in  the  said  report. 

In  recommending  the  adoption  of  these  standard  forms  and  the  additional  rules  relative 
thereto,  the  report  by  Commissioner  Maltbie  said: 

"Since  the  enactment  of  the  Public  Service  Commissions  Law  in  1907,  this  Com- 
mission has  received  and  passed  upon  a  considerable  number  of  applications  relating 
to  the  issuance  of  stocks,  bonds,  notes  and  other  evidences  of  indebtedness  and  the 
approval  of  mortgages.  The  orders  issued  in  the  various  cases  have  covered  many 
phases  of  the  subject.  Numerous  suggestions  have  been  made  from  time  to  time  as  to 
the  form  of  these  orders  and  as  to  conditions  which  should  be  applied  to  different 
cases.  Gradually  the  practice  of  the  Commission  has  crystallized  until  it  is  now  pos- 
sible to  recommend  the  adoption  of  certain  standard  clauses  and  of  rules  relating  thereto. 
Naturally,  each  case  presents  its  peculiar  set  of  facts  and  the  order  should  be  drawn 
with  these  in  mind.  The  clauses  recommended  for  adoption  allow  such  latitude  but 
provide  for  the  application  of  the  same  general  principles  to  all  applications  in  the 
same  class.'1] 

RULE  XXI.     STANDARD   CLAUSES    FOR   ORDERS   APPROVING    ISSUANCE    OF 

STOCK,  BONDS  AND  OTHER  OBLIGATIONS. 

1.  Orders  for  Approval  of  Stock. — All  orders  submitted  to  the  Commission  for  the 
approval  of  stock  shall  contain  standard  clauses  1,  2,  10,  11,  12  and  14.  (See  subdiv. 
6,  Rule  XXI.) 

2.  Orders  for  Approval  of  Mortgage. — All  orders  submitted  to  the  Commission  for 
the  approval  of  a  mortgage  shall  contain  standard  clauses  3,  13  and  14.  (See  subdiv. 
6,  Rule  XXI ) . 

3.  Orders  for  Approval  of  Bonds. — All  orders  submitted  to  the  Commission  for  the 
approval  of  bonds,  notes  or  other  evidences  of  indebtedness  shall  contain  standard  clauses 
4,  5  or  6-a,  6,  8  or  9,  10,  11,  12  and  14.     (See  subdiv.  6,  Rule  XXI.) 

4.  Orders  for  Public  Sale  of  Securities. — Every  order  submitted  to  the  Commission 
for  approval  which  provides  for  the  public  sale  of  securities  shall  contain  clause  7. 
(See  subdiv.  6,  Rule  XXI.) 

5.  Compliance  with  Rules. — The  Secretary  shall  advise  the  Commission  before  the 
adoption  of  an  order  approving  a  mortgage  or  the  issuance  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  that  the  above  rules  have  been  complied  with. 

6.  Forms  Prescribed  by  Above  Subdivisions  of  Rule  XXI. 

Clause  1.    Certificate  of  Necessity — Stock. 

Section  Application  having  been  made  to  the  Public  Service  Commission 

for  the  First  District  by 

Company  under  provisions  of  the   [Railroad  Law]    [Public  Service  Commissions  Law] 
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for  the  consent  of  the  Commission  to  the  issuance  by  said  company  of 

capital    stock   to   the   amount   of dollars    ( $  ) , 

par  value,   and  a   hearing  having  been   duly    held   upon   said   application  before  the 

Commission,  Honorable presiding;  and  it  appearing  to  the 

Commission  that  the  authorized  capital  stock  of  the  said 

Company  has  been  duly  increased  from 

dollars    ($  )    to dollars    ($  ) 

of   which dollars    ( $  ) ,   par  value, 

have  been  issued  and  are  outstanding;  and  it  being  now  the  opinion  of  the  Commission: 

(1)  That  the  money  to  be  procured  by  a  further  issue  of  stock  is  reasonably  re- 
quired for  [acquisition  of  property],  [construction,  completion,  extension  or  improve- 
ment of  its  facilities,  plant  or  distributing  system],  [discharge  or  lawful  refunding  of 
its  obligations]  or  [reimbursement  of  moneys  actually  expended  from  income  or  from 
other  moneys  in  the  treasury  of  the  corporation  not  secured  by  or  obtained  from  the 
issue  of  stocks,  bonds,  notes,  or  other  evidence  of  indebtedness  of  such  corporation, 
for  the  [[acquisition  of  property,  construction,  completion,  extension  or  improvement 
of  its  facilities,  plant  or  distributing  system  or  discharge  or  lawful  refunding  of  its 
obligations]]],  and  particularly  for  the  purposes  which  are  hereinafter  stated  in  this 
order,  and 

(2)  That  said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to  operating 
expenses  or  to  income; 

Clause  2.    Authority  to  Issue — Stock 

Section  .     It  is  Ordered,  that  the 

Company    be    and    hereby    is    authorized    to    issue    its stock   to 

the  amount  of dollars    ( $  ), 

par  value;  that  all  the  stock  hereby  authorized  shall  be stock 

of  said  company  to  be  issued  for  money 

and  that  the  proceeds  thereof  shall  be  applied  only   to  the  following  purposes,  that 
is  to  say: 

(1)  For  acquisition  of  property  described  as  follows: 

$ 

(2)  For  acquisition  of  property  to  replace  prop-     $ 
erty  of  the  company,  the  property  so  acquired  being 
described  as  follows: 

: $ 

(3)  For  maintenance  of  service, $ 

(4)  For  discharge   or   refunding   of   obligations 
of  the  company  incurred  for: 

(a)  Acquisition  of  property $ 

(b)  Construction,  completion,  extension  or 
improvement  of  its  facilities,  plant  or  distributing 
system $ 

(c)  Maintenance  of  service $ 

(d)  Replacement  of  property  of  the  com- 
pany      $ 

(5)  For     reimbursement     of     moneys     expended 
from  income  or  such  other  moneys  in  the  treasury  for: 

(a)  Acquisition  of  property $ 

(b)  Construction,  completion,  extension  or 
improvement  of  its  facilities,  plant  or  distributing 
system $ 

(c)  Discharge  of  its  obligations $ 


Total $ 

Clause  3.    Approval  of  Mortgage. 
Section  Application   having  been   made  to  the  Public  Service  Commission 

for  the  First  District  by 

Company  under  provisions  of  the   [Railroad  Law]    [Public  Service  Commissions  Law] 
for  the  consent  of  the  Commission  to  the  execution  and  issuance  by  said  company  of 

a  mortgage  to ,  as  trustee,  and  a 

hearing    having    been    duly     held    upon     said     application    before     the    Commission. 
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Honorable presiding;   and  it  appearing  to  the  Commission  that 

the  owners  of  capital  stock  of  said Company 

to  an  amount  equal  to  that  required  by  the  statute  have  consented  to  the  issuance  of 
said  mortgage; 
Section  .    It  is  Obdebed  that  the  Public  Service  Commission   for  the  First 

District  does  hereby  consent  to  the  issuance  and  execution  by  said 

Company   unto   said 

trustee,  of  a mortgage,  said  mortgage  to  be  dated  as  of  the 

day  of ,   191 . . ,  to  secure  an  issue  of 

dollars   ( $  )    of  bonds  of  said 

Company,  said  bonds  to  be  dated  as  of  the 

day  of ,  191 . . ,  and  to  be  payable  on  the day  of 

,    19 .... ,   redeemable   at (     )  _  per   cent,   of   the   par   value 

thereof  and  accrued  interest,  and  the  said  bonds  to  bear  interest  at (     ) 

per  cent,  per  annum,  payable annually  upon  the  terms  and  conditions  in 

said  mortgage  set  forth  and  contained.     The  form  of  such  mortgage  submitted  by  said 

Company  to  the  Commission 

is  hereby  approved  and  ordered  filed  and  properly  identified  by  re- reference  thereon 
to  the  resolution  under  authority  of  which  this  order  is  issued.  Said  company,  how- 
ever, shall  have  no  right  or  authority  to  issue  any  bonds  pursuant  to  the  terms  of  said 
mortgage  except  as  hereafter  authorized  by  the  Commission. 

Clause  4.    Certificate  of  Necessity — Bonds,  Etc. 

Section  Application   having  been  made  to  the  Public   Service  Commission 

for  the  First  District  by ' % 

Company  under  provisions  of  the  [Railroad  Law]  [Public  Service  Commissions  Law] 
for  the  consent  of  the  Commission  to  the  issuance  by  said  company  of  [bonds]   [notes] 

[or  other  evidence  of  indebtedness]  to  the  amount  of 

dollars  ($  ),  face  value,  said  [bonds]   [notes,  etc.]  to  be  payable  on  the 

day  of ,    19 .... ,  and  to  bear  interest  at (     ) 

per  cent,  per  annum,  payable   annually  and  secured  by  a 

mortgage  upon  all  the  property  of  the  company;  and  a  hearing  having  been  duly  held 

upon  said  application  before  the  Commission,  Honorable 

presiding;  and  it  being  now  the  opinion  of  the  Commission: 

(1)  That  the  money  to  be  procured  by  the  issue  of  said  [bonds]    [notes]    [or  other 

evidence   of   indebtedness]    of   the    said Company 

to  the  amount  of dollars    ( $  )    face  value, 

payable  at  a  period  of  more  than  twelve  months  after  the  date  thereof,  is  necessary  to 
and  reasonably  required  by  said  company  for  the  [acquisition  of  property],  [con- 
struction, completion,  extension  or  improvement  of  its  facilities,  plant  or  distributing 
system],  [improvement  or  maintenance  of  its  service],  [discharge  or  lawful  refunding 
of  its  obligations]  or  [reimbursement  of  moneys  actually  expended  from  income  or 
from  other  moneys  in  the  treasury  of  the  corporation  not  secured  by  or  obtained  from 
the  issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  of  such  corpora- 
tion, for  the  [[acquisition  of  property,  construction,  completion,  extension  or  im- 
provement of  its  facilities,  plant  or  distributing  system  or  discharge  or  lawful  re- 
funding of  its  obligations]]],  and  particularly  for  the  purposes  which  are  hereinafter 
stated  in  this  order;  and 

(2)  That,  except  as  to  the  following  specified  amounts  of  said  [bonds],  [notes], 
[or  other  evidence  of  indebtedness]  authorized  to  be  issued  hereunder  to  procure  money 
for  the  purposes  following,  to  wit: 

$ ,  or  so  much  thereof  as  may  be  necessary  to  pay 

expenses  of  sale  and  make  up  discount; 

$ for  maintenance  of  service: 

$ for  acquisition  of  property  to  replace  property  of 

the  company; 

$ ,  or  so  much  thereof  as  in  the  opinion  of  the  Com- 
mission may  be  necessary,  to  discharge  or  refund  obligations  of  the  company 
incurred  for  [maintenance  of  service]  [acquisition  of  property  to  replace  prop- 
erty of  the  company], 

said  purposes  are  not  in  whole  or  in  part  reasonably  chargeable  to  operating  expenses 

or  to  income; 
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CLAUSE  5.      AUTHORITY  TO  ISSUE  BONDS,  ETC. 

Section  It  is  Ordered,  that  the  Public  Service  Commission  for  the  First 

District  does  hereby  authorize  the  issue  by  the  said 

Company    of ..dollars 

($  )    face  value  of  principal  of  [bonds]    [notes]    [or  other  evidence  of 

indebtedness]    of  said  company,  maturing  the day  of 

19. ... ,  redeemable  at  any  time  after  the day  of ,   19 ,  at 

(     )    per   cent,    of   the    par   or    face   value   thereof   besides   accrued 

interest,  and  to  bear  interest  at (      )    per  cent,   per  annum,   payable 

annually  under  and  in  pursuance  of  the  terms  of  the  mortgage  hereby 

approved,  to  be  made  and  executed  by  the  said 

Company  to ,  as  trustee. 

Clause  5a.    Authority  to  Issue  Bonds,  Etc. 

Section  .     It  is  Ordered,  that  the  Public  Service  Commission  for  the  First 

District  does  hereby  authorize  the  issue  by  the  said 

Company  of dollars    ($  ) 

face   value    of    principal    of    [bonds]     [notes,    etc.]    of    said    company,    maturing  the 

day  of   ,  19 .... ,  redeemable  at  any  time  after  the 

day  of    ,   19 ,  at (      )    per  cent,  of  the  par  or 

face  value  thereof  besides  accrued  interest  and  to  bear  interest  at 

(  )  per  cent,  per  annum,  payable ,  annually,  under  and  in  pur- 
suance of  the  terms  of  the  mortgage  heretofore  and  on day  of 

,    191 . .,    made   and    executed    by    the.  said 

Company  to  the ,  as 

trustee. 

Clause  6.    Purposes  of  Issue. 

Section  It  is  Ordered,  that  said  issue  of   [stock]    [bonds]    [notes,  etc.]  is 

authorized  upon  the  conditions  following  and  not  otherwise,  to  wit: 

First:     That    the    said Company 

shall  sell  the  said  [bonds]  [notes,  etc.]  hereby  authorized  so  as  to  net  the  said  com- 
pany not  less  than (     )    per  cent,  of  the  par  value  of  the  principal 

thereof  besides  interest  accrued  thereon,  and'  that  the  proceeds  thereof  shall  be 
applied  only  to  the  following  purposes,  that  is  to  say: 

(1)  For  acquisition  of  property  described  as  follows: 

$ 

(2)  For  acquisition  of  property  to  replace  prop- 
erty of  the  company,  the  property  so  acquired  being 
described  as  follows: 

..; , $ 

(3)  For  maintenance  of   service, $ 

(4)  For  discharge  or  refunding  of  obligations 
of  the  company  incurred  for: 

(a)  Acquisition   of    property $ 

(b)  Construction,  completion,  extension  or 
improvement  of  its  facilities,  plant  or  distribu- 
ting   system     $ 

(c)  Maintenance  of  service $ 

(d)  Replacement  of  property  of  the  com- 
pany      $ 

(5)  For  reimbursement  of  moneys  expended 
from  income  or  such  other  moneys  in  the  treasury 
for: 

(a)  Acquisition   of   properly $ 

(b)  Construction,  completion,  extension  or 
improvement  of  its  facttties,  plant  or  distribu- 
ting   system     $ 

(c)  Discharge  of  its  obligations $ 

(6)  For  expenses  of  sale  of  bonds  hereby  au- 
thorized and  to  make  up  the  discount  or  deficiency, 
if  any,  in  the  amount  realized  from  the  sale  to  net 

not  less  than (     )   per  cent,  of  par  of 

the   bonds   sold   for   the   purposes   specified   in   sub- 
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divisions (     )     and (     ) 

of  Section (     )   and  to  be  applied 

pro  rata  for  the  purposes  therein  stated,  not  exceed- 
ing the  sum  of $ 


Total $ 

Clause  7.    Public  Sals  of  Seoubtties. 

Second:  That  no  [bonds]  [notes,  etc]  authorized  hereunder  -shall  be  sold  by 
the  company  for  less  than (  )  per  cent,  of  par  with  interest  ac- 
crued thereon,  unless  the  same  shall  be  first  offered  to  public  subscription  as  therein 
provided.    Whenever   the   company  shall   desire   to   sell    [bonds]    [notes,   etc.]    issued 

hereunder    except   for    not    less    than (     )    per    cent,    of    par    and 

accrued  interest,  the  treasurer  of  the  company  shall  invite  proposals  for  the  purchase 
of  such  [bonds]  [notes,  etc.]  by  public  advertisement  for  not  less  than  once  a  week 
for  four  successive  weeks  in  at  least  four  daily  newspapers  published  in  the  City 
of  New  York  and  shall  award  the  same  to  the  highest  bidder  or  bidders  therefor. 
The  said  proposals  shall  only  be  publicly  opened  by  the  treasurer  of  the  company  and 
in  the  presence  of  the  Public  Service  Commissioners  for  the  First  District  or  such 
of  them  as  shall  attend  at  the  time  and  place  specified  in  such  public  advertisement. 
It  shall  be  a  condition  of  said  sale  (and.  the  advertisement  calling  for  proposals 
therefor  shall  so  declare)  that  any  bidder  may  bid  for  all  or  none  of  said  bonds 
at  one  price,  or  for  all  or  any  portion  at  one  price,  or  for  portions  at  different 
prices,  and  any  bidder  who  shall  bid  for  a  portion  of  said  [bonds]  [notes,  etc.]  may 
be  required  to  accept  a  part  of  the  portion  bid  for  by  him  at  the  same  rate  as  may 
be  specified  in  his  bid,  and  any  bid  which  conflicts  with  this  condition  may  be  re- 
jected; and  if  the  board  of  directors  deem  it  to  be  in  the  interest  of  the  company 
so  to  do,  they  may  award  the  [bonds]  [notes,  etc.]  to  the  bidder  offering  the  highest 
price  for  ail  or  a  number  of  the  said  [bonds]  [notes,  etc.],  and  provided  also  that  if 
the  board  of  directors  deem  it  to  be  in  the  interest  of  the  company  they  may  reject 
all  bids.  The  board  of  directors  may  prescribe  Such  other  conditions  incident  to  and 
providing  for  the  proposal  for  the  purchase  of  [bonds]   [notes,  etc.]  as  it  may  see  fit. 

Clause  8.    Sinking  Fund  And  Payments. 

Third:     That  to  provide  for said 

Company  shall  establish  and 

maintain  a  cumulative  sinking  fund,  and  that  for  said  purpose  said  company  shall 

pay  in  cash  into  said  fund  out  of  revenue  at  least 

dollars    ($  ) ,  beginning  on  the day  of , 

191 . . ,  and  on  the day  of in  each  and  every  year 

thereafter,    and    continuing   until    the day    of ,     19. . . ., 

or  until  said  fund  with  accumulations  shall  have  aggregated 

dollars  ( $  ) .     Said  company  shall  use  the  cash  funds 

in  said  sinking  fund'  for  the  acquisition,  at  the  authorized  price,  of  issue,  of  bonds 
issued  by  said  company  directly  to  said  fund.  Said  company  shall,  if  there  are 
cash  funds  in  said  sinking  fund  not  either  used  or  required  for  the  purchase  of 
bonds,  as  hereinbefore  provided,  use  such  funds  for  the  purchase  of  bonds  in  the  follow- 
ing  manner:     Between and of    each    year 

said  company  shall  cause  an  advertisement  to  be  inserted  in  at  least  two  newspapers 
pf  general  circulation  published  in  the  Borough  of  Manhattan,  City  of  New  York, 
once  in  each  week  for  four  successive  weeks,  that  the  company  will   purchase  upon 

for  the  sinking  fund  to  the  extent  of  the  cash  sinking  fund  in 

its  hands,  bonds  of  said  company  then  outstanding,   at  the   lowest   price  for  which 

the  same  shall  be  offered,  not  exceeding (     )  per  cent,  of  the  par 

value   thereof,    besides    interest    accrued    thereon.     Upon 

said  company  shall  apply  the  cash  in  sinking  fund  then  in  its  hands  to  the  purchase 
of  bonds  of  said  company  with  unmatured  coupons  attached  tendered  to  it  as  afore- 
said, at  not  exceeding (     )    per  cent,  of  the  face  value  thereof,  besides 

the  interest  accrued  thereon,  giving  preference  in  said  purchases  to  the  bonds  which 
shall  be  offered  at  the  lowest  price;  and  in  case  bonds  shall  be  offered  by  two  or 
more  holders  at  the  same  price,  to  an  amount  in  the  aggregate  exceeding  the  cash 
in  sinking  fund  applicable  thereto,  then  giving  preference  to  such  bonds  in  the  order 
of  the  date  of  the  reception  by  said  company  of  the  offer  to  sell  the  same.    If  there 
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are  any  cash  funds  in  said  sinking  fund  not  used  or  required  for  the  acquisition  of 
bonds,  as  hereinbefore  provided,  said  company  may  invest  said  funds  or  any  portion 
thereof  in  such  manner  and  under  such  conditions  as  may  be  approved  by  the  Public 
Service  Commission  for  the  First  District.  Any  cash  funds  remaining  in  the  sinking 
fund  after  application  as  hereinbefore  provided  shall  be  deposited  in  bank  in  a  sep- 
arate fund.  All  bonds  and  coupons  acquired  for  the  sinking  fund  shall  be  stamped 
as  irrevocably  belonging  to  the  sinking  fund  and  shall  not  again  be  issued.  Said 
coupons  shall  be  detached  when  and  as  said  coupons  become  due  and  payable  and 
shall  be  delivered  to  the  treasurer  of  said  company  as  evidence  that  the  respective 
amounts  have  been  paid  into  the  said  sinking  fund,  and  said  company  shall  pay  into 
said  sinking  fund  the  amounts  indicated  by  said  coupons  when  and  as  they  become 
due  and  payable. 

Clause  9.    Amortization  Fund. 

Fourth:  That  all  discounts,  commissions  and  expenses  in  connection  with  the 
approval,  issuance  and  sale  of  the  said  [bonds]    [notes,  etc.]   authorized  to  be   issued 

under  this  order  not  to  exceed , dollars 

($  )    shall    be    amortised    out    of   the    income    of    the    company    before    the 

day  of ,  19. . . .,  by  the  payment  of  [a  monthly] 

[an    annual]    installment,    so    long    as    may    be    necessary,    of    an    amount    not    less 

than ,  such  [monthly]   [annual]  installment  to 

begin 

Clause  10.    Accounts,  Reports  and  Audit. 

Fifth:  That  said  company  shall  keep  separate,  true  and  accurate  accounts  show- 
ing the  receipt  and  application  in  detail  of  the  proceeds  of  the  sale  or  disposal  of 
the  [stock]  [bonds]  [notes,  etc.]  hereby  authorized  to  be  issued]  and  on  or  before  the 
tenth  day  of  each  month  the  company  shall  make  verified  reports  to  the  Commission 
stating  the  sale  or  sales  of  said  [stock]  [bonds]  [notes,  etc]  during  the  previous 
month,  the  terms  and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the  use 
and  application  of  such  moneys;  and  said  accounts,  vouchers  and  records  shall  be  open 
to  audit  and  may  be  audited  from  time  to  time  by  accountants  and  examiners  desig- 
nated for  such   purpose  by  the  Commission. 

Clause  11.    Withdrawal  of  funds  on  Approval. 

Sixth:     That    none    of    the    proceeds    of    the    aforementioned     [stocks],     [bonds], 

[notes,  etc.]  hereby  authorized  for  the  purposes  specified  in  subdivision of 

paragraph of  section of  this  order,  other  than  the  receipts 

on  account  of  accrued  interest,  shall  be  expended  by  the  said  company  for  the  purposes 
specified  therein  until  a  properly  itemized  bill  for  each  proposed  expenditure  shall  hare 
been  submitted  to  the  Commission  by  the  company  with  the  certificate  of  one  of  its 
officers  that  such  expenditure  represents  a  real  increase  in  its  fixed  capital  as  defined 
in  the  accounting  rules  of  the  Commission  and  not  a  replacement  of  any  part  of 
such  fixed  capital  or  a  substitution  for  wasted  capital  or  other  loss  properly  chargeable 
to  income,  and  until  such  bill  shall  have  been  approved  by  the  Commission. 

Clause  12.    Limit  of  Authority. 

Seventh:  That  the  authority  hereby  given  to  issue  such*  [stock]  [bonds]  [notes, 
etc.]  shall  apply  only  to  [stock]  [bonds]  [notes,  etc.]  issued  by  the  said  company 
on  or  before  the  [thirtieth  day  of  June]   [thirty-first  day  of  December],  191. .. 

Clause  13.    Filing  of  Mortgage. 

Eighth:  That  a  duplicate  original  of  the  mortgage  consented  to  and  authorised 
as  aforesaid  upon  execution  thereof  be  filed  by  the  petitioner  with  the  Secretary  of 
this  Commission. 

Clause  14.    Acceptance  of  Orders. 

Section  .     It  is  Ordered,  that  this  order  take  effect  on  the 

day  of ,  191 .. ,  and  except  as  provided  in  the 

paragraph  of   section limiting  the  duration  of  the  authority  to  issue 

such  [stock]  [bonds]  [notes,  etc.]  herein  granted,  continue  in  force  until  otherwise 
ordered  by  the  Commission,  and  that  within  ten  days  after  service  upon  it  of  * 
copy  of  this  order  said  company  notify  the  Commission  whether  the  terms  of  this 
order  are  accepted  and  will  be  obeyed. 
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RULES  OF  PRACTICE  BEFORE  THE  PUBLIC  SERVICE  COMMISSION,  SECOND 
DISTRICT,  STATE  OF  NEW  YORK,  ADOPTED  AND  PRESCRIBED  BY  THE 
COMMISSION,  PURSUANT  TO  SECTION  TWENTY  OF  THE  PUBLIC  SERVICE 
COMMISSIONS  LAW. 

RULE  I. 

General  sessions. — The  general  sessions  of  the  commission  for  hearings  will  be  held 
at  its  hearing  room  in  the  Capitol  at  Albany,  at  two  o'clock  in  the  afternoon  of 
the  days  appointed  for  hearings.  Special  Sessions  may  be  held  at  other  times  and 
places   when   ordered   by   the   commission. 

RULE  2. 

Complaints. — No  particular  form  of  complaint  is  required.  The  name  of  the  cor- 
poration complained  against  must  be  stated  in  full  and  the  full  name  and  post 
office  address  of  the  complainant,  with  the  full  name  and  address  of  his  attorney  or 
counsel,  if  any,  must  be  given.  The  act  or  omission  complained  of  together  with  the 
facts  and  conditions  generally  relating  thereto  must  be  stated  with  precision,  and  if 
such  act  or  omission  is  claimejd  to  be  a  violation  of  any  statute,  attention  should  be 
called  to  the  section  of  the  statute  relied  upon.     Complaints  need  not  be  verified. 

RULE  3. 

Complaints  under  subdivision  a,  section  48  of  the  public  service  commissions 
law. — Upon  the  presentation  of  a  complaint,  the  charges  in  which  are  of  such  a  nature 
as  to  admit  of  satisfaction  under  the  provisions  of  subdivision  2,  section  48  of  the 
public  service  commissions  law,  an  order  will  be  made  as  of  course  and  served  with  a 
copy  of  the  complaint  upon  the  person  or  corporation  complained  against,  requiring 
that  the  matters  complained  of  be  satisfied  or  that  the  charges  be  answered  in  writing, 
within  twenty  days  from  the  day  of  the  Bervice  of  the  order.  A  shorter  time  for  satis- 
faction  or  answer  may   he  specified. 

RULE  4. 

Answers  to  complaints  under  subdivision  a,  section  48  of  the  public  service 
commissions  law. — The  person  or  corporation  complained  against  must  make  satisfac- 
tion in  the  manner  provided  by  statute,  and  notify  the  commission  or  make  answer 
within  the  time  specified  in  the  order.  The  original  answer  must  be  filed  with  the  secre- 
tary of  the  commission  at  Albany,  and  a  copy  thereof  be  served  by  the  person  or  cor- 
poration answering  upon  the  complainant,  either  personally  or  by  mail.  Proof  of 
service  of  such  copy  must  be  filed  with  the  secretary  of  the  commission  and  the  com- 
plainant must  forthwith,  upon  receipt  of  such  copy,  notify  the  secretary  of  such 
receipt. 

RULE  5. 

Hearings  upon  answer  to  complaints  under  section  48  of  the  public  service 
commissions  law. — After  the  filing  of  answer  to  a  complaint  as  provided  in  Rule  4,  a 
time  and  place  for  a  hearing  upon  the  issue  made  will  be  appointed,  notice  of  which 
will  be  served  upon  all  parties,  and  the  proceedings  thereafter  will  be  as  the  com- 
mission shall  from  time  to  time  direct. 

RULE  6. 

Other  complaints,  including  those  under  section  27,  subdivision  J,  of  the  public 
service  commissions  law. — Complaints  which  in  the  opinion  of  the  commission  are  not 
of  sueh  nature  as  to  permit  their  satisfaction  under  the  provisions  of  section  48  of  the 
public  service  commissions  law  may  be  investigated  by  it  in  such  manner  as  it  deems 
proper,  without  notice  to  the  person  or  corporation  complained  against.  A  copy  of  the 
complaint  and  of  the  report,  if  any,  upon  the  ex  parte  investigation,  may  be  served 
by  mail  upon  the  party  or  corporation  complained  against,  who  will  be  required  to 
make  answer  to  the  same  within  twenty  days.  Upon  the  receipt  of  such  answer  a  time 
and  place  may  be  appointed  for  a  public  hearing  upon  the  complaint  and  answer,  no- 
tice of  which  will  be  served  by  mail  to  all  parties,  and  the  proceedings  thereafter  will 
be  as  the  commission  shall  from  time  to  time  direct. 

RULE  7. 

Answers. — An  answer  must  specifically  admit  or  deny  the  material  allegations  of  the 
complaint.  If  any  or  all  of  the  allegations  of  the  complaint  are  denied,  the  answer 
must  set  forth  the  facts  as  claimed  to  be  by  the  party  answering. 
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RULE  8. 

Notice  in  nature  of  demurrer. — A  person  or  corporation  complained  against,  who 
deems  the  complaint  insufficient  to  show  a  breach  of  legal  duty,  may,  instead  of  an- 
swering .  or  formally  demurring,  serve  on  the  complainant  and  the  commission  notice 
that  it  demands  a  hearing  on  the  complaint,  and  in  such  case  the  facts  stated  in  the 
complaint  will  be  deemed  admitted.  Upon  receiving  such  notice  of  hearing  a  time  and 
place  for  the  same  will  be  appointed,  notice  of  which  will  be  served  upon  all  parties. 
Filing  an  answer,  however,  will  not  be  deemed  an  admission  of  the  sufficiency  of  the 
complaint,  but  a  motion  to  dismiss  for  insufficiency  may  be  made  at  the  hearing. 

RULE  9. 

Amendments. — Amendments  to  any  complaint,  petition,  answer,  or  other  paper  filed 
in  any  proceeding  or  investigation,  may  be  allowed  by  the  commission  in  its  dis- 
cretion. 

RULE  10. 

Adjournments  and  extensions  of  time. — Adjournments  and  extensions  of  time  may 
be  granted  upon  the  application  of  any  party  in  the  discretion  of  the  commission.  Ap- 
plications for  extensions  of  time  should  be  accompanied  by  an  affidavit  showing  a 
necessity  therefor. 

RULE  11. 

Stipulations. — The  parties  to  any  proceeding  or  investigation  before  the  commission, 
may,  by  stipulation  in  writing  filed  with  the  secretary,  agree  upon  the  facts  or  any 
portion  thereof  involved  in  the  controversy,  which  stipulation  shall  be  regarded  and 
used  as  evidence  on  the  hearing.  It  is  desirable  that  the  facts  be  thus  agreed  upon 
whenever  practicable. 

RULE  12. 

Practice  on  hearings, — The  complainant  must  in  all  cases  establish  the  facts  alleged 
to  constitute  a  violation  of  the  law,  unless  the  defendant  admits  the  same  or  fails 
to  answer  the  complaint.  The  defendant  must  also  give  evidence  of  the  facts  alleged 
in  the  answer,  unless  admitted  by  the  complainant,  and  must  fully  disclose  its  defense 
at  the  hearing.  Witnesses  will  be  examined  orally  before  the  commission  unless  the 
facts  be  stipulated.  In  case  of  failure  to  answer,  the  commission  will  take  such  proof 
of  the  facts  as  may  be  deemed  proper  and  reasonable  and  make  such  order  thereon 
as  the  circumstances  of  the  case  appear  to  require. 

RULE  13. 

Subpoenas. — Subpcenas  requiring  the  attendance  of  witnesses  from  any  place  in  the 
State  to  any  designated  place  of  hearing  for  the  purpose  of  taking  the  testimony  of 
such  witnesses  orally  before*  the  commission  or  one  or  more  commissioners,  may,  upon 
the  application  of  either  party,  or  upon  the  order  of  the  commission  directing  the 
taking  of  such  testimony,  be  issued  by  any  member  of  the  commission,  or  by  the 
secretary.  The  commission  may,  as  a  condition  of  issuing  a  subpoena,  require  the  party 
applying  therefor  to  prepay  the  fees  of  the  witnesses  required,  as  prescribed  by  section 
19  of  the  Public  Service  Commissions  law. 

Subpoenas   for  the   production   of   books,   papers   or   documents    (unless   directed  to 
issue  by  the  commission  upon  its  own  motion)  will  only  be  issued  upon  application  in 
writing.     When  it  is  sought  to  compel  witnesses,  not  parties  to  a  proceeding,  to  pro- 
duce such  documentary  evidence,  the  application  must  be  sworn  to  and  must  specify, 
as  nearly  as  may  be,  the  books,  papers  or  documents  desired;   that  the  same  are  in 
the  possession  of  the  witness,  or  under  his  control,  to  the  information  and  belief  of 
the  affiant,  stating  such  information  or  the  reasons  of  such  belief,  and  also  by  facts 
stated  show  that  they  contain  material  evidence  necessary  to  the  applicant.    Applica- 
tions to  compel  a  party  to  the  proceeding  to  produce  books,  papers  or  documents  need 
only  set  forth  in  a  general  way  the  books,  papers  or  documents  desired  to  be  produced, 
and  that  the  applicant  believes  they  will  be  of  service  in  the  determination  of  the 
case. 

RULE  14. 

Documentary  evidence. — Where  relevant  and  material  matter  offered  in  evidence  is 
embraced  in  a  written  or  printed  statement,  book  or  document  of  any  kind  containing 
other  matter  not  material  or  relevant  and  not  intended  to  be  put  in  evidence,  such 
statement,  book  or  document  in  whole  shall  not  be  received  or  allowed  to  be  filed, 
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but  counsel  or  other  party  offering  the  same  shall  present  in  convenient  and  proper 
form  for  filing,  a  copy  of  such  material  and  relevant  matter,  and  that  only  shall  he 
received  and  allowed  to  be  filed  as  evidence  and  made  a  part  of  the  record;  provided, 
however,  if  practicable,  such  matter  may  he  read  and  taken  down  by  the  stenographer 
as  a  part  of  the  record. 

RULE  15. 

Briefs. — Upon  all  contested  hearings,  unless  otherwise  specially  ordered,  printed  briefs 
shall  be  filed  on  behalf  of  the  parties.  They  shall  contain  an  abstract  of  the  evidence 
relied  upon  by  the  party  filing  the  same,  and  in  such  abstract  reference  shall  he  made 
to  the  pages  of  the  minutes  where  the  evidence  appears.  The  abstract  of  the  evidence 
Bhall  follow  the  statement  of  the  case  and  precede  the  argument.  Briefs  shall  he  filed 
with  the  commission  and  served  upon  the  adverse  party  or  parties  by  the  complainant 
within  fifteen  days  after  the  taking  of  testimony  has  been  concluded,  and  by  the  other 
party  or  parties  within  ten  days  thereafter,  and  the  complainant  shall  have  five  days 
additional  time  for  reply.  Different  times  may  be  specially  ordered  in  any  case.  Ten 
copies  of  each  brief  shall  be  filed  for  the  use  of  the  commission,  with  the  secretary, 
and  shall  be  accompanied  by  an  affidavit  showing  service  upon  the  adverse  party* 
Three  copies  shall,  in  each  case,  be  served  upon  the  adverse  party.  Briefs  and  other 
papers  required  to  be  printed  shall  be  ten  inches  long  and  seven  inches  wide,  with  the 
printed  page  seven  inches  long  and  three  and  one-half  inches  wide. 

RULE  16. 

Rehearings. — Applications  for  reopening  a  case  after  final  submission,  or  for  rehear- 
ing after  decision  made  by  the  commission,  must  be  by  verified  petition,  and  must 
state  specifically  the  grounds  upon  which  the  application  is  based.  If  such  application 
be  to  reopen  the  case  for  further  evidence,  the  nature  and  purpose  of  such  evidence 
must  be  briefly  stated,  and  the  same  must  not  be  merely  cumulative.  If  the  application 
be  for  a  rehearing,  the  petition  must  specify  the  findings  of  fact  and  conclusions  of  law 
claimed  to  be  erroneous,  with  a  brief  statement  of  the  grounds  of  error;  and  when  any 
decision,  order  or  requirement  of  the  commission  is  sought  to  be  reversed,  changed  or 
modified  on  account  of  facts  and  circumstances  arising  subsequent  to  the  hearing,  or 
of  consequences  resulting  from  compliance  with  such  decision,  order,  or  requirement 
which  are  claimed  to  justify  a  reconsideration  of  the  case,  the  matters  relied  upon 
by  the  applicant  must  be  fully  set  forth. 

RULE  17. 

Service  and  effect  of  orders. — The  service  and  effect  of  orders  are  prescribed  by 
section  23  of  the  public  service  commissions  law. 

RULE  18. 

Applications  for  consent,  etc.,  to  be  by  petition. — All  applications  for  the  consent, 
permission,  certificate  or  authorization  of  the  commission,  in  cases  where  such  consent, 
permission,  certificate  or  authorization  is  required  by  law,  shall  be  by  petition,  signed 
by  the  applicant  and  verified  by  the  applicant,  if  a  person:  If  the  applicant  be  a 
corporation  the  petition  shall  be  verified  by  some  officer  authorized  by  law  to  verify 
a  pleading  in  a  court  of  record,  and  the  verification  shall  be  in  the  form  required  by 
the  code  of  procedure  for  pleadings  in  such  courts. 

The  petition  must,  in  all  cases,  set  forth  the  full  name  and  post  office  address  of 
the  applicant,  and  of  its  attorney  or  counsel,  if  any  there  be,  and  if  the  applicant  be 
a  corporation  other  than  municipal,  the  date  of  incorporation,  term  of  corporate  ex- 
istence. It  must  contain  a  request  for  the  specific  consent  or  authorization  desired, 
with  a  reference  to  the  particular  provision  of  law  requiring  the  same. 

RULE  19. 

Financial  condition.  Term  as  used  in  these  rules  defined. — Whenever  by  these 
rules  a  petitioner  is  required  to  set  forth  or  disclose  its  financial  condition,  such  financial 
condition  shall  be  given,  so  far  as  practicable,  in  appropriate  schedules  annexed  to 
and  referred  to  and  properly  designated  in  the  petition.  Such  schedules  shall  show  the 
following:  (1)  Amount  and  kinds  of  stock  authorized;  (2)  amount  and  kinds  of 
stock  issued;  (3)  terms  of  preference  of  all  preferred  stock;  (4)  brief  description  of 
each  mortgage  upon  property  of  petitioner,  giving  date  of  execution,  name  of  trustee, 
amount  of  indebtedness  authorized  to  be  secured  thereby  and  amount  of  indebtedness 
actually  secured;    (5)  number  and  amount  of  bonds  authorized  and  issued,  describing 
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RULE  8. 

Notice  in  nature  of  demurrer. — A  person  or  corporation  complained  against,  who 
deems  the  complaint  insufficient  to  show  a  breach  of  legal  duty,  may,  instead  of  an- 
swering .  or  formally  demurring,  serve  on  the  complainant  and  the  commission  notice 
that  it  demands  a  hearing  on  the  complaint,  and  in  such  case  the  facts  stated  in  the 
complaint  will  be  deemed  admitted.  Upon  receiving  such  notice  of  hearing  a  time  and 
place  for  the  same  will  be  appointed,  notice  of  which  will  be  served  upon  all  parties. 
Filing  an  answer,  however,  will  not  be  deemed  an  admission  of  the  sufficiency  of  the 
complaint,  but  a  motion  to  dismiss  for  insufficiency  may  be  made  at  the  hearing. 

RULE  9. 

Amendments. — Amendments  to  any  complaint,  petition,  answer,  or  other  paper  filed 
in  any  proceeding  or  investigation,  may  be  allowed  by  the  commission  in  its  dis- 
cretion. 

RULE  10. 

Adjournments  and  extensions  of  time. — Adjournments  and  extensions  of  time  may 
be  granted  upon  the  application  of  any  party  in  the  discretion  of  the  commission.  Ap- 
plications for  extensions  of  time  should  be  accompanied  by  an  affidavit  showing  a 
necessity  therefor. 

RULE  11. 

Stipulations. — The  parties  to  any  proceeding  or  investigation  before  the  commission, 
may,  by  stipulation  in  writing  filed  with  the  secretary,  agree  upon  the  facts  or  any 
portion  thereof  involved  in  the  controversy,  which  stipulation  shall  be  regarded  and 
used  as  evidence  on  the  hearing.  It  is  desirable  that  the  facts  be  thus  agreed  upon 
whenever  practicable. 

RULE  12. 

Practice  on  hearings. — The  complainant  must  in  all  cases  establish  the  facts  alleged 
to  constitute  a  violation  of  the  law,  unless  the  defendant  admits  the  same  or  fails 
to  answer  the  complaint.  The  defendant  must  also  give  evidence  of  the  facts  alleged 
in  the  answer,  unless  admitted  by  the  complainant,  and  must  fully  disclose  its  defense 
at  the  hearing.  Witnesses  will  be  examined  orally  before  the  commission  unless  the 
facts  be  stipulated.  In  case  of  failure  to  answer,  the  commission  will  take  such  proof 
of  the  facts  as  may  be  deemed  proper  and  reasonable  and  make  such  order  thereon 
as  the  circumstances  of  the  case  appear  to  require. 

RULE  13. 

Subpoenas. — Subpoenas  requiring  the  attendance  of  witnesses  from  any  place  in  the 
State  to  any  designated  place  of  hearing  for  the  purpose  of  taking  the  testimony  of 
such  witnesses  orally  before*  the  commission  or  one  or  more  commissioners,  may,  upon 
the  application  of  either  party,  or  upon  the  order  of  the  commission  directing  the 
taking  of  such  testimony,  be  issued  by  any  member  of  the  commission,  or  by  the 
secretary.  The  commission  may,  as  a  condition  of  issuing  a  subpoena,  require  the  party 
applying  therefor  to  prepay  the  fees  of  the  witnesses  required,  as  prescribed  by  section 
19  of  the  Public  Service  Commissions  law. 

Subpoenas  for  the  production  of  books,  papers  or  documents  (unless  directed  to 
issue  by  the  commission  upon  its  own  motion)  will  only  be  issued  upon  application  in 
writing.  When  it  is  sought  to  compel  witnesses,  not  parties  to  a  proceeding,  to  pro- 
duce such  documentary  evidence,  the  application  must  be  sworn  to  and  must  specify, 
as  nearly  as  may  be,  the  books,  papers  or  documents  desired;  that  the  same  are  in 
the  possession  of  the  witness,  or  under  his  control,  to  the  information  and  belief  of 
the  affiant,  stating  such  information  or  the  reasons  of  such  belief,  and  also  by  facts 
stated  show  that  they  contain  material  evidence  necessary  to  the  applicant.  Applica- 
tions to  compel  a  party  to  the  proceeding  to  produce  books,  papers  or  documents  need 
only  set  forth  in  a  general  way  the  books,  papers  or  documents  desired  to  be  produced, 
and  that  the  applicant  believes  they  will  be  of  service  in  the  determination  of  the 
case. 

RULE  14. 

Documentary  evidence. — Where  relevant  and  material  matter  offered  in  evidence  is 
embraced  in  a  written  or  printed  statement,  book  or  document  of  any  kind  containing 
other  matter  not  material  or  relevant  and  not  intended  to  be  put  in  evidence,  such 
statement,  book  or  document  in  whole  shall  not  be  received  or  allowed  to  be  filed, 


App'x  17.  BULES    PUB.    SERVICE    COMm'n    2d    DISTRICT.  513f 

market  values  and  dividends  paid  for  at  least  five  years  prior  to  making  of  petition  and 
the  maximum  price  which  the  petitioner  should  be  allowed  to  pay. 

4.  In  all  cases  there  must  be  submitted  a  copy  of  the  articles  of  incorporation  of 
the  corporation  whose  stock  is  proposed  to  be  purchased,  certified  by  the  Secretary  of 
State,  and  a  statement  showing  the  amount  of  stock  issued  and  the  financial  condition 
of  the  corporation  issuing  the  same. 

RULE  23. 

Applications  for  consent  to  mortgage  property  and  franchises  pursuant  to  sub- 
division io,  section  4  of  the  railroad  law. — An  application  for  consent  to  mortgage 
property  and  franchises  pursuant  to  subdivision  10,  section  4  of  the  railroad  law,  may 
be  embraced  in  one  petition  and  may  be  carried  on  in  one  proceeding  with  an  application 
for  an  order  authorizing  the  issue  of  bonds  or  other  evidence  of  indebtedness  to  be  se- 
cured by  the  proposed  mortgage.  Jf  the  application  be  for  consent  to  mortgage  only,  it 
will  be  governed  by  the  provisions  of  rule  24.  In  every  case  the  petition  must  be  ac- 
companied by  proof  of  the  consent  of  the  stockholders  required  by  law  and  by  a  copy 
of  the  proposed  mortgage. 

RULE  24. 

Applications  under  section  55  of  the  public  service  commissions  law  for  an 
order  authorizing  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebted- 
ness.— In  applications  under  section  55  of  the  public  service  commissions  law  for  an 
order  authorizing  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness,  the 
petition  must  show: 

1.  Amount  and  terms  of  proposed  issue  and  purposes  for  which  the  proceeds  are  to 
be  used. 

2.  If  the  purpose  is  the  acquisition  of  property,  a  general  description  of  the  prop- 
erty, from  whom  to  be  acquired  and  terms,  of  the  contract  for  such  acquisition  if  any 
has  been  made.  Names  of  owners  of  property  to  be  acquired  for  right  of  way  need  not 
be  set  out,  but  a  general  description  of  the  proposed  route  should  be  given. 

3.  If  the  purpose  is  for  the  construction,  completion,  extension  or  improvement  of 
facilities,  the  existing  facilities  must  be  concisely  set  forth  as  well  as  those  proposed. 

4.  If  the  purpose  is  the  improvement  or  maintenance  of  service,  the  existing  service 
must  be  concisely  set  forth  as  well  as  the  improvements  or  betterments  proposed. 

5.  If  the  purpose  is  the  refunding  of  obligations  such  obligations  must  be  described 
fully,  showing  amount,  date  of  issue,  date  of  maturity  and  all  other  material  facts  con- 
cerning the  same. 

6.  The  financial  condition  of  the  applicant. 

7.  If  the  application  is  for  authorization  of  bonds  to  be  secured  by  an  existing  mort- 
gage, amount  of  bonds,  if  any,  already  issued  upon  such  security  and  amount  and  appli- 
cation made  of  proceeds  of  same. 

8.  If  the  proceeds  are  to  be  used  for  construction  purposes,  the  affidavit  of  a  com- 
petent person  must  be  annexed  showing  the  estimated  cost  of  such  construction  in  reason- 
able detail. 

0.  In  applications  for  the  issue  of  stock  the  petition  must  state  that  no  franchise 
is  capitalized  directly  or  indirectly,  except  as  the  same  is  authorized  by  section  55  of 
the  public  service  commissions  law.  In  case  it  is  proposed  to  capitalize  any  franchise 
as  therein  authorized  there  shall  be  filed  with  the  petition  a  verified  copy  of  such  franchise 
and  an  affidavit  of  the  proper  officer  of  the  State  or  municipality  granting  the  same, 
showing  the  amount  that  has  been  actually  paid  for  such  franchise. 

10.  If  any  contract,  agreement  or  arrangement,  verbal  or  written,  has  been  made 
to  sell  the  stock,  bonds,  notes  or  other  evidence  of  indebtedness  proposed  to  be  issued, 
such  contract,  agreement  or  arrangement  must  be  set  out  in  full,  with  copy  of  the  same, 
H  in  writing. 

11.  If  no  contract,  agreement  or  arrangement  has  been  made  for  the  sale  or  disposal 
of  the  stock,  bonds,  notes  or  other  evidence  of  indebtedness  proposed  to  be  issued,  there 
must  be  annexed  an  affidavit  of  a  competent  person  showing  the  amount  which  can  prob- 
ably be  realized  from  the  sale  or  disposition  thereof,  and  the  reasons  for  the  opinion 
of  the  affiant. 

There  must  be  annexed  to  the  petition  an  affidavit  made  by  at  least  three  of  the 
directors  of  the  applicant,  showing  that  it  is  the  intention  of  the  applicant  in  good  faith 
to  use  the  proceeds  of  the  stock,  bonds,  notes  or  other  evidence  of  indebtedness  proposed 
to  be  issued,  for  the  purposes  set  forth  in  the  petition. 
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each  class  separately,  giving  date  of  issue,  par  value,  rate  of  interest,  date  of  maturity 
and  how  secured;  (6)  other  indebtedness,  giving  same  by  classes  and  describing  se- 
curity, if  any;  (7)  amount  of  interest  paid  during  previous  fiscal  year  and  rate 
thereof,  if  different  rates  were  paid  amount  paid  at  each  rate;  (8)  amount  of  dividends 
paid  during  previous  fiscal  year  and  rate  thereof;  (9)  detailed  statement  of  earnings 
and  expenditures  for  and  balance  sheet  showing  condition  at  close  of  last  fiscal  year. 

RULE  20. 

Applications  for  permission  and  approval  to  exercise  franchise  under  section 
53,  public  service  commissions  law,  and  for  certificate  of  convenience  and  neces- 
sity under  section  59,  railroad  law. — Applications  for  permission  and  approval  to 
exercise  franchises  and  privileges  under  section  53  of  the  public  service  commissions 
law,  and  applications  for  a  certificate  of  convenience  and  a  necessity  under  section  59 
of  the  railroad  law,  may  be  embraced  in  one  petition,  and  may  be  carried  on  in  one 
proceeding.  In  all  such  applications  the  petitioner  shall  comply  with  all  of  the  pro- 
visions of  sections  59  and  60  of  the  railroad  law,  and  in  addition  thereto  the  petition 
must  state  concisely: 

1.  The  route  of  proposed  railroad,  street  railroad,  or  extension,  giving  the  names 
of  the  cities,  villages  or  towns  in  and  through  which  it  is  to  be  constructed. 

2.  The  name  of  each  railroad  and  street  railroad  corporation  with  which  the  pro- 
posed construction  is  likely  to  compete. 

3.  The  facts  showing  the  proposed  construction  to  be  required  by  public  convenience 
and  necessity. 

4.  All  other  facts  deemed  material  by  the  petitioner. 

5.  If  the  applicant  has  not  exercised  any  of  the  powers  or  privileges  of  a  corporation, 
it  must  set  forth  the  manner  in  which  it  proposes  to  finance  the  proposed  construction. 

6.  If  the  applicant  has  theretofore  exercised  the  powers  of  a  corporation,  it  must  set 
forth  the  manner  in 'which  it  proposes  to  finance  the  proposed  construction  and  also 
its  financial  condition. 

The  petition  must  be  accompanied  by  a  copy  of  the  articles  of  incorporation  of  the 
petitioner,  certified  by  the  Secretary  of  State,  and  of  all  amendments  thereto,  maps  and 
profiles  showing  the  location  and  route  of  the  proposed  construction  and  proof  of  com- 
pliance with  all  conditions  required  by  law  precedent  to  such  application. 

RULE  21. 

Applications  under  section  54  of  the  public  service  commissions  law  for  approval 
of  assignment,  transfer  or  lease  of  franchise. — In  all  applications  under  section  54 
for  approval  of  assignment,  transfer  or  lease  of  franchise,  or  right  to  or  under  any  fran- 
chise to  own  or  operate  a  railroad  or  street  railroad,  or  for  approval  of  any  contract 
or  agreement  with  reference  to  or  affecting  any  such  transfer  or  right,  the  petition  must 
be  made  by  all  the  parties  to  the  proposed  transaction,  and  must  show: 

1.  The  financial  condition  of  each  applicant. 

2.  In  detail  the  reasons  upon  the  part  of  each  applicant  for  making  the  proposed 
assignment,  transfer,  lease,  contract  or  agreement  and  all  the  facts  warranting  the  same, 
and  all  facts  which  should  be  known  by  the  commission  to  enable  it  to  pass  upon  the 
application.  The  petition  must  be  accompanied  by  copies  of  the  articles  of  incorpora- 
tion of  each  applicant,  certified  by  the  Secretary  of  State,  and  of  the  franchise,  contract 
or  agreement  annexed  as  schedules  thereto. 

RULE  22. 

Applications  under  section  54  of  the  public  service  commissions  law  for  author- 
ization to  purchase  or  acquire  capital  stock  of  any  domestic  railroad  corporation, 
street  railroad  corporation,  or  other  common  carrier. — In  all  applications  for  au- 
thorization to  purchase  or  acquire  capital  stock  of  any  domestic  railroad  corporation 
or  other  common  carrier,  the  petition  must  show: 

1.  In  detail  the  reasons  why  the  applicant  desires  to  make  the  proposed  purchase  and 
all  the  facts  warranting  the  same,  including  amount  of  such  stock  already  owned  by  the 
applicant. 

2.  The  market  value  of  the  stock  proposed  to  be  purchased  with  highest  and  lowest 
price  during  a  period  of  at  least  one  year  prior  to  the  making  of  the  petition,  dividends, 
if  any,  paid  for  a  period  of  five  years  prior  to  making  of  petition,  the  price  proposed 
to  be  paid,  the  name  of  the  present  owner  and  the  terms  of  payment. 

3.  In  case  of  an  application  for  authorization  to  purchase  stock  of  a  certain  descrip- 
tion as  opportunity  may  offer,  the  reasons  therefor  in  full  detail,  with  a  statement  of 
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market  values  and  dividends  paid  for  at  least  five  years  prior  to  making  of  petition  and 
the  maximum  price  which  the  petitioner  should  be  allowed  to  pay. 

4.  In  all  cases  there  must  be  submitted  a  copy  of  the  articles  of  incorporation  of 
the  corporation  whose  stock  is  proposed  to  be  purchased,  certified  by  the  Secretary  of 
State,  and  a  statement  showing  the  amount  of  stock  issued  and  the  financial  condition 
of  the  corporation  issuing  the  same. 

RULE  23. 

Applications  for  consent  to  mortgage  property  and  franchises  pursuant  to  sub- 
division io,  section  4  of  the  railroad  law. — An  application  for  consent  to  mortgage 
property  and  franchises  pursuant  to  subdivision  10,  section  4  of  the  railroad  law,  may 
be  embraced  in  one  petition  and  niny  be  carried  on  in  one  proceeding  with  an  application 
for  an  order  authorizing  the  issue  of  bonds  or  other  evidence  of  indebtedness  to  be  se- 
cured by  the  proposed  mortgage.  Jf  the  application  be  for  consent  to  mortgage  only,  it 
will  be  governed  by  the  provisions  of  rule  24.  In  every  case  the  petition  must  be  ac- 
companied by  proof  of  the  consent  of  the  stockholders  required  by  law  and  by  a  copy 
of  the  proposed  mortgage. 

RULE  24. 

Applications  under  section  55  of  the  public  service  commissions  law  for  an 
order  authorizing  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebted- 
ness.— In  applications  under  section  55  of  the  public  service  commissions  law  for  an 
order  authorizing  the  issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness,  the 
petition  must  show: 

1.  Amount  and  terms  of  proposed  issue  and  purposes  for  which  the  proceeds  are  to 
be  used. 

2.  If  the  purpose  is  the  acquisition  of  property,  a  general  description  of  the  prop- 
erty, from  whom  to  be  acquired  and  terms,  of  the  contract  for  such  acquisition  if  any 
has  been  made.  Names  of  owners  of  property  to  be  acquired  for  right  of  way  need  not 
be  set  out,  but  a  general  description  of  the  proposed  route  should  be  given. 

3.  If  the  purpose  is  for  the  construction,  completion,  extension  or  improvement  of 
facilities,  the  existing  facilities  must  be  concisely  set  forth  as  well  as  those  proposed. 

4.  If  the  purpose  is  the  improvement  or  maintenance  of  service,  the  existing  service 
must  be  concisely  set  forth  as  well  as  the  improvements  or  betterments  proposed. 

5.  If  the  purpose  is  the  refunding  of  obligations  such  obligations  must  be  described 
fully,  showing  amount,  date  of  issue,  date  of  maturity  and  all  other  material  facts  con- 
cerning the  same. 

6.  1  he  financial  condition  of  the  applicant. 

7.  If  the  application  is  for  authorization  of  bonds  to  be  secured  by  an  existing  mort- 
gage, amount  of  bonds,  if  any,  already  issued  upon  such  security  and  amount  and  appli- 
cation made  of  proceeds  of  same. 

8.  If  the  proceeds  are  to  be  used  for  construction  purposes,  the  affidavit  of  a  com- 
petent person  must  be  annexed  showing  the  estimated  cost  of  such  construction  in  reason- 
able detail. 

0.  In  applications  for  the  issue  of  stock  the  petition  must  state  that  no  franchise 
is  capitalized  directly  or  indirectly,  except  as  the  same  is  authorized  by  section  55  of 
the  public  service  commissions  law.  In  case  it  is  proposed  to  capitalize  any  franchise 
as  therein  authorized  there  shall  be  filed  with  the  petition  a  verified  copy  of  such  franchise 
and  an  affidavit  of  the  proper  officer  of  the  State  or  municipality  granting  the  same, 
showing  the  amount  that  has  been  actually  paid  for  such  franchise. 

10.  If  any  contract,  agreement  or  arrangement,  verbal  or  written,  has  been  made 
to  sell  the  stock,  bonds,  notes  or  other  evidence  of  indebtedness  proposed  to  be  issued, 
such  contract,  agreement  or  arrangement  must  be  set  out  in  full,  with  copy  of  the  same, 
rf  in  writing. 

11.  If  no  contract,  agreement  or  arrangement  has  been  made  for  the  sale  or  disposal 
of  the  stock,  bonds,  notes  or  other  evidence  of  indebtedness  proposed  to  be  issued,  there 
must  be  annexed  an  affidavit  of  a  competent  person  showing  the  amount  which  can  prob- 
ably be  realized  from  the  sale  or  disposition  thereof,  and  the  reasons  for  the  opinion 
of  the  affiant. 

There  must  be  annexed  to  the  petition  an  affidavit  made  by  at  least  three  of  the 
directors  of  the  applicant,  showing  that  it  is  the  intention  of  the  applicant  in  good  faith 
to  use  the  proceeds  of  the  stock,  bonds,  notes  or  other  evidence  of  indebtedness  proposed 
to  be  issued,  for  the  purposes  set  forth  in  the  petition. 
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RULE  25. 

Applications  under  section  55,  for  authorization,  etc.,  continued. — Ifce  order 
granting  an  application,  or  any  part  thereof,  under  section  55,  shall  contain  the  follow- 
ing provisions: 

1.  Prescribing  the  purposes  for  which  the  proceeds  of  the  security  or  obligation  au- 
thorized shall  be  used. 

2.  Directing  the  applicant  to  report  under  oath  the  sale  or  sales  of  the  obligations 
authorized,  the  terms  and  conditions  of  such  sale  and  the  amount  realized  therefrom. 

3.  That  the  applicant  shall  make  a  verified  report  at  least  once  every  six  months 
showing  in  detail  the  use  and  application  by  it  of  the  moneys  so  realized,  until  sueh 
moneys  shall  have  been  fully  expended. 

4.  Such  other  provisions  as  the  commission  may  deem  necessary  or  appropriate  in  each 
case. 

RULE  26. 

Applications  under  section  68  of  the  public  service  commissions  law  by  a  gat 
or  electric  corporation. — In  applications  under  section  68  of  the  public  service  commis- 
sion law,  the  petition  must  set  forth : 

1.  All  the  facts  upon  which  the  petitioner  relies  to  entitle  it  to  begin  construction  or 
exercise  the  franchise  owned  by  it. 

2.  The  financial  condition  of  the  applicant. 

Annexed  to  the  petition  shall  be  a  certified  copy  of  the  charter  of  the  applicant,  a 
verified  copy  of  the  consent  of  the  proper  municipal  authorities  and  the  verified  state- 
ment of  the  president  and  secretary  of  the  corporation  showing  that  it  has  received  the 
required  consent  of  the  proper  municipal  authorities. 

There  must  be  annexed  to  the  petition  an  affidavit  made  by  at  least  three  of  the  directors 
of  the  applicant  showing  that  it  is  the  intention  of  the  applicant  in  good  faith  to  begin 
the  construction  and  to  exercise  the  franchise  named  in  the  petition. 

RULE  27. 

Application  by  a  municipality  under  section  68  of  the  public  service  commis- 
sions law. — The  petition  of  a  municipality  under  section  68  of  the  public  service  com- 
missions law  for  a  certificate  of  authority  to  build,  maintain  and  operate  a  work  or  system 
of  manufacturing  and  supplying  gas  or  electricity  for  lighting  purposes,  other  than  munic- 
ipal purposes,  shall  set  forth: 

1.  The  name  and  location  of  the  principal  office  of  all  gas  and  electric  corporations 
doing  business  within  the  municipality. 

2.  The  names  of  the  executive  officers  of  each  such  gas  or  electric  corporation. 

3.  A  general  statement  of  the  amount  and  character  of  services  rendered  within  such 
municipality  by  each  gas  or  electric  corporation  therein. 

4.  A  statement  showing  by  what  authority  the  municipality  will  have  the  right 
to  build  the  proposed  work  or  system  upon  receiving  a  certificate  of  authority  from 
the  commission. 

5.  A  description  of  the  works  or  system  proposed  to  be  constructed. 

6.  The  manner  in  which  it  proposes  to  pay  for  or  finance  the  construction  of  the 
proposed  works  or  system. 

RULE  28. 

Applications  under  section  69  of  the  public  service  commissions  law  by  a  gas 
corporation  or  electric  corporation  for  an  order  authorizing  the  issue  of  stock, 
bonds,  notes  or  other  evidence  of  indebtedness. — Applications  under  section  69  of 
the  public  service  commissions  law  will  be  governed  by  the  provisions  of  Rule  24,  and 
the  order  by  the  provisions  of  Rule  25. 

RULE  29. 

Applications  under  section  70  of  the  public  service  commissions  law. — Applica- 
tions under  section  70  of  the  public  service  commissions  law  will  be  governed)  by  the 
provisions  of  Rule  21. 

RULE  30. 

Complaints  as  to  quality  and  price  of  gas  and  electricity  under  section  71  of 
the  public  service  commissions  law. — Upon  informal  application  the  commission  will 
prescribe  the  form  and  contents  of  complaints  made  under  section  71  of  the  public 
service  commissions  law,  according  to  the  requirements  of  the  case.     Any  formal  com* 
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plaint  which  the  commission  deems  inadequate  as  to  form  or  contents  will  be  returned 
with  explicit  instructions  for  the  preparation  of  a  proper  complaint. 

RULE  31. 

Applications  under  section  46  of  the  stock  corporation  law  to  increase  or  re- 
dace  capital  stock. — Applications  for  the  increase  of  capital  stock  are  governed  by 
Rule  24. 

In  all  applications  for  the  reduction  of  capital  stock  the  petition  must  show: 

1.  The  financial  condition  of  the  applicant. 

2.  The  reasons  for  the  proposed  reduction. 

3.  That  the  proposed  amount  of  capital  stock  is  sufficient  for  the  proper  purposes 
of  the  corporation. 

Accompanying  the  petition  of  railroad  corporations  there  must  be  filed  with  the 
commission  three  certificates  of  the  proceedings  of  the  meeting  of  stockholders  authoriz- 
ing the  increase  or  reduction,  or  unanimous  consent  of  stockholders,  two  of  such  cer- 
tificates to  be  endorsed  for  filing  and  one  to  be  filed  in  the  office  of  the  commission. 

RULE  32. 

Applications  relating  to  grade  crossings  under  sections  60-69  of  the  railroad 

law. — All  applications  relative  to  grade  crossings  roust  be  by  verified  petition.  In  all 
cases  where  the  statute  is  not  sufficiently  explicit  as  to  the  contents  of  the  petition,  the 
commission  will,  upon  informal  application,  advise  the  applicant  as  to  the  matters 
necessary  to  be  set  forth  in  the  particular  case. 

RULE  33. 

Sundry  applications  for  which  no  general  rule  is  made. — Applications  in  the 
following  cases  must  be  made  by  verified  petition.  Upon  the  filing  of  the  petition  the 
commission  will  determine  the  practice  in  the  case,  no  general  rule  being  prescribed. 

1.  Sign  boards  at  crossings. 

§  33  railroad  law. 

2.  Discontinuance  of  stations. 

§  34  railroad  law. 

3.  Accommodation  of  connecting  roads. 

§  35  railroad  law. 
4w    Precedence  of  trains  at  grade  crossings. 
§  36  railroad  law. 

5.  Approval  of  safety  devices. 

§  50  railroad  law. 

6.  Approval  of  stoves  or  furnaces  in  dining-room  car. 

§  51  railroad  law. 

7.  Cessation  of  operation  during  winter  by  certain  roads. 

§  55  railroad  law. 

8.  Fixing  compensation  for  transporting  mail. 

§  56  railroad  law. 

9.  Extension  of  time  to  make  reports. 

§  46  public  service  commissions  law. 

10.  Crossing  of  one  road  by  another. 

§  68  railroad  law. 

11.  Liability  of  reorganised  railroad  company  to  extend  its  road. 

§  83  railroad  law. 

12.  Motive  power  of  street  railroads. 

§  10d  railroad  law. 

13.  Compensation  for  use  of  tracks  of  street  railroad. 

§  102  railroad  law. 

14.  Abandonment  of  part  of  route  of  street  surface  railroad. 

§  103  railroad  law. 

15.  Change  of  gauge. 

Laws  of  1801,  Chap.  267. 

RULE  34. 

Practice  on  receiving  petitions. — On  receiving  any  petition  required  by  these  rules, 
the  commission  will  refer  the  same  as  of  course  to  its  executive  clerk  for  examination. 
If  it  is  found  to  conform  to  these  rules  and  all  statutory  provisions,  the  executive 
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clerk  will  report  that  fact  to  the  commission.  If  it  does  not  so  conform,  he  will  ad- 
vise the  applicant  of  the  defects,  who  may  correct  the  same. 

When  the  petition  and  accompanying  papers  are  in  proper  form,  a  time  and 
place  for  a  hearing  thereon  will  be  appointed.  The  commission  will,  in  each  case. 
direct  what  notice  of  the  hearing  shall  be  given,  by  publication  or  otherwise,  and  to 
whom. 

At  the  hearing  the  applicant  must  be  prepared  to  establish  all  the  facta  alleged 
in  the  petition  by  evidence,  but  the  commission  may,  in  such  cases  as  it  deems  proper, 
grant  the  application  upon  the  petition  and  accompanying  papers. 

The  applicant  must  furnish  for  the  use  of  the  commission  in  determining  the  ap- 
plication, the  originals  of  all  books,  papers  and  documents  which  it  may  require,  or 
certified  or  verified  copies  of  the  same.  The  failure  so  to  do  shall  be  ground  for  re- 
fusing the  application. 
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APPENDIX  18. 
TABLE  1. 

SHOWING  THE  STATUTES  CONSOLIDATED  IN  THE  CODE  OF  CIVIL  PROCEDURE 
BY  THE  LAWS  OF  1909,  AND  ALSO  THE  SECTIONS  OF  THE  CODE  OF  CIVIL 
PROCEDURE  ADDED  OR  AMENDED  BY  THE  LAWS  OF  1909,  OTHERWISE 
THAN  BY  REMOVAL  TO  THE  CONSOLIDATED  LAWS. 

A. 
Statutes  Consolidated  in  Code  of  Civil  Procedure  by  L.  1909,  Ch.  05. 

R.  S.,  pt.  2,  ch.  5,  tit.  2,  §  22,  amended  by  L.  1880,  ch.  423,  §  1 2344* 

L.  1851,  ch.  134,  §  33,  "amended  by  L.  1893,  ch.  101,  §  1 841a 

L.  1877,  ch.  11,  §  1 356' 

L.  1880,  ch.  36,  §  1,  amended  by  L.  1888,  ch.  555,  §  1 961d 

L.  1880,  ch.  393,  §  1 1404a 

L.  1880,  ch.  423,  §  1 2344a 

L.  1880,  ch.  561,  §  5 801a 

L.  1882,  ch.  340,  §  1 961a 

L.  1883,  ch.  195,  §  1 961b 

L.  1884,  ch.  309,  §  1 2481,  Bubd.  12 

L.  1884,  ch.  376,  §§  1,  2 961c 

L.  1888,  ch.  555,  §  I 961d 

L.  1889,  ch.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 3306a 

L.  1889,  ch.  330,  §  3,  amended  by  L.  1895,  ch.  544,  §  3  and  L.  1908,  ch.  185,  §  2 

2509,  subd.  7 

L.  1890,  ch.  158,  §  1 961e 

L.  1891,  ch.  125,  §  5,  pt.  as  amended  by  L.  1897,  ch.  403,  §  1 941a 

L.  1892,  ch.  677,  §  19,  last  sentence 931b 

L.  1893,  ch.  101,  §  1 841a 

L.  1894,  ch.  731,  §  1 2705 

L.  1895,  ch.  544,  §  2 3306a 

L.  1895,  ch.  544,  §  3 2509,  subd.  7 

L.  1897,  ch.  403,  §  1,  pt 941a 

L.  1897,  ch.  622,  §  1 961f 

L.  1899,  ch.  150,  §§  1-3 3331a 

L.  1900,  ch.  223,  §  1 2408a 

L.  1900,  ch.  510,  §  1 2481,  subd.  12 

L.  1908,  ch.  185,  §  2 2509,  subd.  7 

B. 

Sections  Transferred  to  Another  Part  of  Code  by  L.  1909,  Ch.  65. 

§    27,  pt.  transfed  to  §  2507  §     97,  pt.  transf'ed  to  §  2512 

83,  pt.  transf'ed  to 1323-a  360,  pt.  transf'ed  to 2513-a 

95,  pt.  transf'ed  to 2512  432,  subd.  2,  pt.  transferred  to  931-a 

96.  pt.  transf'ed  to 2512 

C. 

Sections  Added,  Amended  or  Repealed  by  Laws  of  1909,  Otherwise  Than  by  the 

Consolidated  Laws. 

§  140  ch.  240  §  803  ch.  173 

-   141  ch.  240    931-c,  added ch.  425 

266  ch.  586    961  ch.  240 

333 ch.  387    976  ch.  493 

438,  subd.  1  ch.  492   1055  ch.  240 

798 ch.  423   1300  ch*  416 
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§  1326    ch.  418 

1538    ch.  428 

1902    ch.  221 

1943    ch.  310 

2417,  repealed   ch.  417 


2613  ch.270 

2537  ch.240 

2662  ch.  184 

2750  eh.  183 

2822  ch.  231 


TABLE  2. 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE 
IN  THE  CONSOLIDATED  LAWS,  ARRANGED  NUMERICALLY. 

Where  it  appears  that  a  part  only  of  a  section  is  distributed  the  remainder  is  left 
in  the  Code. 


Code 


Consolidated  Law 


Section 


Subject 


2 

3 

5 

6 

8 

9 
10 
11 
12 
13 
14 
15 
16 

17 
18 
19 
20 

21 

27  pt. 
28 
30 
31 


32 

33 

34  pt. 

35 

36 

38 

39 

40 

41  pt. 
42 
43 

46 
47 

48 

49 


Judiciary 

Judiciary   

Judiciary   

Judiciary 

Judiciary 

Judiciary  

Judiciary 

Judiciary  

Judiciary  

Penal    

Judiciary  

Civil  Rights    .... 
Civil  Rights   .... 

Judiciary  

Judiciary 

Judiciary 

County   

State  Finance  . . . 

Judiciary 

Judiciary   

County   

Judiciary   

County   

Greater  New  York 

Charter 

Penal    

Penal    

Judiciary   

Judiciary  

Judiciary   

Judiciary  

Judiciary   

State  Finance  . . . 

Judiciary  

Judiciary   

Judiciary   

Judiciary   


2 Courts  of  record. 

3 Courts  not  of  record. 

4 SittingB  of  courts  to  be  public 

5 Sitting  of  courts  on  Sunday. 

750 Punishment  for  criminal  contempts. 

751 Punishment  for  criminal  contempts. 

751 Contempts  in  view  of  court. 

752 Commitment  for  criminal  contempts. 

754 Punishment  for  civil  contempts. 

602 Indictment  for  contempt. 

753 Contempts  punishable  civilly. 

20 Imprisonment  for  costs. 

21 Imprisonment  for  nonpayment  of  money 

on  judgment  or  contract. 

93, 94 Appellate  division;  rules  of  practice. 

52, 95 Publication  of  rules. 

154, 193 Printing  court  calendars. 

240    1 

I Expense  of  court  calendars. 


46 


Judiciary 
Judiciary 
Judiciary 

Judiciary 


87 Destruction  of  certain  papers. 

28, 158, 194 Court  seals. 

245 County  seals. 

29 Court  seals. 

42    1 

y Necessaries  for  court  terms. 

62    J 

1790 Liquors  not  to  be  sold  in  courthouse. 

1790 Penalty  for  selling  liquors  in  courthouse. 

7, 534, 540 Adjournment  of  terms. 

6 Adjournment  of  terms. 

6 Adjournment  of  terms. 

8 Place  of  holding  term. 

I Filing  appointment  of  term. 

46    J 

9 Place  of  holding  court  of  record. 

10 Adjournment  of  actual  session. 

11 Holding  court  in  New  York. 

12 Changing  place  of   court  outside  New 

York. 

15, 22 Judge  not  to  act  in  certain  cases. 

20 Judge  must  not  be  interested  in  costs. 

16 Judge  not  disqualified  because  a  tax- 
payer. 

17, 21, 471 Judge  prohibited  from  practicing. 


J 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


60 
51 

54 

56 

57 

58 

59 

60  pt. 

61 

62 

63 

64 

66 
67 
68 
69 
70 
71 
72 
73 
74 

75 

76 

77 
78 

79 

80 

81 
82 
83  pt. 

84 
85 
86 
87 
88 

89 


90 
91 
92 
93 


Judiciary  18, 471 Practice  by  judge  or  his  partner. 

Judiciary 19 Judge  prohibited  from  taking  certain 

fees. 

Executive 29  \ 

Judiciary 23   J 

Judiciary   53,56,88,460-465, 

467 Examination  and   admission   of  attor- 


Certificate  of  judge's  age  and  service. 


Executive 30  "\ 

Judiciary 63   j" 

Judiciary  53 

Judiciary 264,466, 

Judiciary  470 

Judiciary 250 

Judiciary  473 

Penal    271 


Penal    272, 1877 


Judiciary 474,475 

Judiciary 88,  477 . 

Judiciary 88,476. 

Judiciary 478 

Penal    273 

Penal    273.... 

Judiciary   479 .... 

Penal    274 

Penal    274 


Penal  274. 

Penal  275, 

Penal  276, 

Penal  278, 

Penal  278 

Penal  278 


Penal    279 

Judiciary  290,291,293,294. 

Judiciary    14,   24,   295-297, 

301 

Judiciary 292, 298,  299,  302. 

Judiciary 300 

Judiciary 303 

Judiciary 304 

County   12 

County   170 

Judiciary 101,156,169,264, 

280,281 

Judiciary  251 

Judiciary  169,199,365,366. 

Judiciary   406 

Judiciary   30 


neys. 
Rules  for  admission. 

Exemptions  of  graduates  of  law  schools. 

Attorney's  oath  and  certificate. 

Attorneys  residing  in  adjoining  States. 

Clerks  not  to  practice. 

Court  officers  not  to  practice. 

None  but  attorneys  to  practice  in  New 
York  city. 

Penalty  for  practicing  in  New  York 
contrary  to  last  section. 

Compensation  of  attorneys. 

Suspension  from  practice. 

Suspension  of  attorney,  notice. 

Removal  effective  in  all  courts. 

Punishment  of  attorney  for  deceit. 

Punishment  for  wilful  delay  of  action. 

Attorney  not  to  lend  name. 

Attorney  not  to  buy  claims. 

Attorneys  prohibited  from  making  cer- 
tain loans. 

Penalty  for  violation  of  last  two  sec- 
tions. 

Limitation  of  three  last  sections. 

Application  of  preceding  sections. 

Partner  of  district  attorney  not  to  de- 
fend prosecutions. 

Attorney  not  to  defend  when  he  has 
been  public  prosecutor. 

Penalty  for  violation  of  last  two  sec- 
tions. 

Limitation  of  preceding  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenographers. 
Presentation  of  stenographic  notes. 
Stenographic  minutes  to  be  written  out. 
Furnishing  copies  of  proceedings. 
Assistant  stenographers. 
County  charge;  stenographers'  compen- 
sation. 

v  Appellate  division  clerks. 

Clerks  in  New  York  county. 
Criers  of  courts  of  record. 
Sheriff  or  constable  as  crier. 
Seals  of  former  courts. 
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Code 


Section 


Consolidated  Law 


Subject 


94  Judiciary   167, 200,  381, 386.   Interpreters  in  Kings  and  Queens  coon- 

ties. 

95  pt.    Judiciary   168, 200 Attendants  in  Kings,  Queens  and  Rich- 

mond counties. 

96  Judiciary   230,349,351,354.  Duties  of  attendants  in  Kings,  Queens 

and  Richmond  counties. 

97  Judiciary   160,170,201,231- 

233, 279, 403, 405  Court  officers  in  certain  counties. 

98  Judiciary 343 Attendants  in  certain  counties. 

99  Judiciary  407 Deputy  sheriff  must  attend  court 

104  Judiciary  400 Sheriff  may  command  power  of  county. 

105  Judiciary 401 Certification  of  persons  resisting  man- 

date. 

106  Penal    2501 Refusal  to  assist  sheriff. 

107  Military   321 Governor  may  order  out  militia. 

1 12  County    240 Support  of  poor  prisoners. 

113  Prison 340 Charges  by  sheriff  for  food  prohibited. 

114  Prison 341 Gratuities  to  sheriff  prohibited. 

1 15  Prison 342 Rates  of   charges   against   persons  ar- 

rested. 

1 16  Prison 343 Prisoner  kept  in  house. 

117  Prison 344 Charges  for  rent  in  prison  prohibited. 

119  Civil  Rights 22 Privilege  of  officers  and  prisoners  from 

arrest. 

120  Prison 420 Jail  in  New  York  city. 

121  County   90 County  jails. 

122  Prison 347 Either  of  several  jails  may  be  used. 

123  Prison 345 Civil  and  criminal  prisoners  to  be  kept 

separate. 

124  Prison 346 Males  and  females  to  be  kept  separate. 

125  Penal    1876 Violation    by    sheriff   of    certain   pro- 

visions relating  to  prisoners. 

126  Prison 348 Jail  physician. 

127  pt.    Prison 355 Removal  of  sick  prisoner. 

128  Prison 349 Sale  of  liquor  in  jail. 

129  Prison 350 Permit  to  bring  liquor  into  jail. 

130  Penal    1791 Penalty  for  bringing  liquor  into  jail. 

135  Prison 351 Designation  when  jail  unfit. 

136  Prison 352 Annulment  of  designation. 

137  Prison 353 Designation  of  jail  in  contiguous  county. 

143  Prison 354 Removal  of  prisoners  in  case  of  fire. 

144  Prison 356 Certain  officers  may  make  designation 

of  jails. 
H5  Prison 357 Jail  liberties. 

146  Prison 358 Jail  liberties. 

147  Prison 359 Laying  out  jail  liberties. 

148  Prison 360 Resolution  establishing  jail  liberties  to 

be  posted. 
159  Penal    1839 Connivance  at  escape  by  sheriff. 

182  County   195 Proceedings  when  new  sheriff  assumeJ 

office. 

183  County    195 Powers  of  former  sheriff. 

184  County   195 Duties    of    former    sheriff    when   new 

sheriff  assumes  office. 

185  County    195 Former   sheriff  to  execute   instrument 

of  delivery. 
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Code 


Consolidated  Law 


Section 


Subject 


186 

* 

187 
18* 

189 

193 
196 
197 
198 

199 
200 
201 
202 
203 

209 

210 
211 

212 

213 

214 

215 
216 
219 
220  pt. 

221 


222 

223 

225 
226 

228 

229  pt. 
230 

232 

233 


County    195 


County 
County 


195 
195 


County   .  „ 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

County   . . 

Judiciary 

Judiciary 

Judiciary 
Judiciary 

Executive 
Judiciary 
Executive 


195.. 
51,53 
54... 
54... 

57 . . . 


62,256 

257,258... 
257,258... 
58,  259,  262 

12    I 

55    J 

800 


60,  61,  431 
433 


31 

435 

32. 


} 


Judiciary   432 


Judiciary 
Judiciary 
Judiciary 
Judiciary 


Judiciary 


432 

256,434 

70 

71,  72,  77,  81,  82, 
85,90 

101,106,109,  111, 
267,268,270,271, 
307,  347 


Judiciary   73 

Judiciary   72 


Judiciary   

Executive 

Judiciary   

State  Finance  . . . 
Judiciary 


78. 

33 

79 

46 

80. 


Judiciary 
Judiciary 

Judiciary 

Executive 


148 
81.. 


84,    96,    148-150, 

264 

33    -i 


State  Finance  . . . 


151 
46 


Former  sheriff  to  execute  certain 
process. 

Return  of  new  sheriff  to  certain  orders. 

Proceedings  on  neglect  or  refusal  of 
former  sheriff. 

Person  performing  duties  of  sheriff. 

Court  of  appeals;  rules. 

Court  of  appeals;  terms. 

Court  of  appeals;  terms. 

Court  of  appeals;  appointment  of  offi- 
cers. 

Court  of  appeals;  clerk. 

Court  of  appeals;  deputy  clerk. 

Court  of  appeals;  clerk. 

Court  of  appeals;  judges'  clerks. 

Court  of  appeals;  judges'  offices. 

State  reporter;  reporter  of  court  of  ap- 
peals. 

State  reporter;  duty. 

Publication  of  reports  of  court  of  ap- 
peals. 

Copyright  of  reports  of  court  of  appeals. 

Distribution  of  reports  of  court  of  ap- 
peals. 

Unreported  decisions  of  court  of  ap- 
peals. 

State  reporter;  expiration  of  term. 

Unreported  opinions  of  court  of  appeals. 

Appellate  division;  departments. 

Appellate  division;  organization,  loca- 
tion and  powers. 


Appellate  division;  clerks,  attendants 
and  stenographers. 

Appellate  division;  revocation  of  desig- 
nations. 

Appellate  division,  designations  to  be 
filed. 

Appellate  division;  terms. 

Appellate  division;  appointment  of 
terms. 

Appellate  division;  associate  justice  to 

preside  in  certain  cases. 
Holding  special  and  trial  terms. 
Appellate  division;  justices  necessary  to 

a  decision. 

Supreme  court;   appointment  of  terms. 

Supreme  court;  publication  of  appoint- 
ments. 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


234 

235  pt. 
237 

238 

239  pt. 
[241] 
242 
243 

244 
245 

246 

247 

248 

249 

250 
254 
255 
256 

257 

258 

259 

260 

262 
334 

355  pt. 
356 

357 
358 

359 

360  pt. 

361 

432  pt 

450  pt. 

548 

565 


Judiciary  79, 153 Extraordinary   terms   of   appellate  di- 
vision and  supreme  court. 

Judiciary   155 Supreme  court  justices  in  Erie  county. 

Judiciary 86 Designation  of  trial  justices  in  certain 


Judiciary 152 Place  of  holding  special  and  trial  terms. 

Judiciary   148, 276, 364, 404.  Special  terms  at  chambers. 


Judiciary 89,264,342,402.. 

Judiciary 342,402 


Judiciary 90. 

Judiciary 91 


Judiciary 92,  264,  437,  439- 

441 

Judiciary 442,443 


Judiciary 264,438 


Executive 31, 32 

Judiciary   444 

Judiciary  445 . . 

Judiciary   161,309,316 

Judiciary  312 

Judiciary   161,309 


} { 


Judiciary  316 


Judiciary  161,309,313 


Judiciary   313 


Judiciary 164,314 

Judiciary  162,163 

Penal    1634..., 


Judiciary    190,191 

County   240  \ 

Judiciary 192  j 

Judiciary  533, 541 

County   12     1 

Judiciary 197    f 

Judiciary 196, 197,  285,  318, 

319 


Judiciary   198,382-385 

Judiciary 197,318,319 


Gen.  Corporation.  16 

Domestic  Relations  51 , 

Civil  Rights 23 

Civil  Rights 24, 


Appellate  division;  officers  attending. 

Fees  of  officers  attending  term  of  ap- 
pellate division. 

Supreme  court  reporter;  appointment 

Supreme  court  reporter;  special  meeting 
for  appointment. 

Supreme  court  reporter;  duties. 

Supreme  court  reporter;  publication  of 
reports. 

Papers  for  use  of  supreme  court  re- 
porter. 

Supreme  court  reporter;  copyright  of 
reports. 

Supreme  court  reporter;  compensation. 

Stenographers  in  Kings  county. 

Assistant  stenographer  in  Kings  county. 

Stenographers  in  second  and  ninth  dis- 
tricts; appointment. 

Stenographers  in  second  and  ninth  dis- 
tricts; salaries. 

Stenographers  for  certain  judicial  dis- 
tricts; appointment  and  salaries. 

Stenographers  in  certain  judicial  dis- 
tricts; payment  of  salaries. 

Stenographers  in  certain  judicial  dis- 
tricts; expenses. 

Temporary  stenographers. 

Misconduct  of  interpreters  in  New  York 
city. 

Terms  of  county  court. 

Appointment  of  terms  of  county  court 

Jurors  for  county  court 
County  court  stenographers. 

County  court   stenographers   in  Kings 

and  Queens  counties. 
County    court    interpreters    in    Kings 

county. 
County  court  stenographers  in  certain 

counties. 
Designation  by  foreign  corporation  of 

person  upon  whom  to  serve  papers. 
Married  woman's  property. 
Arrest  in  civil  proceeding. 
Privilege    from    arrest    of    officer*  of 

courts. 
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CODE 


Section 


Consolidated  Law 


Law 


Section 


Subject 


716  pt. 

744 

746  pt. 

752  pt. 

851 
860 
863 
864 

961  pt. 


977  pt. 

1007  pt. 

1027 
1028 
1029 

1030 
1031 
1032 

1033 
1034 
1035 
1036 

1037 

1038 

1039 


1040 
1041 

1042 
1043 
1044 
1045 
1046 

1047 
1048 
1049 
1050 
1051 

1052 


Gen.  Corporation.  243 


County   4       "\ 

State  Finance  ...  240    J 
Banking   44. . . . 


{ 


Banking   45 


Penal    1622. 

Civil  Rights 25..., 

Civil  Rights 25,26, 

Civil  Rights 26... 


County    161 

Judiciary  255 

Penal    1875 

Public  Officers   ..  66 

Judiciary   83 . . 


Judiciary  305 . 

Judiciary  502 . 

Judiciary  502 

Judiciary  603 . 


Judiciary   546 

Judiciary  547, 548 

Judiciary 550 


Judiciary  544 

Judiciary 590,  600,  680, 687 

Judiciary 500 

Judiciary 501 


Judiciary   505 , 

Judiciary 508 


Judiciary   509-512 


Judiciary 506 

Judiciary 507 , 

Code  Crim.  Pro.. .  229 , 

Judiciary  513,  528, 543, 545 

Judiciary 514 

Judiciary 26, 515 

Judiciary 516 

Judiciary 517 


Judiciary 518-520. 

Judiciary 536 

Judiciary 504 

Judiciary  521, 522 

Judiciary  523 


Judiciary 524, 


Certain  receivers  can  hold  real  prop- 
erty. 

Supervision  of  court  funds  by  State 
comptroller. 

Depositories  of  court  funds  to  give 
bonds  and  pay  interest. 

Depositories  of  court  funds  to  keep 
books  of  account. 

Swearing  falsely  in  any  form,  perjury. 

Witness  exempt  from  arrest. 

Certain  arrests  void. 

Liability  of  sheriff  for  making  arrest 
of  exempt  person. 

Officers  to  search  files  and  make  tran- 
scripts. 

Power  of  appellate  division  as  to  calen- 
dars. 

Apportionment  of  stenographers'  sal- 
aries. 

Qualifications  of  trial  jurors. 

Qualifications  of  trial  jurors. 

Certain  public  officers  disqualified  to 
serve  as  jurors. 

Exemption  from  jury  duty. 

Evidence  of  exemption. 

Discharge,  when  not  qualified  or  ex- 
empt. 

Persons  excused  from  serving. 

Certain  public  officials  disqualified. 

Jury  lists. 

Names  to  be  taken  from  assessment 
rolls. 

Duplicate  jury  lists  to  be  made  and 
filed. 

County  clerk  to  make  and  deposit  bal- 
lots. 

County  clerk  to  destroy  old  ballots  and 
notify  town  clerk  in  case  of  failure 
to  receive  jury  lists. 

Jurors  to  serve  three  years. 

Application  of  provisions  to  cities. 

Drawing  grand  jurors  in  Albany  county. 

Drawing  of  jurors. 

Notice  of  drawing. 

Officers  to  attend  drawing. 

Officers  to  attend  on  adjourned  day. 

Certain  officers  required  to  be  present 
at  drawing. 

Mode  of  drawing. 

Sheriff  must  notify  jurors. 

Jury  lists  must  be  furnished  applicants. 

Matter  of  keeping  jurors1  names. 

Jurors  who  have  served  must  be  drawn 
again  when  other  lists  exhausted. 

Third  jury  box. 
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OODE 


Section 


Consolidated  Law 


Su1iji»ct 


1053 
1054 
1055  pt 

1056 
1057 


1058 
1059 
1060 
1061 

1062 

1072 
1073 
1074 
1075 
1076 
1077 

1078 

1079 
1080 
1081 
1082 
1083 
1084 
1085 
1086 
1087 
1088 

1089 

1090 

1091 
1092 
1093 
1094 

1095 

1096 

1097 

1098 
1099 
1100 
1101 
1102 

1103 


Judiciary 525 . 

Judiciary 526 

Judiciary   537 


Judiciary   527 

Judiciary   529,530. 


513,528,  543,  545, 

Judiciary   565 

Judiciary   531, 532, 538 

Judiciary   539, 542 

Judiciary 535 


Judiciary 590,680 


Judiciary  551 

Judiciary  552,553 

Judiciary 554 

Judiciary  555, 556 

Judiciary  557 

Judiciary 558 . 


Judiciary 590,680 


Judiciary   598 

Judiciary   599 

Judiciary   635 

Judiciary  636 

Judiciary  637 

Judiciary   549,641-644 

Judiciary 630,647 

Judiciary  608,616,631 

Judiciary   632,  633 

Judiciary 645 


Judiciary 634 . 


Judiciary   591,  592,  595,  601, 

638,640 

Judiciary   593,  594 

Judiciary   602 

Judiciary   800 

Judiciary   597,  639 


Judiciary   603 


Judiciary   604 


Judiciary   606,  607 


Judiciary  610 

Judiciary  612 

Judiciary  611 , 

Judiciary  613 

Judiciary  614, 


Judiciary   615, 617 


Destruction  of  old  ballots  in  third  box. 

Drawing  from  third  box. 

Sheriff  must  notify  jurors  from  third 

box. 
Drawing  of  additional  jurors. 
Proceedings     on     drawing     additional 

jurors. 

Drawing  of  additional  jurors. 
Additional  jurors  drawn  during  term. 
Attendance  of  jurors  at  county  court 
Powers  of  deputy  county  clerk  as  to 

jurors. 
Application  of  provisions  to  New  York 

and  Kings  counties. 
Fine  of  juror  for  nonattendance. 
Fine  of  juror  for  nonattendance. 
Fine  for  non-attendance  at  trial  term. 
Duty  of  clerk  and  sheriff. 
Proceedings  on  order  to  show  cause. 
Discontinuance   of   proceedings   against 

delinquent  juror. 
Application  of  provisions  to  New  York 

and  Kings  counties. 
Qualification  of  trial  juror;  New  York. 
Qualification  of  trial  juror;  New  York. 
Persons  exempt  in  New  York. 
Evidence  of  exemption  in  New  York. 
Duty  of  military  officers. 
Jury  year. 

Jurors  excused  in  New  York. 
Jurors  excused  in  New  York. 
Duty  of  juror  applying  to  be  excused. 
Service  in   court  not  of   record  as  an 

excuse. 
Clerk  to  make  return  to  commissioner 

after  term. 

Duty  of  commissioner  in  New  York. 

Assistants  to  commissioner. 

Public  officers  must  aid  commissioner. 

Expenses  of  commissioner's  office. 

Preparation  of  lists  of  jurors  in  New 
York. 

Failure   to    testify    as    to    liability  to 
serve. 

Commissioner    to    return    the   lists  to 
county  clerk. 

Commissioner  to  make  and  deposit  bal- 
lots. 

Number  of  jurors  to  be  drawn. 

Officers  to  attend  drawing. 

Notice  of  drawing. 

Officers  attending  on  adjourned  day. 

Jury  must  not  be  drawn  on  adjourned 
day  unless  officers  attend. 

Mode  of  drawing  jurors  in  New  York. 
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Code 


Section 


Consolidated  Law 


1104 
1105 
1106 
1107 

1108 
1109 
1110 
1111 
1112 
1113 
1117 
1118 

1119 
1120 

1121 

1122 
1123 
1124 

1125 
1126 
1127 
1128 
1129 
1130 
1131 

1132 
1133 
1134 
1135 
1136 
1137 

1138 
1139 

1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 

1149 
1150 
1151 

1152 
1153 


Law 


Section 


Subject 


Judiciary 618 , 

Judiciary   623 

Judiciary   619,624,625 

Judiciary 628,629 


Judiciary  621,622,626,627 

Judiciary  646,  649 

Judiciary  648 

Judiciary  800 

Judiciary  605,  609,  620 

Judiciary 650-659 , 

Judiciary  660-663 

Judiciary  664 , 


Judiciary  665-667 

Penal    1232... 


Judiciary  596 


Penal    1235, 

Penal    1235, 

Penal    1235 


Penal    1233... 

Judiciary   686 

Judiciary  720 

Judiciary 721, 722 

Judiciary   714, 715 

Judiciary 716...., 

Judiciary  718,719 


Judiciary   681,688-690,723 

Judiciary   682,  683 

Judiciary  800 

Judiciary   691,692 

Judiciary  693, 694 

Judiciary 695 


Judiciary   696, 698 

Judiciary  697 


Judiciary  699, 700. 

Judiciary  701 

Judiciary   702 

Judiciary   703 , 

Judiciary 704 

Judiciary   705 

Judiciary  706,  709 

Judiciary   710,717,725 

Judiciary 711 


Judiciary 707,712 

Judiciary  708,713 

Judiciary 26 , 


Judiciary   724, 

Judiciary  726 . 


Drawing  where  term  consists  of  parts. 

Commissioner  to  notify  jurors. 

Commissioner  to  notify  jurors. 

Proceedings  when  less  than  majority  of 
persona  drawn  are  notified. 

Drawing  of  additional  jurors. 

Fine  for  non-attendance. 

Arrest  for  failure  to  attend. 

Jurors  for  district  courts. 

Sheriff's  jury. 

Remitting  and  enforcing  jury  fines. 

Uncollected  fines. 

Commissioner  to  receive  fines  and  ac- 
count therefor. 

Corporation  counsel  to  prosecute. 

Penalty  for  physician  giving  false  cer- 
tificate. 

Persons  required  to  furnish  informa- 
tion. 

Bribery  of  officer  by  juror. 

Officer  accepting  bribes. 

Penalty  for  concealing  offer  to  take 
bribe. 

False  swearing,  perjury. 

Qualification  of  jurors  in  Kings  county. 

Exemption  in  Kings  county. 

Evidence  of  exemption. 

Jury  service. 

Jurors  excused. 

Return  by  clerk  after  adjournment  of 
term. 

Selection  of  trial  jurors. 

Commissioner  to  collect  fees  for  county. 

Expenses  of  commissioner. 

Selection  of  jurors. 

Commissioner  to  publish  notice  of  list. 

Commissioner  to  prepare  list  and  file 
transcript. 

Supplemental  lists. 

Commissioner  to  make  and  deposit  bal- 
lots. 

Officers  to  attend  drawing. 

Proceedings  preliminary  to  drawing. 

Mode  of  drawing. 

Certificate  to  be  made  and  boxes  sealed. 

Subsequent  drawings. 

Proceedings  when  first  box  exhausted. 

Commissioner  to  notify  juror. 

Notification  of  jurors. 

Commissioner  to  make  return  of  jurors 
notified. 

Additional  jurors. 

Jurors  in  certain  special  proceedings. 

Compensation  to  judges  attending 
drawing. 

Fine  for  non-attendance. 

Arrest  for  non-attendance. 
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App*x  18. 


Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


1154  Judiciary 


1155 
1156 
1157 
1158 
1159 

1160 
,1161 
1162 

1190  pt. 

1192 

1193 

1194 

1195 

1196 


1197. 
1198 

1199 
1206 

1268 
1273  pt. 

1737 
1738 

1739 

1740 

1741 
1761 
1781 

1782 
1783 
1784 

1785 
1786 
1787 
1788 
1789 

1790 

1791 

1792 
1793 


Judiciary 
Judiciary 
Judiciary 
Penal    ... 
Penal    ... 


Penal    .. 
Penal    . . , 
Judiciary 


Civil  Rights 
Civil  Rights 

Penal    

Penal    

Judiciary  . . 


Judiciary   560 


Judiciary 
Judiciary 


Judiciary  

Dom.  Relations  . . 

Debtor  &  Cred'r. . 
Dom.  Relations  .. 


Lien 
Lien 

Lien 

Lien 


Lien    

Dom.  Relations  . . 
Gen.  Corp 


Gen.  Corp. 
Gen.  Corp. 
Gen.   Corp. 


Gen.  Corp . 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 


727-729 Commissioner  to  notify  jurors  fined  to 

appear. 

730, 731 Commissioner  to  collect  jury  fines. 

732-735 Fines  not  collected  to  be  docketed. 

736 Discharge  of  lien  created  by  docket 

1234 Commissioner  omitting  name;  felony. 

1234 Commissioner's  wilful  neglect;    misde- 
meanor. 

1236 False  information;  misdemeanor. 

1232 Physician  giving  false  certificate. 

684, 685 Commissioner  to  report  and  pay  over 

money. 

12 Alien  not  entitled  to  special  jury. 

14 Jurors  not  to  be  questioned  for  verdicts. 

375 Penalty  when  juror  takes  gift. 

377 Penalty  for  embracery. 

559 Fine  of  trial  juror  for  non-attendance 

in  special  proceeding. 

Fine  for  neglect  or  misconduct  of  officer 

In  charge  of  jury  from  special  pro- 
ceeding. 

561 Notice  of  fine  in  special  proceeding. 

562 Special  return  of  delinquency  and  fine 

to  county  court. 

563, 564 Collection  or  remission  of  fine. 

51 Judgment     for     or     against     married 

woman. 

150 Discharge  of  bankrupt  from  judgment 

51 Confession    of    judgment    by    married 

woman. 

Action  to  foreclose  lien  on  chattel. 

, Warrant  to  seize  chattel  and  proceed- 
ings thereupon. 

..  i Judgment  in  action  to  foreclose  lien  on 

chattel. 

Action  to  foreclose  lien  on  chattel  in 

inferior  court 

210 Application  of  sections. 

8 Marriage  after  divorce  for  adultery. 

90 Action   against  officers   of   corporation 

for  misconduct. 

91 Who  may  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

100 Action  by  judgment-creditor  for  seques- 
tration. 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104, 106 Temporary  and  permanent  receiver. 

105 Powers   and   duties   of   temporary  re- 
ceiver. 

109 Officers  and  stockholders  may  be  made 

r  parties. 

110 Separate    action    against    officers   and 

stockholders. 

Ill Proceedings  in  such  actions. 

112 Distribution  of  property  by  judgment 


206. 
207 

208 

209 
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5151 


Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


1794 
1795 
1796 


1797 

1798 

1799 

1800 
1801 

1802 
1803 
1804 

1805 
1806 

1807 
1808 


Gen. 
Gen. 
Gen. 


Gen. 

Gen. 

Gen. 

Gen. 
Gen. 

Gen. 
Gen. 
Gen. 

Gen. 
Gen. 


Corp. 
Corp. 
Corp. 


Corp. 
Corp, 


....  113 Recovery  of  stock  subscriptions. 

....  114 Liability  of  directors  and  stockholders. 

....  115 Construction   of   provision   relating  to 

dissolution  and   enforcement   of  lia- 
bility. 

....  130 Action    by    attorney-general   to   annul 

corporation  when  legislature  directs. 

131 Action    by    attorney-general    to   annul 

corporation  by  leave  of  court. 
Corp 132 Notice  of  application  for  leave  to  com- 
mence action. 

Corp 133 Jury  trial. 

Corp 134 Injunction  and  receiver  in  final  judg- 
ment. 

Corp 135 Temporary  injunction. 

Corp 136 Filing  and  publishing  judgment. 

Corp 300 Certain  corporations  excepted  from  cer- 
tain provisions. 

Corp 301 Testimony  of  officers  and  agents. 

Corp 302 Injunction    staying    action    in    certain 


Gen.   Corp. 
Gen.  Corp. 


1809  pt.    Gen.   Corp. 


303 Proving  claims  of  creditors. 

304 Action  by  attorney-general  against  cor- 
porations or  officers. 
305 Requisites    of    injunction    in    certain 


cases. 


1810 
1811 

1812  pt. 

1813  pt 
1843 

1859 

1868 

1909 
1910 
1911 
1912 
1942 
1944 
1966  pt. 

1967 

1968 

2149 

2150 
2151 
2152 

2153 


(Jen.   Corp. 
Gen.   Corp. 


306 
307 


Gen.   Corp 

Gen.   Corp 

Deced.  Estate  . . . 

Deced.  Estate  . . . 

Deced.  Estate  . . . 

Pers.  Property  .. 
Pers.  Property  . . 
Gen.  Business  . . . 
Pers.  Property  . . 
Debtor  &  Cred'r. . 
Debtor  &  Cred'r.. 
County   


308 
309 


County 
County 


Debtor  &  Cred'r.. 

Debtor  &  Cred'r.. 
Debtor  &  Cred'r. . 
Debtor  &  Cred'r . . 

Debtor  &  Cred'r.. 


Appointment  of  receivers. 

Judicial  suspension  or  removal  of  officer 

of  corporation. 

Application  of  last  three  sections. 

Misnomer  not  available. 

101 Liability  of  heirs  and  devisees  for  death 

of  decedent. 

102 Liability  of  heirs  and  devisees  where 

will  provides  for  debts. 

28 Action  by  child  born  after  making  a 

will  or  by  subscribing  witness. 

41 Rights  of  transferee  of  claim  or  demand. 

41 Transfer  of  claim. 

375 Transfer  of  cause  of  action  for  usury. 

41 Assignment  of  judgment. 

230, 231 Compositions  by  joint  debtors. 

232, 233 Compositions  by  joint  debtors. 

201 District   attorney   to   bring  action  on 

forfeited  recognizance. 

201 District  attorney  to  pay  over  certain 

moneys  collected. 

201 District  attorney  to  render  certain  ac- 
count. 

50 Insolvent's  discharge;  who  may  be  dis- 
charged. 

51 Insolvent's  discharge;  application. 

52 Insolvent's  discharge;  petition, 

53 Insolvent's  discharge;  consent  of  cred- 
itors. 

54 Insolvent's  discharge;  consent  of  repre- 
sentative or  trustee. 
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TABLE    COMPARISON    CODE    AND    CON  SOLID.    LAWS. 


App'x  18. 


Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


2154 

Debtor  &  Cred'r.. 

2155 

Debtor  &  Cred'r.. 

2156 

Debtor  &  Cred'r. . 

2157 

Debtor  &  Cred'r.. 

2158 

Debtor  k  Cred'r.. 

2159 

Debtor  &  Cred'r.. 

2160 

Debtor  &  Cred'r.. 

2161 

Debtor  &  Cred'r.. 

2162 

Debtor  &  Cred'r.. 

2163 

Debtor  &  Cred'r.. 

2164 

Debtor  &  Cred'r. . 

2165 

Debtor  A  Cred'r.. 

2166 

Debtor  &  Cred'r. . 

2167 

Debtor  &  Cred'r . . 

2168 

Debtor  &  Cred'r.. 

2169 

Debtor  &  Cred'r. . 

2170 

Debtor  &  Cred'r . . 

2171 

Debtor  &  Cred'r.. 

2172 

Debtor  &  Cred'r . . 

2173 

Debtor  &  Cred'r. . 

2174 

Debtor  &  Cred'r. . 

2175 

Debtor  &  Cred'r . . 

2176 

Debtor  &  Cred'r . . 

2177 

Debtor  &  Cred'r. . 

2178 

Debtor  &  Cred'r.. 

2179 

Debtor  &  Cred'r.. 

2180 

2181 
2182 

2183 

2184 


55 


56 


57 


58 


59 


60 


Debtor  &  Cred'r. . 

Debtor  &  Cred'r.. 
Debtor  &  Cred'r. . 

Debtor  &  Cred'r.. 

Debtor  &  Cred'r. . 


Insolvent's   discharge;    consent  of  cor- 
poration. 
Insolvent's  discharge;   consent  of  part- 
nership. 

Insolvent's  discharge;  effect  of  consent 

where  petitioner  is  joint  debtor. 
Insolvent's  discharge;   consent  of  pur- 
chaser of  debt. 
Insolvent's  discharge ;   consenting  cred- 
itor must  relinquish  security. 

Insolvent's    discharge;     penalty    when 

creditor  swears  falsely. 

61 Insolvent's  discharge;   affidavit  of  con- 
senting creditor. 

62 Insolvent's      discharge ;       non-resident 

creditor  to  annex  accounts. 

63 Insolvent's       discharge;        petitioner's 

schedule. 

64 Insolvent's  discharge;    petitioner's  affi- 
davit. 

65 Insolvent's    discharge;    order    to   show 

cause. 

66 Insolvent's  discharge;    publication  and 

service  of  order. 

67 Insolvent's  discharge;  hearing. 

68 Insolvent's  discharge;  putting  cause  on 

calendar. 

69 Insolvent's    discharge;    filing  specifica- 
tions and  demanding  jury  trial. 

70 Insolvent's  discharge;  opposing  creditor 

to  file  proofs. 

71 Insolvent's    discharge;     proceedings    if 

jurors  do  not  agree. 

72 Insolvent's       discharge;       non-resident 

wife. 

73 Insolvent's   discharge ;    examination  of 

insolvent. 

74 Insolvent's  discharge;  discharge. 

75 Insolvent's  discharge;  assignment. 

76 Insolvent's  discharge;  assignment. 

77 Insolvent's  discharge;   trustees. 

78 Insolvent's  discharge;  effect  of  assign- 
ment. 

79 Insolvent's  discharge ;  discharge. 

80 Insolvent's    discharge;    order    to  show 

cause  where  trustee  refuses  to  give 
certificate. 

81 Insolvent's   discharge ;    proceedings  on 

return  of  order. 

82 Insolvent's  discharge;  recording  papers. 

83 Insolvent's    discharge;     effect    of   dis- 
charge. 

84 Insolvent's    discharge;     effect    of    dis- 
charge. 

85 Insolvent's    discharge;     effect    of   dis 

charge. 


J 
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('ni)K 


,*  tn'lion 


Consolidated  Law 


2185 


Law 


Section 


Subject 


Debtor  k  Cred'r..  86 


2186 

Debtor  &  Cred'r.. 

2187 

Debtor  k  Cred'r.. 

2188 

Debtor  k  Cred'r. . 

2180 

Debtor  k  Cred'r.. 

2190 

Debtor  k  Cred'r.. 

2191 

Debtor  k  Cred'r . . 

2192 

Debtor  k  Cred'r.. 

2193 

Debtor  k  Cred'r. . 

2194 

Debtor  &  Cred'r. . 

2195 

Debtor  k  Cred'r . . 

2196 

Debtor  k  Cred'r.. 

2197 

Debtor  k  Cred'r. . 

2198 

Debtor  k  Cred'r.. 

2199 

Debtor  k  Cred'r . . 

2200 

Debtor  k  Cred'r.. 

2201 

Debtor  k  Cred'r . . 

2202 

Debtor  k  Cred'r. . 

2203 

Debtor  k  Cred'r . . 

2204 

Debtor  k  Cred'r.. 

2205 

Debtor  k  Cred'r.. 

2206 

Debtor  k  Cred'r. . 

2207 

Debtor  k  Cred'r.. 

2208 

Debtor  k  Cred'r.. 

2209 

Debtor  k  Cred'r . . 

2210 

Debtor  k  Cred'r.. 

2211 

Debtor  k  Cred'r. . 

2212 

Debtor  k  Cred'r. . 

2213 

Debtor  k  Cred'r. . 

2214 

Debtor  k  Cred'r. . 

2215 

Debtor  k  Cred'r . . 

2216 

Debtor  k  Cred'r.. 

2217 


Debtor  k  Cred'r.. 


.  Insolvent's  discharge;  release  from  im- 
prisonment. 

87 Insolvent's  discharge;  void  discharge. 

88 Insolvent's    discharge;    invalidity   may 

be  proved. 

100 Insolvent's  exemption;  who  may  be  ex- 
empted. 

101 Insolvent's  exemption ;  petition. 

102 Insolvent's      exemption ;       petitioner's 

schedule. 

103 Insolvent's  exemption;  petitioner's  affi- 
davit. 

104 Insolvent's  exemption;    order  to  show 

cause, 

105 Insolvent's  exemption;  hearing. 

106 Insolvent's  exemption;  assignment. 

107 Insolvent's  exemption ;  discharge. 

108 Insolvent's        exemption;         recording 

papera. 

109 Insolvent's  exemption;  release. 

110 Insolvent's  exemption;  debts  and  de- 
mands not  affected. 

HI Insolvent's  exemption;   void  discharge. 

120 Judgment-debtor's  discharge,  who  may 

be  discharged. 

121 Judgment-debtor's  discharge;  applica- 
tion. 

122 Judgment-debtor's    discharge,    petition. 

123 Judgment-debtor's    discharge,    contents 

of  petition. 

124 Judgment-debtor's    discharge;    affidavit 

of  petitioner. 

125 Judgment-debtor's  discharge,  notice  to 

creditors. 

126 Judgment-debtor's     discharge ;      notice 

when  service  cannot  be  made. 

127 Judgment-debtor's     discharge ;      notice 

when  State  a  creditor. 

128 Judgment-debtor's    discharge;    hearing. 

129 Judgment-debtor's  discharge;  adjourn- 
ment. 

130 Judgment-debtor's  discharge;  proceed- 
ings on  adjournment. 

131 Judgment-debtor's  discharge;  assign- 
ment. 

132 Judgment-debtor's  discharge;  discharge. 

133 Judgment-debtor's  discharge ;  peti- 
tioner's property  still  liable. 

134 Judgment-debtor's  discharge;  new  ex- 
ecution. 

135 Judgment-debtor's  discharge;  trustee. 

136 Judgment-debtor's    discharge;    creditor 

may  notify  debtor  to  apply  for  dis- 
charge. 

137 Judgment-debtor's  discharge;  failure  so 

to  apply. 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


2218 

2219 
2220 

2221 

2222 
2223 

2224 

2225 

2220 

2227 

2228 

2229 

2230 

2266 
2267 

2268 

2269 

2270 

2271 

2272 

2273 

2274 

2275 

2276 


2278 
2279 

2280 
2281 

2282 

2283 


Debtor  k 


Prison 
Prison 

Prison 

Prison 
Prison 

Prison 

Prison 

Prison 

Prison 

Prison 

Prison 

Prison 


Judiciary 
Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 
Judiciary 


2277  Judiciary 


Judiciary 
Judiciary 

Judiciary 
Judiciary 

Judiciary 

Judiciary 


Cred'r. .  138 Judgment-debtor's  discharge;  discharge 

of  debtors  to  State  or  United  States. 

390 Care  of  prisoner's  property ;  application. 

391 Care  of  prisoner's  property;  who  may* 

apply. 

392 Care   of   prisoner's   property;    creditor 

must  relinquish  security. 

393 Care  of  prisoner's  property;  petition. 

394 Care  of  prisoner's   property;    copy  of 

sentence  and  affidavit. 
395 Care   of  prisoner's   properly;    proceed- 
ings on  presentation  of  papers. 
396 Care  of  prisoner's   property;    proceed- 
ings on  return  of  order. 
397 Care  of  prisoner's  property;  order  ap- 
pointing trustee. 

398 Care   of   prisoner's   properly;    removal 

of  trustee. 
399 Care  of  prisoner's  property ;    distribu- 
tion of  property. 

400 Care  of  prisoner's  property;    property 

to  be  delivered  to  prisoner  on  dis- 
charge. 

401 Care  of  prisoner's  property;  application 

of  article. 

754 Contempt  proceedings;   application. 

T  755 Contempt  proceedings;    summary  pun- 
ishment. 

756 Contempt  proceedings;  warrant  without 

notice. 

757 Contempt  proceedings;    order  to  show 

cause  or  warrant  to  attach. 
758 Contempt    proceedings;    notice   to   de- 
linquent officer. 

757 Contempt  proceedings;   orders  granted 

out  of  court. 

759 Contempt  proceedings;  contempt  before 

referee. 

760-762 Contempt  proceedings;   effect  of  order 

and  warrant. 

763 Contempt     proceedings;     affidavit    and 

warrant  to  be  served  on  accused. 

764 Contempt  proceedings;   undertaking. 

765 Contempt     proceedings;     execution    of 

warrant. 

766 Contempt  proceedings;  undertaking  for 

discharge. 

767 Contempt  proceedings ;  habeas  corpus. 

768 Contempt   proceedings;    sheriff  to  file 

undertaking. 

769 Contempt  proceedings;    interrogatories. 

770 Contempt  proceedings ;    final  order  di- 
recting punishment. 

771 Contempt  proceedings;    punishment  on 

return  of  habeas  corpus. 

772 Contempt  proceedings;   punishment  on 

return  of  order  to  show  cause. 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


2284 
2286 

2280 

2287 

2288 

2289 

2290 

2291 

2292 

2293 

2294 
2295 

2296 

2297 
2298 

2299 

2300 

2301 

2411 

2412  pt. 

2413  pt. 

2414 

2415 
2416 

2417 

2419 
2420 

2421 
2422 
2423 


Judiciary  773. 

Judiciary 774. 

Judiciary  775 . 

Judiciary 776. 

Judiciary 777. 

Judiciary 778. 

Judiciary 779. 

Judiciary 780. 

Judiciary 781 . 

Judiciary 790 

Judiciary 791. 

Judiciary 791. 

Judiciary 792 . 

Judiciary  793. 

Judiciary 794 . 

Judiciary 795. 

Judiciary 796 

Judiciary 797 


Gen.   Corp 60 

Gen.   Corp 61. 

Gen.   Corp 62, 


County  161  \ 

Gen.   Corp 63     J 

Gen.   Corp 64 

Gen.  Corp 65.... 


County  161 

Executive 34 

Judiciary 254 

Gen.  Corp 170, 


} { 


Gen.  Corp 171-173 


Gen.   Corp 174 

Gen.  Corp 175 


Gen.  Corp. 


176, 178,  181,  182, 
184 


Contempt  proceedings;  amount  of  fine. 

Contempt  proceedings;  length  of  im- 
prisonment. 

Contempt  proceedings;  release  of  of- 
fender. 

Contempt  proceedings;  indictment  of 
offender. 

Contempt  proceedings;  proceedings 
when  accused  does  not  appear. 

Contempt  proceedings;  prosecution  of 
undertaking. 

Contempt  proceedings;  prosecution  of 
undertaking  in  name  of  people. 

Contempt  proceedings;  sheriff  liable  for 
taking  insufficient  sureties. 

Contempt  proceedings;  misconduct  at 
trial  term. 

Collection  of  fine;  schedule  of  fines  im- 
posed. 

Collection  of  fine;  warrant. 

Collection  of  fine;  warrant  when  de- 
linquent non-resident  of  county. 

Collection  of  fine;  execution  of  war- 
rant. 

Collection  of  fine;  return  of  warrant. 

Collection  of  fine;  proceedings  if  fine 
not  collected. 

Collection  of  fine;  contents  of  schedule 
annexed  to  warrant. 

Collection  of  fine;  liability  of  sheriff 
for  omission  of  duty. 

Collection  of  fine;  special  provisions 
for  collection. 

Change  of  name;  by  corporation. 

Change  of  name;  contents  of  petition. 

Change  of  name;  notice  of  presentation 
of  petition. 

Change  of  name;  order  changing  name. 

Change  of  name;  when  to  take  effect. 
Change  of  name;   substitution  of  new 
name  in  pending  action. 

Change  of  name;  reports  of  names 
changed. 

Voluntary   dissolution   of   corporation; 

grounds  for  petition. 
Voluntary  dissolution   of   corporation; 

petition  when   directors   or   trustees 

divided. 
Voluntary   dissolution   of   corporation; 

contents  of  petition. 
Voluntary  dissolution   of   corporation; 

affidavit  to  be  annexed. 

Voluntary  dissolution  of  corporation; 
presentation  of  petition,  temporary 
receiver. 
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CO  DC 


Section 


Consolidated  Law 


Law 


Section 


Subject 


2424 
2425 
2426 
2427 

2428 

2429 

2430 

2431 

2431-a 

2431-b 

2471 -a 
2529 

2611 
2628 

2633 
2634  pt. 
2660  pt. 

2694 

2703 

2704 

2732 

2733  pt. 

2734 

3280 

3281 
3282 
3283 

3285 
3286 
3289 

3290 

3291 

3295 


Gen.  Corp. 

Gen.  Corp . 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp , 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 


Gen.  Corp 

Public  Officers  . . 
Judiciary  


Decedent  Est. 
Decedent  Est. 

Decedent  Est. 
Decedent  Est. 
Decedent  Est. 

Decedent  Est. 

Decedent  Est. 

Decedent  Est. 


Decedent  Est 98 


Decedent  Est 

Decedent  Est 

Judiciary  

Public  Officers  . . . 
Public  Officers  . . . 
Public  Officers  . . . 
Judiciary  

County   

Public  Officers  . . . 
Public  Officers  . . . 


179 Voluntary   dissolution   of   corporation 

order  to  be  published. 
180 Voluntary   dissolution  of   corporation 

service  of  order. 
185-187 Voluntary   dissolution   of    corporation 

hearing. 
188, 189 Voluntary  dissolution   of   corporation 

papers. 
190 Voluntary   dissolution  of   corporation 

application  for  final  order. 
191,192,194 Voluntary   dissolution  of   corporation 

final  order.     . 
193 Voluntary  dissolution  of   corporation 

certain  sales  and  transfers  void. 
177, 195 Voluntary   dissolution   of   corporation 

certain  corporations  excepted. 
277 Voluntary   dissolution   of  corporation 

commissions  of  receiver. 
268 Voluntary   dissolution   of   corporation 

final  accounting. 

80 Delivery  of  public  books  and  papers. 

472 Attorney  who  is  surrogate's  father  or 

son  prohibited  from  practicing  before 

him. 

23-25 What  wills  may  be  proved. 

46 Validity   of    purchase   notwithstanding 

devise. 

42 Record  of  wills  in  county  clerk's  office. 

43 County  clerk's  index  of  recorded  wills. 

103 Action  against  husband  for  debts  of  de- 
ceased wife. 
47 Validity  and  effect  of  testamentary  dis- 
positions. 
44 Recording  will  found  in  another  State 

or  country. 
45 Authentication  of  papers  from  another 

State  or  country. 
Distribution    of    personal    property   of 

decedent. 

Advancements  of  personal  estates. 

Estates  of  married  women. 


Fees  of  clerks  and  officers. 


99 

100 

252   \ 

67     | 

67 Fees  of  public  officers. 

67 Fees  of  public  officers. 

256 Clerk  of  court  of  appeals  must  account 

for  fees. 

161 County  clerks  must  account   for  fees. 

70 Accounting  for  fees  generally. 


69 


Executive 84 


Public   Officers...   68 


State  Finance  ...  46 


Fee  for  administering  certain  official 
oaths  prohibited. 

Certain  searches  ordered  by  State  offi- 
cers to  be  gratuitous. 

Allowance  of  additional  fees  and  ex- 
penses. 

Comptroller  to  audit  and  pay  certain 
fees  and  charges. 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


3303 
3390 

3391 

3392 

3393 

3394 

3395 

3396 

3397 

3398 
3399 
3400 

3401 

3402 
3403 

3404 

3405 
3406 

3407 
3408 
3409 
3410 

3411 

3412 

3413 
3414 

3415 
3416 

3417 

3418 

3419 


Judiciary  

Gen.  Corp 

Joint-Stock  Ass'n 
Gen.  Corp , 


253 
70 
8 
71. 


} 


{ 


Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 

Gen.  Corp. 


72..., 
72,73 
74... 


75.. 
76.. 
330 


Lien 
Lien 
Lien 

Lien 

Lien 
Lien 

Lien 

Lien 
Lien 

Lien 
Lien 
Lien 
Lien 

Lien 

Lien 

Lien 
Lien 

Lien 
Lien 

Lien 
Lien 

Lien 


40. 
41. 
42. 

43. 

44. 
45. 

46. 

47. 

48. 

49. 
50 
51. 
52, 

53 

54. 

55. 
56, 

57. 
58, 

59. 
60 

61. 


3419  (bis)  Lien 

3420  Lien 


3421 
3422 


Lien 
Lien 


85, 
86 

87. 
88. 


Clerk's  fees  upon  naturalization. 

Sale  of  corporate  and  joint-stock  asso- 
ciation real  property;  method. 

Sale  of  corporate  real  property;  peti- 
tion. 

Sale  of  corporate  real  property;  hear- 
ing. 

Sale  of  corporate  real  property;  order 
of  sale. 

Sale  of  corporate  real  property;  in- 
solvent corporations. 

Sale  of  corporate  real  property;  service 
of  notices. 

Sale  of  corporate  real  property;  prac- 
tice in  cases  not  provided  for. 

Sale  of  corporate  real  property;  time 
title  takes  effect. 

Mechanics'  liens;  construction. 

Mechanics'  liens;  enforcement. 

Mechanics'  liens;  enforcement  of  lien 
for  public  improvement. 

Mechanics'  liens;  action  in  court  of 
record. 

Mechanics'  liens;  parties. 

Mechanics'  liens;  equities  to  be  deter- 
mined. 

Mechanics'  liens  action  in  court  not  of 
record. 

Mechanics'  liens;  service  of  summons. 

Mechanics'  liens;  answer;  judgment  by 
default. 

Mechanics'  liens;  trial  and  judgment. 

Mechanics'  liens;  execution. 

Mechanics'  liens;  appeals. 

Mechanics'  liens;  transcripts  of  judg- 
ments. 

Mechanics'  liens;  costs  and  disburse- 
ments. 

Mechanics'  liens;  judgment  in  case  of 
failure  to  establish  lien. 

Mechanics'  liens;   payment  into  court. 

Mechanics'  liens;  preference  over  con- 
tractors. 

Mechanics'  liens;  terms  of  judgment. 

Mechanics'  liens;  judgment  for  de- 
ficiency. 

Mechanics'  liens;  vacating  lien. 

Mechanics'  liens;  judgment  in  action 
on  account  of  public  improvement. 

Mechanics'  liens;  judgment  in  action 
to  foreclose  lien  on  property  of  rail- 
road. 

Lien  on  vessel;  enforcement. 

Lien  on  vessel;  application  for  war- 
rant. 

Lien  on  vessel;  undertaking. 

Lien  on  vessel;  execution  of  warrant. 
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OODE 


Section 


Consolidated  Law 


Law 


Section 


Subject 


3423 
3424 

3425 
3426 
3427 
3428 
3420 

3430 
3431 

3432 
3433 

3434 
3435 

3436 

3437 
3438 
3439 
3440 

3441 


Lien 
Lien 

Lien 
Lien 
Lien 
Lien 
Lien 

Lien 
Lien 

Lien 
Lien 

Lien 
Lien 

Lien 

Lien 
Lien 
Lien 
Lien 

Lien 


89 lien  on  vessel;  order  to  show 

90 lien  .on  vessel;  notice  to  be  published 

and  served. 

91 lien  on  Teasel;  trial. 

92 Lien  on  vessel ;  order  of  sale. 

93 lien  on  vessel;  sale  and  proceeds. 

94 lien  on  vessel;  notice  of  distribution. 

95 lien  on  vessel;  liens  for  which  no  war- 
rants are  issued. 

96 lien  on  vessel ;  contested  claims. 

97 lien  on  vessel ;  trial  of  issues  and  ap- 
peal. 

98 Lien  on  vessel;  distribution  of  proceeds. 

99 Lien  on  vessel;  payment  of  uncontested 

claims. 

100 lien  on  vessel;  distribution  of  surplus. 

101 lien   on   vessel;    application    for   dis- 
charge of  warrant. 

102 Lien  on  vessel;  undertaking  to  accom- 
pany application. 

103 Lien  on  vessel;  discharge  of  warrant. 

104 lien  on  vessel;  action  on  undertaking. 

105 Lien  on  vessel;  costs  of  proceedings. 

106 Lien  on  vessel ;  sheriff  must  return  war- 
rant. 

107 lien  on  vessel ;  discharge  of  lien  before 

issue  of  warrant. 


TABLE  3. 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  OODE  OF  CIVIL  PROCEDURE 
IN  THE  CONSOLIDATED  LAWS,  ARRANGED  ACCORDING  TO  THE  CON- 
SOLIDATED LAWS. 


Code 
Section 


746 

Pt. 

752 

pt. 

15 

16 

119 

548 

565 

860 

863 

864 

1190 

pt. 

1192 

Law 
Section 


Subject 


BANKING  LAW. 

44 Depositories  of  court  funds  to  give  bonds  and  pay  in- 
terest. 
45 Depositories  of  court  funds  to  keep  books  of  account 

CIVIL  RIGHTS  LAW. 

20 Imprisonment  for  costs. 

21 Imprisonment  for  non-payment  of  money  on  judgment 

or  contract. 

22 Privilege  of  officers  and  prisoners  from  arrest. 

23 Arrest  in  civil  proceeding. 

24 Privilege  from  arrest  of  officers  of  courts. 

25 Witness  exempt  from  arrest. 

25, 26 Certain  arrests  void. 

26 Liability  of  sheriff  for  making  arrest  of  exempt  person. 

12 Alien  not  entitled  to  special  jury. 

14 Jurors  not  to  be  questioned  for  verdicts. 


J 
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Code 
Section 


Law 
Section 


Subject 


1041  pt. 


20  pt. 


28 

31 

pt. 

88 

89 

pt. 

112 

121 

182 

183 

184 

185 

186 

187 

188 

189 

203 

pt. 

356 

pt. 

358 

pt. 

744 

pt. 

961 

pt. 

1966 

pt. 

1967 

1968 

2414 

pt. 

2417 

pt. 

3285 

1268 

1942 

1944 

2149-2187 

2188-2199 

2200-2218 

1843 
1859 

1868 

2611 
2628 
2633 
2634  pt. 


CODE  CRIMINAL  PROCEDURE. 

229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW. 

240 County  charge;   expense  of  calendars  of  supreme  and 

county  courts. 

245 County  seals. 

42 Supervisors  to  furnish  necessaries  for  term  of  county 

court. 

12 County  charge;   stenographers'  compensation. 

170 Special  deputy  clerks  in  certain  counties. 

240 Support  of  poor  prisoners. 

90 County  jails. 

195 Proceedings  when  new  sheriff  assumes  office. 

195 Powers  of  former  sheriff. 

195 Duties  of  former  sheriff  when  new  sheriff  assumes  office. 

195 Former  sheriff  to  execute  instrument  of  delivery. 

195 Former  sheriff  to  execute  certain  process. 

195 Return  of  new  sheriff  to  certain  orders. 

195 Proceedings  on  neglect  or  refusal  of  former  sheriff. 

195 Person  performing  duties  of  sheriff. 

12 Supervisors  to  furnish  library  for  judges  of  court  of 

appeals. 
240 Expense  of  publication  of  terms  of  county  court  to  be 

county  charge. 

12 Stenographers  of  county  court  to  be  paid  by  county. 

240 Fees  of  county  clerks  for  certain  papers  furnished. 

161 County  clerk  to  make  certain  searches  and  transcripts. 

201 District  attorney  to  bring  action  on  certain  forfeited 

recognizances. 

201 District  attorney  to  pay  over  certain  moneys  collected. 

201 District  attorney  to  render  certain  account. 

161 County    clerks    must    record    changes    in    corporation 

names. 

161 County  clerks  must  report  names  changed. 

161 Countv  clerks  must  account  for  fees. 

DEBTOR  AND  CREDITOR  LAW. 

150 Discharge  of  bankrupt  from  judgment. 

230, 231 Compositions  by  joint  debtors. 

232, 233 Compositions  by  joint  debtors. 

50-88 Discharge  of  insolvent  from  his  debts. 

100-111 Exemption  from  arrest  or  discharge  from  imprison- 
ment of  insolvent  debtor. 

120-138 Discharge  of  imprisoned  judgment-debtor  from  impris- 
onment. 

DECEDENT  ESTATE  LAW. 

101 Liability  of  heirs  and  devisees  for  debt  of  decedent. 

102 Liability  of  heirs  and  devisees  where  will  provides  for 

debts. 

28 Action  by  child  born  after  making  will,  or  by  sub- 
scribing witness. 

23-25 What  wills  may  be  proved. 

46 Validity  of  purchase  notwithstanding  devise. 

42 Record  of  wills  in  county  clerk's  office. 

43 County  clerk's  index  of  recorded  wills. 
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Code 
Section 


2660 

pt. 

2694 

2703 

2704 

2732 

2733 

pt. 

2734 

450 

pt. 

1206 

1273 

pt. 

1761 

54 

pt. 

57 

pt. 

212 

Pt. 

213 

226 

pt. 

233 

pt. 

249 

pt. 

2417 

pt. 

2290 

1911 


432  pt. 

716  pt. 
1781 
1782 
1783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 
1792 
1793 
1794 
1795 
1796 

1797 


DECEDENT  ESTATE  LAW— Continued, 

103 Action  against  husband  for  debts  of  deceased  wife. 

47 Validity  and  effect  of  testamentary  dispositions. 

44 Recording  will  found  in  another  State  or  country. 

45 Authentication  of  papers  from  another  State  or  country. 

98 Distribution  of  personal  property  of  decedent. 

99 Advancements  of  personal  estates. 

100? Estates  of  married  women. 

DOMESTIC  RELATIONS  LAW. 

51 Married  woman's  property. 

51 Judgment  for  or  against  married  woman. 

51 Confession  of  judgment  by  married  woman. 

8 Marriage  after  divorce  for  adultery. 

EXECUTIVE  LAW. 

29 Record  of  terms  of  judges  of  courts  of  record. 

30 Copies  of  amendments  to  rules  for  admission  of  at- 
torneys. 

31 Copyright  of  reports  of  court  of  appeals. 

32 Distribution  of  reports  of  court  of  appeals. 

33 Publication  of  appointment  of  terms  of  appellate  di- 
vision. 

33 Publication  of  appointment  of  terms  of  supreme  court 

31, 32 Copyright  of  notes  prepared  by  supreme  court  reporter 

and  distribution  of  appellate  division  reports. 

34 Publication  by  secretary  of  State  of  statement  of  names 

changed. 

84 Certain  searches  ordered  by  State  officers  to  be  gratui- 
tous. 

GENERAL  BUSINESS  LAW. 

375 Transfer  of  cause  of  action  for  usury. 

GENERAL  CORPORATION  LAW. 

16 Designation    by   foreign    corporation    of   person  upon 

whom  to  serve  papers. 

243 Certain  receivers  can  hold  property. 

90 Action  against  officers  of  corporation  for  misconduct 

91 Who  may  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

100 Action  by  judgment-creditor  for  sequestration. 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104, 106 Temporary  and  permanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  made  parties. 

110 Separate  action  against  officers  and  stockholders. 

Ill Proceedings  in  such  actions. 

1 12 Distribution  of  property  by  judgment. 

113 Recovery  of  stock  subscriptions. 

114 Liability  of  directors  and  stockholders. 

115 Construction  of  provisions  relating  to  dissolution  and 

enforcement  of  liability. 

130 Action  by  attorney-general  to  annul  corporation  wheo 

legislature  directs. 
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Code 
Section 


Law 
Section 


Subject 


1798 

1799 
1800 
1801 
1802 
1803 
1804 
1805 
1806 
1807 
1808 

1809  pt. 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pt. 

2414  pt. 
2415 
2416* 

2419 

2420 

2421 

2422 

2423 


2424 

2425 
2426 
2427 

2428 

2429 
2430 

2431 

2431-a 

2431-b 

3390  pt. 

3391 

3392 

3393 

3394 

3395 

3396 

3397 


GENERAL  CORPORATION  LAW— Continued. 

131 Action   by   attorney-general   to   annul   corporation  by 

leave  of  court. 

132 Notice  of  application  for  leave  to  commence  action. 

133 Jury  trial. 

134 Injunction  and  receiver  in  final  judgment. 

135 Temporary  injunction. 

136 Filing  and  publishing  judgment. 

300 Certain  corporations  excepted  from  certain  provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Proving  claims  of  creditors. 

304 Action  by  attorney-general  against  corporations  or  offi- 
cers. 

305 Requisites  of  injunction  in  certain  cases. 

306 Appointment  of  receivers. 

307 Judicial  suspension  or  removal  of  officer  of  corporation. 

308 Application  of  last  three  sections. 

309 Misnomer  not  available. 

60 Change  of  name ;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice  of  presentation  of  petition*. 

63 Change  of  name;  order  changing  name. 

64. Change  of  name;  when  to  take  effect. 

65 Change  of  name;  substitution  of  new  name  in  pending 

action. 

170 Voluntary  dissolution  of  corporation ;  grounds  for  pe- 
tition. 

171-173 Voluntary  dissolution  of  corporation;   petition ;   when 

directors  or  trustees  divided. 

174 Voluntary  dissolution  of  corporation ;   contents  of  pe- 
tition. 

175 Voluntary   dissolution  of  corporation;    affidavit  to  be 

annexed. 

176,178,181,182, 

184 Voluntary  dissolution  of  corporation;   presentation  of 

petition,  temporary  receiver. 

179 Voluntary  dissolution  of  corporation ;  order  to  be  pub- 
lished. 

180 Voluntary  dissolution  of  corporation;  service  of  order. 

185-187 Voluntary  dissolution  of  corporation;  hearing. 

188, 189 Voluntary  dissolution  of  corporation;  papers. 

190 Voluntary  dissolution  of  corporation;   application  for 

final  order. 

191,192,194....  Voluntary  dissolution  of  corporation;  final  order. 

193 Voluntary  dissolution  of  corporation;  certain  sales  and 

transfers  void. 

177, 195. .......  Voluntary  dissolution  of  corporations;  certain  corpora- 
tions excepted. 

277 Voluntary  dissolution  of  corporation ;   commissions  of 

receiver. 

268 Voluntary  dissolution  of  corporation ;  final  accounting. 

70 Sale  of  corporate  real  property;  method. 

71 Sale  of  corporate  real  property;  petition. 

72 Sale  of  corporate  real  property ;  hearing. 

72, 73 Sale  of  corporate  real  property ;  order  of  sale. 

74 Sale  of  corporate  real  property ;  insolvent  corporations. 

75 Sale  of  corporate  real  property ;  service  of  notices. 

76 Sale  of  corporate  real  property;  practice  in  cases  not 

provided  for. 

330 Sale  of  corporate  real  property;  tine  title  takes  effect 
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Code 
Section 


Law 
Section 


Subject 


3390  pt. 


2 
3 
5 
6 

8 

9 
10 
11 
12 
14 
17 
18 
19 
21 

27  pt. 
30 

34  pt. 
35 
36 
38 

39  pt. 
40 

41  pt. 
42 
43 
64 
47 
48 
49 
50 
51 

54  pt. 
56 

57  pt. 

58 

59 

60  pt. 

61 

62 

66 

67 

68 

69 

72 

82 

83  pt. 

84 
85 
86 
87 


JOINT-STOCK  ASSOCIATION  LAW. 

8 Sale  of  real  property  of  joint-stock  association. 

JUDICIARY  LAW. 

2 Courts  of  record. 

3 Courts  not  of  record. 

4 Sittings  of  courts  to  be  public. 

5 Sitting  of  courts  on  Sunday. 

750 Punishment  for  criminal  contempts. 

751 Punishment  for  criminal  contempts. 

751 Contempts  in  view  of  court. 

752 Commitment  for  criminal  contempts. 

754 Punishment  for  civil  contempts. 

753 Contempts  punishable  civilly. 

93,  94 Appellate  division ;   rules  of  practice. 

52, 95 Publication  of  rules. 

154,  193 Printing  court  calendars. 

87 Destruction  of  certain  papers. 

28, 158,  194 Court  seals. 

29 Court  seals. 

7,  534, 540 Adjournment  of  terms. 

6 Adjournment  of  terms. 

6 Adjournment  of  terms. 

8 Place  of  holding  term. 

8 Filing  appointment  of  term. 

9 Place  of  holding  court  of  record. 

10 Adjournment  of  actual  session. 

11 Holding  court  in  New  York. 

12 Changing  place  of  court  outside  New  York. 

15, 22 Judge  not  to  act  in  certain  cases. 

20 Judge  must  not  be  interested  in  costs. 

16 Judge  not  disqualified  because  a  taxpayer. 

17, 21,  471 Judge  prohibited  from  practicing. 

18, 471 Practice  by  judge  or  his  partner. 

19 Judge  prohibited  from  taking  certain  fees. 

23 Certificate  of  judge's  age  and  service. 

53,   56,  88,  460- 

4657  467 Examination  and  admission  of  attorneys. 

53 Rules  for  admission. 

53 Exemptions  of  graduates  of  law  schools. 

264,  466 Attorney's  oath  and  certificate. 

470 Attorneys  residing  in  adjoining  States. 

250 Clerks  not  to  practice. 

473 Court  officers  not  to  practice. 

474,  475 Compensation  of  attorneys. 

88,  477 Suspension  from  practice. 

88,  476 Suspension  of  attorney,  notice. 

478 Removal  effective  in  all  courts. 

479 Attorney  not  to  lend  name. 

290,291,293,294 

Qualifications  of  stenographers. 

14,  24,  295-297, 

301 General  duties  of  stenographers. 

292,298.299....   Preservation  of  stenographic  minutes. 

300 Stenographic  minutes  to  be  written  out. 

303 Furnishing  copies  of  proceedings. 

304 Assistant  stenographers. 


i 
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Code 
Srctic  n 


Law 

Section 


Subject 


89  pt. 

90 

91 

92 

93 

94 

95  pt. 

96 

97 


98 

99 
104 
105 
193 
196 
197 
198 
199 
200 
201 
202 

203  pt. 
209 
210 
211 

212  pt. 
214 
215 
216 
219 
220  pt. 

221 


222 
223 
225 
226  pt. 

228 

229  pt. 

230 

232 

233  pt. 
234 

235  pt. 
237 
238 

239  pt. 
242 


JUDICIARY  LAW— Continued. 
101,156,159,264, 

280, 281 Appellate  division  clerks. 

251 Clerks  in  New  York  county. 

169. 199,  365,  366  Criers  of  courts  of  record. 
406 Sheriff  or  constable  as  crier. 

30 Seals  of  former  superior  city  courts. 

167. 200,  381,  386  Interpreters  in  Kings  and  Queens  counties. 

168,200 Attendants  in  Kings,  Queens  and  Richmond  counties. 

230,  349,  351,  354  Duties  of  attendants  in  Kings,  Queens  and  Richmond 

counties. 
160,170,201,231- 

233,  279,  403, 

405 Court  officers  in  certain  counties. 

343 Attendants  in  certain  counties. 

407 Deputy  sheriff  must  attend  court. 

400 Sheriff  may  command  power  of  county. 

401 Certification  of  persons  resisting  mandate. 


rules. 

terms. 

terms. 

appointment  of  officers. 

clerk. 

deputy,  clerk. 

clerk. 

judges'  clerks. 

judges'  offices. 


51, 53 Court  of  appeals 

54 Court  of  appeals : 

54 Court  of  appeals 

57 .   Court  of  appeals ; 

62,  256 Court  of  appeals 

257, 258 Court  of  appeals 

257,  258 Court  of  appeals; 

58, 259, 262 Court  of  appeals 

55 Court  of  appeals 

800 State  reporter;  reporter  of  court  of  appeals. 

60,  61,  431 State  reporter ;  duty. 

433 Publication  of  reports  of  court  of  appeals. 

435 Copyright  of  reports  of  court  of  appeals. 

432 Unreported  decisions  of  court  of  appeals. 

432 State  reporter;  expiration  of  term. 

256,  434. .......    Unreported  opinions  of  court  of  appeals. 

70 Appellate  division ;  departments. 

71,72,77,81,82, 

85, 90 Appellate  division;   organization,  location  and  powers. 

101,106,109,111, 

267,  268,  270, 

271,307,347..  Appellate    division;    clerks,    attendants   and    stenogra- 
phers. 

73 Appellate  division;   revocation  of  designations. 

72 Appellate  division ;  designations  to  be  filed. 

78 Appellate  division;  terms. 

79 Appellate  division;  appointment  of  terms. 

80 Appellate  division;  associate  justice  to  preside  in  cer- 
tain cases. 

148 Holding  special  and  trial  terms. 

81 Appellate  division;  justices  necessary  to  a  decision. 

84,  96,   148-150, 

264 Supreme  court;  appointment  of  terms. 

151 Supreme  court;  publication  of  appointments. 

79, 153 Extraordinary  terms  of  appellate  division  and  supreme 

court. 

155 Supreme  court  justices  in  Erie  county. 

86 Designation  of  trial  justices  in  certain  cases. 

152 Place  of  holding  special  and  trial  terms. 

148, 276,  364,  404  Special  terms  at  chambers. 
89,264,342,402.    Appellate  division;  officers  attending. 
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Subject 


243 
244 
245 

246 

247 

248 

240  pt. 

260 

254 

255 

256 

257 

258 

259 

260 
262 

355  pt 

356  pt. 
357 

358  pt. 
359 


360  pt. 

361 

961  pt. 

977  pt 
1007  pt. 
1027 
1028 
1029 
1030 
1031 
1032 
1033 
1034 
1035 
1036 
1037 
1038 
1039 

1040 

1041  pt 

1042 

1043 

1044 

1045 

1046 

1047 

1048 

1049 

1050 


JUDICIARY  LAW— Continued. 

342, 402 Fees  of  officers  attending  term  of  appellate  division. 

90 Supreme  court  reporter;  appointment 

91 Supreme  court  reporter;  special  meeting  for  appoint- 
ment 

92, 264, 437, 439- 
441 Supreme  court  reporter;  duties. 

442, 443 Supreme  court  reporter;  publication  of  reports. 

264, 438 Papers  for  use  of  supreme  court  reporter. 

444 %  Supreme  court  reporter;  copyright  of  reports. 

445 Supreme  court  reporter;  compensation. 

161, 309, 316. .. .  Stenographers  in  KingB  county. 

312 Assistant  stenographer  in  Kings  county. 

161, 309 Stenographers  in  second  and  ninth  districts;  appoint- 
ment 

316 Stenographers  in  second  and  ninth  districts;  salaries. 

161,309,313....  Stenographers  for  certain  judicial  districts;  appoint- 
ment and  salaries. 

818 Stenographers  in  certain  judicial  districts;  payment  of 

salaries. 

164, 814 Stenographers  in  certain  judicial  districts;  expenses. 

162, 163 Temporary  stenographers. 

190, 191 Terms  of  county  court 

192 Appointment  of  terms  of  county  court. 

533, 541 Jurors  for  county  court 

197 County  court  stenographers. 

196, 197,285,318, 
819 County  court  stenographers  in  Kings  and  Queens  coun- 
ties. 

198, 382-385. . . .  County  court  interpreters  in  Kings  county. 

197,318,319....  County  court  stenographers  in  certain  counties. 

255 Clerks  to  search  files  and  make  transcripts. 

83 Power  of  appellate  division  as  to  calendars. 

305 Apportionment  of  stenographers'  salaries. 

502 Qualifications  of  trial  jurors. 

502 Qualifications  of  trial  jurors. 

503 Certain  public  officers  disqualified  to  serve  as  juror* 

546. Exemption  from  jury  duty. 

547, 548 Evidence  of  exemption. 

550 Discharged,  when  not  qualified  or  exempt 

544 Persons  excused  from  serving. 

590, 600, 680, 687  Certain  public  officials  disqualified. 

500 Jury  lists. 

501 Names  to  be  taken  from  assessment  rolls. 

505 Duplicate  jury  lists  to  be  made  and  filed. 

508 County  clerk  to  make  and  deposit  ballots. 

509-512 County  clerk  to  destroy  old  ballots  and  notify  town 

clerk  in  case  of  failure  to  receive  jury  lists. 

506 Jurors  to  serve  three  years. 

507 (  Application  of  provisions  to  cities. 

513, 528, 543, 545  Drawing  of  jurors. 

514 Notice  of  drawing. 

26, 515 Officers  to  attend  drawing. 

516 Officers  to  attend  on  adjourned  day. 

517 Certain  officers  required  to  be  present  at  drawing. 

518-520 Mode  of  drawing. 

536 Sheriff  must  notify  jurors. 

504 Jury  lists  must  be  furnished  applicants. 

521, 522 Matter  of  keeping  jurors'  names. 
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1051 

1052 

1053 

1054 

1055  pt. 

1056 

1057 

1058 

1059 
1060 
1061 
1062 

1072 
1073 
1074 
1075 
1076 
1077 
1078 

1079 
1080 
1081 
1082 
1083 
1084 
1085 
1086 
1087 
1088 
1089 
1090 

1091 
1092 
1093 
1094 
1095 
1096 
1097 
1098 
1099 
1100 
1101 
1102 

1103 
1104 
1105 
1106 
1107 

1108 
1109 
1110 


JUDICIARY  ULW— Continued. 

523 Jurors  who  have  served  must  be  drawn  again  when 

other  lists  exhausted. 

524 Third  jury  box. 

525 Destruction  of  old  ballots  in  third  box. 

526 Drawing  from  third  box. 

537 Sheriff  must  notify  jurors  from  third  box. 

527 Drawing  of  additional  jurors. 

529, 530 Proceedings  on  drawing  additional  jurors. 

513, 528,543,545, 
565 Drawing  of  additional  jurors. 

531, 532, 538 ....   Additional  jurors  drawn  during  term. 

539, 542 Attendance  of  jurors  at  county  court. 

535 Powers  of  deputy  county  clerk  as  to  jurors. 

590, 680 Application   of   provisions   to   New   York   and  Kings 

counties. 

551 Fine  of  juror  for  non-attendance. 

552, 553 Fine  of  juror  for  non-attendance. 

554 Fine  for  non-attendance  at  trial  term. 

555, 556 Duty  of  clerk  and  sheriff. 

557 Proceedings  on  order  to  show  cause. 

558 Discontinuance  of  proceedings  against  delinquent  juror. 

590,680 Application   of   provisions  to   New   York  and  Kings 

counties. 

598 Qualification  of  trial  juror;  New  York. 

599 Qualification  of  trial  juror;  New  York. 

635 Persons  exempt  in  New  York. 

636 Evidence  of  exemption  in  New  York. 

637 Duty  of  military  officers. 

649, 641-644 Jury  year. 

630, 647 Jurors  excused  in  New  York. 

608, 616,  631 ... .   Jurors  excused  in  New  York. 

632,  633 Duty  of  juror  applying  to  be  excused. 

645 Services  in  court  not  of  record  as  an  excuse. 

634 Clerk  to  make  return  to  commissioner  after  term. 

591,592,595,601, 
638, 640 Duty  of  commissioner  in  New  York. 

593, 594 Assistants  to  commissioner. 

602 Public  officers  must  aid  commissioner. 

800 Payment  of  expenses  of  commissioner's  office. 

597, 639 Preparation  of  lists  of  jurors  in  New  York. 

603 Failure  to  testify  as  to  liability  to  serve. 

604 Commissioner  to  return  the  lists  to  county  clerk. 

606, 607 Commissioner  to  make  and  deposit  ballots. 

610 Number  of  jurors  to  be  drawn. 

612 Officers  to  attend  drawing. 

611 Notice  of  drawing. 

613 Officers  attending  on  adjourned  day. 

614 Jury  must  not  be  drawn  on  adjourned  day  unless  offi- 
cers attend. 

615,  617 Mode  of  drawing  jurors  in  New  York. 

618 Drawing  where  term  consists  of  parts. 

623 Commissioner  to  notify  jurors. 

619, 624, 625. . . .   Commissioner  to  notify  jurors. 

628,  629 Proceedings  when  less  than  majority  of  persons  drawn 

are  notified. 

621, 622, 626,  627  Drawing  of  additional  jurors. 

646, 649 Fine  for  non-attendance. 

648 Arrest  for  failure  to  attend. 
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1111 
1112 
1113 
1117 
1118 
1119 
1121 
1126 
1127 
1128 
1129 
1130 
1131 
1132 
1133 
1134 
1135 
1136 
1137 
1138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 
1149 
1150 
1151 
1152 
1153 
1154 
1155 
1156 
1157 
1162 
1195 

1196 

1197 
1198 
1199 
2266 
2267 
2268 
2269 

2270 
2271 
2272 
2273 
2274 


JUDICIARY  LAW— Continued. 

800 Jurors  for  district  courts. 

605,  609,  620 Sheriff's  jury. 

650-659 Remitting  and  enforcing  jury  fines. 

660-663 Uncollected  fines. 

664 Commissioner  to  receive  fines  and  account  therefor. 

665-667 Corporation  counsel  to  prosecute. 

596 Persons  required  to  furnish  information. 

686 Qualification  of  jurors  in  Kings  county. 

720 Exemption  in  Kings  county. 

721,  722 Evidence  of  exemption. 

714,  715 Jury  service. 

716 Jurors  excused. 

718,  719 Return  by  clerk  after  adjournment  of  term. 

681,  688-690,  723  Selection  of  trial  jurors. 

682,  683 Commissioner  to  collect  fees  for  county. 

800 Expenses  of  commissioner. 

691,  692 Selection  of  jurors. 

693,  694 Commissioner  to  publish  notice  of  list. 

695 Commissioner  to  prepare  list  and  file  transcript. 

696,  698 Supplemental  lists. 

697 Commissioner  to  make  and  deposit  ballots. 

699,  700 Officers  to  attend  drawing. 

^01 Proceedings  preliminary  to  drawing. 

702 Mode  of  drawing. 

703 Certificate  to  be  made  and  boxes  sealed. 

704 Subsequent  drawings. 

705 Proceedings  when  first  box  exhausted. 

706,  709 Commissioner  to  notify  juror. 

710,  717,  725 Notification  of  jurors. 

711 Commissioner  to  make  return  of  jurors  notified. 

707,  712 Additional  jurors. 

708,  713 Jurors  in  certain  special  proceedings. 

26 Compensation  to  judges  attending  drawing. 

724 Fine  for  non-attendance. 

726 Arrest  for  non-attendance. 

727-729 Commissioner  to  notify  jurors  fined  to  appear. 

730,  731 Commissioner  to  collect  jury  fines. 

732-735 Fines  not  collected  to  be  docketed. 

736 Discharge  of  lien  created  by  docket. 

684,  685 Commissioner  to  report  and  pay  over  money. 

559 Fine  of  trial  juror  for  non-attendance  in  special  pro- 
ceeding. 

560 Fine  for  neglect  or  misconduct  of  officer  in  charge  of 

jury  from  special  proceeding. 

561 "Notice  of  fine  in  special  proceeding. 

562 Special  return  of  delinquency  and  fine  to  county  court 

563,  564 Collection  or  remission  of  fine. 

754 Contempt  proceedings;  application. 

755 Contempt  proceedings;  summary  punishment. 

756 Contempt  proceedings ;  warrant  without  notice. 

757 Contempt  proceedings ;  order  to  show  cause  or  warrant 

to  attach. 

758 Contempt  proceedings;  notice  to  delinquent  officer. 

757 Contempt  proceedings;  orders  granted  out  of  court. 

759 Contempt  proceedings ;  contempt  before  referee. 

760-762 Contempt  proceedings;  effect  of  order  and  warrant, 

763 Contempt    proceedings;    affidavit    and    warrant  to   be 

served  on  accused. 
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Sect  ic  u 
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2275 
2276 
2277 
2278 
2279 
2280 
2281 

2282 

2283 

2284 
2285 
2286 

2287 
2288 

2289 
2290 

2291 

2292 
2293 
2294 
2295 

2296 
2297 
229S 
2299 

2300 

2301 
2417  pt. 
2529 

3280  pt. 

3283 

3303 


1737 
1738 
1739 
1740 
1741 
3398 
3399 
3400 

3401 
3402 
3403 
3404 
3405 


JUDICIARY  LAW— Continued. 

764 Contempt  proceedings ;  undertaking. 

765 Contempt  proceedings;  execution  of  warrant. 

766 Contempt  proceedings;  undertaking  for  discharge. 

767 Contempt  proceedings;  habeas  corpus. 

768 Contempt  proceedings;  sheriff  to  file  undertaking. 

769 Contempt  proceedings;  interrogatories. 

770 Contempt  proceedings;  final  order  directing  punish- 
ment. 

771 Contempt  proceedings;  punishment  on  return  of  habeas 

corpus. 

772 Contempt  proceedings;   punishment  on  return  of  order 

to  show  cause. 

773 Contempt  proceedings;  amount  of  fine. 

774 Contempt  proceedings;  length  of  imprisonment. 

775 Contempt  proceedings;  release  of  offender. 

776 Contempt  proceedings;  indictment  of  offender. 

777 Contempt  proceedings;   proceedings  when  accused  does 

not  appear. 

778 Contempt  proceedings;  prosecution  of  undertaking. 

779 Contempt  proceedings;    prosecution  of  undertaking  hi 

name  of  people. 

780 Contempt  proceedings;  sheriff  liable  for  taking  insuffi- 
cient sureties. 

781 Contempt  proceedings;  misconduct  at  trial  term. 

790 Collection  of  fine;  schedule  of  fines  imposed. 

791 Collection  of  fine;  warrant. 

791 Collection  of  fine;  warrant  when  delinquent  non-resi- 
dent of  county. 

792 Collection  of  fine;  execution  of  warrant. 

793 Collection  of  fine;  return  of  warrant. 

794 Collection  of  fine;  proceedings  if  fine  not  collected. 

795 Collection  of  fine;  contents  of  schedule  annexed  to  war- 
rant. 

796 Collection  of  fine;    liability  of  sheriff  for  omission  of 

duty. 

797 Collection  of  fine:  special  provisions  for  collection. 

254 Change  of  name;  reports  of  names  changed. 

472 Attorney  who  is  surrogate's  father  or  son  prohibited 

from  practicing  before  him. 

252 Fees  of  clerks  and  officers. 

256 Clerk  of  court  of  appeals  must  account  for  fees. 

253 Clerk's  fees  upon  naturalization. 

LIEN  LAW. 

206 Action  to  foreclose  lien  on  chattel. 

207 Warrant  to  seize  chattel  and  proceedings  thereupon. 

208 Judgment  in  action  to  foreclose  lien  on  chattel. 

209 Action  to  foreclose  lien  on  chattel  in  inferior  court. 

219 Application  of  sections. 

40 Mechanics'  liens;  construction. 

41 Mechanics'  liens;  enforcement. 

42 Mechanics'  liens;    enforcement  of   lien   for  public   im- 
provement. 

43 Mechanics'  liens;  action  in  court  of  record. 

4^    Mechanics'  liens:  parties. 

45 Mechanics'  liens;  equities  to  be  determined. 

46 Mechanics'  liens;  action  in  court  not  of  record. 

47 Mechanics'  liens:  service  of  summons. 
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Code 
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Section 


Subject 


3406 
3407 
3408 
3409 
3410 
3411 
3412 

3413 
3414 
3415 
3416 
3417 
3418 

3419 

3419-bie 

3420 

3421 

3422 

3423 

3424 

3425 

3426 

3427 

3428 

3429 

3430 

3431 

3432 

3433 

3434 

3435 

3436 

3437 

3438 

3439 

3440 

3441 


107 


[13] 
32 
33 
63 
64 

70 
71 
73 
74 
75 
76 


LIEN  LAW— Continued. 

48 Mechanics'  liens;  answer;  judgment  by  default. 

49 Mechanics'  liens;  trial  and  judgment. 

50 Mechanics'  liens;  execution. 

51 Mechanics'  liens;  appeals. 

52 Mechanics'  liens;  transcripts  of  judgments. 

53 Mechanics'  liens;  costs  and  disbursements. 

54 Mechanics'  liens;  judgment  in  case  of  failure  to  estab- 
lish lien. 

55 Mechanics'  liens;  payment  into  court. 

56 Mechanics'  liens ;  preference  over  contractors. 

57 Mechanics'  liens;  terms  of  judgment. 

58 Mechanics'  liens;  judgment  for  deficiency. 

59 Mechanics'  liens;  vacating  lien. 

60 Mechanics'  liens;    judgment  in  action  on  account  of 

public  improvement. 

61 Mechanics'  liens;  judgment  in  action  to  foreclose  lien 

on  property  of  railroad. 

85 Lien  on  vessel;  enforcement. 

86 Lien  on  vessel;  application  for  warrant. 

87 Lien  on  vessel ;  undertaking. 

88 :  Lien  on  vessel ;  execution  of  warrant. 

89 Lien  on  vessel;  order  to  show  cause. 

90 Lien  on  vessel;  notice  to  be  published  and  served. 

91 Lien  on  vessel ;  trial. 

92 Lien  on  vessel;  order  of  sale. 

93 Lien  on  vessel ;  sale  and  proceeds. 

94 Lien  on  vessel ;  notice  of  distribution. 

95 Lien  on  vessel ;  liens  for  which  no  warrants  are  issued. 

96 Lien  on  vessel ;  contested  claims. 

97 Lien  on  vessel;  trial  of  issues  and  appeal. 

98 Lien  on  vessel;  distribution  of  proceeds. 

99 Lien  on  vessel ;  payment  of  uncontested  claims. 

100 Lien  on  vessel;  distribution  of  surplus. 

101 Lien  on  vessel ;  application  for  discharge  of  warrant. 

102 Lien  on  vessel;  undertaking  to  accompany  application. 

103 Lien  on  vessel ;  discharge  of  warrant. 

104 Lien  on  vessel;  action  on  undertaking. 

105 Lien  on  vessel ;  costs  of  proceedings. 

106 Lien  on  vessel ;  sheriff  must  return  warrant. 

107 Lien  on  vessel;  discharge  of  lien  before  issue  of  war- 
rant. 

MILITARY  LAW. 

321 Governor  may  order  out  militia. 

PBNAL  LAW. 

602 Indictment  for  contempt. 

1790 Liquors  not  to  be  sold  in  courthouse. 

1790 Penalty  for  selling  liquors  in  courthouse. 

271 None  but  attorneys  to  practice  in  New  York  city. 

272,1877 Penalty  for  practicing  in  New  York  contrary  to  last 

section. 

273 Punishment  of  attorney  for  deceit. 

273 Punishment  for  wilful  delay  of  action. 

274 Attorneys  not  to  buy  claims. 

274 Attorneys  prohibited  from  making  certain  loans. 

274 Penalty  for  violation  of  last  two  sections. 

275 Limitation  of  last  three  sections. 
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Code 
Section 


Subject 


77 
78 
79 

80 

81 
106 
125 

130 
[159] 
334 
851 
961  pt. 

1120 
1122 
1123 
1124 
1125 
1158 
1159 
1160 
1161 
1193 
1194 


1909 
1910 
1912 


113 
114 
115 
116 
117 
[120] 
122 
123 
124 
126 
127 
128 
129 
135 
136 
137 
143 
144 
145 
146 
147 
148 
2219 
2220 


pt. 


PENAL  LXSW-^Oontinued. 

276 Application  of  preceding  sections. 

278 Partner  of  district  attorney  not  to  defend  prosecutions. 

278 Attorney  not  to  defend  when  he  has  been  public  prose- 
cutor. 

278 Penalty  for  violation  of  last  two  sections. 

279 Limitation  of  preceding  sections. 

2501 Refusal  to  assist  sheriff. 

1876 Violations  by  sheriff  of  certain  provisions  relating  to 

prisoners. 

1791 Penalty  for  bringing  liquor  into  jails. 

1839 Connivance  at  escape. 

1634 Misconduct  of  interpreters  in  New  York  city. 

1622 Swearing  falsely  in  any  form,  perjury. 

1875 Penalty  for  neglecting  to  make  transcripts  or  for  mak- 
ing false  certificates. 

1232 Penalty  for  physician  giving  false  certificate. 

1235 Bribery  of  officer  by  juror. 

1235 Officer  accepting  bribes. 

1235 Penally  for  concealing  offer  to  take  bribe. 

1233 False  swearing,  perjury. 

1234 Commissioner  omitting  name;  felony. 

1234 Commissioner's  wilful  neglect;  misdemeanor. 

1236 False  information ;  misdemeanor. 

1232 Physician  giving  false  certificate. 

375 Penalty  when  juror  takes  gift. 

377 Penalty  for  embracery. 

PERSONAL  PROPERTY  LAW. 

41 Rights  of  transferee  of  claim  or  demand. 

41 Transfer  of  daim. 

41 Assignment  of  judgment. 

PRISON  LAW. 

340 Charges  by  sheriff  for  food  prohibited. 

341 Gratuities  to  sheriff  prohibited. 

342 Rates  of  charges  against  persons  arrested. 

343 Prisoner  kept  in  house. 

344 Charges  for  rent  in  prison  prohibited. 

420 Jail  in  N.  Y.  City. 

347 Either  of  several  jails  may  be  used. 

345 Civil  and  criminal  prisoners  to  be  kept  separate, 

346 Males  and  females  to  be  kept  separate. 

348 Jail  physician. 

355 Removal  of  sick  prisoner. 

349 Sale  of  liquor  in  jail. 

350 Permit  to  bring  liquor  into  jail.    . 

351 Designation  when  jail  unfit. 

352 Annulment  of  designation. 

353 Designation  of  jail  in  contiguous  county. 

354 Removal  of  prisoners  in  case  of  fire. 

356 Certain  officers  may  make  designations  of  jails. 

357 Jail  liberties. 

358 Jail  liberties. 

359 Laying  out  jail  liberties. 

360 Resolution  establishing  jail  liberties  to  be  posted. 

390. Care  of  prisoner's  property;  application. 

391 Care  of  prisoner's  property;  who  may  apply. 
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APPENDIX  19. 

NOTES  TO  AMENDMENTS  OP  CODE  OP  CIVIL 

PROCEDURE, 

Made  by  L.  1909,  Gh.  65. 
[Prepared  by  Board  of  Statutory  Consolidation.] 

"I.  §  356.  This  section  is  inserted  in  the  Code  of  Civil  Procedure  because  it  relates 
to  the  powers  of  county  judges  and  provisions  of  a  similar  nature  are  now  in  this  title 
of  the  Code.  Former  §  356  of  the  Code  is  recommended  for  repeal  in  the  Judiciary 
Law  and  County  Law. 

3.  §  801a.  This  section  is  consolidated  in  the  Code  of  Civil  Procedure,  since  it  deals 
entirely  with  practice  and  has  no  place  in  the  Partnership  Law.  L.  1880,  Ch.  561,  §§ 
1-4,  were  incorporated  in  and  repealed  by  the  Partnership  Law  enacted  in  1897, 
When  L.  1880,  Ch.  561,  was  incorporated  in  the  Partnership  Law  the  section  con- 
solidated in  the  text  was  left  unrepealed  in  the  session  laws  probably  because  it  con- 
tained practice  matter.  It  is  now  placed  in  the  Code  of  Civil  Procedure  with  a  proper 
reference  to  §§  20  and  21  of  the  Partnership  Law  where  the  remainder  of  the  statute 
is  to  be  found. 

4.  §  841a,  The  provision  inserted  in  the  text  is  matter  relating  to  practice  which 
is  now  found  in  the  session  laws.  The  provision  relates  to  evidence  and  has  been 
placed  under  that  head  in  the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.     It  is  made  a  new  section  at  the  end  of  Art.  1,  Tit.  1,  Ch.  9. 

5.  §  931a.  This  section  consists  of  the  last  sentence  of  Code  Civil  Procedure,  §  432, 
subd.  2.  The  portion  of  §  432,  subd.  2,  which  relates  to  the  method  of  designating,  by 
a  foreign  corporation,  a  person  upon  whom  to  serve  a  summons  has  been  transferred  to 
the  General  Corporation  Law,  and  the  portion  of  said  subdivision  here  consolidated  is 
an  evidence  provision  and  should  be  with  similar  provisions  in  the  Code  of  Civil  Pro- 
cedure. There  were  provisions  relating  to  the  designation  by  a  foreign  corporation 
of  a  person  upon  whom  to  make  service,  both  in  the  Code  of  Civil  Procedure  (§  432) 
and  in  the  General  Corporation  Law  (§  16).  These  provisions  were  not  entirely  har- 
monious and  in  the  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civil  Pro- 
cedure, to  wit:  Section  931a,  and  by  amending  §  432  of  the  Code  of  Civil  Procedure 
these  provisions  have  been  harmonized.  The  substantive  matter  in  bo'th  §§  432  and  16  re- 
lating to  the  actual  designation  of  a  person  upon  whom  to  make  service  has  been  con- 
solidated in  the  General  Corporation  Law  (§  16),  while  the  practice  provisions  relating 
to  the  service  of  papers  upon  a  foreign  corporation  have  been  brought  together  in  the 
Code  of  Civil  Procedure.  The  General  Corporation  Law  (§  16)  provides  that  the 
person  designated  must  have  an  office  or  place  of  business  at  the  place  where  such 
corporation  had  its  principal  place  of  business  within  the  State,  while  the  Code  of  Civil 
Procedure  (§  432,  subd.  2)  provides  that  the  designation  "must  specify  a  place 
within  the  State  as  the  office  or  residence  of  the  person  designated,"  and  4oes  not  re- 
quire that  the  place  should  be  the  same  as  the  location  of  the  principal  place  of  busi- 
ness of  the  corporation.  The  Code  of  Civil  Procedure  (§  432,  subd.  2)  provides  that  a 
person  designated  may  from  time  to  time  "change  the  place  specified  as  his  office  or 
residence  to  some  other  place  within  the  State  by  a  writing  executed  by  him  and  filed 
in  like  manner,"  while  the  General  Corporation  Law  (§  16)  provides  that  if  the  person 
designated  "removes  from  the  place  where  the  corporation  has  its  principal  place  of 
business  within  the  state"  and  the  corporation  does  not  within  thirty  days  after  such 
removal  designate  another  person  upon  whom  process  may  be  served  within  the  State 
the  secretary  of  state  may  revoke  the  authority  of  the  corporation  to  do  business  within 
the  State  and  process  may  be  served  upon  the  secretary  of  state.  The  General  Corpora- 
tion Law  (§  16)  provides  for  a  case  where  a  person  designated  dies  or  removes  from 
the  place  where  the  corporation  has  its  principal  place  of  business  within  the  State, 
while  the  Code  (§  432,  subd.  3)  provides  for  a  case  where  the  designation  "is  not  in 
force."  While  §  432  of  the  Code  was  amended  as  late  as  1903  by  Ch.  311,  and  §  16  of 
the  General  Corporation  Law  was  amended  only  as  late  as  1895  by  Ch.  672,  the  pro- 
visions of  the  General  Corporation  Law  have  been  followed  in  the  consolidation  rather 
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than  those  of  the  Code  as  the  later  expression  of  the  Legislature,  since  the  amendment 
of  the  Code  in  1903  related  to  other  matters  in  the  section  and  did  not  affect  the 
original  provisions  relating  to  the  designation  of  the  person  upon  whom  service  might 
be  made  for  a  foreign  corporation.  All  of  the  substantive  provisions  relating  to  the 
manner  of  designating  a  person  upon  whom  service  may  be  made  on  behalf  of  a  foreign 
corporation  have  been  consolidated  in  §  16  of  the  General  Corporation  Law  and  the 
whole  subject  made  consistent.  While  §  16  of  the  General  Corporation  Law  provides 
for  service  in  case  the  designated  person  dies  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  language  of  subd.  3  of  §  432  of  the 
Code  of  Civil  Procedure  has  been  preserved  as  broader  in  its  application,  covering  any 
case  where  the  designation  "is  not  in  force."  The  General  Corporation  Law  provides 
for  service  in  a  case  where  the  person  designated  dies  or  removes  from  the  place 
where  the  corporation  had  its  principal  place  of  business  within  the  State  and  this 
provision  has  been  incorporated  as  subd.  4  of  §  432  of  the  Code  of  Civil  Procedure 
so  that  the  section  may  provide  for  a  complete  scheme  for  service  upon  a  foreign 
corporation. 

6.  §  931b.  It  seems  incongruous  to  retain  this  provision  as  a  part  of  a  section  in 
the  General  Construction  Law  relating  to  what  shall  constitute  a  quorum  or  ma- 
jority of  a  public  board  or  body  and  the  provision  in  the  text  has  been  placed  therefore 
with  these  provisions  of  the  Code  of  Civil  Procedure  relating  to  documentary  evidence 
and  presumptive  evidence  of  written  instruments. 

7.  §  941a.  This  section  consists  of  a  part  of  L.  1891,  Ch.  125,  §  5.  The  remainder 
of  L.  1891,  Ch.  125  providing  for  the  publication  of  the  Colonial  Statutes  by  the  former 
commissioners  of  statutory  revision  has  been  treated  as  special  and  not  repealed.  It 
seems  that  the  provision  consolidated  in  §  941a  is  sufficiently  important  to  be  included 
in  the  Code  with  other  similar  matter. 

8.  §  961a.  This  statute  is  provided  for  in  Penal  Code,  §  19,  as  to  criminal  proceed- 
ings and  is  inserted  here  to  take  care  of  its  application  to  civil  matters. 

9.  §  961b.  This  statute  consists  of  two  sections,  one  of  which  appears  in  the  text 
and  the  other  of  which  provides  when  the  act  shall  take  effect.  The  word  "criminal" 
is  not  necessary,  as  the  rules  of  evidence  in  civil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure  (Code  of  Criminal 
Procedure,  §  392). 

10.  §  961c  This  section  is  a  consolidation  of  L.  1884,  Ch.  376,  §§  1,  2.  It  is  the 
whole  of  the  statute  and  the  only  change  made  is  the  change  of  the  word  "act"  to 
"section."  The  statute  relates  to  the  subject  of  evidence  which  is  treated  in  the  Code 
and  has  been  consolidated  therefore  in  the  Code.  The  second  section  of  the  act  is  the 
last   sentence  of   the   section   as   incorporated   in   the  text. 

11.  §  961  d.  This  statute  has  not  been  inserted  in  the  Code  of  Criminal  Procedure 
because  the  rules  of  evidence  in  civil  cases  apply  to  criminal  cases  (Code  of  Criminal 
Procedure,  §  392).  The  last  sentence  has  been  omitted  as  having  no  practical  use, 
the  statute  having  been  enacted  in  1888. 

13.  §  961e.  This  section  is  the  whole  of  L.  1890,  Ch.  158,  section  2  of  the  statute 
being  the  clause  relating  to  when  the  statute  shall  take  effect.  It  is  a  provision  re- 
lating to  evidence,  and  as  these  provisions  are  now  contained  in  the  Code  of  Civil 
Procedure  the  statute  has  been  incorporated  under  its  appropriate  head  in  the  Code  of 
Civil  Procedure. 

13*  §  061  f.  The  statute  incorporated  in  the  text  consists  of  two  sections.  The  sec- 
ond section  provides  for  the  taking  effect  of  the  statute  and  has  been  omitted  as  un- 
necessary. The  whole  of  the  first  section  has  been  consolidated  as  a  part  of  the  Code 
of  Civil  Procedure  relating  to  evidence. 

14.  §  1323a.  This  section  is  the  fourth  section  of  Code  of  Civil  Procedure,  §  83. 
The  remainder  of  the  section  is  consolidated  in  Judiciary  Law,  §§  14,  24,  295-297,  301. 
The  word  "such"  in  the  section  as  contained  in  the  Code  of  Civil  Procedure  relates  to 
"the  presiding"  judge,  and  by  reason  of  the  removal  of  the  balance  of  th#  section  it  he- 
comes  necessary  to  insert  the  words  "the  presiding"  in  place  of  the  word  "such."  This 
provision  has  been  retained  in  the  Code  of  Civil  Procedure  as  practice  matter,  while 
the  remainder  of  the  section  relating  to  court  stenographers  has  been  placed  under  ap- 
propriate heads  in  the  Judiciary  Law. 

15.  §  1404a.  The  provision  incorporated  in  the  text  is  L.  1880,  Ch.  393.  Section  2 
of  the  statute  is  the  provision  relating  to  the  time  when  the  Btatute  shall  take  effect, 
and  has  been  omitted  as  unnecessary.  The  statute  relates  to  the  exemption  of  exhibits 
at  exhibitions  and  as  similar  provisions  are  in  the  Code  of  Civil  Procedure  the  statute 
has  been  placed  in  its  appropriate  surroundings. 
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15a.  §  2344a.  This  section,  relating  to  the  power  of  the  supreme  court  to  compel 
the  performance  of  certain  contracts  made  by  incompetent  persons  while  capable  of 
contracting, '  has  been  inserted  in  the  Code  of  Civil  Procedure,  since  it  deals  with 
the  power  of  the  court  and  has  no  other  proper  classification.  The  matter  embraced  in  the 
section  is  that  contained  in  L.  1880,  Ch.  423,  as  amended  by  L.  1885,  Ch.  267,  |  2.  The 
statute  of  1880  amended  R.  6.,  Pt.  2,  Ch.  5,  Tit.  2,  §  22,  by  changing  the  reference  to 
the  court  of  chancery  to  the  supreme  court  and  adding  certain  new  matter.  This  statute 
seems  to  be  alive,  since  the  amendment  was  passed  subsequent  to  but  at  the  same  session 
as  the  Code  of  1880,  and  was  subsequently  recognized  and  amended  by  the  Legislature 
by  L.  1885,  Ch.  267,  §  2. 

Throop  in  his  note  to  §  2345  says  with  reference  to  the  amendment  made  by  Ch. 
423:  "It  is  supposed  that  this  amendment  fell  with  the  repeal  of  this  section  of  the 
Revised  Statutes  which  took  effect  September  1,  1880,"  and  in  a  later  edition  says  that 
Ch.  423  is  substantially  embodied  in  the  amendment  of  Code,  §  2346,  made  by  L.  1882, 
Ch.  399,  which  is  the  last  sentence  of  §  2346  of  the  present  Code.  There  is  some  varia- 
tion and  it  has  been  deemed  best  to  preserve  the  provision  of  the  Revised  Statutes  as 
consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure,  chapter  17,  title  7,  relating 
to  the  disposition  of  the  real  property  of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that  the  court  of  chancery 
(changed  by  the  amendment  of  1880  to  supreme  court)  "shall  have  authority  to  decree 
and  compel  the  specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  other  person  specified  in  the  first  section  of 
this  title."  The  first  section  referred  to  provides  that  the  chancellor  shall  have  the 
care  and  custody  of  "all  idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence  of  habitual  drunken- 
ness." Idiots,  lunatics  and  habitual  drunkards  are  expressly  mentioned  in  the  section 
as  incorporated  in  the  text  which  is  sufficient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  §  28  (Statutory  Construction  Law,  §  7)  defines 
lunatic  as  follows:  "The  terms  lunatic  and  lunacy  include  every  kind  of  unsoundness 
of  mind  except  idiocy." 

16.  §  2408a.  This  section  contains  the  whole  of  L.  1902,  Ch.  223.  The  second  sec- 
tion relates  to  the  time  when  the  statute  shall  take  effect.  The  statute  has  reference 
to  foreclosure  of  mortgages  by  advertisement  and  properly  belongs  in  the  Code  of  Civil 
Procedure  where  that  proceeding  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  309,  as  amended  by  L.  1900, 
Ch.  309,  seem  not  be  included  among  the  powers  of  a  surrogate  as  defined  in  the  Code 
of  Civil  Procedure.  Hence  the  insertion  of  §  1.  Section  2  is  a  validating  provision 
applicable  to  acts  done  prior  to  1884  and  has  been  treated  as  special  and  left  unre- 
pealed. 

18.  §  2509,  subd.  7.  This  subdivision  is  part  of  L.  1889,  Ch.  330,  as  amended  by 
L.  1895,  Ch.  544.  Section  1  of  the  statute  is  in  the  County  Law  (§  168)  and  §  2  has 
been  incorporated  as  a  part  of  the  Code  of  Civil  Procedure  as  §  3306a.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  therefore  has  been  placed  in  chapter  18  of  the 
Code  of  Civil  Procedure  where  the  practice  in  such  courts  is  found.  The  statute  should 
not  be  allowed  to  exist  as  an  independent  statute  but  should  be  consolidated  as  a  part 
of  the  surrogate  court  provisions  in  the  Code  of  Civil  Procedure. 

19.  §  2513a.  This  section  is  the  portion  of  Code  of  Civil  Procedure,  §  360,  not  em- 
braced in  Judiciary  Law,  §§  198,  382-385.  The  section  would  be  out  of  place  under 
title  5  of  chapter  3  of  the  Code,  entitled  "County  Courts,"  and  hence  it  has  been  trans- 
ferred to  chapter  18,  which  relates  to  surrogate  courts.  The  surrogate  court  practice, 
while  mainly  found  in  chapter  18  of  the  Code  of  Civil  Procedure,  is  by  no  means  all 
contained  in  that  chapter.  Other  sections  of  the  Code  are  incorporated  by  reference 
and  other  sections  are  by  their  terms  made  applicable.  In  cases  where  a  part  of  a 
section  was  removed  to  the  Judiciary  or  other  consolidated  law  and  the  remainder  of 
the  section  related  to  surrogate  courts  alone,  the  part  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  Code  of  Civil  Procedure  relating  to  surrogate  courts  in- 
stead of  being  allowed  to  remain  isolated  in  another  part  of  the  Code  of  Civil  Proce- 
dure. This  statement  applies  to  §  2513a  found  in  the  text  and  generally  to  other 
similar  cases. 

jo.  §  3306a.  The  matter  inserted  in  this  section  is  necessitated  by  the  omission  of 
the  word  "such"  and  the  incorporation  of  L.  1889,  Ch.  330,  §  2,  as  an  independent  section 
of  the  Code  of  Civil  Procedure.    The  provision  incorporated  in  the  text  is  a  part  of  the 
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statute,  a  portion  of  which  has  been  consolidated   in  the  surrogate  court  practice  as 
•ubd.  7  of  §  2509. 

ai«  §  3331a.  The  new  words  inserted  in  this  statute  are  made  necessary  upon  the 
consolidation  of  the  statute  into  the  Code  of  Civil  Procedure  because  it  applies  to  "all 
jurors/'  and  §  3332  of  chapter  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  av  criminal  action  or  special  proceeding  in  a  court  or  before  an 
officer  "except  as  otherwise  expressly  prescribed  therein."  The  inserted  words  leave 
the  statute  to  apply  as  broadly  as  its  language  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article*  8,  §  2705.  This  statute  (L.  1894,  Ch.  731)  exists  as  an  independent 
statute  apart  from  the  Code  of  Civil  Procedure.  It  relates  to  the  probate  in  this  country 
of  foreign  wills  and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has  been 
made  a  separate  article  rather  than  a  section  of  chapter  18,  title  3,  art.  7  of  the  Code 
relating  to  "Foreign  Wills;  ancillary  letters,"  because  it  provides  a  proceeding  of  it* 
own  which  differs  from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apply  in  any  respect  to  probate  and  letters 
testamentary  under  this  statute  is  a  matter  for  judicial  construction  which  will  not 
be  anticipated  if  the  statute  is  made  a  separate  article.  The  courts  can  then  say  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of  the  new  article  and 
their  relation  will  be  the  same  as  if  the  new  article  had  remained  an  independent 
statute.  If  the  statute  was  made  a  section  in  article  7  the  present  relationship  would 
be  disturbed  and  judicial  judgment  would  be  anticipated,  for  throughout  article  7 
reference  is  had  to  conditions  and  proceedings  prescribed  therein.  Section  2702  of 
article  7  provides  that  the  provisions  of  chapter  18  relating  to  the  rights,  powers,  duties 
and  liabilities  of  an  executor  or  administrator  apply  to  a  person  to  whom  ancillary 
letters  are  granted  "as  prescribed   in  this  article,"  etc. 

26.  §  1*  The  reference  in  this  section  to  "the  next  two"  sections  has  been  changed 
to  sections  "two  and  three  of  the  judiciary  law"  because  Code  Civil  Procedure.  §§  1.  2, 
are  now  contained  in  Judiciary  Law,  §§  2.  3. 

37.  §  34.  Some  alterations  in  phraseology  were  made  necessary  in  the  portion  of  the 
section  retained  in  the  Code  of  Civil  Procedure.  Such  changes  are  not  intended  to 
change  the  present  law  in  any  way.  The  provisions  removed  from  this  section  relate 
to  the  adjournment  of  a  term  of  court  which  is  something  apart-  from  the  actual  trial 
of  a  cause  and  to  the  drawing  and  notifying  of  jurors  for  an  adjourned  term  which 
precedes  the  actual  drawing  of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  of  this  section  has  been  removed  to  the  Judiciary  Law  (§  10). 
The  provision  thus  removed  from  the  Code  of  Civil  Procedure  relates  to  the  adjourn- 
ment of  a  term  of  a  court  of  record  because  of  certain  conditions,  such  adjournment 
resting  in  the  discretion  of  the  court.  The  provision  that  has  been  allowed  to  re- 
main in  the  Code  of  Civil  Procedure  has  been  retained  because  it  is  a  matter  of  practice. 
The  words  "of  record"  have  been  inserted  in  the  portion  of  the  section  retained  in  the 
Code  of  Civil  Procedure  because  the  preceding  portion  of  the  section  which  has  been  re- 
moved to  the  Judiciary  Law    (§   10)    made  the  section  applicable  to  a  court  of  record. 

29.  §  60.  Part  of  this  section  has  been  removed  to  the  Judiciary  Law  (§  470), 
because  it  relates  to  the  right  of  an  attorney  and  counselor  to  practice  in  the  courts 
of  record  of  the  State  although  a  resident  of  an  adjoining  State.  The  balance  of  the 
section  which  has  been  retained  relates  to  the  service  of  a  paper  upon  him  which  is  a 
practice  provision  and  therefore  has  been  retained  in  the  Code  of  Civil  Procedure. 
The  words  inserted  in  the  portion  retained  in  the  Code  of  Civil  Procedure  are  made 
necessary  by  reason  of  the  removal  of  the  first  portion  of  the  section  and  are  merely 
a  repetition  of  the  necessary  part  of  the  portion  of  the  section  removed. 

30.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers  to  the  "next  two  sec- 
tions." Of  these  two  sections,  §  111  remains  in  the  Code  of  Civil  Procedure  and  §  112 
has  become  §  240,  subd.  19,  of  the  County  Law.     Hence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  contains  in  its  first  sentence 
substantive  matter  and  in  its  second  sentence  practice  matter.  The  first  portion  of  the 
section  which  relates  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hospital  has  no 
connection  with  an  action.  It  has,  therefore,  been  placed  in  the  Prison  Law  (§  385). 
The  last  sentence  relates  to  the  issuance  of  an  execution  where  a  prisoner  escapes  while 
going  to,  remaining  at,  or  returning  from  a  hospital  to  which  he  has  been  ordered  re- 
moved. It  is,  therefore,  a  practice  provision  and  has  for  that  reason  been  retained  as  a 
part  of  the  Code  of  Civil  Procedure. 

3a.  §§  138,  140,  141.  Sections  138-142  of  article  3,  title  2,  chapter  2  of  the  Code  of 
Civil  Procedure,  have  been  retained  in  the  Code  because  containing  matter  in  the  nature 
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of  procedure.  Sections  138,  140,  141  are  amended  in  the  text  merely  to  correct  refer- 
ences made  necessary  by  the  removal  of  certain  substantive  provisions  from  the  Code 
of  Civil  Procedure  to  consolidated  laws. 

33.  §  220.  The  first  portion  of  this  section  down  to  and  including  the  sentence 
"whenever  the  appellate  division,"  etc.,  has  been  placed  in  the  Judiciary  Law  as  well  as 
the  last  two  sentences  beginning  "It  shall  have  power  to  appoint,"  etc.  The  two  sen- 
tences in  the  middle  of  the  section  beginning  "No  justices  of  the  appellate  division,"  etc., 
have  been  retained  in  the  Code  of  Civil  Procedure.  The  first  part  of  the  section  which 
has  been  consolidated  in  the  Judiciary  Law  relates  to  the  makeup  of  the  appellate  di- 
vision, the  number  that  shall  constitute  a  quorum,  how  many  justices  shall  sit  in  any 
case,  the  designation  of  justices  of  the  appellate  division  by  the  governor,  the  terms  of 
office  of  the  justices,  the  filling  of  vacancies,  residence  of  the  justices  and  matters 
which  do  not  relate  to  the  conduct  of  an  action  or  an  appeal  therein.  They  are  pro- 
visions in  which  the  justices  of  the  appellate  division  are  chiefly  interested  and  as  such 
have  been  consolidated  in  the  Judiciary  Law.  The  last  portion  of  the  section  relates 
to  the  appointment  of  a  reporter  and  the  location  of  the  appellate  division  in  each  de- 
partment which  are  matters  that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  Code  of  Civil  Procedure  applies  to  the  powers  of  the 
justices  of  the  appellate  division  and  the  jurisdiction  of  the  appellate  division,  which 
provisions  have  been  retained  in  the  Code  of  Civil  Procedure  as  bearing  so  closely  upon 
practice  as  to  be  more  appropriately  placed  in  the  Code  of  Civil  Procedure  than  in  the 
Judiciarv  Law. 

34#  §  229.  This  section  of  the  Code  of  Civil  Procedure  (§  229)  is  amended  because 
of  the  removal  to  the  Judiciary  Law  of  the  first  sentence,  which  provides  that  "A 
special  term  or  a  trial  term  of  the  supreme  court  must  be  held  by  one  judge."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the  Judiciary  Law. 

35.  §  235.  The  last  sentence  of  this  section  provides  that  the  justices  of  the  su- 
preme court  in  the  eighth  judicial  district  may  adopt  and  amend  rules  and  regulations 
for  making  calendars  of  cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The  first  two  sentences  of  the 
section  relate  to  the  power  of  a  justice  of  the  supreme  court  to  hold  a  special  term, 
to  act  upon  any  business  except  where  he  is  disqualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relating  to  the  general  subject 
of  the  powers  and  jurisdiction  of  the  courts  and  like  such  matters  elsewhere  found  in 
the  Code  of  Civil  Procedure  have  been  retained  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  §  239.  The  last  sentence  has  been  removed  as  substantive  matter  to  the  Ju- 
diciary Law.  It  relates  to  the  attendance  upon  the  court  of  certain  officers,  such  as 
clerks,  sheriffs,  criers  and  constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  special  term  and  the  trial  of  a  case  upon  the  calendar  of  a  term  which 
has  been  adjourned,  has  been  retained  in  the  Code  of  Civil  Procedure  because  associated 
with  the  practice  in  a  cause. 

37.  §  269.  Section  66  of  the  Code  of  Civil  Procedure  referred  to  in  this  section 
relates  to  the  compensation  of  attorneys  and  counselors  and  their  liens  in  actions 
and  special  proceedings  and  has  been  consolidated  in  the  Judiciary  Law  under  article 
15,  relating  to  attorneys  and  counselors.  These  provisions  are  purely  substantive. 
The  change,  therefore,  made  in  this  section  in  the  text  is  merely  one  of  reference. 

37a.  §  274.  The  new  matter  inserted  in  this  section  is  L.  1884,  Ch.  336,  §  3.  Sec- 
tion 3  is  an  express  provision  relating  to  allowances  for  expense  of  abstracts  of  title 
in  certain  awards  by  the  Court  of  Claims  and  is  therefore  preserved.  Section  274  of  the 
Code  which  prohibits  the  allowance  of  disbursements  in  an  action  in  the  Court  of 
Claims  might  be  construed  to  refer  only  to  disbursements  in  the  course  of  action. 
Section  3  is  preserved  to  meet  cases  where  abstracts  are  required  as  a  necessary  ex- 
pense incident  to  the  appraisement  of  the  damages.  The  section  consolidated  was  passed 
in  1884.  The  Code  section  was  originally  enacted  in  1883  and  subsequently  re-enacted 
verbatim  in  the  Code,  so  that  the  1884  act  cannot  be  said  to  have  been  superseded  by 
the  Code  section  but  on  the  contrarv  is  still  in  existence. 

38.  §  323.  Section  17  of  the  Code  of  Civil  Procedure  referred  to  in  this  section 
relates  to  the  convention  of  justices  of  the  appellate  division  and  to  the  adoption  of  gen- 
eral rules  of  practice  by  such  convention.  These  matters  are  entirely  apart  from  the 
conduct  of  a  cause  through  the  courts  and  have,  therefore,  been  consolidated  in  the 
Judiciary  Law  in  §§  93  and  94.  The  distribution  of  §  17  of  the  Code  of  Civil  Pro- 
cedure to  the  Judiciary  Law,  has  made  necessary  the  change  in  reference. 

38a.     §  340,  subd.  1.     Section  1737  of  the  Code  of  Civil  Procedure  has  been  eonsoli- 
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dated  ixf  |  206  of  the  Lien  Law.  Section  1737  as  well  as  other  sections  in  the  article 
of  which  it  forma  a  part,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
hays  been  consolidated  in  the  Lien  Law.    Hence  the  change  of  reference. 

39*  {  355.  The  first  sentence  is  the  only  portion  of  §  355  of  the  Code  retained  in 
the  Code  of  Civil  Procedure.  It  provides  that  the  court  shall  be  open  for  the  trans- 
action of  business  "for  which  notice  is  not  required  to  be  given  to  an  adverse  party 
except  where  it  is  specially  prescribed  by  law  that  the  business  must  be  done  at  a 
stated  term."  This  language  embraces  a  matter  of  practice  and  for  that  reason  has 
been  retained  in  the  Code  of  Civil  Procedure.  The  remainder  of  the  section  relates  to 
such  matters  as  the  appointment  of  times  and  places  for  holding  terms  of  court,  con- 
tinuance of  terms  appointed,  changing  the  day  appointed,  appointing  one  or  more  ad- 
ditional terms,  dispensing  with  the  holding  of  terms  and  adjournment  of  terms  to  other 
places  within  the  county.  These  are  provisions  that  are  outside  of  the  practice  in  an 
action  and  relate  to  the  organization  of  the  machinery  for  hearing  causes  rather  than  to 
the  conduct  of  causes  themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  (§§  190,  101). 

40.  §  432.    See  Note  5. 

41.  §  450.  The  substantive  provision  contained  in  this  section  providing  that  re- 
coveries in  actions  or  special  proceedings  for  damages  to  the  person,  estate  or  char- 
acter of  a  married  woman  shall  be  her  separate  estate,  has  been  removed  to  the  Do- 
mestic Relations  Law,  where  similar  substantive  matter  relating  to  married  women 
is  found. 

4 a.  §  484,  subd.  10.  The  reference  in  this  section  to  the  "fisheries,  game  and  forest 
law"  has  been  changed  to  the  "forest,  fish  and  game  law"  which  is  the  name  by  which 
that  law  is  now  known. 

43*  §  716.  This  section  of  the  Code  of  Civil  Procedure  is  found  in  article  1,  title  4, 
chapter  7,  under  the  head  "Receivers"  and  applies  not  only  to  a  receiver  appointed  for 
the  voluntary  dissolution  of  a  corporation  but  to  a  "receiver  appointed  by  or  pursuant 
to  an  order  or  a  judgment  in  an  action  in  the  supreme  court  or  in  a  county  court  or  in 
a  special  proceeding."  As  the  proceedings  for  the  voluntary  dissolution  of  a  corporation 
has  been  transferred  to  the  General  Corporation  Law  (Art.  0)  as  well  as  other  pro- 
visions in  the  Code  of  Civil  Procedure  relating  to  the  dissolution  and  annulment  of  a 
corporation  this  section  has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  receivers  of  corporations  in  such 
a  form  as  to  give  it  the  application  intended  by  the  section.  Receivers  may  be  ap- 
pointed, however,  in  other  actions  and  proceedings  than  those  taken  to  dissolve  or  annul 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  the  section  in  the  Code  of 
Civil  Procedure.  It  has,  therefore,  been  amended  and  allowed  to  remain  in  the  Code  of 
Civil  Procedure  applicable  to  receivers  appointed  "in  an  action  in  the  supreme  court  or 
a  county  court  or  a  special  proceeding." 

44.  §  746.  The  portion  of  this  section  relating  to  the  rate  of  interest  that  shall  be 
paid  by  depositaries  of  funds  or  money  paid  into  court  and  the  requirement  that  they 
shall  give  a  bond  being  substantive  in  character  has  been  consolidated  in  the  Bank- 
ing Law  (§  43).  The  remainder  of  the  section  providing  where  funds  or  moneys  paid 
into  court  shall  be  deposited  has  been  allowed  to  remain  in  the  Code  as  practice  matter. 

45.  §  752.  This  section  relates  to  the  accounts  that  shall  be  kept  by  the  depositary 
of  funds  or  money  paid  into  court.  The  last  sentence  of  the  section  making  the  section 
applicable  to  banks  and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not  been  attempted  on 
account  of  its  wide  application  and  it  has  been  allowed  to  remain  in  the  Code  as  the 
most  convenient  and  practical   assignment. 

46.  §  802.  The  words  "except  the  last  section"  have  been  inserted  in  this  section 
so  that  the  limitation  of  §  802  will  not  apply  to  a  new  section  (§  801a)  inserted  by  this 
act. 

47.  §  861.  The  "last"  section  referred  to  in  §  861  of  the  Code  of  Civil  Procedure 
has  been  consolidated  in  the  Civil  Rights  Law  as  §  26.  It  relates  to  the  privilege  from 
arrest  of  a  witness  and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  Law  (§  26).  This  assignment  has  made  necessary  the  change  of  reference 
found  in  the  text. 

48.  §  862.  The  change  made  in  this  section  has  been  made  for  the  same  reason 
stated  in  the  preceding  note. 

49-  §§  870»  871>  886-  The  words  "Other  than  a  court  specified  in  subdivisions  six- 
teenth, seventeenth,  eighteenth  or  nineteenth  of  section  two  of  this  act"  have  been 
omitted  from  §§  870,  871  and  885  because  all  of  the  courts  mentioned  in  the  exception 
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have  been  abolished  and  new  court*  created  in  their  stead.  In  the  first  place  subds. 
16,  17,  18  and  19  are  erroneous  references,  since  those  subdivisions  were  changed  to 
subds.  10,  11,  12  and  13  by  L.  1895,  Ch.  946,  amending  §  2  of  the  Code  of  Civil  Pro- 
cedure. In  the  second  place  the  mayor's  court  of  the  city  of  Hudson  was  expressly 
abolished  by  L.  1895,  Ch.  751,  and  there  was  created  in  its  stead  the  city  court  of 
Hudson.  The  recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1895,  Ch.  394. 
The  recorder's  court  of  the  city  of  Utica  was  abolished  by  L.  1882,  Ch.  103,  and  the 
name  of  the  justice's  court  of  the  city  of  Albany  was  changed  to  the  city  court  of 
Albany  by  L.  1884,  Ch.  122.  In  no  instance  were  existing  laws  made  applicable  to 
the  new  courts  except  in  the  case  of  the  city  of  Albany,  where  the  existing  statutes  were 
made  applicable  to  the  new  court.  In  no  case,  however,  was  the  new  court  denominated 
a  court  of  record1,  so  that  none  of  them  would  come  within  the  courts  referred  to  in 
§§  870,  871  and  885  of  the  Code  of  Civil  Procedure.  It  would  be  erroneous,  therefore,  to 
continue  a  reference  in  these  sections  of  the  Code  to  these  courts  formerly  existing  in 
Hudson,  Utica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change  in  the 
reference  to  the  new  courts  would  be  unjustified,  as  the  new  courts  are  not  courts  of  rec- 
ord and  existing  laws  are  not  made  applicable  except  in  one  instance. 

50.  §  961.  This  section  relates  to  the  searching  of  files  by  certain  public  officers 
and  the  making  of  transcripts  therefrom.  It  is  all  substantive  and  has  been  dis- 
tributed as  indicated  in  the  footnote.  The  portion  retained  in  the  Code  of  Civil  Pro- 
cedure relates  to  the  surrogate  and  has  been  allowed  to  remain  because  the  Code  by 
chapter  18  attempts  to  provide  for  the  powers  and  duties  of  the  surrogate  and  the 
practice  in  his  court,  the  provisions  of  which  chapter  have  been  preserved  substantially 
intact. 

51.  §  977.  There  has  been  removed  from  this  section  the  provision  with  reference 
to  the  making  of  calendars.  Similar  matter  in  other  parts  of  the  Code  of  Civil  Pro- 
cedure has  been  distributed  to  the  Judiciary  Law,  and  in  order  that  the  provisions 
relating  to  the  making  of  calendars  may  be  together,  this  provision  has  been  inserted  in 
the  Judiciary  Law.  The  balance  of  the  section  relates  to  the  service  of  notices  of  trial 
and  notes  of  issue  and  being  practice  matter  has  been  allowed  to  remain  in  the  Code  of 
Civil  Procedure. 

52.  §  1007.  The  part  of  this  section  which  has  been  removed  relates  to  the  appor- 
tionment of  the  salaries  of  stenographers  and  is,  therefore,  substantive  and  has  no 
place  in  a  practice  act.  The  remainder  of  the  section  provides  that  the  notes  of  the 
official  stenographer  may  be  treated  as  the  minutes  of  the  judge  upon  the  trial  and  has 
been  allowed  to  remain  as  procedure  matter. 

53-  §  1055.  The  portion  of  this  section  removed  relates  to  the  notification  of  persons 
for  jury  service  and  has  nothing  to  do  with  the  conduct  of  a  case  in  court,  and  has 
been  removed  as  not  strictly  practice.  The  amendments  made  to  the  portion  of  the 
section  remaining  in  the  Code  of  Civil  Procedure  have  been  made  necessary  by  reason 
of  the  elimination  of  matter  from  the  Code  of  Civil  Procedure  and  do  not  embrace  any 
new  law. 

54*  §  1171.  Changes  made  in  this  section  of  the  Code  were  made  necessary  by  rea- 
son of  the  elimination  of  certain  provisions  from  the  Code  of  Civil  Procedure  and  their 
insertion  in  the  Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

55.  §  1174.  The  change  in  the  reference  in  this  section  from  §  1048  of  the  Code 
of  Civil  Procedure  to  §  536  of  the  Judiciary  Law  was  made  necessary  by  reason  of  the 
incorporation  of  §  1048  in  the  Judiciary  Law.  Section  1048  relates  to  the  notification 
of  jurors  by  the  sheriff  and  his  return.  This  section  forms  a  part  of  the  article  in  the 
Code  of  Civil  Procedure  relating  to  the  mode  of  selecting,  drawing  and  procuring  the  at- 
tendance of  trial  jurors  in  ordinary  cases  (Ch.  10,  Tit.  3,  Art.  2),  all  of  which  pro- 
visions, with  a  single  exception,  have  been  removed  to  the  Judiciary  Law  as  matters 
which  precede  the  conduct  of  a  cause  through  the  courts.  They  are  substantive  provi- 
sions, providing  generally  the  machinery  which  must  be  set  in  motion  before  a  cause 
can  be  disposed  of  in  the  courts.    Hence  the  change  in  reference. 

56.  §  1190.  The  substantive  matter  "An  alien  is  not  entitled  to  a  jury  composed 
in  part  of  aliens  in  an  action  or  special  proceeding  civil  or  criminal/'  has  been  placed 
in  the  Civil  Rights  Law  (§  12),  and  the  section  of  the  Code  in  which  the  provision  is 
found  has  been  amended  accordingly. 

57.  §  1273.  The  first  sentence  in  this  section  is  clearly  practice  while  the  last  sen- 
tence that  "a  married  woman  may  confess  such  a  judgment"  is  substantive  in  character 
and  has  been  placed'  in  the  Domestic  Relations  Law  (§  51). 

58.  §  1773.  The  change  in  reference  in  this  section  was  made  necessary  by  reason 
of  the  removal  of  title  3,  chapter  17  of  the  Code  of  Civil  Procedure  to  the  Judiciary 
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Law  (Art.  19).  Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to  pro- 
ceedings to  punish  a  contempt  of  court  other  than  a  criminal  contempt,  and  has  been 
removed  from  the  Code  of  Civil  Procedure  and  placed  in  the  Judiciary  Law,  because 
substantive  in  character  and  something  apart  from  the  conduct  of  a  cause  through  the 
courts. 

59.  §  1800.  This  section  relates  to  corporations  and  joint-stock  associations.  The 
whole  section  is  practice,  but  as  the  actions  and  proceedings  relating  to  corporations 
have  been  consolidated  in  the  General  Corporation  Law  it  has  been  deemed  best  to  in- 
corporate in  the  General  Corporation  Law  the  provisions  of  this  section  relating  to 
corporations.  The  section,  therefore,  so  far  as  it  applies  to  a  corporation  will  be  found 
in  that  law  (§  305)  under  an  article  relating  to  "Provisions  applicable  to  two  or  more 
of  the  foregoing  proceedings  or  actions."  The  remainder  of  the  section  has  not  been 
distributed  to  the  Joint-Stock  Association  Law  because  no  attempt  has  been  made  to 
consolidate  any  practice  relating  to  actions  or  proceedings  affecting  joint-stock  associa- 
tions in  that  law. 

60.  §  1812.  The  treatment  given  §  1800  of  the  Code  of  Civil  Procedure  has  been 
given  §§  1810,  1811,  1812  and  1813,  and  for  the  same  reason  stated  in  the  note  to 
§  1800.  The  changes  in  this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  General  Corporation  Law  of  the  provisions  of  the  section  relating  to 
corporations. 

6 1.  §  1813.  The  removal  of  the  words  "corporations  or"  has  been  made  necessary 
by  reason  of  the  consolidation  of  the  provisions  of  this  section  relating  to  corporations 
in  the  General  Corporation  Law   (§  300). 

6a.  §  1844.  The  "last  section"  referred  to  in  §  1844  of  the  Code  of  Civil  Procedure 
lias  been  consolidated  in  §  101  of  the  Decedent  Estate  Law.  Hence  the  change  in 
reference.  The  "last  section"  referred  to  is  a  substantive  provision  relating  to  the 
liability  of  heirs  and  devisees,  and  as  such  has  been  assigned  appropriately  to  the 
Decedent  Estate  Law,  where  similar  substantive  provisions  are  found. 

63.  §  1846.  Changes  in  this  section  were  made  necessary  by  the  removal  of  certain 
provisions  to  the  Decedent  Estate  Law.  Section  101  referred  to  in  this  section  relates  to 
the  liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

64.  §  1855.  The  changes  in  this  section  are  changes  of  reference,  made  necessary  by 
the  removal  of  §  1843  from  the  Code  of  Civil  Procedure  to  the  Decedent  Estate  Lav 
(§  101).  The  provision  of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

65.  §  1048.  Section  1707  and  the  remaining  sections  in  the  article  of  which  it  forms 
a  part  relate  to  an  action  by  the  people  to  annul  a  corporation,  all  of  which  pro- 
visions have  been  consolidated  in  the  General  Corporation  Law.  Section  1798  of  the 
Code  of  Civil  Procedure  has  become  §  131  of  the  General  Corporation  Law.  Hence  the 
change  in  reference. 

66.  §  1966.  This  section  of  the  Code  of  Civil  Procedure,  so  far  as  it  relates  to  the 
duty  of  the  district  attorney  to  bring  an  action  to  recover  the  penalty  of  a  forfeited  recog- 
nizance, has  been  consolidated  in  the  County  Law  (§  201).  The  amendment  of  the 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessary  by  this  consolidation. 

67.  §  2032,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedure  provides  for  a  case 
in  which  a  court  of  record  has  power  to  punish  for  a  criminal  contempt  and  has  been 
removed  to  the  Judiciary  Law  (§  750).  The  change  in  the  text  accordingly  has  been 
made. 

68.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  change  the  name  of  an  individual  or  corporation.  The  part  of  this  title 
that  relates  to  the  change  of  name  of  a  corporation  has  been  consolidated  in  the  Gen- 
eral Corporation  Law.  It  became  necessary,  therefore,  to  amend  the  sections  in  this 
title  so  as  to  leave  intact  in  the  Code  of  Civil  Procedure  the  proceedings  relating  to  the 
change  of  the  name  of  an  individual.     Hence  the  amendment  to  these  sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken  from  Code  of  Civil 
Procedure,  §  27.  The  remainder  of  §  27  has  been  placed  in  Judiciary  Law,  §§  28,  158, 
194.  The  matter  inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of  the 
Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  Civil  Procedure,  §  2512. 
The  remainder  is  from  Code  of  Civil  Procedure,  §§  05-07.  Portions  of  §§  05-07  are  in- 
corporated in  Judiciary  Law  as  follows:  Section  05,  in  §§  168,  200;  section  96,  in  §§ 
231,  349,  351,  354;  section  07,  in  §§  160,  170,  201,  232-234,  270,  403,  405.  It  was  deemed 
best  to  remove  the  portion  of  §§  05-07  of  the  Code  of  Civil  Procedure  which  is  not  in- 
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eluded  in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chapter  18  with 
similar  matter. 

72.  §  2537.  The  changes  in  this  section  are  merely  changes  of  reference.  Section 
774  of  the  Code  of  Civil  Procedure  relates  to  the  supervision  of  court  funds  by  the 
comptroller  of  the  State  and  is  substantive  in  character. 

73.  §  2634.  The  first  sentence  of  this  section  relating  to  the  indexing  of  wills  by 
county  clerks  and  registrars  has  been  consolidated  in  the  Decedent  Estate  Law  as  sub- 
stantive matter.  The  last  sentence  has  been  retained  because  it  provides  for  the  fees 
of  an  executor  or  administrator  with  the  will  annexed,  who  causes  the  record  men- 
tioned to  be  made.     The  changes  made  in  this  section  are  to  correct  references. 

74.  §  2660.  Part  of  this  section  has  been  placed  in  the  Decedent  Estate  Law  (§  103). 
The  removed  portion  is  substantive  matter  relating  to  the  liability  of  a  husband  for 
the  debts  of  his  deceased  wife,  his  liability  as  administrator  for  the  debts  of  his  wife 
and  the  disposition  of  unadministered  assets  of  his  wife  at  the  time  of  his  death. 

75.  §  2605.  It  was  necessary  to  amend  this  section  because  the  section  in  the  article 
of  the  Code  referred  to  prescribing  the  manner  of  authenticating  papers  was  consolidated 
in  the  Decedent  Estate  Law  (§  45). 

76.  §  2696.  A  change  in  the  reference  was  made  necessary  because  §  2704,  pre- 
scribing the  manner  of  authenticating  papers  of  another  State  or  country  to  be  used  in 
this  State  was  consolidated  in  §  45  of  the  Decedent  Estate  Law. 

77.  §  2733.  The  first  part  of  this  section,  relating  to  advancements,  has  been  con- 
solidated in  the  Decedent  Estate  Law  as  §  99.  The  latter  part  being  practice  has 
been  retained  in  the  Code  of  Civil  Procedure. 

78.  §  2746.  Section  744  of  the  Code  of  Civil  Procedure  has  been  incorporated  in 
the  State  Finance  Law  as  subdivision  4  of  §  8,  except  the  last  clause,  relating  to  the  fees 
of  county  clerks,  which  is  consolidated  in  County  Law  as  §  240,  subd.  22,  and  thus  the 
change  in  reference  becomes  necessary.  Section  744  of  the  Code  of  Civil  Procedure  re- 
lated to  the  supervision  of  court  funds  by  the  State  comptroller.  A  portion  at  the  end  of 
this  section  has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

79.  §  2838,  subd.  1.  The  provision  in  the  article  mentioned  in  this  subdivision  of 
the  Code  of  Civil  Procedure  has  been  consolidated  in  the  Decedent  Estate  Law.  It  re- 
lates to  the  authentication  of  papers  from  another  State  or  foreign  country  for  use  in 
this  State.    The  changes  in  reference,  therefore,  became  necessary. 

80.  §  2863.  Subdivision  3  of  this  section  contains  a  reference  to  certain  sections 
of  the  Code  of  Civil  Procedure.  Two  of  these  sections,  to  wit:  §§  1843  and  1868,  have 
been  placed  in  the  Decedent  Estate  Law.  Section  1868  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is  entitled  to  succeed 
to  a  part  of  the  real  or  personal  property  of  the  testator,  and  their  liability  to  the 
subscribing  witness  to  a  will  who  is  entitled  to  succeed  to  a  share  of  such  property. 
This  iB  substantive  in  character  and  for  that  reason  has  been  placed  in  the  Decedent 
Estate  Law  (§28)  and  taken  from  the  Code  of  Civil  Procedure.  Section  1843  of  the 
Code  of  Civil  Procedure  relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in  the  Decedent  Estate 
Law  as  §  101.  The  reference,  therefore,  in  subdivision  3  of  §  2833  has  been  changed  to 
correspond  to  this  treatment  of  §§  1843  and  1868  of  the  Code  of  Civil  Procedure. 

81  •  §  2889.  Sections  63  and  64  of  the  Code  of  Civil  Procedure,  relating  to  attorneys 
practicing  in  the  city  of  New  York,  have  been  placed  in  the  Penal  Law  and  a  corre- 
sponding change  in  reference  has  been  made  in  this  section. 

8a.  §  2990.  Section  1037  of  the  Code  of  Civil  Procedure  relates  to  the  making  and 
filing  of  duplicate  jury  lists  and  has  been  placed  with  its  appropriate  provisions  in  the 
Judiciary  Law  under  the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  §  2991.  Section  1033  of  the  Code  of  Civil  Procedure,  relating  to  excusing  of 
jurors  from  service  during  the  whole  or  a  portion  of  a  term,  has  been  placed  in  the 
Judiciary  Law  and  the  necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  §  3075,  subd.  2.  The  reference  in  this  subdivision  has  been  changed  because  Code 
of  Civil  Procedure,  §  46,  has  been  made  §  15  of  the  Judiciary  Law. 

85.  §  3158.  Sections  104  and  105  of  the  Code  of  Civil  Procedure  have  been  incor- 
porated as  §§  400  and)  401  of  the  Judiciary  Law.  They  relate  to  the  authority  of  the 
sheriff  to  command  the  power  of  the  county  to  overcome  resistance  and  the  certifica- 
tion of  the  names  of  those  who  resist  his  authority. 

86.  §  3253.  The  change  made  in  this  section  merely  substitutes  the  title  of  the 
general  law  for  the  statute  mentioned  in  the  section. 
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87.  §  3320.    The  change  in  this  section  is  one  of  reference  merely. 

88.  §  3343,  subd.  14.  The  reference  in  this  subdivision  has  been  changed  from  "six- 
teenth" to  "fifteenth"  to  correct  an  obvious  error  in  the  present  Code.  Chapter  16  of 
the  Code  of  Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of  chapter 
15  is  entitled  "Judgment-Creditor's  Action"  and  the  definition  contained  in  §  3343,  subd. 
14,  is  of  a  "judgment-creditor's  action." 

89.  I  3347,  subd.  1.  Section  122  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated as  §  347  of  the  Prison  Law  and  has  been  made  to  apply  to  civil  and  criminal 
prisoners  in  accordance  with  the  language  of  this  subdivision.  It  is,  therefore,  un- 
necessary to  include  it  as  a  part  of  this  subdivision. 

90.  {  3347,  subd.  5.  Section  548  of  the  Code  of  Civil  Procedure,  referred  to  in  this 
subdivision,  has  been  consolidated  in  §  23  of  the  Civil  Rights  Law.  It  relates  to  the 
exemption  of  a  person  from  arrest  in  a  civil  action  or  special  proceeding  except  as  pre- 
scribed by  statute. 

91.  §  3347,  subd.  7.  The  reference  to  "title  third"  contained  in  the  second  sentence 
has  been  changed  to  "article  third  of  title  third"  because  article  third  is  the  only  portion 
of  title  third  remaining  in  the  Code.  The  remainder  of  title  third  is  in  the  Judiciary 
Law.  The  reference  to  "title  fourth"  in  the  same  sentence  has  been  omitted  because  the 
whole  title  has  been  transferred  to  the  Judiciary  Law.  The  reference  in  the  fifth 
sentence  to  "title  third"  has  been  changed  to  "article  third  of  title  third"  of  the  Code 
and  "article  sixteen  of  the  judiciary  law"  because  article  third  is  the  only  portion  of 
title  third  remaining  in  the  Code  and  the  remainder  of  the  title  is  now  in  Judiciary 
Law,  article  thirteen.  The  reference  to  'title  fourth"  in  the  last  sentence  has  been 
changed  to  "articles  seventeen  and  eighteen  of  the  judiciary  law"  because  the  provisions 
of  title  fourth  are  now  consolidated  in  those  articles  of  the  Judiciary  Law. 

93.  I  3347,  subd.  11.  The  references  to  §§  2181-2187,  2197-2199,  2213-2218  have 
been  removed  because  these  sections  are  now  in  Debtor  and  Creditor  Law.  The  refer- 
ence to  §§  2228-2230  has  been  removed  because  these  sections  are  now  in  Prison  Law. 
The  references  are  no  longer  necessary. 
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Abandonment. 

action  of  separation  for,  3269,  3273. 

Abatement. 

actions  do  not  abate  if  cause  of  action 

survives,  1560. 
for    personal    injury    after    verdict, 

1592. 
not  by  death  of  public  officers,  etc., 

1594. 
when  court  directs,  1589. 
in  replevin,  1581. 
in  arbitration,  1561. 
by  marriage  of  plaintiff,  1562. 
by  sentence  to  State  prison,  1562. 
by  appointment  of  receiver,   1562. 
by  dissolution  of  corporation,  1561. 
of  legacy,  4253. 
when  special  proceeding  not  to  abate, 

1560. 

Abbreviations. 

permitted  in  suits  and  process,  19. 
when    deemed     immaterial     variances, 
1024. 
Absconding  debtor,  1318  to  1320. 

See  Attachment. 
Absence. 

of  judge,  adjournment  on  account  of, 

22. 
from  State,  effect  of,  upon  limitation, 
213  to  215. 
when  ground  for  publication,  298. 
when  ground  for  attachment,  1290. 
presumption  of  death  by,  1823. 
person  designated  to  receive  summons 
during,  281. 
absences    aggregate,    under    statute    of 
limitations,  214. 

Absentee. 

temporary  administrator  for,  4168  to 
4174. 
publication  of  summons  against,  298. 
Abuse  of  process. 

ground  for  discharge  from  arrest,  1145. 
complaint  for,  567. 
Acceptance. 

of  negotiable  paper,  proof  of,  1935  to 
1938. 
Access. 

to  prisoner  permitted  for  service,  61. 

Accord  and  satisfaction. 

complaint  in  action  upon,  595. 

Account. 

of  fees  by  clerk  of  N.  Y.  city  court,  120. 
when   action   accrues   upon   a   current, 

180. 
who  may  unite  as  parties  plaintiff  in 

action  for,  326. 
how  pleaded,  920. 


Account — continued. 

when  copy  of,  to  be  delivered,  920,  921. 
when  verified,  921,  923. 

order  for  further,  923. 

effect  of  failure  to  serve,  922. 

denned,  921. 

when  deemed  to  be  alleged,  922. 

stated,  complaint  on,  597,  598. 

compulsory  reference  of  issues  on  long 
account,  2287  to  2315. 

reference  to  take  an,  2317. 
long,  2290  to  2297. 

how  pleaded  in  justice's  court,  4556. 

general  guardian  to  file  annually,  4499. 

judicial  settlement  of.  See  Accounting 
in  Surrogate's  court. 

of  receiver,   1432,  1449.     See  Receiver. 

of  fees,  certain  clerks  to  render.  See 
Fees. 

of  sale,  etc.,  of  infant's  land.  See  In- 
fant. 

action  on,  and  exhibition  of,  in  court  of 
justice  of  peace,  4556. 

of  sale,  etc.,  of  land  of  incompetent. 
See  Lunatics,  idiots,  etc. 

Accounting. 

actions  to  compel,  statute  of  limitations 

applicable,  166. 
within    what   time    action   for,    to   be 

brought,  186. 
who  defendants  in,  349. 
complaint  in  action  for,  595. 
jury  trial  in  action  for,  1965. 
by  receiver,  1432,  1449. 

Accounting  in  Surrogate's  court. 

intermediate  account  defined,  3914. 

judicial  settlement  defined,  3914. 

decree  settling  account,  what  to  con- 
tain, 3941. 

additional  allowance  on,  3957. 

upon  revocation  of  letters,  3989. 

by  executor  of  deceased  executor,  3989 
to  3996. 

executor  or  administrator  may  petition 
for  revocation  and  for  accounting, 
4187. 

by  ancillary  executors  and  administra- 
tors, 4197. 

exempt  property  provided  for  in  decree, 
4271. 

intermediate  accounting,  when  volun- 
tary, 4272. 

compulsory,  4272. 

when  judicial  settlement  of  account 
may  be  required,  4274. 

what  are  assets,  4207. 

when  settlement  of  temporary  adminis- 
trator's accounts  required,  4274. 
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Account — eon  tinned. 

who  may  apply  for  accounting;  citation, 

4275. 
person  interested,  4277,  4278. 
consolidation ,  4278. 
parties,  4281. 

procedure,  4283  to  4286,  4300. 
order  to  account,  supplemental  citation, 

4275. 
judicial    settlement,    person   cited   may 

petition  for,  4275. 
other  proceedings,  4281. 
object  of  the  account,  4281. 
parties  to  be  cited,  4281. 
who  required  to  account,  4282. 
additional  accounting,  4283. 
the  petition,  4283. 
the  answer,  4283. 
limitation,  4284. 
death  of  accounting  party,  4285. 
discontinuance,    4286. 
petition  of  executor  or  administrator 

for,  4286. 
citation,  4283,  4287. 
parties,  4297. 
hearing,  4285,  4297. 
the  accounts  and  accounting,  4298. 
form  of  account,  4298. 
objections  to  the  account,  4299. 
evidence  on  accounting,  4302. 
procedure,  4300. 
costs,  4304. 

powers  of  surrogate  on,  4304  to  4310. 
who  may  intervene,  4310. 
what  surrogate  may  do,  4304. 
what  he  may  not  do,  4308. 
creditor   not   cited,   may   appear   on, 

4287. 
executor,  whose  letters  revoked,  may 

petition  for,  4287. 
affidavit  to  be   annexed   to   account, 

4310. 
vouchers  to  be  produced;  where  mav 

be  omitted,  4310,  4311. 
accounting  party  may   be  examined, 

4310. 
payment   of   funeral   expenses,   4240, 

4312. 
for  what  payments  credited,  4313. 
with  what  charged,  4314. 
executors,  4317. 
property  lost,  4317. 
hearing,  4317. 
decree,  4318. 

duties  of  executors  and  administra- 
tors respecting  debts,  4234,  4247. 
liability  for  co-executor's  acts,  4347. 
assets;  what  are,  to  be  accounted  for, 

4207  to  4215. 
equitable  conversion,  4214. 
Powers  of  executors  and  administrators, 

4318  to  4334,  4330,  4333. 
sales  by,  4323. 

for  consideration  not  money,  4324. 
debts  or  obligations  incurred  by,  4324. 
purchase  of  property,  etc.,  by,  4325. 
miscellaneous  powers,  4326. 
compromise  debts,  4247. 
Duties    of   executors    and   administrators 

generally,  4326  to  4334. 


Account — continued. 

to  assert  statute  of  limitations,  4328. 

as  to  investments,  4328. 

as   affected    by  the   property,   4330  to 
4334. 

from  what  fund  debts  paid,  4330. 

taxes,  repairs,  etc.,  4332. 

powers  over  real  estate,  4333. 

legal  and  equitable  assets,  4333. 
Liabilities  of  executors,  etc,  4334  to  4358. 

from  sales,  4343. 

failure  to  sell,  4344. 

converting  assets;  depreciation,  4344. 

continuance  of  business,  4345. 

insurance  money  collected,  4355. 

various  instances  of  liability,  4355. 

no  contribution  by  residuary  legatees, 
4358. 

co-executor's  acts,  4347. 

for  failure  to  keep  invested,  4351. 

interest,  4352. 
Payments  allowed  executors,  etc.,  4358  to 
4372. 

general  rules  and  principles,  4358. 

liability,  personal,  4361. 

claim  is  preferred,  4361. 

must  be  paid,  4361. 

payment  before  appointment,  4361. 

traveling  expenses,  4361. 

probate  expenses,  4361. 

agent,  4361. 

clerk,  4362. 

his  own  services,  4362. 

attorney  and  legal  expenses,  4362. 

physician,  4367. 

auctioneer,  4367. 

repairs,  4367. 

insurance,  4367. 

taxes,  4367. 

paid  on  testator's  request,  4368. 

expenses  of  accounting,  4368. 

expenses  disallowed,  4368. 

funeral  expenses  and  burial  lot,  4368. 

support  of  family,  etc.,  4371. 

payments  to  or  for  infants,  4371. 

statute   of   limitations,   application  of, 
4372. 
Compensation   of  executors  and  adminis- 
trators, 4372  to  4390. 

amount,  4372. 

right  to,  4376. 

testator  fixing  commissions,  4376. 

withholding,  4377. 

on  what  and  how  calculated,  4378. 

receiving  and  paying  out,  4380. 

division  of  commissions,  4381. 

estates  over  $100,000,  4382. 

special  administrator.  4383. 

not  taken  till  allowed,  4383. 

from  what  fund  paid,  4384. 

when  compensation  not  allowed,  4372. 

when  compensation  only  allowed  on  dil 
ferent  letters,  4373. 
Claims  by  and  against  executors,  4390. 

surrogate  may  determine,  4390. 

effect  of  statute  of  limitations  on  execu- 
tor's claim,  4390. 

lost  property,  allowance  for,  4310. 
Decree    for    payment    and    distribution, 
4402. 

powers  of  surrogate,  4404. 
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Account — con  tinued. 

payment  of  debts,  4403. 
legacies.  4249. 

legacy  to  debtor  or  creditor,  4254. 
widow  or  child,  4256. 
abatement,  4253. 
interest,  4254. 

advancements,  4396  to  4398. 
when  decree  may  order  delivery  of  spe- 
cific property,  4406. 
money  retained  to  pay  admitted   debt 

not  due,  4406. 
as  to  disposition  of  infant's  distributive 

share,  4407. 
effect  of  judicial  settlement  of  account, 

4398. 
legacy  to  unknown  person  paid  to  State; 

how  obtained,  4408. 
unclaimed  legacy  to  be  paid  to  county 

treasurer,  4409. 
By   testamentary  trustees,  4440,  4444  to 

4449. 
See  also  Testamentary  trustee. 
By  guardian. 

ward    or   new    guardian    may    require, 

4496. 

by  guardians,  4503  to  4515. 

by  testamentary  guardians,  4518. 

See  also  Guardian. 

Acknowledgment. 

fees  for  taking,  4884. 

justices  of  N.  Y.  city  court  may  take, 

120. 
of  undertakings,  1691. 
not  to  be  before  attorney  in  the  cause, 

1694. 
what  instruments  mav  be  acknowledged, 

1945. 
of  conveyance,  makes  it  evidence,  1944. 

may  be  rebutted,  1944. 
of  certain  instruments,  makes  them  evi- 
dence, 1945. 
of  subscription  to  will,  4022  to  4028. 

See  Probate  of  wills. 
of  indebtedness,  under  statute  of  limi- 
tations, 193  to  207. 
must  be  in  writing,  193. 
to  whom  made,  205,  206. 
by  whom  made,  205,  206. 
verbal  promise  not  to  plead  statute, 

197. 
form  and  contents  of,  197. 
payment  as,  201  to  206. 
of  interest,  204. 
on  general  account,  204. 
by  promissory  note,  203. 
date  of,  203. 

Action. 

defined,  4905. 

division  into  civil  and  criminal,  4906. 

distinctions  between  action  at  law  and 

in  equity  abolished,  4906. 
not  affected  by  adjournment,  or  change 
in  place  of  holding  court,  23. 
by  vacancy  or  change  of  judge,  20. 
by  one  for  all.  372  to  378. 
control  of,  377. 
complaint  in,  374. 

when  notice  to  come  in  to  be  pub- 
lished, 1646. 


Action — continued. 

trial  of,  elsewhere  than  at  courthouse, 

22. 
trial  of,  continued  beyond  term,  23. 
parties  to,  may  appear  in  person  or  by 

attorney,  25. 
when  deemed  commenced,  209. 
attempt  to  commence,  210  to  212. 

includes    special    proceedings    under 

statute  of  limitations,  231. 
how  commenced,  257. 
severance  of,  against  parties  severally 

liable,  435,  870. 
time  to  commence  cannot  be  extended, 

1646. 
preference,  on  calendar,  1647  to  1654. 
election  of  remedy  in,  466  to  472. 
another  pending,  ground  of  demurrer, 

688  to  708. 
for  taking  exempt  property,  2876. 
civil  and  criminal  not  merged,  3420. 
subsidiary,     for    discovery,     abolished, 

3441. 
upon     judgment,     restrictions     as    to, 

3438. 
parties  to,  how  styled,  4906. 
in  Code,  means  civil  action,  4908. 
regulations  of,  in  particular  cases.    See 

Titles    of    particular    actions    and 

parties. 
place  of  trial  of,  2137   to  2171.     See 

Place  of  trial. 
abatement  of.     See  Abatement. 
continuance  of.     See  Continuance  of  ac- 
tion. 
stipulation  not  to  bring,  1141. 
injunctions  to  restrain,  1211. 
by  receivers,  1426  to  1428. 
against  receivers,  1425. 
by  receivers  of  corporations,  1428. 
by  receiver  in  supplementary  proceed- 
ings, 3865. 
abatement  of,  1560. 
submission     of     controversy     without, 

2496  to  2500. 
to  determine  as  to  validity  of  probate  of 

will,  4143. 
Act. 

legislative,  how  proved,*  1941. 
Act  of  God. 

must  be  pleaded,  782. 

Additional  allowance,  4798  to  4826. 

See  Allowance. 
on    accountings    in    surrogate's    court, 
3957. 

Additional  defendants. 

costs  in  case  of,  4767,  4772. 

Additional  parties. 

bringing  in,  416  to  432. 

See  Bringing  in  parties. 
Address. 

compelling  disclosure  of  plaintiff's,  36. 
of  attorney  in  summons,  261. 
of  defendant's  attorney  in  notice  of  ap- 
pearance, 263. 

Ademption. 

See  Decedents*  estates;  Execu- 
tor and  administrator. 

Adjournment. 

of  court  to  a  future  day,  22. 
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Adjournment — oonHnued. 

of  term  by  stipulation,  to  another  place, 

23. 
change  in  place  of  holding  court  not 

affect  process,  etc.,  23. 
of  special  term  to  chambers,  103. 
of  local  action,  cannot  be  out  of  coun- 
ty, 103. 
of  terms  of  court  by  county  judge,  134. 
to  procure  amendment,  1484. 
practice  respecting,  1992  to  1995. 
by  referee,  2324. 

in  summary  proceedings  to  recover  pos- 
session of  lands,  3686. 
of  examinations  in  supplementary  pro- 
ceedings, 3822. 
costs  upon,  4826. 
of  taxation  of  costs,  4850. 
in  justices'  courts,  4578  to  4584,  4597. 
adjourned  terms,  22,  23. 
Admeasurement  of  dower,  3036  to  3062. 

See  Dower. 
Administration. 

evidence  of  transactions  with  deceased 

on  applying  for,  1746. 
with  will  annexed,  4134. 

See  Letters  of  administration; 
Surrogate*'  courts;  Tempor- 
ary administrator. 

Administrator. 

payment  by,  to  take  case  out  of  statute 
of  limitation,  206. 

who  may  be  joined  as  defendants  in 
suits  against,  350. 

when  can  sue  in  representative  capa- 
city, 393. 

as  plaintiff,  328. 

as  defendant,  350. 

limitation  of  action  against,  215. 

where  party  dies  out  of  State,  191. 

preference  of  action  by  or  against,  1648. 

reference  of  account  of,  2294. 

execution  against,  3351. 

security  by,  on  appeal  limited,  2566. 

not  liable  to  arrest  as  such,  1121. 

when  N.  Y.  city  court  has  jurisdiction 
against,  116. 

pleadings  in  actions  by,  579,  586,  3335 
to  3338. 
against,  579,  585,  3335,  3339,  3368. 

false  pleading  by,  3355. 

judgment  against,  3341. 

execution  by,  3354. 

execution  against,  3352,  3354. 

personal  and  representative  causes  of 
action  joined,  3341. 

power  of,  whether  can  be  attacked  col- 
laterally, 808. 

counterclaim  when  plaintiff  is  an,  861. 
when  defendant  is,  861. 

superseded,  3354. 

with  will  annexed,  4134. 
bond  of,  4129  to  4131. 

costs  in  actions  by  and  against,  4754. 

costs  against,  4759,  4760. 

security  for  costs,  4862. 

counterclaim   in  justice's  court  where 
administrator  is  a  party,  4570. 

See,  as  to  matters  common  to 

administrators    and    execu- 

'  tors,  Executor  and  adminis- 


Administrator — continued, 

trator;  Accounting  in  Burro- 
gate's  court;  Foreign  admin- 
istrator and  eweeutor;  Surro- 
gates' courts. 
Administrator,  temporary,  4168  to  4176. 
in  what  cases  may  be  appointed,  4168. 
refusal  to  appoint  not  appealable,  4169. 
of  decedent  s  estate,  appointed  on  at 

least  10  days'  notice,  4168. 
who  may  apply,  4170. 
of  absentee's  estate,  mode  of  applying 

for,  4168. 
who  appointed,  4170. 
how  to  qualify,  4168. 
liability  of  sureties  of,  4170. 
compensation,  4170. 
general  powers  of,  4171  to  4173. 
may  be  sued,  by  surrogate's  leave,  4171. 
may  advertise  for  claims,  4173. 
may  be  allowed  or  compelled  to  pav 

debts,  4173. 
power  of,  over  real  property,  4174. 
of  absentee,  may  be  ordered  to  main- 
tain family,  4174. 
when  and  where  to  deposit  money,  4174. 
bond  of  private  depositary,  4174. 
proceedings  to  compel  such  deposit, 
4175. 
money  deposited  by,  how  drawn  out, 

4175. 
notices   relating  to,  how  to  be  given, 

4175. 
appointment  of,  does  not  prejudice,  etc; 

permanent  successor,  4175. 
prior  "collectors"  and  "special  admin- 
istrators" governed  by   provisions 
as  to,  4175,  4176. 
settlement  of  account  of,  compellable  at 
any  time,  4274. 

See  Executor  and  administra- 
tor; Letters  of  administra- 
tion. 

Administrator  with  will  annexed. 

in  what  cases  to  be  appointed,  4134  to 

4141. 
general  rules  and  principles  as  to,  4134. 
who  apply  for,  4134,  4136. 
notice,  4136. 
who  selected  as,  4136. 

corporation,  when  qualified  to  act  as, 
4134. 
powers  of,  4002,  4138. 
renunciation,  etc,  of  prior  right  to  be, 

4141. 
qualification  of,  4141. 
bond  of,  4141. 

See  Ewecutor  and  administra- 
tor; Letters  of  administra- 
tion. 

Admiralty. 

city  court  of  New  York  cannot  proceed 
as  a  court  of,  118. 

Admission. 

of  service  of  summons,  293. 

antedating  admission  of,  2434. 
when  default  an  admission  of  plaintiff's 

claim,  2435. 
allegations   not   denied,   when   deemed 

true,  896. 
what  are  material  allegations,  906. 
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Admission — continued. 

amending,  by  omitting,  1465. 
of  genuineness  of  paper  required,  1546. 
in  pleading,  896  to  008. 
by  not  answering,  806. 
by  failure  to  reply,  005,  006. 
in  amended  pleadings,  001. 
what  admitted  by  answer,  001. 
instances  of,  in  pleadings,  006. 
between  defendants,  005. 
by  demurrer,  703. 
effect  of,  005. 
requisites  of,  007. 
of  payments,  006. 
in  actions  on  notes,  007. 
of  counterclaim,  judgment  on,  872. 
by  member  not  evidence  against  cor- 
poration, 1822. 
Admitting  service. 

power  of  attorney  in,  38. 
Ad  quod  damnum. 

writ  of.    See  Assessment  of  damages, 
writ  of 
Adultery. 

where  husband  and  wife  incompetent 
witnesses,  in  action  or  special  pro- 
ceeding, founded  on  allegation  of, 
1705. 

See  Divorce,  action  for,  3255 
to  3265. 
Advancement. 

of  legacy,  when  surrogate  may  direct, 

4258,  4266. 
for  infant's  support,  4500. 
to  infants,  allowance  to  executor  for, 

4371. 
by  decedent,  4306,  4307. 
Adverse  possession. 

under  written  instrument,  140. 
what  is,  144  to  152. 
under  claim  not  written,  151. 
occupancy  as,  147. 
assessment  lease  as  affecting,  143. 
See  Limitations. 
Advertisement. 

affidavit  as  to  printing,  1030. 
for  liens,  in  partition,  3020,  3021. 
foreclosure   of    mortgage   by,    3777    to 
3701. 

See  Foreclosure  of  mortgage  by 
advertisement. 
rules  of  construction  as  to  publication, 
4007. 

Affidavit. 

defined,  4008. 

defects  in,  disregarded,  1535. 
amending,  1460. 

before  whom  taken,  1826  to  1828. 
not  before  attorney,  42. 
to  prevent  notary's  certificate  being  evi- 
dence, 1035. 
of  substituted  service,  204. 
of  service  of  notice,  evidence,  1030. 
for  orders  to  show  cause,  1630. 

to  be  served,  1630,  1640. 
to  enlarge  time,  1642. 

to  be  served,  1643. 
when  admissible  in  evidence  in  justice's 

court,  4507. 
of  printer,  as  to  publication,  1030. 
fee  for  taking,  4884. 


Affidavit — continued. 

on  arrest^  attachment,  injunction.    See 
those  titles. 

See  Oaths  and  affirmations. 
Affidavit  of  merits. 

no  inquest  for  want  of,  if  answer  veri- 
fied, 1088. 
form  of,  1088. 
by  whom  made,  1080. 
Affinity. 

disqualifies    judge    from   granting    in- 
junction, 1255. 
as  a  ground  of  challenge  to  juror,  2368. 
See  also  Judge. 
Affirmations,  1825  to  1820. 

See  Oaths  and  affirmations. 

Affirmative  defense. 

must  be  proved,  783. 
proof  admissible,  783. 

Affirmative  relief. 

judgment  granting  to  defendant,  2404. 
when  demand  of,  required  in  answer, 
860. 

Agent. 

payment  by,  to  take  case  out  of  statute 
of  limitations,  205,  206. 

limitation     of     action     by     principal 
against,  220. 

when  statute  of  limitations  commences 
to  run  against,  246. 

as  plaintiff  or  party  in  interest,  302. 

who  may  be  joined  as  defendants  in 
suits  against,  363. 

how  acts  of,  pleaded,  402. 

pleadings   in  action   upon   commercial 
paper  against,  548. 

answer  by,  706. 

verification  by,  913. 
form  of,  015. 

interposing  counterclaim  by,  844. 
counterclaim  in  action  against,  840. 

immaterial  variances  respecting,   1024. 

affidavit  of,  as  to  counterclaim  to  pro- 
cure attachment,  1311  to  1313. 

discovery  of  books  and  papers  of,  1685. 

evidence  of  transaction  with,  1757. 

agent  may  testify,  1740. 
Aggravation. 

pleading  matter  in,  402. 

Agreed  case. 

submission  of  controversy  upon,  2406  to 
2400. 

Albany. 

special  rules.    See  Rules,  special. 
justice's  court  of,  4604  to  4699,  4700, 

4886. 

Aliens. 

power  of  N.  T.  city  court  to  natural- 
ise, 118. 

adverse^  possession  by,  144. 

suits  by  and  against,  382. 
Alien  enemy. 

answer  setting  up  that  plaintiff  is  an, 
796. 

Alimony. 

imprisonment  for  non-payment,  58. 
awarding  execution  for   collection   of, 

2455. 
appeal  from  orders  granting,  etc.,  2712. 
counsel  fees  and  costs,  in  matrimonial 

actions,  3279  to  3206. 
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Alimony — continued. 

general  rules  and  principles,  3279. 

in  action  to  annul,  3284. 

in  divorce,  3284  to  3286. 

reference  as  to,  3289. 

granted  upon  condition,  3289. 

in  action  for  separation,  3286. 

counsel  fees  alone,  3287. 

marriage  must  be  shown,  3288. 

amount  of,  pendente  lite,  3289. 

increase  and  continuance,  3290. 

permanent,  3291. 

when  ceases,  3292. 

time   of   application   for   alimony   and 

children's  support,  3293. 
counterclaim   in  action  for  divorce  or 

separation,  3296. 
security  or  sequestration  for,  3306. 

trustee  ordered  to  pay,  3307. 
enforced  by  contempt  proceedings,  3307. 
general   rules  and   principles,   as  to 

contempt,   3307. 
how  order  enforced,  3309. 
answer  stricken  out  for  non-payment, 

3311. 
inability  to  pay,  3310. 
practice,  3310. 
Allegations  of  fact. 

as    distinguished    from    conclusions    of 
law,  506  to  510. 

Allowance. 

Additional,  4798. 

in  foreclosure  and  real  actions,  4798, 

4799,  4808. 
in  adjudication  on  will,  4798. 
where  attachment  issued,  4798. 
amount  of,  4799. 
on  settlement,  4798. 
in    difficult    and    extraordinary    cases, 

4799  to  4825. 
only  one,  4799,  4806. 
on  discontinuance,  4806. 
in  what  actions,  4808. 
money  value  must  be  shown  for,  4811. 
how  value  ascertained,  4814. 
on  what  estimated,  4815. 
amount  of,  4819. 

application  for,  4821,  4822,  4823. 
after  appeal,  4825. 
guardian  ad  litem,  4825. 
Alterations. 

in  wills,  4097. 

Alternative  allegations. 

amendment     by     pleading     containing, 
1478. 

Alternative  relief. 

demand  of,  in  complaint,  514. 
Ambassador. 

cannot  be  sued  in  State  courts,  15. 
answer  alleging  appointment  «as  foreign 
minister,  797. 

Amendment. 

of  summons,  261. 

inserting  true  name  instead  of  fictitious, 

414. 
after  decision  of  demurrer,  731. 
on  appeal,  1022. 

of  pleading  to  cure  variance,   1021   to 
1028. 
or  indefiniteness,  1077  to  1084. 
or  uncertainty,  1077  to  1084. 


Amendment — continued. 
Amendments  of  course,  1036  to  1042. 

change  prayer  for  relief,  1041. 

demurrer  to  answer  and  vice  versa  not 
allowed,  1039. 

defects    cured   by   verdict*    report,  de- 
cision, or  judgment,  1455. 
errors  disregarded  or  amended,  1456, 

1457. 
execution  amended,  1456. 
defective  answer,  1456. 
what  not  disregarded,  1456. 
mailing     summons     and     complaint, 
1457. 

such  defects  to  be  supplied  by  amend- 
ment, 1457. 
On  motion  before  trial,  1458  to  1481. 

general  rules  and  principles,  1458. 

discretion  as  to,  1461. 

justice  furthered,  1461. 

test  of  propriety,  1462. 

what  is  before  trial,  1467. 

answer;    general   rules  and   principles, 
1462. 
withdrawing  admissions,  1465. 

complaint;    general    rules   and   princi- 
ples, 1467. 

reason  to  be  shown,  1473. 

laches,  1466,  1473. 

proposed   amendment   must   be  served, 
1478,  1479. 

notice,  1480. 

adding  and  changing  names  of  parties, 
1472. 

summons,  1462. 

extent  of  power,  1458,  1461. 

of  affidavit,  1460. 

attachment  papers,  1460. 

bill  of  particulars,  1461. 

adding  clerk's  signature,  1461. 

attachment  for  contempt,  1461. 

of  execution,  1461. 

of  finding,  1461. 

action  against  stockholder,  1462. 

surrogate's  proceedings,  1462. 

terms  on,  1462,  1467,  1477,  1507. 

contract  to  tort  and  vice  versa,  1472. 

new  cause  of  action,  1474. 

striking  out  cause  of  action,  1476. 

amount  demanded,  1480. 

statute  of  limitations,  1476. 

usury,  1467. 

to  statute  of  limitations,  effect  of,  234. 

as  to  relief  claimed,  1475. 

pleading,  1481  to  1494. 

after  sham  answer,  1466. 

time  of  amendment,  1478. 

no  right  to  postponement  of  trial  on 
amendment,   1466. 

must  be  new  notice  of  trial,  1475. 

form  of  order  on,  1466. 

referee,  power  of,  as  to,  1492  to  1494. 

by  county  court,  1512. 

adjournment    to    procure    amendment, 
1484. 

limitations  of  power,  1491. 

motion  necessary,  1491. 

laches,  1499. 
Amendment  of  summons  or  pleadings  ai 
trial,  1029,  1481  to  1500. 
general  rules  and  principles,  1481. 


Inferences  or#  to  Page**     Vol.  I  end*  p.  1454 ;  Vol.  II  ends  p.  2888 ;  Vol.  Ill  ende  p.  4198. 


5187 


Amendment — continued. 

answer;  general  rules  and  principles, 

1484. 
complaint;  general  rules  and  princi- 
ples, 1485. 
conforming  pleading  to  proof,  1490. 
technical  objections  discouraged,  1493. 
surprise,   1490. 

where  allowed,  1494  to  1498. 
where  refused,  1498  to  1500. 
What  amendments  may  be  made  at  trial, 
1494  to  1498,  1029,  1030. 
amount  claimed  increased,  1484,  1495. 
change  of  relief,  1496. 
statute  of  frauds,  1499. 
statute  of  limitations,  1498,  1500. 
tort  to  contract,  1500. 
What   amendments   cannot    be   made    at 
trial,  1498  to  1500. 
striking  out  admission,  1498. 
Amendment  after  trial,  1500  to  1508. 
general  rule,  1500. 
after  verdict,  1504. 
of  the  verdict,  1508,  1509. 
of  the  judgment,  1509  to  1514. 
when  and  now  amended,  1509. 
summary  proceedings,  1511. 
relief  demanded,  1503. 
statute  of  limitations,  1504,  1514. 
issue  not  tried,  1504. 
after  judgment,  1505,  1507. 
variance  when  fatal,  1507. 
at  foot  of  judgment,  1512. 
judicial  errors  not  cancelled,  1513. 
limit  of  time,  1513. 
notice  of  motion,  1513. 
by  substituting  name  of  person  using 
name  of  deceased  defendant,  1666. 
Amendment  by  court   below,  pending  or 
after  decision   of  appeal,   1514   to 
1517. 
terms  of,  1517. 
amendment    by    app.    div.,    1518    to 

1521. 
when  made,  1518. 

amendment  of  case  on  appeal,  to  con- 
form pleading  to  proof,  1518,  1519. 
amendment  without  notice,  1520. 
pleadings  considered  amended,  1520. 
amendment  by  county  court,  1519. 
amendment  by  court  of  appeals,  1521. 
power,  1521. 

appeal  from  order  as  to  amendments, 
1521. 
Relief    against    omissions    and   mistakes, 
1522  to  1534. 
notice  of  appeal,  1533. 
order  of  reference,  1534. 
offer  amended,  1533. 
vacating  findings,  1523. 
fraud,  1523. 
ne  exeat,  1533. 
serve  exceptions,  1523. 
exceptions  not  taken  at  trial,  1522. 
opening  judgments  and  defaults,  1523, 
1531. 
laches  in  moving  to  open,  1529. 
moving  papers  to  open  default,  1530. 
terms  to  open  default,  1530. 
security  on  opening  default,  1530. 
when  opened,  1532. 


Amendment — continued. 

when  not  opened,  1532. 
limit  of  time,  1533. 
amendments  of  returns  by  officers,  1534. 
papers  lost  or  withheld,  how  supplied, 

1535. 
when  order  of  court  necessary  to  amend, 

1535. 
disregarding  defects  in  affidavits,  1535. 
when  undertaking  sufficient,   1536. 
may  be  amended,  1536. 
consent  of  obligors,  1537. 
filing  nunc  pro  tunc,  1537. 
of  offer  of  judgment,  1548. 
of  statement  in  confession  of  judgment, 

2486. 
of   entry   of   judgment   by   confession, 

2491. 
of  pleadings  to  revive  action,  1589. 
of  notice  of  appeal,  1645,  2554. 
of  defect  on  appeal,  2553. 
of  return  to  commission,  1923. 
of  pleading,  effect  of,  1929. 
effect  of,  on  notice  of  trial,  1986. 
of  verdict,  2379. 

of  place  of  trial  in  complaint,  2149. 
of  case  after  settlement,  2188. 
serving  new  case  as  an,  2186. 
powers  of  referee  as  to,  2326. 
of  execution,  2843. 
of  return  to  execution,  2845. 
of  lis  pendens,  3160. 
in  actions  and  proceedings  relative  to 

corporations,  3334. 
in  surrogate's  court,  3881  to  3929. 
of  inventory  in  surrogate's  court,  4222. 
of  pleadings  in  justice's  court,  4567. 
payment  of  additional  allowance  as  a 

condition  of,  4807. 
Amount  in  controversy. 

reducing  on  appeal,  2580,  2581. 
increasing  on  appeal,  2583. 

Ancillary     letters     testamentary,     etc., 

4190  to  4192. 
See  Foreign  wills;  ancillary  letters. 
Ancillary  letters  of  guardianship,  4496 

to  4498.     See  Guardian. 
Animals  attached,  sale  of,  1366. 
Animals  straying  upon  highways. 

action   against   persons   suffering   ani- 
mals to  stray,  4658. 
complaint,  599. 

penalties  to  be  recovered,  4659. 
officers  to  seize  animals  straying,  4659. 
when  private  persons  may  seize,  4659. 
officer  or  person  seizing,  to  present  peti- 
tion, 4660. 
precept  upon  petition,  4660. 
how  served,  posting,  4660. 
proof  of  service,  4661. 
answer,  trial,  4661. 
sale,  warrant  for,  4661. 
mode,  4661. 

application  of  proceeds,  4662. 
surplus,  disposition  of,  4662. 
claims  therefor,  4662. 
where    there    are    different    owners, 

4667. 
when  no  claim  made  within  a  year, 

4662. 
appeal  from  order  on  claim  iorx  4663. 
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Animals  straying,  etc— continued. 

proceedings  on  decision  in  favor  of 
owner,  4663. 
possession,  demand  of,  before  trial,  4663. 
when  animal  set  at  large  by  third 
person,  4664. 
action  by  owner,  4664. 

petitioner  and  officer,  4664. 
possession,  demand  of,  after  final  order 
before  sale,  4665. 
order  on,  4665. 

appeal  from,  4665. 
stay  on,  4665. 
appeal  from  final  order,  4665. 
by  claimant,  4666. 
stay,  4666. 
proceedings  upon  affirmance,  4666. 
limitation  of  action  for  seizing  animals, 

4666. 
seizure,  actions  for,  which  may  and  may 

not  be  maintained,  4666. 
damages  where  several  animals  are  tres- 
passers; proceedings  thereon,  4667. 
proceedings  in  other  cases  where  there 

are  different  owners,  4667. 
surplus  where  there  are  different  own- 
ers, 4667. 
when  one  action  supersedes  any  other, 

4667. 
officer's  rights  where  private  person  fails 

to  prosecute,  4668. 
owner,  who  deemed,  4668. 

special  property,  4668. 
agent  may  act  for  principal,  4668. 

Annual  rests. 

testamentary  trustees  entitled  to  make, 

4466. 

See  Corporations. 
of    warrant    of    attachment,    what    is, 
4008. 
Annulment  of  marriage,  3245  to  3255. 
action  by  woman  under  sixteen,  3245. 
when  action  maintained  to  annul  mar- 
riage, 3246. 
former  marriage,  3249. 
duress,  3250. 
impotence,  3250. 
consanguinity,  3250. 
incapacity,  3250. 
by    whom   action    brought   for   infant, 

3251. 
action  where  former  husband  or  wife 
was  living,  3251. 
party  was  idiot,  3262. 
lunatic,  3252. 
by  next  friend  of  idiot  or   lunatic, 

3252. 
for  force,  fraud,  or  duress,  3253. 
when  issue  deemed  legitimate,  3252. 
custody  and  maintenance  of  children, 

3253. 
action  for  physical  incapacity;  limita- 
tion, 3253. 
procedure  in  action  to  annul  marriage, 
3253. 
intervention,  3254. 
judgment,  effect  of,  3254. 
next  friend,  how  authorized  to  sue,  3254. 
alimony  in,  3284. 

Another  action  pending. 

as  a  ground  of  demurrer,  688. 


Another  action  pending— continued. 

how  pleaded,  708. 

defense  of,  when  held  frivolous,  1006. 

when  no  reason  for  discontinuance,  4845. 

Another's  name. 

suits  in,  when  prohibited,  3420. 

Answer. 

subscribed  by  attorney,  263,  890. 

time  to  serve,  263,  890,  891. 

on  publication,  318. 

not  till  complaint  Berved,  891. 

is  an  appearance,  263. 

copy  served  on  co-defendant,  893. 

when  verified,  872,  908,  918. 

verified,  prevents  inquest,  1988. 

when  issue  of  fact  raised  by,  1958. 

by  person  wrongly  served,  749,  750. 

defenses  to  be  complete  in  themselves, 

864. 
refer  from  one  defense  to  another,  866. 
demurrer  to,  719. 

stricken  out  for  disobedience,  1690. 
demand  of  affirmative  judgment  on,  869. 
what  objections  taken  by,  733. 
objection  of  statute  of  limitations  to  be 

by,  229. 
defects  in  complaint  cured  by,  494. 
as  distinguished  from  demurrer,  687. 
defendant  must  demur  or  answer,  687. 

may  answer  as  to  part  of  complaint* 
and  demur  as  to  remainder,  717. 
when  plaintiff  may  demur  to,  719. 
when    demurrable   objections   can  and 

cannot  be  taken  by,  733. 
when  objections  waived  if  not  taken, 

734. 
what  to  contain,  743,  749. 
several  defenses,  743,  862. 
what  must  be  pleaded,  744. 
assumption  as  to  defense,  748. 
effect  of  stipulation,  748. 
denial  not  a  defense,  748. 
meaning  of  defense,  748. 
legal  conclusion,  748. 
power  to  strike  out,  748. 
foreign  corporation,  748. 

rely  on  complaint  served,  751. 

need  not  be  entitled,  751. 

form,  750. 

what  may  be  a  valid  answer,  751. 

not  answer  bill  of  particulars,  751. 

denial  of  answer  of  co-defendant,  751. 

dilatory  defenses,  751. 

answer  by  wrong  person  served,  749, 
750. 

several  executors,  750. 

receiver's  defenses,  750. 

after  demurrer,  760. 

prayer  for  relief  not  necessary,  751. 

to  part  of  complaint,  750. 

hypothetical  averment,  751. 
Denials  and  their  form,  751  to  764. 

sufficiency  and  form,  751. 

denials  held  sufficient,  755. 

denials  held  insufficient,  756. 

general  denial  defined,  758. 

form  of  denial,  758. 

general  denial  of  allegations  not  spe- 
cifically admitted,  759. 

denial  of  material  allegations,  761. 

says  he  denies,  761. 
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Answer — oontinued. 

'    information  and  belief,  761,  763,  764. 

recollection,  764. 

ignorant,  762. 

defective  denials,  758. 

conjunctive  denials,  757. 
What  may  be  denied,  764. 

material  allegations,  765,  766. 

fact  impliedly  alleged,  765. 

contracts  with  corporations,  765. 

damages,  765. 

extrinsic  matters,  765. 

conclusions  of  law,  764. 
what  may  be  given  in  evidence  under  a 

general  denial,  766. 
what  may  be  proved  under  a  general 

denial,  766. 
what  may  not  be  proved  under  a  gen- 
eral denial,  771. 
accord,  773. 
action  premature,  773. 
award,  773. 
bank,  773. 
bankruptcy,  773. 
carrier,  773. 
check,  773. 

confession  and  avoidance,  773. 
consideration,  773. 
conversion,  773. 
covenant,  773. 
coverture,  773. 
defect  of  parties,  774. 
ejectment,  774. 
false  imprisonment,  774. 
incorporation,  774. 
invalidity  of  contract,  774. 
judgment,  774. 
justification,  774. 
license,  774. 
money  lent,  774. 
new  matter,  774. 
not  party  in  interest,  774. 
note,  774. 
partnership,  774. 
payment,  774. 
public  office,  774. 
recoupment,  774. 
sale,  774. 
sheriff,  775. 
trespass,  775. 
usury,  775. 

water  course,  diversion  of,  775. 
work,  775. 
equitable  defenses,  786. 

to  legal  action,  787. 

limits  of  such  defense,  787. 
new  matter,  775. 

general   rules  and  principles,  775. 

what  must  or  need  not  be  pleaded, 
778. 

defined,  780. 

must  be  pleaded,  781. 

no  proof  of  such  a  defense  not  plead- 
ed, 781. 

what  must  be  pleaded,  781. 

statute  of  limitations,  782. 

mitigation,  782. 

act  of  God,  782. 

leave  and  license,  782. 

misnomer,  782. 

what  need  not  be  pleaded,  783. 


Answer — amtinued. 

affirmative  defense  must  be  proved, 

783. 
what  proof  admissible,  783. 
how  new  matter  may  be  met,  784. 
new*  matter,  statute  of  frauds,  785. 
new  matter,  equitable  defenses,  786. 
equitable    defenses    to    legal    action, 

787. 
limits  to  such  defense,  787. 
plaintiff  not  the  real  party  in  interest, 
788. 
action  on  note,  788. 
assignment,  789. 
another  action   pending,   789. 
must  be  same  cause  of  action,  790. 
action  by  assignor,  789. 
proceedings   under   lien   law   a   bar. 

791. 
action  in  another  State,  789. 
firet  action  a  bar,  790. 
may  be  compelled  to  elect,  790. 
discontinuance  of  first  action,  790. 
practice,  791. 

former  judgment,  791. 

where  only  one  defendant  served. 
793. 

recovery  by  agent,  793. 

must  be  a  judgment,  792. 

judgment  for  part,  792. 

test  of  identity,  793. 

proved  though  not  pleaded,  793. 
payment  and  tender,  793. 

payment,  793. 

time  of,   795. 

by  check,  794. 

by  note,  794. 

by  third  person,  794. 

not     proved,     not     admission     of 
amount  due,  794,  795. 

when  proved,  795. 

after  action  commenced,  794. 

into  court,  794. 

effect  of,  794. 
tender,  795. 

before  action,  795. 

effect  of  plea  of,  795. 

offer  of  judgment,  795. 

waiver,  795. 

new   matter,  what  are  and  what  not 
defenses,  808  to  814. 

abatement,  plea  in,  808. 

administrator,  808. 

appeal  bond,  808,  809. 

assignee  for  creditors,  809. 

broker,  809. 

county  treasurer,  809. 

enticing  wife,  809. 

ferocious  animal,  809. 

carrier,  809. 

civil  damage  act,  809. 
claim  of  third  person,  809. 

"and  company,"  809. 

consideration,  810. 

constable's  bond,  810. 

debt  attached,  810. 

discharge  in  bankruptcy,  810. 

escape,  810. 

executor,  810. 

false  imprisonment,   810. 

foreclosure  of  lien  on  chattel,  810. 
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Answer — continued, 

foreign  executor,  810. 

goods  sold,  810,  811. 

guardian's  bonds,  811. 

infancy,  811. 

insurance  company,  811. 

joint  tort,  811. 

judgment,  action  on,  811. 

leave  and  license,  811. 

negligence,  811. 

note,  811,  812. 

nuisance,  811,  812. 

pledgee,  812. 

real  estate,  812. 

reform   contract,    812. 

recognizance,  812. 

rent,  812. 

sheriff,  812. 

supplementary  proceedings,  813. 

town  bonds,  813. 

trespass,  813. 

trustees  of  manufacturing  co.,  813. 

undertaking;   813. 

usury,  814. 
Answers  in  certain  matters  alphabetical- 
ly arranged,  795. 

action  not  accrued,  796. 

accounting,  795. 

agent,  796. 

alien  enemy,  796. 

assault,  796. 

association,  796. 

award,  796. 

capacity  to  sue,  796. 

carriers,  796. 

charge  defendants  not  served,   3468. 

conflicting    claim    to    real    property, 
3131. 

&  company,  796. 

compromise,   796. 

corporation,  796. 

covenant,  797. 

death  by  negligence,  3468. 

discharge   under    insolvent   or   bank- 
rupt act,  810. 

divorce,  3256. 

false  imprisonment,  810. 

foreclosure  of  lien  on  chattel,  810. 

of  mortgage,  3092. 

foreign  citizens,  797. 

foreign  minister,  797. 

fraud,  797,  798. 

fraudulent  transfer,  798. 

gambling  debt,   798. 

goods  sold,  798. 

illegality,  799. 

indorser,  799. 

insurance  company,  799. 

judgment,  800. 

jurisdiction,  800. 

lease,  800. 

leave  and  license,   800. 

leave  to  sue,  800. 

legacy,  800. 

non-joinder,  800. 

partner,  802. 

performance,   803. 

real  -estate,    803,   804. 

reform  contract,  804. 

rent,  804. 

replevin,  3232,  3234. 


Answer— continued. 

salary,  804. 

separation,  3276. 

searcher,  804. 

sheriff,  804. 

slander,  804,  805. 

specific  performance,  805. 

statutes,  805. 

stockholder,  805,  806. 

subscription  to  stock,  806. 

subrogation,  806. 

summary  proceedings,  3677  to  3682. 

trespass,  806. 

undertakings,  806,  807. 

usury,  807. 

work  and  labor,  808. 
Counterclaim,   nature,  extent  and  effect, 
814  to  840. 
general  rules  and  principles,  814,  815. 
what  may  be  pleaded  as,  816. 
in  favor  of  one  defendant,  821. 
attorney's  lien  as,  821. 
for  coeta,  822. 
in  bankruptcy,  822. 
mode  of  trial  of,  822. 
effect  of  not  denying  allegations,  822. 
not  confer  equitable  jurisdiction,  822. 
attorney  and  client,  822. 
person  represented,  822. 
defendants  sued  jointly,  822. 
not  compelled  to  demur,  822. 
action  by  receiver,  822. 
attachment  bond,  823. 
foreign  corporation,  823. 
claims  previously  set  up,  824. 
waiver,  832. 

discontinuance  after  counterclaim,  824. 

must  be  alleged  to  be  an  existing  claim 

at   commencement  of   action,   823. 

counterclaim  in  an  action  on  contract, 

836. 
mandamus,  825. 
how  counterclaim  pleaded,  827. 
lien  in  conversion,  825. 
whether   defense  or  counterclaim.  826. 
amount  of  the  counterclaim,  823,  824. 
may  embrace  several  demands,  831. 
how  corrected,  825. 
how  sufficiently  decided,  831. 
effect  of  stipulation  on  appeal,  831. 
equitable  set-off,  829. 
Counterclaim  related  to  plaintiff's  caute 
of  action,  832  to  837. 
action  pending,  832. 
connected  with  subject  of  action,  832. 
in  action  for  rent,  832. 
foundation  of  plaintiff's  claim,  833. 
same  transaction,   833. 
tort  and  contract,  836. 
Counterclaim    independent    of    plaintiffs 
cause  of  action,  837  to  840. 
cannot  counterclaim,  838. 
may  counterclaim,  838. 
alimony,  838. 
assignment,  838,  839. 
bank  deposit,  839. 
executor,  action  by,  839. 
judgment,  839. 
time  when  accrued,  839. 
receiver,  839. 
rent  and  mortgage,  839. 
waiving  tort,  839. 
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Answer — continued. ' 
work,  839,  840. 
Counterclaim  as  affected  by  the  parties  to 
the  action,  842. 

in    favor    of    plaintiff    against    de- 
fendant.  823. 

effect  of  assignment,  842. 

receivers,   assignees,  and  trustees  of 
insolvent    corporations,    847. 

jointly  or  severally  liable,  845. 

partners,  846. 

dissolved  partnership,  846. 

part  owners,  845. 

factor  or  agent,   844. 

sole  party  in  interest,  846,  847. 

executor    and    administrator,    843. 

trustee,   849. 

surety,  849. 

guarantor,  844. 

State,  848. 

county,   843. 

corporation,  843. 

pledge,  847. 
Counterclaim  in  specified  cases,  849. 

agent,  849. 

assault,   850. 

attorney,  850. 

award,  850. 

bailee,  850. 

broker's  margins,  850. 

building  society,  850. 

carrier,  850. 

chattel  mortgage,  850. 

commissions,   850. 

composition    agreements,    850. 

conversion,  850. 

decedent's  estate,   851. 

divorce,  851. 

separation,  851. 

dower,  851. 

excise  law,  851. 

fraud,   852. 

freight  and  damage,  852. 

goods  consigned,  852. 

goods   sold,    852. 

injury,  853. 

judgment.  853. 

landlord  and  tenant,  854. 

legacy,  855. 

lien,  855. 

mechanic's  lien,  855. 

money  lent,  855. 

money  lost,  856. 

pledgee,   856. 

policy  of  insurance,  856. 

real  estate,  856. 

reform  contract,  858. 

removal  of  trustee,  859. 

salarv,  858. 

services,  858. 

statute  of  frauds,  858. 

stockholder,  858. 

trade-mark,  859. 

trustee,  removal  of,  859. 

undertaking,  859. 

usury,  859. 

warranty,  breach  of,  859. 

undertaking   on    arrest,    as    counter- 
claim, 859. 

will,  construction  of,  859. 

work  and  services,  859,  860. 
judgment   when   demand   and    counter- 


Answer — continued. 

claim  are  equal  or  unequal,  860. 
judgment    where    counterclaim    inter- 
posed    for     less     than     plaintiff's 
claim,  860. 
for   affirmative    relief   to   defendant, 
861. 
counterclaim  of  defendant  in  a  repre- 
sentative   capacity,    861. 
when  plaintiff  is  an  executor  or  ad- 
ministrator,  861. 
Defendant  may  interpose  several  defenses 
or  counterclaims,  862. 
general   rules  and   principles,   862. 
scope  of  section,  863. 
inconsistent  defenses,  863. 
separating  and  numbering,  864. 
duplicity  forbidden,  865. 
each  defense  must  be  complete  in  it- 
self, 864. 
refer  from  one  to  another,  866. 
several    and    even    inconsistent    de- 
fenses, 865,  866. 
defenses  pleaded  together,  865. 
what   defenses   may   not   be   pleaded 
together,  865. 
Partial  defenses,  867. 

construction  and  application  of  section, 
867. 
effect  of  not  stating,  868. 
mitigating  facts,  868. 
demurrer,  868. 
what  is  a  defense,  868. 
part  payment,  869. 
in  trespass  under  void  process,  869. 
statute  of  limitations,  869. 
mitigation,  868. 
when  defendant  to  demand  affirmative 

judgment,  869. 
severance  when  answer  admits  part  of 
claim  to  be  just,  870. 
effect  of  admission  in  answer,  870. 
when  order  made,  871. 
when  order  refused,  871. 
procedure  after  order,  872. 
dilatory  defense  to  be  verified,  872. 
answer,  admissions  by,  879. 
effect  of  admissions,  898. 
service  of  copy  on  co-defendant;   gen- 
eral  rules  and  principles,   893. 
substituting    demurrer    for,    and    vice 

versa,   1039. 
to  amended  pleading,  1042. 
supplemental,  1042,  1057  to  1059. 
arrested    defendant    when    has    twenty 

days  to  answer,  1136. 
answer,  as  affidavit  on   application  to 
vacate  injunction  order,  1277. 
amendment  of,  1462,  1521. 
allowing  defendant  to  withdraw,  and 

demur,  1466. 
amendment  of,  after  denial  by  referee, 

1493. 
amending  at  trial,  1481  to  1494. 
opening  judgment  entered  for  default 

of,  2507. 
surrogate's  court,  3926. 

For  provisions  generally  ap- 
plicable to  pleadings,  see 
PleadingB. 

Answer  of  title. 

in  justice's  court,  4572  to  4578. 
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Answer  of  title— Continued. 

in  municipal  court  of  New  York,  etc., 

4696. 
costs  after  discontinuance  on,  4736. 
Anticipating  defenses,  492. 

pleadings.    See  Complaint. 
Appeals  generally. 

effect  of  judgment  absolute,  262. 
power  of  app.  div.  and  ct.  of  app., 

when  special  verdict,  2376. 
When  party  may  appeal,  2523. 
special  proceedings,  2527. 
who  may  appeal,  2527. 
dismissal,  2528. 
as  limited  by  time,  2529. 
party  aggrieved,  2530. 
two  modes  of  relief,  2530. 
not  bound  to  appeal,  2530. 
relief  on  motion  instead  of  appeal, 

2530. 
who  may  not  appeal,  2531. 
attorney  not  substituted,  .2535. 
one  of  several  parties  may   appeal, 

2534. 
persons  not  parties,  2534. 
convict,  2535. 
allowing    use    of    name    for    appeal, 

2535. 
surrogate's  decree,  2535. 
pauper's  appeal,  2535. 
waiver  of  right,  2536. 
order  by  consent  or  default,  2543. 
condition,  2544. 
pro   forma   decision   not   appealable, 

2544. 
stipulation  not  to  appeal,  2535,  2536. 
waiver  of  right  to  appeal,  2536  to 

2543. 
dismissal  of  appeal,  2536. 
withdrawal  of  appeal,  2536. 
effect  of  appeal,  2536. 
stipulation,  2537. 
when  right  waived  or  lost,  2537. 
when  right  to  appeal  not  waived  or 

lost,  2539. 

parting  with  interest,  2542. 
second  appeal  after  first  dismissed  or 
abandoned,  2543. 

appeal  not  to  be  prohibited,  2543. 
from  what  appeal  taken,  2543,  2544. 
conflicting  affidavits,  2543. 
second  appeal,  2543. 
order  on  rehearing,  2543. 
dismissal  of  complaint,  2543. 
right  of  appeal,  2543. 
effect   of   stipulation,   2543. 
right  to,  prevents  certiorari,  3609. 
from  judgment  on  award,  3774. 

See  Arbitration. 
costs  of,  generally.     See  Costs. 
m      supplementary      proceedings.     See 

Supplementary  prooeedings. 
from   order    in    summary    proceedings. 

See  Summary  proceedings,  etc. 
from     surrogate's     court.     See     Surro- 
gates1 courts. 
in  particular  actions  and  special  pro- 
ceedings.    See   titles   of   those   ac- 
tions, etc. 
from  order  on  State  writ.     See  titles  of 
those  writs. 


Appeals,  generally — continued. 

parties    to    appeal:     how    designated; 
title  of  cause,  2544. 
title  of  papers,  2544. 
when   a   person  entitled   to   become  a 

party  may  appeal,  2545. 
appeal  when  adverse  party   has  died, 

2545. 
proceedings,  when  party  dies  pending 
appeal,  2546. 
order  of  substitution,  2547. 
How  appeal  is  taken,  2547. 
notice  of  appeal,  2547,  2548. 

where  filed,  on  appeal  from  Surro- 
gate's court,  2547. 
mode  and  form,  2547. 
when  taken,  2549. 
parties,  2550. 
notice  to   part   only   of   defendants, 

2550. 
what  notice  sufficient,  2550. 
service  of  notice,  2555. 
amendment  of  notice,  2554. 
when  notice  of  appeal  to  specify  inter- 
locutory judgment,  etc,  2550,  2570. 
what  brougnt  up  by,  and  reviewed  on, 

2550. 
proceedings   if   attorney   or   party   not 

found,  2553. 
defects    in    proceedings    may    be    sup- 
plied, 2553  to  2556. 
construction  and  application  of  sec- 
tion, 2553. 
scope  of  section,  2554. 
defects  supplied,   2554. 
extending  time,  2554. 
perfecting  appeal,  2554. 
amendment  oi  notice,  2554. 
undertaking,  2555. 
service,  2555. 

exceptions  nunc  pro  tunc,  2556. 
laches,  2556. 

by  whom  order  made,  2556. 
defect  waived,  2556. 
order  appealed  from  must  be  entered; 
compelling  entry,  2556. 
ex  parte  order,  2556. 
entry   of   orders   and    filing   papers, 
2556. 
security  may  be  waived,  2557. 
deposit  in  lieu  of  undertaking,  2557. 

release  by  reversal,  2557. 
undertaking  must  be  filed,  2557. 
exception  and  justification,  2558. 
new  undertaking  when  sureties  are  in- 
solvent, etc.,  2558. 
one  surety  solvent,  2658. 
effect  of  order,  2558. 
on  opening  default,  2558. 
Action  upon  undertaking  on. 

when  not  to  be  brought,  2558. 

scope  of  section,  2559. 

when   notice   not   necessary,  2559. 

the  notice,  2559. 

waiver,  2559. 

remittitur  must  be  filed,  2560. 

removal      from      files     unnecessary, 

2560. 
pleadings,  2560. 
rights  of  sureties,  2563. 
sureties  subrogated,  2563. 
liability,  2560. 
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Appeals  generally— continued. 
Where  appeal  stay*  proceedings. 

effect  thereof,  2563. 

construction  and  application  of  sec- 
tion, 2564. 

surrogate's  decree,  2565. 
effect  of  stay,  2565. 

levy    upon    personal    property    when 
superseded  by  appeal,  2566. 

court  may  limit  amount  of  security 
in  certain  cases,  2566. 

no  security  on  appeal  by  the  people, 
2567. 

security  on  appeal  by  domestic  muni- 
cipal corporation,  2567. 

papers  to  be  transmitted  to  appellate 
court,  2568  to  2570. 

papers  on  appeal,  2568. 

what  papers,  2568. 
on     appeal    to    court   of    appeals, 
2569. 
interlocutory  judgment  or  intermediate 
order  reviewed,  2570. 

construction  and  application  of  sec- 
tion, 2570. 

order  denying  new  trial,  2571. 

intermediate   orders   not  reviewable, 
2571. 

what  intermediate  orders  brought  up, 
2571. 
Judgment   or  order   on  appeal,   2573   to 
2585. 

extent  of  review  and  the  relief,  2573. 

scope  of  section,  2573. 

powers  of  appellate  division,  2573. 

powers  of  appellate  term,  2573. 

judgment    without    regard    to    tech- 
nical errors,  etc,  2573. 

may    correct    by    inserting    finding, 
2577. 

not  change  name  of  plaintiff,  2577. 

prevent  abuse,  2577. 

imposing  conditions,  2577. 

cannot  find  facts,  2577. 

when  final  judgment,  2578. 

when   new  trial  granted  or  refused, 
2579. 

should  not  render  judgment  for  ap- 

Jtellant,  2580. 
ucing  amount,  2580. 
-  increasing  amount,  2583. 
court  of  claims,  2583. 
applications    to    vacate    assessments, 

2583. 
appeals  from  surrogate,  2583. 
several  orders,  2584. 
affirmance  in  part,  2584. 
affirmance  as  to  some  parties,  2584. 
affirmance,  judgment  on,  2584. 
affirmance  nunc  pro  tunc,  2585. 
affirmance,  the  order,  2585. 
where  no  appeal  lies  from  judgment  of 

reversal,  2585. 
mode  of  enforcing  affirmed  or  modified 
judgment,  2585. 
affirmed  or  modified  order,  2586. 
cancelling  docket  of  reversed  or  modi- 
fied judgment,  2586. 
where  reversal  was  by  court  of  ap- 
peals, 2586. 
restitution,  when  awarded,  2586. 
scope  of  section,  2587. 


Appeals  generally — continued. 

moneys  deposited,  on  opening  default, 

2587. 
attached  property,  2587. 
money   paid   by   sheriff   to  receiver, 

2587. 
liquor  tax,  2587. 
appeal,  2587. 

application  to  what  court,  2588. 
what  included,  2588. 
power  discretionary,   2588. 
decisions  made,  2588. 
remarks  or  comments  of  judge,  subject 

to  exception  and  review,  2591. 
costs  upon  appeals,  4739. 
See  also  Costs. 
Appeal  to  court  of  appeals,  2591  to  2684. 
limitations  on  rignt  of,  78. 
as  affected  by  leave,  80. 
effect  of   findings  approved  by  appel- 
late division,  80. 
personal  injury,  80. 
by  what  court  determined,  80. 
when   questions    required   to  be   certi- 
fied, 80. 
review  of  apportionment  act,  80. 
proceedings  on  judgment  absolute,  85. 
undertaking  on,  when  filed,  2557. 
what  appealable,  and  rules  governing, 

2592. 
what  appeals  may  be  taken,  2596. 
when  appeals  cannot  be  taken,  2596. 
unanimous  affirmance  below,  2599. 
questions  certified,  2600. 
questions  considered,  2601. 
principles   and   rules   governing  deter- 
mination, 2607. 
amendment  after,  2610. 
principles  governing,  2610  to  2613. 
allowance  of,  2613. 
not  decide  abstract  questions,  2614. 
must  be  actual  determination,  2614. 
what  is  and  is  not  an  appealable  judg- 
ment, 2615. 
what  is  a  final  judgment,  2615. 
what  is  not  a  final  judgment,  2616. 
court  of  claims,  2617. 
orders    granting   new    trials,    2618    to 
2621. 
dangers  in  appeals  from,  2621. 
effect  of  affirmance,  2621. 
power  to  modify,  2621. 
what     needed,     to    sustain     appeal, 

2621. 
principles   governing   decision,   2622. 
must  be  question  of  law,  2622. 
stipulation    for    judgment    absolute, 
2622. 
where  trial   was  by  court  or   referee, 

2623,  2624. 
presumption  as  to  grounds  of  reversal, 

2623. 
where  evidence  not  in  case,  2624. 
imperfect  findings,  2625. 
if    any    evidence,    findings    sustained, 

2626. 
exceptions  necessary,  2626,  2649,  2653. 

form  of,  2626. 
inconsistent  findings,  2627. 
equity  cases,  2628. 
from  surrogate,  2629. 
mandamus,  2630. 
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Appeal  to  court  of  appeals — continued. 
prohibition,  2630 
certiorari,  2631. 
habeas  corpus,  2631. 
contempt,  2631. 

proceedings  to  acquire  lands,  2632. 
custody  of  infant,  2633. 
vacate  assessment,  2634. 
various  special   proceedings,  2634. 
where  court  obtains  jurisdiction,  2635. 
appellant  muBt  show  error,  2635. 
decision     sustained     on     any     ground, 

2636. 
effect  of  admissions  in  pleadings,  2636. 
theory  of  trial  binding,  2637. 
objection  not  taken  below,  2638,  2639. 

jurisdiction,  2630. 

constitutionality,  2639. 

equitable  relief,  2639. 

defects  in  pleadings,  2639. 

counterclaim,  2641. 

right  to  jury  trial,  2641. 

evidence,  2641. 

variance,  2643. 

other  objections,  2643. 
effect  of  general  objection,  2644. 
objections  stated  in  motion  to  dismiss, 

2646. 
what  can  be  reviewed,  2646,  2647. 
construction  of  rules  and  decisions  be- 
low, 2647. 
dismissal  of  complaint,  2647. 
presumptions  on,  2648. 
disregarding*  errors,  2648. 
improper  evidence,  2649. 
exceptions  to  charge,  2650,  2653. 
construction  of  charge,  2650. 
evidence  received  on,  2650. 
what  judgment  on,  2651. 
what  court  decides  on,  2651. 
presumption   in  favor   of   decision  be- 
low, 2652. 
when    appellant    not    deemed    injured, 

2652. 
papers  on,  service,  2653. 

return  and  case,  2654. 

opinion,  2654. 

death  of  party  or  attorney,  2655. 
certification  and  return,  2655. 
points,  2610,  2655. 
substitution  of  party,  2655. 
motion  to  dismiss,  2656. 
preference,  2657. 
argument,  2657. 
reargument,  2658. 
second,  2658. 
remittitur,  2659. 

when  court  of  appeals  loses  jurisdic- 
tion, 2659. 

practice  as  to,  2659. 

amended,  2660. 

returning,  2661. 

after  reargument,  2661. 

assessment  under,  2661. 
restitution,  2661. 
costs  on,  2662. 
leave  to,  2662. 

when  granted  or  refused,  2663. 
action    commenced    in    justice's    court, 

2664. 
limitation  of  time  to,  2664. 
waiver  of  objection,  2665. 


Appeal  to  court  of  appeals— isontinued. 
security  to  perfect,  2665. 
no  appeal  without,  2666. 
amount  of,  2666. 
contents  of  undertaking,  2666. 
liability  of  sureties,  2667. 
justification  of  sureties,  2667. 
effect  of  undertaking,  2667. 
vacating  undertaking,  2668. 
security   to   stay   execution,   on   judg- 
ment for  money,  2668. 
amount  of  undertaking,  2668. 
undertaking  as  stay,  2668. 
contents  of  undertaking,  2669. 
alimony,  2669. 
foreclosure,  2669. 
excessive  undertaking,  2670. 
when  order  necessary,  2670. 
defective  undertaking,  2670. 
liability  of  sureties,  2670. 
deposit,  2671. 
security  on   judgment  for  delivery  of 

property,  2671. 
security    on   judgment    for   a   chattel, 

2671. 
security    on    judgment    directing   con- 
veyance, 2672. 
security  on  judgment  for  real  property, 

2672  to  2674. 
security  in  special  cases,  2674. 
form  and  service  of  undertakings  on, 

2675. 
exception   to   sureties   in   undertaking, 
2675. 
justification  of  sureties,  2675. 
failure  of  sureties  to  justify,  2676. 
new  sureties,  2676. 
from  final  judgment,  after  interlocutory 
judgment  affirmed  or  new  trial  de- 
nied, 2677. 
what  questions  brought  up  for  review, 
on,  2678. 
scope  of  section,  2678. 
constitutionality,  2678. 
local  condemnation  act,  2678. 
presumption   as   to   questions  of  fact, 
2678. 
when  reversal  presumed  not  to  be  on 

a  question  of  fact,  2678. 
application  of  section,  2679  to  2682. 
reversal   below,   presumed  to  be  on 

law,  2682. 
order,  not  opinion  the  guide,  2683. 
case   to   be   prepared   for,    on  verdict 
subject  to  opinion,  2683. 
contents  of,  2684. 
exceptions  not  necessary,  2684. 

Appeal  to  supreme  court  from  inferior 
court,  2684  to  2689. 
appeal  from  judgment,  2685. 
from  what  appeal  taken,  2685. 
county  court,  2685. 
what  appealable,  2686. 
from  municipal  court,  2686. 
security,  2686. 
final  judgment,  2686. 
justice's  court,  2686. 
surrogate's  court,  2686. 
record,  2689. 

limitation  of  time;  security,  2689. 
appeal  from  order,  2690. 
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Appeal  to  supreme  court  from  inferior 
court — continued, 

various  orders,  2690. 

surrogate's   court,   2092. 

limitation  of  time  and  stay  of  pro- 
ceedings, 2692. 
where  and  how  heard,  2692. 
judgment    or    order;     where    entered, 
2696. 
Appeal  to  appellate  division  of  supreme 
court,  2697  to  2700. 
power  to  review  questions  of  fact,  2173. 
appeal  to  appellate  division  from  judg- 
ment, 2697. 

stay  by  app.  div.,  2698. 

no  power  to  receive  verdict,  2698. 

no  review  of  facts,  on  appeal  from 
judgment,  2698. 

from  surrogate,  2698. 

resettlement  of  case,  2698. 

what  judgments  are  and  are  not  ap- 
pealable, 2698,  2699. 
appeal  from  order,  2700  to  2716. 

rules  governing,  2700. 

when  appeal  may  be  taken,  2702. 

when  not  taken,  2703. 

stay,  2704. 

appeal  from  Buffalo  superior  court, 
2704. 

exceptions  under  subd.  2,  2704. 

merits,  2704. 

not  decide  abstract  question,  2704. 

substantial     right     and     discretion, 
2704. 

orders   appealable,   and   not   appeal- 
able, 2706  to  2716. 

no  appeal  from  decision,  2706. 

orders  not  final,  2706. 

what  order  to  be  appealed,  2706. 

ex  parte  order,  2707. 

order  by  consent,  2707. 

order   denying   new   trial,   2707. 

part  of  order,  2707. 

leave  to  sue,  2707. 

removal  of  action,  2707. 

plaintiff's  residence,  2707. 

amendments,  2707. 

striking  out,  2708. 

frivolous,  2708. 

definite  and  certain,  2708. 

continuing  action,  2708. 

substitution,  2708. 

bringing  in  parties,  2708. 

new  party,  2709. 

interpleader,  2709. 

severance,  2709. 

supplemental  pleading,  2709. 

demurrer,  2709. 

order  to  pay  sum  admitted,  2709. 

state    causes    of    action    separately, 
2709. 

granting  attachment,  2709. 

injunction,  2709. 

bill  of  particulars,  2709. 

changing  place  of  trial,  2709. 

orders  as  to  evidence,  2710. 

discovery,  2710. 

commission,  2710. 

awarding  issues,  2710. 

delay  in  prosecuting,  2710. 

jury  trial,  2710. 

challenges,  2710. 
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election,  2710. 

attachment  against  witness,  2710. 
reference,  2710. 
calendar,  2711. 
postponement,  2711. 
motion  to  dismiss,  2712. 
giving  time,  2712. 
stay,  2712. 
default,  2712. 
resettling  order,  2712. 
increasing  verdict,  2712. 
alimony,  2712. 
attorney,  2713. 
bail,  2713. 
costs,  2713. 

security  for  costs,  2713. 
allowance,  2713. 
stay  on  appeal,  2713. 
restitution,  2713. 
new  trial  in  ejectment,  2714. 
cancelling  lis  pendens,  2714. 
exceptions    heard    at    general    term, 

2714. 
satisfaction  of  judgment,  2714. 
settling  a  case,  2714. 
order  to  answer  questions,  2714. 
contempt,  2714. 
receiver,  2714. 
sufficiency  of  sureties,  2715. 
setting  aside  judgment,  2715. 
setting  aside  sale,  2715. 
secured  on  appeal,  2715. 
condemnation,  2715. 
mandamus,  2715. 
application     of     debtor's     property, 

2715. 
insolvent  debtor,  2715. 
admeasure  dower,  2715. 
sale  of  infant's  estate,  2715. 
further  return,  2715. 
imprisoned  debtor,  2715. 
taxation,  2715. 
elections,  2715. 
lunacy,  2716. 
highway  law,  2716. 
rapid  transit  act,  2716. 
local  act,  2716. 
appeal   to  appellate  division   from  or- 
ders made  out  of  court,  and  pow- 
ers, 2716. 
order  must  be  entered,  2716. 
appeal    from    interlocutory    judgpnent, 
2717. 
appealable,  2717. 
not  appealable,  2717. 
order  on  demurrer,  2717. 
appeal  from   final  judgment,  after  af- 
firmance of  interlocutory  judgment, 
or  denial  of  new  trial,  2718. 
limitation  of  time;   order  to  stay  pro- 
ceedings, 2719. 
security,  2720. 
Notice  of  judgment,  2721  to  2727. 
stay  of  proceedings,  2720. 
limitation  of  time,  2720. 
notice  of  judgment,  2721. 
by  whom  given,  2721. 
to  whom  given,  2721. 
notice  unsigned,  2721. 
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written  notice  essential,  2721. 

effect    of    amendment    of    judgment, 
2721. 

notice  must  be  after  entry,  2721. 

notice  after  time  to  appeal  from  judg- 
ment expires,  2722. 

notice  by  mail,  2722. 

notice  in  violation  of  stay,  2722. 

what  notice  sufficient,  2723. 

service  of  notice,  2726. 

amendment,  2727. 

from  part  of  judgment,  2727. 

no  extension  of  time,  2722. 

waiver,  2722. 

dismissing  appeal,  2723. 

stay  on  judgment,  2723. 

undertaking  insufficient,  2723. 
stay    of    proceedings    without    order, 

2727  to  2730. 
stay  on  judgment,  2728. 

extent  of  sureties'  liability,  2729. 
Upon  what  papers  appeal  to  be  heard, 
2730  to  2735. 

dismissal  of  appeal,  2730. 

withdrawal  of  appeal,  2731. 

making  case  and  settling,  2731. 

case  to  be  certified,  2732. 

papers  on  appeal,  2732. 

amendment  of  case,  2734. 

placing  on  calendar,  2734. 

date  of  issue  on  appeal,  2734. 

noticing  appeal  for  argument,  2734. 

points  of  counsel,  2734. 

when   abandoned,   2734. 

hearing,  2735. 

dismissal  for  waiver,  2735. 
entry  of  judgment  or  order;  judgment- 
roll  after  appeal,  2735. 
Hearing,  etc.,  in  supreme  court,  2736  to 
2831. 

questions    reviewed,    and    power    of 
court,  2736. 

rules  governing  determination,  2747. 

what  not  reviewed  on  appeal,  2763. 

appeal  by  consent,  2764. 

only  one  appeal,  2764. 

fugitive,  2764. 

facts  assumed  at  trial,  2764. 

when  party  estopped,  2765. 

general  principles  governing  appeals 
from  judgments,  2766  to  2773. 

appeals  from  orders  as  to  new  trials, 
2773  to  2777. 

appeals  from  orders,  generally,  2778, 
2779. 

what  objections  considered,  2779. 

form  of  objection,  2779. 

what  objection   cannot   be  taken  on 

appeal,  2779  to  2787. 
as  to  evidence,  2779. 
jurisdiction  and  mode  of  trial,  2781. 
occurrences  at  trial,  2782. 
party  plaintiff,  2783. 
pleadings,  2783. 
replevin  not  lie,  2785. 
defect  in  title  of  action,  2785. 
as  to  submission  to  jury,  2785. 
unconstitutionality,  2785. 
objections  on  motions  not  first  taken 

on  appeal,  2785. 
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scope  and  form  of  objections,  2785. 

objections   must   be   actually   taken, 
2786. 

rules  applied  in  consideration  and  de- 
cision, 2787  to  2798. 

what  brought  up  for  review,  .2787. 

obligations  as  to  evidence,  2787. 

evidence  causing  no  injury,  2788. 

no  reversal  if  injury  or  injustice  nom- 
inal, 2789. 

no  reversal  for  technicality,  2790. 

no  reversal  if  decision  correct,  2790. 

defects  in  pleadings,  2790. 

discretion,  2791. 

weight  of  evidence,  2791. 

equitable  actions,  2792. 

presumption  in  proof  of  judgments, 
2792. 

principles  applied  in  decision,  2793. 

correcting  errors,  2794. 

reversal    for    want    of    jurisdiction, 
2794. 

evidence  in  appellate  court,  2794. 

second  trial,  2795. 

reargument,  2796,  2797. 

exceptions  not  argued,  2797. 

amendment  on  appeal,  2797. 

appeal  from  surrogate's  court,  2797. 
Motion  for  new  trial,  2798  to  2802. 

where  motion  made,  2799. 

order  must  be  entered,  2799. 
order  entered  nunc  pro  tunc,  2799. 

principles  governing  decision,   2799. 

form  of  order,  2802. 

when  facts  reviewed,  2798. 

appeal  from  judgment  only,  2802  to 
2804. 

questions  of  fact,  2802. 

must  be  order  and  appeal,  2803. 

exceptions,  2803. 

specific  questions,  2803. 

principles  governing  decisions,  2803. 

hearing,  2804. 

where  case  not  stated  to  contain  all 
the  evidence,  2804. 
Appeal  on  trial  by  court  or  referee,  2804 
to  2816. 

what  necessary  to  review,  and  what 
may  be  reviewed,  2804. 

nonsuit,  2805. 

exceptions,  2805. 

findings,   2807. 

appeal  from  surrogate,  2797. 

when  case  does  not  show  all  the  evi- 
dence, 2808,  2810. 

presumptions     in     favor    of    report, 
2810. 

unsupported  findings,  2811. 

erroneous  findings  of  law  disregarded, 
2811. 

equity  action,  2811. 

principles   on   which   facts   reviewed, 
2811. 

what  reviewed,  2816. 

strict  foreclosure,  2816. 

referee's  misconduct,  2816. 

costs,  2816. 
Appeals  on  jury  trials,  2817  to  2826. 

when  there  is  no  motion  for  new  trial, 
2817. 


Reference*  are  to  Paget,     tot.  1  ends  p.  1464;  Vol.  tl  ends  p.  2638;  tot.  Ill  ends  p.  410$.      5197 


Appeal  to  appellate  division  of  supreme 
court — continued. 

exceptions  not  essential,  2817. 

effect  of  exceptions,  2818. 

form  of  exceptions,  2819. 

when  objection  waived,  2819. 

evidence,  2822. 

charge,  2820. 

direction  of  verdict,  2821. 

nonsuit,  2822. 

questions  not  presented  by  the  evi- 
dence, 2822. 

effect  of  exceptions,  2818. 

form  of  exceptions,  2819. 

principles  governing  decision,  2824. 

submission  of  special  questions,  2824. 

effect  of  verdict,  2824. 
Appeals  from  orders,  2826  to  2831. 

formal  objections  waived,  2826. 

what    objections    cannot    be    raised^ 
2826. 

on  what  papers,  2827. 

orders  reviewed  on  appeal  from  judg- 
ment, 2827. 

resettlement,  2828. 

when  appeal  not  heard,  2828. 

presumptions  in  favor  of  order,  2828. 

principles    governing    the    decision, 
2829. 

meaning  of  judgment,  2831. 
Appeal  from  a  determination  in  a  special 
proceeding,  2831  to  2835. 

from  order  made  in  the  same  court, 
2831. 

on  what  papers  heard,  2832. 

questions  of  amount,  2832. 

what  appealable,  2832. 

what  questions  asked,  2832. 

what  not  appealable,  2833. 

appeal  necessary  to  review,  2833. 

what  are  special   proceedings,  2833. 

street  openings  in  N.  Y.  city,  2834. 

what    are    not    special    proceedings, 
2835. 

from  order  when   made  by  another 
court  or  judge,  2835. 

preceding    order    may    be    reviewed, 
2836. 

limitation  of  time  to  appeal,  2836. 

stay;     hearing    of    appeal,    decision 
thereon,  2836. 

effect  of  this  title,  2837. 

Appeal  to  appellate  term. 

rules  governing,  2693. 

Appeals  from  municipal  court  of  the 
city  of  New  York,  etc.,  4696  to 
4699. 

See  Municipal  Court  of  the  city 
of  New  York. 
Appeals  from  justices'  courts  generally, 
4613  to  4646. 

See  Justices  of  peace,  courts  of. 
Appeals  from  justices'  courts  without 
new  trial  in  appellate  court, 
4627. 
Appeal  from  justices*  courts  for  new 
trial  in  appellate  court,  4646  to 
4656. 

Appearance. 

may  be  in  person  or  by  attorney,  25. 
time  and  manner  of,  263  to  267. 
effect  on  jurisdiction,  264. 


Appearance — con  tinued. 

authority  of  attorney  presumed,  264. 

notice  to  vacate  attachment,  264. 

waiver,  264. 

extending  time,  264. 

answer  not  always  equivalent,  264. 

lis  pendens,  264. 

address,  264. 

must  be  served  in  time,  264. 

mode  of  appearance,  264. 

time  to  appear,  265,  266. 

extension  of  time  for,  266. 

formal,  is  necessary,  264. 

unauthorized,  265. 

special,  265,  271. 

date  of,  271. 

evidence  of,  271. 

withdrawal  of,  265. 

guardians,  265. 

what  is  general,  270. 

effect  of  voluntary  appearance,  267, 
268. 

by  defendant,  not  served,  266. 

by  corporation,  270. 

waiver  by,  268. 

effect  of,  in  attachment,  1332. 

entitles  to  service  of  papers  and  no- 
tice, 1665. 

effect  of  appearance  before  referee, 
2324. 

demurrer  is  an,  2441. 

sham  answer  is,  2441. 

vacating  judgment  for  unauthorized 
appearance,  2515. 

in  surrogate's  court,  3922. 

in  justices'  courts,  4539  to  4541,  4588. 
See  Justices  of  peace,  courts 
of ;  Attorney  and  counsel- 
lor. 

Appellate  Divisions  of  supreme  court. 

constitution  and  location  of,  94,  95. 

when  cause  to  be  heard  in  another  de- 
partment, 96. 

powers  of,  96  to  103. 

how  decision  of,  modified,  98. 

effect  of  decisions  of,  98. 

may  grant  injunction,  1254. 

only,  grant  injunction  against  State 
officers,  1186. 

motion  for  new  trial  at,  after  inter- 
locutory judgment,  2243. 

judgment  on  motion  for  new  trial  at, 
2444. 

judgment-roll  after  appeal,  2735. 

appeal   to.    See   Appeal   to   App.   Div. 

motions  at,  where  to  be  heard,  1619. 

exceptions  upon  a  jury  trial  ordered 
to  be  heard  at,  2240  to  2243. 

procedure  at,  where  verdict  has  been 
taken  subject  to  opinion  at,  2373, 
2374. 

of  supreme  court,  mandamus  from,  to 
special,  3361. 

of  supreme  court,  prohibition  from,  to 
special,  3584. 

rules  of.    See  Rules. 

Appendixes. 

list  of,  4978. 

Application. 

for  order  after  prior  refusal,  1626  to 
1632. 
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for    judgment    not   to    be    withdrawn, 

1633. 
to  the  court  for  judgment,  when  not 

needed,  262. 

Appraisement. 

for     inventory     in     surrogate's     court, 
4206. 
Appraiser. 

clerk   in  surrogate's  court  not  to  act 

as,  3912. 
in  surrogate's  court,  fees  of,  3960. 
Arabic  figures. 

use  of,  permitted  in  writs  and  process, 
19. 
Arbitration,  3754  to  3776. 

submission  to,  as  affecting  statute  of 

limitations,  228. 
abatement  of,  1561. 

when    submission    to   arbitration    can- 
not be  made,  3754. 
can  be  made,  3755. 
who  may    submit,   and   who  bound, 

3756. 
the  submission,  3756. 
effect  of,  on  pending  actions,  3757. 
umpire  or  additional  arbitrator,  3758. 
time  for  hearing;  notice;  adjournment; 

extension,  3759. 
oath  of  arbitrators,  3760. 
witnesses;   procuring  attendance,  3761. 
arbitrators  must  all  meet;    when  ma- 
jority act,  etc.,  3761. 
award;    by    whom    made   and    signed, 
3761. 
how  authenticated,  3763. 
signing  final,  3762. 
contents,  3762. 
delivery,  3762. 
second  award  void,  3762. 
fees,  3761. 
costs,  3763. 
motion  to  confirm;  when  and  where 

made,  3763. 
when  vacated,  3764. 
construction  of  statute,  3764. 
construction       and       essentials       of 

awards,  3764  to  3770. 
award  must  be  certain,  3767. 
confined  to  matters  submitted,  3768. 
final   and  embrace  all  matters  sub- 
mitted, 3769. 

mutual,  3769. 
When  and  for  what  awards  vacated,  3765. 

errors  as  to  evidence,  3766. 

conduct    and    partiality    of    arbitra- 
tors, 3766. 

awards  vacated  and  awards  sustained, 
3769. 

partly  void,  3770. 
effect  of,  3771. 
pleading,  3771. 

modifying  or  correcting,  3772. 
motion  to  vacate  when  to  be  made; 
stay,  3772. 

costs  on  vacating,  3773. 
costs   on   application    for   judgment, 
3773. 

Judgment  on,  3773. 
iow  judgment-roll  made  up,  3773. 
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effect    of    judgment;    how    enforced, 
3773. 
appeal;  how  taken,  3774. 
death  or  appointment  of  committee,  ef- 
fect of,  3774. 
revocation  of  submission,  3775. 
liability  of  party  revoking,  3775. 
limitation  of  recovery  against  party 
revoking,  3776. 
application  of  title,  3776. 
Arbitrator. 

right  of  one  of  several  to  sue  for  fees, 
382. 

Argument. 

notice  of,  2734. 

Arrest. 

prisoner  how  kept;  support,  58. 
order  of,  in  city  court  of  New  York; 
how  directed,  and  by  whom  to  be 
executed,  122. 
when     statute     of     limitations     runs 

against,  241. 
pleadings    in    action    upon     bond    in, 

571. 
foreign  judgment,  1093. 
construction,  1093. 
sovereign  not  liable  to,  1097. 
for  acts  of  partners,  1095. 
between  partners,  1095. 
right  of  arrest  lost  by  joinder  of  causes, 

1094. 
right  of  arrest  lost  by  assignment,  1094. 
simultaneous      provisional       remedies ; 
double  arrest  for  same  cause,  1095, 
1096. 
actions  legal  or  equitable,  1094. 
effect  of  stay,  1096. 
extending  time,  1094. 
order  of  arrest,   extinguished  by  exe- 
cution, 1095. 
of  non-resident,  1094,  1095. 
When  right  of  arrest  depends  on  nature  of 
action,  1097. 
construction      and      application     of 

section,  1098. 
limitation  of  section,  1099,  1100. 
order  not  necessary  before  execution, 

1100. 
when  allowed,  1100. 
allegations  of  complaint,  1110. 
unliquidated  damages  for  tort,  1105. 
personal  injury,  1107. 
inducing  to  strike,  1107. 
injury  to  property,  1105. 
conversion,  1105. 
deceit,  1102. 
replevin,  1108. 
disposal  of  property,  1116. 
fiduciary  capacity,  1103. 
refusal  to  return  made  in  good  faith, 

1104. 
effect  of  new  contract  upon  fiduciary 

liability,  1104. 
conspiracy  to  defraud,  1109. 
what  is  liability,  1110. 
fraudulent  intent  to  be  shown,  1112. 
intend  natural  consequences,  1112. 
evidence  admissible,  1113. 
fraudulent  representations  to  obtain 
credit,  1113. 
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representations   as   to   third   person, 

1107. 
concealment  of  insolvency,   1115. 
banker,  1104. 

commission  merchant,  1107. 
large  purchases  on  eve  of  bankruptcy, 

1114. 
fraudulent  disposition  of  goods,  1116. 
When  right  to  arrest  depends  partly  upon 

extrinsic  foots,    1117. 
substitute  for  ne  exeat,  1117. 
ground  of  granting,  1118. 
executrix,  1118. 
specific  performance,   1119. 
creditor's  bill,  1118. 
against  female,  1118. 
actor,  1118. 
miscellaneous,  1118. 
when  vacated,  1119. 
who  is  a  resident,  1118,  1119. 
foreign  judgment  not  to  affect  right  to, 

1120. 
woman;  when  may  be  arrested,  1120. 
when  female  not  exempt,  1121. 
debt  fraudulently  contracted,   1121. 
breach  of  promise,  1121. 
married  woman,  1121. 
discharge   of    infant,    idiot,   or   lunatic 

under   fourteen,   1121. 
infant's  liability  to  arrest,  1121. 
replevin,  where  order  of  arrest  granted, 

3225. 

order  of,  against  joint  debtors,  3468. 
in  quo  warranto,  3476. 
residence  and  domicil,  1119. 
place  of  business,  1119. 
soldiers  and  sailors,  1119. 
intent  governs,  as  to  residence,  1119. 
Order,  when  and  where  granted,  1119  to 
1128. 

by  whom  order  granted,  1122. 

judgment    standing   as    security   not 
final,  1120. 

order,  how  granted,  1122. 

discretion  of  judge,  1122. 
Proof  necessary  to  procure  order,  1122. 

papers  on   which  granted,    1128. 

affidavit,  requisites  of,  1123. 

complaint  may  be  affidavit,  1124. 

affidavit  and  complaint  must  be  con- 
sistent, 1124. 

complaint  must  show  cause  of  action, 
1124. 

specific  sum  must  be  stated,  1128. 

debt  must  be  shown  to  be  due,  1125. 

formal  statements,  1126. 

intent  to  dispose  of  property,  1127. 

information  and  belief,  1126. 

written  instrument,  1128. 

malice  and  want  of  probable  cause  in 
malicious  prosecution,  1128. 

disposal  of  property,  1125. 

false  representations,  1125. 

conspiracy,   1124. 

deceit,  1124. 

married  woman's   separate  property, 
1128. 

recover  chattel,  1128. 

conversion,  1124. 

removal,  non- residence,   1128. 
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effect  of  offer,  1128. 
defects  not  waived,  1125. 
when    order    granted;    effect    of    com- 
plaint, 1128,  1129. 
Security,  upon  order  made  by  judge,  1129. 
on  plaintiff's  part,  1132. 
oath  of  surety,  1132. 
amendment  of   undertaking,    1130. 
liability  of  sureties,   1131. 
Undertaking  upon  order  granted  by  the 
court,  1133. 
contents  of  order;    to  whom  directed; 

when  executed,  1133. 
copies  of  papers  to  be  delivered  to  de- 
fendant; originals  to  be  filed,  1134. 
failure    to    comply    an    irregularity, 

1134. 
indorsement,    1 1 34. 
How  arrest  to  be  made,  1134. 

privilege    from    arrest;     discharge    of 
privileged   person,    1134. 
who  privileged  from  arrest,  1134. 
witness,  1136. 
extradited  prisoner,  1135. 
head  of  foreign  government,   1135. 
persons     enticed     into     jurisdiction, 

1134. 
or  unlawfully  in  custody,  1134. 
congressman,  1135. 
electors,  1135. 

members  of  legislature,  1135. 
officers  of  legislature,  1135. 
remedy  of  privileged  person,  1135. 
defendant  arrested,  to  have  twenty  days 
to  answer,  1136. 
Application  to  vacate,  1136. 

what  is  a  waiver  of  right  to  move, 

1138. 
time  to  move,  1138. 
laches,  1137. 

motion  before  service  of  order,  1137. 
order  to  show  cause,   1137. 
renewal  of  motion,  1138. 
leave  to  renew  motion  does  not  ex- 
tend time,  1137. 
time  to  vacate,  1138. 
vacated  on  verdict  or  judgment,  1138. 
when  bail  reduced  on,  1138. 
reinstating,  order  on,  1138. 
review  of  order  vacating,  1138. 
questions  determined  on,   1138. 
militiamen,  1135. 
ministers  to  U.  S.,  1135. 
litigants,  1135. 
police  officers,   1136. 
prisoners,  1136. 
soldiers  and  sailors,   1136. 
witnesses,  1136. 
How  and  to  whom  motion  to  vacate  made, 
1139. 
general  rules  and  principles,  1139. 
effect  of  section,  1142. 
election  as  to  original  or  new  papers, 

1142. 
evidence  on  motion,  1142. 
effect  of  moving  on  original  papers, 

1144. 
misjoinder  of  causes,  1145. 
when  to  be  on  notice,  1639. 
motion  on  plaintiff's  papers,  1144. 
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motion  on  new  papers,  1140. 

amendment  ol  motion  papers,  1140. 

defective  complaint,   1140. 

papers  on  which  order  granted  should 
be  presented,  1142. 

correcting  papers,  1140. 

alteration  ol  papers,  1140. 

questioning  jurisdiction,  1142. 

evidence,  1142. 

affidavits  showing  different  cause 
from  complaint,  1141. 

defective  complaint,  1140. 

complaint  not  amended,  1140. 

cause  of  action  different  from  state- 
ment in  order,  1142. 

motion  for  discharge  based  on  facts 
constituting  cause  of  action,  1143. 

decisions  prior  to  1879,  1144. 

what  questions  determinable  on  mo- 
tion,  1145. 

where  order  vacated,  1145,  1146. 

when  not  vacated,  1146. 

arrest    sustained    only    on    ground 

stated  in  order,  1142. 
condition  of  vacating,  1141. 
reduction  of  bail,  1145. 
Appeals,  1138. 

reinstating  vacated  order,  1138. 
Supersedeas,  unless  defendant  is  charged 
in  execution,  1147,  1148. 
the  motion,  1150. 
actual  custody,  1149. 
delaying  trial,  1151. 
delaying  execution,  1149. 
diligence,  what  sufficient,  1149. 
neglect,  1149. 

discretion  to  refuse  supersedeas,  1149. 
cause  for  refusing  discharge,  1150. 
discharge   without    order   of   arrest, 

1161. 
judgment  and  execution,  1149. 
when  period  begins,  1151. 
effect  of  release  by  consent,  1151. 
liable  if  not  discharged  on  superse- 
deas, 1149. 
waiver  of  double  executions,  1149. 
sheriff's  poundage  to  be  paid,  1151. 
setting  aside  order  vacating  arrest, 
1151. 
Defendant  to  he  discharged  on  giving  bail 
or  deposit,  1151. 
sheriff  liable  who  refuses  bail,  1152. 
amount  of  bail,  1152. 
bail  not  increased,  1152. 
when  defendant  may  elect  to  give  bail 

or  bond  for  liberties,   1152. 
undertaking  of  the  bail;    requisites, 
1152. 
security  taken  by  creditor,  1153. 
security  not  in  accordance  with 

statute,  1154. 
final  judgment  defined,  1153. 
sheriff  strictly  bound,  1153. 
formal  defect,  1153 
liability  of  sureties,  1153. 
examination  of  persons  offered  as  bail, 

1154. 
delivery  of  copies  of  papers;  plaintiff's 
acceptance    or    rejection    of    bail, 
1155. 


Arrest — continued. 

notice  of  justification;   new  undertak- 
ing, 1155. 
time  to  justify  extended,  1155. 
Qualifications  of  bail,  1155. 

who  is  a  householder,  1156. 
who  is  freeholder,  1156. 
who  are  disqualified,  1155. 
indemnity  to  bail,  1155. 
justification  of  bail,  1156. 
allowance  of  bail,  1156. 
rejection  of  bail,  1156. 
justification  to  be  completed,  1156. 
Deposit    of    money    with    sheriff,    1156, 
1157. 
adjournment  of  justification,  1156. 
lost  deposit,  1158. 
character  of  deposit,  1158. 
final  judgment,  1158. 
application  of  money  deposited,  1157. 
payment  of  deposit  into  court  by  sher- 
iff, 1157. 
substituting  bail  for  deposit,  1157. 
refund  only  to  defendant,  and  after 
justification,  1157. 
how  deposit  disposed  of,  1157,  1158. 
when  deposit  to  be  paid  to  a  third  per- 
son, 1158. 
Sheriff  when  liable  as  bail,  1158. 
double  liability  of  sheriff,  1159. 
liability  not  renewable,  1160. 
his  discharge,   1158. 
what  makes  sheriff  liable,  1159. 
may  rearrest,  1160. 
extent  of  liability,  1159. 
liability  of  sureties  to  sheriff,  1160, 
1161. 
proceedings  on  judgment'  against  sher- 
iff, 1160. 
bail  liable  to  sheriff,  1160. 

sheriff's  right  of  action,  1161. 
judgment  against  sheriff  as  evidence, 
1160. 
filing  papers  with  clerk,  1161. 
Charging  and  discharging  bail,  1161. 
when    defendant   may   be   surrendered, 
1161,  1162. 
bail  who  have  not  justified  may  sur- 
render, 1162. 
surrender,  when  indemnified,  1162. 
new  bail,  1162. 
surrender    after    becoming    charged, 

1162. 
leave  to  surrender  refused,  1162. 
how   surrender   made;    exoneration  of 

bail,  1162. 
bail  may  arrest  defendant,  1162. 
voluntary    surrender;     exoneration    of 

bail  thereupon,  1162,  1163. 
rights  of  sheriff  who  is  liable  as  bail. 
1163. 
defenses  by  sheriff,  1163. 
sheriff's  action  against  bail,  1163. 
how  sheriff  exonerated,  1163. 
bail,  how  proceeded  against,  1163. 
execution    before   action    against  bail, 
1163,  1164. 
court  in  which  action  brought,  1164. 
complaint,  1164. 

sheriff's    return    conclusive   on  bail, 
1164. 
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execution     against     one     defendant, 

1164. 
execution  to  what  county,  1164. 
duty  of  sheriff  on  such   executions, 
1164. 
defenses  in  action  against  bail,   1164, 
1165. 
insolvency   of   principal    no   defense, 

1165. 
cannot   deny   principal's  liability  to 

arrest,  1165. 
irregularity  in  judgment,  1165. 
misunderstanding  of  effect  of  bond, 

1165. 
motion  to  set  aside,  1165. 
relief   where    principal    imprisoned    on 

criminal  charge,   1165. 
bail    exonerated    by   death,   etc.,    1165, 
1166. 
not  exonerated  after  judgment,  1166. 
death  of  principal,  1166. 
discharge  of  principal,  1166. 
surrender,  1166. 
time  may  be  extended,  1166. 
sufficient  cause  for  extension,    1167. 
sureties'  claim  on  principal,  1166. 
Miscellaneous  provisions. 

injunctions  to  restrain,  1215. 
within  what  time  application  to  obtain, 
or  to  vacate  or  modify  order  for, 
to  be  decided,  1453,  1454. 
when  not  to  be  granted  simultaneously 
with    other    provisional    remedies, 
1453. 
person  in  custody  may  be  served  with 

process,   1665. 
for  disobedience  of  subpoena,  1831. 
of    officer    of    association     prohibited, 
3449. 

See  Association. 
in    certiorari    or    habeas    proceedings, 
3449. 

See     Certiorari,     to     inquire; 
Habeas  corpus. 
in  supplementary  proceedings,  3816. 

See     Supplementary     proceed- 
ings. 
proceedings  to   exempt   from.     See  In- 
solvent debtor. 
in  action   to   charge  joint   debtor   not 
served. 
See  Joint  debtors,  etc. 
people  and  municipal  corporations  not 

required  to  give  security,  3488. 
adjournment   in   justice's   court   where 

defendant  under,  4582. 
when  city  court  of  New  York  may  re 
lieve  arrested  person  from  impris- 
onment, 4681. 
in  municipal  court  of  New  York  city, 
and  in  justices'  courts  of  Albany 
and  Troy,  4695. 
•  See     also      Courts;     District 

court  8,       etc.;       Execution 
against    person ;    Execution 
of     mandates     against     the 
person;  Jail  liberties. 
Arrest  in  justice's  court,  4544  to  4546. 
See  Justices  of  peace,  courts  of. 


Arrest  in  justice's  court— continued. 

See  City  court  of  New  York. 

Assault. 

limitation  of  action  for,  178. 

is  a  personal  injury,  4908. 

justice  of  peace,  no  jurisdiction  of  ac- 
tion for,  4525. 

complaint  in  action  for,  599. 

uniting  cause  of  action  for,  with  slan- 
der, 680. 

answer  in,  796. 

interposing  a  prior  assault  as  a  counter- 
claim in  action  for,  850. 

when  answer  in,  held  frivolous,  1006. 

excessive  verdict  in,  2236. 

Assemblymen. 

privileged  from  arrest,  1135. 

Assessments. 

limitation  of  action  to  vacate,  170. 
of  action  to  recover  money  paid  un- 
der, 252. 

pleadings  in  actions  to  vacate,  532. 

injunctions  to  restrain  imposition  and 
collection,  1195. 

certiorari  to  review,  3599,  3635. 

Assessment  of  damages,  writ  of,  3587  to 
3590. 

defined,  3587. 

application  for,  3587. 
who  to  make,  3587. 

to  whom  directed,  3587. 

contents,  3588. 

notice  of  execution  of,  3588. 

jury;  how  procured,  3588. 
oath,  3588. 
proceedings  of,  3588. 

notice  of  application  to  court  on  in- 
quisition, 3589. 

when  court  may  set  aside  inquisition, 
3589. 

order  confirming  inquisition,  3589. 

State  treasurer  to  pay  damages  to  gov- 
ernor, 3589. 

governor  to  pay  damages  into  court, 
3589. 

investment  of  money  paid  into  court, 
3590. 

money,  how  obtained  by  claimant,  3590. 

article  applicable  to  lands  taken  by 
United  States,  3590. 

Assessors. 

complaint  in  action  against,  584. 

Assets. 

defined,  3914. 

when  decree  or  order  in  surrogate's 
court  evidence  of,  3941. 

what  are,  to  be  accounted  for  in  surro- 
gate's court,  4208. 

duties  of  executor,  etc.,  over  legal  and 
equitable,  4333. 

liability  of  executor,  etc.,  for  convert- 
ing; depreciation,  4344. 

exemptions  from,  4216. 

See  Decedents7  estates. 

Assigned  property. 

attachment  of,  1347. 

Assignee. 

of  undertaking  for  jail  liberties,  72. 
taking  case  out  of  statute  of  limita- 
tions, 206. 
whether  real  party  in  interest,  385. 
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when    can    sue    in    representative    ca- 
pacity, 393. 
.not  liable  to  arrest,  1121. 
for  creditors,  action  by,  584. 

interposing  counterclaim,  838. 
defendant  in  foreclosure  of  mortgage, 

3077. 
replevin  by,  3212. 

Assignment. 

Judgment,  assignment  of,  2912. 

when  action  on,  maintained,  3438. 
applicable  to  all  judgments,  3440. 
who  not  affected,  3440. 
justice's  judgment,  3440. 
effect  of  suing  without  leave,  3440. 
the  leave  to  sue,  3441. 
where  leave  of  no  use,  3441. 
for  benefit  of  creditors,  jurisdiction  of 
county  court  over,  127. 
statute    of    limitation    affecting    ac- 
tions, 173. 
of  claims,  allegations  of  title  in  plaintiff 
to  assigned  claims,  510. 
how  denied  in  pleading,  789. 
effect  of,  on  counterclaim,  842. 
right  of  arrest  lost  by,  1094. 
Association. 
Action  by  or  against,  3444  to  3449. 

may  be  in  name  of  president  or  treas- 
urer, 3444. 
scope  of  section,  3444. 
rules  and  principles,  3446. 

to    what    bodies    provision    applies, 

3446. 
to  what  actions,  3447. 
who  sued,  3448. 
complaint,  requisites  of,  3448. 
proof  in,  3448. 
dissolution,  3449. 
effect  of  death  of  officer  or  member, 

3449. 
officer  not  liable  to  arrest,  3449. 
judgment  in,  requisites  of,  3449. 
execution  in,  requisites  of,  3449. 
provision  permissive  merely,  3451. 
Action  by  or  against  members,  3447. 
after  execution  unsatisfied  against  as- 
sociation, 3450. 
limitation    of,    what    time    excluded 

from,  3451. 
misnomer  or  misjoinder  in,  curable, 
3451. 

Miscellaneous  regulations. 

dissolution,     power     of     trustees     on, 
3449. 
voluntary  assignment  not  a,  3449. 
appointing  receiver  of,  1412. 

Attachment. 

warrant  of,  how  directed,  and  by  whom 
*       to  be  executed  in  city  court  of  New 

York,  122. 
as  conferring  jurisdiction,  258. 
complaint  in  action  upon  bond  in,  571. 
setting    up,    in    supplemental    answer, 
1057. 
In  what  actions  may  be  granted,  1283. 
construction  and  application  of  sec- 
tion, 1283. 
amendment  of  1895,  1284. 
application  of  title,   1284. 


Attachment — continued. 

right  statutory,  1284. 

is  for  benefit  of  individual  creditor, 

1285. 
is  not  a  right,  1285. 
when  may  be  granted,  1285. 
non-resident    plaintiff,    1285. 
contracts,  1285. 

as  to  failing  national  banks,  1289. 
judgments  are  contracts,  1285. 
jurisdiction,  1285. 
conversion,  1286. 
liquidated  damages,  1286. 
unliquidated   damages,    1286. 
by  directors  of  corporation,  1286. 
foreign  administrator,  1286. 
against  foreign   corporation,   1286. 
for  fraud,  1286,  1287. 
goods  sold,  1287. 
injury  to  personal  property,  1287. 
for  lien,  1287. 
money  lent,  1287. 
lies  against  one  joint  debtor,  1287. 
attachable  and  non-attachable  causee 

united,  1285. 
when  attachment  may  not  be  granted. 

1287. 
death,  1287. 
fraudulent  representations  as  ground 

for,  1288. 
not  against  executor,  1288. 
not  against  infant,  1288. 
injury  to  personal  property,  1288. 
foreign  receiver,  1288. 
for  negligence,  1289. 
nominal  damage,   1290. 
trade-mark,   1290. 
conversion,  1303. 
insolvency,  1288. 
national   banks,   1289. 
between  partners,  1290. 
trustee,  1290. 
none   on   submission   of   controversy,' 

2500. 
What  must  be  shoton  to  procure  the  war- 
rant, 1290. 
affidavit  necessary,   1290,   1308. 
general  rules  and  principles,  1290. 
alimony,   1299. 
averments  in  affidavit,  1300. 
the  complaint.  1302. 
affidavit  aided  by  complaint,  1284. 
defective  affidavit,   1304. 
by    whom    made,    1298,    1299,    1303, 

1307. 
burden  of  proof,  1301. 
on  information  and  belief,  1305. 
hearsay,  1305. 

telephone,  information  by,  1306,  1307. 
improbable  knowledge,  1309. 
papers  referred  to,  1309. 
appeal  from  order  allowing,  1284. 
conclusions  insufficient,  1302. 
issue  of  summons,  1310. 
must  show  a  cause  of  action,  1301. 
must  show  claim  due,  1305. 
must   show   clear    prima   facie  case, 

1309. 
threats  to  induce  settlement,  1311. 
Averments  as  to  counterclaims,   1311  to 

1316. 
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agent's  affidavit,  1311. 

assigned  claim,  1313. 

action  on  note,  1313. 

attorney's  affidavit,   1313. 

corporation  plaintiff,  1314. 

discounts  and  set-offs,  1314. 

insufficient  averments,  1314. 

knowledge  of  affiant,  1315. 

knowledge   presumed,   1315. 

several  items,  1315. 

several  plaintiffs,  1315. 

sufficient  averments,  1315. 

tort,  averment  not  required  in,  1316. 

warranty,  breach  of,  1316. 

words  of  statute  need  not  be  used, 
1316. 
When    and    by    whom   warrant    may    be 
granted,  1332. 

non-resident,  1316. 

burden  of  proof,  1316. 

business  here,  1316. 

domicil,  1316. 

evidence  of  non- residence,  1317,  1318. 

sufficient  or  insufficient,   1318. 

evidence  of  residence,  1318. 

foreign  corporation,  1318. 

departure  from  State,  1318. 

when  sufficient  or  insufficient,  1318. 

affidavits,  1319,  1320. 

intent  to  defraud  necessary,  1320. 

affidavit  twice  used,  1320. 

concealment,  1321. 

removal  of  property,  1321. 

secretion  of  property,  1322. 

disposal  of  property,  1322. 

about  to  dispose,  1322. 

evidence  of  fraudulent  intent,   1323, 
1329. 

false    statement    to    procure    credit, 
1325. 

disposal  abroad,  1325. 

fraud  held  apparent,  1325. 

fraud  negatived,  1326. 

general  assignment,  1328. 

suffering  judgment,   1329. 

ownership  to  be  shown,  1330. 

partial  disposal  enough,  1330. 

partners,  1330. 

preferences  valid,   1330. 

against  public  officer,  for  peculation, 
1331. 

over  and  above  counterclaim,  1311. 

agent's  affidavit  as  to,  1311. 

assigned  claim,  1313. 

attorney's  affidavit,   1313. 

corporation  plaintiff,  1314. 

discounts  and  set-off,  1314. 

knowledge  of  affiant,  1315. 

knowledge  presumed,    1315. 

several  items,   1315. 

words  of  statute  not  necessary,  1316. 
appearance,  1332. 
second  attachment,  1334. 
jurisdiction  acquired,  1332. 
when  summons  served,  1335. 
on  contempt,   1335. 
publication  or  service  without  the  State, 

1333. 
restoring  vacated  warrant,  1334. 
service  on  partners,  1336. 


Attachment— continued. 

service  on  joint  debtors,  1336. 
when  time  expires,  1336. 
substituted  service,  1336. 
effect  of  failure  to  serve,  1335. 
arrest  and  attachment  together,  1453. 
affidavits  to  be  filed,  1336. 
Security  on  obtaining  xoarrant,  1336. 

undertaking,  necessity  of,  1337. 

amount  of  security,  1337. 

undertaking  increased,  1337. 

when  judgment  recovered,  1337. 

liability  of  sureties,  1337. 

sufficiency  of  undertaking,  1337. 
Contents  of  warrant;  to  whom  directed, 
1339. 

contents,  1339. 

requisites  of  warrant,  1340. 

recital  of  grounds,  1340. 

warrant  amended,  1339. 
validity  of  undertaking,  1341. 
Sheriff  to  attach  property,  1342. 

when  levy  may  be  made,  1344. 

manner  of  levy,  1342. 

sheriff  may  attack  assignment,  1342. 

extent  of  levy,  1343. 

immediately  execute,  1343. 

sheriff's  indemnitors  liable,  1343. 
On  what  property  sheriff  may  levy,  1344. 

debts  attachable,  1344. 

assigned  property,  1344. 

property  of  insolvent,  foreign  corpor- 
ations, 1345. 

money  deposited,  1345. 

money  collected,  1345. 

joint  property,  1344. 

mortgaged   chattel,    1346. 

fraud,  1345. 

judgment  debt,  1345. 

property   in   safe  of  trust  company, 
1346. 

partnership  property,  1346. 

special  partner,  1346. 

assigned  property,  1347. 

special  deposit,   1348. 

bill  of  lading,  1348. 

equitable  claim,  1348. 

equity  of  redemption  in  chattel,  1348. 

money  from  benefit  association,  1346. 

interest  in  bond,   1349. 

interest  in  estate  of  decedent,  1350, 
1352. 

On  what  property  or  interest  he  may  not 
levy,  1346. 

debts  payable  to  factor,  1348. 

debts    from    non-resident    to    foreign 
corporation,  1348. 

goods  contracted  for,  1348. 

goods  not  delivered,  1348. 

letters,  1348. 

life  policy,  proceeds  of,  1348. 

fire  policy,  1348. 

money  held  officially,  1348. 

wages,  1349. 

salary  of  public  officer,  1348. 

trade-mark,  1349. 

trust  fund,  1349. 
real  property;    interest  in,  attachable, 

1349. 
unpaid  subscription  to  foreign  corpora- 
tion, 1349. 
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attachment  of  interest  in  corporation, 
1349. 

bond,  note,  etc,  1350. 

bonds  not  issued,  1351. 

building  contract,  1351. 
,  life  insurance,  1351. 

extent  of  levy,  1343. 

levy  not  Satisfaction,  1343. 

sheriff  liable  for  neglect,  1343. 
1  sheriff  liable  if  seizes  wrong  property, 

1343. 

sheriff  may  attack  assignment,  1342. 

person  directing  liable,  1342. 

sheriff  not  act  out  of  county,  1343. 
Property,  how  to  be  attached,  1351. 

construction  and  application  of  sec- 
tion, 1352. 

real  estate,  1353. 

property  capable  of  manual  delivery, 
1353. 

instrument   for    payment    of    money 
only,  1353. 

manual  seizure,  1354,  1355. 

mode  of  levy,  1353. 

partnership  property,   1353. 

property  not  capable  of  manual  de- 
livery, 1355. 

money  in  agent's  hands,  1355. 

bank  deposit,  1355. 

benefit  certificate,  1355. 

books  of  account,  1355. 

copy  served,  1355. 

goods  in  custom  house,  1356. 

debt  due  defendant,  1356. 

judgment  against  intestate,  1356. 

judgment,  1356. 

undertaking  on  appeal,  1356. 

levy  complete,  1356. 

commercial  paper  in  pledgee's  hands, 
1357. 

goods  in  pledgee's  hands,  1358. 

promissory  note,  1358. 

vendee,  goods  in  hands  of,  1358. 

property  in  receiver's  hands,  1358. 

situs  of  debt,  1358. 

stock  of  foreign  corporation,  1358. 

transfer  of  demand,  1358. 

what  the  notice  must  contain,  1357. 

error  in  notice,  1357. 

how  notice  signed,  1357. 

upon  whom  notice  served,  1357. 

notice  to  be  filed,  1357. 
certificate    of    defendant's    interest    in 
stock  to  be  furnished,   1358. 

demand  of  certificate,  1358. 

contents  of  certificate,  1358. 

effect  of  certificate,  1359. 

refusal  to  give  certificate,  1359. 
person  refusing  certificate  may  be  ex- 
amined, 1359. 

denial  of  liability,  1360. 

limitation  of  inquiry,  1360. 

effect  of  refusal,  1360. 

examination,   1360. 
goods  on  shipboard,  1361. 
sheriff  must  make  inventory,  1362. 

may  be  amended,  1362. 
sheriff  may  maintain  actions,  1362. 

may  continue  pending  action,  1365. 

when  not  intervene,  1365. 
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unpaid,    stock     subscriptions,     1365, 

1366. 
where  several  attachments,  1365. 
power  to  discontinue,  1364. 
power  not  exclusive,  1364. 
when  action  may  be  maintained,  1362, 
effect  of  garnishee's  account,  1363. 
assignment  before  warrant,  1363. 
proceeds    of    fraudulent    assignment, 

1363. 
bond  and  mortgage  fraudulently  as- 
signed, 1364. 
duty  to  collect,  1364. 
beneficiary's  interest  in  trust,  1366. 
form  of  complaint,  1364. 
duty  of  garnishee,  1364. 
liability  of  sheriff,  1365. 
sheriff's  expenses,  1364. 
perishable  goods  and  animals  to  be  sold, 

1366. 
claim  of  property;  how  tried,  1367. 
proceedings  if  claimant  succeeds,  1367. 
forthwith,  1368. 
discharge  of  warrant,  1368. 
finding  not  to  prejudice  right  of  claim- 
ant, 1369. 
Proceedings  on  claim  to  domestic  vessel, 
1369. 
appraisers  to  be  sworn ;  valuation  to  be 

returned,  1369. 
undertaking  to  be  given,  1370. 
vessel;  when  to  be  discharged,  1370. 
undertaking;  when  to  be  sued,  1370. 
defense  in  such  an  action;  plaintiff's  re- 
covery, 1370. 
Foreign  vessel,  how  valued,  1370. 
notice  of  application,  1370. 
plaintiff  to  give  undertaking  with  sure- 
ties, 1370. 
vessel  when  to  be  discharged,  1371. 
terms  on  which  debtor  may  claim  vessel, 

1371. 
when  vessel  to  be  Bold,  1371. 
Sheriff  to  keep  property  attached,  1371. 
sheriff's  title,  1372. 
books  and  papers,  1372. 
order  to  apply  rents,  1372. 
moneys  lost,  1372. 
sheriff  directed  to  pay  money  into  court, 

1372. 
sheriff,  when  directed  to  release  or  re- 
deliver property,  1372. 
when  and  in  what  name  plaintiff  may 
sue,  1372. 
when  action  maintainable,  1373. 
bank  deposit,  1374. 
clerk  cannot  be  sued,  1374. 
fraudulent    judgment    and    execution, 

1374. 
how  leave  to  sue  procured,  1374. 
plaintiff  joined  with  sheriff,  after  action 

begun,  1374. 
judge  to  direct  management  of  action, 
etc.,  1375. 
Vacating  or  modifying  warrant,  1375. 
general  rules  and  principles,  1375. 
charge  of  absconding,  1379. 
another  action  pending,  1379. 
effect  of  bankruptcy,  1379. 
when  debt  due,  1380. 
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Attachment — continued. 

disposal  of  property,  1380. 
exempt  property,  1381. 
against  foreign  corporation,  1381. 
jurisdiction  wanting,  1381. 
increase  of  security,  1381. 
irregularity,  1381. 
laches  in  entering  judgment,  1382. 
lapse  of  time,  1382. 
merits  of  action,  1382 
national  bank,  1382. 
partner  in  insolvent  firm,  1382. 
removal  of  property,  1383. 
splitting  demands,  1384. 
summons  not  served,  1384. 
two  causes  of  action,  1384. 
defective  certification;  affidavit,  1380. 
foreign  suit,  1381. 
vacating  as  punishment,  1385. 
Motion  to  vacate. 
notice  of  motion,  1382. 
foreign  liquidator  not  move,  1381. 
prior  lienor  cannot  move,  1383. 
motion  by  receiver,  1383. 
res  judicata,  1383. 
report  of  referee,  1383. 
motion  at  Special  Term,  1384. 
time  of  moving,  1384. 
motion  by  defendant,  1385. 
motion  by  subsequent  lienor,  1385. 

by  assignee,  1385. 

by  transferee,  1388. 

by  attaching  creditor,  1385. 

by  receiver,  1388. 

may  attack  original  papers,  1386. 

must  show  correct  papers,  1386. 

evidence    of    lien   or    interest,    1383, 
1386. 

lien  negatived,  1387. 

lien  by  execution,  1387. 

information  and  belief,  1387. 
Motion  on  original  papers,  1388. 

additional   papers  by  plaintiff  not  al- 
lowed, 1389. 
evidence  of  events  pendente  lite,  1390. 
amendment  by  plaintiff,  1389. 
amendment  of  warrant,  1390. 
information  and  belief,  1390. 
previous  application,  1390. 
prima  facie  case;  defects,  1390. 
Motion  on  additional  papers,  1390. 
effect  of  election  to  move  on  new  papers, 
1391. 

additional  papers  by  plaintiff,  1391. 

original  defects  not  curable,  1391. 

objection  to  new  proof,  1391. 

new  motion  after  denial,  1391. 

laches,   1391. 

merits  of  action  not  triable,  1391. 

references    to    papers    not    produced, 
1392. 

what  is  and  is  not  proof  on  part  of 
defendant,  1391,   1392. 
objection  taken  on  appeal,  1379. 
how  order  vacating,  sustained,  1382. 
principles  governing  decision,  1382. 
restoration  of  lien,  1383. 
return  of  inventory,  how  enforced,  1375. 
Discharge  of  attachment,  1392. 

when  defendant  may  apply  for,  1392. 


Attachment — oontmued. 

undertaking  to  be  given  on  applica- 
tion for,  1393. 
security  on  application  for  discharge 

after  final  judgment,  1393. 
execution  of  undertaking,  1393. 
a  consideration  unnecessary,  1393. 
increasing  amount,  1394. 
bound  by  recitals,  1393. 
when  void,  1394. 
death  of  one  joint  debtor,  1393. 
undertaking  in  firm  name,  1394. 
effect    on    undertaking    of    vacating 

warrant,  1394. 
undertaking  on   release  by  consent, 

1393. 
liability  of  sureties,  1394. 
amendment  adding  parties,  1393. 
insolvency  of  surety,  1394. 
application  for  discharge  of  one  defend- 
ant, 1394. 
sureties  to  justify  if  required,  1394. 
sheriff  may  retain  property  until  justi- 
fication, 1395. 
last  five  sections  applicable  to  vessels, 

1395. 
partners  may  apply  to  discharge  attach- 
ment, 1395. 
application  by  partner,  1395. 
undertaking  to  be  given,  1395. 
court  or  judge  may  ascertain  value, 
1396. 
who  entitled  to  notice  of  application  to 

discharge  attachment,  1396. 
preferences  of  two  or  more  warrants  of 

attachment,  1396. 
rule  as  to  levy  under  a  junior  warrant, 

1397. 
undertaking  of  junior  creditor  against 

release  of  foreign  vessel,  1397. 
rule  as  to  subsequent  attachment  of  for- 
eign vessel,  1397. 
rights  of  junior  plaintiff  in  sheriff's  ac- 
tion, 1398. 
action  by  junior  plaintiff  and  sheriff, 

1398. 
rights  of  third  and  other  attaching  cred- 
itors, 1398. 
execution  to  issue  to  sheriff  who  has 
levied,  1399. 
form  of  execution,  1399. 
when  judgment  enforceable  only  against 

attached  property,  1399. 
judgment  in  principal  action;  how  sat- 
isfied, 1399. 
death  of  defendant,  1400. 
satisfaction  of  judgment,  1401. 
misappropriation  by  sheriff,  1401. 
double  damages,  1401. 
sheriff's  fees,  1401. 
when  attachment  discharged,  property 
restored  to  defendant,  1401. 
lien  of  sheriff,  1402. 
sheriff's  fees,  1402. 
surrender  to  whom,  1402. 
proceedings    on    delivery    of    attached 

property  to  defendant,  1403. 
real  property,  cancelling  notice  attach- 
ing, 1403. 
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Attachment — continued. 
Miscellaneous  provisions. 

when  sheriff  to  return  warrant  and  pro- 
ceedings, 1403. 

when  not  to  be  granted  with  other  pro- 
visional remedies,  1453. 

within  what  time  application  to  obtain, 
or  to  vacate  or  modify  warrant,  to 
be  decided,   1454. 

amending  papers  in,  1460. 

application  for  judgment  in  cases  of, 
2438. 

requisites  of  execution  where  warrant  of 
attachment  has  been  levied,  2848. 

execution  where  attachments  also  are 
issued,  2891. 

and  levy  under  execution  against  part- 
ner, 2894. 

effect  of,  on  judgment-creditor's  action, 
3390. 

people  and  municipal  corporations  not 
required  to  give  security,  3488. 

costs  and  fees  in,  4783. 

Attachment  in  city  court  of  New  York, 

4684. 

Attachment  in  municipal  court  off  New 
York  city, 

and  in  justices'  courts  of  Albany  and 
Troy,  4695. 

Attachment  in  justices'  courts,  4547  to 
4554. 

See  Justices  of  peace,  courts  of. 

Attestation  clause. 

to  will,  4034  to  4038. 

See  Probate  of  wills. 

Attorney. 

authority,  26. 

dealings  with  client,  27. 

employment,  27. 

remedy  against,  28. 

right  to  practise,  29. 

the  relation,  30. 

change  of,  30. 

death  of  client,  30. 

liability  of,  31. 

compensation,  32. 

lien  and  enforcement,  32. 

lien  in  surrogate's  court,  32. 

service  of  paper  upon,  when  resides  in 

adjoining  State,  48. 
effect  of  death  of  attorney  on  report  of 

referee,  49. 
surrogate,  when  not  to  act  as,  3906. 
whether  discharge  of  prisoner  by,  con- 
stitutes a  defense  to  an  action  for 
escape,  68. 
when  statute  of   limitations  begins  to 

run  against  claim  of,  247. 
signature  and  address  of,  in  summons, 

261. 
to  subscribe  notice  of  appearance,  263. 
Party  may  appear  by,  25. 

in  proceedings  by  State  writ,  3490. 
in   surrogate's   court,    3922. 
power,  etc.;  purchase  at  sale,  32. 
foreclosure  suit,  32. 
disbursements,  32. 
dealings  with  client,  32. 
privilege,  32. 
to  employ  counsel,  32. 
expert,  32. 


Attorney — continued. 

to  bring  action,  33. 

to  compromise,  33. 

to  satisfy  judgment,  33. 

to  appeal,  33. 

transfer  of  client's  interest,  33. 

substitution,  33. 

purchase  by  attorney,  33. 

admission  to  practice,  33. 

acting  for  several  clients,  33. 

in  attachment,  33. 

termination  of  authority,  33. 

printing,  33. 

ratification,  33. 

retainer,  33. 

stenographer,  33. 

effect  of  appearance  by,  33. 

what  is  authority  to  act,  35. 

authority  in  ejectment,  36,  2968. 

compelling   production  of   authority, 

36. 
disclosure  of  plaintiff's  address.  36. 
inspection  on  change  of  attorneys,  37. 
dealing  with   party  after  attorney's 
appearance,  37. 
What  an  attorney  may  do,  37. 
discontinue,  37. 
open  default,  38. 
incur  expenses,  38. 
admit  service,  38. 
consent  to  refer,  38. 
extend  time,  38. 
stipulate,  38. 
allow  judgment,  39. 
discharge  debtor,  39. 
as  to  execution,  39. 
enforce  and  defend  judgment.  39. 
when  satisfy  the  judgment,  39. 
withdraw,  39. 

authority  in  special  cases,  40. 
What  attorney  may  not  do,  41. 
stipulations,  42. 
cannot  be  bail,  42. 
affidavits  cannot  be  taken  before  the 

attorney  in  the  cause,  42. 
acknowledgment  of  undertaking  not 
to  be  before  attorney  in  the  cause, 
1694. 
termination  of  attorney's  authority,  43. 

by  death  of  client,  43. 
suits  by  client  against  attorney,  45. 
client's  right  to  change  attorneys,  44. 
order  for  substitution,  45. 
how  client  affected  by  attorney's  acts. 

45. 
who  liable  as  client,  47. 
attorney's  liability  for  money  collected. 
46. 
acts  or  words,  47. 
death    or    disability    of    attorney,   and 
proceedings  thereon,  49. 
when  power  ceases,  43. 
appointment  of  new  attorney.  49. 
who  may   be  joined  as   defendants  in 

suits  against,  364. 
answer  in  action  by,  for  services,  769. 
jury   trial    in    actions   upon   claim  of, 

1968. 
compulsory   reference  of   issues  in  ac- 
tion upon  bill  of,  2305. 
counterclaim    in    action    against,    for 
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money  had  and  received,  850. 

court  may  order  to  pay  costs  for  in- 
serting scandalous  matter  in  plead- 
ing, 1059. 

for  receiver,  1421. 

who  is  within  §  700,  1050. 

as  surety,  1004. 

evidence  of  transactions  with  deceased 
client,  1740,  1757,  1777. 

not  to  disclose  professional  communica- 
tions, 1807  to  1814. 

opening  and  closing  on  trial,  2000, 
2004. 

allowing  counsel  fees  to  executors,  etc., 
4757. 

allowances  to  executors  for  sums  paid 
for  legal  expenses,  4362. 
Attorney-General. 

service  of  summons  on,  in  partition, 
3035. 

application  by,  for  State  writ,  3489. 

need  not  pay  fees  on  habeas  corpus, 
3491. 

when  cited  in  administration  proceed- 
ings, 4157. 

to  sue  for  public  funds,  etc.,  converted, 
3485. 

to  sue  for  escheated  estates,  3485. 

to  sue  to  vacate  letters-patent,  3480, 
3481. 

to  sue  for  penalty  or  forfeiture,  3482. 
See  also  Corporations. 
Attorney's  lien. 

See  Attorney  and  counsellor. 

Auctioneer. 

right  of,  to  sue  purchaser  for  fees,  382. 
fees   of,   whether  taxable   as   disburse- 
ments, 4834. 

Authentication. 

of  records,  of  foreign  judgment,  1950. 
requisites  of  certificate  of,  1952. 
See  Documentary  evidence. 
Avoidances. 

reply  may  set  forth  several,  883. 

Award. 

jurisdiction  of  supreme  court  over  ac- 
tion on,  93. 

for  land,  within  what  time  action  upon, 
to  be  brought,  156. 

joining  defendants  in  actions  upon,  364. 

complaint  in  action  upon,  599. 

answer  setting  up,  796. 

counterclaim  in  action  on,  850. 

immaterial  variances  respecting,   1024. 
See  also  Arbitration. 
Bail. 
Qualifications  of,  1155. 

householder  who  is,  1156. 

freeholder  who  is,  1156. 

disqualifications,  1155. 

attorney  cannot  be,  42. 

allowance  of,  1156. 

sheriff  exonerated,  1156. 

rejection  of,  1156. 
Deposit  instead  of,  1156. 

application  of,   1157. 

payment  into  court,  1157. 

default  of  sheriff,  1157. 
When  may  be  given,  1152. 

sheriff  liable  who  refuses,  1152. 

amount  of,  1152. 


Bail — continued. 

bond  for  liberties,  1152. 
undertaking  of,  contents  of,  1152. 

security,  irregular,  1153. 

liability  of  sureties,  1153. 
examination  of  persons  offered  as,  1154. 
acceptance  or  rejection  of,  1155. 
copies  of  papers  to  be  delivered,  1155. 
new  undertaking,  1155. 
justification,  1156. 
time  extended,  1155. 
substituting   undertaking   for   deposit, 

1157. 
refund  to  defendant  only,  1157. 
disposition  of  deposit,  1157. 
deposit  lost,  1158. 
paid  to  third  person,  1158. 
Sheriff,  when  liable  as  bail,  1158. 
how  rendered  liable,  1159. 
may  rearrest,  1160. 
extent  of  liability,  1159. 

i'udgment  against,  proceedings  on,  1160. 
low  exonerated,  1163. 

his  sureties  liable,  1160. 

bail  liable  to  sheriff,  1160. 

right  of  action,  1161. 

evidence  for  sheriff,  1160. 

papers  must  be  filed,  1161. 
Surrender  of  defendant  by,  1161. 

when  and  where,  1161. 

by  bail  who  have  not  justified,  1162. 

by  bail  indemnified,  1162. 

after  becoming  charged,  1162. 

how  made,  1162. 

exoneration  of,  1162. 

arrest  of  defendant  by  bail,  1162. 

voluntary  surrender,  1162. 
Proceedings  against,  1163. 

action  after  execution  returned,  1163. 

in  what  court  brought,  1164. 

requisites  of  complaint,  1164. 

sheriff's  return  conclusive,  1164. 

execution,  to  what  county,  1164. 

against  one  defendant,  1164. 

duty  of  sheriff  as  to,  1164. 

defenses  in  actions  against,  1164. 

relief   where   principal    imprisoned   on 
criminal  charge,  1165. 
Exoneration. 

by  death,  1165. 

by  legal  discharge,  1166. 

by  surrender,  1166. 

time  extended,  1166. 

cause  for  extension,  1167. 
See  Arrest. 
Miscellaneous. 

application  to  reduce,  1136. 

appeal  from  order  reducing,  1138. 

what  to  be  shown  on  motion  to  reduce, 
1145. 

must  be  discharged  from  arrest,  on  bail 
or  deposit,  1152,  1155. 

on  certiorari,  3516. 

prisoner  who  appeals  from  order  dis- 
missing habeas  corpus,  admitted  to, 
3521. 

in  justices'  courts.  See  Justices  of  the 
peace. 

Bailee. 

who  may  be  joined  as  defendants  in  ac- 
tions against,   364. 
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when  can  sue  in  representative  capacity, 

394. 
counterclaim  in  action  against,  850. 

Bailor. 

interest  of,  in  goods  pledged,  may  be 
sold,  2892. 

Banker. 

when  can  sue  in  representative  capacity, 

393. 
arrest  of,  1104* 

Banking  associations. 

averment  of,  in  complaint,  458. 
arrest  of  officer  or  agent  of,  1097. 
Banks.     See  National  Banks. 

Bank  notes. 

no  limitation  of  action  on,  192. 

Bankrupt. 

discharge  of,  how  pleaded,  600. 
security  for  costs  by  assignee  of,  4857, 

4859,  4865. 
tenant.     See  Summary  proceedings,  etc. 

Bankruptcy. 

jurisdiction  of  State  courts  in,  9. 

jurisdiction  of  courts  in  matters  affect- 
ing, 17. 

statute  of  limitations  in  case  of,  255. 

assignee  in,  suits  by,  398. 

complaint  in  action  by  assignee  in,  458. 

demurrer  to  complaint  by  foreign  as- 
signee in,  715. 

assignee  in,  moving  to  vacate  attach- 
ment, 1379. 

discharge  in,  whether  available  on  mo- 
tion, 1599. 

Battery. 

complaint  in  action  for,  599. 

Bawdy  house. 

dispossession  of  tenant  from,  3652,  3672. 

Bills  of  Bank. 

no  limitation  as  to,  192. 

Bill  of  costs. 

in  surrogates'  courts,  3954. 
See  Coats. 

Bill  of  exchange. 

parties  to  be  joined  in  action  on,  434. 

may  be  attached,  1350. 

proof  of  presentment  by  notary,   1935 

to  1938. 
action  on,  against  corporation,  3318. 
drawer   recover  expenses   of   principal, 

3442,  3443. 
lost,  action  on,  3443. 

See  also  Promissory  note. 

Bill  of  particulars,  923  to  970. 

general  rules  and  principles,  923. 
defense  of  payment,  927. 
failure  to  serve,  927. 
returning  insufficient,  928. 
evidence  precluded,  928. 
to  enable  party  to  plead,  929. 
further  particulars,  940. 
accounting,  945. 
advertising  contract,  946. 
alienating  affections,  946. 
assault,  946. 
assignee  of  claim,  946. 
assignment,  setting  aside,  946. 
assumption  of  debt,  946. 
attorney's  services,  947, 


Bill  of  particulars— oon<m««rf. 

award,  947. 

bank  deposit,  947. 

bills  and  notes,  947. 

board  and  lodging,  947. 

bonds  of  corporation,  947. 

boycott,  947. 

brokerage,  948. 

carrier,  948. 

cause  of  discharge  from  office,  948. 

commissions,  948. 

conspiracy,  948. 

corner  in  market,  948. 

corporation,  948. 

contracts,  949. 

conversion,  952. 

damage,  953. 

damages  to  personal  property,  953. 

damages  on  sale,  953. 

death  by  negligence,  954. 

defective  quality  of  goods,  956. 

devise  alleged  void,  956. 

disclosing  secrets,  955. 

dishonor  of  drafts,  953. 

divorce,  955. 

dower,  955. 

executors   and   administrators,   956. 

ejectment,  956. 

employment,  loss  of,  957. 

excise  law,  957. 

expulsion  from  association,  957. 

fraud,  957. 

goods  sold,  958. 

government  contracts,  958. 

highway  obstructions,  959. 

indemnity  contract,  959. 

insanity,  959. 

insurance,  959. 

joint  venture,  959. 

judgment-creditor,  960. 

landlord  and  tenant,  960. 

libel  and  slander,  960. 

malicious  prosecution,  963. 

master  and  servant,  963. 

mechanic's  lien,  963. 

money  received,  964. 

negligence,  964. 

partition,  966. 

partners,  966. 

payments,  966. 

people's  action,  967. 

official  sureties,  967. 

quo  warranto,  967. 

reformation,  967. 

real  estate,  damage  to,  967. 

real  estate,  sale  of,  967. 

real  estate,  title  to,  etc.,  967. 

rents,  967. 

replevin,  968. 

royalties,  968. 

seduction,  968. 

services,  work,  labor,  968. 

specific  performance,  970. 

trustee,  970. 

will,  alleged  void,  970. 

discretionary,  929. 

attorney's  affidavit,  930. 

before  pleading,  930. 

waiver,  930. 

renewal  of  motion,  930. 

of  defense  not  required,  931. 
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Bill  of  particulars — continued. 

not  if  applicant  has  equal  knowledge, 
931. 

not  to  obtain  opponent's  evidence,  931. 

not  to  supply  applicant  with  evidence, 
931. 

not  of  irrelevant  matters,  931. 

difficulty   in  specifying,  932. 

against  estates,  932. 

not  if  entitled  to  accounting,  932. 

general,  etc.,  allegations,  932. 

modification,  etc.,  of  contract,  932. 

attorney's  services,  932. 

agent's  suit  for  commissions,  932. 

work,  932. 

specifying  breach  of  contract,  932. 

ancestor  or  heir,  933. 

divorce,  933. 

alienating  affections,  933. 

libel  and  slander,  933. 

malicious  prosecution,  933. 

fraud,  933. 

personal  injuries,  933. 

damages,  934. 

verification,  934. 

sufficiency,  934. 

further  particulars,  935. 

effect,  936. 

penalty,  for  not  furnishing,  930. 

laches.  936. 

time  to  furnish,  936. 

effect  of  amending  complaint,  936. 

refused  when  unnecessary,  936. 

in  action  against  corporation,  936. 

how  limited,  936. 

practice  as  to,  936  to  945. 

when  and  in  what  actions,  945  to  970. 

application  for,  937. 

meaning  of  "claim,"  937. 

delay  in  moving,  938. 

demand  for,  in  pleading,  939. 

must  be  verified,  945. 

object  and  scope  of,  941. 

on  what  papers  obtained,  942. 

contents  of,  938. 

payments  and  set-offs  not  stated,  938. 

when  sufficient,  944. 

when  insufficient,  944. 

further,  940. 

effect  of,  on  proof,  939. 

evidence  not  to  be  procured  through, 
'     940. 

effect  of  failure  to  obey  order  for,  940. 

amending,  937,  1460. 

variance  between  bill  and  proof,  945. 

discovery  as  aid  in  framing,  939. 

motion  for,  before  or  after  answer,  937. 

appeal  from  order,  937. 

principles  on  which  power  to  order  ex- 
ercised, 943. 

bill  not  a  part  of  record,  944. 

order  does  not  extend  time  to  answer, 
945. 

failure  to  serve,  dismissal  of  complaint 
for,  1725. 

examination  of  adverse  party,  to  frame, 
1886. 

Birth. 

of  child,  as  revoking  will,  4102. 

Board  of  claims. 

commissioners    and    appointment,    105. 
jurisdiction,  106. 


Board  of  claims— continued. 

rules  and  practice,  108. 

officers,  108. 

sessions,  and  duty  of  sheriff,  109. 

judgments,  109. 

duty  of  attorney-general  and  superin- 
tendent of  public  works,  110. 

costs,  fees  and  disbursements  not  tax- 
able, 111. 

salary  of  commissioners,  112. 

salary  of  officers,  112. 

Board  of  education. 

injunction  against,  1192. 

Board  of  health. 

suits  by  and  against,  398. 
injunctions  against,  1192. 
jury  trials  as  to  matters,  under  health 
"  laws,  1965. 

Board  of  supervisors. 

how  proceedings  of,  proved,   1946. 
may  administer  oaths,  1826. 
subpoena  to  appear  before,  1830. 
See  Supervisors  of  county. 

"Body  or  officer." 

on  certiorari  defined,  3643. 

Bond. 

for  jail  liberties,  forfeiture  of,  66. 
assignment  of,  72. 
defense  in  sheriff's  action  on,  70. 
damages  recoverable,  72. 
defense  on,  72. 
action    by   assignee   of,    bars    action 

against  sheriff,  72. 
of  receiver,  1452. 

of  guardian  ad  litem  in  partition,  2989. 
in  infant's  action  for  legacy,  etc.,  3345. 
new,   in  surrogate's  court,   compelling, 

3985. 
of  administrator,  4165. 
of  executor,  4129,  4130. 
of  temporary  administrator,  4168. 
of    depositary   of    temporary    adminis- 
trator, 4174. 
of  testamentary  guardian,  4517. 
deposit  to  reduce  penalty  of,  3982. 
liability  of  sureties  on,  3983. 
when  new  required,  3985. 
when  new  sureties,  3985. 
order  for  new  bond  or  sureties,  3986. 
removal  for  failure  to  give,  3986. 
release      of      sureties      from      future 

breaches,  3986,  3987. 
prosecution    of,    in    surrogate's    court, 

3996  to  4000. 
of  special  guardian  on  sale  of  infant's 

lands,  3744. 
of    committee    of    incompetent,    3728, 

3743. 
of  testamentary  trustee,  4472. 
attachment  of,  1350. 

Bond,  official,  action  on. 

sheriff's;  application  for  leave  to  bring, 

3411. 
order  to  sue,  3412. 
in  what  court  brought,  3412. 
instances  of  breach  of  condition,  3412. 
successive  actions  permitted,  3412. 
execution,  how  satisfied,  3413. 
defenses,  total  and  partial,  3413. 
distribution  of  recoveries,  3413. 
surrogate's;    application   for    leave    to 

bring,  3413. 
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Bond*  official,  action  on-^continued. 

county     treasurer's;     application     for 

leave  to  bring,  3414. 
other  public   officers';    application   for 

leave  to  bring,  3414. 
application  to  bring,  may  be  ex  parte, 

3415. 
receivers',     assignees',     trustees',     etc., 

3415. 
in  what  court  brought,  3415. 
proof  of  demand,  in  general,  3415. 

Bond,  penal,  action  on. 

conditions     construed     as     covenants, 

3441. 
aggregate  damages  recoverable,  3441. 
requisites  of  complaint  in,  3442. 
judgment  on,  3442. 
given  to  people,  3442. 

to  supervisor  of  town,  3442. 

to  mayor  of  N.  Y.,  3442. 

Bonds  and  undertakings. 

acknowledged  or  proved,  1691. 

party  need  not  join  in,  1691. 

when  one  surety  enough,  1691. 

by  fidelity  or  surety  company,  1692. 

form  of,  1692. 

affidavit  of  sureties  on,  1692. 

construction  and  application  of  sec- 
tion prescribing  form  and  proceed- 
ings, 1693. 

construction,  1696. 

consideration,  1696. 

sufficiency,  1696. 

liability,  1696. 

arrest,  1697. 

attachment,  1697. 

to  discharge  lien,  1697. 

to  pay  judgment,  1697. 

in  federal  courts,  1697. 

replevin,  1698. 

appeal,  1698. 

justification  on,  1695. 

must  be  approved,  1692. 

sureties  in,  1694. 

when  several  may  justify,  1695. 

actions  on,  1695. 

mechanic's  lien,  1695. 

general  rules  and  principles,  1698. 

not  affected  by  change  of  parties,  1700. 

to  be  filed,  1700. 

defects  in,  disregarded,  1536. 

amendment  of,  1536. 

complaints  on,  571  to  575. 

plaintiff  in  actions  on,  384. 
See  Undertaking. 

Books. 

discovery  of,  1667. 

See  Discovery. 
of    account,    how    produced    in    court, 

1833. 
of  corporations,  how  produced,  1834. 
of  foreign  corporation,  when  evidence, 

1939. 
compelling  party  examined  before  trial 

to  produce,  1891. 
proceedings  to  compel   delivery  of,  in 

mandamus,  3541. 
in  quo  warranto,  3478. 
books  kept  by  clerk,  2449,  2459. 
surrogate,  3907. 
justice  of  peace,  4672. 


Books— continued. 

deposit   of,   on   expiration   of   term, 
4672. 

professional,  exempt  from  levy  and  sale 
under  execution,  2873. 
Breach  of  promise  of  marriage. 

justice  of  peace  no  jurisdiction  of  ac- 
tion for,  4523. 

pleading  mitigation  in  action  for,  855. 

arrest  in,  1097. 

no  attachment  in,  1283. 

Breach  of  warranty. 

counterclaim  in  action  for,  859. 
Bringing  in  additional  parties,  372,  378. 
See  Party  and  parties. 

Broker. 

statute  of  limitations  applicable  to  ac- 
tions by,  169. 
arrest  of,  1102. 

counterclaim  in  action  by,  for  mar- 
gins, 850. 
Brooklyn,  former  city  of.  .   . 

when  action  against,  barred   by  limi- 
tation, 226. 
See  also  Kings  County. 
notice  of  sale  of  real  property  in,  3171. 
residents  of,  where  to  apply  to  change 
names,  3791,  3792. 

Brooklyn,  Justices  of  peace  in. 

interpreters  in  various  districts,  4669. 
attendants,  duties  and  compensation  of, 

4669. 
application  of  certain  provisions  as  to 

justices,  4669. 
holding  court  open,  4669. 

Buffalo. 

time   to   elapse  before   action    can  be 

brought  against  city  of,  226. 
special  rules.    See  Rules,  Special 

Building  society. 

counterclaim  by  stockholder  of,  in  ac- 
tion against  latter,  850. 

Burden  of  proof. 

See  Limitations. 
on  trial,  upon  whom  it  rests,  2009. 

Burial  lot. 

construing  bequest  of,  4121. 
allowance  to  executors,  etc.,  for,  4368. 

Burying-ground. 

exempt  from  execution,  2876. 
how  exempt  burying-ground  designated, 
2876,  2877. 

By-laws. 

of    cities,    villages,    etc.,    how    proved, 

1946. 

Calendar. 

to  be  ready  for  distribution  five  days 
before  term,  1982. 

preferences  of  causes,  1647. 

See  Preferred  and  deferred  cause*. 

note  of  issue  on,  1982. 

clerk  to  enter  cause  upon,  according  to 
date  of  issue,  1982. 

issues  how  arranged;  order  of  disposi- 
tion at  jury  term,  1988. 

order  of  issues  when  jury  does  not  at- 
tend, 1988. 

"necessarily      on      calendar"      denned, 
4779. 

order  placing  cause  on,  for  particular 
day  not  appealable,  2711. 

order  striking  from,  2711. 
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Cancellation. 

complaint  in  action  for,  603. 

of  notice  attaching  real  properly,  1403. 

of  lis  pendens,  3166  to  3168. 

of  will,  4094. 

Capacity  to  sue. 

how  want  of,  to  be  pleaded,  733. 
answer  setting  up  want  of,  796. 

Caption. 

of  orders,  101,  1614,  1620. 
of  injunction  order,   1258. 

Carrier. 

when  can  sue  in  representative  capac- 
ity, 393. 

plaintiff  in  action  against,  384. 

connecting  carriers  as  defendants,  384. 

pleadings  in  actions  for  failure  to  carry, 
577,  578. 

answer  by,  796. 

counterclaim  in  action  against,  850. 

immaterial  variances  respecting,  1025. 


when  necessary,  2178,  2179. 

what  is,  2179. 

at  what  time  made,  2180. 

when  necessary  on  appeal  to  court  of 
appeals,  2683. 

when  not  necessary,  2179. 

how  made  and  settled,  2178,  2179,  2186, 

preparing,  2181. 

contents  of,  2181  to  2185. 

case  on  appeal  from  motion,  2185. 

exceptions  to  be  inserted,  2184. 

where  exceptions  omitted,  2184. 

when  not  insert  all  the  evidence,  2185. 

what  papers  inserted,  2183. 

order  of  evidence,  2184. 

order  denying  new  trial,  2184. 

the  findings,  2185. 

time  for  service,  2190. 

amendments,  2186. 

amending  after  settlement,  2188. 

how  settled,  2186,  2731. 

settled  by  resigned  judge,  20. 

not  complying  with  rule,  2190. 

defective,  2190. 

certification  of,  2191. 

certificate    that   contains    all    the    evi- 
dence, 2193,  2194,  2195. 

on  submission  of  controversy,  2496  to 
2499. 

practice  as  to  case  and  appeal,  2195. 

necessary  on  motion  for  new  trial  at 
Special  Term,  2245. 

index,  2195. 

when  not  needed  for  motion  for  new 
trial  on  appeal,  2196. 

not  needed  for  new  trial  for  surprise, 
2196. 

not  needed  for  irregularity,  2196. 

on  appeal  from  surrogate,  3967. 

on  appeal  from  order  for  new  trial  on 
minutes,  2196. 

who  prepare  on  exceptions  first  heard 
at  app.  div.,  2241. 

abandoned,  2192. 

striking  case  from  files,  2192. 

only    case    settled,    printed   or    consid- 
ered, 2192. 

how  printed,  2193. 

amending  on  appeal,  1516. 


Case — continued. 

costs  allowed  for  making,  4768. 
papers  to  be  transmitted  to  appellate 
court,  2568. 
Cause  of  action.     See  Complaint. 
Causes  of  action. 

plaintiff  not  compelled  to  unite,  474. 
when   must   unite   in   people's    action, 

3488. 
to  be  separately  stated,  656  to  668. 
no  special  mode  of  separation,  658. 
when  separate  causes  deemed  alleged, 
661. 

when  separate   causes  not  deemed  al- 
leged, 662. 
remedy  for  not  separately  stating,  667. 
not  by  demurrer,  700. 
What  may  be  united,  668,  674  to  680. 
the  test>  673. 

meaning  of  "transaction,"  674. 
must  be  for  and  against  same  parties, 
674. 

for  legal  and  equitable  relief,  678. 
by  or  against  executors,  675. 
in  real  property  actions,  3192. 

See  Justices  of  peace,  courts  of. 
What  may  not  be  united,  680  to  687. 
claims  in  double  capacities,  682. 
different  defendants,  682. 
husband  and  wife,  683. 
stockholders  and  trustees,  685. 
real  property,  684. 
contract  and  tort,  680. 
person  and  property,  684. 
conversion,  681. 

malicious  prosecution  and  false  arrest, 
684. 

assault  and  slander,  680. 

divorce,  682. 

injunction,  684. 

demurrer  for  improperly  uniting,  688, 

710  to  712. 
compelling  to  elect  at  trial,  1998. 
what  survive,  1579  to  1583. 
what  do  not  survive,  1583,  1584. 

Cemetery. 

devise  of  burial  lot,  4128. 
allowance  to  executor,  etc.,  for  burial 
lot,  4368. 

Certain,  make  pleadings.    See  Definite  and 
certain. 

Certificates. 

that  county  judge  is  disqualified  or  un- 
able to  act,  130. 

of  service  of  summons  by  sheriff,  292. 

of  attached  defendant's  interest  to  be 
furnished,  1358. 

refusal  to  give  certificate,  1359. 

person  refusing  to  give,  may  be  exam- 
ined, 1359. 

of  execution  of  commission,  1923. 

official,  when  evidence,  1935. 

of  search,  1935. 

of  notary,  1935. 

to  copies,  1953. 

of  marriage,  when  evidence,   1939. 

sheriff  to  make,  on  sale  of  realty,  2912. 

of  redemption  of  real  estate,  2924. 
Certificate  for  costs,  4765,  4766. 

See  Costs. 
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Certiorari. 

judge  at  chambers  cannot  allow,  102. 
appeal  to  court  of  appeals  in,  2631. 
costs  in,  4745. 

Certiorari,  to  inquire. 

is  a  State  writ,  3489. 

mode  of  service,   where   prisoner   con- 
cealed, 3491. 

obedience  to  writ  required ;  fees,  3492. 

who  entitled  to,  3494. 

cases  where  not  allowable,  3495. 

who  may  award;  petition,  3496,  3497. 

proof  where  prisoner  without  county, 
3497. 

contents  of  petition  for,  3497. 

writ  must  be  awarded,  unless,  etc.,  3498. 

forfeiture  for  refusal,  3498. 

issuing  of,  is  a  ministerial,  not  judicial 
act,  3498. 

form  of  writ,  3499. 

when    writ   returnable   before   another 
judge,  3499. 

not  to  be  disobeyed  for  formal  defects, 
3499. 

when  to  issue  without  application,  3499. 

return  to;  contents,  3500. 

disobedience  to  writ;   warrant  against 
defendant,  3500,  3501. 

precept  to  sheriff,  etc.,  to  produce  pris- 
oner, 3501. 

posse  comitatus  to  enforce  obedience, 
3501. 

restriction  as  to  discharge  from  civil 
mandate,  3509  to  3511. 

who    to    be   notified,    before   discharge 
from  mandate,  3514. 

when    may    issue,    though    application 
was  for  habeas,  3516. 

provision  applies  where  offense  not  bail- 
able, 3516. 

hearing  upon  return,  in  such  case,  3516. 

final  order  of  discharge  or  dismissal,  in 
such  case,  3516. 

issue  of,  not  a  bar  to  habeas,  3517. 

bailing  prisoner  upon  return,  3517. 
discharge  of  prisoner  thereupon,  3517. 

writ  of  discharge  abolished,  3517. 

final  order  for  discharge;   how  served, 
3517,  3518. 
enforcing   obedience   to,    3518. 
re-imprisonment  for  same .  cause  for- 
bidden, 3518. 
forfeiture  for  such  re-imprisonment, 

3518. 
such  re-imprisonment  a  misdemeanor, 
3518. 

evading  writ,  a  misdemeanor,  3519. 
abetting     evasion,     a     misdemeanor, 
3519. 

warrant  in  aid  of,  where  danger  of  re- 
moval, 3519. 
arrest  of  person  criminally  detaining 

prisoner,   3519. 
execution  and  return  of  such  warrant, 

3519,  3520. 
proceedings  against  custodian,  3520. 

appeal   from   orders;    when   allowable, 
3520. 
by    people    from    order    discharging 
criminal,  3520. 

appeal  by  bailable  offender,   from  ad- 
verse order,  3521. 


Certiorari,  to  inquire — continued. 

recognizance  in  such  case,  3521. 
to  court  of  appeals  in  such  case,  bail 

on,  3521. 
custody  of  such  offender  till  bailed, 

3521. 
bis  recognizance  valid  for  adjourned 

terms,  3521,  3522. 
forfeiture  for  refusing  copy  of  mandate, 

3522. 

Certiorari   to   review  inferior  tribunal, 

3591  to  3644, 
when  it  lies,  and  its  scope,  3591. 
dismissal  or  removal,  3603. 
cases  where  writ  may  issue,  3591. 

granting    or    refusing,    discretionary 
when,  3593. 

when  granted,  3593. 

when  refused,  3594. 

assessments  for  improvements,  3596. 

taxation,  3599,  3601. 

highways,  3602. 

insolvent  debtors,  3602. 

summary  proceedings,  3602. 

habeas  corpus,  3602. 

supervisors,  3602. 

board  of  health,  3603. 

corporation,  3603. 

liquor  license,  3603. 

police  officers,  3603. 

miscellaneous  cases,  3605. 

county  canvassers,  3608. 
not  issued  to  court  of  record  or  judge 

thereof,  3608. 
not  to  issue  in  certain  cases,  3609. 
from  what  courts,  3610. 
to  complete  record,  3610. 
within  what  time  granted,  3610. 

limitation  of  time,  3610. 

under  what  circumstances  limit  ex- 
tended, 3613. 
how  and  where  application  made,  3613. 

what  must  be  shown,  3614. 

what  shown  under  L.  1880,  ch.  269, 
3614. 

practice,  3615. 
notice;  when  necessary,  3615. 

affidavits  in  opposition,  3615. 
to  whom  certiorari  directed,  3593,  3615. 

who  may  have,  3617. 

the  writ,  3617. 
service,  3617. 

stay;  when  and  how  granted  on,  3618. 
when  and  where  certiorari  returnable, 

3618. 
subsequent  proceedings  as  in  an  action, 
3619. 

quashing  or  superseding,  3619. 
amendment,  3619. 
Return. 

how  made,  3620. 

general  rules  and  principles,  3620. 

contents,  3623. 

not  to  be  contradicted,  3624. 

to  certiorari  under  L.  1880,  ch.  269, 
3624. 

further  return,  3625. 

compelling,  3625. 

fees,  3626. 

after  official  term  expired.  3626. 

third  person,  when  brought  in,  3626. 

hearing  on,  3626. 
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Certiorari  to  review  inferior  tribunal — 

continued, 
affidavits  in  place  of,  when  permitted, 
3029. 
Questions  determined  on, 
rules  governing,  3630. 
earlier  decisions,  3634. 
proceedings  below,  when  final,  3635. 
objections  not  taken  below,  3635. 
assessments  for  improvements,  3635. 
taxation,  3635,  3636. 
corporation  taxes,  3638. 
tax  sale,  3638. 
excise,  3639. 
supervisors,  3640. 
summary  proceedings,  3640. 
forcible  entry,  3640. 
insolvent  debtor,  3640. 
habeas,  3640. 

contempt,  commitment  for,  3640. 
highways,  3640. 
town  bonding,  3640. 
town  boundary,  3641. 
official  books,  3639. 
miscellaneous,  3641. 
final  order,  contents  of,  3641. 

restitution  may  be  awarded,  3642. 
costs,  in  discretion  of  court,  3643. 
entry  and  enrollment,  3643. 
effect  of  enrollment,  3643. 
definition,  3643. 
application  to  special  cases,  3643. 

only  to  civil  cases,  3644. 
appeal  to  court  of  appeals,  2631. 
Cestui  que  trust. 
as  plaintiff,  337. 
uniting  causes  of  action,  680. 
Challenges  to  Jurors,  2367  to  2371. 

See  Jury  trial. 
Chambers. 

special  terms  adjourned  to ;  trials  there- 
at, 103. 
what  may  be  done  and  not  done  at, 

101. 
in  first  district,  21. 

power  of  judge  at,  to  render  judgment, 
2393. 
Change. 

of  attorneys,  44. 

of  names,  proceedings  for,  3791  to  3793. 
of  place  of  holding  courts,  23. 
Changing  place  of  trial,  2149  to  2171. 

See  Place  of  trial. 
Charge  to  jury. 

practice  respecting,  2091  to  2125. 
m  judgment-creditor's  suit,  3405. 
Charitable  corporation. 

bequest  to,  4117. 
Chattel. 

answer  in  action  to  foreclose  lien  upon, 
810. 

See  Replevin  in  court  of  rec- 
ord. 

Chattel  mortgage. 

who  may  Be  joined  as  defendants  in  ac- 
tions upon,  810. 
counterclaims,   850. 
Check. 

limitation;  action  upon,  249. 

complaint  on,  549. 

pleading  payment  by,  794. 

bank  check  not  a  legal  tender,  1540. 


Children. 

birth  of,  as  revoking  will,  4102. 
custody  of,  in  divorce,  3302,  3303. 
in  habeas  corpus,  3505. 
See  also  Infant. 

Choses  in  action. 

attachment  of.  1350. 

levy  upon,  under  execution,  2892. 

Citation  in  surrogate's  court. 

"upon  the  return  of  a  citation"  de- 
fined, 3914. 

on  probate  of  will,  4003  to  4005. 

on  probate  of  heirship,  4147. 

on  application  for  letters  of  administra- 
tion, 4156. 

on  application  to  revoke  letters  testa- 
mentary and  of  administration, 
4185. 

when  letters  may  be  revoked  without, 
4188. 

upon  petition  for  ancillary  letters,  4194. 

on  proceedings  to  discover  property 
withheld,  4199,  4200. 

on  application  for  payment  to  legatee 
or  creditor,  4261. 

on  petition  to  compel  executor,  etc.,  to 
set  apart  exempt  property,  4271. 

on  application  for  accounting,  4272. 

supplemental  citation  on  accounting, 
4272. 

on  petition  of  executor,  etc.,  for  final 

accounting,  4286. 
on  petition  to  sell  decedent's  real  estate, 

4286. 

upon  trustees'  accounting,  4443,  4445. 

on  petition  for  appointment  of  guard- 
ian of  infant,  4484. 

on  application  to  revoke  guardian's  let- 
ters, 4495. 

on  accounting  by  guardians,  4504. 

upon  petition  to  compel  temporary 
guardian  to  give  security,  4518. 

Cities. 

how  ordinances  of,  proved,  1946. 

service  of  summons  on,  282. 

action  for  cutting  or  injuring  trees  of, 

3154. 
to  prevent  waste  of  funds  of,  3451  to 

3458. 
actions  against,  398. 
demands  on,  497. 
security  on  appeal  by,  2567. 

City  Court  of  New  York. 

jurisdiction,  113. 

effect  of  change  of  name,  113. 

limitations  and  regulations  as  to 
jurisdiction,  117. 

justices  and  duties,  118. 

rules  of  practice,  119. 

clerks,  stenographer  and  typewriter, 
120. 

duties  of  deputy  clerk,  120. 

stenographers,  121. 

official  oath  and  interpreters,  121. 

attendants,  121. 

mandates  without  the  City  include  spe- 
cial proceedings,  122. 

jurisdiction,  113  to  117. 

limitations  of  jurisdiction  in,  117. 

jurisdiction  in  marine  causes,  117. 

power  to  naturalize  aliens,  118. 
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City  Court  of  New  York— continued. 

removal    of    action    to   supreme    court 
from,  118. 
appearance,  116. 

transfers  from  other  courts,  117. 
trial  by  jury,  117. 
practice,  117. 

justices;  their  general  duties,  118. 

governor  may  suspend  from  office,  119. 

chief-justice,    how    designated,    duties, 
etc.,  119. 

justices  may  make  rules,  119. 

court,  when  open;    terms;    routine  of 
business,  etc,  119. 

where  terms  to  be  held;  publication  of 
appointments,  119. 

justices  may  administer  oaths,  acknowl- 
edgments, etc.,  120. 

orders,  etc.,  how  made,  120. 

clerk,  deputy  clerk,  and  assistants,  120. 
fees  of,  4681. 

special  deputy  clerk,  120. 

to  account  for  fees  and  pay  over,  120. 

stenographers,  121. 

interpreter,  121. 

justices  must  appoint  attendants,  121. 

no  fees  other  than  salary  to  clerks  and 
assistants,  etc.,   121. 

justice   may   suspend    stenographer   or 
court  attendant,  121. 

what  mandates  may  be  executed  with- 
out the  city,  122. 

mandates,  how  directed  and  executed, 
122. 

costs  upon  adjournment  of  trial,  4826. 

name  of  the  court,  4678. 

certain    sections    inapplicable    to    the 
court,  4679. 

non-resident  defined,  4679. 

time  for  service  of  notices,  4680. 

notices  of  trial,  4680. 

note  of  issue,  4680. 

imprisonment,  when  court  may  relieve 
arrested  person  from,  4681. 

money    paid    into    court;    disposition, 
4681. 

summons;  time  to  answer,  4682. 

pleadings;  time  for  demand  and  service 
of  copies,  4683. 

sureties  and  bail,  exception  to  and  jus- 
tification of,  4683. 

attachment;   when  warrant  may  issue, 
4684. 

publication,    service    of    summons    by, 
4685. 

service  outside  N.  Y.  city,  4685. 

commission  to  take  testimony,  4685. 

reference  of  question  arising  on  a  mo- 
tion, 4686. 

decision,  time  for  filing,  4686. 

conclusions  of  law  to  be  separately 
stated  on  request,  4686. 

counterclaims,  4686. 

perishable  property,  sale  thereof,  4686. 

verdict,  portion  of,  may  be  remitted  by 
party,  4687. 

marine  causes,  arrest  in,  rules  regulat- 
ing, 4687. 
order  of  arrest,  contents,  4687. 
proceedings  on  arrest,  4687. 
bail  or  deposit  before  return  on  ar- 


City  Court  off  New  York — continued. 
rest,  4688. 
bail  or  deposit  after  return  on  ar- 
rest, 4688. 
defendant,    when    kept    in    custody, 

4688. 
return,  on  arrest  in,  4688. 
return,   proceedings  after,   4689. 
trial,  4689. 

ordinary   action   for   marine  causes, 
4689. 
appeals,  4689  to  4692. 

appeal  from  a  judgment,  4689. 

appeal  from  an  order,  4690. 

time     to     appeal     and     proceedings 

thereon,  4690. 
appellate    division    of    the    supreme 
court,  appeal  to,  4691. 

practice     and     proceedings     on, 

4691. 
time    for    appeal    to;     hearing, 

4691. 
decision    on    appeal;     how    en- 
forced; new  trial,  4691. 

City  court  off  Yonkers. 

jurisdiction  in  civil  actions,  4693. 
limitation  of,  4693,  4694. 

summons,  where  may  be  served,  4694. 

effect  of  title  limited,  4694. 
Civil  action. 

defined,  4906. 
Civil  damage  act. 

parties  plaintiff  in  actions  under,  326. 

who  may  be  joined  as  defendants  in  ac- 
tions under,  364. 

action    maintainable    by    wife    under, 
404. 

cause  of  action  under,  592  to  594. 

answer  interposing,  809. 

motion  for  new  trial,  2237. 

Civil  service  law. 

mandamus  to  enforce,  3539. 
action  by  tax-payer  to  prevent  viola- 
tion, 3455. 
Claim. 

justices   and   constables,   when   not  to 

buy,  4670. 
notice  of   no   personal   claim   may   be 
served  with  summons,  267. 
discretion  as  to  costs,  267. 
advertising  for,  against  decedent's  es- 
tate; presentation  and  reference  of 
disputed,  4224,  4227  to  4234. 
temporary    administrator,    when    to 
advertise,  4173. 

See  Decedents1  estates. 
limitation  of  action  on  claims  against 
decedent,  3345  to  3350. 
on  or  by  executors,  etc.,  4390. 

Claim    and    delivery.     See    Replevin    in 
court  of  record. 

Claim  by  third  person. 

to  property  levied  upon  under  execution, 

2894. 
in  replevin,  3222,  4557. 

See  Replevin  in  court  of  record. 
on  attachment  in  justice's  court,  4552. 
See  also  Attachment. 
Claim  to  real  property,  action  to  deter- 
mine, 3126  to  3134. 
who  may  maintain,  3126. 
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Claim  to  real  property,  action  to  deter- 
mine— continued. 
contents  of  complaint,  3128. 
answer,  denial  of  possession  in,  3130. 

claim  of  title,  3131. 
after   issue,    proceedings    as    in    eject- 
ment, 3131. 
reversion,  proceedings  on  claim  of,  3132. 
judgment  for  defendant,  3132. 
plaintiff,  3132. 
effect  of  new  trial,  3133. 
dower,  against  claimant  of,  3133. 
proceedings  where  claim  of  dower  ad- 
mitted, 3133. 
proceedings  where  claim  of  dower  de- 
nied, 3134. 
article  applies  to  corporations,  3134. 
Clergymen. 

not  to  disclose  confession,  1708. 
Clerk  of  court. 
defined,  4299. 

to  docket  judgments,  2462. 
furnish  transcripts,  2463. 
keep  judgment-book,  2452. 
file  judgment-roll,  2452. 
enter  judgment  by  default,  2433. 
asBess  damages  on  default,  2434. 
oaths  taken  before,  1825. 
service  on,  for  non-resident,  1666. 
acting  as  guardian  ad  litem,  448. 
fees  of,  generally,  in  courts  of  record, 

4884,  4885. 
fees  enumerated,  4884. 
of  city  court  of  New  York,  120. 
Client. 

who  liable  as,  47. 
suits  of,  against  attorney,  45. 
how  affected  by  attorney's  acts,  45. 
right  of,  to  change  attorney,  44. 
Close. 

right  to,  on  trial,  2000,  2006. 
See  also  Summing  up. 
Cloud  on  title. 
pleading,  520. 

Code  of  Civil  Procedure. 

not  to  affect  special  statutes  as  to  ac- 
tions against  New  York  city,  4907. 

application  of,  to  county  courts,  4907. 

definitions  of  terms  used  in,  4907,  4908. 

sections  of,  affecting  courts  of  justices 
of  the  peace,  list  of,  4676,  4677. 

provisions  as  to  publications  in,   how 
construed,  4907. 

name  conferred,  4910. 

to  be  liberally  construed,  4910. 

punishment  of  offenses  created  by,  4910. 

application    of   portions   of,    regulated, 
4910  to  4913. 

when  proceeding  deemed  commenced  un- 
der, 4913. 

when  proceeding  to  be  continued  under 
former  law,  4914. 

application  of,   to  jurors   in   criminal 
causes,  4914. 

effect  of,  on  prior  rights  and  acts,  4914. 

effect  of  upon  officers,  fees,  etc.,  4915. 

when  deemed  passed,  4915. 

took  effect  when,  4915. 
Codicil. 

defined,  3914. 
Co-executors. 

liability  for  acts  of,  4347. 
See  Executor  and  administrator. 


Collector. 

See  Temporary  administrator. 
Color  of  title. 

entry  under,  142. 

See  Limitations. 

Commencement  of  action,  257. 
under  statute  of  limitations,  209. 
attempt  to  commence,  210. 

Commissioners  of  assessment. 

action  for  compensation  of,  within  what 
time  to  be  commenced,  167. 

Commissioners  of  highways. 

actions  by,  3460. 
against,  3460. 
how  designated  in  summons,  3461. 
successor  substituted,  3461. 
execution  against,  3462. 
injunctions  against,  1192. 

Commissioners  of  land  office. 

duty   of,   when   letters-patent  vacated, 

3480,  3481. 
escheats  reported  to,  3486. 

Commissioners    to    admeasure    dower. 

See  Dower. 

Commissioners  in  partition.     See  Parti- 
tion. 

Commissions. 

counterclaims  in  action  for,  850. 
of  executors  and  administrators,  4372, 
4390. 
See  Executor  and  administrator. 
of  testamentary  trustees,  4445,  4461  to 
4467. 
See  Testamentary  trustee. 
of    guardians,     in    surrogate's    court, 
4504,  4512. 

See  Guardians. 
of  receiver,  1432,  1433,  1450,  4898,  4899. 
See  Receivers. 

Commission  to  take  testimony  out  of 

State,  1906  to  1931. 
when  may  be  issued,  1906. 
jurisdiction  to  issue,  1911. 
referee  cannot  issue,  1912. 
application  of  section,  1909. 
in  surrogate's  court,  3928. 
applied  for  promptly,  1910. 
contents  of,  1911. 
witnesses  to  be   named,   1911. 
affidavit  on  application,  1909. 
commissioners,  1911. 
how    and    upon    what    terms    granted, 

1912,  1913. 
by  consent,  1925. 
ordinarily  of  course,  1912. 
not  to  prove  foreign  law,  1911. 
who  examined,  1913. 
stay,  1913. 
security  on,  1913. 
second  j  1913. 

order  by  judge  to  be  entered,  1913. 
how      interrogatories      settled,      1913, 
interrogatories    in     foreign     language, 

1914. 
criminating  inquiries,   1914. 
pertinent  to  the  issue,  1914. 
interrogatories  to  be  annexed,  1914. 
directions  for  return,  1914. 
papers  annexed,  1914. 
on  oral  questions,  1916,  1917. 
open,  1917  to  1920. 
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Commission  to  take  testimony  oat  of 

State— continued. 
notice  of  examination  on  oral  questions, 

1920. 
to    whom    open    commission    directed, 

1921. 
order  to  take  depositions,  1921. 
before  whom  depositions  taken,  1921. 
how  depositions  taken,  1921. 
how  commission  executed,  1922,  1923. 
oaths  of  witnesses,  1924. 
how  exhibits  authenticated,  1922. 
how  attached,  1923. 
waiver  of  irregularities,  1929. 
certificate  of  execution,  1923. 
return,  1924. 
delay  in  making,  1923. 
by  express,  1924. 
by  agent,  1924,  1925. 
filing  on  return,  1925. 
suppression  on  motion,   1926,  1927. 
at  trial,  1928. 

leading  questions,  1930. 
who  may  read,  1931. 
who    may     read    cross-interrogatories, 

1929. 
effect  of   return   of   witness   to  State, 

1930. 
the  general  interrogatory,  1929. 
irresponsive  answer,  1930. 
impeaching  witness,  1929. 
when  order  appealable,  and  when  not, 

2710. 
See  Justice  of  the  peace. 

Commission     from     another     State    or 
country,  1931  to  1934. 
in  what  cases  deposition,  1931. 
subpoena  to  witness,  1932  to  1934. 

Committee. 

oaths  before,  how  taken,  1826. 

effect  of  appointment,  on  pending  arbi- 
tration, 3774. 
Committee  of  lunatic,  idiot,  or  habitual 
drunkard,  3711  to  3737. 

jurisdiction  of  courts  over,  3712. 
duty  of  court  having,  3713. 
lunatics,  3713. 

committee  of  person  or  property,  3713. 

where   and   by   whom   application   for, 
made,  3714. 

application  when  incompetent  person  in 
State  institution,  3715. 

costs  of  proceeding,  3716. 

duty  of  certain  officers  to   apply  for, 
3716. 

petition,  contents,  3716. 

petition,   proceedings   thereon,   3716  to 
3719. 

foreign  committee,   when   may  be  ap- 
pointed, 3719. 

jury,  order  for  commission  or  trial  by, 
3719. 
how  jury  procured,  3721. 

contents  of  commission,  3721. 

commissioners  to  be  sworn,  3721. 
removal,  3721. 
filling  vacancies,  3721. 

proceedings  on  the  hearing,  3722. 

return  of  inquisition  and  commission, 
3723. 

expenses  of  commission,  3723. 


Committee  of  lunatic,  idiot,  or  habitual 
drunkard— continued. 
proceedings  on  trial  by  jury  in  court, 

3723. 
lunacy,  subject  of  inquiry  in,  3724. 
proceedings  on  verdict  or  return  of  com- 
mission, 3724. 
effect  on  contracts,  3725. 
costs,  3727. 
security  by  committee,  3728. 
compensation  of  committee,  3728. 
control  of  court  over  committee ;  limita- 
tion of  powers,  3729. 
habitual  drunkards,  3730. 
lunatics,  3730. 
committee  of  property  may  maintain  ac- 
tions, 3731. 
suits  against  lunatics,  drunkards,  etc., 
3732. 
committee  of  property  to  file  inventory 
and  accounts,  3733. 
compelled  to  file  annual  account*  3733. 
property,  when  to  be  restored  to  incom- 
petent person,  3734. 
death,  effect  of,  3736. 

Common  council. 

proceedings  of,  how  proved,  1946. 

Common  informer. 

action  by,  for  penalty,  3416. 
Common  law. 

of  other  States,  how  proved,  1946. 
distinction  between  actions  at  law  and 
suits  in  equity  abolished,  4906. 

Complaint. 

service  of  copy  of,  with  or  without  sum- 
mons, 261. 

the  ft  rat  pleading,  451. 

when  copy  to  be  served,  451. 

consequence  of  failure  to  serve,  453. 

equitable  relief,  453,  455. 

action  at  law,  453. 

striking  out,  454. 

foreign  corporations,  457. 

election,  461,  466. 

what  constitutes  election,  461. 

compelling  election,  462. 

effect  of  election,  462. 

several  grounds  of  liability,  473. 

statement  cause  of  action,  478. 

several  causes  of  action,  485. 

contract  and  tort,  489. 

as  to  several  defendants,  490. 

damages,  490. 

foreign  law,  497. 

annexed  instrument,  498. 

statutory  remedy,  498. 

for  criminal  act,  498. 

the  demand  for  relief,  512. 

what   provable   under   and    what  sus- 
tains, 514. 
What  to  contain,  453. 

name  of  court,  455. 

form  as  affecting  relief,  455. 

equitable  actions,  455. 

county  of  trial,  455. 

how  omission  corrected,  455. 

names  of  the  parties,  455. 

what  name,  455. 

remedy  for  misnomer,  456. 

where  summons  and   complaint  differ, 
456. 

date    from    which    complaint    speaks, 
456. 
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Complaint — continued. 
As  to  character  in  which  plaintiff  sues,  or 
defendant  sued,  456. 
representative  character,  456. 
executor,  administrator,  etc.,  458. 
plaintiff  suing  bv  guardian,  458. 
assignee  for  creditors,  458. 
trustee,  460. 

banking  associations,  458. 
foreign  assignee,  458. 
plaintiff;  joint-stock  association,  459. 

tax-payer,  460. 

officers,  459. 

sheriff,  actions  by  and  against,  460. 

receiver,  459. 

foreign  receiver,  460. 
defendant;  assignee  for  creditors,  460. 

association,  460. 

executor,  etc.,  460. 

mayor,  etc.,  460. 

public  officer,  460. 

sheriff,  461. 

survivor,  461. 
Election  of  remedy. 

as  affecting  complaint,  461. 
cause  of  action,  466. 
election  at  trial,  461. 
care  in  choice  of  remedy,  463. 
recital  not  evidence  of  election,  463. 
limitations  of  power  to  elect,  466. 
what  is  an  election,  467. 
what  is  not  an  election,  469. 
election  between  defendants,  463. 
tort  or  contract,  463,  470. 
right  to  elect,  466. 
when  must  elect,  466. 
effect  of  election,  469. 
concurrent  remedies,  471. 
electing  to  rescind  for  fraud,  470. 
instances  of  election,  470. 
Demands  separate  and  demands  indivisi- 
ble, 473. 
plaintiff  not  compelled  to  unite  causes 

of  action,  474. 
entire  demand  cannot  be  split  up,  475. 
effect  on  pleading,  476. 
distinction  between  entire  and  several 

demand,  474. 
what  not  splitting,  477. 
entire  demands,  475. 
may  be  split  by  consent,  477. 
what  is  consent,  477. 
effect  of  splitting  demands,  477. 
Permission  and  authority  to  sue. 
when  permission  to  sue  necessary,  472. 
when   permission   to  sue  not  required, 
473. 

consequence    of    want    of    permission, 

473. 
under  excise  law,  473. 
Facts  and  their  mode  of  statement,  478. 
general  rules  and  principles,  478. 
lor  a  single  cause  of  action  only  one 

count  or  statement,  494. 
complaint  seeking  equitable  relief,  499, 

602. 

what  are  facts  constituting  a  cause  of 
action,  492. 

whether  to  be  stated  as  facts  or  accord- 
ing to  their  legal  effect,  501. 
agent,  acta  of,  492. 
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corporation,  494. 

essential    facts    not    left    to   inference, 
500. 

what  is  necessarily  implied  need  not  be 
specifically  alleged,  501. 

when  promise  need  not  be  alleged,  503. 

consideration  to  be  alleged,  493. 

excuse   for   non-performance   of   condi- 
tion, 499. 

matter  of  which  court  takes  judicial  no- 
tice need  not  be  alleged,  502. 

as  to  showing  jurisdiction,  501. 

facts  to  be  positively  alleged,  499,  502. 

foreign  corporation,  502. 
Allegations  of  fact  as  distinguished  from 
conclusions  of  law. 

legal  conclusion  immaterial,  506. 

ownership,  506. 

balance  due,  506. 

allegation  of  fact,  506. 

duly,  607. 

duty,  507. 

entitled,  507. 

what  is  a  conclusion  of  law,  507,  508. 

what  questions  of  law  and  what  of  fact, 
509. 
Title  in  plaintiff  to  be  shown. 

assigned  claims,  510. 

ownership  of  notes,  511. 

when  need  not  be  holder  of  instrument, 
512. 

contract  with  third  person,  511. 

ownership  or  possession,  511. 

continuance  presumed,  511. 
General    requisites    and    characteristics, 
453  to  456. 

pleading  a  written  instrument,  505. 

consideration,  493. 

knowledge     in     defendant     (scienter), 
502. 

scienter  under  statutes,  502. 

how  knowledge  averred,  502. 

conditions  precedent  and  performance, 
493. 

excuses,  499. 

performance  or  tender  necessary,  505. 

pleading  a  special  agreement,  492. 

acts  regulated  as  to  mode  of  perform- 
ance by  statute,  491. 
Request  or  demand. 

when  demand  or  request,  495,  514. 

when  demand  not  necessary,  496. 

demand  on  cities,  497. 

demand  when  sufficient,  497. 

chattels,  495. 

from  factor,  496. 

tender,  offer  and  refusal,  505. 
Reasonable  time,  special  damage,  antici- 
pating defenses,  defects  cured,  etc 

what  is  reasonable  time,  505,  510. 

special  damages,  504. 

matter  in  aggravation,  492. 

allegation  where  party  made  defendant 
under  §  448,*  492. 

complaint  need  not  anticipate  the  de- 
fense, 492. 

statute  of  limitations,  505. 

payments,  503. 

assets  in  heirs,  492. 

contributory  negligence,  494. 

provisos  in  statutes,  503. 
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defects  -in  complaint  cured  by  answer, 
494. 

written  instrument,  505. 
The  demand  of  judgment,  512. 

general  rules  and  principles,  512. 

alternative  relief,  514. 

incomplete  demand  of  relief,  514. 

relief     inconsistent     with     complaint, 
514. 

objections  to  demand  of  relief,  514. 
Actions  relating  to  real  estate. 

general  rules  and  principles,  518. 

cloud  on  title,  520,  525. 

covenant  of  seizin,  520. 

elevated  railroad  in  street,  527. 

railroad  in  street,  529. 

to  determine   claim  to  real   property, 
3128. 

vacate  assessments,  519,  532. 

ejectment,  2944. 

lien  for  purchase-money,  528. 

foreclosure  of  mechanics'  liens,  521. 
mortgage,  3091,  3108. 

mortgage,  action  to  satisfy,  522. 

mortgage  void,  528. 

specific  performance,  529. 

bill  to  redeem,  520. 

injury  to  inheritance,  521. 

lis  pendens  wrongly  filed,  522. 

heir,  mortgagee's  right  to  sue,  528. 

infant's  real  estate,  528. 

lease,  522. 

partition,  2978. 

nuisance,  522,  528. 

dower,  3036. 

rent,  523,  529. 

trespass,  524,  531. 

use  and  occupation,  524,  531. 

tenant  in  common,  531. 

slander  of  title,  523. 

award  in  condemnation,  521,  527. 

sale  of  decedent's  land  for  taxes,  523. 

set  aside  deed,  523. 

specific  performance,  523. 

title  in  vendor  lacking,  524. 

vendor's  lien,  525. 

water  rights,  525,  533. 

building,  restraint  of  erection,  525. 

deposit  on  doubtful  title,  527. 
Actions  based  on  fraud,  533. 

general  rules  and  principles,  533. 

effect  under  bankrupt  law,  533. 

fraud  on  people,  535. 

what  must  be  alleged,  534. 

opinions,  541. 

concealment,  539. 

false  representations,  knowledge  and  in- 
tent in,  536. 

to  induce  credit,  534. 

election  of  remedies,  539. 

rescinding  for  fraud,  541. 

false  warranty,  535,  540. 

conversion,  534. 

fraud  in  legal  proceedings,  635. 

misappropriation  of  money,  537. 

fraudulent  investment,  541. 

fraudulent  stock,  541. 

municipal  funds,  541. 

transfers  in  fraud  of  creditors,  537,  542. 

on   rescission,   return  of  consideration, 
542. 
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instances  of  actions  for  fraud,  534. 

fiduciary  capacity,  535,  540. 

principal  or  agent,  537. 

offer  to  return  consideration,  537. 

sample  tickets,  537. 

auctioneer,  539. 
Promissory  notes  and  bills  of  exchange. 

general  rules  and  principles,  543. 

against  maker,  544,  549. 

against  owner,  548. 

against  indorser,  546,  549. 

indorsee,  against  acceptor,  and  maker, 
547. 

promise  to  accept,  548. 

checks,  548. 

date  when  due,  548. 

by  partners,  549. 

by  agent,  548. 

by  corporation,  549. 

by  receiver  of  corporation,  549. 

premium  notes,  549. 

note  held  adversely,  549. 

lost  note;  destroyed  note,  549. 
Money  received,  paid,  lent,  and  lost,  549. 

general  rules  and  principles,  549. 

had  and  received,  550,  552. 

implied  contract,  553. 

money  lent,  551. 

money  paid,  551,  553. 

paid  under  compulsion,  551,  553. 

compounding  crime,  553. 

failure  of  consideration,  553. 

by  tax  collector  against  citizen,  552. 

mistake,  553. 

stockholder,  552. 

money  lost  at  play,  551. 
Injuries   by   negligence,   and   injuries   to 
the  person,  3428. 

general  rules  and  principles,  553. 

injury  by  negligence,  554,  555. 

injury  caused  by  non-repair,  655. 

death  without  the  State,  556. 
Civil  damage  act,  592. 
Actions  by  and  against  stockholders,  560. 

general  rules  and  principles,  560. 

actions  against  directors,  561,  564. 

against  stockholders,  560,  563. 

actions  of  one  or  more  for  all,  562. 

against  corporation,  561,  562. 

actions  by  stockholders,  562. 

where  corporation  refuses  to  sue,  562, 
566. 

action  by  corporation,  563,  567. 

against  promoters,  566. 
A  buse  of  process,  conspiracy,  false  impris- 
onment, and  malicious  prosecution. 

general  rules  and  principles,  667. 

abuse  of  process,  567. 

conspiracy,  567. 

false  imprisonment,  568. 

malicious  prosecution,  568,  569. 

malice  and  want  of  probable  cause,  568. 

legal  proceedings  necessary,  570. 
Bonds  and  undertakings, 

liquor  tax  bond,  571. 

joint  obligors,  571. 

assignee's  bond,  571. 

bond,  571. 

lost  bond,  573. 

executor's  or  administrator's  bond,  673. 
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guardian's  bond,  574. 

receiver's  bond,  574. 

injunction,  573. 

claim  and  delivery,  572. 

arrest,  571. 

attachment,  571. 

on  appeal,  571. 

constables'  bonds,  572. 

bond  to  Bheriff,  575. 

bond  for  interest  and  principal,  572. 

bond  of  a  railroad,  572. 

bond  with  special  condition,  572. 

penal  bonds,  3441. 
Work  and  services. 

contents  of,  575,  577. 

by  agent,  576. 

by  assignee,  576. 

by  attorney,  576. 

by  broker,  577. 

by  physician,  577. 

by  plumber,  577. 
Carriers,  partners,  and  actions  dependent 
upon  personal  character. 

general  rules  and  principles,  677. 

by  or  against  corporations,  3314. 

carriers,  584. 

carriers,  conversion  and  negligence  by, 
578. 

carriers,  discrimination  by,  578. 

carriers;  failure  to  carry,  577. 

carriers  of  passengers,  578,  584. 

warehouseman,  592. 

ante-nuptial  liabilities,  588. 

partners,  580. 

limited  partnerships,  581. 

corporation,  585. 

administrators  and  executors  as  plain- 
tiffs, 579,  586. 
defendants,  579,  585. 

heirs,  next  of  kin,  devisees,  etc.,  580, 
587. 

guardian,  579. 

lunatic,  580,  587. 

idiot,  687. 

receiver,  581,  589. 

foreign  receiver,  690. 

foreign  appointees,  579. 

assignee  in  bankruptcy,  584. 

trustee,  583,  591. 

by  and  against  sheriff,  582. 

constable,  578,  590. 

tax-payer,  591. 

assessors,  584. 

associations  or  members,  584. 

State,  591. 

towns,  583,  591. 

municipal  corporation,  588. 

actions  against  city  of  New  York,  580, 
588. 

actions  by  and  against  other  officials, 
581,  588,  589. 

stock  broker,  583. 

stakeholder,  583. 

surety,  591. 

Seneca  nation  of  Indians,  580. 
Miscellaneous   actions   alphabetically   ar- 
ranged. 
abuse  of  process,  594. 
accord  and  satisfaction,  594. 
accounting,  595. 
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account  stated,  697. 

alienation,  598. 

animals,  599. 

animals  in  highway,  599. 

injury  by  domestic  animals,  599. 

assault  and  battery,  599. 

award,  599. 

bail  who  fail  to  justify,  599. 

bank,  599. 

bankruptcy,  699. 

betting  and  gaming,  600. 

bills,  notes,  etc.,  600. 

bill  of  peace,  601. 

benefit  association,  601. 

bonds,  602. 

brokers,  602. 

building  contract,  603. 

cancellation  of  instrument,  603. 

carriers,  606. 

cloud  on  title,  605. 

compromise,  606. 

conspiracy,  606. 

contracts,  606. 

contribution,  610. 

conversion,  610. 

corporations,  612. 

corporations  foreign,  615. 

covenants,  615. 

creditor's  suit,  616. 

death,  617. 

deceit,  618. 

duress,  618. 

ejectment,  619. 

equitable  relief,  619. 

executors,  administrators,  619. 

false  imprisonment,  620. 

fictitious  lien,  620. 

forcible  entry,  620. 

foreclosure,  620. 

fraud,  621. 

guaranty,  624. 

goods  sold  and  delivered,  624. 

husband  and  wife,  625. 

insurance,  625. 

infants,  629. 

injunction,  629. 

innkeepers,  629. 

interpleader,  629. 

joint  debtors,  630. 

judgment,  630. 

landlord  and  tenant,  630. 

legatees,  next  of  kin,  etc.,  631. 

libel  and  slander,  631. 

lien,  636. 

limitations,  636. 

malicious  prosecution,  636. 

master  and  servant,  636. 

mechanic's  lien,  637. 

money  received,  637. 

money  paid,  637. 

money  loaned,  637. 

municipal  corporations,  637. 

municipal  ordinance,  638. 

negligence,  638. 

nuisance,  641. 

officers,  642. 

partition,  642. 

partnership,  642. 

penalties,  642. 

principal  and  agent,  644. 
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promise  to  marry,  644. 

quia  timet,  645. 

receivers,  645. 

recognizance,  645. 

reformation,  645. 

replevin,  648. 

sales,  648. 

services,  649. 

sheriff,  650. 

specific  performance,  650. 

taxpayer's  action,  651. 

telegraph,  651. 

title  registration,  651. 

towns,  651. 

trademark,  652. 

trespasses,  652. 

trusts,  652. 

use  and  occupation,  652. 

usury,  652. 

vendor  and  purchaser,  653. 

wager,  653. 

wills,  653. 

will,  construction,  654. 
set  aside  probate,  655. 

written  instrument,  655. 
when  interlocutory  and  final  judgment 

demanded,  655. 
tauses  of  action  to  be  separately  stated, 
656. 

and  numbered,  656. 

general  rules  and  principles,  656. 

remedy,  658. 

no  special  mode  of  separation,  658. 

referring  from  one  count  to  another, 
658. 

assigned  causes  of  action  should  be 
separated,  659. 

when  separate  counts  allowed,  659. 

when    separate    counts    not   allowed, 
659. 

separate  causes  of  action,  test  of  ex- 
istence of,  660. 

when  complaint  contains  single  cause 
of  action,  660. 

when  complaint  contains  more  than 
one  cause  of  action,  661. 

uniting  in  one  count,  659. 
when    separate    causes    of    action    are 
deemed  to  be  alleged,  661. 

when  not  alleged,  662. 

arrest,  661. 

money  loaned,  661. 

sale  of  goods,  661. 

sale  of  stock,  662. 

acts  tending  to  one  result,  662. 

bond,  662. 

building  contract,  663. 

carrier,  663. 

continuing  act,  663. 

conversion,  663. 

conveyance  set  aside,  663. 

corporation  sequestration,  663. 

covenants,  663. 

delivery  of  collaterals,  663. 

detention  of  goods,  663. 

different  kinds  of  relief,  663. 

directors'  liability,  663. 

enforce   lien    and    set   aside    convey- 
ances, 663. 

false  representation 8,  664. 
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following  a  fund,  664. 

foreclosure  and  restoration  of  ban, 
664. 

fraud,  several  acts  of,  664. 

insurance  policy,  664. 

joint  misfeasance,  664. 

judgment,  action  on,  665. 

judgment  set  off,  665. 

loan  and  note,  665. 

mortgage  lien,  665. 

negligence,  several  acts  of,  665. 

partition,  665. 

partnership,  665. 

patent  right,  666. 

quantum  meruit  and  contract  for  ser- 
vices, 666. 

quo  warranto,  666. 

reform  and  enforce,  666. 

goods  sold,  666. 

different  kinds  of  relief,  663. 

remedy  for  double  statement  of  same 
cause,  667. 

separate  theories  or  grounds,  666. 

services,  loss  of,  666. 

set  aside  conveyance,  666. 

trust,  666. 

remedy    for    not    separately    stating 
causes  of  action,  667. 
What  causes  of  action  may  be  joined,  668. 

construction  and  application  of  sec- 
tion, 668. 

general  rules  and  principles,  671. 

single  cause  of  action,  673. 

connected  with  same  subject,  673. 

same  transaction,  673. 

principal  and  agent,  673. 

the  test,  673. 

meaning  of  "transaction,"  674. 

accounting  and  negligence,  674. 

conversion  and  injury,  675. 

creditors,  675. 

executor  and  testator,  675. 

executors,  by  and  against,  675. 

false    imprisonment    and    malicious 
prosecution,  676. 

fraudulent  transfers,  676. 

false  representations,  676. 

foreclosure,  676. 

fraud,  individual  and  joint,  676. 

gaming,  676. 

guardian,  676. 

injuries  to  person  and  property,  676. 

injunction  and  past  damages,  676. 

malicious  prosecution  and  arrest,  676. 

mechanic's  lien,  677. 

miscellaneous      instances — may      be 
joined,  677. 

real  property,  677. 

relief,  legal  and  equitable,  678. 

seduction  and  release,  679. 

specific    performance    and    damages, 
679. 

stockholders  and  trustees,  679. 

tort  and  contract,  679. 

claims  must  be  for  and  against  same 
parties,  674. 
What  causes  of  action  may  not  be  joined, 
680. 

accounting  and  damages,  680. 

different  parties  affected,  680. 


£«/ trenc «  are  to  Paget.     Vol.  I  end*  p.  1454;  Vol.  II  ends  p.  2888;  Vol  III  end*  p.  4198.     6221 


Complaint — continued, 

different  defendants,  682. 

assault  and  Blander,  680. 

attorneys,  680. 

cestui  que  trust,  680. 

contract  and  tort,  680. 

conversion,  681. 

different  contracts,  681. 

directors,  681. 

divorce,  682. 

double  capacities,  claims  in,  682. 

falBe  imprisonment  and  slander,  683. 

foreclosure  and  guaranty,  683. 

husband  and  wife,  683. 

individually  and  as  receiver,  684. 

injunction,  684. 

liability  partly  joint  and  partly  sev- 
eral, 684. 

lien  and  services,  684. 

malicious  prosecution   and  false  ar- 
rest, 684. 

partition   and   claim   against  estate, 
684. 

penalty  and  injury  to  real  property, 
684. 

nuisance  and  negligence,  684. 

person  and  property,  684. 

real  property,  684. 

stockholders  and  trustees,  685. 

title  to  stock,  686. 

trusts,  686. 

miscellaneous  instances,  686. 
answer  to  amended  complaint,  1042. 
supplemental,  1042,  1051  to  1057. 
in  arrest   may   be   considered   an   affi- 
davit, 1124. 
in  injunction,  1172,  1278. 
effect  of  dismissal  on  injunction  order, 

1278. 
amending,  1467  to  1481,  1484  to  1489. 
after  trial,  1500  to  1508. 
dismissal  of,  for  neglect  to  Berve  sum- 
mons, 1722. 
Dismissal  of,  for  neglect  to  proceed,  1722 
to  1728. 

for  neglect  to  serve  complaint,  1722, 
1727. 

general  rules  and  principles,  1722. 

scope  of  section,  1725. 

power  inherent,  1726. 

affidavit,  1725. 

defendant  need  not  notice  for  trial, 
1726. 

order  discretionary,  1726. 

failure  to  serve   bill   of  particulars, 
1725. 

several  defendants,  1727. 

claim  and  delivery,  1727. 

non-payment  of  costs,  1725. 

where  motion  made,  1727. 

when  granted,  1726. 

when  refused,  1726. 

rule  in  first  district,  1726. 

laches  and  excuses,  1726. 

effect  of  dismissal,  1726. 

costs,  1725. 

appeal,  1727. 
effect  of  judgment  dismissing,  2428. 
See  also  Pleadings. 

Compound  interest. 

rules  respecting,  2427. 

See  also  Interest. 


Compounding  crime. 

money  paid  for,  pleading  in  action  to 
recover,  552. 

Compromise. 

complaint  in  action  upon,  606. 

answer  pleading  a,  706. 

by  executor,  4247. 

offer  to,  1546  to  1556. 

may  operate  as  preference,  1553. 

insolvent  corporation  cannot,  1551. 

by  one  joint  debtor,  1551. 

by  partners,  1553. 

offer  to,  must  be  definite,  1550. 

offer  to,  by  whom  Bigned,  1556. 

form  of,  1550. 

of  counterclaim,  1549. 

effect  of  amendment,  1548. 

time  of  offer,  1555. 

service  of  offer,  1554. 

what    a    "more    favorable    judgment,'9 

1552. 
costs,   1549. 

in  justice's  court,  4649  to  4652. 
See  Offer  of  judgment. 

Computation. 

of  time,  1644. 

for  publication  of  notice,  1646. 

for  doing  any  act,  1646. 

on  service  of  papers  by  mail,  1663. 

Concealment. 

pleading,  539. 

to  avoid  service,  allegations  as  to,  on 

application  for  attachment,  1321. 
of  property  attached,  1399. 
of    prisoner    in    habeas    or    certiorari, 

3519. 
of    decedent's    assets.    See    Decedents' 

estates. 
of   insolvent's    assets.    See   Insolvents' 

estates. 

Conclusions  of  law. 

as  distinguished  from  allegations  of  fact 
in  pleading,  606,  507,  506. 

denials  of,  764. 

may  be  stated  separately  from  facts, 
2341. 

to  be  separately  stated  in  surrogate's 
decision,  3931,  3932. 

to  be  separately  stated  in  decision  in 
city  court  of  New  York,  on  re- 
quest, 4686. 

Condemnation  law. 

title,  4916. 

terms  defined,  4916. 

to  what  proceedings  applicable,  4917. 

general  rules  and  principles,  4917. 

land  taken,  4918. 

vesting  of  title,  4919. 

change  of  grade,  4919. 

lessee's  interest,  4920. 

reservation  by  lessee,  4920. 

easements,  4920. 

maps,  4920. 

eminent  domain,  right  of,  4920. 

must  be  for  public  use,  4921. 

who  may  exercise  the  power,  4923. 

for   what    purpose   power    exercised, 
4923. 

property   already   devoted  to   public 
use,  4924. 

under  rapid  transit  act,  4925, 
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Condemnation  law — continued. 
petition;  contents  of,  4926. 

amending  petition,  4030. 

parties,  4931. 

notice  to  be  annexed  to,  4931. 

upon  whom  to  be  served,  4931. 

how  to  be  served,  4932. 
parties,  4931. 

infants  and  incompetent  persons,  4932. 
appearance  of  parties,  4932. 
answer  and  contents,  4932. 
verification,  4933. 
trial  of  issues,  4933. 
provisions  made  applicable,  4935. 
judgment,  what  to  provide,  4936. 
appealable,  4936. 
commissioners,  proceedings  of,  4936. 

the  commissioners,  4936. 

procedure  and  evidence,  4937,  4941. 

measure  of  damages,  4942. 

value,  how  ascertained,  4941. 

award,  4943. 

damages  of  lessee,  4951. 

the  report,  4951. 

removal  of  commissioner,  4951. 

death  of  commissioner,  4952. 

compensation  of  commissioner,  4952. 

confirming  or  setting  aside,  4952. 

viewing  the  premises,  4952. 

principles  governing  decision,  4953. 

order  for  inspection,  4958. 

mortgagee,  4958. 

dower,  4958. 

misconduct  of  commissioner,  4958. 
final  order,  4960. 
deposit,  when  payment,  4952. 
report  by  agreement,  4959. 
State  has  superior  right,  4959. 
devisee,  4959. 
amending  report,  4959. 
offer  to  purchase;   costs,  4960. 
judgment,  how  docketed  and  enforced, 
4963. 

payment,  4963. 

recording,  under  railroad  act,  4964. 

abandonment  of  proceedings,  4964. 
amendment  of  proceedings,  4930,  4936, 

4959. 
appeal    from   final   order;    stay,   4965, 
4967. 

by  plaintiff;  costs,  4967. 
new  appraisal,  when  may  be  directed, 

4967. 
conflicting  claims,  4968. 
possession  on  security  or  deposit,  4969. 
temporary     possession     pending     pro- 
ceedings, 4970. 
lis  pendens,  4971. 

practice  in  cases  not  provided  for,  4971. 
repealing  clause,  4972. 
when  title  takes  effect,  4972. 

Condition  precedent. 

how  pleaded,  493,  971. 

Condonation. 

what  constitutes,  3274. 

Conduct  of  trial. 

See  Trial,  conduct  of. 

Confession  of  judgment,  2483  to  2496. 
permitted,  2483. 
validity,  2483. 
by  whom,  2484. 


Confession  of  judgment — continued. 

by  one  of  several  joint  debtors,  2495. 

by  agent,  2483. 

what  secured  by,  2484. 

statement  for,  2484. 

what  must  be  stated,  2484. 

future  advance,  2485. 

origin  of  note,  2485. 

payments  credited,  2485. 

statement  good  in  part,  2485. 

schedule  referred  to  omitted,  2485. 

signature  to  statement,  2485. 

verification  of  statement,  2485. 

amending  statement,  2486. 

compelling  new  statement,  2487. 

statements  held  good,  2487  to  2489. 

statements  held  bad,  2489  to  2491. 

good  as  to  debtor,  bad  as  to  creditor, 
2487. 

statement  to  be  filed  and  judgment  en- 
tered, 2491. 

judgment-roll,  2491. 

docketing  and  enforcing,  2491. 

amending  judgment,  1512. 

when  judgment  set  aside,  2491. 

validity  as  affected  by  assignment  act, 
2494. 

voidable  only,  2494. 

the  motion  to  set  aside,  2495. 

execution  on  judgment,  2495. 

in  justice's  court,  4527,  4700. 

Confessions. 

not  to  be  disclosed  by  clergymen  or 
ministers  of  religion,  1798. 

not  evidence  to  annul  marriage,  3253, 
3254. 

Confidential  communications. 

husband  and  wife  not  to  disclose,  1795. 

defined,  1796. 
Conform  pleadings  to  proof,  1519. 
Congress. 

arrest  by  warrant  of,  a  defense  to  an 
action  for  escape,  68. 

congressmen  exempt  from  arrest,  1135. 

Conjunctive  denials. 

in  answer,  757. 

Consent. 

to  refer,  power  of  attorney  to,  38. 
of  guardian  ad  litem  to  act,  448. 
appeal  from  order  or  judgment  entered 

on,  2543. 
to  divorce,  3261. 

See  also  Stipulation. 

Consideration. 

pleading,  493. 

failure  of,  553. 
answer  alleging  want  of,  810. 
offer  to  return,  537,  542. 
seal,    when    presumptive    evidence   of, 
1822. 

Consolidating  actions. 

causes  in  same  court,  1700. 
general  rules  and  principles,  1700. 

plaintiff  may  move,  1701. 

when  motion  to  be  made,  1701. 

where  motion  to  be  made,  1701. 

what  to  be  shown,  1701. 

where  on  information  and  belief,  1701. 

merits  not  necessary,  1701. 

order  discretionary,  1701. 

instances  where  allowed,  1702. 
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Consolidating  actions — continued. 

instance*  where  refused,  1702,  1703. 
insurance  policy,  1703. 
stay  instead  of  consolidation,  1703. 
all  actions  except  one  stayed,  1703. 
effect  of  stipulation,  1704. 
stay  after  judgment,  1704. 
evidence  taken  in  one  cause,  1702. 
costs,  1701. 
causes  in  different  courts,  1704. 

Conspiracy. 

complaint  in  actions  for*,  567. 
immaterial  variances  respecting,  1025. 

Constable. 

not  to  practise  as  attorney,  4540. 
pleadings  in  action  upon  bond  of,  572. 
complaint  in  action  against,  578. 
amending  return  of,  1534. 
duties  of,  on  trial   in  justice's  court, 

4697. 
oath,  4597. 

to  execute  mandate  in  person,  4675. 
fees  of,  4895,  4901,  4902. 
affidavit  of,  for  travelling  fees,  4902. 

Constitution  of  New  York. 

persons  not  to  be  disfranchised,  4970. 

trial  by  jury,  4979. 

freedom  of  worship;  religiouB  liberty, 
4970. 

habeas  corpus,  4979. 

excessive  bail  and  fines,  4979. 

bill  of  rights,  4979. 

compensation  for  taking  private  prop- 
erty; private  roads;  drainage  of 
agricultural  lands,  4980. 

freedom  of  speech  and  press;  criminal 
prosecutions  for  libel,  4980. 

right  to  assemble  and  petition;  di- 
vorces; lotteries,  pool-selling  and 
gambling,  laws  to  prevent,  4080. 

escheats,  4980. 

feudal  tenures  abolished,  4980. 

allodial  tenures,  4980. 

leases  of  agricultural  lands,  4981. 

fines  and  quarter-sales  abolished,  4981. 

purchase  of  lands  from  Indians,  4981, 

common  law  and  acts  of  the  colonial 
and  State  legislatures,  4981. 

grants  of  land  made  by  the  king  of 
Great  Britain  since  1775;  prior 
grants,  4981. 

damages  for  injuries  causing  death, 
4981. 

qualification  of  voters,  4981. 

persons  excluded  from  right  of  suffrage, 
4982. 

certain  occupations  and  conditions  not 
to  affect  residence,  4982. 

registration  and  election  laws  to  be 
passed,  4982. 

manner  of  voting,  4982. 

registration  and  election  boards  to  be 
non-partisan,  except  at  town  and 
village  elections,  4982. 

legislative  powers,  4983. 

number  and  terms  of  senators  and  as- 
semblymen, 4983. 

senate  districts,  4983. 

enumerations  and  reapportionments, 
4986. 

apportionment  of   assemblymen;    crea- 


Constitution  of  New  York — continued. 
tion  of  assembly  districts,  4986. 

compensation  of  members,  4988. 

civil  appointments  of  members  void, 
4988. 

persons  disqualified  from  being  mem- 
bers, 4988. 

time  of  elections,  4988. 

powers  of  each  house,  4988. 

journals;  open  sessions;  adjournments, 
4988. 

members  not  to  be  questioned  for 
speeches,  4988. 

bills  may  originate  in  either  house, 
4988. 

enacting  clause  of  bills,  4988. 

manner  of  passing  bills,  4989. 

private  and  local  bills  not  to  embrace 
more  than  one  subject,  4989. 

existing  law  made  applicable  to  be 
inserted,  4989. 

cases  in  which  private  and  local  bills 
shall  not  be  passed;  restrictions  as 
to  laws  authorizing  street  rail- 
roads, 4989. 

private  claims  not  to  be  audited  by 
legislature,  4989. 

two-thirds  bills,  4990. 

appropriation  bills,  4990. 

restrictions  as  to  provisions  in  the  ap- 
propriation or  supply  bills,  4990. 

certain  sections  not  to  apply  to  com- 
mission bills,  4990. 

tax  bills  to  state  tax  distinctly,  4990. 

when  ayes  and  nays  necessary;  three- 
fifths  to  constitute  quorum,  4990. 

boards  of  supervisors,  4990. 

local  legislative  powers,  4990. 

extra  compensation  prohibited,  4991. 

prison  labor;  contract  system  abolished, 
4991. 

executive  power,  4991. 

qualifications  of  governor  and  lieuten- 
ant-governor, 4991. 

election  of  governor  and  lieutenant- 
governor,  4991. 

duties  and  powers  of  governor;  com- 
pensation, 4991. 

reprieves,  commutations  and  pardons  to 
be  granted  by  governor,  4992. 

when  lieutenant-governor  to  act  as 
governor,  4992. 

qualifications  and  duties  of  lieutenant- 
governor;  succession  to  the  gover- 
norship, 4992. 

salary   of   lieutenant-governor,  4992. 

bills  to  be  presented  to  governor;  ap- 
proval; passage  of  bills  by  legisla- 
ture if  not  approved,  4992. 

State  officers,  4993. 

first  election  of  State  officers,  4993. 

superintendent  of  public  works:  ap- 
pointment; powers  and  duties, 
4993. 

superintendent  of  State  prisons:  ap- 
pointment; powers  and  duties, 
4994. 

commissioners  of  the  land  office;  of  the 
canal  fund;  canal  board,  4994. 

powers  and  duties  of  boards,  4994. 
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State  treasurer;  suspension  by  gov- 
ernor, 4994. 

certain  offices  abolished,  4994. 

.civil  service  appointments,  and  promo- 
tions, 4996. 

supreme  court;  how  constituted;  ju- 
dicial districts,  4995. 

judicial  departments;  appellate  divi- 
sion, how  constituted;  governor  to 
designate  justices;  reporter;  time 
and  place  of  holding  courts,  4996. 

judge  or  justice  not  to  Bit  in  review; 
testimony  in  equity  cases,  4996. 

terms  of  office;  vacancies,  how  filled, 
4996. 

city  courts  abolished;  judges  become 
justices  of  supreme  court;  salaries; 
jurisdiction  vested  in  supreme 
court,  4997. 

circuit  courts  and  courts  of  oyer  and 
terminer  abolished,  4997. 

court  of  appeals,  4997. 

vacancy  in  court  of  appeals,  how  filled, 
4997. 

jurisdiction  of  court  of  appeals,  4998. 

judge  not  to  hold  any  other  office,  4998. 

removal  of  judges,  4998. 

compensation;  age  restriction,  assign- 
ment by  governor,  4998. 

trial  of  impeachments,  4999. 

county  courts,  4999. 

surrogates'  courts;  surrogates,  their 
powers  and  jurisdiction;  vacancies, 
4999. 

local  judicial  officers,  5000. 

justices   of   the    peace;    district   court 

justices,  5000. 
inferior  local  courts,  5000. 
clerks  of  courts,  5000. 
no  judicial  officer,  except  justice  of  the 

peace,  to  receive  fees;   not  to  act 

as  attorney  or  counselor,  5000. 
publication  of  statutes,  5001. 
terms  of  office  of  present  justices  of  the 

peace    and    local    judicial    officers, 

5001. 
courts  of  special  sessions,  5001. 
State  credit  not  to  be  given,  5001. 
State  debts,  power  to  contract,  5001. 
State  debts  to  repel  invasions,  5001. 
limitation  of  legislative  power  to  create 

debts,  5001. 
sinking  fund,   how  kept  and   invested, 

5002. 
claims    barred    by    statute    of    limita- 
tions, 5002. 
forest  preserve,  5002. 
canals,  not  to  be  sold;   not  applicable 

to  certain  canals;    dispositions  of 

funds,  6002. 
no  tolls  to  be  imposed;   contracts  for 

work  and  materials;  no  extra  com- 

rnsation,  5003. 
improvement   and    cost   thereof, 
5003. 
payment  of  debts  of  the  State,  5003. 
improvement  of  highways,  5003. 
corporations,  formation  of,  5004. 
dues  of  corporations,  5004. 
corporation,  definition  of  term,  5004. 
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savings  bank  charters;  restrictions 
upon  trustees;  special  charten 
not  to  be  granted,  5004. 

specie  payment,  5004. 

registry  of  bills  or  notes,  5004. 

liability  of  stockholders  of  banks,  5004. 

billholders  of  insolvent  bank,  preferred 
creditors,  5005. 

credit  or  money  of  the  State  not  to  be 
given,  5005. 

counties,  cities  and  towns  not  to  give 
or  loan  money  or  credit;  limitation 
of  indebtedness,  5005. 

State  board  of  charities;  State  com- 
mission in  lunacy;  State  commis- 
sion of  prisons,  5006. 

boards  appointed  by  governor,  5006. 

existing  laws  to  remain  in  force,  5006. 

maintenance  and  support  of  inmates  of 
charitable  institutions,  5006. 

commissioners  continued  in  office,  5007. 

common  schools,  5007. 

regents  of  the  university,  5007. 

common  school,  literature  and  the 
United  States  deposit  funds,  5007. 

no  aid  to  denominational  schools,  5007. 

sheriffs,  clerks  of  counties,  district  at- 
torneys and  registers;  governor 
may  remove,  5008. 

appointment  or  election  of  officers  not 
provided  for  by  this  constitution, 
5008. 

duration  of  term,  5008. 

time  of  election,  5008. 

vacancies  in  office,  how  filled,  5008. 

political  year,  5008. 

removal  from  office  for  misconduct,  etc, 
5008. 

office  deemed  vacant,  5008. 

compensation  of  officers,  5008. 

State  militia,  5009. 

enlistment,  5009. 

organization  of  militia,  5009. 

appointment  of  military  officers  by  the 
governor,  5009. 

manner  of  election  of  military  officers 
prescribed  by  the  legislature,  5009. 

commissioned  officers,  their  removal, 
5009. 

organization  of  cities  and  villages;  reg- 
ulation of  wages,  etc.,  of  employees 
of  State,  county,  city,  town,  etc, 
5010. 

classification  of  cities;  general  and 
special  city  laws;  special  city  laws; 
how  passed  by  legislature  and  ac- 
ceptance by  cities,  5010. 

election  of  city  officers,  when  to  be 
held;  extension  and  abridgment  of 
terms,  5010. 

oath  of  office,  5011. 

official  bribery  and  corruption,  5011. 

offer  or  promise  to  bribe,  5011. 

person  bribed  or  offering  a  bribe  may 
be  a  witness,  5011. 

free  passes,  franking  privileges,  etc, 
not  to  be  received  by  a  poblw 
officer;  penalty,  5011. 

removal  of  district  attorney  for  fail- 
ure to  prosecute;  expenses  of  pro* 
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editions  for  bribery,  5012. 

amendment  to  constitution,  bow  pro- 
posed, voted  upon  and  ratified, 
5012. 

future  constitutional  conventions;  how 
called;  election  of  delegates;  com- 
pensation; quorum;  submission  of 
amendments;  officers;  rules;  vacan- 
cies; taking  effect,  5012. 

amendments  of  convention  and  legisla- 
ture submitted  coincidently,  5013. 

time  of  taking  effect,  5013. 

Construction. 

of  pleadings,  883. 

of  will,  action  for,  654. 

of  wills,  4103. 

Construction  Law. 

acknowledge  and  acknowledgment,  5014. 
acknowledgment  or  proof  of  instrument, 

5014. 
affidavit,  5015. 

adjournment  of  meeting,  5015. 
bond  and  undertaking,  5015. 
chattels,  5015. 
choose,  5016. 

civil  code  and  criminal  code,  5015. 
consolidated  laws,  5015. 
day,  calendar,  5015. 
day,  computation,  5015. 
folio,  5015. 
gender,  5015. 

heretofore  and  hereafter,  5015. 
holiday  and  half  holiday,  5015. 
holiday  in  contractual  obligations,  5016. 
judge,  5016. 
last,    preceding,    next    and    following, 

5016. 

lunatic  and  lunacy,  5016. 

men,  5016. 

month,  computation,  5016. 

month  in  statute,  contract  and  public 

or  private  instrument,  5016. 
municipal  officers,  5016. 
notice,  5016. 
now,  5016. 

number,  singular  and  plural,  5016. 
oath,  affidavit  and  swear,  5017. 
person,  5017. 
property,  5017. 
property,  personal,  5017. 
property,  real,  5017. 
quorum  and  majority,  5017. 
register  of  county,  6017. 
seal  of  court,  public  officer  or  corpora- 
tion, 5017. 
seal,  private,  5017. 
seal,  private  as  corporate  seal,  5018. 
signature,  5018. 
State,  5018. 
tense,  present,  5018. 
territory,  5018. 
time,  computation,  5018. 
time,  night,  5018. 
time,  standard,  5018. 
time,  use  of  standard,  5018. 
village,  5018. 
women,  5018. 
writing  and  written,  5018. 
year,  common  and  leap,  5018. 
year  in  statute,  contract  and  public  or 
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private  instrument,  5018. 

statutes  of  England  and  Great  Britain 
inoperative  in  this  State,  5019. 

acts  of  the  legislature  of  the  colony  of 
New  York  inoperative,  5019. 

resolutions  of  the  congress  of  the  colony 
and  the  convention  of  New  York 
inoperative,  5019. 

references  to  repealed  provisions,  titles 
and  head  notes,  5019. 

effect  of  the  repeal  of  a  repealing 
statute,  5019. 

effect  of  the  repeal  of  a  statute  upon 
amendments  thereof,  5019. 

effect  of  the  repeal  of  an  amending 
statute,  5019. 

effect  of  repealing  statute  upon  existing 
rights,  5019. 

effect  of  repealing  statute  upon  pending 
actions  and  proceedings,  5020. 

effect  of  the  repeal  of  a  statute  by  an- 
other statute  substantially  reenact- 
ing  the  former,  5020. 

effect  of  hyphen  in  schedule  of  repeals, 
5020. 

effect  of  consolidation  upon  laws  passed 
at  same  session  or  before  consolida- 
tion takes  effect,  5020. 

effect  of  Consolidated  Laws  and  Code 
of  Civil  Procedure  on  Penal  and 
Criminal  Codes,  5020. 

application  of  chapter,  5020. 

laws  repealed,  5020. 

when  to  take  effect,  5020. 
Consul. 

when  cannot  be  sued  in  State  courts,  15. 

vacating  injunction  order  against,  1279. 

appointment  as,  does  not  abate  pending 
suit,  1562. 
Contempt. 

failure  to  pay  costs  for  inserting  scan* 
dalous  matter  in  pleading,  1059. 

neglect  of  sheriff  in  attachment  to  re- 
turn inventory,  1375. 

suing  receiver  without  leave,  1425. 

applications  for  order  after  denial  of 
prior  application  where  a,  1626  to 
1632. 

second  application  for  judgment,  1633. 

disobedience  to  order  for  discovery  of 
books  and  papers,  1690. 
for  deposit  or  delivery  of  deeds,  1453. 

exception  as  to  service  of  papers,  1666. 

subpoena,  1831. 

proceedings  for,  general  rules  and  prin- 
ciples, 3704. 

order  and  service,  3705. 

miscellaneous  instances,  3705. 

fine  or  punishment,  3706. 

disobedience  to  order  in  supplementary 
proceedings,  3838. 

judgment  enforced  by,  2456. 

waste  after  sale  on  execution,  2914. 

appeal  to  court  of  appeals  from  orders 
as  to,  2631. 

to  app.  div.  from  orders  as  to,  2706. 

payment  of  alimony  enforced  by  pro- 
ceedings in,  3307. 

costs  on  final  order  in  habeas  corpus 
collected  by  proceedings  in,  3492. 

habeas  corpus  on  proceedings  in,  3511. 
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Contempt  in  justice's  court. 

generally,  4531. 

disobedient  witnesB  in,  4596. 

Contempt,  punishment  for. 

no  certiorari  to  review  commitment  for, 

3640. 

misconduct  at  trial  term,  punishment 
for,  3704. 

in  supplementary  proceedings,  3838. 

enforcement  of  decrees  in  surrogate's 
court  by,  3944. 

disobedient  witness  in  justice's  court, 
4596. 

penalty  for  disobedience  of  subpoena  is- 
sued out  of  a  court,  1830. 

penalty  for  disobedience  of  subpoena 
issued  by  judge,  etc.,  1830. 

Contesting  will. 

construction  of  condition  against,  4123. 

Continuance. 

of  proceedings  in  first  and  second  judi- 
cial districts,  21. 

Continuance  of  action. 

After   transfer  of  interest,   etc.,   1563   to 
1569. 
general  rules  and  principles,  1563. 
when  continued,  1565. 
when  not,  1565. 
application  of  section,  1565. 
assignee  for  creditors,  1565. 
corporations,  consolidation  of,  1565. 
promissory  note,  1565. 
stockholder,  1565. 
substitution  of  defendant,  committee  of 

drunkard,  1566. 
substitution    of    defendant,    ejectment, 

1566. 

officer  attaching  claim,  1566. 

partition,  1566. 

receiver,  1566. 
substitution  of  transferee,  assignee   in 
bankruptcy,  1566. 

condition  of  granting,  1566. 

diligence  required  of  assignee,  1566. 

discretionary  with  court,   1567. 

executor  removed,  1567. 

granted  ordinarily,  1567. 

motion  on  notice  necessary,  1567. 

not  compulsory,  1567. 

proof  of  transferee's  title,  1568. 

receiver,  1568. 

refused  when,  1568. 

sale  of  property  affected,  1568. 
supplemental  pleading,  1568. 
effect  of  transfer  of  interest,  1569. 

laches,  1569. 
when  sole  party  dies  and  action  sur- 
vives, 1569. 

general  rules  and  principles,  1569. 

when  continued,  1573. 

when  not  continued,  1573. 

what  actions  survive  and  may  be  re- 
vived, 1579  to  1583. 

effect  of  counterclaim,  1575. 

what   actions   do  not  survive,    1683, 
1584. 
Parties  all  dead,  1575. 

who  to  apply  for,  and  against  whom, 
1574. 

successor  in  interest,  1579. 

infants,  1576. 


Continuance  of  action— continued. 

right  to  revivor,  1578. 

laches,  1576. 

granting  leave  not  depending  on  mer- 
its, 1577. 

the  papers,  1577. 

effect  of  death  of  sole  plaintiff,  1578. 

effect  of  death  of  sole  defendant,  1575. 

successor  in  office,  1578. 

stay  does  not  extend  time,  1578. 

defendant's  representatives  estopped, 
1576. 

continued  or  dismissed,  1576. 

avail  of  former  proceedings,  1576. 

objection  taken  at  trial,  1577. 

appeal,  1578. 
Proceeding   when   one  of  several  parties 
dies,  1584,  3354. 

scope  of  section,  1584. 

death  of  one  of  several  plaintiffs,  1587. 

death  of  both  plaintiffs,  1588. 

death  of  one  who  should  have  been  a 
plaintiff,  1587. 

ejectment    by    grantee    in    grantor's 
name,  1588. 

death  of  joint  defendant,  1585. 

when  judgment  void,  1585. 

actions  severed,  1586. 

review  of  order,  1588. 
death  of  part  of  parties;  when  part  of 

cause  of  action  survives,  1588. 
how   new  parties  brought  in;   amend- 
ment of   pleadings,  etc;    cross-ac- 
tion, 1589. 
when  court  may  order  actions  abated, 

1589. 
special  case  excepted,  1589. 
death  of  party  after  verdict,  1590. 

notice    of     argument    after    party's 
death,  1592. 

as  to  survival;  stipulation  by  coun- 
sel, 1592. 

death  of  execution  debtor,  1592. 

death  pending  appeal,  1590. 
action  for  personal  injury  not  to  abate 

by  death  after  verdict,  etc.,  1592. 
no  verdict  can  be  taken  after  party's 
death,  1594. 

what  is  meant  by  decision,  1594. 
death  or  removal   of  public  officer  or 

trustee,  1594. 
of  replevin  suit,  3244. 

Contract. 

performance  of  lunatic's,  93. 
possession  under  land  contract,  143. 
for  short  limitation,  234. 
person    for   whose   benefit   contract  is 

made — party    in    interest    to    sue, 

378,  388. 
person  named  in,  when  can  sue  in  rep- 
resentative character,  396. 
election   of  remedy  between    tort  and, 

470. 
pleading  a  special  agreement,  492. 
uniting  causes   of   action   for  contract 

and  tort,  679. 
as  distinguished  from  tort,  in  pleading, 

890. 
cannot  convert  contract  into  tort,  nor 

tort  into  contract,  to  avoid  failure 

of  proof,  1030. 
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Contract — con  tinned. 

allegations  of  tort  in  actions  on,  irrele- 
vant and  redundant,  1072. 
fraud  cannot  be  changed  into,  1473. 
change'   from  tort  to  contract  refused 

after  verdict,  1504. 
effect  of  inquisition  in  lunacy  on,  3725. 
for    real    property,    disposition   of,    in 
judgment-creditor's  action,  3407. 
how   enforced   against  infant   or   in- 
competent, 3748. 
disposition     of,     to    pay     decedent's 
debts,  4434. 

See  also  Foreign  contracts. 
Contribution. 

complaint  in  action  for,  610. 
between  owners  of  real  property  sold 
on  execution,  2930. 

Contributory  negligence. 

in  action  for  death,  3427. 

Controversy. 

submission    of,    without    action,    2496, 
2501.     See  Submission. 

Conversations. 

with    deceased,    evidence    of,    1759    to 
1761. 

Conversion. 

defined,  3205. 

complaint  in  action  for,  610. 

uniting  causes  of  action  in  complaint 

for,  675. 
counterclaim  in  action  for,  850. 
immaterial  variances  respecting,   1025. 
supplemental  answer  in,  1057. 
arrest  in,  1105. 
attachment  for,  1283. 
jury  trial  in,  1968. 

Conveyance. 

of  property  by  order  of  court,  1453. 

Conveyance  generally. 

when  evidence,  1944. 

of    land    without    the    State,    proving, 

1949. 
exemplification  of  record  of,  1949. 
security  on  appeal  to  court  of  appeals 

from  judgment  directing,  2672. 
when  sheriff  ordered  to  make,  1453. 
of  real  property  sold  under  execution, 

2925  to  2927. 
effect  of,  in  foreclosure,  3109  to  3115. 
not  needed  in  foreclosure  by  advertise- 
ment, 3787. 
on  sale  of  decedent's  real  estate,  4433. 

See  Decedents  estates. 
of    prisoners.     See    Execution   of   man- 
date against  the  person. 
Conveyance  of  infant,  lunatic,  idiot,  or 
habitual  drunkard's  lands,  3737 
to  3753. 
action  to  compel  conveyance,  3737. 
who  may  maintain,  3738. 
judgment  and  its  enforcement,  3738. 
when  real  property  authorized  sold  or 
incumbered,  3738. 
infants,  3739. 
lunatics,  3741. 
by    whom    application    for    sale,    etc., 
made,  3741. 
infants,  3742. 
petition  for  sale;  contents,  3742. 
committee  must  have  been   appointed, 

3743. 
committee,  bond  of,  3743. 


Conveyance  of  infant,  lunatic,  idiot,  or 
habitual  drunkard's  lands— con- 
tinued. 
infants,  3744. 
special  guardian  of  infant,  3744. 
bond,  3744. 
how  prosecuted,  3745. 
reference  to  inquire  as  to  application 

to  sell,  3746. 
final    order    for    sale,    mortgage,    etc., 
3747. 
infants,  3747. 
lunatics,  3748. 
agreement  for  sale  necessary,  3748. 
report,  confirmation  of,  3748. 
certain  sales  and  mortgages  prohibited, 

3748. 
effect  of  conveyance,  etc.,  3749. 
proceeds  of  sale,  when  deemed  realty, 

3750. 
infant,  a  ward  of  court  from  time  of 

application,  3751. 
proceeds,  disposition  of,  3751,  3752. 

accounting,  3751. 
particular    estates,    when    included    in 

sale,  3752. 
particular   estates    of    infant,    lunatic, 

etc.,  3753. 
debts  paid  without  preference,  3753. 

Convict. 

when  statute  of   limitations   does  not 

run  against,  207. 
service  of  summons  upon,  274. 
cannot  sue,  but  may  be  sued,  383. 
not  excluded  from  testifying,  1798. 
conviction  may  be  proved,  1798. 
deposition  of,  how  to  be  taken,  1897. 
trustee  may  be  appointed  for,  pending 

appeal  from  judgment  obtained  by, 

2636. 

Conviction. 

effects  abatement  of  pending  action, 
1562. 

as  affecting  right  to  letters  of  admin- 
istration, 4155. 

does  not  disqualify  as  witness,  1798. 

Copies. 

of  mandate  to  be  delivered  when  served, 
53. 

wrong  copy  of  summons  served,  279. 

of  lost  papers,  when  may  be  used,  1535. 

defects  in  copies  of  papers  served,  1611. 

of  original  book  of  foreign  corporation, 
when  evidence,  1940. 

how  to  be  verified,  1940. 

of  records  and  papers  in  certain  offices, 
presumptive  evidence,  1941. 

of  papers  filed  with  town  clerk,  when 
evidence,  1943. 

of  records  of  U.  S.  courts,  1948. 

of  documents  filed  in  U.  S.  offices,  1948. 

of  records  of  courts  of  foreign  coun- 
tries, how  authenticated,  1950. 

form  of  certificate  to,  1953. 

of  pleadings,  duty  of  furnishing  at 
trials,  1991. 

Copyright. 

irrelevancy   in  complaint  for  infringe- 
ment of,  1073. 
injunction  to  prevent  violation  of,  1222. 

Coroner. 

duties  of,  when  sheriff  is  a  party,  74. 
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Coroner — continued. 

prooe88  in   replevin  against  deputy, 

74. 
process  against  deputy,  74. 
any  coroner  may  act,  74. 
proceedings  on  arrest  of  sheriff  by  cor- 
oner, 74. 
how  sheriff  to  be  confined,  74. 
place  thereupon  becomes  a  jail,  74. 
sheriff  entitled  to  the  liberties,  74. 
liability  for  an  escape,  74. 
coroner  may  prosecute  bond  for  liber- 
ties, 75. 
duties  of,  where  sheriff  is  plaintiff,  75. 
prisoner  arrested  by  coroner  entitled  to 

liberties,  75. 
coroner  liable  for  escape,  75. 
limitation  of  action  against,  174. 
fees  of,  4895. 

sale  of  realty  by,  under  execution,  2928. 
See  also  Jail  liberties;  Sheriff. 

Corporations. 

general  jurisdiction  of  supreme  court 
in  proceedings  against,  93. 

order  as  to  assets  of,  where  to  be  made, 
100. 

validity  of  legacies  to,  4112,  4117. 

a  person,  within  statute  of  limitations, 
136. 

adverse  possession  by,  144. 

limitation  in  actions  against  trustees 
of  manufacturing,  176. 

limitation  in  creditors'  actions  against 
stockholders,  188. 

no  limitation  of  action  on  bank  notes, 
192. 

limitation  of  actions  against  directors 
and  stockholders  of  moneyed,  192. 

appearance  by,  270. 

service  of  summons  on,  285. 

foreign,  service  of  summons  on,  285  to 
292. 

may  maintain  action  for  libel,  988. 

excepted  from   judgment-creditors'   ac- 
tions, 3409. 

excepted  from  supplementary  proceed- 
ings, 3849. 

actions  by  and  against,  to  recover  dam- 
ages or  property,  3314  to  3330. 

injunctions  against,  1177  to  1186. 

municipal       corporation,       injunction 
against,  1186  to  1196. 
undertaking  by,  on  obtaining  injunc- 
tion order,  1264. 
service  of,  upon,  1258. 

attachment    of    debt    due    by    foreign, 
1345,  1348. 
defendant's    interest   in    corporation, 
1349. 

offer  of  judgment  by  insolvent,  1551. 

books   and    papers   of,    how   produced, 
1834. 
compelling   production   on  examina- 
tion before  trial,  1891. 
foreign;   when  evidence,  1939. 
copy  of,  1940. 

perpetuating  testimony  of,  1865. 

residence  of,  with  respect  to  place  of 
trial,  2146. 
Pleadings  in  actions  by  or  against,  494, 
578. 


Corporations — continued. 

action    against   city   of    New  York, 

3316. 
objection,  how  taken,  3316. 
frivolous  pleadings  in  action  against, 

1006,  1009. 
verification  by,  917. 
incorporation,  when  proof  of,  necessary, 
3317. 
answer  denying  existence  of,  765. 
defenses  in  action  by,  796. 
counterclaim,  trustees  of  insolvent,  in- 
terposing, 847. 
in  general,  843. 
when    preference    of    actions    against, 

1647,  1648. 
deposition  of  officers  of,  1857,  1878. 
misnomer,  331b,  3334. 
Note,  action  against  corporation  on,  548. 
as  acceptor,  976. 
the  instruments,  3319. 
time  in  New  York  city  court,  3319. 
order  for  issues,  3319. 
judgment,  3320. 
Foreign  corporation. 

what  is — when  may  sue,  3320. 
certificate  authorizing  business  here, 

3321. 
may  be  sued,  3322. 
not  avail  of  statute  of  limitations, 

230. 
when  books  of,  evidence,  1939. 
attachment  against,  1290. 
action  between  foreign  corporations, 

3329. 
where  cause  of  action  arises,  3325. 
as  affected  by  residence,  3326. 
receivers,  3326. 
action    by   or    against   stockholders, 

3327. 
service  by  publication,  3329. 
dissolving  corporation  and  distribut- 
ing assets,  3327. 
when  non-resident  may  sue,  3327. 
subject  or  cause  of  action,  3328. 
attachment,  3329. 
objections  to  jurisdiction,  3330. 
action  by  stockholders,  562. 
Action  to  dissolve. 

when  no  reference  by  consent  in,  2286. 

effect  of  dissolution,  1561. 
temporary  injunction,  3332. 
receiver,     temporary    and    permanent, 

1419. 
stockholders,  etc.,  made  parties,  355. 
Action  by  people  to  annul. 

supplemental  answer  in,  1058. 
application  of  certain  provisions  to 
joint-stock  associations,  3334. 
misnomer,  amendment,  etc,  3334. 
proceedings     against,     by     mandamus, 

3541. 
how  to  attend  in  supplementary  pro- 
ceedings, 3822. 
service  of  citation  upon,  3921. 
gift  to,  4112. 
bequests,  etc.,  to,  4117. 

Corporation,  municipal. 

domestic,  security  not  required  in  ac- 
tions by,  3488. 


•  i 
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Corporation,  religious. 

See  Condemnation  law;  Do- 
mestic corporation*;  Foreign 
corporation*;  Manufacturing 
company;  Unincorporated 
association. 

Correspondence. 

whether  attachable,  1348. 

Costs. 

general  regulations  respecting  award  of, 
4702  to  4752. 
Plaintiff,    when    entitled    to,    of    course, 
4702  to  4719. 
limitation  of  right  to,  in  certain  ac- 
tions, 4703,  4704. 
general    rules    and    principles,    4703, 

4720. 
what  law  governs  as  to  costs,  4705. 
attorney's  rights  and  set-off,  4706. 
claim  against  estate,  4706. 
penalty,  4706. 
right  to  costs,  4706. 
who  chargeable  with,  4700. 
payment  after  suit,  4700. 
real    property    and    claim    of    title, 
4709  to  4715. 
possession,  4712. 
title  admitted,  4712. 
license,  4712. 
easement,  4712. 
trespass,  4713. 
costs   in  assault  where   title   is   in- 
volved, 4714. 
miscellaneous  cases  of  title,  4714. 
replevin,  4715. 
money,  actions  to  recover,  4715  to  4719. 
what    are    actions    for    recovery    of, 

4715. 
when  entitled  to  costs,  4716. 
amount  of  recovery,  4716. 
mutual   accounts  and  counterclaims, 
4717. 
personal  injuries,  4718. 
costs  as  affected  by  claim,  4719. 
and  disbursements,  not  to  exceed  dam- 
ages, 4719. 
Defendant,    when    entitled    to    costs,    of 
course,  4719  to  4725. 
two  or  more  defendants,  4719  to  4725. 
appearing  by  same  attorney,  4722. 
appearing   by    different    attorneys, 

4723,  4724. 
judgment  for  one  defendant,  4725. 
severing  for  costs,  4725. 
infancy,  4725. 
several  plaintiffs,  4725. 
When    costs    are    discretionary,    4725    to 
4732. 
decision    or    report    must    award    or 

deny,  2341. 
general  rules  and  principles,  4725. 
must  be  awarded  by  court  or  referee, 

2341. 
purchase  of  town  bonds,  4731. 
stakeholder,  4731. 
amendments,  4731. 
costs  out  of  the  estate,  4731. 
unnecessary  parties,  4731. 
effect  of  offer,  4732. 
order  necessary  for  costs,  4732. 


Costs — con  tinned. 

costs  on  dismissal  for  want  of  juris- 
diction, 4732. 
when  coats  applied  for,  4732. 
against  executor,  4732. 
where  several  actions  brought  on  same 
instrument,  4732. 
interlocutory    costs    upon    issues    of 

law,  4733. 
interlocutory    costs,    how    collected, 
4734. 
several  issues  of  fact,  4734. 
after  discontinuance  on  answer  of  title, 
4736. 
as  to  amount,  4737. 
Motion  costs,  4738. 

allowed  on  frivolous  pleadings,  1011. 
on  striking  out,  1059. 
order  should  determine  amount  of  costs, 

4739. 
how  collected,  1633. 
appeals,  4739. 

from  final  judgment,  4739  to  4743. 
interlocutory  judgment  or  order,  4743 

to  4745. 
from  inferior  court,  4745. 
special  proceedings,  4745  to  4751. 
construction  and  application  of  section, 

4746. 
tax  laws,  4749. 
liquor  tax  law,  4749. 
certiorari,  4749. 

other  special  proceedings,  4750. 
how  allowed,  and  rates,  4751. 
on  trial  by  sheriff's  jury,  57. 
Particular  cases,  regulations  in,  4752. 
State,  costs  against,  how  paid,  4752. 
people,  action  by  on  relation,  4752. 
quo  warranto,  4752. 
county,   action  for  benefit  of,  4753. 
school  officers,  4753. 
municipal  corporation,  4753. 
executors,  administrators,   and  trus- 
tees, etc.,  4754  to  4756. 
counsel  fees,  4757. 
testator,  actions  begun  against,  4757. 
real    estate,    costs    against   executor, 

4767. 
trustees  of  an  express  trust,  4757. 
receiver,  4759,  4764. 
receiver  of  national  bank,  4759. 
order    for    costs    against    executors, 

personally,  4759,  4760. 
costs  on  exoneration  of  bail,  1165. 
in  action  to  recover  attached  proper- 
ty, 1372. 
on  new  trial  on  failure  to  file  deci- 
sion, 2281. 
order  as  to  costs  appealable,  4761. 
when  guardian  liable  for,  442. 
pauper  not  liable  for,  440. 
costs  on  severance,  870. 
on  transfer  of  cause  of  action,  4761. 
Liability  to,  4761  to  4765. 
receiver,  4764. 

assignment  pendente  lite,  4764. 
as  collateral,  4765. 
proceedings    to    charge    with    costs, 

4765. 
effect  of  tender  on  costs,  1545. 
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Costs — continued. 

effect  of  offer  on,  1546. 

certificate    for    costs    or     increased 
costs,  4765. 

infant  plaintiff,  costs  against,  4766. 

title   not   to   affect   existing   special 
provisions,  4767. 
Sums   allowed   as   costs j    disbursements, 
4767  to  4793. 

amount  of  costs  of  specified  proceed- 
ings, 4767,  4768. 

general  rules  and  principles,  4768. 

plaintiff's  costs  before  notice  of  trial, 
4771. 

additional  defendants,  4772. 

defendant's  costs  before  trial,  4772. 

plaintiff's  costs  after  notice  of  trial, 
4772. 

witness  examined,  4772. 

commission,  4772. 

trial  fee, -4773. 

two  trial  fees,  4775. 
.    trial  more  than  two  days,  4775. 

application  for  judgment,  4781. 

making  case,  4775. 

motion  for  new  trial,  4776. 

lunacy  proceedings,  4776. 

granting  new  trial,  4776. 

motions  generally,  4777. 

term  fees,  4778. 

necessarily  on  calendar,  4779. 

appeals,  4780,  4781. 

appeals  from  decisions  as  to  demur- 
rer, 4781. 

appeals  to  court  of  appeals,  4782. 
ten   per   cent,    in  court   of   appeals, 
4782. 

foreclosure,  costs  in,  4783. 

dower,  4783. 

newly  discovered  evidence,  4783. 

attachment  fees,  4783. 

frivolousness,  4783. 

consolidated  action,  4783. 
Certain  directions  as  to,  defined,  4784  to 
4793. 

"with  costs,"  4784. 

in  court  of  appeals  order,  4784. 

in  supreme  court  order,  4785. 

"costs    to    abide    the    event,"    4787, 
4789. 

"without  costs  to  either  party,"  4790. 

deductions  directed  on  conditional  af- 
firmance,  4790. 

costs  of  all  courts,  4790. 

costs  paid  for  a  favor,  4790,  4791. 

party  not  affected  by  receipt  of  costs 
paid  for  favor,  4791. 

costs  as  condition  of  pleading  over, 
4791. 

new  trial  on  payment  of  costs,  4792. 

costs  of  circuit  or  term,  4792. 

"costs  of  second  trial,"  4792. 

opening  default,   4792. 

"costs  of  the  action,"  4792. 

costs  on  submission,  4792. 

costs  out  of  the  estate,  4792. 
dismissal     for     want    of    prosecution, 

4793. 
exceptions  heard  at  general  term,  4793. 
ejectment,  new  trial  in,  4793. 


Costs — con  tinned. 

interest,  when  taxable  as,  4793. 
staying  proceedings  till  costs  of  previ- 
ous action  paid,  4793  to  4797. 
perpetual  stay,  4797. 
the  motion,  4797. 
Additional  allowance  in  foreclosure  and 
other  actions,  4798. 
only  one  allowance,  4799. 
when  not  proper,  4799. 
amount,  4799. 
no  motion  necessary,  4799. 
Additional   allowance   in    difficult   cases, 
4799. 
general  rules  and  principles,  4800. 
both  parties,  4804. 
inchoate  dower,  4804. 
foreclosure  on  leasehold,  4804. 
difficult   and    extraordinary,    4804. 
want  of  jurisdiction,  4806. 
only  one  allowance,  4806. 
must  be  a  defense,  4806. 
trial  not  necessary,  4806. 
on  judgment  for  frivolousness,  4807. 
demurrer,  4807. 
discontinuance,   may  be  granted  on, 

4806. 
on  amendment,  4807. 
offer,  effect  of,  4807. 
tender,  4808. 
no  allowance  on  judgment  for  costs, 

4808. 
no  allowance  on  judgment  for  nom- 
inal damages,  4806. 
actions,  appfles  to,  only  4808. 
actions  in  which  allowance  granted, 
4808. 

in  which  allowance  refused,  4810. 
money  value  must  be  shown,  4811. 

how  ascertained,  4814. 
amount,  how  estimated,  4815,  4819. 

by  whom  paid,  4821. 
application  for,  when  made,  4821. 
after  discontinuance,  4822. 
waiver  of  right  to,  4822. 
motion,   before   whom,   4822. 
when  motion  made,   4823. 
referee,    allowance    after    trial   be- 
fore,  4823. 
costs  of  the  motion,  4823. 
review  of  order  for  allowance,  4823. 
limit  of  allowances,  4825. 

dissolving  corporation,  4826. 
guardian  ad  litem,  4825. 
costs  upon  adjournment  of  trial,  4826. 
Disbursements,   what   included   in  costs, 
4826  to  4836. 
witnesses,  4827  to  4830. 

right  to  tax  witness  fees,  4827. 
time  of  attendance,  4828. 
witnesses  not  sworn,  4829. 
clerk,  4829. 
attorneys  as,  4829. 
parties  as,  4829. 
mileage,  4830. 
referee's    fees,    4830. 
depositions,   4831. 
commissions,  4831. 
printing,  4831. 
stenographer,  4832. 
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Cos  ts— con  tinned. 

note  of  issue,  4833. 
auctioneer,  4834. 

other  disbursements  allowed,  4834. 
disbursements     not     allowed,     4836, 
4838. 
Double  costs. 

double  damages  do  not  carry,  4836. 
defendant  when  entitled  to,  4836. 
who   entitled   to,   4837. 
in  what  actions,  4837. 
on  appeal,  4838. 
how  obtained,  4838. 
treble  costs,  4838. 

increased  disbursements  not  allowed, 
4838. 
judgment,  how  costs  inserted  in,  2448, 
2455. 
Settlement. 

costs  upon,  4838. 
discontinuance,  4839  to  4841. 

of  course,  on  payment  of  costs, 

4842. 
without  costs,  4842. 
after  a  defense  of  infancy,  4843. 
on  insolvency,  4844. 
on     sentence    to    State    prison, 

4844. 
time  of,  4845. 
after  counterclaim,  4844. 
conditions  imposed  on,  4845. 
appeal,  4847. 

what  costs  to  be  paid,  4846. 
another  action  pending,  4845. 
before  notice  of  retainer,  4845. 
effect  of  discontinuance,  4847. 
setting      aside      discontinuance, 
4847. 
article  not  to  affect  special  statutory 
provisions,  4847. 
Taxation  of. 

clerk  to  tax  generally,  4848. 
when  judge  must  tax,  4848. 
allowance  of  course,  clerk  to  compute 

on,  4848. 
right  to  tax,  statutory,  4848. 
after  remittitur  from  court  of  appeals, 

4849. 
by  judge,  when  void,  4849. 
adjournments  of,  4850. 
notice  of,  contents  of,  4850. 
time  of  service  of,  4850. 
on  whom  to  be  served,  4850. 
may  be  without  notice,  4851. 

notice  of  retaxation  thereupon,  4851. 
review  of,  mode  of,  4852. 
motion  for  new,  4852. 
time   for,  4853. 
papers  on,  4853. 
waiver  of,   4854. 
readjustment  vacated,  4855. 
vacated     by     judgment    on    appeal, 
4854. 
taxing  officer  to  scrutinize  and  strike 

out,  4855. 
affidavit  of  disbursements  on,   4855. 
allegations  as  to  witnesses,  4856. 
Security  for,  4866  to  4876. 

provisions  as  to,  relate  to  courts  of  rec- 
ord, 4856. 


Costs — continued. 

when    plaintiff   must   give,    of    course, 

4856,   4860.  . 
general  rules  and  principles,  4857. 
infant,  4859. 
corporation,  4859. 
tax-payer's  action,  4859. 
poor  persons,  4859. 
non-resident   plaintiffs,   4857. 
in  N.  Y.  city  court,  4860. 
trustee  in  bankruptcy,  4857,  4850. 
foreign   corporation,   4857,   4859. 
convict,  4857. 

effect  of  giving  prior  security,  4861. 
for  causes  arising  after  action,  4861. 
rule  where  several  plaintiffs,  4862. 
in  actions  by  or  against  executors,  trus- 
tees, etc,  4862. 

executors   and   administrators,   4863. 

assignee   or    trustee  in   bankruptcy, 
plaintiff,  4859,  4865. 

receiver,  plaintiff,  4866. 

under  excise  law,  4867. 
when  demand  for,  made,  4867. 
withdrawal  of  money  deposited,  4867. 
requiring  address,   4867. 
order,  4867. 

laches  in  moving,  4868. 
costs  already  accrued,  4870. 
order  for,  must  direct  payment  or  un- 
dertaking, 4870. 

practice  on  procuring,  4871. 
undertaking  for;    form   of,  4872. 

requisites  of,  4872. 

liability  of  sureties  in,  4872. 

action  on,  4873. 

exception  to  sureties,  4873. 

notice  of  justification,  4873. 

form  of  such  notice,  4873. 

justification  of  sureties,  4873. 

allowance  of,  4873. 

deposit   instead  of,   4872. 

additional,    may    be    required    when, 
4873. 
effect  of  failure  to  give,  when  required, 

4874. 
attorney's    liability,    where    not   given, 

4875. 

extent  of,  4876. 

how  enforced,  4875. 
provisions  as  to,  apply  to  special  pro- 
ceedings, 4876. 

provisions  as  to,  confined  to  certain 
courts,  4876. 

Costs  on  arbitration,  3773.     See  Arbitra- 
tion. 

on  certiorari  to  review,  3643.  See  Cer- 
tiorari to  review. 

See  Contempt,  civil,  etc. 

in  divorce,  3279.  See  Divorce,  action 
for. 

in  court  of  justice  of  the  peace,  4656  to 
4658.  See  Justice  of  the  peaoe, 
etc. 

in  discovery  of  death  of  life  tenant, 
3711.     See  Life  Tenant,  etc. 

in  mandamus,  3576.     See  Mandamus . 

in  foreclosure  by  advertisement,  3787. 
See  Mortgage  foreclosure,  etc. 
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Costs — con  tinned. 

in    partition,    3015,    3026.     See   Parti- 
tion, action  for. 
in  prohibition,  3586.    See  Prohibition, 

writ  of. 
in    summary   proceedings,    3687,    3688. 

See  Summary  proceedings,  etc. 
in    surrogates'   courts,    3948    to    3957. 

See  Surrogates?   courts. 
in     special     proceedings;     construction 
and     application     of     provisions, 
4746. 

See  also  Fees;  Security  for 
costs;  Taxation  of  costs;  and 
the  'particular  subject-mat- 
ters to  which  costs  relate. 

Costs  as  condition. 

in  county  courts,  134. 
cases     respecting     practice     generally, 
4791. 

Costs  in  justices'  courts,  4645,  4649,  4656. 
See  Justices  of  peace,  courts 
of. 

Costs  of  second  trial. 

case  respecting,  4792. 

"Costs  of  the  action." 

defined,  4792. 

''Costs  out  of  the  estate." 

practice  respecting  award  of,  4792. 

"Costs  to  abide  the  event." 

decisions  respecting,  4789. 

Counsel. 

receiver  cannot  be  paid  as,  1434. 
right   to   appear  by,    at   execution    of 

commission,  1922. 
surrogate  not  to  act  as,  3906. 
allowance  to  executors,  etc.,  for  fees  of, 
4362. 

See  also  Attorneys  and  coun- 
sellors-at-law. 
Counsel  fees. 

in  matrimonial  actions,  3279,  3287. 
of  receiver,  1434. 

allowance  of,  to  executor,  etc,  4757. 
Count. 

referring  from  one  to  another,  658. 
when  separate  allowed,  659. 

Counterclaim. 

by  executor,  861. 

person  sued  in  representative  capacity, 
861. 

action  against  joint  debtor  not  served, 
3468. 

several  may  be  set  up,  862. 

must  be  separately  stated,  862. 

must  refer  to  cause  of  action  to  be  met, 
864. 

when  demand  affirmative  judgment  on, 
869. 

judgment  on,  860. 

judgment  on,  where  amount  less  than 
plaintiff's  claim,  860. 

judgment  on  admission  of,  872. 

demurrer  to,  730. 
must  specify  grounds,  731. 
when  verification  confined  to,  918. 

trial  of  issue  on,  by  jury,  1979. 

provisional  remedy  in,  1454. 

effect  of  discontinuance  on,  under  stat- 
ute of  limitations,  228. 


Counterclaim — continued. 

offer  of  judgment  on,  1555. 

See  Answer;  Pleadings;  Judg- 
ment;   Offer    of   judgment; 
Justice  of  the  Peace. 
how  affected  by  statute  of  limitations, 

256. 
cannot   be   stricken   out   as    frivolous, 
1001. 
sham,  1015. 
debt  over  and  above,  to  procure  attach- 
ment, 1311  to  1316. 
agent's  affidavit  as  to,  in  attachment, 

1311. 
provisional  remedies  for  defendant  in- 
terposing, 1454. 
amendment  setting  up,  1465. 
plaintiff's  offer  to  compromise,  1555. 
effect  of,  on  survival  and  revival  of  ac- 
tions, 1575. 
when  deemed  an  action  with  respect  to 

issues,  1979. 
allowing,  on  inquest,  1990. 
in  foreclosure  of  mortgage,  3095. 
in    action    for    divorce   or    separation, 

3296. 
in  city  court  of  New  York,  4686. 
Counterclaims  in  justices'  courts,  4558, 
4569  to  4571. 

See    Justices    of    the    peace, 
courts  of. 

Counties. 

limitation  of  action  against,  169. 
actions  by,  399,  3459. 

against,   398. 

costs  in,  4753. 
counterclaim  against,  843. 

County. 

action  to  prevent  waste  of  funds  of, 

3451  to  3462. 
by   and  against  officers  of,  3458  to 

3460. 
sheriff  cannot  execute  attachment  oat 

of,  1343. 

County  clerk. 

certify  justice's  docket,  1945. 

make  searches,  1954. 

keep  certain  books,  24*9,  2459. 

of  N.  Y.  county;  current  docket  books, 

and  index,  2460. 
filing  summons  and  proof  of  service, 

2461. 
original   papers   must  be   filed,  and 

filed  flat,  2461. 
summons,  and  papers  filed,  must  be 

numbered,  2461. 
docket  judgments,  2462. 
note  assignments  of  judgments,  2482. 
duties  of,   on   confession   of  judgment, 

2491. 
record  designation  of  homestead,  2877. 
record  certificate  of  sale,  2912. 
record  and  index  lis  pendens,  3165. 
duties  as  to  supplementary  proceedings, 

3870. 
fees  of,  generally,  4886,  4887. 
duties  of,  with  respect  to  jurors.    See 

Foreclosure      by      advertisement; 

Change  of  names;  Jurors. 

County  courts. 

general  powers  of  judges  of,  103. 
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County  courts — continued. 
jurisdiction,  123  to  130. 
former  acts  retained,  125. 
limited  jurisdiction,   126. 
equity  powers  as  to  sale  of  infant's 
real  estate,  127. 

real  estate,   127. 

married  woman's  separate  estate, 
127. 

assignment  for  benefit  of  creditors, 
127. 

power  over  taxation,  128. 

toll  gates,  128. 

naturalization,   128. 

swamp  drainage  act,  128. 

subscriptions  to  railroads,  128. 

practice,  129. 

decisions  as  to  jurisdiction,  under 
prior  statutes,  129. 

jurisdiction  as  to  corporations,  as- 
sociations  and    railroads,    130. 

county  judge  unable  to  act,  130. 

when  same  jurisdiction  as  supreme 
court,  132. 

orders  by  justice  of  supreme  court, 
134. 

sessions  and  terms,  134. 

power  of  judge  in  another  county, 
134. 

domestic  corporation,  when  deemed  res- 
ident, 130. 
proceedings  if  county  judge  is  disqual- 
ified or  unable  to  act,  130. 
supreme  court  may  remove  action  and 
change  place  of  trial,  131. 
effect  of  order  of  removal;    appeal, 

131. 
stay  to  procure,  131. 
removal  not  to  impair  process,  131. 
may  send  its   process  to  any  county, 

132. 
powers  of  county  court  and  judge,  132 

in  special  proceedings,   133. 
special  county  judges,  132. 
fines  and  penalties;  how  remitted,  133. 
restrictions  upon  power  to  remit,  133. 
notice    of    application    for    remission; 

costs,  134. 
remission  of  fines  imposed  by  justices 

of  the  peace,  134. 
who  may  make  orders  in  county  court 

cases,  134,  1622. 
when  county  court  open,  terms  thereof, 

134. 
appeals  from  judgment  of,  2684,  2685, 
2686. 
time  for,  2689. 
security  in,  2689. 
appeal  from  orders  of,  2690. 
time  for,  2692. 
stay  on,  2692. 
where  and  how  appeal  heard,  2692. 

judgment  or  order  on,  2696. 
may  authorize  partition  of  land  of  in- 
fant or  incompetent,  3034. 
jurisdiction  over  incompetents,  3712. 
change  of  person's  name  by,  3791. 
power  of,  to  extend  time,  1643. 
application  of  Code  to,  4907. 


County  judge. 

power  of,  as  justice  of  supreme  court, 
103. 

what  orders  may  make,  1622. 

make  orders  in  other  courts,  103,  1622. 

appoint  guardian  for  infant,  448. 

may  tax  sheriff's  fees,  in  replevin,  3218. 

may  allow  habeas  to  testify,  3493. 

may  allow  habeas  or  certiorari  to  in- 
quire, 3496. 

may  issue  precept  in  summary  proceed- 
ings, 3674. 

may  stay  warrant  in  summary  proceed- 
ings, 3696.  ' 

supplementary  proceedings  may  be  in* 
stituted  before,  3801. 

when  to  act  as  surrogate.    See  Surro- 
gate, 
County  treasurer. 

in  Erie  county,  to  act  as  coroner,  75. 

money  paid  to,  1558. 

duties  and  powers  as  to,  1559,  1560. 

securities  in  partition  run  to,  3032. 

payment  of  moneys,  etc.,  to,  from  sur- 
rogate's court,  3927. 

fees  of,  4899. 

unclaimed  legacy  to  be  paid  to,  4409. 

functions  as  public  administrator.     See 
Public  administrator. 
Court. 

what  is,  18. 

service  of  summons  upon  party  attend- 
ing, 275. 

amending  pleading  by  inserting  right 
name  of,  146/. 
Courts. 

referred  to  in  Code,  1. 

existing   jurisdiction   of,   continued,   2. 

general  powers  of  courts  of  record,  18. 

inherent  powers,  18. 

change  place  of  holding,  23. 

writs,  etc.,  in  name  of  the  people,  and 
in  English;  abbreviations,  19. 
teste,  and  return  of  WTits  and  proc- 
ess, 19. 

teste  to  be   subscribed   and   indorsed; 
when  errors,  etc.,  do  not  vitiate,  20. 
what  is  filing,  20. 

no  discontinuance  by  reason  of  vacancy, 
20. 

in  New  York  and  Kings  counties  one 
judge  continues  proceedings  begun 
before  another,  21. 
construction  of  this  provision,  21. 

See  also  Courts  of  record; 
Judges. 

Court-martial. 

injunction  to  restrain,  1209. 
procedure  of,   not  an  infringement  of 
right  to  jury  trial,  1965. 

Court  of  Appeals. 

jurisdiction  and  mode  of  exercising  the 
same,  general  powers,  terms  and 
sittings,  77. 

jurisdiction,  77. 

limitations,  exceptions,  etc.,  78. 

extension  of  jurisdiction  constitutional, 
80. 

stipulation  must  be  made,  80. 

time  for  appeal,  as  affected  by  its  al- 
lowance, 80. 
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Court  of  Appeals — continued, 

questions  ot  fact,  81. 

questions  certified,  81. 

unanimous  decision,  81. 

when  appeal  may  be  taken,  84. 

not  appealable,  84. 

jurisdiction  after  filing  of  remittitur, 
85. 

remittitur;  when  judgment  absolute; 
proceedings  thereon,  85. 

second  and  subsequent  appeals,  86. 

amendments  in,  1521. 

fees  of  clerk,  4884. 

as  to  what  is  appealable,  practice  on 
appeal,  etc.,  etc.  See  Appeal  to 
Court  of  Appeals;  Appeals  in  gen- 
eral; Reporter;  Rules  of  Court  of 
Appeals. 

Court  of  Chancery. 

practice  with  reference  to  masters  in 
chancery,  how  far  preserved,  1729. 
Court  of  Claims.     See  Board  of  Claims. 
Court  of  Special  Sessions. 

remission  of  fines  imposed  by,  134. 

Court-house. 

when  trials  out  of,  22. 

Court-rooms. 

See  Sittings  of  court. 

Court  rules. 

See  Rules  of  Supreme  Court; 
Rules  of  Court  of  Appeals; 
etc 

Courts  of  record,  1. 

general  provision  as  to  jurisdiction  and 
powers,  2. 
Jurisdiction  of,  in  various  cases. 

foreign  wills,  8. 

fraud,  9. 

estate  of  foreign  decedent,  9. 

non-residents,  9. 

land  in  foreign  State,  9. 

foreign  receivers,  9. 

torts,  9. 

jurisdiction  limited,  9. 

effect  of  stipulation,  9. 

foreign  governments,  9. 

another  State  in  the  Union,  9. 

United  States,  9. 
officers, .  9. 

bankruptcy,  9. 

copyright,  10. 

patents,  10. 

waters  of  the  State  or  abroad,  10. 

salvage,  11. 

death  by  negligence  abroad  or  in  an- 
other State,  11. 

torts  outside  of  the  State,  11. 

real  estate  out  of  State,  11. 

foreign   corporations,   12. 

national  banks,  13. 

suits  in  other  States,  13. 

foreign  administrators,  13. 

foreign  contracts,  13. 

miscellaneous  cases,  13. 

when  may  refuse  jurisdiction,  14. 

refusal  to  exercise,  14. 
Want  of  jurisdiction  in  various  cases. 

State  or  government,  14. 

foreign  government,  14. 

ambassadors  and  consuls,  15. 


Courts  of  record — continued. 
United  States  soldiers,  15. 
foreign   executors   and   administrators, 

15. 
foreign  receivers,  15. 
receivers  of  national  banks,  15. 
Indians,  15. 
patents,  15. 
prize.  16. 
vessels,  16. 

lands  in  another  State,   16. 
foreign  suits,  16. 
foreign  law,  16. 
foreign  corporations,  16. 
personal  property  out  of  State,  17. 
territory  of  State,  17. 
miscellaneous  cases,  17. 

Covenant. 

complaint  upon,  615. 

answer  in  action  upon,  797. 

of    seizin,    when    cause   of    action   for 

breach  of,  accrues,  158. 
injunction   against   violation   of,   1196. 

Creditor. 

defined,  3914. 

judgment- creditor  defined,  4908. 

Creditors. 

suing,  one  for  all,  326. 

coming  in,  as  new  parties,  429. 

pleading  transfers  in  fraud  of,  542. 

causes  of  action  which  may  be  united 
in  actions  by,  676. 

rights  of,  upon  attachment,  1398. 

assignments    for,     powers    of    county 
courts  over,  127. 

examination  of  party  in  action  to  set 
assignment  aside,  1877. 

set  aside  for  fraud,  1873. 

notice  to,  to  prove  demands,  1646. 

petition  by,  to  compel  executor  or  ad- 
ministrator to  pay  claims.  4257. 

may   appear   on   accounting  in  surro- 
gate's court  though  not  cited,  4287. 

payment  of  legacy  to,  4254. 

time  of,  to  apply  for  sale  of  decedent's 
real  property,  4419. 

See    also    Judgment  creditor t 
action. 

Creditor's  bill. 

limitation  in  case  of,  254. 

Crime. 

conviction  of,  does  not  exclude  witness, 

but  may  be  proved,  1798. 
created  by  Code,  how  punished,  4910. 
See  also  Convict. 

Criminal  action. 

defined,  4906. 

preferences  over  civil  actions,  1647. 

witness  need  not  answer  if  exposes  him- 
self to,  1820. 

no  examination  of  adverse  party  before 
trial  to  lay  basis  for,  1871. 
Criminal  contempts.     See  Contempts. 
Criminal  laws. 

injunctions  to  restrain  proceedings  un- 
der, 1215. 

Criminal  proceedings. 

proceedings  on  habeas  corpus  in  irreg- 
ular commitment,  3513. 
answers  in  supplementary  proceedings 
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Criminal  proceedings— continued. 
cannot  be  used  in,  3848. 

Criminal  prosecution. 

civil    and    criminal    prosecutions    not 

merged,  3420. 
for  libel  in  newspaper  report  of  official 

proceeding,  3436  to  3438. 
offenses  created  by  Code,  4910. 

effect  of  code,  on  trial  jurors  in  crim- 
inal cases,  4914. 

upon  grand  jurors  and  juries,  4914. 
See  also  Convict. 

Criminating  one's  self. 

answer   in   supplementary   proceedings, 

3848. 

Cross-examination. 

practice  relative  to,  2020. 

Cruel  and  inhuman  treatment. 

defined,  3269,  3271.     See  Separation. 

Current  account. 

when  action  accrues  upon,  180. 

Curtesy. 

parties  in  actions  based  upon  right  of, 

414. 
allotment   to  tenant   by,   on   partition, 

3011. 
tenant  by,  liable  for  waste,  3134. 

Custody. 

of  children,  in  divorce,  3302. 

of  child,  in  habeas  corpus,  3506. 

of    prisoner,    pending    habeas    corpus, 

3514. 
after  appeal,  3521. 

See    also    Execution    of    man- 
dates against  the  person. 

Damages. 

when  matter  in  mitigation  of,  a  partial 

defense,  870. 
special,  504. 

not  to  be  denied  in  pleading,  765. 
offer  to  liquidate  conditionally,  1546. 

effect  of  refusal  of,   1546. 
in  libel,  996,  997. 
rate  of,  recoverable,  2421. 
jury  to  assess,  2372. 
assessment    of,    after    remittitur    from 

court  of  appeals,  85. 
excessive,  new  trial  for,  2196,  2223  to 

2240. 
security  for,  on  injunction  in  ejectment 
or  dower,  1262. 
By  injunction. 

ascertainment  of,   1266  to  1275. 
when  reference  ordered,  1270,  1273. 
prerequisites  to  order,  1272. 
effect  of  discontinuance,  1272. 
reference  and  report,  1274. 
time  of  ordering,  1274. 
defenses  on,  1272. 
extent  of  liability,  1273. 
what  allowed,  1269,  1272. 

counsel   fees,  on  motion  to  dissolve, 

1269. 
counsel  fees  on  reference,  1270. 
allowance,   1269. 
counsel  fees  on  trial,  1270. 
report  conclusive  on  amount,  1274. 
sureties    may    appeal    from    report, 
1274. 
for  death  by  killing,  3430  to  3435.  • 


Damages — continued. 

for  slander  of  a  woman,  3435. 
in  action  on  recognizance,  3488. 
in  action  for  public  funds,  34S3. 
in  court  of  appeals,  for  delay,  4768. 
treble;  for  vexatious  suits,  3420. 
against  sheriff  for  improper  returns  of 

Srocess,  55. 
e  or  increased;  how  fixed,  2339. 

for  forcible  entry  or  detainer.  See 
Forcible  entry. 

in  actions  for  certain  trespasses.  See 
Trespass. 

in  action  for  waste,  3137.  See  Waste, 
action  for. 

in  ad  quod  damnum,  3587  to  3590.  See 
Assessment  of  damages,  etc 

in  action  on  penal  bond.  See  Bond, 
penal,  etc. 

in  replevin,  3234.    See  Replevin. 

in  action  for  dower,  3036,  3037.  See 
Dower,  action  for. 

in  mandamus,  3578,  3579.  See  Man- 
damus. 

in  action  for  nuisance,  3152.  See  Nui- 
sance, action  for. 

in  quo  warranto,  3478.  See  Quo  war- 
ranto. 

in  ejectment,  2944,  2948.  See  Eject- 
ment. 

pleading.     See  Complaint. 
Deaf  person. 

probate  of  will  of,  4016. 

Death. 

of  Bole  plaintiff  or  defendant,  1569. 

one  of  several  parties,  1584. 

causing  severance  of  action,  1584. 

when  part  of  cause  of  action  survives, 
1588. 

of  plaintiff  extends  time  to  sue,  215. 

pending  publication  of  summons,  316. 

of  defendant  after  attachment,  1400. 

before  expiration  of  time  to  answer, 
2434. 

after  verdict,  1590. 

after  interlocutory  judgment,  1590. 

pending  appeal,  1590. 

no  verdict  after,  1594. 

of  officer  or  trustee,  1594. 

judgment  by  confession  not  entered 
after,  2491. 

motion  to  set  aside  judgment  after, 
2520. 

of  creditor,  execution  after,  2852. 

of  debtor,  2856  to  2859. 

sale  on  execution  after,  2907. 

presumption  of,  1823. 

on  proof  of  will,  4014. 

of  party  in  ejectment,  2972. 

of  party  in  partition,  3033. 

of  party  to  arbitration,  3774. 

of  life  tenant,  discovery  of.  See  Life 
tenant,  etc. 

of  officer  before  whom  special  proceed- 
ing was  instituted,  24. 

of  attorney,  and  proceedings  thereon, 
49,  2553. 

exonerating  bail,  1165. 

when  exemption  of  homestead  from  ex- 
ecution continues  after,  2877. 

of  debtor  charged  in  execution  against 
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Death — continued. 

person,  2941. 
of  member   of  unincorporated  associa- 
tion; proceedings  thereupon,  3449. 
of  joint  defendant,  3464. 
evidence  of  conversation  with  deceased, 

1762. 
testimony,  on  new  trial,  of  party  dying 

after  trial,  1791. 
of  justice  of  peace;  affidavit  instead  of 

return  to  appeal,  in  case  of,  4625. 
of  justice  of  peace;  books  and  papers 

on,  4673. 
judgment  against  a  dead  person,  2431. 
See      Abatement  j     Decedents' 
estates;  parties. 
Death  by  killing,  action  for. 

personal      representative     may     bring 

3420. 
what  relatives  must  have  survived  de- 
cedent, 3420. 
limitation,  178,  3421. 
when  executor  refuses  to  bring  action, 

3421. 
scope  of  section,  and  general  rules  and 

principles,    3421. 
cause  of  death,  3424. 
injury  within  State,  3425. 
injury  without  State,  3425. 
who  may  sue,  3426. 
whom  brought  against,  3427. 
rule  of  contributory  negligence,  3427. 
complaint,  allegations  of,  3428. 
answer,  3429. 

settlement  with  deceased  a  bar,  3429. 
damages  made  subject  to  certain  provi- 
sions, 3429. 
recovery;  for  whose  benefit,  3429. 
amount  of,  limited,  3430. 
interest  from  time  of  death  added, 
3430,  3435. 
principles  on   which  damages  allowed, 
3430. 
physician's  bill,  3434. 
decisions  as  to  amount,  3434,  3435. 
"next  of  kin"  defined,  3435. 
De  bene  deposition. 
reading,  1901. 

Debtor.  A  ,      _. 

power  of  plaintiff's  attorney  to  dis- 
charge, 39. 

power  of  judge  at  chambers  to  enter- 
tain application  for  discharge  of 
imprisoned,  102. 

creditor's  action  against  next  to  kin, 
legatees,  heirs,  etc.,  3363  to  3372. 

what  property  of,  reached  by  supple- 
mentary proceedings,  3826. 

payment  of  legacy  to,  4254. 

Debts. 

attachable,  1344,  1356. 

levy  under  attachment  not  a  satisfac- 
tion  of,   1343. 

action  against  next  of  kin,  legatees, 
devisees,  etc.,  for  testator's,  3363  to 
3372. 

of  decedent  defined,   3914. 

petition  by  creditor  or  legatee  to  com- 
pel executor,  etc.,  to  pay,  4257. 

payment  of,  by  executor,  4234,  4260. 
See  Decedents'  estates. 


Debts— continued. 

sale,  etc,  of  decedent's  real  estate  for, 

4410  to  4439. 
petition  to  compel  testamentary  trustee 

to  pay,  4442. 

Decedent. 

when  witness  not  testify  as  to  transac- 
tions with,  1731  to  1791. 

Decedents'  estates. 

What  are  assets,  4207  to  4215. 
enumerated,  4207,  4208. 
unclaimed  surplus  payable  into  treas- 
ury, 4410. 
Exemptions  of. 

in  favor  of  widow,  etc,  4215,  4216. 
exempt   articles,   compelling   executors, 
etc.,  to  set  apart,  4271. 
decree   to   set   apart   or   pay   value, 

4271. 

must  be  inventoried,  4218. 

when  decedent  deemed  to  "leave  fam- 
ily," 4218. 

provisions  as  to,  not  limited  to  resi- 
dents, 4218. 

widow's  title  to,  absolute,  4218. 

appraiser's  valuation  of,  not  judicial, 
4219. 

duty  of  executor,  etc.,  as  to,  4219. 

may  be  set  apart,  on  settling  account 
of  executor,  etc.,  4271. 

widow's  laches  in  claiming,  4218. 

Discovery  of  assets. 
executor,  etc,  may  present  petition  for, 

to  surrogate's  court,  4199,  4200. 
citation  to  person  withholding,  4200. 
where  examinee  must  attend,  4200. 
citation  accompanied  with  order,  4202. 
citation  and  order,  how  served,  4202. 
substitute  where  surrogate  absent,  4202. 
examination  of  person  cited,  4202. 

additional  evidence  after,  4202. 
decree  for  delivery  of  assets,  4206. 

procedure,  4203. 

what     property     ordered     delivered, 

4205. 
costs,  4206. 
decree    for    delivery,    or    dismissal, 

4206. 
disobedience    to,    when    a    contempt, 
4206. 
by    public    administrator.    See   Public 
administrator. 
Appraisement  and  inventory. 
appraisers,  executor,  etc.,  to  apply  for, 
4206. 
surrogate  to  appoint,  4206. 
what  is  appraisal,  4207. 
executor,    etc,    to    make    inventory, 

4207. 
notice  of   proceedings   by,  4207. 
mode  of  proceeding,  4207. 
inventory,  surrogate  may  order  return 

of,  4220,  4221. 
warrant  for  disobeying  order,  4221. 
discharge    from    commitment    under 

warrant,  4221. 
what  to  include,  4219. 
how  to  be  made,  4220. 
what  to  go  to  heirs  or  devisees,  420/, 

4208. 
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Decedents'  estates— continued. 

exemptions    to    widow    or    children, 

4215,  4216. 
must  describe  securities,  4219. 
must    contain    account    of    moneys, 

4219. 
must  include  claims  against  executor, 

etc.,  4219. 
even  where  claim  discharged  by  will, 

4219. 
further,  4219,  4220. 
who  may  compel  filing,  4220,  4221. 
costs,  4222. 
effect  of,  4222. 
settlement  of  estate  without,  4223. 
surrogate's  powers  as  to,  4222. 
Payment  of  debts,  4234. 

creditor's  petition  to  compel,  4257   to 
4261. 
to  be  presented  to  surrogate,  4257. 
citation  thereupon;  hearing,  4258. 
what  debts,  4260. 
to  whom  paid,  4261. 
assets  must  be  shown,  4265. 
surrogate's  power  on,   4269. 
the  answer,  4262. 
effect  of  other  proceedings,  4268. 
decree  granting,  4258. 
decree  dimissing,  when  to  be  made, 
4258. 
Decree  to  pay,  before  a  year,  4258. 
security  before  making,  4258. 
decree  to  pay,  on  judicial  settlement, 
4402. 
Advertisement  for  claims,  4227. 
affidavit,  4226. 
amendment,  4226. 
bill  of  particulars,  4227. 
costs,  4227. 
effect  of,  4227. 
presentation  of  claims,  4227. 
limitation  of  action  on,  167,  223. 
Reference  of  disputed  claims,  3356. 
unreasonable     neglect     or     resistance, 

3358. 
costs  and  disbursements,  3358,  3361. 
order  necessary  for  costs,  3361. 
order  for  costs  personally,  3361. 
certificate  necessary  for,  3362. 
referee's  certificate,  3362. 
claim b  not  due,  allowed,  4228,  4234. 
presentation  before  advertising,  4228. 
agreement  to  refer,  4230. 
proof  on  reference,  4231. 
powers  of  referee,  4232. 
new  referee,  4233. 
appeal  and  new  trial,  4233. 
discontinuance,  4234. 
owing  for  rent,  preference  in,  4234. 
paid  prematurely,  liability  of  executor, 

etc,  for,  4241. 
taxes,  4241. 
preference,  4242. 
judgments,  4242. 
dower,  4243. 
pew  rents,  4243. 
order  for  preference,  4243. 
partners,  4243. 
sources  of  funds,  4244. 
payment  of  costs,  4244. 
debt,   sale,   etc.,   of  land   for,   4410  to 
4440. 


Decedents'  estates — continued. 

due    to    executor    or    administrator, 

4234. 
executor  may  sell  for,  under  power, 

4391. 
executor  cannot  pay  himself,  4391. 
executor's  claim,  4391. 
procedure,  4395. 
statute  of  limitations,  4395. 
debt  from  executor,  4396. 
Legacies  and  their  payment,  4249  to  4257. 
specific,  discharged  first,  4249. 
general   paid  next,  4249. 
enforcing  payment,  4249. 
petition  to  compel,  4261. 
general  rules  and  principles,  4258. 
meaning  of  " legacy,"  4249. 
duty  as  to  payment,  4251. 
ademption,  4253. 

when  legacy  draws  interest,  4254. 
legacy  to  widow  or  child,  4256. 
charging  legacy  on  real  estate,  4257. 
legacy  to  creditor  or  debtor,  4254. 
abatement  of  legacies,  4253. 
payment   into  treasury,   where   legatee 
unknown,  4406. 
how  withdrawn  in  such  case,  4409. 
when  legacy  to  be  paid  to  county  treas- 
urer, 4409. 
how  withdrawn  in  such  case,  4409. 
Disposition  of  real  property. 
jury  trial   in  proceedings  for,   3940. 
what  property  sold,  4410,  4419. 
for  what  purpose,  4410,  4413. 
history  of  proceedings,  4413. 
liability  to,  is  a  statutory  lien,  4413. 
right  to,  not  divested  by  partition  sale, 

4413. 
petition  for,  when  and  by  whom  pre- 
sented, 4415,  4417,  4419,  4420. 
when  creditor's  time  to  present  ex- 
tended, 4419. 
lis  pendens  on,  4419. 

contents  of,  4419,  4420. 
jurisdiction  of  proceedings,  how  surro- 
gate acquires,  4420,  4421. 
inquiry   where    petitioner    ignorant   of 

facts,  4422. 
citation,  when  to  issue,  4422. 
to  whom  directed;  publication,  4422. 

Earties,  4423. 
earing;  who  may  appear,  4424. 
what  defense  may  be  set  up,  4424. 
when  widow  cannot  oppose,  4425. 
surrogate's  power,  4425. 
how  debt  in  judgment  regarded,  4426. 
decree  for,  to  recite  debts,  4427. 
what  proof  necessary  for,  4427. 
exhaustion  of  personalty  prerequisite 

to,   4427,   4428. 
inquire  as  to  mortgage  or  lease,  4422. 
death    of   executor,    etc.,    after,   not 
fatal,  4430. 
decree  to  mortgage  or  lease,  when  to  be 

made,  4427. 
decree  to  sell,  when  to  be  made,  4427. 
part  only,  when  that  suffices,  4427. 
sale;  of  parcels,  in  what  order,  4427. 
credit  and  security  on,  4432. 
who  cannot  buv  upon,  4433. 
conveyance;  grantee  of  heir,  etc.,  when 
not  affected  by,  4433. 
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Decedents'  estates— continued.  I 

of    decedent's    interest    in    contract, 
4433,  4434,  4438.  I 

proceeds,  rights  in,  of  decedent's  widow, 

4438. 
other  proceedings  to  sell,  effect  of,  on 
these,   4435. 
surplus  in,  paid  to  surrogate,  4436, 

4437. 
such  surplus,  how  distributed,  4437. 
restitution  for  assets,  subsequently  dis- 
covered, 4438. 
freeholder's  account  compelled,  4274. 
Actions  relating  to. 
actions  by  and  against  executors  and 
administrators,  3335  to  3363.    See 
Etoeoutor  and  administrator. 
creditor's   actions   against  heir  or   de- 
visee, 3335  to  3363.     See  Heir,  etc., 
action  against. 
creditor's  action  against  surviving  hus- 
band or  wife,  3363  to  3372.    See 
Newt  of  kin,  etc.,  action  against. 
creditor's  action  against  next  of  kin,  or 
legatee,    3363   to   3372.    See  Next 
of  kin,  etc.,  action  against. 
actions  relating  to  a  will.     See  Will. 

See  Letters  of  administration; 
Letters  testamentary;  Pub- 
lic administrator;  Surro- 
gates* courts. 

Deceit. 

by  attorney,  50. 
arrest  for,  1102. 

Decisions. 

of  general  term,  or  appellate  division, 

how  modified,  98. 
effect  of,  98. 
defects  cured  by,  1455. 
failure  to  file  in  writing;  relief  against, 

1522. 
what  is,  1594,  2282,  4908. 
death  after,   1590. 
none  after  death,  1594. 
on  trial  by  court,  when  to  be  filed,  2281 

to  2283. 
changing,  2283. 
on   motion    as   to   provisional    remedy, 

1454. 
what  to  specify,  where  by  statute  in- 
creased damages  are  given,  2339. 
of  court  upon  trial  of  demurrer,  2339. 
trial  of  whole  issue  of  fact,  2341  to 

2351. 
findings  of  fact  and  law,  separate,  not 

necessary,  2341. 
of  surrogate,  3931. 
form   of    judgment    upon,    in   justice's 

court,  4601. 
time  for  filing  in  city  court  of  New 

York,  4686. 
conclusions  of  law  to  be  separately 

stated  on  request,  4686. 

Declarations. 

evidence  of,  of  intestate,  1787. 
of   party,   not   ground   to   annul   mar- 
riage, 3254. 

Decrees. 

opening,  in  surrogate's  court,  3888,  3892 
to  3899. 


Decrees — continued. 

in  surrogate's  court  defined,  3940. 
See  Surrogates9  courts. 

Deed. 

when  evidence,  1944. 

of    land    without   the    State,    proving, 

1949. 
exemplification  of  record  of,  1949. 
sheriff's,  2913,  2925. 
guardians  appointed  by  will  or,  4515  to 

4517. 

Default. 

order  by,  1614. 

excuses  for,  1990. 

when    and    how    judgment    taken    bv, 

2433. 
how  amount  of,  determined,  2434. 
when    application    to    court   necessary, 

2435. 
proceedings  on  motion  for  judgment  by, 

2436  to  2438. 
when  judgment  may  be  taken  by,  201. 

not  in  matrimonial  actions,  3312. 
on  service  not  personal,  2438. 
in  cases  of  attachment,  2440. 
when  defendant  is  entitled  to  notice, 

2440. 
opening  judgment  by,  2507. 
judgment  by.     See  Judgment. 
relief  against  within  a  year,   1522  to 

1535. 
no    appeal    from    judgment    by,    2543, 

2614. 
waiver  of  jury,  2278. 
recovery  of  dower   against  infant  by, 

3038. 
in  replevin;  ascertainment  of  damages 

on,  323*. 
power  of  attorney  to  open,  38. 
defendant  in,  may  prove  mitigating,  cir- 
cumstances   in    action    for    wrong, 

997. 
Defects,  1455. 

in  legal  proceedings,  process  and  papers. 

See  Amendment. 
in  proceedings  on  appeal,  2553. 

Defects  cured  in  pleading,  1455. 

See  Amendment;  Complaint. 

Defect  of  parties. 

as  a  ground  of  demurrer,  688,  708  to 

710. 
how  to  be  pleaded,  734. 

Defendant. 

defined,  4906. 

See  Parties. 

Defenses. 

several  pleaded,  862. 

how  stated,  862  to  864. 

each  complete  in  itself,  864. 

refer  from  one  to  another,  866. 

inconsistent,  865,  866. 

what  pleaded  together  and  what  not, 

866. 
under  general  denial,  766  to  775. 
partial,  867. 
equitable,  786  to  789. 
dilatory,  to  be  verified,  872. 
sham,  1012  to  1020. 
cannot  be  a  barred  cause  of  action,  209. 
in  action  against  bail,  1164. 
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when  allowed  on  summons  by  publica- 
tion, 318. 

See  Anetoer, 
Deferred  causes.     See  Preferred  and  de- 
ferred causes. 

Deficiency. 

in  foreclosure,  and  who  liable  therefor, 
3060. 
Definite  and  certain. 

motion  to  make,  1077  to  1090. 

motion  for,  and  order,  1077  to  1064. 

definiteness  and  indeflniteness,  certainty 
and  uncertainty  denned,  1084  to 
1086. 

instances  of  indeflniteness  and  uncer- 
tainty, 1086  to  1088. 

allegations  held  definite  and  certain, 
1088  to  1090. 

when  order  as  to,  appealable,  2708. 

Definitions. 

of  terms  used  in  Code,  4907,  4908. 
State  writ,  3489. 

of  terms  relating  to  proceeding  in  sur- 
rogates' courts,  3914. 
decree,  3940. 
final  order,  3940. 
order,  3947. 

Delay. 

in  entering  judgment  after  arrest;  su- 
persedeas, 1147. 

vacating  injunction  order  for,  1278. 

dismissal  of  complaint  for,  1722. 

by  attorney.  See  Attorney 8  and  ooun- 
sellors-at-law. 

Delivery. 

of  property  by  order  of  court,  1463. 
of  possession  of  real  property,  3169. 
of  official  or  corporate  books,  etc.,  3478. 
proving    by    evidence    of    transactions 
with  deceased,  1771. 

Demand. 

"reciprocal  demand"  defined,  181. 

application  of  statute  of  limitations 
upon  stale,  234. 

of  copy  of  complaint,  451. 

failure  to  serve  copy  after,  453. 

of  judgment,  612  to  518. 

when  and  how  alleged  in  complaint, 
495. 

when  necessary  under  statute  of  limi- 
tations, 220  to  228. 

in  actions  against  cities,  226  to  228. 

Demands. 

separate,  473  to  478. 
splitting,  475  to  478. 

Demurrer. 

not  proper  mode  of  objecting  to  statute 

of  limitations,  230. 
not  the  remedy  for  defective  Bervice  of 

summons,  279. 
defendant  must  demur  or  answer,  687. 
answer    and    demurrer    distinguished, 

687. 
When  defendant  may  demur,  688. 
construction  and  application  of  section, 

688. 
form,  696. 
effect,  697. 

general  rules  and  principles,  689. 
effect  as  admission,  698. 


Demurrer — continued. 
conclusions,  699. 

conclusions  of  fact  admitted,  699. 
alteration  in  form,  699. 
foreign   laws,   699. 
inconsistency  of  grounds,  699. 
limited  to  grounds  specified,  699. 
waiver,  699. 
jurisdiction,  701. 
misjoinder  of  causes,  701. 
when  a  demurrer  is  not  proper,  699. 
causes  for  which  it  lies,  701. 
when  joint  demurrer  proper,  712. 
no  "special  demurrer,"  699. 
no    demurrer     for    argumentativeness, 
699. 
because  hypothetical,  699. 
to  demand  of  judgment,  699. 
for  duplicity,  700. 
for  omission  to  allege  incorporation 

of  defendant,  700. 
for  formal  defects,  700. 
for  indeflniteness,  700. 
for  irrelevancy,  700. 
for  misjoinder  of  causes,  700. 
for  misjoinder  of  defendants,  700. 
for  misnomer,  700. 
for     non-presentation    of    municipal 

claim,  700. 
for  redundancy,  700. 
for  uncertainty,  700. 
instances    demurrer    overruled,    701. 
libel,  701. 

for  other  specified  causes,  701. 
effect  upon  the  right  to  demur  of  unit- 
ing in  one  count,  701. 
how  construed,  702. 
must  reach  whole  cause  of  action,  702. 
motion  the  proper  remedy  if  indefinite, 

700. 
jurisdiction,  701. 
formal  defects  disregarded,  700. 
confined  to  face  of  complaint,  702. 
what  is  effect  of  demurrer,  703. 
what  admitted  by,  703. 
consequences  of  omitting  to  demur,  703. 
not  stating  the  proper  objection  must 

be  overruled,  703. 
bad  in  part,  bad  altogether,  704. 

jurat,  700. 
judgment  on  demurrer,  705. 
costs,  705. 
judgment   against   party   making   first 

error,  706. 
what  law  governs,  706. 
instances  demurrer  sustained,  706. 
Ground*  of. 
jurisdiction  of  the  person  and  the  sub- 
ject, 706. 
capacity  to  sue,  want  of,  706. 
action  by  trustee,  707. 
guardian,  707. 
infant,  707. 
receiver,  707. 
foreign  executor,  707. 
mortgage,  707. 
town,  707. 
misnomer,  707. 
executor,  707. 
corporation,  707. 
another  action  pending,  706. 
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misjoinder  of  plaintiffs  and  defect  of 

parties,  708. 
wording  of  demurrer,  700. 
who  may  demur  for  non- joinder,  710. 
defect  of  parties,  708,  710. 
party  presumed  alive,  700. 
non-joinder  of  plaintiff  in  tort,  709. 
tenants  in  common,  710. 
jugment  creditors,  700. 
joint  obligors,  710. 
joint  obligees,  700. 

plaintiffs  creditors  of  corporation,  709. 
partners,  709. 
plaintiffs  in  slander,  709. 
executors  and  devisees,  708. 
defendants  unknown,  710. 
defect  of  defendants,  710. 
defect  of  defendants  in  foreclosure,  710. 
defect  of  parties  in  partition,  710. 
other   parties  necessary   to   determina- 
tion, 710. 
trustees    of    manufacturing    company; 
710. 

■ 

causes  of  action  improperly  united,  710. 

not  separately  stating  causes  of  ac- 
tion, 711. 

wrongly  uniting  in  one  count,  712. 

tort  and  contract,  712. 
no  cause  of  action,  713. 

demurrer  optional,  713. 

general  principles,  713. 

where   several  defendants,   713. 

implied  facts,  713. 

as  to  relief  demanded,  713. 

when  sustained,  714. 

absence  of  allegations  stricken  out  on 
motion,  715. 

retrial  of  former  issues,  715. 

jurat,  716. 

non-payment,  716. 

destruction  of  will,  716. 

prevent  bidding,  716. 

malicious  prosecution,  716. 

corporation,  716. 

undertaking  on  arrest,  715. 

action  forbidden  by  statute,  715. 

contract  at  gold  exchange,  715. 

consideration,  716. 

foreign  assignee,  715. 

executor's  action  for  land,  715. 

joint  owners  of  patent,  715. 

act  by  agent,  716. 

by  tax  collector  against  tax  payer, 
716. 

other  cases,  715. 
demurrer  to  complaint  must  specify  ob- 
jections, 716. 

construction  and  application  of  re- 
quirement to  specify  objections, 
716. 

must  be  specific,  717. 

waived  unless  specified,  717. 
all  or  part  of  the  complaint;  demurrer 
to  part,  717. 

both  demurrer  and  answer,  717. 
where  some  defendants  demur  and  oth- 
ers answer,  718. 
To  reply,  718. 
To  answer,  719. 
general  rules  and  principles,  719. 
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defective  complaint,  720. 
when  it  lies,  720. 
questions  raised,  725. 
leave  to  amend,  725. 
conclusions,  727. 

irrelevant  matter  not  demurrable,  725. 
effect  of  demurrer  to  answer,  725. 
must  be  specific,  726. 
excludes  motion  to  strike  out,  726. 
when  demurrer  lies,  720. 
conclusion,  727. 
when  it  does  not  lie,  728. 
must  be  first  disposed  of,  727. 
judgment    on    demurrer    to    answer, 
727. 
sufficiency  of  complaint  considered,  726. 
demurrer     to    answer     to    insuificient 

pleading,  726. 
defective  answer,  727. 
instances  of  demurrer  to  answer,  729. 
removal  to  U.  S.  court,  730. 
misjoinder,  730. 
assault  abroad,  730. 
not  proper  plaintiff,  730. 
suit  still  pending,  730. 
to  supplemental  complaint,  718. 
To  partial  defense,  867. 
To  counterclaim. 
when     defendant    demands    affirmative 

judgment,  730. 
to  specify  grounds,  731. 
Amended  after  decision  of  demurrer,  731. 
good  faith  required,  732. 
meaning  of  second  sentence  of   f   497, 

732. 
can  only  amend  part  demurred  to,  732. 
when  amendment  refused,  732. 
answer  amended  after  demurrer,  732. 
interlocutory  judgment,  732. 
effect  of  pleading  over,  733. 
appeal,  instead  of  pleading  over,  733. 
costs    as    condition    of    pleading   over, 

4791. 
demurrer  must  be  disposed   of  before 

trial,  727. 
judgment  on  demurrer  to  answer,  727. 
When  objection  may  be  taken  by  answer, 
733. 
want  of  jurisdiction,  733. 
adequate  remedy  at  law,  733. 
defect  of  parties,  734. 
another  action  pending,  733. 
capacity  to  sue,  733. 
Objection,  when  deemed  waived,  734. 
construction  and  application  of  provi- 
sion   as    to    waiver    of   objections, 
734. 
waiver  by  not  demurring,  if  apparent 

on  face  of  pleading,  736. 
waived  by  not  pleading,  736. 
not  waived  by  failure  to  plead,  738. 
waiver   does   not  extend   to  defect  in 

proof,  739. 
additional  parties  may  be  brought  in, 

739. 
test  of  complaint,  739. 
meaning  of  section,  739. 
cannot  take  demurrable  objection  by  an- 
swer, 739. 
when  objection  may  be  taken,  740. 
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want  of  jurisdiction,  740. 

what  waived,  741. 

what  not  waived,  742. 

effect  of  waiver,  743. 

incurable  defects,  743. 

defect  supplied  by  evidence,  743. 
Answer  after,  743. 
Miscellaneous  provisions. 

not  struck  out  as  frivolous,  1001. 
sham,  1015. 

substituting  answer  for,  and  vice  versa, 
1039. 

lies  to  supplemental  pleadings,  1051. 

issue  of  law  arises  on,  1958. 

before  whom  triable,  1638. 

where  triable,  2171. 

duty  of  judge  to  make  and  file  decision 
on,  2281,  2282. 

contents  of  decision  of  court  or  referee 
upon,  2339  to  2341. 

judgment  on  overruling,  2397. 

not  an  answer  under  §  1207,  2406. 

no   judgment   by   default   if   demurrer 
served,  2433. 

appeal  from  order  sustaining,  etc.,  2717. 

to  mandamus,  3568. 

to  return,  3572. 

additional  allowance  in  cases  of  de- 
murrer, 4807. 

costs  in  justice's  court  upon,  4657. 
See  Pleadings. 

Denials. 

kind  and  form,  751  to  764. 
See  Answer. 

Department. 

of  U.  S.  Government,  how  papers  in, 
proved,   1948. 

Departure. 

from  State,  of  debtor,  allegations  as  to, 
in  attachment,  1318  to  1320. 

Deposit. 

of   expenses   of   sheriff's   jury,    56. 
limitation    as    to    actions    to    recover, 

167,   222,   249. 
of  money  with  sheriff,  instead  of  bail, 

1156. 

in   lieu   of   undertaking,   2557. 
substituting  bail  for,   1156. 
on  injunction,   1261,   1262. 
in   arrest,   how   disposed  of,   1157. 
when  to  be  paid  to  a  third  person,  1158. 
attaching,  1345. 
of  money,  etc.,  in  court,  1453. 

Deposition. 

motion    to    set    aside,    1599. 

when  motion  to  suppress,  1606. 

taken  and  to  be  used  within  the  State, 
1835  to  1906. 

provisions,  as  to,  apply  to  surrogate's 
court,  3928. 

of  a  party  before  trial,  1835. 

of  a  party  or  person  who  expects  to 
be  a  party,   1835. 

general  rules  and  principles  as  to  exam- 
ination before  trial,  1835,  1839. 

of  a  witness  not  a  party,  1837. 

construction  and  application  of  section, 
as  to  examination  of  witness  not  a 
party,  1837. 
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books   or  papers   may   be   received   in 

evidence,  1838. 
form  and  sufficiency  of  papers,  1844. 
to  frame  complaint,   1848,   1870. 
corporations,  1849. 
books  and  papers,  1838,  1851,  1891. 
inspecting  documents,  1851. 
vacating  order,  1852. 
examination  allowed,  1852. 
examination  not  allowed,  1855. 
who  may  be  examined,  1837. 
definitions,  1857. 

party's  own  examination,  1838,  1857. 
expected  party,  1835,  1857. 
may  be  before  issue,   1877. 
deposition  of   a  witness  not  a  party, 

1837,  1858. 
relation  of  order  to  bill  of  discovery, 
1871. 
Application;  contents  of  affidavit,  1838. 
what  judge,  1838,  1871. 
ex  parte,  1871. 
effect  of  section,  1859. 
effect  of  subdivision,   5,    1860. 
comply  with  rule,  82,  1877. 
by  whom  affidavit  made,  1860. 
information    and    belief,    1862. 
cause  of  action  or  defense,  1861. 
statement  of  appearance,  1861. 
contents  of  defendant's  affidavit,  1861. 
contents  of  plaintiff's  affidavit,  1866. 
residence   of   witness,   1866. 
two  or  more  witnesses,  1869. 
material  and  necessary,   1867. 
must    show    why   not   wait   till    trial, 

1862. 
affidavit,  insufficient  when,  1863. 
intent  to  use  testimony,  1864. 
about  to  depart,  1860. 
perpetuate  testimony,  1865. 
corporation,  1857. 
not  allowed  to  see  if  plaintiff  has  cause 

of  action,  1869. 
not  to  procure  disclosure  of  evidence, 

1870. 
not  favored  to  frame  complaint,  1870. 
fishing  not  allowed,  1870. 
conditions  on  granting,  1871. 
crimination  of  witness,  1871. 
granting  discretionary,  1873. 
rules  of  practice  as  to,  1877. 
affidavits  held  sufficient,  1877  to  1884. 
affidavits  held  insufficient,  1884  to  1890. 
Order  for  examination  before  trial,  1890 
to  1895. 
general  rules  and  principles,  1890. 
whether  order  must  be  made,  1873. 
order,  preparation  for  trial,  1874. 
second  order  for  examination,   1874. 
residence,    1877. 
to  frame  complaint,  1878,  1885. 
to  frame  answer,  1882. 
to  amend  complaint,  1885. 
counterclaim,  1886. 
may  be  general  examination,  1892. 
limitation  of  subjects,  1899. 
physical  examination  of  plaintiff  before 

trial,  1893  to  1895. 
where  examination  proves  misdemean- 
or, 1871. 
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set    aside    assignment    for    creditors, 

1877. 
libel  and  slander,  1S87. 
defendant,  to  obtain  particulars,  1887. 
partner,    1887. 
fear  of  perjury,  1887. 
premature,   1887. 
privilege,   1887. 
plaintiff,  executor,  1888. 
books  and  papers,  1891. 
corporate  books,  1891. 
of  corporate  officer,  1878. 
of  executor,  1880. 
expected  defendant,  1880. 
partner,  1880. 

personal  injury,   1881,  1884,   1887. 
defendant,  publisher,  1881. 
receiver,  to  aid,  1881. 
value  of  patents,   1882. 
witness  unavailable,  1882. 
plaintiff,  to  amend  answer,  1883. 

insurance  policy,  1884. 
form  of  order,  1874. 
vacating  the  order,  1875. 
suspending  the  order,  1875. 
appeal,  1874. 
by  what  judge,  1871. 
before     whom     examination     ordered, 

1874. 
service  of  the  order,  1875,  1896. 
punishment  for  disobeying  order,  1873, 
1896. 
When,  where,  and  how  taken,  1897. 
examination  de  bene,  1897. 
of  prisoner,  1897. 
by  consent,  1898. 
Manner  of  taking  and  returning,  1898. 
function    of    judge    or    commissioner, 

1899. 
competency  of  evidence,  1898. 
filing  testimony,  1899. 
waiver  of  formalities,  1901. 
how   objections  taken,   1899. 
returning     deposition     for     correction, 

1899. 
the  certificate,  1898. 
irregularities  waived,   1899. 
When  to  be  read  in  evidence,  1900. 
application  to  special  proceedings,  ex- 
ecutors, administrators,  legal  rep- 
resentatives and  privies  in  interest, 
1900. 
witness  unable  to  attend  trial,  adverse 

party,  1901. 
to  be  used  on  motion;  order,  affidavit 

and  proceedings,  1903. 
construction  and  application  of  section 

as  to  use  of,  on  motions,  1903. 
change  of  parties,  1900. 
effect    of    omitting    cross-examination, 

1900. 
is  evidence  for  either  side,  1901. 
suppressing,  1902. 
error,  etc.,  effect  of,  1901. 
effect  of  reading  part,  1901. 
proof  of  witness's  inability  to  attend, 
1901. 
conditions  of  competency,  1901. 
documents  proved  de  bene,  1902. 
Effect  of  deposition,  1902. 
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double  examination,  1903. 
original  affidavits,  evidence,  1903. 
Deposition  to  be  used  on  motion,  1903. 
scope  of  section,  1903. 
applicant  must  be  party,  1904. 
when  motion  deemed  pending,  1905. 
the  affidavit,  1904. 
refusal  to  make  affidavit,  1905. 
waiver  of   presentment  of  affidavit, 

1905. 
setting  aside  order,  1905. 
the  examination,   1905. 
where  witness  may  be  compelled  to  at- 
tend, 1905. 
Depositions  taken  without  the  State  for 
use  within  the  State,  1906. 
where  commission  may   issue,   1906. 
should  be  applied  for  promptly,  1910. 
witnesses  to  be  named,  1911. 
the  affidavit,   1909. 
commissioners,  1911. 
how    and    upon    what   terms   granted, 
1912,  1913. 
referee  cannot  issue  it,  1912. 
who  examined,  1913. 
nature  of  issue,  1912. 
res  judicata,  1912. 
ordinarily  granted  of  course,  1912. 
stay,  1913. 

may  require  security,  1913. 
second  commission,  1913. 
order  made  by  judge,  1913. 
the  seal,  1911. 
appealable,   1912. 
interrogatories,  how  settled,  1913,  1915. 
interrogatories   to  be   annexed;    direc- 
tions for  return,   1914. 
papers  annexed,  1914. 
in  city  court  of  New  York,  4685,  4686. 
Open  commissions  and  oral  examination, 
1916,  1917. 
order  directing  depositions  to  be  taken, 

1921. 
commission  to  examine  upon  oral  ques- 
tions, 1916. 
when   open    commission   may  issue  or 

depositions  be  taken,  1917. 
satisfactory  proof,   1919. 
affidavit,  when  insufficient,  1920. 
provisions  inapplicable  to  infants,  etc^ 
or  foreign  countries,  1920. 
notice    of    examination    upon    oral 
questions,  1920. 
before  whom  depositions  may  be  taken; 

notice,  1921. 
how  depositions  taken,  1921. 
Commission  or  order  to  take  depositions; 
how  executed  and  returned,  1922. 
delay  in  return,  1923. 
counsel  at  execution  of  commission, 

1922. 
withdrawal  of  interrogatories,  1923. 
papers  produced,  1922. 
omission  to  annex  statute,  1922. 
certificate  of  execution,   1923. 
amending  return,  1923. 
formal  matters  presumed,  1924. 
the  oath,  1924. 
deposit  in  post-offioe,  1924. 
signature  to  sheets,  1924. 
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Deposition — continued. 

certificate,  a  sufficient  return,   1924. 
return  by  agent,  1924. 
return  by  express,  1924. 
if  agent  is  sick  or  dead,  1924. 
filing  deposition  returned,  1925. 
commission,  etc.,  by  consent,  1925. 
where  return  to  be  kept;  parties  may 
inspect,  etc.,  1925. 
When  may  be  suppressed,  1925. 
motion  to  suppress,  1926. 
reissue  of  deposition  after   suppres- 
sion,   1927. 
when     suppressed,     and    when    not, 
1927,  1928. 
When  may  be  read  in  evidence,  1929. 
leading  questions,  1930. 
where  not  fully  answered,  1928. 
answers  referring  to  others,  1930. 
the  general  interrogatory,  1929. 
irresponsive  answer,  1930. 
objections  must  be  specific,  1930. 
objection,  when  taken,  1930. 
cross  interrogatories  fall  with  direct, 

1930. 
impeaching  witness,  1929. 
competency  of  witness,  1929. 
effect  of  return  of  witness,  1930. 
effect    of    amendment    of    pleadings, 
1929. 
Miscellaneous  provisions, 
when  interrogatories  and  depositions  in 

foreign  language,  1931. 
amount  of  costs  on  procuring,  1931. 
taxing  disbursements  for,  4831. 
letters  rogatory,  1931. 

in  proceedings  to  discover  death  of 
life  tenant,  3709. 
Depositions  within  the  State  for  use  with- 
out the  State,  1931. 
in  what  cases  deposition  may  be  taken 

1931. 
subpoena  to  witness,  1932. 
taking  and  return  of  deposition,  1934. 
witness's  fees,  4898. 
Deposition  in  justice's  court. 
fees  on  a  commission  4903. 

Depreciation  of  assets. 

liability  of  executor,  etc.,  for,  4344. 

Deputy-clerk. 

of  city  court  of  New  York,  120. 
Deputy-sheriff. 

process   in   replevin   against,   need  not 

be  delivered  to  coroner,  74. 
time  within  which  action  against,  to  be 

brought,  179. 
what  is  official  duty,  241. 
not   to    be   a    purchaser   at   execution 
sales,  2862. 
Descent  cast. 

not  affect  right  of  possession,  153. 
Designation. 

of  person  to  be  served  during  resident's 

absence,  281. 
by    railroad    and    express    companies, 
4534,  4535. 
Destroyed  notes.     See  Lost  notes. 
Destroyed  will. 

how  proved,  4046. 

Detaining  personal  property. 

time  for  bringing  action  for,  177.     See 
Replevin. 


Determination. 

on  certiorari  defined,  3643. 
of  conflicting  claims  to  real  property. 
See  Claims. 

Devisees. 

action  against,  3367. 

when  can  be  maintained,  3366. 

must  be  joint,  3368. 

recovery  apportioned,  3368. 

when  had,  3369. 

prior  recoveries  deducted,  3369. 

complaint  to  describe  lands,  3370. 

when    judgment    satisfied    from    land, 

3370. 

judgment  when  land  aliened,  3370. 

preference   of   claims   against,    3371. 

defense  of  other  existing  claims,  3371. 

other  claims  paid,  3371. 

effect  of  infancy,   3371. 

one    action    where    defendant    is    heir, 
legatee,  etc.,  3371. 

as  plaintiffs,  329. 

complaints  in  actions  against,  587. 

failure  to  join  as  plaintiffs,  when  de- 
murable,  708. 

See  also  Newt  of  kin. 
Difficult  cases. 

additional   allowances   to  either   party 
in,  4749. 
Dilatory  defenses. 

how  pleaded,  750. 

to  be  verified,  872. 
Directing  verdict. 

nonsuit,  2047  to  2077 
See  Trial. 
Directors. 

limitation  against  directors  and  stock- 
holders   of   moneyed    corporations, 

defendants  in  actions  by  and  against 
directors  and  stockholders,  355  to 
360. 
complaint  in  actions  against,  560  to  563. 

in  actions  by,  563  to  567. 
jury    trial    in    action    for    negligence, 

1966. 
compulsory   reference  of  issues  in  ac- 
tions against,  2310. 
examined  before  trial,  1838. 
Disability. 

app.  div.  justice,  96. 
county  judge,  130. 
surrogate,  3902  to  3906. 
under  statute  of  limitations,  153. 
Disagreement. 
of  jury,  2130. 
on  special  questions,  2375. 
discharge  of  jury  for,  2371. 
Disbarment. 

See  Attorneys   and  counsellors-at-lau>. 
Disbursements  included  in  costs. 
specified,  4826,  4827. 

See   also   Costs;   Costs,   tarna- 
tion of. 
Discharge. 

of   prisoner  by   attorney,   whether   de- 
fense to  an  action  for  escape,  68. 
of  trustees  in  supreme  court,  92. 
discharge  under  insolvent  or  bankrupt 
act,  797. 
whether  can  be  availed  of  on  motion, 
1599. 
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Discharge — continued. 

of  insolvent,  how  pleaded,  971. 
setting  up  discharge  in  bankruptcy  by 

supplemental  answer,   1058. 
of  privileged  person  from  arrest,  1134. 
from  arrest  on  giving  bail  or  deposit, 

1152. 
of  bail,  1162  to  1167. 

See  Arrest. 
of  attachment  at  defendant's  instance, 
1392. 

See  Attachment. 
of  receiver,  1432  to  1435. 

See  Receiver. 
by  bringing  money  into  court,  1557. 
of   judgment -debtor  in  justice's  court, 

4611. 
writ  of,  abolished,  3517. 

Discontinuance. 

none  by  reason  of  vacancy  in  office  of 

judge,  20. 
power  of  attorney  to  give,  37. 
is  a  final  determination,  2386. 
must  be  order  for,  4839. 
of  course  on  payment  of  costs,  4842. 
without  costs,  4842. 
after  defense  of  infancy,  4843. 
after  insolvent  discharge,  4844. 
after  counterclaim,  4844. 
another  action  pending,  4845. 
time  of,  4845. 
condition  of,  4845. 
costs  paid  on,  4846. 
appeal  from  order  on,  4847. 
before  notice  of  retainer,  4845. 
effect  of,  4847. 
setting  aside,  4847. 

costs   after,   on   answer   of  title,   4736. 
additional  allowance  on  discontinuance, 

4806. 

See  Costs. 
in  justice's  court,  4591. 

Discovery. 

subsidiary  action  for,  abolished,  3441. 
of   death   of   tenant   for   life,   3708   to 

3711. 
proceedings  by  executor  or  administra- 
tor to  discover  assets,  4199,  4200. 
See     Supplementary    proceed- 
ings. 

Discovery  of  books  and  papers. 

Court  may  direct,  1667. 

extended  to  any  article  or  property, 
1667. 

construction  and  application  of  sec- 
tion as  to  discovery,  1667. 

or  inspection  where  allowed  or  not, 
1671,   1684,    1687. 

general  rules  and  principles,  1669. 

applies    to    surrogate's    court,    3928. 

examination  of  party  and  discovery, 
1676. 

books  of  corporation,  1675. 

mode  of  inspection,   1676  to  1682. 

may  order  deposit,  1675. 

distinction  of  remedies,  1676. 
Rules    to    prescribe    the    cases    of,    etc., 
1676. 

effect  of  rules,   1676. 
Petition  for,  1677. 

general  rules  and  principles,  1677. 


Discovery  of  books  and  papers — contin- 
ued* 

scope  of  section,  1667. 

the  applicant,  1678. 

one  not  a  party,  1682. 

by  attorney,  1687. 

not  a  right,  but  rests  in  discretion* 
1681. 

when  premature,  1679,  1689. 

must  be  demand.  1678. 

how  application  made,  1678. 

when  made,  1682. 

renewal  of,  1679. 

laches,   1678. 

for  what  purpose  order  may  be  made, 
1683. 

whether    confined   to   his   own   title, 
1684. 

to  discover  parties,  1687. 

partnership  books,  1682,  1687,  1688. 

books,    etc.,    must   contain    evidence, 
1679. 

instrument  sued   on,   1686. 

facts  must  be  set  out,  1683. 

stating  conclusions,  1689. 

necessity  must  be  shown,  1679. 

effect  of  duplicate  papers,  1686. 

possession  must  be  shown,  1683. 

information  must  be  material,  1679. 

documents  must  be  designated,  1682. 

must   be   shown   that   books   contain 
pertinent   evidence,    1679   to   1684. 

referee's  certificate,   1687. 

verification,  1683. 

further  discovery,  1681. 
Order,  form  and  contents,  1681. 

order  too  broad,  1682. 

service  of  order,  1682. 

expense  of  compliance,  1681. 

when  and  by  whom  vacated,  1689. 

set  aside  for  defective  service,  1665. 

proceedings    upon    return    of    order, 
1690. 

penalty  for  disobedience,  1690. 
in  judgment-creditor's  action,  3406. 
effect  of  papers,  etc,  produced,  1691. 
instances  where  granted,  1684  to  1687. 
instances  where  refused,  1687  to  1689. 
Dismissal. 

of  complaint,  effect  of,  2428. 

for  neglect  to  serve  summons,  1721. 

for  neglect  to  proceed,  1722  to  1728. 
of  appeal,  2730. 

Disposal  of  property. 

allegations  as  to,  on  procuring  attach- 
ment, 1322  to  1331. 
See  Attachment. 
Dispossess.     See  Summary  proceedings  to 
recover  possession  of  real  property. 

Disputed  claims. 

against  decedent's  estate;  reference  of, 
4224  to  4233. 

Dissolution  of  corporation. 

as  affecting  pending  actions,  1561. 
of  unincorporated  associations,  3449. 
and  distribution  of  assets,  3327. 

See     Corporation;    Voluntary 
dissolution    of    corporation. 

Distinct  parcel. 

of  real  property  defined,  4908. 

Distribution  of  decedent's  assets.     See 
Decedents9  estates. 
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District-attorney. 

apply  for  State  writ,  3489. 

notice  to,  on  producing  certain  prisoner 

to  testify,   3493. 
when   act  as  surrogate,    3903. 

Divorce,  action  for,  3255  to  3268. 
When  maintainable. 

only  for  adultery,  3255. 

none  for  fraud,  3256. 

none   by   consent,   3261. 

intervening,  3256. 

service  by  publication,  310. 
Pleading  a. 

verification  of,  in  divorce,  909. 

complaint,   3256. 

not  unite  adultery  and  cruelty,  3298. 

sufficiency  of  allegations  in,  3299. 

supplemental,    1054,   1058,   3256. 

answer  and  mode  of  trial,  3256. 

co-respondent  impleaded,  3256,  3257. 

general  rules  and  principles,  3257. 

Foreign  divorce,  3260. 

costs  against  co-respondent,  3261. 

affirmative  defense,  3261. 

adultery  after  action  brought,  3261. 

answer  need  not  be  verified,  3256. 
Defenses. 

counterclaim,  851. 

verification  of  answer  containing  coun- 
terclaim,   3256. 

prior  judgment  against  plaintiff,  3256. 

connivance,  3265. 

condonation,  3265. 

recrimination,  3265. 

pleadings    and    practice    in,    3298    to 
3302. 
Alimony  temporary,  3279  to  3296. 

court  may  order,  3279. 

in  action  to  annul,  3284. 

in  divorce,  3284,  3285. 

in  separation,  3286. 

marriage  must  be  proved,  3288. 

when  granted,   3284. 

reference  as  to,  3289. 

granted  on  condition,  3289. 

amount  of  temporary,  3289. 

increase  of,  3290. 

when  ceases,  3292. 

time   of   application   for,    3293. 

security  for,  3306. 

how  payment  enforced,  3306. 
Alimony j  permanent,  3291. 
Counsel  fees  alone,  3287. 
Trial. 

mode   of,   3261. 

by  jury,  of  issue  of  adultery,  3261. 

designation  of  referee,  3262. 

reference,  3262. 

revoking  reference,  3264. 

default,  3264. 

proof,  3265. 

parties  as  witnesses,  3265. 

new  trial,  3265. 

residence,  as  to  place  of,  2146. 

what  bars  divorce,  3301. 
Judgment  in,  3265. 

by  default,  3264. 

regulations  and  effect  of,  on  wife's  ac- 
tion.  3267. 
maintenance  of  children,  3267. 
parties'   property  rights,  3267. 


Divorce,  action  for — continued. 

restoration  of  separate  estate,  3267. 
regulations  and  effect  of,  in  husband's 
action,  3268. 
parties'  property  rights,  3268. 
may  award  costs  to  either  party,  3279. 
include  alimony,  3279. 
regulate  as  to  care  of  children,  3302. 
vacating,  3301. 

by  default,  what  necessary  for,   3312. 
limitations    as    to    interlocutory    and 

final   judgments,    3312. 
application  for,  2447. 
enforced,  2457. 
effect  of,  upon  dower,  3054. 
when  refused  though  adultery  proved, 
3265. 
Vacating  judgment,  3301. 
Miscellaneous  provisions. 
not  maintainable  for  fraudulent  repre- 
sentations, 3256. 
legitimacy  of  children,  where  wife  sues, 

3267. 
legitimacy  of  children,  where  husband 

sues,  3268. 
when  married  woman  deemed  resident, 

3279. 
custody,  care,  and  education  of  children, 

3302. 
foreign  divorce,  3260,  3297. 
amendment  as  to  children,  3302. 
custody  and  maintenance  of  children; 
construction    and    application    of 
section,  3303. 
arrest  in,  1108. 

See  Marriage,  action  to  annul; 
Separation,  action  for. 
Docket. 

right  to,  2462. 

amend,  1522. 

of  judgment,  how  cancelled,  2473. 

entry  in,   to  preserve  lien  after  sale, 

2930. 
entry  of  satisfaction  in,  2474  to  2477. 
entry  of   return   of  execution  unsatis- 
fied, 2481. 
of  reversed  or  modified  judgments  can- 
celled, 2482. 
vacating  satisfaction,  2477. 
satisfaction  by  arrest,  2476. 
extent  of  satisfaction,  2477. 
satisfaction  by  corporation,  2475. 
of  judgment,  court  controls,  2482. 

See  Judgment. 
of  justice,  evidence,  1945. 
transcript  of,  1946. 
of  adjoining  State,  1949. 
of    decree    for    money    in    surrogate's 
court;  how  docketed,  3942. 
effect  of  docketing,  3942. 
of  judgment  in  justice's  court,  4607. 
of  justice  of  peace,  4671,  4672. 
Docket-books. 

clerks  to  keep,  2459,  2464. 
what  to  contain,  2462. 
to  the  public,  2464. 
Docketing  judgment,  2462. 
practice  respecting,  2462. 
See  Judgments. 
Documentary  evidence. 

certain    official    certificates,    evidence, 
1935. 
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Documentary  evidence — continued. 

certificates  to,  etc,  on  file,  1935. 

notary's  certificate;  protest,  etc.,  1935. 
notary  must  present  in  person,  1937. 
date  unimportant,  1936. 
requisites  of  certificate,  1938. 
effect  of  certificate,  1936. 
reputed  place  of  residence,  1938. 
who  is  party,  1937. 
affidavit  of  defendant,  1936. 

notary's     protest     and     memorandum, 
1938. 
best  evidence  to  be  produced,  1938. 
entries  by  clerk,  1938. 

certificate  of  notary  as  to  notes  and 
bills;  construction  and  application 
of  section,  1936. 

copy  of  designation  of  person  upon 
whom  to  make  service,  1940. 

recital  in  order,  resolution  or  record 
of  public  officers,  etc.,  1940. 

extracts  from  books  and  records  of 
comptroller's  office,  1941. 

proof  of  colonial  statutes,  1946. 

weather  observations,  1948,  1955. 

certificate  of  U.  S.  consul,  1952. 

in  actions  to  recover  possession  or  to  de- 
termine title  to  unoccupied  lands, 
1953. 

surrogate's  files  and  certificate,  1954. 

determining  age  of  child,  1954. 

of  written  instruments  when  there  are 
subscribing  witnesses,  1954. 

proof  of  presentment,  etc.,  of  foreign 
bills,  1938. 
presumption  of  validity,  1938. 
what  must  appear,  1939. 

affidavit  of  printer,  etc.,  in  evidence, 
1939. 

affidavit  of  service  of  notice,  1939. 

marriage  certificate,  1939. 

book  of  foreign  corporation,  1939. 

copy  of  original  book,  1940. 
how  copy  to  be  verified,  1940. 

proof  of  a  document,  executed  or  re- 
maining in  public  office  in  the 
State,  1941. 

statutes,  etc.,  how  proved,  1941,  1946. 

copies  of  records  and  papers  in  certain 
offices;  presumptive  evidence,  1941. 

copies  of  papers  filed  with  town  clerk, 
1943. 

conveyance,  when  acknowledged,  or  rec- 
ord or  transcript,  1944. 

such  evidence  may  be  rebutted,  1944. 

what  instruments  may  be  acknowl- 
edged, 1945. 

justice's  docket  and  transcript,  evi- 
dence before  him,  1945. 

transcript  from  justice's  docket,  evi- 
dence generally,  1945. 

other  proof  of  proceedings  before  jus- 
tice, 1946. 

ordinances,  etc.,  of  cities,  villages,  etc., 
1946. 

map,  surveys,  and  records  in  public 
offices  in  N.  Y.  city,  1952. 

proof  of  a  document,  remaining  in  a 
court,  or  public  office  of  the  United 
States,  or  executed,  or  remaining 
without  the  State,  1946. 


Documentary  evidence — continued. 

statutes  of  other  States  and  countries, 
1946. 

copies  of  records  of  United  States 
courts,  1948. 

record  of  bill  of  sale,  etc.,  of  vessels, 
1949. 

conveyance  of  land  without  the  State, 
1949. 

transcript  of  docket,  etc.,  of  justice  of 
adjoining  State,  1949. 

such  transcript;  how  authenticated, 
1950. 

other  proof,  1950. 

proof  may  be  rebutted,  1950. 

copies  of  records  of  courts  of  foreign 
countries,  how  authenticated,  1950. 

other  proof,  1951. 

this  article  does  not  declare  effect  of 
record,  etc.,  1952. 

documents  from  foreign  countries,  how 
authenticated,  1952. 

miscellaneous  provisions  generally  ap- 
plicable, 1953. 

form  of  certificate  to  copies,  1953. 

certificate  to  be  sealed,  1953. 

qualification  of  last  section,  1953. 

surrogates,  clerks,  etc.,  to  search  files 
and  to  certify,  1954. 

saving  clause,  1956. 

not  received  at  trial  "subject  to  objec- 
tion," 2029. 

Domestic  animals. 

complaint  in  action  for  injuries  by, 
599. 

Domestic  corporation. 

denned,  4908. 

jurisdiction  of  county  court,  130. 
summons,  personal  service  upon,  282. 
See  also  Corporations. 

Domicil. 

defined,  3884. 

Double  commissions. 

of  testamentary  trustees,  4462. 

Double  costs,  4836. 

See  Costa. 

Double  statement. 

in  pleading,  667. 

Dower,  3035  to  3062. 

limitation  of  action  for,  3035. 
who  must  be  defendants  in,  3036. 
who  may  be  defendants  in,  3036. 
defendants  claiming  in  severalty,  3036. 
Damages;  where  husband  dies  seized,  how 
estimated,  3037. 
in  other  cases,  3037. 
defendant  not  occupying,  not  liable 

for,  3038. 
against  heir  of  husband,  3038. 
assignment  of  dower  a  bar,  3038. 
recovery   of   dower   against   infant  by 
default,  3038. 
Complaint  for,  3038. 
pleadings  and  practice,  3038. 
counterclaim,  851. 
right  to  and  proof,  3039. 
what  bars  dower,  3044. 
effect  of  wife's  conveyance,  3045. 
conveyance  by  husband  before  marriage, 
3046. 
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Dower — continued. 

cannot  be  conveyed   during  husband's 

life,  3046. 
will,    acceptance    of    provisions    under, 

3047. 
election,  3049. 

mortgage  as  affecting  dower,  3062. 
divorce;  effect  of,  3064. 
actions  connected  with  dower,  3066. 
marriage  annulled,  3066. 
place  of  trial,  2136. 
triable  by  jury,  1960. 
preference  on,  1662. 
interlocutory  judgment;  its  form,  3066. 
oaths  of  commissioners  or  referee.    New 
commissioners,  3066. 
mode  of  procedure,  3066,  3067. 
meetings  and  report  of,  3067. 
new  commissioners  or  referee,  3068. 
fees  and  expenses,  3068,  4884. 
costs,  3068,  4783. 
final  judgment,  3068. 

enforced  by  execution,  2466. 
security  or  stay  on,  1262. 
installments  of  dower,  actions  for;  in- 
crease or  decrease  of  value,  3069. 
junior  incumbrances  not  affected  by  ad- 
measurement, 3069. 
appeal,    when    not   to    stay   execution, 

3069. 
gross    sum,   acceptance   of,   in   lieu   of 
dower,  3069. 
leave  to  pay,  3060. 
sale,  interlocutory  judgment  for,  3061. 
consent  to  take  lot  in  lieu  of  dower, 

3061. 
liens    ascertained   before   sale   ordered, 

3061. 
sale  where  prior  lien  exists,  3062. 
report  of,  3062. 
final  judgment  after,  3062. 
proceeds ;  care  and  distribution  of,  3062. 
costs,    widow    when    chargeable    with, 

4783. 
appeal  from  order  to  admeasure,  2716. 
receiver  in,  1416. 
property  partitioned,  3023,  3024. 

See  Partition. 
on  sale  of  decedent's  real  estate,  4438. 
Drainage. 

jurisdiction  of  county  courts,  or  pro- 
ceedings under  swamp  drainage 
act,  128. 

Drunkards. 

service  of  summons  upon,  274. 
capacity  of,  to  sue,  383. 
may  be  sued,  364. 

appointment  of  committee  for  habit- 
ual, 3712. 

See  Committee;  Conveyance  of 
infant,  lunatio,  idiot,  or 
habitual  drunkard's  lands. 

Drunkenness. 

as  affecting  capacity  to  make  a  will, 
4069. 

Duces  tecum. 

subpoena,  1829,  1834. 

Duly. 

in  pleading,  607,  970. 

Duress. 

annulment  of  marriage  for,  3246,  3263. 


Earnings. 

whether  can  be  reached  in  supplemen- 
tary proceedings,  3828,  3861. 

Ejectment,  2943  to  2978. 

who    can    and    who    cannot    maintain, 
2944  to  2949. 

general  rules  and  principles,  2946. 
judgment  as  bar,  2948. 
damages   not   separate  cause   of  ac- 
tion, 2948. 
by  husband  and  wife,  2948. 
joint  plaintiffs,  2948. 

for  what  ejectment  lies,  2949,  2960. 

what  necessary  to  maintain  the  action, 
2960  to  2963. 
notice  to  quit,  2963. 

receiver  and  injunction,  2953. 

damages,  2944,  2953. 

mortgages  cannot  maintain,  2954. 

for  dower  abolished,  2964. 

by  tenants  in  common,  2955. 

by  grantee  in  grantor's  name,  2956. 
Who  defendants,  2957. 

change    of    occupancy   pending    action, 
2958. 
what  is  a  defense,  2959  to  2961. 

landlord  or   reversioner   as   defendant, 
2961. 
Ejectment  for  rent,  2962. 

notice  of  re-entry,  2963. 

payment  or  tender  in,  2963. 

judgment  to  Btate  rent  due,  2963. 

right  to  pay  after  possession  delivered, 
2963. 

return  of  possession,  2964. 

set-off  of  income  on  return  of  possession, 
2964. 
Pleadings  and  procedure,  2964  to  2968. 

irrelevant  allegations,  1074. 

complaint,  2964. 

damages,  2967. 

description  of  the  property,  2967. 

what  united  in  complaint,  2966. 

defective  complaint,  2967. 

answer,  2967. 

when  authority  to  bring  action  may  be 
demanded,  2968. 

order  for  production  of  authority,  2969. 

what  sufficient  authority  to  bring  ac- 
tion, 36,  2969. 

jury  trials  in,  1965,  1968. 

proof  in   action  by  joint  tenant,  etc., 
2969. 

severance  of  action;  election  by  plain- 
tiff, 2970. 

ejectment,  for  rooms  in  one  building, 
2970. 

to  be  tried  by  jury,  1960. 

place  of  trial,  2136. 

interpleader  in,  1705. 
Verdict  or  report  to  specify  estate,  2970. 

expiration  of  title  pending  action,  2972. 

abatement,  2972. 

effect  of  judgment  after  trial,  2973. 
without  trial,  effect  of,  2974. 

judgment  by  default,  2435. 

effect,  on  possession,  of  vacating  judg- 
ment, 2974. . 
discontinuance,  2975. 

what    damages    recoverable;    improve- 
ments as  set-off,  2975  to  2978. 
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Ejectment — continued. 

security  on  injunction  staying  proceed- 
ings, 1262. 
Execution,  2971. 
reversioner's   action   after  tenant's  de- 
fault, 3190. 
special  proceedings  to  recover  real  prop- 
erty, 3192. 
final   order  in   proceedings  to  discover 
life  tenant,  not  conclusive  in,  3711. 
Election. 

of  remedy  as  affecting  complaint,  461 

to  466. 
between  provisional  remedies,  1454. 
motion  to  compel,  between  causes  of  ac- 
tion, 1599. 
of  cause  of  action  at  trial,  1998. 
Election  day. 

service  of  summons  on,  278. 
Electors. 

privileged  from  arrest  on  election  day, 
1135. 
Eminent  domain. 

jury  trial  on  ascertainment  of  damages, 

1965. 
right  of,  4920. 

See  also  Condemnation  law. 
English  language. 

to  be  used  in  writs,  process,  and  pro- 
ceedings,  19. 

Enlargement  of  time. 

before  expiration,  1642. 

when  cannot  be,  1645. 
Entry  of  judgment. 

what  is,  2449. 

compelling,  2451. 

staying,  2452. 

See  Extension  of  time. 
Equitable  conversion. 

effect  of,  on  assets  in  executor's  hands, 
4214. 
Equitable  defenses,  786  to  788. 

See  Answer. 
Equitable  relief. 

complaint  in  actions  for,  619. 
Equity. 

distinction  between  suits  in  equity  and 
actions  at  law  abolished,  4906. 
Equity  actions. 

triable  by  the  court,  1970. 

judgment  in,  2397. 
Equity  of  redemption. 

when  not  to  De  sold  under  execution, 
2905. 
Erasures. 

in  wills,  4097. 
Erie  County. 

motion  in,  where  to  be  heard,  1618. 

Error. 

in  legal  proceedings,  how  cured,  1455. 
in    fact,    setting    aside   judgment    for, 

2520. 
writ  of,  abolished,  2523. 
disregarded,  1456. 

Escape. 

what  is  and  is  not,  66  to  68. 
distinction  between  voluntary  and  neg- 
ligent, 66. 
consequences  of  voluntary,  66. 

negligent,  66. 
from  jail  limits,  66. 
defense  to,  67,  68. 


ipe— continued. 
discharge  by  court,  67. 

attorney,  68. 
extent  of  liability  for,  68. 
answer  in  action  for,  810. 
judgment  evidence  against  sureties,  71. 

evidence  of  damages,  72. 
defense  of  sheriff  in,  73. 
stay  in,  72. 

when  coroner  liable,  75. 
limitation  of  action  for,  178. 
new  execution  may  issue  against  debtor 

after,  2941. 
when  affidavit  to  procure  discharge  is  a 

defense  to  action  for,  4612. 

See  also  Jail  liberties;  Sheriff. 

Escheat. 

action  to  recover  property  escheated  or 
forfeited  for  treason,  3485,  3486. 
Evasive  denials. 

on  application  to  vacate  injunction  or- 
der, 1278. 

Evidence. 

relevancy  and  pertinency  of,  2015. 

cumulative  and  irrelevant,  2016. 

disclosing  object  of,  2016. 

what  admissible  under  general  denial, 
766  to  771. 

what  not  admissible  under  general  de- 
nial, 771  to  775. 

what  not  admissible  to  prove  affirma- 
tive defense,  781,  783. 

of  payment,  793  to  795. 

admissible  under  certain  averments, 
888. 

pleading  as,  2008. 

pleading,  cannot  be  used  as  evidence 
against  party  in  criminal  action, 
908. 

verification  as,  908. 

in  libel  and  slander,  993  to  996. 

what  deemed  a  failure  of  proof,  1030. 

requiring  admission  of  genuineness  of 
paper  before  trial,  1546. 

seal  as,  1822. 

general  provisions  as  to,  1731  to  1956. 

offer  of  judgment  not,  1547  to  1550. 

exhibiting  person  to  jury,  2020. 

taken  where  actions  have  been  consoli- 
dated, 1702. 

deposition,  when  may  read  in,  1900  to 
1906,  1929,  1930. 

burden  of  proof,  2009. 

judicial  notice,  2009. 

admissibility  governed  by  pleadings  as 
they  are,  2013. 

order  of  proof  on  trial,  2007. 

effect  of  stipulation  as  to,  2012. 

when  subscribing  witness  need  not  be 
called  at  trial,  2026. 

to  prove  handwriting,  2029. 

of  non-residence,  1317. 

in  appellate  court,  2794. 

parol,  to  prove  contents  of  lost  note, 
etc.,  3444. 

effect  of  judgment  as,  against  joint 
debtor  not  served,  3465. 

papers  in  foreclosure  by  advertisement, 
as,  3786. 

answers  in  supplementary  proceedings 
restricted  as,  3848. 
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Evidence — continued. 
striking  out,  2040. 
waiver  of  objection  to,  2039. 
objections  to,  how  to  be  made,  2032  to 

2040. 
referee  reserving  decision  as  to  admissi- 
bility of,  2174,  2178. 
rulings  of  referee  upon,  2325. 
appeal  from  orders  as  to,  2710. 

See  Trial,  conduct  of. 
no  witness  to  be  excluded  by  reason  of 

interest,  1731. 
conviction    for    crime,    not   to   exclude 

witness;    proving  conviction,   1798. 
When  party  or  interested  person  cannot 

be  examined  as  to  transactions  with 

deceased,  1731  to  1791. 
intention  of  the  section,  1733  to  1739. 
what  is  a  trial,  1739. 
transfer  tax,  1738. 
witness  entitled  to  be  sworn,  1738. 
error  immaterial,  1736. 
form  of  question,  1736. 
form  of  objection,  1736. 
ground  of  objection  must  appear,  1737. 
general  objection  is  unavailing,  1737. 
facts  as  exist  when  offered  govern,  1736. 
time  of  objection,  1737. 
waiver  of  objection,  1737,  1739. 
waiver  of  the  statute,  1739. 
who  may  take  objection,  1738. 
strike  out,  1738. 
who  disqualified,  1739  to  1768. 
who  is  person  interested  in  the  event, 

1739  to  1752. 
donee,  1742. 

mother  of  adopted  child,  1746. 
officer  of  association,  1747. 
payee,  1747. 
possession,  1747. 
promissory  note,  indorsee,  1749. 
source  of  title  of  party  or  person  inter- 
ested, 1752  to  1768. 
party  defendant  in  action  to  establish 

partnership,  1754. 
party,  maker  of  note,  1754. 
predecessor,    executor   as   to   successor, 

1755. 
predecessor,  husband,  1755. 
predecessor,  mortgagor,  1756. 
predecessor,  releasor,  1756. 
subject  of  the  testimony,  1757  to  1781. 
what  is  personal  transaction,   1757  to 

1768. 
Claim    of    personal    transaction    allowed, 

1768  to  1776. 
accounting  of  executor,  1770. 
acts  and  appearance,  1770. 
address  of  letter,  1770. 
alteration  of  writing,  1770. 
attorney  and  client,  1770. 
consideration  of  deed,  1770. 
death  of  intestate,  1771. 
deed,  redelivery  of,  1771. 
demand,  1771. 
depositary  of  money,  1771. 
dowress,  testify  to  marriage,  1771. 
execution    of    agreement    by    witness, 

1771. 
execution  of  will,  1771. 
executor's  claim  against  testator,  1771. 


Evidence — continued. 

gift  causa  mortis,  1771. 

gift  inter  vivos,  1771. 

handwriting,  testifying  to,  1771. 

hiring  land,  1771. 

husband  and  wife,  gift  between,  1771. 

incident  of  interview,  1772. 

lost  agreement,  1772. 

mortgage,  delivery  of,  1772. 

marriage,  1772. 

mortgage  foreclosure,  1772. 

ownership  of  property,  1772. 

partition,  1772. 

partner  deceased  and  surviving,  1772. 

payment,  1772. 

physical  condition,  1773. 

physician,  1773. 

promissory  note,  action  on,  1773. 

sale  of  goods,  1774. 

services  to  decedent,  1774. 

silence  and  acquiescence,  1774. 

specific  performance,  1775. 

statement  on  delivering  deed,  1775. 

testamentary  capacity,  1775. 

usury  in  mortgage,  1775. 

in  note,  1775. 
value  of  services,  1776. 
witnessing  signature,  1775. 
writing  a  firm  name,  1776. 
Claim  of  personal  transaction  disallowed, 

1776  to  1781. 
acknowledgment  of  indebtedness,  1777. 
age  of  decedent,  1777. 
attorney  and  client,  1777. 
bailment,  number  of  articles,  1777. 
bank  deposit,  1778. 
deed,  action  to  annul,  1778. 
deposition,  1778. 
disposition  of  money,  1778. 
gift  inter  vivos,  1778. 
handwriting,  testifying  to,  1778. 
immaterial,  1779. 
indorsement,  1779. 
inducement    to    amicable     foreclosure, 

1779. 

knowledge,  1779. 

name  on  bonds,  1779. 

partner,  surviving  and  deceased,  1779. 

partners,  both  deceased,  1780. 

payment,  1780. 

physician's  books,  1780. 

possession  in  partition,  1780. 

possession  of  deed,  length  of,  1780. 

promissory  note,  action  on,  1780. 

providing  maintenance,  1780. 

receipt  of  paper,  1781. 

taking  money,  1781. 

third    person,    transaction    by   witness 

through,  1781. 
value  of  services,  1781. 
administrator,  1781. 

when  not,  1781. 
executor,  proponent  of  will,  1781. 
next  of  kin,  1782. 
partner,  1782. 
assignee   (old  Code),  who  was,  1782, 

of  check,  1782. 

of  lessee's  executrix,  1782. 

of  mortgage,  1782. 
claim  to  derive,  sufficient,  1782. 
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Evidence — continued. 

contract  to  farm  on  shares,  title  under, 
1782. 

executors,  title  derived  through,   1782. 

grantee  of  land,  1783. 

holder  of  note,  1783. 

immediate     derivation     not     essential, 
1783. 

indemnitors,  1783. 

insurance  policy,  life,  title  to,  1783. 

judgment  creditor  derives  from  whom, 
1783. 

moneys  received,  title  to,  1783. 

railroad  corporation,  1784. 
Exception  to  the  incompetency,   1784  to 
1791. 

admissions  of  adversary's  grantor,  1784. 

concerning  a  transaction,  what  is,  1784. 
the  same  transaction,  etc.,  1785. 

contradicting  adversary's  witness,  1786. 

cross-examination  of  adverse  party,  ef- 
fect of,  1786. 

death,  action  for  causing,  1787. 

declarations  of  decedent,  1787. 

disinterested    witness,    effect    of    testi- 
mony of,  1787. 

documentary  evidence,  effect  of,  1787. 

exception  negatived,  1788. 

executor's  accounting,  1788. 

handwriting  of  decedent,  1788. 

in  his  own  hehalf,  1788. 

indebtedness  of  decedent,  1789. 

indirect  testimony,  effect  of,  1789. 

intent  of  the  exception,  1789. 

mother  of  beneficiary,  1789. 

no  objection,  1789. 

other  facts,  effect  of  adverse  party  testi- 
fying to,  1789. 

part  of  transaction,  etc.,  effect  of  testi- 
fying to,  1790. 

party  called  by  adversary,  1790. 

payment,  denial  of,  1790. 

preliminaries  to  transaction,  1790. 

promissory  note,  1790. 

purpose  of  testimony,  1790. 

silence    of    adverse    party,    ineffectual, 
1791. 

testamentary  capacity,  17.91. 

testimony  of  the  deceased  person,  1791. 

will  contest,  1791. 

deriver  of  title,  1782  to  1784. 

exception  where  testimony  is  given  on 
the  other  side,  1784  to  1791. 
Testimony  of  party  dying  after  trial,  etc., 
1791  to  1794. 

lunacy  supervening  after  trial,  1794. 

effect  of  death  of  party  after  testimony 
given,  1793. 

deposition  taken  before  trial,  1793. 

different  action,  1794. 

identity  of  parties  and  issues,  1794. 
When   husband  and  wife  not  competent 
witness,  1795. 

where  applicable,  1795. 

husband  and  wife  as  witnesses  gener- 
ally, 1797. 

may  testify  in  favor  of  each  other,  1798. 

adultery,  1796. 

confidential  communications,  1796. 

attendance  for  identification,  1797. 
Clergyman    not    to    disclose    confession, 
1798. 


Evidence — continued. 
Physician  not  to  disclose  professional  in- 
formation, 1799  to  1807. 
scope  of  section,  1799. 
construction  and  object  of  section,  1799. 
expert  testimony,  1801. 
what  he  may  disclose,  1813,  1814. 
burden  to  prove  applicable,  1800. 
duly  authorized,  1801. 
the  employment,  1805. 
how  information  acquired,  1802. 
what  information,  1802,  1803. 
what  privileged,  1803. 
what  not  privileged,  1803. 
necessary  to  act,  1804. 
how  prove  necessary  to  act,  1804. 
hypothetical  question,  1802. 
objection  must  be  taken,  1805. 
partial  disclosure,  1805. 
when  relation  of  physician  and  patient 

exists,  1805. 
waiver  of  objection,  1807. 
who  may  waive,  1820. 
Attorneys  and  counsellors  not  to  disclose 

communications,  1807  to  1814. 
burden  of  proof,  1808. 
court's  province,  1808. 
title,  1811. 

cessation  of  the  relation,  1808. 
effect  of  disclaimer  of  relation,  1808. 
employment  by  communicant,  essential, 

1809. 
successive    employment    by    each    side, 

1809. 
two  or  more  clients,  1811. 
payment  of  fee  not  essential,  1809. 
litigation  not  essential,  1809. 
documents,  1808. 

proof  that  it  is  privileged,  1809. 
whose  privilege,  1810. 
test  of  privilege,  1810. 
presence  of  third  person,  1810. 
claim  of  privilege  in  testamentary  cases, 

1812. 
claim  of  privilege  allowed,  1813. 
claim  disallowed,  1813,  1814. 
death  of  client,  1813. 
dual  capacity,  1814. 
who  may  waive  privilege,  1817. 
what  is  waiver,  1817. 
what  is  privileged,  1810. 
probate  proceedings,  1812. 
communications    in    presence    of    third 

persons,  1808. 
application  of  §5  833  to  835,  1814. 
Waiver  of  client's  privilege,  1815  to  1817. 
amendment  valid,  1816. 
express  waiver,  what  is,  1816. 
extent,  1816. 
what  is  a  waiver,  1817. 
who  may  waive,  1817. 
Waiver   of   patient's    privilege,    1817    to 

1820. 
amendment  prospective,  1817. 
attorney's  authority,  1817. 
implied  waiver,  1818. 
insurance  application,  1818. 
irrevocable,  1818. 
knowledge,  how  acquired,  1818. 
subscribing  witness,  1818. 
subsequent  trial,  1818. 
what  is  a  waiver,  1818. 
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who  may  waive,  1820. 
when  witness  not  excused  from  testify- 
ing, 1820. 
answers  in  supplementary  proceedings, 
3848. 
evidence  of  party  may  be  rebutted,  1822. 
admission  by  member  of  corporation,  1822. 
seal,  when  presumptive  evidence  of  con- 
sideration, 1822. 
seal  as  evidence,  1822. 
survey  or  measurement  of  lands,  1825. 
oaths   and   affidavits   before   city   magis- 
trates and  police  justices,  1825. 
construction  and  application  of  section  as 
to    oaths    and    affidavits    without 
the  State,  1826. 
presumption   of    death    in   certain    cases, 

1823. 
presumption    of    death    generally,    1824, 

1825. 
proof  of  payments  by  a  municipal  corpo- 
ration,.  1954. 
comparison     of     disputed     and     genuine 

handwriting,  1955. 
proof   of    lost   execution    or    writ   under 

which  sale  made  by  sheriff,  1955. 
certificate  of  redemption  as,  2924. 
motion  for  new  trial  for  newly  discovered, 

2252. 
in   actions,  etc.,  involving  title  to  land, 
3192  to  3194. 
perpetuated    testimony    may    be    re- 
ceived, 3192. 
effect  of  documentary,  3193. 
mode      of      introducing      testimony, 

3193. 
application  to  perpetuate,  3193. 
contents  of  petition,  3193. 
appointment  of  referee;  notice,  3193. 
referee  to  take  deposition,  3194. 
examination;  deposition  to  be  signed, 

etc.,  3194. 
depositions  as  evidence,   3194. 
evidence  in  replevin,  3208. 
divorce,  3299. 
of  incorporation,  3316. 
in    actions    against   unincorporated   asso- 
ciations, 3448. 
imputing  unchastity  to  woman,  3435. 
in  quo  warranto,  3476. 
ex  parte  affidavit  as,  4597. 
Surrogate's    courts,    opening   decrees    for 
newly      discovered      evidence      in, 
3898. 
testimony  of  aged,  sick,  and  infirm  wit- 
nesses in,  3929. 
witnesses  to  will  not  disqualified,  3930. 
evidence  to  prove  wills,  4007  to  4044. 
proof  of  handwriting  to  establish  wills, 

4044. 
evidence  of  will  or  record  of,  4126. 
of  intestacy,  4159. 

on   accounting   in   surrogate's   court, 
4302. 
justice's  court,  entries  in  justice's  docket, 

4673. 
review  of  evidence  on  appeal  from  jury 
trial,  2822. 

See     also     Documentary     evi- 
dence; Tender. 


Examination. 

of  officer  refusing  to  give  certificate  on 
attachment,   1358. 

of  party's  person  before  trial,  1890. 

of  party  in  connection  with  discovery, 
1676. 

before  trial,  1834  to  1906. 

of  witness  not  a  party,  1837. 
See  also  Depositions. 

of  person  concealing  assets,  4202. 

of  executor,  4310. 

of  testamentary  trustee,  4445. 

of  guardian,  4504. 
Exceptions. 

to  findings  of  fact,  2173. 

to  refusal  to  find  as  requested,  2348. 

to  be  specific,  2380. 

when    may   be    filed    nunc   pro    tunc, 
2556. 

settled  by  judge  out  of  office,  20. 

necessity  of,  for  review  in  court  of  ap- 
peals, 2684. 

not    necessary    in    verdict    subject    to 
opinion  of  court,  2684. 

exception  not  argued,  2797. 

to  findings  on  trial  by  court  or  refer- 
ee, 2805. 

necessity  of,  on  appeal  to  app.  div.,  on 
trial  without  jury,  2803. 

what  rulings  may  be  excepted  to,  2172. 

when  necessary,  2172. 

when  not  necessary,  2173. 

unavailing  exception,  2173. 

"upon  the  trial,"  2173. 

after  close  of  trial  by  court  or  referee, 
2174  to  2178. 

exception,    when    required    and    when 
not,  2175. 

not  available  to  respondent,  2175. 

construction  of  exceptions,  2175. 

should  be  specific,  2175. 

exception  to  whole  finding,  2176. 

what  embraced  in,  2176. 

sufficiency  of,  2176. 

findings  not  excepted  to,  2177. 

time  to  serve,  2177. 

duty  of  clerk,  2178. 

exceptions    during   the   trial,   or   upon 
trial  by  jury,  2178. 

stipulation,  allowing  review,  2178. 

referee  reserving  decision  as  to  admis- 
sibility,   2178. 

ruling  excepted  to,  how  reviewed,  2178. 
Exceptions   ordered   heard   at   app.   div., 
2240  to  2243. 

when  order  may  be  made,  2241. 

contents  of  order,  2241. 

form  of  order,  2241. 

revocation  of  order,  2241. 

waiver  of  objection,  2241. 

motion  for  judgment  on  verdict,  2241. 

order  discretionary,  2241. 

who  make  and  print  case,  2241. 

what  brought  up  at  app.  div.,  2242. 

must  be  exceptions,  2242. 

amendment  not  granted,   2242. 

decision    of    appellate    division,    2242. 

order  at  appellate  division,  2242. 

whether  judgment  may  be  entered  be- 
low, 2243. 

judgment     is     of     appellate     division, 
2243. 
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Exceptions — continued. 

suspends  motion  for  new  trial  below, 

2243. 
costs  on,  4793. 
when  motion  for  new  trial  at  appellate 

division,  2243. 
upon  trial  before  surrogate,  3931. 
to  sureties  on  appeal,  2675. 

Excise  commissioners. 

actions  by,  398. 

Excise  law. 

permission  to  sue  under,  473. 
counterclaim  in  actions  for  violating, 
851. 
Execution  generally,  2839  to  2942. 

when    judgment    can    be    enforced    by, 
2455. 
To    whom   execution   directed;    sheriff   a 
party,  2839. 
direction,  2840. 

authority  of  deputy-sheriff,  2840. 
by  whom  issued,  2840. 
who  controls,   2840. 
against   married  women,  2842. 
against  overseer  of  poor,  2842. 
against  joint   debtors,   2840. 
death    of    plaintiff,   2841. 
motion  to  set  aside,  2841. 
in  N.  Y.  city  court,   122. 
to    sheriff    who    has    levied    attachment, 

1399. 
when  judgment  enforceable  only  against 

attached  property,   1399. 
time  of  receipt  indorsed,  2841. 
power  and  duty  of  attorney  to  issue,  39. 
whether  statute  of  limitations  applies 
to,  158. 
extinguishing  order  of  arrest,  1094. 
supersedeas,  unless  defendant  charged  in, 

1147. 
to  be   first   issued  before   action  against 

bail,  1163. 
injunctions    to    stay    proceedings    upon, 

1209. 
amending,   1457,  1504. 
in  what  county  sheriff  holding  different 

executions  can  move,  1619. 
when  not  stayed  by  appeal,  in  action  for 

dower,  3059. 
prosecution    of    official    bond    in    surro- 
gate's   court   on    return   of,    3996. 
Different  kinds  of  execution,  2841. 

judgment- roll  must  be  filed,  2841. 
To  what   counties  executions  may  issue, 
2842. 
not  limited  to  county  where  judgment 
entered,  2842. 
amendment,  2842. 
General  requisites   of,   2843. 
form,  2843. 
time  of,  2843. 

on  judgment  by  confession,  2844. 
from  wrong  court,  2844. 
second  execution,  2844. 
correcting  errors,  2844. 
return,  2844. 
compelling,  2845. 
amendment  of,  2845. 
liability  for  failure  to  return,  2845. 
order  to  pay  attorney,  2846. 
Requisites  of,  when  issued  on  transcript 


Execution  generally— continued. 

from  justice's  court,  etc,  2846. 
for  collection  of  money,  2847. 

X'nst  property,  2847. 
re  warrant  of  attachment  has  been 
levied,  2848. 
against  executor,  2849. 
against  the  person,  2849. 
for   delivery  of   property;   how  money 
recovered   by  same  judgment  col- 
lected, 2850. 
separate  execution  for  separate  sums, 

2850. 
in  action  against  association  or  mem- 
bers, 3449. 
in  action  against  joint  debtors,  3466. 
preliminary  to  creditor's  action,  3383. 

'    in   replevin,   3241. 
on  judgment  on  sheriff's  bond,  3413. 
against  executor,  3352  to  3354. 
public   officer,   3462. 
people,  3488. 
Execution   of  course,   within  five  years, 
2851. 
computation   of   time,   2851. 
scope  of  section,  2851. 
promise  not  to  issue,  2851. 
satisfied  judgment,  2851. 
execution  after  discharge  under  insol- 
vent debtors'  act,  2851. 
judgment  standing  as  security,  2852. 
execution   against  N.  Y.   city,   2852. 
execution  after  death  of  judgment-credit- 
or, 2852. 
When  execution  issued  after  five  years, 
2853. 
general  rules  and  principles,  2853. 
leave  to  issue  execution,  2854. 
municipal   court  execution,   2855. 
on  justice's  judgment,  2855. 
execution  without  leave,  2855. 
nunc  pro  tunc,   2855. 
motion  for  leave  to  issue  execution,  2856. 
no    execution    against    decedent    except, 
etc.,    2856. 
leave,  how  obtained,  2856  to  2860. 
the  motion,  2860. 
not   nunc    pro   tunc,   2860. 
continuance  of  lien,  2856. 
time  of  stay  by  order,  etc,  not  reckoned, 

2861. 
execution    against    surviving    judgment- 
debtor,  2861. 
Sale  on  execution;  when  and  how  con- 
ducted,  2861. 
penalty  for  taking  down  or  defacing  no- 
tice of  sale,  2861. 
when  validity  of  sale  not  affected  by  sher- 
iff's default,  etc.,  2861. 
purchases   by  certain  officers  prohibited, 

2862. 
when  execution  to  be  enforced  by,  under- 
sheriff,  2862. 
Execution  against  property,  2862  to  2931. 
Personal   property    bound    by    execution, 
2880. 
must  be  existing  judgment,  2881. 
lien  by  delivery,  2881. 

on  attached  property,  2882. 
bankruptcy,   2883. 

sheriff    bound    to    enforce    execution, 
2883. 
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Execution  against  property — continued. 
instructions  to,  2883. 
no  levy  after  return  day,  2883. 

extent  of   levy,   2883. 

what  personal  property  may  be  levied 
on,  2884. 

whose    property,    2885. 

levy,  how  made  on  personal  property, 
2886. 

entering  house,  2887. 

custody   of   property,  2887. 

levy  under  several  executions,  2887. 

relinquishment  of  levy,  2887. 

countermand,  2888. 

effect  of  levy,  2888. 

when   sheriff  bound  to  hold   property, 
2888. 

wrongful  levy,  2888. 
'sheriff  bound  to  pay,  2888. 

sheriff  estopped   by   return,   2888 

creditor  estopped,  2888. 

effect  of  appeal  and  stay,  2888. 

release  on  undertaking,  2889. 

payment,  2889. 

enforcing  levy,  2889. 

appointment  of  receiver,  2889. 
Property    exempt    from    levy    and    sale, 
2862  to  2880. 

special  exemptions  unaffected,  2862. 
Personal    property    exempt    when    owned 
by  householder,  2863. 
additional  exemptions,  2863. 

execution  against  wages,  debts,  salary, 
income  from  trust  funds,  2863. 

special    execution    against    wages,    sal- 
ary, and  trust  funds,  2864. 

exemption   statutory,   2867. 

applies  to  debts  previously  contracted, 
2867. 

exemption  a  personal  claim,  2867. 

how  exemptions  construed,  2868. 

when  must  claim  it,  2868. 

exemption       must      be      affirmatively 
shown,  2868. 

as  to  showing  other  property,  2868. 

must  show  to  be  necessary,  2868. 

need  not  have  been  in  use,  2868. 

may  be  owned  jointly,  2868. 

non-residence,  2869. 

must  be  householder,  2869. 

who  is  a  householder,  2869. 

what  is  a  family,  2869. 

debtor    may   elect    what    property   ex- 
exempt,  2869. 

liability  of   officer   levying  on   exempt 
property,  2870. 
what  is  exempt,  2870  to  2880. 

proceeds     of     exempt    property, 
2873. 

household  furniture,  2871. 

team,  2871. 
tools,  2873. 

threshing  machine,  2873. 

watch,  2873. 

books,  2873. 

professional  books,  2873. 

life  insurance,  money,  2873. 

judgment  for  conversion,  2874. 

surety  entitled  to  benefit  of  ex- 
emptions, 2873. 

effect  of  disclaimer,  2874. 


Execution  against  property— continued. 
exhibits  at  exhibitions,  2880. 
woman    entitled    to   same   exemption    as 

householder,  2874. 
military  and  naval  pay,  rewards,  etc.,  ex- 
empt  from   execution,   2874. 
right  of  action  for  taking,  etc.,  exempt 

.  property,  2876. 
biirying-ground,  when   exempted,  2876. 

how  designated,  2876. 
Homestead,  when  exempted,  2877. 
construe  liberally,  2877. 
merely  suspends  lien,  2877. 
is  a  personal  right  not  transferrable, 

2877. 
exemption  not  affected  by  false  repre- 
sentation, 2877. 
does  not  prevent  redemption,  2877. 
does  hot  apply  to  judgment  for  torts, 

2877. 
how     exempt     homestead     designated, 

2877. 
married  woman's  homestead,  when  ex- 
empted, 2878. 
when  exemption  to  continue  after  own- 
er's death,  2878. 
when  exemption  not  affected  by  tem- 
porary    suspension     of     residence, 
2878. 
if  value  exceeds  one  thousand  dollars, 

lien  attaches  to  surplus,  2878. 
how  proceeds  to  be  marshalled,  when 

property  is  sold,  2878. 
exemption   of   real   property,  how  can- 
celled, 2879. 
property     of     municipal     corporation, 
2879. 
Order    of    preference    among    executions, 
2890,  2891. 
priority  of  executions,  2890. 
dormant  executions,  2890. 
withdrawal  of  execution  where  attach- 
ment made,  2890. 
levy  for  tax,  2891. 
execution  when  attachments  also  are  is- 
sued, 2891. 
execution  from  court  not  of  record,  2891. 
title  of  bona  fide  purchasers  before  levy, 

not  affected,  2892. 
execution    may    be    levied    upon    current 

money,  2892. 
levy    upon    certain    evidences    of    debt, 

2892. 
interest  of  bailor  in  goods  pledged  may 

be  sold,  2892. 
When  partners  may  apply  for  release  of 
property  levied  upon,  2893. 
levy     upon      partnership     property, 
2893. 
undertaking  to   be  given  by  partners, 
2893. 
provision  where  attachment  has  also 

been  levied,  2894. 
when    undertaking    inures    to    other 
judgment-creditors,   2894. 
how    partner's    interest    sold;    rights, 
etc.,  of  purchaser,  2894. 
claim  of  property  by  a  third  person,  how 

tried,  2894. 
proceedings  if  claimant  succeeds,  2894. 
inquisition    not    to   prejudice    claimant's 
right,  2896. 
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Execution  against  property— continued. 

Sale    of   personal   property,    how   made, 
2901  to  2903. 
perishable  property,  2903. 
title  transferred,  2901. 
sale  alter  release,  2902. 
partnership  property,  2902. 
separate  parcels,  2902. 
property   present,  2902. 
who  may  purchase,  2902. 
sheriff    cannot    indemnify    purchasers, 

2902. 
setting  sale  aside,  2903. 
sheriffs  fees,  2903. 
liability  of  sheriff  for  money,  2903. 

notice  of  sale  to  be  posted,  2903. 
Action  against   officer;  indemnitors  sub- 
stituted, 2896  to  2900. 
notice  of  application  and  proofs,  2899. 
terms  may  be  imposed,  2899. 
when    indemnity    relates    to    part    of 

property,  2900. 
application    where    officer   joined   with 

indemnitors,  2900. 
effect  of  the  order,  2900. 
officer    to    whom    indemnity   given    to 
give  notice  of  action,  2900. 
Sale   of   real  property,  redemption,   etc., 

2904  to  2929. 
to    what    leasehold    property    applicable, 

2904. 
real  property  held  in  trust,  when  liable 

to  execution,  2905. 
equity   of   redemption,   when   not  to  be 

sold,  2905. 
direction    to    be    indorsed   on   execution, 

2905. 
notice  of  sale,  how  given,  2905. 
Property,    how   described;   part   may   be 
sold,    2906. 
what  cannot  be  sold,  2906. 

may  be  sold,  2907. 
sale  after  death  of  debtor,  2907. 
under   paid   judgment,    2907. 
vacated  judgment,  2908. 
void  judgment,  2908. 
after  ten  years  from  docket,  2908. 
purchaser,  2908. 
title,    2908. 
what    interest    in    property    passes, 

2909. 
rights  of  purchaser,  2910. 
restraining  sale,  2910. 
postponement  of  sale,  2910. 
resale,  2910. 

release  of  purchaser,  2911. 
proceeds,  2911. 
penalty  for  irregularity  in  sale,  2911. 
manner  of  conducting  sale,  2911. 
sheriff  to  make  duplicate  certificates  of 

sale,   2912. 
certificate  to  be  recorded,  2912. 
title  not  divested  before  deed,  2912. 
sheriff's  deed,  2913. 
impeaching  sale  for  fraud,  2914 
rights     of     holder     during     intermediate 

period,  2914. 
order  to  prevent  waste,  when  and  how 
applied  for,  2914. 
punishing  violation  of,  2915, 


Execution  against  property— contmmed. 
mode    and    extent    of    punishment, 
2915. 
warrant,  etc,  superseded,  2915. 
Redemption;    when    and    how,    2915   to 
2924. 
scheme  of  redemption  of  real  property, 

2915. 
mode  of  redemption,  2916. 
by  whom  may  oe  made,  2916. 

debtor  parted  with  interest,  2916. 
such  redemption  avoids  sale,  2917. 
creditor  may  redeem,  £917. 
what  sum  to  be  paid,  etc,  when  credit- 
or redeems,  2917. 
redemption  by  creditor,  2917. 
redemption  by  another  creditor  from  a 
redeeming  creditor,  2918. 
what  must  be  paid,  2919. 
waiver,  2919. 
payment,    when    second    redeeming   cred- 
itor has  the  prior  lien,  2919. 
subsequent  redemptions  by  other  cred- 
itors, 2919. 
when  creditor  may  redeem  after  fifteen 

months,   2919. 
when    redemption    must    be    made   at 

sheriff's  office,  2919. 
when,  where,  and  to  whom  made,  2920. 
original  purchaser  may  redeem,  when 

also  a  creditor,  2920. 
creditor    may    redeem    under    another 

judgment  or  mortgage,  2920. 
redemption   bv  person   entitled  to  re- 
deem part,  2920. 
owners  of  undivided  shares,  2921. 
creditors  having  liens  on  undivided 
shares,  2921. 
right  to  redeem  not  affected  by  agree- 
ment, 2921. 
to  whom  money  paid  upon  redemption, 

2921. 
certificate  of  satisfaction  to  effect  re- 
demption by  creditor,  2921. 
what     evidence    redeeming    judgment- 
creditor  must  furnish,  2922. 
statute  strictly  followed,  2922. 
the  person,  2922. 
the  papers,  2922. 
evidence,   on   redemption  by  mortgage 
creditor,  2923. 
for  redemption  as  to  executor  or  ad- 
ministrator, 2923. 
officers  to  keep  papers  open  to  inspec- 
tion, when  to  file,  2924. 
when  redemption  takes  effect,  2924. 
certificate  to  be  given,  when  redemp- 
tion  made,   2924. 
the  certificate,  2924. 
as  evidence,  2924. 

may  be  acknowledged  and  recorded, 
2924. 
Conveyance,   when  and  by  whom  to  be 
eweouted,  2925. 
title  conveyed,   2925. 
recitals  in  deed,  2926. 
waiver  of  formalities,  2926. 
contents  of  deed,  2926. 
compelling  delivery  of  deed,  2927. 
to  whom  to  be  executed,  2927. 
when  made  to  executor  or  administra- 
tor, effect,  2927. 
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Execution  against  property — continued. 
assignment  must  be  acknowledged  and 
filed,  2928. 
under    sheriff    or    successor    to    act,    if 

sheriff   dies,   2928. 
money  paid,  etc.,  to  under  sheriff,  or  dep- 
uty-sheriff,    who     sold     property, 
2928. 
application  of  article  to  sale  by  coroner 
or     perBon     specially     appointed, 
2928. 
where  coroner  or  person  appointed,  dies, 

etc.,  2929. 
Remedies  for  failure  of  title  to  real  prop- 
erty sold,  and  to  enforce  contribu- 
tion, 2929  to  2931. 
when    evicted    purchaser    may    recover 

purchase-money,    2929. 
remedy    of    judgment-creditor    thereup- 
on, 2929. 
contribution    between    owners    of    real 
property,  2930. 
when   part  owner  redeems,  2930. 
order  of,  2930. 

enforced  by  means  of  original  judg- 
ment, 2930. 
requisites  to  preserve  the  lien,  2930. 
entry  upon  the  docket,  2931. 

See     Supplementary     proceed- 
ings. 
Execution  against  person,  2931  to  2942. 
prisoner   how   kept;    support,  58. 
issue  of  new,  when  prisoner  escapes,  61. 
requisites,   2348. 
In  what  cases  issued,  2031. 
when  may  issue,  2931. 
causes  for  arrest,  2933. 
execution  to  follow  judgment,  2933. 
various  rules,  2934. 
execution     without     order     of     arrest, 

2934. 
where  complaint  shows  right  to  arrest, 

2934. 
where  order  of  arrest  necessary,  2935. 

has  been  obtained,  2936. 
death  pending  motion,  2937. 
execution   against  plaintiff,  2937. 
on  judgment  of  inferior  court,  2938. 
discharge  in  bankruptcy,  2038,  2941. 
effect  of  reversal,  2938. 

assignment,  2938. 
condition  on  vacating,  2938. 
personal     execution     against    a    woman, 

2939. 
When  execution  against  property  must  be 
first  issued,  2039. 
return  of,  2930. 
contents,  2940. 
vacating,  2940. 

discharge    from    arrest    on    execution, 
2940. 
under  statute,  2940. 
no  simultaneous  executions  against  prop- 
erty and  person,  2941. 
no     execution    when    debtor    has    been 

taken,  2941. 
new    execution   may    issue    after    escape, 
2941. 
when  debtor  dies  charged  in  execution, 

2941. 
when   creditor  discharges   debtor   after 


Execution  against  person— -continued. 
thirty  days,  2941. 
arrest  as  satisfaction,  2942. 
not    enforced    against    real     property 
sold,  2942. 

See  also   Execution  generally. 
Execution    in   Justice's    Court,    4608    to 
4613. 

See  Justices  of  peace,  courts 
of. 

Execution  of  mandates  in  civil  cases. 

sheriff  to  give  receipt  for  mandate,   53. 
copy   of   mandate  to  be   delivered  when 

served,  53. 
sheriff  to  execute  process;  may  return  by 
mail,   53. 
duty  of,  as  to  service  and  return,  54. 
how   enforced,  55. 
error  in  mailing,  55. 
damages,  55. 
liability  for  neglect  in  special  proceed- 
ings,  56. 
sheriff's  jury  to  try  claim  of  third  per- 
son  to  property  seized,  56. 
expenses  of  trial  by,  57. 
outside  of  New  York  city,  in  city  court 

of  New  York,  122. 
in  county  court,  130. 
Execution    of     mandates    against    the 
person. 
how  prisoner  kept,  58. 
limit  to  period  of  confinement,  58. 
conveyance  of   prisoner  through  another 
county,   60. 

See      also      Coroner;      Jails; 
Sheriff. 

Executor  and  administrator. 

Actions  by  or  against,  3334  to  3363. 

when  order  to  refer  claim  against, 
equivalent  to  commencement  of  ac- 
tion,  210. 

when  statute  of.  limitations  begins  to 
run  in  favor  of,  245. 

time  for  bringing  action  against,  177. 

to  be  brought  in  representative 
capacity,  3335. 

complaint  on  bonds  of,  573. 

complaint   in    action   by,    579,    3335. 

complaint  in  action  against,   579. 

when  can  sue  in  representative  capac- 
ity, 393. 

by  whom   actions  maintainable,    3337. 

actions  against  executors,  etc.,  3338, 
3339. 

who  may  be  joined  as  defendants,  365. 

defendants  in   foreclosure,   3078. 

demurrer  to  allegations  of  appoint- 
ment,   707. 

joinder  as  plaintiff,  when  demurrable, 
708. 

answer  by  several,  750. 

defense  by,  810. 

counterclaim  where  plaintiff  is  execu- 
tor, 861. 

counterclaim  set  up  by  executor,  861. 

arrest  of  executrix,  1118. 

no  attachment  against,   1288. 

receiver    in    action    against,    1416. 

execution   against,   2849. 

costs  in  actions  by  and  against,  3356, 
4754. 
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Executor  and  administrator — continued. 
costs,  security  for,  4862. 
administrator  de  bonis  non,  3340. 
heirs,  etc.,  actions  by,  3340. 
maintain    action    for    death    by    negli- 
gence,  3420  to  3435. 
foreign   executors,   3340. 
actions  by  and  against  foreign  executors 

and  administrators,  3363. 
evidence  and  procedure,  3341. 
personal      and      representative      causes 

joined,  3341. 
separate  dockets  and  executions,  3342. 
service  upon  part  only,  3343. 
executors  who  have  not  qualified,  3343. 
legatee,  action  by,  3343,  3344. 
guardian's  bond,  3345. 
action  barred  by  judgment  against  heir, 

3345. 
preference  on  calendar,  1648. 
false  pleading  by  executor,  3355. 
inventory,  when  contradicted,  3355. 
uncollected   demands,   liability   for,   3355. 
evidence,  rules  of,  not  varied,  3355. 
costs,    when    awarded    against    executor, 

3355,  3356. 
security  by,  on  appeal  limited,  2566,  2567. 

2567. 
actions  by,  when  not  to  abate,  3354. 
execution  in  name  of  executor  on  former 

judgment,  3354. 
action  against  superseded  executor,  etc., 

3364. 
JAmitation  of  action  on  rejected  claim, 
3345  to  3350,  3349. 
what  is  a  rejection,  3348. 
cannot  be  revived,  3350. 
real     property    of    decedent,    when    not 
bound    by   judgment    against   exe- 
cutor, 3350. 
want  of  assets  not  to  be  pleaded,  3351. 
Advertising  for  claim*,  presentation  and 
reference      of      disputed      claims, 
4224. 
affidavit,   4226. 
amendment,   4226. 
bill   of   particulars,   4227. 
costs,  4227. 

effect  of  advertising,  4227. 
presentation,  3356. 
scope  of  section,  3356. 
disbursements,  3358. 
waiver  of  costs,  3358. 
unreasonable     neglect     or     resistance, 

3358. 
what  may  be  referred,  4228. 
offer  to  refer,  4229. 
procedure  on  reference,  4231. 
report  and  judgment,  4233. 
costs    and    disbursements,    3361. 
referee's   certificate,   3362. 
order  of  court  ncessary  for  costs,  3361* 
for  costs  personally,  3361. 
Execution    against    executor,    etc.,    3351. 
how  authorized,  3352. 
security,     when     required    of    legatee, 
3354. 
who  incompetent  to  serve  as,  4001. 
Official  oath,   3982. 
Official  bond. 
of  executor,  when  required,  4129,  4130. 


Executor  and  administrator — continued. 
objection  may  be  removed  by  giving, 

4129,  4130. 

causes     for     surrogate's     requiring, 

4130,  4131. 

penalty  and  form  of,  4131. 
deposit  of  securities  to  reduce,  3982. 
liability  of  sureties  in,  3983. 
new,    or    new    sureties,    petition    for, 

3985. 
order  therefor,  3986. 
penalty  of,  when  discretionary,  3986. 
removal  for  failure  to  renew,  3986. 
release  of  sureties  from  future  breaches, 

3986. 
prosecution  of,  after  execution  unsatis- 
fied, 3996  to  4000. 
complaint  in  such  action,  3997. 
prosecution  of,  by  successor,  3999. 
prosecution    of,    by    person    aggrieved, 
4000. 
action  on,  4131. 
of  administrator,  necessary,  4161. 
mistakes  in,  curable,  4163. 
liabilities  of  sureties  in,   4163. 
what  is  a  breach  of,  4163. 
of  temporary  administrator,  4168. 
of    administrator    with    will    annexed, 
4141. 
Pouers  of,  4318  to  4326. 
before  letters,  4002. 
body  of  decedent,  4368. 
after     predecessor's     letters      revoked, 

3989. 
where    letters    issued,    limited,    4162. 
after  death  or  incapacity  of  part,  4189. 
as  to  selling  assets,  4323,  4324. 
incurring  debts,  4324. 
purchasing  adversely  to  estate,  4325. 
miscellaneous,  4326. 
may  sell  at  any  time,   for  distribu- 
tion, 4224. 
compounding  debts,  4247. 
making   repairs,   paying  taxes,  etc, 

4332. 
over  real  estate,  4333. 
Duties  of. 

propounding  will,  4002. 
to  assert  statute  of  limitations,  4328. 
as  to*  investments,  4328. 
paying  taxes,  4332. 

appraisal    and     inventory.    See    Dece- 
dents' estates. 
setting    apart    exempt    property.    See 

Decedents'  estates. 
paying   debts.    See  Decedents9   estates. 
paying    legacies.     See    Decedents9    es- 
tates. 
Liability  of,  4334  to  4358. 
for  increase  or  decrease  of  estate,  4310, 

4344. 
for  want  of  diligence,  4339. 
for  sales,  4343. 

for  continuing  business,  4345. 
of     executor,     for     co-executor's    acts, 

4347. 
failure  to  keep  invested,  4351. 
for  interest,  4352. 
Compensation  of. 
general  rules  and  principles  as  to,  4411. 
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Executor  and  administrator — continued. 
where  estate  is  more  than  100,000  dol- 
lars, 4382. 
rate  of  commissions,  4372. 
right  to,  4376. 

testator  fixing,  4376,  4382,  4384. 
expenses,  4370. 
withholding,  4377. 
nothing  more  than,  4377. 
on  what  and  how  calculated,  4378. 
for  receiving  and  paying  out,  4380. 
division  of,  4381. 
special  administrator,  4383. 
not  to  he  taken  until  allowed,  4383. 
from  what  fund  paid,  4384. 
whether  single  or  double  on   different 

letters,  4372,  4385. 
when  allowance  in  lieu  of,  3960. 
Accounting  by. 

required,      on     voluntary     revocation, 

4187. 
voluntary  intermediate,  4272. 
reference,  4273. 
compulsory,  4274. 

in  what  cases;   when  ordered,  4274, 

4276. 
who  may  petition  for,  4275,  4278. 
citation  thereupon,  4275. 
order  requiring,  4275. 
warrant  for  disobeying  order,  4275. 
supplemental  citation,  4275. 
converted  into  voluntary,  4275. 
of  executor,  etc.,  whose  letters  revoked, 
4287. 
proceedings  in  such  case,  4287. 
settlement  of  account,  voluntary,  4286, 
4287. 
executor,  etc.,  may  petition  for,  4286. 
citation  thereupon,,  4287. 
general    rules    and    principles,    4276, 

4287,  4291. 
hearing,  4297. 

creditor  not  cited  may  appear,  4287. 
statute  of  limitations  as  bar  to  account- 
ing, 4284. 
form  of  accounts,  429$. 
affidavit  annexed  to  account,  4310. 
objections  to,  4299. 
evidence  on,  4302. 

vouchers  to  be  produced,  4310,  4311. 
procedure,  4300. 
reference,  4301. 

accounting  party  examined,  4310. 
costs,  4304. 

surrogate's  powers  on,  4304  to  4310. 
principles   governing   statement  of  ac- 
count, and  settlement,  4291. 
Assets. 

what  to  be  accounted  for,  4207  to  4219. 
effect  of  doctrine  of  equitable  conver- 
sion, 4214. 
Payments  allowed  to. 
general  rules  and  principles,  4358. 
funeral  expenses  and  burial,  4368. 
counsel  fees  and  legal  expenses,  4362. 
support  of  decedent's  family,  4371. 
to  or  for  infants,  4371. 
effect  of  statute  of  limitations,  4372. 
allowance  for  property  lost,  4310,  4317. 
Decree,  effect  of,  4398. 
for  payment  and  distribution,  4402. 


Executor  and  administrator — continued. 
may   direct   specific   property   deliv- 
ered, 4406. 
may   direct   retention   for    debt  not 

due,  4406. 
retaining  assets  for  disputed  claims, 

4407. 
decree  as  to  infants'  shares,  4407. 
decree    as    to    unclaimed    legacy    or 
share,  4408,  4409. 
Debts,  payment  of,  4234,  4260. 
ascertainment    of    debts;    construction 

and  application  of  section,  4225. 
creditor  may  be  cited  to  present  claims, 

4234. 
payment  of  debts;   general   rules  and 

principles,  4235. 
agreement  to  devise,  4240. 
funeral  expenses,  4240. 
physician's  bill,  4240. 
mortgage,  4240. 
statute  of  limitations,  4240. 
settlement,  4241. 
defense  of  payment,  4241. 
discharge  in  bankruptcy,  4244. 
evidence  of  claims,  4244. 
personal  claim,  4247. 
compromise,  4247. 
petition  by  attorney-general,  to  compel 

payment,  4258,  4275. 
funeral  expenses,  4312. 
Legacies,  payment  of,  4249  to  4257. 
general  rules  and  principles,  4249. 
specific  legacy,  4251. 
lapsed  legacy,  4261. 
taking  bond,  4251. 
statute  of  limitations,  4251. 
security,  4251. 
delivery  to  life  tenant,  4251. 
compromise,  4251. 
ademption  of,  4253. 
abatement  of,  4253. 
interest  on,  4254. 
to  widow  or  child,  4256. 
advancements,  4396,  4397. 
Removal  of  administrator  on  discovery  of 
will,  4176. 
of  executor  or  administrator,  4177. 
who  petition  for,  4177,  4180. 
executor,  etc.,  may  apply  for,  4187. 
contents  of  petition,  4185. 
for  improvidence,  4177,  4181. 
misconduct,  4182. 
false  statement,  4183. 
circumstances  not  affording  secur- 
ity, 4184. 
non-residence,  4184. 
when  executor,  etc.,  applies  for,  must 

account,  4188. 
when  required  and  when  discretionary, 

4188. 
when  removed  without  citation,  4188. 
not  affect  testamentary  trusts,  4187. 
Claims  of  or  against,  4390. 

effect   of    statute   of   limitations    on 
claims  of,  4396. 
Appointment  of  successor,  4189. 

counterclaim   in   justice's   court  where 
executor  is  a  party,  4570. 

See    also    Surrogates9    courts; 
Accounting    in    Surrogate's 
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Executor  and  administrator — continued. 

court;  Foreign  executor; 
Letters  testamentary;  Pro- 
bate of  will;  Testamentary 
trustee. 

Executor  of  deceased  executor. 
accounting  by,  3989,  3990. 

Exempt  from  arrest. 

who,  1135. 

Exemption. 

of  property  from  inventory  in  surro- 
gate's court,  4215  to  4219. 

how  executor  compelled  to  set  apart 
property  exempt  from  appraise- 
ment, 4271. 

exemption  provided  for  in  decree  on  ac- 
counting, 4271. 
From  execution. 

existing  retained,  2862,  2863. 

What  personal  property,   2863   to  2878, 
4216. 
is  a  personal  claim,  2867. 
how  construed,  2868. 
to  be  affirmatively  shown,  2868. 
as  to  showing  other  property,  2868. 
must  show  to  be  necessary,  2868. 
who  is  a  householder,  2869. 
what  is  a  family,  2869. 
debtor  to  elect  what  exempt,  2869. 
liability  of  officer  seizing,  2870. 
what  is  exempt,  2863,  2870  to  2878. 
judgment  for  conversion,  2874. 
woman  treated  as  householder,  2874. 
pension,  etc.,  exempt,  2874,  2875. 
action  for  taking,  2876. 
whether  reached  by  supplementary  pro- 
ceedings, 3850. 
Real  property. 
burying-ground,  2876. 
homestead,  2877. 
how  designated,  2877. 
continued  after  death,  2878. 
not  affected  by   suspension   of  resi- 
dence, 2878. 
value  exceeding  $1,000,  2878. 
marshalling  proceeds  on  sale,  2878. 
how  cancelled,  2879. 
in  justice's  court,  4609,  4610. 

See    Execution    against    prop- 
erty. 

Exhibits. 

produced  on  execution  of  commission, 
1922. 
Ex  parte. 

affidavit,    when    evidence    in    justice's 
court,  4597. 
Express  companies. 

service  of  summons  in  justice's  court 
upon,  4535. 
Express  trust. 

suits  by  trustee  of,  378,  392  to  397. 
Extension  of  time. 

not  a  Btay,  1625. 

how  enlarged  before  expiration,  1642. 

affidavit  to  be  served,  1643. 

relief  after  time  has  expired,  1644. 

when  time  cannot  be  extended,  1645. 

for  referee  to  file  report,  2334. 

appeal  from  order  allowing,  2712. 
Extradition. 

habeas  corpus  in,  3506. 


Fact. 

order  for  trial  by  jury  of  specific  ques- 
tions, 1972. 
when  discretionary,  1975. 
trial  of  specific  questions  of,  by  jury, 

2275,  2280. 
judgment   after  trial  of  specific  ques- 
tions, 2444. 
findings  of,  to  be  stated  separately  from 
conclusions  of  law,  887,  888,  2341. 
facts  assumed  by  parties  at  trial,  2006. 
Facts. 

presumption  as  to  questions  of,  on  ap- 
peal to  court  of  appeals,  2678  to 
2683. 
and  their  mode  of  statement,  478. 

See  Pleadings. 
not  found  on  appeal,  2577. 
assumed    at    trial,   govern    on    appeal, 
2006. 
Factor. 

when  can  sue  in  representative  capacity, 

394. 
interposing  counterclaim,  844. 
Failure  of  proof,  1030  to  1036. 

See  Pleadings. 
Failure  to  proceed,  1722. 
False  imprisonment. 

limitation  of  action  for,  178,  250. 

pleadings  in  actions  for,  568. 

answer  in  actions  for,  797. 

how  pleaded,  971. 

justice  of  the  peace  no  jurisdiction  of, 

4525. 
is  a  personal  injury,  4908. 
excessive  verdict  in,  2238. 
False  pleading. 

by  executor,  etc.,  3355. 
False  representations. 

as  ground  for  attachment,  1287,  1290. 
False  warranty. 

pleadings  in  action  for,  540. 
Family. 

defined,  2869. 
Federal  court. 

jurisdiction  of,  how  pleaded,  971. 
copies  of  records  of,  proving,  1948. 


General  provisions  relative  to,   4876  to 
4878. 
fees  of  certain  officers  to  be  taxed  on 

demand,  4876. 
witness  fees,  when  parties  or  attorneys 

not  allowed,  4877. 
payment  in  advance,  public  officer  en- 
titled to,  4877. 
on  refusal  of  publishers  in  county  to 

publish,  4877. 
affidavit  of  refusal  to  publish,  4878. 
Sums  allowed  as,  4878  to  4904. 
referees'    fees    generally,    2321,    2336, 
4878,  4879. 
who  liable  for,  4881. 
remedy,  4881. 

no  fees  if  misconduct,  4882. 
to  sell  real  property,  4882,  4883. 
arbitrators,  3761. 
oaths  and  acknowledgments,  4884. 
surveyors'  and  commissioners'  fees  in 
partition    or    dower,    3011,    3058, 
4884. 
clerk  of  court  of  appeals,  4884. 
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clerk's  fees  in  civil  actions  generally, 
4884,  4885. 
none  for  copies  stipulated  by  attor- 
neys, 4885. 
surrogates'  and  local  courts,  excepted. 
4886. 
county    clerk's    fees    generally,    4886, 
4887. 
special  provisions  in  New  York  and 

Kings  counties,  4887. 
on  moneys  deposited  with  Co.  treas- 
urer, 4888. 
acts  constitutional,  4887. 
clerk  of  city  court  of  New  York,  4681. 
registers  and  other  clerks,  4887. 
Jfew  York  county,  4888. 
Kings  county,  4888. 
sheriff,  4888  to  4894. 

upon  trial  by  sheriff's  jury  of  claim 

to  property  seized,  57. 
in  attachment,  1401. 
in  replevin,  3218. 
subd.  21,  4894. 
taxation  of,  4894. 
fees  in  New  York  and  Kings  counties, 

4894. 
limitation,     where     annual     salary, 
4889.  J 

how  collected,  4895. 
coroners'  fees,  4895. 
stenographer,  4895. 
constables  attending  courts,  4895. 
in  general,  4901,  4902. 
affidavit  for  traveling  fees,  4902. 
jurors,  4896. 
grand  and  trial,  4896. 
extra  pay  in  protracted  trials,  4896. 
in  special  proceedings,  4897. 
justice's  court,  4903. 
publishers,  4897. 
witnesses,  in  general,  4897. 

on  deposition  to  be  used  out  of  State, 
4898. 

committee  of  incompetent,  3728. 
receiver's  commissions,  4898. 
county  treasurer,  4899. 
chamberlain  of  New  York,  4899. 
justice  of  peace,  4900,  4901. 
constables,  4901,  4902. 
commission   in  justice's  court,  4903. 
jurors,  4903. 
witnesses,  4903. 

fees  in  justice's  court  payable  in  ad- 
vance, 4903. 

on  appeal,  4616. 
by  whom  may  be  paid,  4903. 
title    not    to    override    other    special 
provisions,  4904. 
change  of  fees,  provisions  as  to,  4904. 
title  applicable  to  civil  cases  only,  4904. 
See  also  Costs,  and  the  special 
matters    to    which    fees    re- 
late. 

on    habeas,    payment    of.     See    Habeas 

corpus,  to  inquire;  Habeas  corpus, 

to  testify. 
in  court  of  justice  of  the  peace.    See 

Justices  of  the  peace,  etc, 
on   foreclosure   by   advertisement.     See 

Foreclosure  by  advertisement. 
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of  partition  commissioners.    See  Parti- 
tion, action  for. 
of  surrogate.    See  Surrogate. 
in   surrogate's   court.    See  Surrogates9 

courts. 
compensation   of   executors,   guardians, 
etc.    See  those  titles. 
Feigned  issues. 

abolished;  order  for  trial  substituted, 
1728. 
Felony. 

habeas  for  prisoner  sentenced  for,  3493. 
Fiduciary  capacity. 

pleadings  in  actions  for  acta  done  in, 

535. 
arrest  of  person  in,  1103. 
Filing.  • 

summons  and  pleadings,  1728. 

notice  requiring,  1729. 
papers  in  special  proceedings,  1729. 
on  arrest,  1134,  1162. 
affidavits  in  attachment,  1336. 
Final  judgment. 

when  interlocutory  with,  655. 
See  Judgments. 
Final  order. 

in  surrogate's  court,  defined,  3940. 
Findings. 

vacating,  1523. 
exceptions  to,  1523. 

See  fully  under  Trial  without 
a  jury;  Referee. 
review  of,  on  appeal  to  appellate  divi- 
sion, 2807. 
upon  trial  before  surrogate,  3931. 

Fines,  penalties,  and  forfeitures. 

Fine. 

replevin  of  property  seized  for,  3196. 

imposed  in  quo  warranto,  3480. 
habeas  or  certiorari,  3518,  3519. 
mandamus,  3580. 

for  criminal  contempt  of  justice  of  the 
peace,  4531. 

disposition  of,  4532. 

of  witness  before  justice  of  the  peace, 
4585. 

of   juror   before   justice   of   the   peace, 
4599. 
Penalty. 

for    suffering    animal    to    stray,    4658, 
4659. 
Forfeiture. 

for  offenses  against  habeas  or  certiorari 
to  inquire,  3498,  3518,  3619,  3622. 

by  county  clerk  in  supplementary  pro- 
ceedings, 3870. 

where  sheriff  or  jailor  detains  certain 
prisoner,  4611,  4612. 

of  office,  by  justice  of  the  peace  or  con- 
stable, 4671,  4675. 
Fines. 

and  penalties,  how  remitted  in  county 
court,  133. 

remission  of,  imposed  by  justice  of  the 
peace  or  court  of  special  sessions. 
133. 

Fine,  penalty,  forfeiture;  action  for,  3481 
to  3483. 
app.  div.,  effect  of  decision  of,  on  lia- 
bility for  penalty,  etc.,  3481. 
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Fine,  penalty ,   forfeiture;   action   for — 

continued. 
forfeiture  or  penalty,  action  for,  3482. 
money  recovered,  disposition  of,  3482. 
recognizance,  forfeiture  of,  3482. 
action  on,  3482. 
remission  of  forfeiture,  3483. 
First  district. 

what  motions  cannot  be  made  in,  1617, 
1365. 
must  be  made  in,  1620. 
procedure    in,   respecting  dismissal   of 
complaint  for  want  of  prosecution, 
1722  to  1728. 

Folio. 

folioing  pleadingB,  893. 

Force. 

annulment  of  marriage  for,  3253. 
Forcible  entry  and  detainer. 
treble  damages  for,  3155. 
prohibited,  3662. 
certiorari    to    review    proceedings    of, 

3640. 
issue     of,     in     summary    proceedings, 
3682. 

See  Summary  proceedings. 
Foreclosure  of  lien  upon  chattel. 
answer  in,  810. 

Foreclosure  of  mortgage  by  action. 

general  rules  and  principles,  3063. 

requisites  of  complaint  when  State  in- 
terested, 3071. 

parties,  3072. 

construction  and  application  of  section 
prohibiting  action,  3105. 

limitation  as  to  report  of  sale  and  dis- 
position of  proceeds,  3115. 
Requisites  to  maintain. 

on  request,  3086. 

under  interest  clause,  3087. 

under  tax  clause,  3088. 

for  installment,  3088,  3124. 

when  not  maintainable,  3100. 

prior    proceedings    at    law    negatived, 
3108. 

filing  lis  pendens,  3109. 

effect  of  statute  of  limitations,  3073. 
Parties. 

who  may  be  plaintiffs,  3073. 

who    may   be    defendants,    3071,    3072, 
3079. 

prior     incumbrancers     as     defendants, 
3079,  3097. 

married  women,  3077. 

assignees,  3077. 

executors,    heirs    and    representatives, 
3078. 

subsequent  mortgagee,  3080. 

bringing  in  parties,  3080. 
Pleading 8. 

complaint,  3091. 

joinder  of  causes,  676. 

answer  and  defenses,  3092. 

estoppel  of  certain  defenses,  3098. 

what  must  or  may  be  litigated,  3097. 

counterclaims,  3095. 

complaint  must  state  if  other  action 
brought,  3108. 

frivolous,  1006. 

demurrer  to,  for  want  of  capacity,  707. 

amendment,  1496,  1522. 

place  of  trial,  2137. 


Foreclosure  of  mortgage  by  action— <*»» 

tinued. 

practice  in  foreclosure,  3099  to  3105. 
Reference  to  compute,  3070,  3118  to  3124. 
Receiver,  1413,  1429,  3088. 
Judgment. 

contents  of,  2398,  3063. 

motion  for,  3068. 

right  to  sale  absolute,  3067. 

what  directed  to  be  sold,  3068. 

may     award     payment    of    deficiency, 
3071. 

liability  of  grantee  without  covenant  of 
assumption,  3061. 

assumption  of  liability,  3082. 

liability  of  married  woman,  3084. 

ascertainment  of  deficiency,  3084. 

liability  for  deficiency,  3080  to  3090. 

practice  as  to  deficiency,  3064. 

where  entered,  3171. 

effect  of,  3071,  3110. 

amending  after  sale,  3067. 

costs,  3071. 
Bale,  3171  to  3189. 

of  what,  3068. 

conduct  of,  3171  to  3189. 

terms  of,  3174. 

in  parcels,  3175. 

order  of,  3175. 

when  set  aside,  and  when  not,  3178. 

report  of,  3177. 

purchaser's  rights  and  duties,  3185. 

for  installment  only,  3124. 
Conveyance. 

effect   of,   what  vests   under,   3109  to 
3115. 

effect  of  judgment  and  sale,  3110. 

effect  of  allegations  in  complaint,  3114. 
For  installment. 

complaint  dismissed  on  payment,  3124. 

stay  after  judgment,  on  payment,  3125. 

sale  of  part,  when  directed,  3125. 

sale    of    whole    premises;     investment, 
3125. 
Surplus. 

payment  into  court;   investment,  3115. 
what  questions  passed  upon  by  ref- 
eree, 3118  to  3124. 
how  should  be  disposed  of,  3120. 

action  for,  3119. 

when  to  be   paid   to  surrogate,  4437, 
4438. 
Miscellaneous  regulations. 

right   to   assignment  on  tender,   1541, 
3086. 

mortgage  for  future  advances,  3085. 

extending  payment,  3086. 

payment  of  taxes  by  mortgagee,  3086. 

how  assignment  made,  3096. 

notice  of  lien  by  possessor,  3115. 

strict     foreclosures     when     allowable, 
3074. 

rights  of  mortgagee  or  assignee,  3073. 

defendant's  liabilities,  3076  to  3080. 

deficiency,  who  liable  for,  3080  to  3090. 

married  woman's  liability  for  deficien- 
cy, 3084. 

practice  in,  3099. 

legal  actions  restricted,  pending,  3108, 
3109. 

filing  lis  pendens,  3109. 

effect  of,   on   sale,   etc.,   of  decedenfi 
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Foreclosure  of  mortgage  by  action — con- 
tinued, 
land,  for  debts,  3109. 

additional  allowances  in,  4798,  4799. 

security  on  appeal  to  court  of  appeals, 
2672. 

Foreclosure  of  mortgage  by  advertise- 
ment, 3776  to  3791. 
when  foreclosure  may  be  had,  3777. 

what  mortgages   may   be  foreclosed, 
3777. 

who  may  foreclose,  3778. 

power  of  sale,  3778. 
notice,  mode  of  giving,  3778. 

contents,  3779. 

publication,  3779. 

affixing,  3779. 

on  whom  served,  3779. 

mode  of  service  of,  3780. 

mailing,  3781. 

county  clerk  to  affix,  3781. 
notice  of  sale,  what  to  specify,  3781. 

names,  3781.  . 

dates,  3781. 

amount  due,  3781. 

description  of  mortgage,  3782. 

in  general,  3782. 
sale,  postponement  of,  notice  of,  3782. 

mode  of  conducting,  3782. 

who  may  purchase,  3783. 

upon  whom  binding,  3783. 

affidavits,  who  may  make,  3785. 
when  one  affidavit  sufficient,  3786. 
filing  and  recording,  3786. 

register,  etc.,  to  note  recording,  3787. 

purchaser  taking  title,  3787. 
costs,  3787. 

taxation,  3788. 
fees,  amount  of,  3787. 
surplus,  payment  into  court,  3788. 

petition  by  claimant,  3788. 

application  on  petition,  notice,  3789. 

order  of  reference  and  for  distribu- 
tion, 3589. 

when  surplus  otherwise  disposed  of, 
3589. 
delivery  of  affidavits  to  purchaser,  3790. 
mortgages  to  the  people  not  affected, 
3790. 

loan  commissioner  mortgage,  3790. 

Foreclosure  of  mortgage,  strict,  3074  to 

3076. 
Foreign  administrator  and  executor. 

jurisdiction  of  State  courts  over,  13. 
when  cannot  be  sued  in  State  courts, 

15. 
attachments  against,  1286. 

Foreign  consul. 

injunction  order  against,  vacated,  1279. 

Foreign  contracts. 

jurisdiction  of  State  courts  over,  13. 
Foreign  corporation. 
defined,  4908. 
jurisdiction  of  State  courts  in  actions 

affecting,  12. 
how  personal  service  of  summons  made 

upon,  285. 
has  capacity  to  sue,  383. 
when   may   sue  and  be1   sued,   3320  to 

3330. 
attaching  debt  due  by,  1348. 


'Foreign  corporation — continued. 

attachment  of  unpaid  subscription  to, 

1349. 
books  of,  when  evidence,  1939. 

copy  of,  when  evidence,  1940. 
bequests  to,  4121. 

Foreign  documents. 

how    authenticated   and    proved,    1950, 

1951. 

See  Documentary  evidence. 
Foreign  execurtor. 

when  cannot  be  sued  in  State  courts, 

15. 
necessary    parties    in   actions    against, 

365. 
demurrer  to  action  by,  707. 
answer  by,  810. 
or  administrator,  actions  by  or  against, 

3363. 

Foreign  guardian. 

ancillary  letters  to,  4496,  4497. 

Foreign  government. 

jurisdiction  of  State  courts  in  cases  of, 

9. 
cases  in  which  State  courts  have  not 

jurisdiction,  14. 

Foreign  judgment. 

how  pleaded,  970. 

frivolous     pleading    in     action     upon, 
1007. 

does  not  affect  right  to  arrest,  1120. 
Foreign  jury. 

how  procured,  2357. 
Foreign  language. 

how   negotiable   instrument   in,   to   be 
pleaded,  976. 

libel  and  slander  in,  982. 

interrogatories     and     depositions     in, 
1931. 
Foreign  law. 

whether  State  courts  can  enforce,  16. 
Foreign  ministers. 

privileged  from  arrest,  1135. 

also  their  domestics,  1135. 

Foreign  receivers. 

when  cannot  be  sued  in  State  courts, 

15. 
attachment  does  not  lie  against,  1288. 
foreign  receiver  in  general,  142$. 
See  Receiver. 

Foreign  State. 

who  may   be  joined   as  defendants   in 
action  against,  365. 

Foreign  statutes. 

how  pleaded,  920. 

redundant   complaint   in    action    upon, 
1074. 

Foreign  suits. 

jurisdiction  of  State  courts  over,  16. 

Foreign  wills;  ancillary  letters. 

ancillary  letters  upon  foreign  probate, 
4190. 

ancillary  letters  upon  foreign  adminis- 
tration, 4192. 

to  whom  granted,  4193. 

petition     for,     citation,     appearances, 
4194. 

hearing,  security,  4195. 

executors  and  administrators  to  trans- 
mit moneys,  4196. 
accounting,  4197. 
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Foreign  wills;  ancillary  letters — contin- 
ued. 
directed  to  pay  without  transmission, 

4197. 
powers  and  duties  of,  4198. 
Forfeited  recognizances. 

fines   and   penalties,   how   remitted   in 

county  court,  133. 
action  upon,  3482. 

See  also  Fines,  penalties,  and 
forfeitures. 
Forfeiture. 

action  for,  3480,  3481. 
action  to  recover  property  escheated  or 
forfeited  for  treason,  3485. 

See  also  Penalty,   action  for; 
Fines,    penalties,    and    for- 
feitures. 
Form. 

of  affidavit  of  verification,  914. 

summons,  261. 

notice   of    order    directing    service    by 

publication,  318. 
certificate  of  execution  of  commission, 

1923. 
habeas  corpus,  1923. 
certiorari    to    inquire    into    detention, 

3499. 
juror's  oath  in  justice's  court,  4596. 
witnesses'  oath  in  justice's  court,  4596. 
constable's     oath     in    justice's    court, 
4597. 
Former  judgment. 

how  set  up  as  a  defense,  791  to  793. 

Franchises. 

injunctions  to  protect,  1223. 
Fraud. 

limitation    applicable    to    actions    for, 
171. 
when  commences  to  run,  253. 

bringing    within    jurisdiction    by,    to 
serve  summons,  277. 

who  may   be  joined  as  defendants  in 
actions  for,  366. 

pleadings  in  actions  based  on,  534. 

redundant    complaint    in    action    for, 
1074. 

alleging  separate  acts  of,  in  complaint, 
664. 

answer  in  cases  of,  797. 

counterclaim  in  action  for,  852. 

when  answer  to  charge  of,  must  be  veri- 
fied, 919. 

arrest  for,  1097  to  1117. 

action  for,  cannot  be  amended  to  con- 
tract on  trial,  1034,  1498. 

appointment    of    receiver    in    cases   of, 
1417. 

jury  trial  in  action  involving,  1965. 

impeaching  execution  sale  for,  2914. 

annulment  of  marriage  for,  3253. 

Fraudulent  intent. 

evidence  of,  1112,  1113  to  1117. 
Fraudulent  transfer. 

answer  in  cases  of,  798. 
Freeholder. 

defined,  1156. 

as  commissioner  in  partition,  3009. 
dower,  3055. 
Freight. 

counterclaim  in  action  for  damage  to, 
852. 


Frivolous  pleadings. 

power  of  judge  at  chambers  over,  102. 
motion    for    judgment   on,    999,    1011, 

1012. 
notice  of,  999,  1011. 
if  denied,  no  appeal,  999. 
costs  on,  999. 
test   and    characteristics    of    frivolous- 

ness,  1004  to  1006. 
not  frivolous  if  presents  material  issue, 

1005. 
motion  denied  if  answer  good  in  part, 

1005. 
pleadings  held  frivolous,  1006  to  1009. 

held  not  frivolous,  1009  to  1011. 
procedure  on  motion,  1011,  1012. 
determination  granting  motion  on,  is  a 

judgment,  2397. 
costs  on  application  for  judgment  on, 

4783. 
additional  allowances  on,  4807. 
Funeral  expenses. 

allowance  to  executors,  etc,  for,  4312. 
under  §  2749  include  a  headstone,  4410. 
sale  of  decedent's  real  estate  for  debts 

and,  4410  to  4440. 

Further  account. 

defined,  923. 

See  Bill  of  particulars. 
Gambling. 

defense  that  check  sued  on  was  gives 

for,  798. 
pleadings  in  action  to  recover  money 
lost  at,  551. 

General  account. 

effect  of  payment  on,  upon  statute  of 
limitations,  204. 

General  denial. 

in  general,  766  to  785. 

what  may  be  given  in  evidence  under, 

766  to  771. 
what  defenses  cannot  be  proved  under, 

771  to  785. 

See  Answer. 

Genuineness. 

requiring  admission  of  genuineness  of 
paper,  1546. 

Gift. 

evidence  of  transactions  with  deceased 
to  prove,  1778. 

Goods  consigned. 

counterclaim  in  action  for,  852. 

Goods  sold. 

limitation  of  action  for,  250. 
complaint  in  action  for,  624. 
answers,  798. 

counterclaim  in  action  for,  852. 
irrelevant  defense  in  action  for,  1075. 
frivolous  pleading,  1007. 

Governments. 

as  plaintiffs,  394. 
See  State. 

Governor. 

suspend  justices  of  city  court,  119. 
duty  of,  under  ad  quod  damnum,  3589- 

Grand  jury. 

effect  of  Code  of  Civil  Procedure  upon 
grand  juries  and  jurors,  4914. 

Gross  sum. 

acceptance  of,  in  lieu  of  dower,  3059. 
leave  to  pay,  3060. 


Reference*  are  to  Pages.     Vol.  I  ends  p.  1454;   Vol  II  ends  p.  2838;  Vol.  Ill  and*  p.  4198. 


5263 


Grounds  of  belief. 

on  verifying  pleading,  916. 

Guarantor. 

interposing  counterclaim,  844. 

Guaranty. 

when   limitation  begins  to  run  in  ac- 
tions upon,  249. 

Guaranty  companies. 

as  sureties,  1691,  1692. 

Guardian  ad  litem. 

For  infant  plaintiff,  442. 

when  necessary,  443. 

who  may  be,  443. 

duties  and  powers  of,  443. 

liability  of,  444. 

removal  of,  444. 

result  of  failure  to  appoint,  444. 

application  to  appoint,  445. 

bond  of,  in  action  for  legacy,  3345. 
For  infant  defendant,  445  to  448. 

none  till  after  service,  446. 

when  infant  may  apply,  446. 

lunatic,  446. 

in  summary  proceedings,  446. 

effect  where  no  appointment  made,  446. 

papers  on  motion,  446. 

when  appointed,  447. 

who  appointed,  447. 

the  order  and  its  service,  447. 

binds  infant,  447. 

duty  of,  447. 

how  appointed,  448. 

when  clerk  to  act,  448. 

absent,  448. 

liability  of,  for  costs,  450. 

compensation,  447. 

in  justice's  court,  4539. 
Miscellaneous  matters. 

not  receive  property  without  security, 
449. 

what  to  be  given,  450. 

appearance  of,  265. 

special  guardian  for  incompetent  per- 
son, 279. 

when  can  sue  in  representative  capac- 
ity, 393. 

allegation  in  complaint  of  plaintiff  su- 
ing by,  465. 

verification  by,  917. 

bond  by,  3345. 

arrest  of,  1104. 

compensation  of,  4826. 

complaint  in  action  by,  579. 

causes  of  action  united  in  complaint 
against,  676. 

answer  in  action  upon  bonds  of,  811. 

counterclaim  to  action  brought  by,  844. 
Guardian,  testamentary. 

will  or  deed  appointing,  to  be  proved  or 
recorded,  4515. 

if  deed  not  recorded  within  three 
months,  appointment  renounced, 
4517. 

not  affected  by  surrogate's  appoint- 
ment, 4480. 

within  what  time  qualify,  4515. 

objections  to  issue  of  letters  to,  4517. 

renunciation  by,  4517. 

security  from,  4518. 

inventory  and  intermediate  account, 
4518. 


Guardian,  testamentary— continued. 
annual  account,  4518. 
settlement  of  account  compelled,  4518, 

4519. 
decree  settling  account,  4519. 
removal,  4519. 
resignation  of,  4520. 
appointment  of  successor,  4520. 

See  Letters  of  guardianship. 

Guardian  in  partition. 

appointed  only  by  court,  2988. 
bond  of,  2989. 
Guardian  appointed  in  surrogate's  court. 

surrogate,  when  not  to  act  as  counsel 

for  or  against,  3906. 
right  of,  to  apply  for  letters  of  admin- 
istration, 4154. 
appointment,  power  to  make,  4480. 
effect     of     surrogate's    appointment, 

4482. 
powers  extend  through  State,  4482. 
socage  and  nature,  guardians  by,  4482. 
infant  over  fourteen,  petition  by,  4484. 
contents  of  petition,  4484. 
citation,  4484. 
where  petitioner  is  a  married  woman, 

4485. 
surrogate's  inquiry,  4485. 
where  guardian  must  be  nominated 
by  infant,  4486. 
infant  under  fourteen,  appointment  of 
guardian  for,  4486. 
residence,  4486. 
the  petition,  4487. 
notice  to,  and  inquiry  as  to  relatives, 

4487. 
who  should  be  appointed,  4487. 
limitation    of    guardian's    authority, 

4489. 
term  of  office,  4490. 
inquiry  as  to  value  of  property,  4490. 
qualification  of  guardian  of  property; 
bond,  4490. 
bond,  liability  on,  4492. 
order  for  new,  3986. 
qualification    of    guardian    of    person; 

bond,  4493. 
revocation  of  guardian's  letters,  4493. 
citation  and  hearing  on  application 

to  revoke,  4495. 
suspension  of  guardian,  4495. 
application  by  guardian,  for  revoca- 
tion, 4495. 

proceedings  on,  4496. 
ward  or  new  guardian  may  require  ac- 
counting, 4496. 
ancillary  letters,  application  for,  to  for- 
eign guardian,  4496. 
proceedings  on  application  for,  4498. 
effect  of,  4498. 
inventory  and  account,  guardian  to  file 
annually,  4499.  , 

affidavit  to  be  annexed  to,  4499. 
annual   examination   of,   4500. 
proceedings  on  failure  to  file  or  on 
defective  filings,  4500. 
maintenance   of    ward,    surrogate    may 

direct  as  to,  4500. 
accounting;     when    settlement    of    ac- 
count compelled,  4503. 
the  account,  4504. 
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Guardian  appointed  in  surrogate'*  court 

—continued. 
settlement  of  account  of  guardian  of 

person,  4504. 
when  guardian  may  compel,  4504. 
citation   and    proceedings   on   settle- 
ment of  account,  4504. 
compensation,  4512. 
vouchers,  4506. 
purchase  by  guardian,  4506. 
objections,  4506. 
duty  of  guardians,  4506. 
expenses  before  appointment,  4507. 
encroaching  upon  principal,  4507. 
investments,  4508. 
liability,  4510. 

real  property,  powers  over,  4506. 
miscellaneous  powers,  4509. 
power  as  to  ward's  residence,  4510. 
suits  by  guardians,  4510. 
expenses,  4511. 
commissions,  4512. 
relations  to  ward,  4512. 
expenses  of  accounting,  4514. 
surrogate's  power,  4514. 
Miscellaneous  regulations. 

may  agree  to  partition  of  infant's  land, 

3034. 
surrogate's  powers  in  case  of  disagree- 
ment, 3087. 
Guardian,  3980  to  4000. 
Letter*  of. 

requisites  of,  3980. 
evidence  of  authority,  3980. 
how  time  reckoned  as  to,  3981. 
oath  of,  3982. 
Bond  of,  3982  to  3987. 

deposit  to  reduce  penalty  of,  3982. 
liability  of  sureties  on,  3983. 
new,   or   new   sureties,    3985. 
order  for,  3986. 
removal    for    disobeying,    order    for, 
3986. 
release      of      sureties      from      future 

breaches,  3986. 
prosecution  of  bond  of,  3996. 
appointment  of  successor,  3989. 
accounting  when  deceased,  3989. 
action  against  for  waste,  3137. 
holding  over,  action  against,  3153. 
when    permitted    to    purchase    land    for 

ward,  3189. 
of  life  tenant,  compelled  to  produce  him, 

3708. 
may  petition  for  sale,  etc.,  of  land  of  in- 
fant, 3741,  3742. 
application  by,  to  change  infant's  name, 

3791,  3792. 
by  nature  and  socage,  4482. 
statutory  provisions,  4483. 
adoption,  4483. 
interloper,  4483. 
of  the  person.    See  Guardian  appointed 

by  surrogate's  court. 
of  the  property.    See  Guardian  appointed 
by  surrogate's  court. 
Guardian,    general.     See    Guardian    ap- 
pointed in  surrogate's  court. 

Habeas  corpus. 

is  a  State  writ,  3489. 
habeas,  how  served,  3490. 
fees  and  undertaking,  3490. 


Habeas  corpus — continued. 

fees  to  persons  not  officers,  3491. 
service    of,    where    person    concealed, 
,      3491. 

person   served   to   obey,   3491. 
penalty  for  refusing  prisoner  copy  of 

mandate,  3522. 
time  of  returning,  3492. 
costs  on  final  order  collected  by  con- 
tempt proceedings,  3492. 
who    may    have    habeas   or    certiorari, 
3494. 
when  not  allowable,  3495. 
how  and  to  whom  application  for  ha- 
beas made,  3496. 
when  application  not  in  county  where 

prisoner  is,  3497. 
petition,  contents  of,  3497. 
writ,  when  must  be  granted,  3498. 
penalty  for  refusal,  3498. 
form  of  habeas  corpus,  3498. 
when  returnable  before  another  judge, 

3499. 
defects  in,  disregarded,  3499. 
when   to   issue   without   application, 

3499. 
contents  of  return,  3500. 
prisoner  to  be  produced,  3500. 
disobedience,  proceedings  on,  3500. 
precept  to  bring  up  prisoner  after  dis- 
obedience to  writ,  3501. 
power  of  county  called  to  serve  attach- 
ment or  precept,  3501. 
proceedings  on  return  to  habeas,  3501. 
general  rules  and  principles,  3501. 
power  of  justice  of  supreme  court  on 
hearing,  102. 
when  habeas  proper,  3503. 
what  may  be  reviewed,  3503,  3513. 
arrest     in     violation     of     privilege, 

3504. 
before  or  without  indictment,   3504. 
after  indictment*  3505. 
what      reviewed      after      conviction, 

3505. 
child,  custody  of,  3506. 
extradition,   3508. 
res  ad  judicata,  3509. 
prisoner,     when     must    be    remanded, 
3509. 
what  meant  by  court  of  competent 

jurisdiction,  3510. 
pardon,  3511. 
contempt,  3511. 
when    must   be    discharged    in   civil 

cases,  3511,  3517. 
irregular     commitment,     proceedings 

on,  3513. 
remanding,  when  to  another  officer, 

3514. 
custody,   pending   proceedings,  3514, 

3521. 
notice  to  those  interested  in  deten- 
tion,  3514. 
return   controverted   by;    proceedings 

thereon,  3515. 
sick,  3516. 
certiorari  on  application  for,  3516. 
in  proceedings  to  discover  death  of  life 

tenant,  3708. 
return,  proceedings  on,  3516. 
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Habeas  corpus — continued. 

final   order   of  discharge  or   dismissal, 

3516. 
does  not  prevent  habeas,   3517. 
bail  on,  when  and  how  ordered,  3517. 

by  whom  and  how  taken,  3517. 
discharge  of  prisoner  bailed,  3517. 
order  for  discharge  and   its  service, 
3517. 
enforcing,   3518. 
when  prisoner   discharged   may  and 
may  not  be  reimprisoned,  3518. 
penalty  for  violation,  3518. 
avoiding  service  of  writ,  penalty  for. 
3519. 
for  aiding,  3519. 
warrant  for  prisoner  about  to  be  re- 
moved, 3519. 
offender,  when  to  be  arrested,  3519. 
execution    of    warrant,    proceedings 

thereon,  3519. 
proceedings  against  offender,  3520. 
appeal    from   order   refusing  to  grant 
habeas,  3520. 
to  court  of  appeals,  3521. 
by  people,  3520. 
prisoner    who    appeals    admitted    to 

bail,  3521. 
recognizance  on   appeal  by  prisoner, 
3521. 

to  court  of  appeals,  3521. 
custody   of   prisoner   till  bail   riven, 
3521.  * 

recognizance     valid     for     adjourned 
terms,  3521,  3522. 

penalty  for  refusing  copy  of  mandate 
to  prisoner,  3522. 

article  applicable  to  all  writs  of  ha- 
beas, 3522. 

See  also  Writs  generally. 

Habeas  corpus  ad  testificandum. 

not  an  escape,  67. 
by  whom  issued,  3492. 
to  testify  before  officer  or  body  not  a 
court,  3493. 
justice  of  peace,  3493. 
prisoner  sentenced  for  death  or  felony, 
3493.  ' 

application  for  habeas,  3493. 
when  prisoner  remanded,  3493. 
officer  to  obey  and  make  return,  3494. 
Habitual  drunkard. 

appointment  of  committee,  3712. 

See  also  Committee;  Convey  - 
anoe  of  infant,  lunatic,  idiot, 
or  habitual  drunkard's 
lands. 

Handwriting. 

how  proved,  2029. 
proof  of,  to  establish  will,  4044. 
Headstone. 

included     under     "funeral     expenses," 
4410. 

Hearing. 

preference   in,    1647   to   1658. 
on  appeal  to  App.  Div.,  2735. 
on  what  papers,  2730  to  2735. 
in  surrogate's  court,  3929. 
Heir. 

adverse  possession  runs  against,  151. 


Heir — continued. 

when  limitation  begins  to  run  in  favor 

of,  246. 
who   joined   as   plaintiff   in    suits   by, 

329. 
as  defendant  in  foreclosure,  3078. 
execution  against,  2849. 
Heir,  action  against,  3368. 
complaint  in,  3366. 
joinder,  3365. 
limitations  against,  3367. 
must  be  joint,  3368. 
apportionment  of  recovery,  3368. 
proof  against  heir,  3368. 
prior  recovery  deducted,  3369. 
judgment  where  land  not  aliened,  3370. 

where  land  aliened,  3370. 
preference  of  claims,  3371. 
defense  of  other  claims  existing,  3371. 
defense  of  prior  payments,  3371. 
infancy  of  parties,  effect  of,  3371. 
where   defendant   is  also  legatee,   etc., 

3371,  3372. 
complaints  in  actions  by,  587. 
evidence  by,  of  transactions  had  with 

deceased,  1744. 
not  liable  to  arrest  as  such,  1121. 
pleadingB  in  actions  by,  3340. 
whether  considered  joint  debtors,  3464. 
conveyance  on  sale  of  decedent's   real 
estate;    when    not    to   affect    pur- 
chaser or  mortgagee  from,  4434. 
costs  against  executor,  when  not  charge- 
able to,  4757. 

See  also  Newt  of  kin;  Credit- 
or's action  against  debtors. 
Heirship,  probate  of,  4147,  4148. 
who  may  apply  for,  4147. 
to  whom,  4147. 
contents  of  petition  for,  4147. 
citation,  contents  of,  4147. 

heir  may  appear  without,  4147. 
hearing  of  application  for,  4147. 
dismissal     of     petition     if     contested, 

4147. 
what  petitioner  must  prove,  4148. 
decree  for,  when  to  be  made,  4148. 
may  be  recorded  where,  4148. 
effect  of,  as  evidence,  4148. 
petition  to  vacate  within   10  years, 

4148. 
when  surrogate  to  vacate,  etc.,  4148. 
recording   decree   or   order   vacating, 
4148. 

Highway  commissioners. 

parties   plaintiff  in   actions  by,   330. 
actions  by,  3460. 
Highways. 

certiorari  in  cases  affecting,  3602. 
to  review  proceedings  of  commissioners. 
3640. 

See     also     Animals     straying 
upon  highioays. 
Homestead. 

when  exempt   from  execution,  2877  to 

2879. 
as  bail,  1155. 

Householder. 

defined,  1156. 

Hudson,  mavor's  court  of. 

jurisdiction  of,  4692. 
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Hudson,  mayor's  court  of — continued. 
removal    of    action    from,    to    county 

court,  4692. 
subpoena  or  warrant  served  anywhere  in 
State,    4693. 
Husband.  • 

service  of  summons  upon,  274. 

where  and  when  not  necessary  to  join 

wife  in  actions,  402  to  408. 
may  act  as  surety  for  wife,  and  vice 

versa,    1694. 
not    excluded    from    giving    testimony 

where  wife  is  interested,  1731. 
when  not  competent  witness,  1795. 
when  entitled  to  letters  of  administra- 
tion, 4149,  4152. 
Husband  and  wife. 

uniting  causes  of  action  against,  683. 
ejectment  by,  2948. 

See     also     Parties;     Married 
women. 
Idiocy. 

as   affected  by  statute  of  limitations, 
*209. 
Idiot. 

discharge  of,  from  arrest  if  under  four- 
teen, 1121. 
county   courts   have   jurisdiction   over, 

123. 
service  of  summons  upon,  271,  272,  279, 
280. 

See  also  Committee  of  lunatics 
etc;   Convey anoe  of  infant, 
etc. 
Illegitimate. 

right  of,  to  apply  for  letters  of  admin- 
istration, 4154. 
Illiterate. 

probate  of  will  of,  4017. 
Implied  promise. 

whether  statute  of  limitations  applica- 
ble to,  162. 
Impotency. 

limitation    of   action    for,    178. 
Imprisoned  judgment-debtor,  102. 
See  Insolvent  debtor. 

Imprisonment. 

effect  of,  upon  statute  of  limitations, 

153,  207,  208. 
false,  complaint  for,  568. 
Improvidence. 

of   applicant   for   letters   testamentary, 

4131. 
of  executor  or  administrator,  whether 

ground  for  revocation,  4181. 

Improvements. 

allowance  for,  in  ejectment,  2976. 
rules  in  dower.     See  Dower,  action  for. 
Incompetent. 

who  are  to  be  executors,  4001. 
Incompetent  person. 

capacity  of,  to  sue,  383. 
when  committee  of,  can  sue  in  a  repre- 
sentative capacity,  393. 
complaint  in  action  upon  contract  made 

with,  587. 
service  upon,  271,  279,  280. 
Incorporation. 

averment  and  proof  of,  3314  to  3316. 
Indefinite    and     uncertain     allegations, 
1077  to  1090. 

See  Definite  and  certain. 


Indefiniteness. 

remedy  for,  1599. 

Indemnitors. 

substituted    in    action    against   sheriff, 

2896  to  2900. 
application   for   substitution   by,   2899. 

by  sheriff,  2899. 
terms  in  granting  order,  2899. 
officer  joined  with,  2900. 
effect  of  order,  2900. 
notice  of  action  to  be  given  to,  2900. 

Index. 

to  record  of  wills  to  be  kept,  4128. 

Indians. 

jurisdiction  of  State  courts  in  actions 
against,  15. 

Indictment. 

court  may  order  production  of  person 
indicted  and  held  by  sheriff  under 
civil  mandate,  68. 

Indorsement. 

of  writs  and  process,  20. 
of  pleadings,  893. 
of  papers,  1659. 

in  arrest,  1133. 
of    summons    in    action    for    penalty, 
3417  to   3419. 
Indorser. 

answer  by,  799. 

Infancv. 

objection   of,  by  demurrer,   707. 

setting  up  defense  of,  811. 

not  to  suspend  action  against  devisor's 

heirs,  etc.,  for  debts,  3371. 
discontinuance  after   defense  of,  4843. 

Infant. 

Plain  tiff. 

right  of,  to  bring  action,  442. 

guardian  for,  must  be  appointed,  442. 

infant  guardian,  443. 

who  may  be  guardian,  443. 
duties  and  powers  of,  443. 
liability  of,  444. 
removal  of,  444. 
effect  of  failure  to  appoint,  444. 

application  for  appointment  of  guard- 
ian for,  445. 

who  apply  for,  445. 
Defendant. 

application  for  guardian  for,  445. 

when  guardian  for  appointed,  446,  447. 

papers  on  motion,  446. 

lunatic,  446. 

guardian  in  summary  proceedings, 
446. 

where  no  appointment  made,  446. 

when  appointed,  447. 

order  and  its  service,  447. 

infant  bound,  447,  448. 

compensation,  447. 

duty  of,  447. 

who  may  appoint  guardian,  448. 

consent  to  be  guardian  necessary, 
448. 

clerk  must  act  as  guardian  for  absent 
defendant,  448. 

summons,  service  of,  on  guardian  for 
absent  defendant,  448. 

guardian  of,  not  receive  property  with- 
out security,  449. 

what  security  guardian  give,  450. 

liability  of  guardian  of,  for  costs,  450. 
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Infant — continued. 

how  service  of  summons  made  on,  271 

to  281. 
want  of  appearance   for,   cured,   1455. 
discharge  from  arrest,   1121. 
when  liable  to  arrest,  1121. 
as  to  effect  of  oath  by,   1829. 
preference  of  action  by  or  against,  1648. 
when  judgment  against  by  default,  2440. 
power  of  supreme  court  over,  90. 

of  county  court,  123. 
when  statute  begins  to  run  against,  246. 
jury  trial  on  question  of  custody,  1965. 
action  for  partition,  by  2987. 
share  of,  in  proceeds  in  partition,  3029. 
recovery    of    dower    against   by    default, 

3038. 
when    action    may    be    brought    by    or 

against  in  own  name,  3192. 
annulment    of    marriage    on    behalf    of, 

3251. 
application  on  behalf  of,  to  change  name, 

3792. 
service  of  citation  upon,  3921. 
payment  of  legacy  to,  4256. 
decree  on  accounting  as  to  distributive 

share,   4407. 
surrogate    may    direct    advancement    for 

maintenance,   4500. 
costs  against  infant  plaintiff,  4766. 
power  of  supreme  court  over  persons  and 

property  of,  90. 
equity    powers    of    county    courts    as   to 

sale  of  real  estate  of,  127. 
exception   in   favor   of,   to   prevent   run- 
ning of  statute  of  limitations,  208. 
Disposition  of  real  property  of;  action, 
when  action  lies  to  compel  conveyance, 

o737. 
who  may  maintain,  3738. 
judgment  in,  how  enforced,  3738. 
guardian  to  execute  deed,  etc.,  3738. 
Disposition  of  real  property;  special  pro- 
ceeding, 3738  to  3753. 
sale,    conveyance,    mortgage,    or    lease, 

when   compellable,   3738. 
jurisdiction  is  statutory,  3739. 
who  may  be  applicant,  3741. 
when  infant  join,  3742. 
petition,     contents     and     verification, 

3742. 
special    guardian,   must  be   appointed. 
3744. 
must  file  bond,   3744. 
prosecution,  on  breach,  3745. 
reference,  on  presenting  petition,  3746. 
final  order  for  sale,  etc.,  3747. 

order  by  court  requisite,  3747. 
special  guardian  to  execute  agreement 

for  sale,  3748. 
dispositions  contrary  to  will  or  deed, 

forbidden,   3748. 
effect  of  deed,  mortgage,  or  lease,  3749. 
refunding   to   purchaser,   on    imperfect 

sale,  3749. 
validity  of  sale  where  will  discovered, 

3749. 
proceeds   of   sale  when   deemed   realty, 
3750. 
object  of  this  provision,  3750. 
infant  deemed  a  ward  of  court,  3751. 


I  nf ant — continued. 

application     of     proceeds,     investment, 

3751. 
particular    estate,    when    included    in 
sale,  3752. 
consent    of    tenant    of    such   estate, 

3752,  3753. 
investment  for  infant,  in  such  case, 
3753. 
debts,  how  paid  from  proceeds,  3753. 
Miscellaneous  regulations. 
nonage  not  to  prevent  certain  actions, 

3371. 
guardian    for.    See    Guardian;    Guard- 
ian     appointed      in      surrogates' 
courts. 
annulment  of  marriage  of,  3251. 

See  Marriage,  action,  etc. 
change  of  name  of,  3791,  3792. 

See  Name,  proceedings,  etc 
as  party  to.  action  for  partition,  2987. 
See  Partition,  action  for. 

Information  and  belief. 

denial  upon,  762  to  764. 

allegations   in   pleading  upon,   910. 

when  denial  on,  stricken  out  as  frivo- 
lous. 

pleading  upon,  not  frivolous,  1003. 

arrest  upon,  1126. 

allegations  of  false  representations  on, 
to  procure  arrest,  1125. 

to  procure  injunction,  1257. 
attachment,   1305. 

motion  to  consolidate  causes,  when  may 
be  on,  1701. 

application    for    deposition   of   witness 
not  a  party,  on,  1862. 

Informers. 

action  by,  for  penalty,  3416. 
limitation  of,  182. 
Inheritance. 

defined,   3915. 

Injunction. 

uniting  different  causes  of  action  for, 

684. 
writ  of  injunction  abolished;  order  sub- 
stituted, 1167.     . 
general  rules  and  principles,  1168. 
chapter  relates  to  temporary  injunc- 
tion, 1171. 
principles  governing  allowance,  1168  to 
1175. 
action  requisite,   1171. 
complaint     and     affidavit     requisite, 

1172. 
jurisdiction,  how  acquired,   1173. 
wholly  discretionary,  1173. 
injury  feared,  1173. 
must  be  a  clear  right  and  violation, 
1172. 

granted  reluctantly,  1174. 
can  only  go  against  party  to  the  ac- 
tion, 1173. 
never  retroactive,  1175. 
injunction  in  behalf  of  defendant,  1174. 
reasons  for  refusing  or  vacating,  1175 

to  1177. 
not  if  legal  remedy  adequate,  1175. 
not   if  money   damages  are   adequate, 

1175,  1176. 
public  mischief,  1176. 


5268     Reference*  art  to  Page:     Vol.  I  ends  p.  1454;   Vol.  II  end*  p.  2888;  Vol.  Ill  ends  p.  4198. 


Injunction — continued. 

irreparable  damage,  1176. 
When  the  right  depend*  upon  nature  of 
action,  1248  to  1252. 
complaint  must  demand,  1250. 
show  right  to  relief,  1250,  1251. 
When   the  right  depends  upon  extrinsic 

facte,  1252. 
Against  whom  and  what. 
injunctions  against  corporations,  stock- 
holders,   and    officers    of    corpora- 
tions not  municipal,  1177  to  1186. 
when  granted  or  refused  against  cor- 
porations,  etc.,   1177. 
not  as  to  its  general  business,  1180. 
change  capital  stock,   1180. 
declaration  of  dividend,  1180. 
sale    of    entire    corporate    property, 
1186. 
injunctions  against  officers  of  corpora- 
tion, 1182. 
right  to  office,  1182. 
after  appointment  of  receiver,  1185. 
building  of  railroad,  1182. 
operating  a  railroad,   1183. 
elevated  railroad,  1183. 
society  for  prevention  of  cruelty,  1186. 
savings  bank,  1186. 

I  property  of  religious  corporation,  1186. 
aches,  1181. 

against  public   officers,   municipal   cor- 
porations, taxes,   1186  to  1196. 
when  granted  or  refused,  1186. 
not  bind  successors,  1194. 
discretion    of   officers    not   interfered 

with,  1193. 
testing  title  to  office,   1194. 
public  bodies  and  officers,  1194. 
judicial  officers,  1193. 
State  officers,  1194. 
city  department,  1192. 
board  of  education,  1192. 
board  of  health,  1192. 
commissioners  of  highways,  1192. 
municipal  corporation,  1193. 
subway  commission,  1195. 
superintendent  of  buildings,   1195. 
illegal  act  of  mayor,  1193. 
common  council,  1192. 
taxation  and  assessments,  1195. 
town,  1196  to  1205. 
court-martial,    1209. 
Against    violation    of   covenants,    against 
trespasses   and  nuisances,   1196  to 
1205. 
violation  of  covenant,  1196. 
trespass,  1201. 
personal   trespass,   1204. 
cloud  on  title,  1196. 
erections  upon  land,  1196. 
leases,    1196. 
nuisance,    1197. 
waste,   1204. 
water,   1204,  1205. 
Against     judicial     proceedings,     actions, 
and  judgments,    1205  to   1215. 
when   granted   or   refused,    1205. 
one  judge  may  enjoin  another,  1211. 
proceedings  in  other  courts,  1211  to 

1214. 
foreign  courts,  1209. 


Injunction — continued. 

when  not  granted,  1212. 
judgments,  1210. 
execution,  1200. 
replevin,  1214,  1215. 
summary  proceedings,  1215. 
In  miscellaneous  cases,  1215  to  1246. 
amount,  1215. 
arbitrators,   1215. 
arrests,  penal  laws,  1215. 
assignee  for  creditors,   1215. 
associations,  1215. 
attachment,    1216. 
bees,  1216. 

board  of  brokers,  1216. 
breach  of  contract,  1216. 
buildings,    1216. 
burial,   1217. 
business  rival,  1217. 
canal,  1217. 
church  pew,  1217. 
circulars,  1217. 
combination,  1217. 
comptroller,  1217. 
consequential  damage,  1217. 
contracts,  1217. 
copyright,  1222. 
corporate  vote,  1222. 
debtor  and  creditor,  1222. 
divorce  action,  1223. 
ecclesiastical  sentence,  1223. 
elections,   1223. 
enticement  of  servant,  1223. 
espionage,  1223. 

excessive  use  of  easement,  1223. 
executors,  etc,   1223. 
forfeitures,   prevention   of,   1223. 
franchise,  protection  of,  1223. 
fraud,  1224. 

fraudulent  disposition,   1224. 
freight,  lien  on,  1224. 
gas  company,  1224. 
harboring,  1224. 
highway  interference,   1224. 
husband   and  wife,   1225. 
insurance,  1225. 
invention,  disclosure  of,  1225. 
land,  interference  with,  1225. 
landlord  and  tenant,  1225. 
libel,  1226. 
license  fees,  1226. 
lien,  1226. 

mail,  letters  in,  1227. 
money  damage,   1227. 
mortgages  and  mortgagee,  1227. 
names,  1227. 
newspaper,  1230. 
nominal  interest,  1230. 
non-resident,  1230. 
nuisance,   1197,   1230. 
painting,  1230. 
parent  and  child,  1230. 
parting  with  goods,  1230. 
partners,  1230. 
patents,  1231. 
personal   services,   1232. 
petition,  right  of,  1232. 
play,  1232. 
pooling  stock,   1232. 
portrait,   1232. 
possession,   1232. 
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power  of  sale,  1232. 

promissory  note,  1232. 

publication,  1233. 

public  pump,   1233. 

racing,  1233. 

railroad  bond,  1234. 

railroads,  1234. 

replevin,  aid  of,  1235. 

reputation  and  privacy,  1235. 

sale  of  lands  out  of  State,  1235. 

security,  sale  of,  1235.  * 

set  aside  transfer,  1235. 

sheriff's  sale,   1235. 

sign,  1235. 

specific  performance,  1235. 

statue,  erection  of,  1235. 

stock  of  corporation,  1235. 

stoppage  in  transitu,  1236. 

streets,  1236. 

street  cleaning,  1237. 

strike,  1237. 

subscription,   1237. 

Sunday  disturbance,  1243. 

taxes,  1237. 

ticker,   1238. 

trade  and  commerce,  1238. 

trade  quotations,  1238. 

trade-marks,  1238. 

trade    secrets,    rival    business,    etc., 

1240. 
trade  unions,  1242. 
trust,  1243. 
trustees,   1244. 
uncertain  right,   1244. 
unfair  competition,  1244. 
usury,   1244. 

village  incorporation,  1244. 
violation  of  ordinance,  1244. 
water  company,   1244. 
watercourse,  1244. 
wills,  1246. 
When  right  depends  on  nature  of  action, 
1248. 
construction    and    application    of    sec- 
tion, 1248. 
relief   discretionary,   1252. 
When    right    depends    on    extrinsic   fact, 
1252. 
construction  and  application  of  section, 

1252. 
when  granted  or  refused,  1253. 
By  whom  granted,  1254. 
restrictions    upon     injunction    against 

State  officers,  1254. 
second  application,  1255. 
Proof  necessary  to  procure,  1255. 
affidavit  required,  1255. 
allegations  on   information  and  belief, 

1257. 
complaint    not   showing    cause    of    ac- 
tion, 1257. 
When  order  may  be  granted,  1258. 
when   notice  required,   1258. 
when  not  granted  simultaneously  with 
other    provisional    remedies,    1453. 
Order  to  recite  grounds;  service  of  order, 
1258. 
contents  of  order,  1258. 
strictly  construed,  1259,  1260. 
effect  of  caption,  1258. 


Injunction — oontinued. 
how  served,  1259. 
effect  of  omission  to  serve  the  papers, 

1259. 

effect    of    omission    to    state   grounds, 

1259. 

Security  to  be  given  on  staying  proceed- 

*ngs,  in  action  before  trial,  1260. 

people     and     municipal     corporations, 

3488. 
after  trial  and  before  judgment,  1261. 
after  judgment,  1261. 

includes  judgment  by  confession, 

1261. 
scire  facias,  1262. 
does  not  include  judgment-cred- 
itor of  insolvent  corporation, 
1262. 
applies   to  sheriff  under   execu- 
tion, 1262. 
amount,  1261. 
money  deposited  may  be  paid  over,  1262. 
undertaking   to    be    cancelled    thereupon, 

1262. 
security  on  staying  proceedings  after  ver- 
dict in  ejectment  or  dower,  1262. 
what  damages  included,  1262. 
deposit  may  be   dispensed  with,    1263. 
undertaking  and  deposit,  when  dispensed 
with,  1263. 
what  is  fraudulent,  1263. 
Security  in  other  cases,  1263  to  1266. 
undertaking  omitted,   1264. 
contents  of  undertaking,  1264. 
for  whose  benefit  undertaking,  1263. 
"finally  decide,"  1265. 
undertaking  by  corporation,  1264. 
for  benefit  of  all  defendants,  1263. 
real  party  in  interest,   1264. 
filing  undertaking,  1264. 
effect  of  omission,  1264. 
inadequate  security,  1264. 
insolvent  sureties  replaced,  1264. 
effect     of    discontinuance     of    action, 
1265. 
special  cases  excepted,  1266. 
Damages  how  ascertained,  1266  to  1275. 
construction    and    application    of    sec- 
tion, 1266. 
general  rules  and  principles,  1268. 
when  and  at  what  stage  reference  or- 
dered, 1274. 
prerequisites  to  order,  1272. 
against  whom  reference  ordered,  1273. 
in  whose  favor  ordered,  1273. 
the  reference  and  report,  1274. 
extent  of  liability  of  sureties,  1273. 
measure  of  damages,  1270. 
costs  in  the  action,  1269. 
counsel    fees    on    motion    to    dissolve, 

1269. 
counsel  fees  on  reference,  1270. 
extra  allowance,  1269. 
counsel  fees  on  trial,  1270. 
amount  reported  conclusive,  1274. 
sureties  may  appeal,  1274. 
cancellation  of  undertaking,  1269. 
damages    sustained    by    a    third    person, 

1276. 
Aotion  on  the  undertaking,  1275. 
action  necessary  to  recovery,  1275. 


5270     Rsferences  are  to  Pages.     Vol.  I  ends  p.  1454;   Vol.  II  ends  p.  2838;  Vol.  Ill  ends  p.  4108. 


Injunction — continued, 

effect  of  want  of  jurisdiction,  1275. 
Vacating  or  modifying. 

without  notice,  1275,  1276. 
Upon  notice,  1276. 
general  rules  and  principles,  1277. 
party  in  contempt  may  move  to  vacate, 

1277. 
may   move   before   answer,    1277. 
papers  on  which  motion  made,  1279. 
refer  to  complaint,  1278. 
complaint  not  conclusive,  1278. 
intent  to  defraud,  1279. 
effect  of  answer,   1277. 
denial   of  equities,   1278. 
papers  in  reply,  1280. 
principles  governing  the  decision,  1279. 
dissolved  where  not  irreparable,  1280. 
evasive  denials,  1278. 
continued  though  there  is  full  denial, 

1278. 
continued  in  spite  of  defect  of  parties, 

1278. 
against  foreign  consul,  1279. 
removal  to  U.  S.  court,  1280. 
irregularity    not    waived    by    motion, 

1279. 
vacating    injunction    for    non-prosecu- 
tion, 1278. 
effect  of  dismissing  complaint,  1278. 
dissolution  of  attachment,  1278. 
effect  of  judgment,   1279. 
time  of  decision,  1280,  1453. 
when    prior    motion    does    not   prejudice 

subsequent    application,    1280. 
where  complaint  discloses  no  cause  of  ac- 
tion,  1280. 
Effect  of  appeal. 
not   a   stay,    1280. 

stay  on  appeal  from  dissolution,  1282. 
suspending,   1281. 
new  undertaking  upon  application  to  va- 
cate,  1281. 
rule   on    appeal,    1282. 
verified  answer  to  have  the  effect  only  of 

affidavit,  1282. 
jury  trial  in  action  for  specific  perform- 
ance and,   1968. 
ejectment,    2953. 
to  prevent  waste,  3190. 
suspending  business  of  corporation,  3332. 
judgment-creditor's  action,  3407. 
in  tax-payer's  suit  to  restrain  injury  or 

waste  of  public  property,  3458. 
against  summary  proceedings,  3699. 
in  quo  warranto,  3476. 
against   transfer,   in   supplementary   pro- 
ceedings,  3834. 

See     also     Courts     generally; 
Nuisance. 
Injury. 

personal,     and     to     property,     defined, 

4908. 
jurisdiction  of  justice  of  peace  in  ac- 
tions for,  4253  to  4257. 
statute    of    limitations    applicable    to, 

165,   177. 
to  person,  complaint  in,  553  to  556. 
mitigating  circumstances  in  action  for, 

997. 
from  negligence,  2225  to  2236. 


Innkeeper. 

disqualified  from  acting  as  justice,  4528. 

Inquest. 

when  not  to  be  taken  for  want  of  affi- 
davit of  merits,  1988  to  1990. 

practice  as  to,  1988  to  1990. 

setting  aside,  1990. 

pending    motion    to    change    place    of 
trial,  2163. 

inquisition  interlocutory,  how  reviewed, 
2448. 
in  ad  quod  damnum.    See  Assessment 

of  damages. 
of  lunacy.    See  Committee  of  luna- 
tic, etc. 

Insanity. 

as  affecting  capacity  to  make  a  will, 

4065. 
statute  of  limitation  in  cases  of,  153, 

207,  2522. 

Insolvency. 

as  ground  for  attachment,  1288. 

Insolvent. 

pleading  discharge  of,  in  answer,  810, 
971. 

Insolvent  debtor. 

assignee's  bond,  action  upon,  3414. 
certiorari    in    insolvency    proceedings, 
3640. 
Inspection. 

right  of  party  on  trial  to  inspect  paper 
used  by  witness,  2026. 
Inspection  generally.     See  Discovery. 
Inspection  of  documents. 

after  substitution  of  attorneys,  37 

Installment. 

foreclosure  for,  3124. 

Instructions. 

to  jury,  2064  to  2076. 
See  Trial. 
Instrument. 

for  payment  of  money  only,  how  plead- 
ed, 975  to  977. 

what  is,  976. 

mortgage  is  not,  976. 

pleading  on  negotiable  paper,  976. 

against  corporation,  976. 

against  indorser,  976. 

payee  against  maker,  977. 

note  not  payable  absolutely,  977. 

instrument  in  foreign  language,  976. 

persons  liable  on  same,  434. 

what,  may  be  acknowledged,  1945. 

Insurance. 

complaint  in  actions  upon  policies,  627 
to  629. 

fire,  627. 

life,  627. 

marine,  628. 
answers  on  policies,  799,  811. 
parties  plaintiff,  330. 
actions  in  representative  capacity,  394. 
compulsory  reference  of  issues,  2309. 

Interest,  party  in. 

to  sue,  378. 

who  is,  384  to  392. 

joinder  of  those  united  in,  372. 

bringing  in,  416  to  433. 

Interest. 

does  not  exclude  witness,  1731. 

effect  of,  as  to  testimony  referring  to 
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decedent,  1731  to  1791. 

allowance  of,  in  verdict,  2421  to  2428, 
2449. 
as  damages,  2422. 

whether  claim  liquidated  or  unliqui- 
dated, 2423. 

when  begins  to  run,  2422. 

on  claim  against  city,  2421. 

attorney's  bill,  2421. 

legacies,  2423. 

stockholders,  2426. 

various  cases,  2424. 

when  not  allowed,  2427. 

rate  of,  2426. 

compound,  2427. 

judgment  to  bear,  2431. 

payment  of,  effect  on  statute  of  limita- 
tions, 204. 

pleadings  in  action  upon  bond  for,  572. 

liability  of  executors  and  administra- 
tors for,  4352. 

on  legacies,  4254. 

when  taxable  as  costs,  4850. 

Interest  clause. 

foreclosure  under,  3087. 

Interested  person. 

the  term  defined,  3914. 
Interlineations. 

in  wills,  4097. 

Interlocutory  costs. 

upon  issues  of  law,  4733. 
how  collected,  4734. 
Interlocutory  judgment. 

defined,  2383. 

decision  of  court  or  report  of  referee 

directing,  upon  trial  of  demurrer, 

2339. 
when  demanded  with  final,  655. 
how  reviewed,  2570. 
motion  for  new  trial  at  app.  div.  after, 

2243. 
final  judgment  upon,  2448. 
how  such  final  judgments  entered  and 

settled,  2448. 
when  notice  of  appeal  to  specify,  2550. 
appeal  from,  to  app.  div.,  2718. 

Interlocutory  reference. 

how  reviewed,  2448. 

Intermediate  account. 

defined,  3914. 

Intermediate  order. 

in  surrogate's  court,  how  reviewed  on 
appeal,  3965. 
Interpleader. 

construction  and  application  of  section, 

1705. 
action     authorized,     and     proceedings, 

1720. 
by  order,  1705. 

general  rules  and  principles,  1708. 
application  of  the  section,  1710. 
"collusion,"  1711. 

granting  order  discretionary,  1712. 
party  not  bound  to  act  on  indemnity, 

1711. 
move  promptly,  1711. 
what  must  appear,  1711. 
money  or  property  must  be  brought 

into  court,  1711. 
when    interpleader    by    motion    has 


Interpleader — continued. 

been  allowed,  1713  to  1715. 
goods  consigned,  1714. 
policy,  fire  insurance,  1714. 
refused,  1715  to  1717. 
effect  of  order,  1712. 
appeal,  1713. 
action  for  interpleader,  1717  to  1720. 
when  may  be  maintained,  1717. 
facts  requisite  to  maintenance,  1718. 
doubt  as  to  ownership,  1718. 
effect  of  fault  in  plaintiff,  1719. 
hazard,  wanting,  1719. 
indifference  between  claimants,  1719. 
laches,  1720. 

same  debt  or  properly,  1720. 
payment  into  court,  1720. 
Interpreter. 

in  city  court  of  New  York,  121. 
justice's  court  of  Brooklyn,  4669. 
I  n  terrogatories. 

for  commission,  1913,  1914. 
in  foreign  language,  1931. 

See  Commission. 
in  court  of  justice,  4586 

Intervening. 

third  party,  in  action  to  annul  mar- 
riage, 3254. 
in  divorce,  3256. 

Intestacy. 

evidence  of,  4159. 

Intestate. 

defined,  3914. 

Inventory. 

sheriff  levying  in  attachment  to  make 
and  file,  1362. 

return  of,  how  enforced,  1375. 

of  executor,  when  contradicted,  3355. 

how    executor    or    administrator    com- 
pelled to  return,  4221. 

who  compel,  4221. 

settling  estate  without,  4223. 

how  made  and  contents,  4220. 

further,  4222. 

powers  of  surrogate,  4222. 

costs,  4222. 

effect  of,  4222. 

See  Decedents'  estates. 

general  guardian  to  file  annually,  4500. 

by  testamentary  guardian,  4518. 

Investment. 

of  moneys  in  court,  1558. 

duties  of  executors  and  administrators 

as  to,  4328. 
liability  of  executors,  etc.,  for  failure  to 

make,  4351. 
by  trustees,  4451. 
by  guardians,  4508. 

Irregularity, 

setting   aside    judgment    for,    2501    to 

2520. 
power  of  the  court,  2506. 
motion  for,  by  whom,  2507. 
motion  to  be  promptly  made,  2508. 
where  made,  2509. 
burden  of  showing,  2509. 
merits  to  be  shown,  2509. 
how  far  discretionary,  2510. 
what  is,  1608,  2510. 
what  is  not,  1609,  2611. 
waiver  of,  2512. 
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must  be  pointed  out  in  the  notice,  1608. 

the  relief,  2513. 

renewing  motion,  2515. 

conditions  imposed  on  granting,  2513. 

judgment  allowed  to  stand,  2514. 

on  service  by  publication,  2510. 

grounds  for  vacating,  2515  to  2517. 

where    judgments    have    been    opened, 
2517  to  2519. 

where  refusal  to  open  judgments,  2519, 
2520. 

effect  of  vacating,  2519. 

order  appealable,  2519. 
Irrelevant  matter,  1059  to  1077. 

what  is,  1070,  1071. 

motion  to  strike  out,  1068  to  1070. 
granting  is  discretionary,  1068. 

allegations   stricken   out  or   sustained, 
1072  to  1077. 
Issue,  note  of,  1982. 
Issues. 

mode  of  trial  of,  1957. 

denned,  1957. 

of  law,  of  fact,  when  arise,  1958. 

how  disposed  of,  1958. 

order  of  trial  of,  1959. 

issue  of  law  first  disposed  of,  1958. 

of  law,  where  triable,  2171. 

what  tried  by  jury,  1960. 
by  court,  1970. 

immaterial,  not  tried,  1981. 

what  tried  before  one  judge,  1981. 

how  arranged  on  calendar,  1988. 
See  Trial. 

Jail. 

limits  to  period  of  confinement  within, 

58. 
when  designation  revoked,  63. 

Jail  liberties. 

prisoners  upon,  when  other  jail  desig- 
nated, 62. 
prisoners  removed,  63. 
who  entitled  to,  64. 
undertaking  to  be  admitted  to,  64. 
proceedings  thereon,  64. 
when  void,  65. 
for  whom  held,  65. 
if  insufficient,  prisoner  recommitted, 
65. 
surrender  of  prisoner  by  his  sureties, 
65. 
how  to  be  made,  65. 
Escape  defined,  66. 

distinction    between    voluntary    and 

negligent,  66. 
consequences  of  a  voluntary  escape, 
66. 
negligent  escape,  66. 
from  jail  limits,  66. 
what  has  been  held  an  escape,  and 

what  not,  67. 
habeas  corpus  ad  testificandum,  67. 
what   relieves   the   sheriff   from   lia- 
bility, 67. 
void  process  a  defense,  67. 
irregularity  no  defense,  67. 
discharge  by  order  of  court,  67. 
arrest  by  congress,  68. 
plaintiff's  subsequent  assent,  68. 
discharge  by  attorney,  68. 


Jail  liberties— oonHnued. 

caused  by  trick  of  plaintiff,  68. 
election  by  plaintiff.  68. 
when  court  may  order  indicted  person 

produced,  68. 
prisoner  committed  for  contempt,  how 
to  be  kept,  68. 
misdemeanor  to  allow  to  go  at  large, 

68. 
commitment  must  show  liability,  69. 
extent  of  sheriff's  liability  for  escape, 

69. 
•    action  for  neglect  to  arrest,  70. 
suit  on  undertaking  to  sheriff,  70. 
sheriff's  liability  as  bail,  70. 
action  by  bail  against  sheriff,  70. 
actions  upon,  and  assignment  of  bond 

for,  70  to  73. 
defense  in  action  by  sheriff  on  bond,  70. 
judgment  against  sheriff  to  be  evidence 

against  sureties,  71. 
when   summary   judgment  for   sheriff, 
71. 
requisites  of  application,  71. 
when  stayed  and  when  vacated,  72. 
judgment  evidence  of  damages;  what 
expenses  recoverable,  72. 
assignment  of  bond,  72. 
damages  recoverable  in  assignee's  ac- 
tion, 72. 
waiver  of  action  against  sheriff,  72. 
when  action  bars  action  against  sheriff, 

72. 
defense  in  action  by  assignee,  72. 
stay  in  actions  against  sheriffs,  72. 
defense  of  sheriff  in  action  for  escape, 
73. 
when  not  estopped,  73. 

See  also  Escape;  Sheriff;  Cor- 
oner; Execution  of  mandate* 
against  person. 
Jails. 

house  in  which  sheriff  is  confined  by 

coroner  becomes  a,  74. 
issue  of  new  execution  when  prisoner 

escapes,  61. 
service  of  papers  on  prisoner,  61. 
access  to,  to  be  permitted  for  personal 

service,  61. 
prisoners  to  be  received  under  United 
States  process,  62. 
sheriff    answerable    for    their    safe 

keeping,  62. 
prisoners  already  upon  jail  liberties, 

62. 
jail    liberties    to    prisoner    entitled 
thereto  before  removal,  62. 
to  prisoners  removed,  63. 
designation  revoked,  63. 
revocation  to  be  served,  sheriff  to  re- 
move prisoner,  63. 

Jeofails. 

not  to  impair  legal  proceedings,  1455. 

Joinder. 

of  causes  of  action  in  complaint,  668  to 

687. 
in  real  property  actions,  3192. 
in  people's  action,  3488. 
right  of  arrest  lost  by,  1094. 
-answer  alleging  non-joinder,  800. 
non- joinder  of  plaintiff  in  tort,  when 

ground  of  demurrer,  700. 
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Joinder  of  parties.     See  Parties. 
Joint  business. 

appointment  of  receiver   of   books   of, 
1417. 
Joint  debtors,  actions  and  rights  of  ac- 
tion against  and  between. 

Judgment   against,   on    service    of   part, 
3462  to  3470. 

scope  of  section,  3462. 

what  judgment  entered,  3463. 

death  of  joint  defendant,  3464. 

heirs  not  within  section,  3464. 

offer  and  confession  of,  3465. 

judgment  against  one  not  a  bar,  3465. 

creditor's  bill,  3465. 

effect  of  judgment  against,  3465. 

execution,  form  and  indorsement,  2840, 
3466. 
from  what  collected,  3466. 

docketing  judgment  and  its  effect,  3466. 

defendants   not   summoned,   action   to 
charge,  3466. 
complaint,  3467. 
answer,  3468. 

provisional  remedies,  3468. 

judgment,  3468. 

satisfying  judgment,  3469. 
Miscellaneous. 

transportation,  actions  against  persons 
engaged  in,  3469. 

partner  not  sued,  when  remains  liable, 
3469. 

partnership  accounting,  continuance  of 
business  during,  3470. 

as  affected  by  limitations,  157. 

serving  summons  upon,  to  avoid  limita- 
tion, 212. 

running     of     statute     of     limitations 
against,  214. 

time  when  statute  of  limitations  begins 
to  run  against,  244. 

attachment  lies  against,  1336. 

offer  of  judgment  by,  1551. 

judgment  on  joint  liability,  2401. 

confession  of  judgment  by  one  of  sev- 
eral, 2495. 

supplementary      proceedings      against, 
3848. 

judgment    against    in    justice's    court, 
4607. 
docketing  transcript,  4607,  4608. 

Joint  defendants. 

who   are   necessary   parties   in   actions 
against,  330,  367. 
Joint  liability.     See  Parties. 
Joint  obligees. 

failure  to  join  as  plaintiffs,  when  de- 
murrable, 709. 

Joint  owners. 

as  plaintiffs,  330. 

Joint-stock  associations. 

averment  of,  in  complaint,  459. 
preference  of  actions  against  in  certain 

cases,  1648. 
restrictions    upon    injunction    against, 

3332. 
requisites  of   injunction  against,  3332. 
misjoinder   or   misnomer   of   defendant 

in  action   against  stockholders  of, 

3334. 
application  of  certain  provisions,  3334. 


Joint-stock  associations — continued. 
misnomer  and  amendment,  3334. 
when  deemed  a  resident  as  to  jurisdic- 
tion of  county  court,  130. 

Joint  tenant. 

action  by,  for  share,  3154. 
in  partition,  2978  to  2996. 
action  for  waste  by,  3138. 

Judge. 

defined,  4299. 

when  may  adjourn  a  term,  23. 
out  of  office,  settle  case  or  exceptions, 
20. 
make  return,  20. 
oaths  taken  before,  1825. 
one  judge  cannot  overrule  another  at 

Special  Term,  100. 
in  first  and   second   judicial   districts 
may    continue    proceedings    begun 
before  another,  21. 
substitution    of   an    officer    in    special 
proceedings,  24. 
proceedings    before    substituted    offi- 
cer, 25. 
when  to  file  decision  upon  trial,  2281. 
See  also  Sittings  of  courts. 

Judges. 

general  powers  and  duties  of  judges  of, 

supreme  court,  96. 
general  powers  of  county  judges,  103. 
of  county  court,  132. 
as  to  powers  of,  see  the  respective  courts. 

Judgment. 

Definition,  2383. 
how  differs  from  order,  1596. 
what  is  interlocutory,  2383. 
what  is  a  final  judgment,  2385. 
what  is  not  a  final  judgment,  2385. 
discontinuance,  2386. 
judgment  a  contract,  2386. 
for  frivolousness,  2386. 
When  can  be  entered,  2386. 

nunc  pro  tunc,  2386. 
How  entered,  and  form,  at  term  held  by 

one  judge,  2386. 
of  dismissal,  2390. 

substance  and  effect,  miscellaneous  mat- 
ters affecting,  2394. 
entry  of,  2449. 
directions    for    sale    of    real    property 

and  effect  of  conveyance,  extended 

to  boroughs,  2458. 
docket  books  and  card  index  for  New 

York  county,  2459. 
current   docket   books    for   New   York 

county,  2460. 
form;     general    rules    and    principles, 

2387. 
upon  issues  settled,  2393. 
for  costs,  2394. 
in  equity  actions,  2397. 
against  association,  3449. 
for  purchase-money,  2874. 
in  replevin,  3238. 
summary,    for    sheriff   on    undertaking 

for  liberties,  71. 
signature  to,  2399. 
laches  in  entering,  2400. 
order  on  foot  of,  2400. 
defective  judgment,  2397. 
in  action  to  determine  claim,  313^ 
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for  divorce,  3267,  3268,  3312. 

to  annul  marriage,  3254. 

for  separation,  3277,  3278,  3312. 

for  dower,  3055,  3058,  3061,  3062. 

by  or  against  executor,  etc.,  3335. 

against  heir,  etc.,  3369. 

in  court  of  justice  of  the  peace,  4600  to 

4608. 
in  action  to  vacate  letters-patent,  3480. 
in  action  against  next  of  km,  etc.,  3370. 
in  action  for  nuisance,  3149. 
in  partition,  3005,  3008,  3012  to  3015, 

3025. 
in  quo  warranto,  3479. 
in  ejectment,  2963,  2972. 
in  waste,  3137. 

in  action  to  establish,  etc,  will,  3373. 
Judgment  for  or  against  any  of  the  par- 
ties, 2400  to  2405. 
judgment  on  joint  liability,  2401. 
partners,  2402. 
tort,  2403. 

maker  and  indorser,  2403. 
tenants  and  sub-tenants,  2403. 
several  claim,  2403. 

judgment  against  one,  action  proceed- 
ing against  other,  2403. 
judgment  on  service  of  part,  3462. 
effect  of  judgment,  2403. 
enforcement  of  judgment,  2403. 
judgment  not  carrying  costs,  2404. 
affirmative    relief    to    defendant,    861, 
2404. 
when  a  several  judgment  may  be  taken, 

2405. 
Judgment  dismissing  complaint,  2428  to 
2431. 
scope  of  section,  2428. 
When  judgment  for  plaintiff  not  to  ex- 
ceed that  demanded,  2406  to  2421. 
as  affecting  jurisdiction,  2406. 
demurrer  not  an  answer,  2406. 
judgment  where  no  answer  is  inter- 
posed, 2406. 
judgment  where  answer  is  interposed, 
2408  to  2412. 

case  requiring  different  mode  of 

trial,  2412. 
cases  where  varying  relief  grant- 
ed, 2412  to  2417. 
partition,  2416. 

where     varying     relief     refused, 
2417  to  2421. 
Rate  of  damages,  2421. 

allowance  of   interest  in  verdict,  2421 
to  2428. 
interest  as  damages,  2422. 
liquidated  or  unliquidated,  2423. 
from  commencement  of  action,  2422. 
when    interest    runs    from    demand, 

2422. 
against  city,  2421. 
on  attorneys'  bills,  2421. 
on  legacies,  2423. 
against  stockholders,  2426. 
in  other  cases,  2424. 
no  interest  where  principal  accepted, 

2427. 
interest  on  bond  in  excess  of  penalty, 
2421. 
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when  interest  not  allowed,  2427. 
rate  of  interest,  2426. 
compound  interest,  2427. 
how    objection     to     interest    raised, 
2428. 
interest  on  verdict  to  be  included  in  re- 
covery, 2449. 
judgment  to  bear  interest,  2431. 
judgment    against    dead    person,    1592, 
2431. 
Judgment   by  default  in  certain  actions 
on  contract,  2433,  2434. 
without  application  to  court,  262. 
co-defendants,  263. 
limited  to  relief  demanded,  263. 
practice  in  N.  Y.  city  court,  263. 
not  affected  by  right  to  body  execution, 

263. 
unliquidated  damages,  263. 
when,  without  application  to  court,  263. 
demurrer,  2433. 
answer  stricken  out,  2433. 
condition  not  availed  of,  2433. 
death  of  defendant,  2434. 
judgment    against  one  of    several  de- 
fendants, 2434. 
order  of  default,  2434. 
proof  of  no  answer,  2434. 
antedating  admission  of  service,  2434. 
mode  of  service,  2434. 
answer  in  foreclosure,  2434. 
not  on  contract,  2434. 
How  amount  determined,  2434. 
admission  by  default,  2435,  2436. 
proof  of  plaintiff's  demand,  2435. 
judgment  for  amount  admitted,  2435. 
gold,  2435. 

no    remedy   by    motion   to    strike  out, 
2435. 
When    application    to    court    necessary, 
2435. 
where  motion  for  judgment  made,  2435. 
in  ejectment,  2435. 
in  divorce,  2436. 
arrest,  2436. 
undertaking,  2436. 

failure    to    apply    is    an    irregularity, 
2436. 
proceedings  on  such  an  application,  2436. 
default  as  admission,  2435,  2436. 
evidence  necessary,  2436. 
how  evidence  to  be  taken,  2436. 
several  defendants,  2437. 
account,  2437. 
claim  and  delivery,  2437. 
trade-mark,  2437. 
actions  of  tort,  2437. 
reference,  2437. 
second  application  for,  1633. 
proceedings  on  assessment,  2438. 
verdict  on,  2438. 
application  for  judgment  in  case  of  serv- 
ice not  personal,  2438. 
after  publication,  2439. 
appeal,  2439. 

substituted  service,  2439. 
attachment,  judgment  in  cases  of,  2440. 
infant,  when  judgment  cannot  be  taken 

against,  2440. 
defendant    in   default,    when   entitled  to 
notice,  2440. 
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when  notice  necessary  and  when  not, 

2441. 
demurrer  an  appearance,  2441. 
sham  answer  an  appearance,  2441. 
appearance   after   time  for   answering, 

2441. 
form  of  notice,  2441. 
shortening  notice,  2441. 
when  action  may  be  severed,  2442. 
Judgment  after  trial  of  certain  issues. 
of  issues  of  law  and  fact  in  same  ac- 
tion, 2442. 
of  issues  of  law  only,  2443. 

proceedings  on  application,  2443. 
at  appellate  division  in  certain  cases, 
2444. 
upon  motion  for  new  trial  at,  2444. 
after  trial  by  jurjr  of  specific  questions, 

2444. 
after    reference    of    specific    questions, 

2444. 
motion  for  judgment  upon  special  ver- 
dict, 2449. 
judgment  upon  verdict  subject  to  opin- 
ion of  court,  2449. 
claim  and  delivery,  2449. 
upon  trial  by  court  or  referee  of  whole 
issue  of  fact,  2445. 
when  judgment  entered,  2444. 
on  referee's  report,  2445. 
appeal  from  referee's  decision,  2446. 
judgment  on  trial  by  court,  2446. 
clerk's  powers  on,  2446. 
irregularities  on,  2446. 
correcting  judgment,  2447. 
in  matrimonial  causes,  judgment  only 
by  the  court,  2447. 
scope  of  section,  2447. 
appeal,  2447. 

motion  to  confirm  improper,  2447. 
facts  should  be  found,  2448. 
Final  judgment  upon  interlocutory  judg- 
ment, 2448. 
how  Buch   final  judgment  entered  and 

settled,  2448. 
interlocutory   reference   or    inquisition, 
how  reviewed,  2448. 
Clerk   to  keep  judgment-book;  judgment 
entered  therein,  2449. 
compelling  entry  of  judgment,  2451. 
what  is  entry  of  judgment,  2451. 
date,  24$2. 
staying  entry,  2452. 
docketing,  2452. 
Judgment-roll  to  be  filed,  2452  to  2455. 
when  roll  may  be  filed,  2453. 
by  whom  prepared,  2455. 
statute  as  to  entering  and  filing  direc- 
tory only,  2453. 
of  Aliat  it  consists,  2453. 
decision  or  report,  part  of,  2341. 
effect  of  omission,  2454. 
changing  roll,  2454. 
improper  inclusion,  2454. 
Bigning  by  clerk,  2454. 
inserting  items  of  costs,  2455. 
adjustment  of  costs,  2455. 
variance    between    roll    and    minutes, 
2455. 
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inserting  or  annexing  notice  of  excep- 
tion, 2174. 
annexing  memorandum   of  tender   and 

acceptance,  1546. 
time  of  filing  to  be  noted,  2455. 
no  proceeding  to  enforce  till  filed,  2455. 
time  of  filing  judgment-rolled  to  be  not- 
ed, 2455. 
On  counterclaim. 

when   equal   or   unequal   to   plaintiff's 

claim,  860. 
less  than  plaintiff's  claim,  872. 
on  failure  to  reply,  S78. 
setting  up  judgment  as,  853. 
By  publication. 
effect  of,  319. 
in  attachment,  1399. 
Judgment  by  confession,  2483  to  2496. 
permitted,  2483. 
none  for  tort,  2483. 
by  whom  confession  made,  2484. 
by  agent,  2483. 
several  joint  debtors,  2495. 
what  secured  by  confession,  2484. 
statement,  form  of,  2484. 
what  must  be  stated,  2484. 
future  advances,  2485. 
on  a  promissory  note,  2485. 
crediting  payments,  2485. 
statement  good  in  part,  2485. 
schedule  referred  to  omitted,  2485. 
signature  to  statement,  2485. 
verification  of  statement,  2485. 
amendment  of  statement,  2486. 
statement  bad  as  to  creditors,  good 

as  to  debtor,  2487. 
compelling  debtor  to  give  a  new  con- 
fession, 2487. 
statements    held    sufficient,    2487    to 
2489. 

statements  held  insufficient  2489  to 
2491. 

untrue  statement,  2491. 
where  entered,  2491. 
perfecting  judgment,  2491. 
amending  entry  of  judgment,  2491. 
judgment-roll;  docketing  and  enforcing 
judgment,  2491. 
limitation  by  agreement,  2491. 
when  and  at  whose  instance  judgment 

set  aside,  2491. 
validity  as  affected  by  general  assign- 
ment law,  2494. 
voidable  only,  2494. 
the  motion,  2495. 
burden  of  proof,  2495. 
execution  where  the  judgment  is  not  all 

due,  2495. 
offer  of,  1546  to  1556. 

See  Offer  of  judgment. 
complaint  on,  630. 
Amendment  of. 
after  trial,  1509  to  1514. 
when  time  to,  not  extended,  1645. 
Amendment  after,  1514  to  1617. 
When  enforced  by  execution,  2455. 
scope  of  section,  2455. 
costs  and  alimony,  2455. 
receiver,  2456. 
corporation,  2456. 
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creditors'  suits,  2456. 
deed  decreed  to  be  mortgage,  2456. 
order  on  assignee,  2456. 
in  ejectment  or  dower,  2455. 
in  action  for  chattel,  2455. 
how  enforced  where  attachment  levied, 

1399. 
how  affirmed  or  modified  judgment  en- 
forced, 2585. 
When   enforced   by  punishment  for  dis- 
obedience, 2456  to  2458. 
when  enforceable  by  contempt,  2456. 
section  not  imperative,  2457. 
execution  of  conveyance,  2457. 
removal  of  nuisance,  2457. 
satisfaction  of  mortgage,  2457. 
money  payment  in  certain  cases,  2457. 
divorce,  2457. 

procedure  on  disobedience,  2457. 
Real  property,  how  sold  under;  effect  of 
conveyance,  2458. 
sale  under  paid  judgment,  2967. 

creditor's  suit,  2458. 
security  upon  sale  by  referee,  2458. 
conveyance    of    particular    interest    to 

state  name  of  party,  2458. 
duty  of  referee,  2459. 
Docketing  judgments. 
certain    clerks    to    keep    docket-books, 

2459. 
clerk  to  docket  judgment,  2462. 
"docket"  denned,  2462. 
against  trustee,  2462. 
defendants  separately,  2462. 
two  books  required,  2462. 
statute  directory  only,  2463. 
docketing  not  necessary  to  validity, 

2462. 
right  to  docket,  2462. 
amount  of  judgment,  2462. 
no  docket  till  after  judgment  filed, 

2463. 
priority  of  judgment,  2463. 
omission  in  name,  2463. 
to  bind  real  property,  person  must  be 
designated  t>y  name  in  docket,  2464. 
amendment  to  designate  name,  2464. 
transcript  of  amended  docket,  2464. 
general  rules  and  principles  affecting 

judgment  as  a  hen,  2464. 
docket    must   be    in   business   hours, 

2463. 
amending  docket,  1522,  2482. 
docket-book  of  justice  of  peace,  to  what 

extent  evidence  before  him,  1945. 
of  justice  of  peace  of  adjoining  State; 
how  proved,  1949. 
docket  in  justice's  court.    See  Jus- 
tices of  peace,  courts  of. 
Filing    transcripts   and   docketing   judg- 
ments, 2463. 
form  of  transcript,  2463. 
justice's  judgment,  2463. 
effect  of  appeal,  2463. 

filing,  2463. 
amending  transcript,  1514. 
penalty  for  clerk's  neglect,  2463. 
dockets  to  be  public,  2464. 
lien,  judgment  not  to  be,  until  docketed, 
2464. 
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real  property  bound  for  ten  years  by  judg- 
ment docketed,  2464  to  2470. 
general  rules  and  principles,  2464. 
judgment  not  a  specific  lien,  2466. 
not   docketed   after   defendant's  death, 

2466. 
docketed  nunc  pro  tunc,  2482. 
lien  upon  leasehold,  2466. 
estates  for  years,  2466. 
lands  contracted  to  be  sold,  2466. 
reservation  in  deed,  2466. 
purchaser  in  possession,  2466. 
husband  and  wife,  2466. 
executors,  2467. 
judgment- creditor,  2467. 
judgment  standing  as  security,  2467. 
resulting  trust,  2467. 
judgment  overrides  equitable  lien,  2467. 
priority,  2467. 

in  equity,  2468. 
specific  performance,  2469. 
lien  by  agreement,  2469. 
lien  on  surplus,  2469. 
continuance  of  the  lien,  2469. 
forfeiture  of  estate  divests  lien,  2469. 
effect  of  partition,  2469. 
acts  which  extinguish  lien,  2469. 
preservation  of  lien  after  sale  in  cer- 
tain case,  2930. 
real  property  may  be  levied  upon  after 
ten  years,  2470. 
on  justice's  judgment,  2471. 
land  held  under  contract  not  bound  by 

judgment,  2471. 
preferences    of   mortgages    for    purchase- 
money,  2471. 
priority,  2471. 
certain  time  not  to  be  included  in  the  ten 

years,  2471. 
court  may  order  lien  suspended  upon  ap- 
peal, 2471. 
notice  to  sureties,  2472. 
from  what  time  order  suspends  the  lien, 

2472. 
how  lien  suspended  in  any  other  county, 

2472. 
when  and  how  lien  restored,  2473. 

effect  of  reversal,  2473. 
Satisfying    judgment;    how   docket    can- 
celed, 2473  to  2481. 
when  and  how  canceled,  satisfied  and  dis- 
charged in  absence  of  a  satisfac- 
tion piece,  2474. 
general  rules  and  principles,  2475. 
how  clerk  enter  satisfaction,  2475. 
acknowledgment  of  satisfaction,  2475. 
satisfaction  by  corporation,  2475. 
attorney's  powers,  2475. 
co-executor,  2476. 
payment  of  judgment  by  one  partner, 

2476. 
separate  judgments  in  tort,  2476. 
sale  of  life  estate,  2476. 
satisfaction  by  arrest,  2476. 
extent  of  satisfaction,  2477. 
when  presumed,  155. 
assignment  of  judgment,  2477. 
satisfaction    by    creditor    after  assigi- 

ment,  2477.    . 
validity     of     satisfaction     impeached, 
2477. 
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ordered  marked  satisfied,  1601. 
satisfaction  enforced,  2477. 

vacated,  1605,  2477. 
canceling  docket  of  reversed  or  modi- 
fied judgment,  2586. 
certificate  of  satisfaction  by  redeeming 

creditor,  2920. 
satisfaction-piece  on  payment  of  judg- 
ment, 2481. 
entry  in  docket  upon  return  of  execu- 
tion satisfied,  2481. 
unsatisfied,  2481. 
clerk  to  enter  satisfaction  on  receipt  of 

satisfied  execution,  2482. 
docket,  when  to  be  discharged  and  can- 
celled, 2482. 
Setting  off  judgments,  2479  to  2481. 
effect  of  assignment,  2479. 
attorney's  lien,  2479. 
when  parties  not  identical,  2480. 
must  be  two  judgments,  2480. 
the  motion,  2480. 
action  for  set-off,  2481. 
Assignment  of. 

clerk  to  note  and  file,  2482. 
assignor  must  acknowledge  assignment, 

2481. 
assignee  who  is  a  receiver,  etc.,  may  file 

notice,  2481. 
power     of     courts     respecting    docket, 
2482. 
effect  of  assignment,  2482. 
notice,  2483. 

purchase  by  sheriff,  2483. 
to  what  judgments  and  executions  arti- 
cle applies,  2483. 
Vacating  or  setting  aside  for  irregularity 
or  error  in  fact,  2501  to  2522. 
setting  aside  for  irregularity,  when, 

2501. 
general  rules  and  principles,  2502. 
application  of  section,  2506. 
power  of  the  court,  2506,  2507. 
who  may  make  motion,  2507. 
move  promptly,  2608. 
where  motion  made,  2500. 
burden  on  applicant,  2509. 
merits  to  be  shown,  2509. 
how  far  discretionary,  2510. 
what  held  to  be  irregular,  2510. 
what  held  not  to  be  irregular,  2511. 
waiver  of  irregularity,  2512. 
the  relief,  2513. 
renewing  motion,  2515. 
conditions  imposed,  2513. 
allowing  judgment  to  stand,  2514. 
when  corrected  by  motion,  1599. 
reasons  for  opening  judgments,  2515 

to  2517. 
instances    where   judgments    opened, 

2517  to  2519. 
instances  of   refusal  to  open,   2519, 

2520. 
vacating  judgment  of  divorce,  3301. 
For  error  in  fact,  1522,  2520. 
after  a  party's  death,  2520. 
for  person  not  a  party,  2520. 
when    several    parties    are   entitled    to 
move,  2520. 
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to  whom  notice  of  the  motion  must  be 


given,  2520. 
if  real  property  conveyed,  notice  to  oc- 
cupant, 2521. 
how  notice  given,  2521. 
within  what  time  motion  to  be  made, 

2521. 
exceptions  in  cases  of  disability,  2522. 
restitution,  when  directed,  2522. 
Relieving  from  errors  and  mistakes,  1522 
to  1534. 
laches  in  moving,  1529. 
terms  on,  1530. 
security  on,  1530. 
Notice  of,  2721  to  2727. 
by  whom  given,  2721. 
to  whom  given,  2721. 
must  be  written,  2721. 
after  time  to  appeal  from  judgment, 

2722. 
service  of,  2726. 
effect  upon,  of  amendment  of  judgment, 

2721. 
must  be  after  entry,  2721. 
by  mail,  2722. 
waiver  of  defects  in,  2722. 
in  violation  of  stay,  2722. 
extension  of  time  for,  2722. 
what  notice  sufficient,  2723. 
waiver  of  service,  2727. 
On  appeal. 
by  appellate  court,  2573  to  2585. 
power  of  app.  div.,  2573. 
imposing  conditions,  2577. 
not  find  facts,  2577. 
when  final,  2578. 
when    new    trial    granted    or    refused, 

2579. 
not    render    judgment    for    appellant, 

2580. 
reducing  amount,  2580. 
increasing  amount,  2583. 
affirmance  in  part,  2584. 
affirmance  as  to  some  parties,  2584. 
judgment  nunc  pro  tunc,  2585. 
on  affirmance,  2584. 
from  surrogate's  court,  2583,  3976. 
how    affirmed    or    modified,    enforced, 

2585. 
how  judgment  modified,  98. 
orders  reviewed  on,  2827. 
where  entered,  2696. 
When  appealable,  2523. 
to  court  of  appeals,  2615  to  2617. 
to  app.  div.  from  inferior  court,  2684 
to  2689. 
from  same  court,  2697  to  2700. 
final,  2615,  2616. 
Action  on. 

when  maintained,  3438. 
leave  to  sue  necessary,  3439. 
complaint  in,  630. 
answer  in,  800. 

on  justice's  judgment  regulated,  4675. 
limitation  of,  188. 
of  justice's  judgment,  174. 
proceedings  for  payment  of,  in  sur- 
rogate's court,  166. 
when  barred,  not  revived  by  stipula- 
tion, 158. 
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complaint  to  set  aside,  630. 

attachment  in,  1285. 

injunction  against,  1209. 
Miscellaneous  matters. 

demand  of,  in  complaint,  512. 
See  Complaint. 

former  judgment,  how  pleaded,  791  to 
793,  970. 

irrelevant  allegations  in  complaint  on, 
1075. 

how  foreign,  pleaded,  971. 

setting    up,    in    supplemental    answer, 
1058. 

motion  for,  at  close  of  trial,  2077. 

on  report  of  referee,  2346. 

defects  cured  by,  1455. 

meaning  of  "recover  judgment"  in  un- 
dertaking on  attachment,  1337. 

effect  of,  upon  injunction  order,  1279. 

consequence  of  failure  to  enter  in  ar- 
rest, supersedeas,  1147. 

foreign  judgment  does  not  affect  right 
to  arrest,  1120. 

when  provisional  remedy  ends  on,  1138. 

attorney's  power  to  allow,  39. 

when  attorney  to  enforce,  defend,  and 
satisfy,  39. 

of    courts    of    foreign    countries,    how 
proved,  1950,  1952. 
See  also  Verdict. 

Judgment-book. 

clerk  to  keep,  2449. 

Judgment-creditors. 

failure  to  join  as  plaintiffs;  when  de- 
murrable, 709. 
Judgment-creditor's  action. 

denned,  4908. 
When    judgment  creditor's    action    main- 
tainable, 3379  to  3411. 
general  rules  and  principles,  3379. 
non-resident  debtors,  3382. 
the  judgment  necessary,  3382. 
returned     execution     necessary,     3382, 

3383. 
actions  under  the  statute,  3383  to  3386. 
general  rules  and  principles,  3383. 
execution  necessary,  3383. 
where  execution  impossible,  3385. 
joint  debtors  and  partners,  3385. 
justice's  execution,  3385. 
return  of  execution,  3385. 
return  not  contradicted,  3386. 
where  execution  impossible,  3385. 
actions  independent  of  statute,  3386  to 
3390. 
act  of  1858,  3389. 
effect  of  attachment,  3390. 
creditors  at  large,  3389. 
Parties,  3390  to  3393. 
general  rules  and  principles,  3390. 
parties  plaintiff,  3390. 

action  by  one  for  all,  3391. 
parties  defendant,  3390. 

debtor  a  necessary  party,  3392. 
other  defendants,  3392. 
When  maintainable  and  procedure  there- 
in, 3393  to  3400. 
instances  of  creditors'  actions,  3397. 
pleadings,  3397. 
limitation,  3398. 


Judgment — continued. 

what  must  be  shown,  3398. 
death  of  creditors,  3398. 
other    simultaneous    proceedings,   3399. 
staying  proceedings  in  separate  actions, 
3400. 
What    may   be   recovered.    Priority  and 
lien,  3400  to  3406. 
what  may  be  reached,  3400. 
when    lien    obtained,    and    its    extent, 

3403. 
proceeds  of  fraudulent  transfer,  3405. 
Judgment,  and  its  directions  as  to  what 
property  may  be  reached,  3405  to 
3407. 
instructions  to  jury,  3405. 
debtor's     interest     in     land     contract 

reached,  3407. 
property    held    in    trust    not    reached, 

3409. 
earnings    for   sixty   days  not   reached, 
3409. 
Miscellaneous  regulations. 
temporary  injunction,  3407. 
receiver,  and  order  for  delivery  to  him, 

3407. 
discovery,  how  compelled,  3408. 
application  of  article,  3409. 

Judgment-roll. 

to  be  filed;  of  what  it  consists,  2452  to 

2455. 
replevin  papers,  part  of,  3226. 
on  confession  of  judgment,  2491. 
in  action  to  vacate  letters-patent,  3481. 
in  mandamus,  3573. 
in  arbitrations,  3773. 
to  be  filed  before  execution  issues,  2841. 
amending,  1509  to  1514,  1519. 
after  appeal,  2735. 
after  appeal  from  justice's  court,  4628. 

Judicial  notice. 

of  what  courts  will  take,  2009. 
court    takes,    of    Northampton    tables, 
2009. 

Judicial  officer. 

salary   of,   not  attached  nor  taken  on 
supplementary  proceedings,  1348. 

Judicial  proceedings. 

injunctions  to  enjoin,  1205  to  1215. 

Judicial  settlement. 

defined,  3914. 

See  also  Accounting  in  surro- 
gate's court;  Eweoutors; 
Guardians;  Testamentary 
trustees. 

Judiciary  Article. 

of  State  constitution.    See  Constitution 
of  New  York. 

Jurat. 

no  demurrer  to,  700,  716. 
defective,  amended,  1460. 

Jurisdiction. 

general  rules  and  principles,  2. 

service  on  officer,  2. 

foreign  sovereignty,  2,  14. 

copyrights,  3,  10. 

divorce,  3. 

land  in  another  State,  3,  9,  16. 

as  between  States,  3. 

non-residents,  3,  9. 

foreign  judgments,  3. 
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Jurisdiction — continued. 
patents,  4,  10,  15. 
federal  and  State  courts,  5,  8. 
State  courts,  5. 
inferior  courts,  6. 
as  affected  by  death,  6,  11. 
when  refused,  6. 
foreign  corporation,  6,  12,  16. 
foreign  will,  8. 
surrogate's  court,  8. 
State  courts,  8  to  17. 
in  what  actions,  8  to  14. 
none,  14. 
existing  continued,  2. 
when  acquired  in  a  civil  action,  257. 
acquired  by  attachment,  1332. 
allegations  in  pleading  showing,  501. 
want  of,  to  be  pleaded  by  answer,  733, 
800. 
when  pleaded  at  trial,  1991. 
objection    of    want    of,     not    deemed 

waived,  734,  740. 
of  U.  S.  court,  how  pleaded,  971. 
general  powers  of  courts  of  record  to 
devise  new  process  and  forms,  18. 
of  supreme  court,  88. 
of  court  of  appeals,  77  to  86. 
of  county  courts,  123  to  130. 
of  N.  Y.  city  court,  113  to  117. 
of  surrogate,  3872  to  3888. 
of  justices  of  the  peace,  4521  to  4527. 
deciding  question  of,  on  motion,  1605. 

See  •  also    Courts    of    record; 
Judge;  and  under  appropri- 
ate court. 
Juror. 

fees  of,  upon  trial  by  sheriff's  jury,  57. 
fees  of,  4896. 

in  justice's  court,  4903. 

Jurors  outside  of  New  York  and  Kings. 

how  to  be  notified,  2353. 

Jury. 

right  of  trial  by,  1961. 

application  of  certain  provisions,  2353. 

talesmen  and  drawing  of,  2365. 

duty  of  sheriff  and  talesmen,  subject  to 
fine  and  challenge,  2366. 

when  may  be  challenged  for  interest  in 
company  insuring  liability  for  dam- 
age by  injury  to  person  or  prop- 
erty, 2367. 

formation  of,  2363  to  2371. 

clerk  to  prepare  ballots  of  jurors  for 
trial,  2364. 
draw  ballots  of,  2364. 

mode  of  drawing  ballots,  2364. 

persons  drawn,  etc.,  to  form  the  jury, 
2364. 

ballots  drawn,  when  deposited  in  sec- 
ond box,  2364. 

when  ballots  to  be  returned  to  the  first 
box,  2365. 

ballots  of  absentees,  etc.,  returned  to 
first  box,  2365. 

new  jury  may  be  drawn  while  first  is 
impanelled,  2365. 

when    talesmen     procured,     or    jurors 
drawn  from  box,  2365. 
when  to  be  procured,  2365. 

if  sheriff  is  a  party  court  may  appoint 
a  person,  2366. 


Jury — continued, 

duty  of  sheriff  and  of  talesmen,  2366. 
jury  competent,  with  part  or  none  of 

original  panel,  2366. 
how    many    peremptory    challenges    al- 
lowed in  a  civil  action,  2366. 
no  challenge  because  officer  drawing  is 
a  party,  etc.,  2367. 
or  officer  notifying  is  a  party,  etc., 
2367. 
challenges  in  penal  actions,  2367. 
challenges,   how  tried;    exceptions  and 
review,  2367. 
ground    of    challenge    to    be    stated, 

2368. 
challenge  to  the  array,  2368. 
for  favor,  2368. 

when  to  be  made,  2368. 
what  is  ground  of,  2368. 
opinions,  2369. 
what  is  not  ground  of,  2370. 
waiver  of  objection,  2370. 
challenged  juror  examined,  2371. 
judge  to  try  challenge,  2371. 
challenge  exhausted,  2371. 
miscellaneous  provisions,  including  em- 
bracery and  other  acts  of  miscon- 
duct, 2382. 
trial  by  jury  to  be  as  herein  provided, 

2382. 
venire  not  necessary,  2382. 
Struck,  2354  to  2356. 

what  courts  may  order,  2354. 

contents  of  order,  2354. 

notice  of  striking,  2355. 

mode  of  striking,  2355. 

jurors  notified,  2356. 

jury  formed  as  in  other  cases,  2356. 

who  to  strike,  2355. 

when  clerk  or  commissioner  interested, 

2356. 
who  pay  expenses,  2356. 
Foreign. 

mode  of  obtaining,  2357. 
What  issues  triable  by,  1960. 
when  trial  by,  a  right,  1968. 
when  not  a  right,  1965. 
complaint    governs*  as    to    mode    of 

trial,  1963. 
when  order  for  trial  by,  of  specific 

questions,  a  right,  1972. 
when  order  discretionary,  1976. 
counterclaim,  1979. 
trial  without,  2277  to  2351. 
trial  by,  how  waived,  2278. 
by  failure  to  appear,  227S. 
by  placing  on  non-jury  calendar,  2279. 
by    going   to   trial    without   objection, 

2279. 
no  nonsuit  after  trial,  2371. 
when  demand  for  trial  by,  to  be  made, 

2000. 
for  trial  of  specific  questions  of  fact, 

2276,  2280. 
objections  to,  when  to  be  made,  2000. 
papers  taken  by  jury,  2128. 
recalling     and     communicating     with, 

See  Jury  Trial;  Trial. 
motion   for  new  trial  for  misconduct, 
2268. 
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See  also  Jury  trial;  Verdict; 
Sheriffs  jury. 
Verdict  of,  2371  to  2382. 
failing  to  agree,  2371. 
•       no  nonsuit  after  jury  retires,  2371. 
assessing  damages,  2372. 
subject  to  opinion  of  court,  2372. 
when  proper,  2372. 
not  where  verdict  special,  2373. 
exception  to  direction,  2373. 
judgment  not  ordered  subject  to  opin- 
ion, 2373. 
procedure  at  appellate  division,  2373, 

2374. 
general  and  special  defined,  2374. 
in  absence  of  counsel,  2374. 
effect  of  general,  2374. 
when  general  and  when  Bpecial,  2376  to 

2380. 
power    of   court   to  nonsuit   or   direct 
verdict  after  special  verdict,  2376. 
special  or  general  verdict,  construction 

and  application  of  section,  2376. 
exclusion   oi   jurors   on   argument   for 
dismissal  or   direction   of   verdict, 
2382. 
special  controls  general,  2380. 
correcting,  2379. 
special,  contents  of,  2375. 
entry  of,  2381. 
when  final,  2381. 
mode  of  arriving  at,  2381. 
quotient,  2382. 
Jury  trial. 

when  not  a  right,  1965  to  1968. 
release,  action  to  cancel,  1967. 
when  a  right,  1968,  1969. 
assault,  1968. 
mechanic's  lien,  1969. 
demand  for,  when  to  be  made,  2000. 
how  waived,  2278. 

in  summary  proceedings  to  recover  pos- 
session of  real  properly,  3683  to 
3686. 
on  application  for  committee  of  lunatic, 

habitual  drunkard,  etc.,  3719. 
in  surrogate's  court,  3940. 
award  of,  in'  surrogate's  court  on  re- 
versal of  probate,  3977  to  3979. 
right  to,  in  city  court  of  New  York, 

117. 
"petit     juror,"     "petit     jury,"     "trial 
juror,"   and    **trial   jury*'    defined, 
4908. 
appeals  to  app.  div.  on,  2817  to  2826. 

See  also   Trial  without  jury; 
Verdict. 
in  justice's  court,  4591  to  4596. 

See  Justice 8  of  peace,  courts 
of. 
Justices  of  peace,  courts  of. 
Jurisdiction  and  general  powers,  4521  to 
4532. 
must  be  specially  conferred,  4521. 

disability  of  justice,  4523. 
general  civil,  4523. 

no  jurisdiction  in  certain  cases,  4525. 
confession  of  judgment,  4527. 
corporations,    actions    by    and    against, 

4528. 
executors,  actions  by,  4528. 


Justices  of  peace,  courts  of— -continued. 
receivers,  etc,  actions  by,  4528. 
tavern-keepers    disqualified    aa    justices, 

4528. 
members  of  legislature  not  compelled  to 

act  as,  4528. 
to  hold  courts;    general  powers  of  jus- 
tices, 4528. 
town    or    city    in    which    action   to   be 

brought,  4528. 
criminal  contempts  defined,  4531. 
punishment,  4531. 
offender  to  be  heard,  4531. 
record  of  conviction,  4532. 
commitment,  requisites  of,  4532. 
fine,  to  whom  to  be  paid,  4532. 
Commencement  of  action,  4532  to  4538. 
how  action  commenced,  4532. 
summons,   contents;    when    returnable, 
4532. 
amending,  4533. 
service;  how  and  when,  4533. 
upon  corporation,  4534. 
railroad  corporation,  4534. 
express  companies,  etc,  4535. 
second  and  third  summons,  4535. 
defendant's  name  unknown,  4536. 
return,  4536. 

contradicted,  4538. 
Appearance  of  parties,  4538  to  4543. 
in  person  or  by  attorney,  4539. 

effect  of,  4539. 
who  may  be  attorney,  4540. 
guardian  ad  litem  for  infant  plaintiff, 
4539. 
defendant,  4540. 
constable,   etc,  when  may  not  act  as 

attorney,  4540. 
authority  to  appear,  to  be  proved  un 

less  admitted;  how  proved,  4540. 
if  no  appearance,  plaintiff  must  prove 

case,  4541. 
offer  to  compromise;  proceedings  there 

on,  4542. 
on   return,   justice   to   wait  one  hour, 
4543. 
discontinuance     by     non-appearance, 
4543. 
Pleadings,  counterclaims,  answer  of  title, 
4558  to  4578. 
effect  of  serving  copy  of  verified  com- 
plaint, 4541. 
issue,  when  to  be  joined,  4559. 
effect  of  pleading  as  waiver,  4560. 
what  pleadings  allowed,  4560. 
complaint,  contents  of,  4560. 
service  of  copy  of  verified,  4560. 
joinder  of  causes  of  action,  4562. 
answer,  contents  of,  4562. 

when  to  be  in  writing,  and  verified, 
4562. 
demurrer,  pleading  over,  4563. 
pleadings,    oral    or    written;    general 

rules,  4565. 
judgment,  4566. 

account  or  instrument  for  payment  of 
money,  4566. 
items  of,  required,  4566. 
variance,  when  to  be  disregarded,  4567. 
amendment,  4567. 
of  complaint,  4568. 
answer,  4569. 
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Justices  of  peace,  courts  of — continued. 
at  trial,  4569. 
counterclaims,  4569. 

where  executor  or  trustee  a  party, 

4570. 
effect  of  neglect  to  plead,  4570. 
when  need  not  be  pleaded,  4571. 
judgment  upon,  4571. 
where  accounts  exceed  limit,  4572. 
answer  of  title,  4572  to  4578. 
when  title  is  not  involved,  4573. 
when  title  is  involved,  4574. 
as  to  one  of  several  causes  of  action, 

4578. 
undertaking  upon,  4576. 
action  where  brought,  after,  4575. 
when  action  before  justice  is  discon- 
tinued, 4575. 
failure  to  give  undertaking,  effect  of, 

4576. 
trial,  when  title  comes  in  question 

at,  4576. 
pleadings  in  new  action;   undertak- 
ing when  applicable,  4576. 
Arrest,  order  of,  4544  to  4546. 

in  what  cases  may  be  granted,  4544. 

in  what  actions  may  be  granted,  4544. 

upon  what  papers  granted,  4545. 

contents  of  order,  4545. 

duty  of  constable  on,  4545. 

return;    when    plaintiff   notified    must 

appear,  4545. 
constable  to  keep  defendant  in  custody, 
4546. 
limit  of  imprisonment,  4546. 
motion  to  .discharge  from,  when  must 

be  granted,  4546. 
effect  of  defendant's  discharge,  on  ac- 
tion, 4546. 
extrinsic  facts,  when  must  be  proved, 

4546. 
privilege  from  arrest,  4546. 
Attachment  of  property,  4547  to  4554. 
in  what  actions  granted,  4547. 
what  shown  to  procure,  4547. 
warrant,  form  and  contents  of,  4549. 
undertaking,  4550. 

warrant,  how  executed,  4550. 
service  of  summons  and  warrant  on  de- 
fendant, 4551. 
undertaking  by  defendant  on  redelivery, 

4551. 
third   person,   claim   by;   bond  on   de- 
livery to  him,  4552. 
action  on  bond  of,  4552. 
when  defendant  may  prosecute  bond, 
4552. 
return  of  warrant;  contents,  4552. 
motion    to    vacate    or    modify    attach- 
ment, 4553. 
effect  of  vacating,  4553. 
proceedings   where   summons   not   per- 
sonally served,  4553. 
Replevin,  4554  to  4558. 
when  action  for  chattel  may  be  brought, 

4554.  * 

when   and  how  replevin  may  be  had, 

4554. 
requisition    for;     form    and    contents, 

4555. 
how    executed;     service    of    summons, 
4555. 


Justices  of  peace,  courts  of — continued. 
return  of  constable;  contents,  4555. 
defendant's  exception  to  sureties,  4556. 
may    reclaim    chattel;     proceedings 

thereon,  4556. 
justification  of  sureties,  4556. 
delivery;  when  and  to  whom,  4556. 
penally  for  wrong  delivery,  4557. 
claim  of  title  by  third  person,  4557. 
defendant  may  demand  judgment  for 
return,  4557. 
proceedings   in   the   action;    action   on 
undertaking,  4557. 
where      summons      not      personally 
served,  4558. 
when  action  not  affected  by  failure  to 
replevy,  4558. 
Adjournments,  4578  to  4584. 
on  justice's  motion,  4578. 

irregular  adjournments,  4579. 
plaintiff's   application,   4580. 
defendant's  application,  4580. 

undertaking     where     defendant     ob- 
tains adjournment,  4581. 
arrested  defendant,  adjournment  for, 
4581. 

when  to  be  discharged,  4582. 
subsequent  adjournment,  4582. 
absent  witness,  4582. 
by  consent,  4582. 
on  trial,  4583. 
when  plaintiff's  witnesses  may  be  ex- 
amined as  condition,  4583. 
when   attachment    issued   for   witness, 

4583. 
when  adjournment  may  exceed  ninety 

days,  4584. 
where  commission  issued,  4587. 
Witnesses      compelling     attendance      of, 
4584  to  4586. 
subpoenas,    when    justice    may    issue, 
4584. 
how  served;  constable's  return,  4584. 
attachment  against  witness,  4584. 
how  executed;   payment  of  fees, 

4585. 
in  adjoining  county,  4585. 
fine  for  refusing  to  attend  or  testify, 

4585. 
proceedings    for    imposition   of    fine, 

4585. 
conviction,  minute  of,  deemed  a  judg- 
ment, 4585. 
execution  for  fine  and  coBts,  4585. 
how    fine    collected    to    be    applied, 

4586. 
defaulting  witness  liable  in  damages, 

4586. 
control     over     witnesses     upon     the 
trial,  4596,  4597. 
Commission  to  take  testimony,  4586  to 
4588. 
in  what  case,  4586.' 
to  take  testimony  orally,  4586. 
when  and  how  granted,  4587. 
adjournment  where  issued,  4587. 
execution  and  return,  4587. 
return  of  commission  to  justice,  4587. 
when  deposition  in  evidence,  4588. 
powers  of  commissioners,  4588. 
Trial  and  its  incidents,  4588  to  4599. 
defaults,  4588. 
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Justices  of  peace,  courts  of — continued. 
effect  of  defendant's  failure  to  appear, 
4588. 
when  plaintiff  must  prove  hiB  case, 

4589. 
appearing  pending  the  trial,  4589. 
when  justice  to  try  issue  of  fact,  4589. 
proceedings  on  trial,  4590. 
evidence,  4590. 

nonsuit  and  discontinuance,  4591. 
reopening  case,  4591. 
miscellaneous,  4591. 
jury    trial,    when    may    be    demanded, 
4591. 
drawing  jurors,  4593. 

in    action    between    two    towns, 

4593. 
delivery,    execution,    and    return 
of  venire,  4594. 
ballots     for     jury,     how     prepared, 

4594. 
drawing  of  the  jury,  4594. 
default,  jurors  in,  4595. 
new  venire,  4595. 
oath  of  juror,   4596 
jury  to  hear  proof,  4596. 
oath  of  witness,  4596. 
committal  of  witness,  4596. 

contents  of  warrant  of  commit- 
tal, 4596. 
confinement  of  witness,  4596. 
adjournment  when  witness  com- 
mitted,  4597. 
evidence,  ex  parte,  affidavit,  when  ad- 
mitted in,  4597. 
competency    of    witness    how*    deter- 
mined, 4597. 
constable  to  keep  jury,  4597. 

oath  of,  4597. 
verdict,  rendition  of,  4598. 
plaintiff  not  called,  4598. 
form  of,  4599. 
judgment  on,  4601. 
disagreement  of  jury,   4599. 

new  venire,  4599. 
defaulting  juror,   fine   of,   4599. 
Judgment  and  docketing  the  same,  4599 
to  4608. 
judgment  by  confession,  stay  thereon, 
4600. 
mode  of,  4600. 
when  void,  4600. 
nonsuit,  when  to  be  rendered,  4600. 
on  verdict  or  decision,  4601. 
form  of  judgment,  4601. 
in   replevin,  4601. 
alteration  of  judgment,  4602. 
effect  of  judgment,  4602. 
within    what   time  judgment  must   be 
rendered,  4602,  4603. 
evidence    of    decision    or    judgment, 
4604. 
remitting  part  of  verdict  or  decision, 

judgment  for  residue,  4605. 
filing   transcript,   effect   thereof,   4605. 
lien  by  transcript,  4606. 
transcript   where   execution   may  is- 
sue against  the  person,  4606. 
of   judgment   for    chattel,    4607. 
joint-debtors,   judgment   against,   4607. 
docketing,  4607. 


Justices  of  peace,  courts  of — continued. 
docketing  judgment  in  another  county, 

4607. 
transcripts  after  expiration  of  justices 

term,  4606. 
docket-book,   requisites  of,   4671,  4672. 
Executions  against  property  and  person, 
4608  to  4613. 
when     justice     may     issue     execution, 

4608. 
penalty    for    justice's    failure    to  pay 

over  money,  4675. 
contents,  4608. 
upon  judgment  for  money;  when  direct 

arrest,  4609. 
renewal,  4609. 
property  exempt,  4609. 
levy,  indorsement  of,  4610. 
preference  on,  2891. 
sale,  notice  of,  4610. 
mode  of  levy  and  sale,  4610. 
return  of  execution,   payment,  4610. 
arrest  of  debtor  on  execution,  4611. 
how  to  be  confined,  4611. 
when  to  be  discharged,  4611. 
affidavit  to  procure  discharge,  4611. 
penalty  for  not  discharging,  4611. 
affidavit  a  defense  in  action  for  es- 
cape, 4612. 
discharge    not    to    affect    judgment, 
4612. 
chattel,    execution    on    judgment    for, 

how  enforced,  4612. 
failure  to  return  execution,  action  for, 

4612. 
not  levy,  sell,  or  act  after  return  day, 

4612. 
money  collected,  action  against  consta- 
ble for,  4613. 
constable  whose  term  expired  continu- 
ing to  act,  4613. 
on  a  transcript  filed,  2846. 
on    judgment    docketed    with     county 
clerk,  4613. 
Appeals  generally,  4613  to  4627. 
how      justice's      judgment      reviewed, 
4614. 
from  what  appeal  taken,  4614. 
powers  of  county  court,  4614. 
who  may  appeal,  and  to  what  court, 

4614. 
when  and  how  appeal  taken;  notice  of 
appeal,  4614. 
notice  of  the  judgment,  4615. 
notice  of  appeal,  4615. 
time  and  mode  of  service,  4615. 
waiver  of  timely  service,  4616. 
amendment  of  notice,  4616. 
appeal,  when  perfected,  4616. 
how  notice  served  on  justice;  payment 

of  fees,  4616. 
respondent,    service    of    notice    upon, 

4618. 
amendment     of     appeal      proceedings, 

4618. 
undertaking    to    stay     execution    on, 
4619. 
delivery  of  undertaking  causes  stay, 

4621. 
filing,  to  stay  proceedings,  4621. 
return,  when  to  be  made,  4621. 


i 
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Justices  of  peace,  courts  of — continued. 
contents,  4622. 

conclusiveness,  4623. 
construction,  4623. 
by  justice  out  of  office,  4624. 
further    return,   how   compelled,    4624. 
affidavits  in  place  of  return,  where  jus- 
tice is  dead,  4625. 
proceedings    when    error    in    fact    al- 
leged, 4626. 
restitution  upon  reversal,  4626. 
costs   and   recovery,   setting  off,   4626. 
disbursements,   what  may  be  included 

in,   4627. 
judgment-roll,  how  made  up,  4627. 
Appeal,  icithout  new  trial  in  appellate 
court,  4627  to  4646. 
hearing;  dismissal  of  appeal,  4627. 
on  what  papers  heard,  4628. 
judgment  on  appeal,  4628. 
appeal  generally,  4628  to  4642. 

general  rules  and  principles  relating 

to  appeal,  4628. 
practice  and  presumptions,  4633. 
what  may  be  done  on,  4634. 
when  court  can  only  affirm  or  reverse 

judgment  or  may  reduce,  4635. 
stipulation  for  dismissal,  4635. 
amendment,  4635. 
correction  of  mistakes,  4636. 
effect  of  reversal,  4636. 
questions      reviewable      on      appeal, 
4636  to  4641. 

limited  to  matters  raised  below, 

4636. 
objections   based    on    the   plead- 
ings, 4637. 
jurisdiction,  4637. 
objections  based  on  the  evidence, 

4637. 
defect  in  proof,  4638. 
variance,  4638. 

total  absence  of  evidence,  4638. 
reversal     for     admitting     testi- 
mony, 4638. 
exclusion   of   evidence,   4639. 
weight  of  evidence,  4639. 
technical  errors,  4640. 
joinder,  4641. 

allowing     or     refusing     amend- 
ments, 4641. 
jury  and  charge,  4641. 
matters   of  discretion,  4641. 
damages,  4642. 
nonsuit,  4642. 

time     of     rendering     judgment, 
4642. 
new    trial    where    defendant    defaulted 

below,  4642. 
no  further  appeal,  4645. 
new    trial    before    justice,    proceedings 

on,  4645. 
costs,  when  to  be  awarded,  4645. 
amount  of,  4646. 
Appeal  for  new  trial  in  appellate  court, 
4646  to  4656. 
when  new  trial   may  be   demanded   in 

appellate  court,  4646. 
undertaking  necessary,  4648. 
offer    to    compromise    before    return, 


Justices  of  peace,  courts  of — oontimted. 
more     favorable     results,     costs, 
4640. 
offer,  4650. 

more  favorable  judgment,  4651. 
costs  where  no  offer  made,  4652. 
proceedings   on   appeal   for   new   trial, 
4652. 
jurisdiction,  4653. 
amendment,  4653. 
new  trial  in  county  court,  4654. 
offer    to    compromise    after    return, 
4655. 
Appeal  to  supreme  court,  2686. 

costs  on  appeal,  4655,  4656. 
Costs  generally  in  justices'  courts,  4656 
to  4658. 
when  prevailing  party  may  have;  what 
costs  allowed,  4656. 
either  party  to  have,  4657. 
to  what  sums  costs  limited,  4657. 

upon  demurrer,  4657. 
taxation,   4658. 
increased  costs,  4658. 
several   defendants,  4658. 
recovery  of  costs  wrongfully  collected, 
4658. 
Fees  of  justice,  4900. 
fees  of  jurors  in,  4903. 

witness  in,  4903. 
payable  in  advance,  4903. 
by  whom  may  be  paid,  4903. 
Miscellaneous   provisions,   4669    to   4677. 
sections  of  Code  applicable  to  justices' 

courts,   4676,   4677. 
mode  of  application  of  certain  provi- 
sions, 4670. 
mandates  of,  general   requisites,  4670. 
execution    of,    by    private    persons, 
4675. 
constables   and   justices,   rewards,   etc., 
forbidden,  4670. 
not   to   buy   claims,   4670. 

penalties  for  violating,  4671. 
violation,    a    defense    to   action, 
4671. 
docket-book,   contents  of,  4671. 
entries,  how  to  be  made,  4672. 
to  be  open,  4672. 
index  to,  4672. 
as  evidence,  1945. 
papers  to  be  filed,  4672. 
deposit  of  books  and  papers  with  town 

or  city  clerk,  4672. 
certificate     in     docket-book     deposited, 

4673. 
dead    justice,    books    and    papers    of, 

4673. 
compelling   deposit   of   books   and   pa- 
pers, 4673. 
entries   in  docket  as  evidence,  4673. 
copies   of   papers    to   be   furnished   by 

justice,  4673. 
transfer    of    action    on    expiration    of 

term,  4674. 
when     justice    is     necessary     witness, 
4674. 
proceedings  upon  transfer,  4674. 
penalty    for    not    paying   over    money, 

4675. 
action  on  justice's  judgment,  4675. 
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Justices  of  peace,  courts  of — continued. 
proof  of,  4675. 

assignment  of  judgment  of,  3440. 

execution  of   mandates  of,  by  private 
person,   4675. 

constable  to  execute  mandates  in  per- 
son, 4675. 

Bheriff  to  act  when  execution  of  man- 
date resisted,  4676. 

proceedings     in,     relating     to     strays. 
See  Stray 8,  proceedings,  etc. 

Justice  of  peace. 

proceedings    before,    how    put    in    evi- 
dence,   1945. 
of   adjoining  State,   proof  of   proceed- 
ings  before,    1949. 
remission  of  fines,  imposed  by,  134. 
deposit  of  books,  etc.,  with  town  clerk, 
4672. 
certificate  in  docket-book  so  deposit- 
ed, 4673. 
duty  of  town   clerk,  as  to  demand- 
ing, 4673. 
how  compelled,  4673. 
entries    in    such   books    as   evidence, 
4673. 
must  furnish  copies  of  papers,  4673. 
transfer    of    action,    on    office   ceasing, 
4674. 
where  justice  a  witness,  4674. 
proceedings  upon,  4674. 
punishment     for     justice     withholding 

money,  4675. 
may  deputize  private  person  to  serve 

mandate,  4675. 
constable      cannot      delegate     powers, 

4675. 
sheriff   when   to   execute  mandate   for 

constable,  4676. 
sections  of  Code  applying  to,  enumerat- 
ed, 4676,  4677. 
special  provisions  as  to,  in  Brooklyn. 
See  Brooklyn,  courts,  etc 

See  also  Brooklyn,  justices  of 
peace  in;  Municipal  court  of 
the  city  of  New  York,  etc. 

Justices'  courts. 

number  of  jurors  in,  1965. 
Of  Troy  and  Albany. 

service  of  summons  and  complaint  in, 
4695. 

how  action  begun  in,  4695. 

arrest,    attachment,    and    replevin    in, 
4695. 

proceedings  where  title  to  real  proper- 
ty involved  in,  4696. 

appeal  from,  4696. 

decision  on  appeal,  4697. 

practice  on  appeals,  4698. 

costs,  4699. 
Justification. 

of  bail,  1155,  1156. 

of  sureties  on  undertaking  to  court  of 
appeals,  2667,  2675. 

of  sureties  in  replevin,   3221. 

of  sureties  on  undertaking  to  discharge 
attachment,  1394. 

by  guaranty  companies,  1691. 

Keeper. 

fees  of,  4893. 
Kin,    See  Next  of  kin. 


Kings  County. 

stenographer   of   surrogate's   court  in, 

3912. 
public  administrator  in,  4166. 
fees  of  county  clerks  in,  4886,  4887. 
fees  of  sheriff  in,  4888  to  4890,  4894. 

Knowledge. 

how  averred  in  pleading,  502. 

Laches. 

in  taking  advantage  of  defective  ser- 
vice of  summons,  293. 

good  ground  for  denying  •  leave  to  in- 
terpose supplemental  answer,  1066. 

in  moving  to  vacate  order  of  arrest, 
1137. 

right  to  injunction  as  affected  by,  1181. 

vacating    injunction    order    for,    1278. 

on    applying    for    discovery    of    books 
and  papers,  1678. 

on  moving  to  set  aside  appointment  of 
receiver,   1435. 

as  affecting  willingness  of  court  to  per- 
mit amendment,  1499. 

dismissal   of   complaint  for,    1722. 

in  entering  judgment,  as  affecting  sure- 
ties, 2400. 

in  moving  to  open  judgments  and  de- 
faults, 1529. 

in  moving  to  open  inquest,  1990. 

in  not  taking  advantage  of  irregulari- 
ties,   1606. 

as    affecting    right    to   revive    actions, 
1576. 
Land.     See  Real  property. 

foreign,  when  statute  of  limitations  runs 
against,   250. 
power  of  State  court  as  to,  3,  11,  16. 
Landlord  and  tenant. 

relation  of,  as  affecting  adverse  posses- 
sion,  152. 

counterclaim   in  actions  between,  854. 

injunctions  between,  1226. 

judgments    against    tenants    and    sub- 
tenants, 2403. 

See  also  Summary  proceed- 
ings to  recover  possession  of 
real  property. 

Law. 

averment  of,  in  pleading,  887. 
conclusions  of,   what  are,   607,  506. 

not  to  be  denied,  764. 
where  issues  of,  triable,  2171. 
of    another    State    or    country,    how 

proved,    1946. 
when  issues  of,  arise,  1958. 

Laws. 

how  proved,   1941,   1946. 
Leading  questions. 

whether  court  may  permit,  2018. 

Lease. 

adverse    possession    under    tax    lease, 

143. 
answer  alleging  possession  under,  800. 
who  to  be  joined  as  defendants  in  ac- 
tions   upon,    360. 
effect  of  warrant  in  summary  proceed- 
ings upon,  3689. 
when   and   how   lessee   may   redeem, 
3693. 

creditor  of  lessee  redeem,  3694. 
rights  acquired  by  redemption,  3695. 
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Lease — continued. 

order  upon  redemption;   liability  of 
person  redeeming,  3695. 

See  Summary  proceedings. 
of  decedent's  real  estate,  4430. 
of  land  of  infant  or  incompetent,  3737 

to  3753. 
trustee's   powers   to,   4459. 

Leasehold. 

when  included  under  "real  property," 
2396. 

See    Execution    against   prop- 
erty. 
Leave. 

to   renew  motion,    1627. 

to   interplead,    1705. 

to  appeal  to  court  of  appeals,  2662. 

to  issue  execution,  2856  to  2861. 

to   pay   gross   sum   in   lieu   of   dower, 

3060. 
to    prosecute    official    bonds,    3411    to 
3415. 
To  sue. 
effect   of   suing  on   judgment  without, 

3340. 
the  leave,   3441. 
where  leave  of  no  use,  3441. 
receiver,  1426. 

Leave  and  license. 

must  be  pleaded,  782. 

Legacy. 

answer  in  action  to  recover,  800. 

jury  trial  in  action  for,   1968. 

power  of  surrogate  to  direct  advance- 
ment of,  4266. 

to  witness   to  will,   3930. 

validity  of,  4103  to  4126. 

payment  of,  by  executor,  3681,  4249  to 
4257. 

petition  to  compel  testamentary  trus- 
tee to  pay,  4442. 

See  Decedents'  estates. 

Legatees. 

who  to  be  joined  as  parties  plaintiff 
in  actions  by,  331. 

suing  one  for  all,  377. 

evidence  of,  as  to  transactions  with  de- 
ceased, 1745. 

jury  trial  in  action  by,   1966. 

requisites   of   execution   against,   2850. 

action  by,  for  legacy,  3343. 

right  of,   to  apply  for  letters  of   ad- 
ministration, 4154. 

petition  to  compel  executor  or  admin- 
istrator to   pay   claim  of,  4257. 
See  also  Next  of  kin. 
Legatee's  action. 

within  what  time  to  be  brought,  187. 

Legislature. 

members  of,  need  not  act  aB  justices, 
4528. 
exempt  from  arrest,  1135. 
officers  of,   exempt  from   arrest,   1135. 

Letters. 

whether    attachable,    1348. 
Letters  of  administration. 

defined,   3369. 
Who  entitled  to,  4149. 
construction    and    application    of    sec- 
tion,  4149. 
husband  or  wife,  4152. 


Letters  of  administration— continued. 
next  of  kin,  4153. 
minor,  4152. 
half-blood,   4152. 
creditor,  4153. 
non-residents,   4153. 
guardians,    4154. 
illegitimate  offspring,  4154. 
legatee,   4154. 

claimant  for  funeral  expenses  may  pe- 
tition, 4156. 
persons  incompetent  to  receive  letters, 
4155. 
effect  of  conviction  for  crime,  4155. 
Reasons  for  refusing,  4156. 
conviction,  4156. 
aliens,  4156. 
Public  administrator. 
in  Kings,  4166. 
in  counties  generally,  4164. 
application  for  letters,  456. 
who  may  and  must  be  cited,  4157. 
when    attorney-general,    public    adminis- 
trator, and  creditors  cited,  4157. 
who  may  renounce  and  how,  4157. 
proceedings  on  the  application,  4158. 
proof    of   intestacy,   4159. 
property,  4160. 
effect  of,  4160. 

oath   and   bond   of   administrator,   4161, 
4163. 

See   also  Administrator,   tem- 
porary. 
Requisites  of,  3980. 
how    far    conclusive   as    to    authority, 
3980. 

Priority   among,   3981. 
ow  time  reckoned  in  successive,  3981. 
oath  to  be  taken  before  receiving  let- 
ters,  3982. 
limited  letter,  4162. 
liability  on  bond,  4163. 
Revocation  of. 
contents  and  effect  of  decree  of,  3988. 
successor    appointed    on;    his    powers, 

3989. 
on  discovery  of  will,  4176. 
who    may    petition    for,    4177,    4180, 

4187. 
causes  for,  enumerated,  4177. 
improvidence,  4181. 
misconduct,  4182. 
refusal  to  obey,  4183. 
false  statement  to  obtain,  4183. 
circumstances  not  affording  security, 
4184. 
non-residence,  4184. 
contents  of  petition,  4185. 
when  citation  compulsory,  4185. 
when  revocation  required,  4186. 
when   discretionary,   4186. 
does    not    affect    testamentary    trusts, 

4187. 
proceedings    on    administrator's    appli- 
cation, 4188. 
when  revoked  without  citation,  4188. 
if    part    removed,    remainder    to    act, 

4189. 
successor,  when  all  removed,  4189. 
effect  of  appeal  on  decree  for  probate 
and  letters,  3971. 
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Letters  of  administration — continued. 
See  Surrogates  courts. 
See   also   Foreign  wills. 
Letters  of  guardianship.     See  Letters  of 
administration;    Guardian;    Guar- 
dian appointed  in  surrogate's  court; 
General  guardian. 

Letters-patent,  action  to  vacate. 

when  maintainable,  3480. 
triable  by  jury,   3481. 
judgment-roll,  copy  of,  filed,  3481. 
transcript   sent   to   county   clerk,   etc., 
3481. 
Letters  rogatory. 

when  may  be  issued,  1931. 
Letters  testamentary. 
supplementary,    4002. 
effect  of  appeal  on  decree  for  probate 
and   letters,    3971. 

See  also  Letters  of  adminis- 
tration; Revocation  of  let- 
ters testamentary;  Probate 
of  wills;  Surrogate's  courts; 
Foreign  wills. 

Levy. 

under  attachment,  how  made,   1342  to 
1346. 

See    fully    under    Attachment. 

upon    personal    property,    when   super- 
seded by  appeal,  2566. 

on  real  property  after  ten  years,  2470. 

requisites  of  execution   where  warrant 
of   attachment  levied,  2849. 

property   exempt   from    levy   and    sale 
under   execution,   2862   to  2880. 

upon    personal    property    under    execu- 
tion, 2880  to  2889. 

See  fully  under  Execution 
against   property. 

under    execution    in    justices'    courts, 
4609. 

Libel. 

who   may   be   joined  as   defendants   in 

actions  for,  367. 
verification  of  pleadings  in  action  for, 

909. 
pleadings  in,  977   to  993. 
complaint,  977  to  983. 
concerning  the  plaintiff,   979. 
concerning    plaintiff's    business,    980. 
malice   or    want   of   probable   cause, 

982. 
publication,  982. 
how  language  set  forth,  982. 
foreign  language,  982. 
ambiguous    language,    982. 
technical  language,  982. 
special  damages,  980. 
what  extrinsic  facts  alleged,  981. 
innuendo,   981. 
frivolous  pleadings  in  action  for,  1007, 

1010. 
answer,  983  to  993. 
character  of  plaintiff,  983. 
defenses,   988. 
matter  in  justification  and  mitigation, 

983. 
justification  of  general  charge,  986. 
of  specific  charge,  986. 
must  be  as  broad  as  charge,  986. 
plea  of  mitigation,  987. 


Libel — continued. 

partial  defense,  987. 

privilege,  990. 

what  privileged,  991. 

cause  of  action  and  defense,  988  to  993. 

what     are     mitigating     circumstances, 
988. 

what  are  not,  989. 

what  libellous,  989. 

supplemental  complaint  in,  1059. 

evidence,  993  to  996. 

aggravation,  993. 

failure  to  prove  justification,  993. 

evidence  of  malice,  994,  995. 

justification  as  evidence  of  malice,  994. 

meaning  of  words,  995. 

evidence  of  mitigation,  995. 

motive,   996. 

publication  by  defendant,  996. 

damages,  996,  997. 

excessive  verdict  in,  2238. 

in     newspaper     report,     where    malice 
must  be  proved,   3436. 

justice  of  the  peace  no  jurisdiction  of 
action    for,   4525. 
Liberties.     See  Jail  liberties. 
Lien. 

of  judgment,  2464  to  2470. 
suspended  on  appeal,  2471  to  2473. 
restored,  2473. 

complaint  in  action  to  enforce,  636. 

Life  tenant. 

holding  over,  action  against,  3153. 
Discovery  of  death  of,  3708  to  3711. 
petition  for  production  of,  3708. 
service  of  petition  and  notice,  3708. 
proceedings,   3708. 
service  of  order  to  produce,  3709. 
hearing  on  return  of  order,  3709. 
habeas,  where  tenant  imprisoned,  3709. 
referee's   report,   3709. 
when  proceedings  dismissed,  3709. 
when  life  tenant  deemed  dead,  3709. 
when  commission  to  issue,  3710. 
provisions  as  to  commission,   3710. 
costs,  3711. 

when  property  restored,  3711. 
remedy  of  an  evicted,  3711. 
final    order    not    conclusive    in    eject- 
ment,  3711. 

Limitations. 

Actions  for  the  recovery  of  real  property, 
136  to  154. 
when  the  people  will  not  sue,  136. 
action  by  grantee  from  the  State,  137. 
after    annulling    letters    patent    or 
grant,   137. 
seizin  within  twenty  years  when  neces- 
sary, 137. 
real  property  and  possession,  137. 
land  under  water,  137. 
depends  on  right  of  possession,  137. 
applies  to  actions  at  law,  138. 
Indians,   138. 
what  seizin  or  possession  necessary. 

138. 
possession  and  legal  title,  138. 
action   after   entry,    138. 
possession     when     presumed;     occupa- 
tion   presumed   to   be  under   legal 
title,  138. 


Befermces  are  to  Pages.     Vol.  I  ends  p.  1454;   Vol.  II  end*  p.  2888;  Vol.  Ill  end*  p.  4108.     5287 


Limitations— continued. 

burden  of  proof,  139. 

occupation  subordinate  to  legal  title, 
139. 

land  under  water,  139. 

presumed    to   be    under    legal    title, 
139. 

divests  and  transfers  title,  140. 

must  last  twenty  years,  140. 

title  acquired,  how  lost*  140. 
occupation    under    written    instrument 
or  judgment  deemed  adverse,  140. 

adverse  possession,   140,   144,   151. 

need  not  extend  to  entire  premises, 
141. 

land   under  water,   141. 

proof  of  deed,  141. 

question  for  jury,  141. 

specific  title,  142. 

claim  must  be  under  existing  title, 
142. 

color  of  title,  142. 

recognition   of  superior  title,   142. 

requisites  of  hostile  claim,  142. 

claim  under  judgment  of  competent 
court,  142. 

under  deed  without  right,  142. 

under  champertous  deed,  142. 

under  land  contract,  143. 

under  tax  or  assessment  lease,  143. 

boundary,    143. 

by  purchaser  without  deed,  144. 

by  alien,  144. 

by  corporation,  144. 
what  is  adverse  possession  under  writ- 
ten instrument,  etc.,  144. 

general  rules  and   principles,   144. 

cutting  timber,   148. 

cutting  grass  and  fishing,  148. 

gathering  seaweed,  148. 

cutting  ice,  148. 

burial,  148. 

maintenance    of    railroad,    149. 

when    not    cultivated    or    improved, 
149. 

partly  improved  farm  or  lot,  149. 

boundary,  160. 
when  possession  deemed  adverse,   150, 
151. 

right  of  entry  necessary,  150. 

permission  fatal,  150. 

none,  of  highway,  150. 

division  fences,  150. 

repairing   curb,    150. 

use  in  violation  of  covenant,  150. 

among  tenants  in  common,  150. 

conflicting    grants    of    one    grantor, 
151. 

runs  against  heir,  151. 
adverse  possession  under  title  not  writ- 
ten,  151. 

what  constitutes,  151. 

extent  of  possession,  152. 
relation  of  landlord  and  tenant,  as  af- 
fecting adverse  possession,  152. 

grant  in  fee  reserving  rent,  153. 
right  not  affected  by  descent  cast,  153. 
certain  disabilities  excluded,  153. 
Actions  other   than  for   the  recovery  of 
real  property,  154  to  209. 
when    satisfaction    of    judgment    pre- 
sumed,  155. 


Limitations — continued. 

independently  of  statute,  156. 
statute    operates     on    the    remedy, 

156. 
not  revived  by  stipulation,   157. 
joint   debtors,    157. 
to  redeem  from  a  mortgage,  158. 
justice's  judgment,  158. 
surrogate's  decree,  158. 
not  apply  to  execution,  158. 
effect  of  return  of  execution  partly  sat- 
isfied, 168. 
object  of  the  section,  158. 
how  presumption  availed  of,  158. 

effect  of  the  section,  158. 
limitation  of  action  to  redeem  from  a 

mortgage,  158. 
other  periods  of  limitation,  159. 
Within  twenty  years,  160  to  162. 
sealed  instruments,  161. 
presumption  must  be  pleaded,  162. 
Within  sue  years,  162  to  174. 

construction  and  application  of  the 

section,  163. 
liability  created  by  statute,  165. 
lien  falls  with  debt,  165. 
receiver,   165. 

guardian  and  ward,  165. 

nuisance,   165. 

misapplied  taxes,  165. 

franchise  tax,   165. 

board  of   claims,   165. 

presumption  independent  of  statute, 
166. 

scope  of  section,  165. 

enlargement  of  limitation,  165. 

personal   injury,   165. 
accounting,  166. 
judgment,   166. 
deposit,  167. 
money  received,  167. 
salary,  167. 

commissioners  of  assessment,  167. 
decedent's  estate,   167. 
municipal  bonds,  169. 
county,   169. 
promissory  note,  169. 

use  of  goods,  169. 
broker,  169. 

purchase-money  of  land,  169. 
services,  170. 
injuries,  166,  170. 
stockholders,   170. 
assessment,  170. 
negligence,  170. 
tax  certificates,  170. 
official  misconduct,  171. 
fraud,  171. 
trust,  173. 

justice's  judgment,  174. 
Within  three  years,  174  to  177. 
application  of  the  limitation,  176. 
official  bond,  176. 
execution,  etc.,  176. 
trustees   of   manufacturing   companies, 

176. 
lottery  sales,  177. 
executors,  177. 
receiver,  177. 
I  detaining  personal   property,   177, 
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injuries,   177. 
Within  two  year*,  177,  178. 

libel,  178. 

criminal  conversation,  178. 

penalty,  178. 

conspiracy  to  commit  as  insane,   178. 

assault,  178. 

false  imprisonment,  178. 

impotency,  178. 

death  by  negligence,  178. 
Within  one  year,  178  to  180. 

surety  on  bail  bond,  179. 

wrongful   attachment,    179. 

deputy-sheriff,  179. 

what  is  official  duty,  179. 

special  statutory  limitations,  179. 
when  action  accrues  on  a  current  account, 
180. 

accrual  of  the  cause,  180. 

husband  and  wife,  180. 

physician,  180. 

what  is  an  account,  180. 

meaning  of  "reciprocal  demands,"  181. 

proof  of,  182. 
action  for  penalty,  182. 
Actions  not   before  provided  for,  to  be 
commenced  within  ten  years,   182 
to  189. 

construction    and    application    of    the 
limitation,  183. 

applies  to  all  equitable  actions,  184. 
to  equity  cases  exclusively,  184. 

to  impeach  sale,  184. 

election  of  equity,  184. 

extension  by  death,  184. 

attorney,  185. 

trusts  and  trustees,  184,  186. 

to  reform  a  mortgage,  185. 

damages  in  lieu  of  performance,  185. 

accounting,  185. 

as  against  trustee,  185. 

partners,  185. 

trust,  accounting,  186. 

judgment,  188. 

legatee's  action,  187. 

specific  performance,  188. 

action  to  redeem  from  mortgage,  188. 

pledge,  188. 

corporation,  188. 
Exception*,  a*  to  person*  under  disabili- 
ties,  207. 

infants,  208. 

idiocy,  209. 

married  woman,  209. 
of  action  for  seizing  animals  straying  on 

highway,  4666. 
within    what    time    application    for    cer- 
tiorari to  review  to  be  made,  3610. 
application  of  statute  to  payments  by  exec- 
utors, etc,  4261. 
upon  judgment-creditor's  action,  3398. 
on  claim  rejected  by  executor,  3345,  3349. 
construction   and   application  of  section, 

3346. 
strict  construction,  3347. 
consent   to   determination    by   surrogate, 

3347. 
what  is  a  rejection,  3348. 
the  limitation,  3349. 
cannot  be  revived,  3350. 


Limitations — continued. 
against  heirs  and  devisees,  3367. 
for  death  by  negligence,  3420. 
against  members  of  association,  3451. 
for  dower,  3035. 
to  annul  marriage,  3253. 
within  what  time  motion  to  vacate  judg- 
ment to  be  made,  2521. 
exceptions  in  cases  of  disability,  2522. 
suits  on  behalf  of  people  for  misappropria- 
tion of  funds  and  property,  3484. 
Actions  by  the  people  subject  to  the  same 
limitations,  189. 
action  against  a  non-resident,  189. 
cause  of  action  arising  outside  of  State, 

191. 
when  person  liable,  etc,  dies  without 

the  State,  191. 
cause  of  action  accruing  between  death 

and  the  grant  of  letters,  192. 
no  limitation  of  action  on  bank  notes, 

192. 
actions    against    directors    and    stock- 
holders   of    moneyed    corporations, 
192. 
Acknowledgment  or  new  promise  must  be 
in  writing,  193  to  207. 
new  promise  or  acknowledgment,  194. 
acknowledgment  or   promise   sufficient, 
195. 
insufficient,  196. 
allowance  by  executor,  196. 
joint  debtors,  196. 
by  testator,  196. 

endorsements  on  mortgage  bond,  196. 
payment  must  be  evidence  of  intention, 

196. 
verbal   promise  not   to   plead   statute, 

197. 
after  bankrupt's  discharge,  197. 
foundation  of  right  of  action,  197. 
form  and  contents  of  acknowledgment, 

197. 
by  will,  199. 
by  legal  proceedings,  200. 
Payment,  effect  of,  201  to  207. 
by  promissory  note,  203. 
of  interest,  204. 
on  general  account,  204. 
fraud  barred  by  statute,  204. 
evidence  of  payment,  204. 
at    what    time    payment   presumed   to 

have  been  made,  205. 
by  whom  payment  or  acknowledgment 
made,  205. 
by  one  co-partner,  206. 
administrator,  206. 
assignee,  206. 
agent,  206. 
to  whom  made,  207. 
person  acknowledging  or  paying  bound, 

207. 
action  accrued  before  Code  of  Proced- 
ure, 207. 
General  provision*  applicable  to  subject 
of  limitation*,  209  to  256. 
when  action  deemed  to  be  commenced, 

209. 
effect  of  foreign  limitations,  189,  191. 
account  stated,  193. 
part  payment,  193. 
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new  promise  or  acknowledgment,   194. 
who  excepted  as  under  disability,  207. 
absence  or  non-residence,  213. 
effect  of  death,  215. 
effect  of  reversal  of  a  judgment,  217. 
right  as  affected  by  demand,  220. 
cause  of  action  barred,  not  a  defense 

or  counterclaim,  209. 
when  action  begun,  209,  210. 
united  in  interest,  209. 
presumption,  209. 
joint  contractors,  209. 
order  to  refer  claim  against  executor, 

210. 
what  attempt  to  commence  action   in 

a  court  of  record  is  equivalent  to 

actual  commencement,  210. 
contract  limitation,  211. 
change  of  sheriff,  211. 
affected  by  residence,  211. 
joint  debtors,  212. 
service  by  publication,  212. 
substituted  service,  212. 
proof  of  service,  212. 
attempt  to  commence  action  in  a  court 

not  of  record,  212. 
exception,  when  defendant  iB  without  the 

State,  213. 
non-resident,  213. 
foreign  corporations,  214. 
joint  debtor,  214. 
iggregbte  absence,  214. 
non-resident   debtor    in    business   here, 

214. 

exception,   when   a  person  entitled,  etc., 
dies,  215. 
liable,  etc.,  when  dies  within  the  State, 
215. 

in  suits  by  aliens,  time  of  disability  by 
war  deducted,  217. 
alien  enemy,  217. 

provision  where  judgment  has  been  re- 
versed  or  action  terminated,  217. 

stay  by  injunction,  etc.,  to  be  deducted, 
219. 

injunction  not  served,  220. 

limitation  by  contract,  220. 
action  by  a  principal  for  misconduct  of 

an  agent,  220. 
disability  must  exist  when  right  accrues, 

220. 
if  several  disabilities,  no  limitation  until 

all  removed,  220. 
When  action  not  maintained  without  de- 
mand, 220  to  228. 

demand  note,  222. 

money  deposited,  222. 

deposit  of  property,  222. 

claim  on  decedent's  estate,  223. 

trust,  223. 

sales,  224. 

salary,  225. 

agent,  225. 

land  condemned,  225. 

cities  of  50,000  inhabitants,  225. 

city  of  New  York,  226. 

former  city  of  Brooklyn,  226. 

city  of  Buffalo,  226. 

city  of  Troy,  227. 

city  of  Cohoes,  227. 
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towns  and  villages,  228. 
provision  in  case  of  submission  to  arbitra- 
tion, 228. 
action  discontinued  after  answer,  228. 
how  objection  of  limitation  to  be  taken,  by 
answer,  229. 

demurrer  not  proper,  230. 

who  may  avail  of  statute,  230. 
on  claim  rejected  by  executor  or  admin- 
istrator,  3346. 
Cases  to  which  chapter  is  applioable,  231. 

special  statutes  of  limitation,  231. 

special  limitation  by  contract,  231. 
general   rules   and   principles  affect- 
ing, 235. 

executors,  232. 

foreign  corporations,  232. 

trusts,  232. 

power  of  legislature,  232. 

proceedings  to  revive  and  continue  ac- 
tions, 232. 

mandamus,  232. 

sale  of  lands  for  payment  of  debts  of 
deceased  person,  232. 

in  surrogate's  court,  232. 

amendments  to  statute,  234. 

death  by  negligence,  233. 

stale  demand,  234. 

limitation  by  contract,  234. 
Mode  of  computing  periods  of  limitation. 
235  to  256. 

when  cause  of  action  accrues,  236. 

computing  time,  240. 

bill  to  revive,  240. 

as  dependent  on  knowledge,  240. 

school  trustee,  240. 

accounts,  240. 

legatee,  240. 

loan,  240. 

specific  performance,  240. 

misapplication  of  moneys,  241. 

amended  complaint,  241. 

capital  stock  note,  241. 

penalty,  241. 

substituted  trustee,  241. 

reformation  of  deed,  241. 

execution  of  writing,  241. 

part  performance,  241. 

wife,  241. 

corporation,  trustee,  241. 

arrest,  241. 

action  by  one  for  all,  241. 

sureties,  242. 

against  pledgee,  242. 

partners,  242. 

joint  debtor,  244. 

stockholders,  244. 

sheriff,  245. 

assignor's  creditors,  245. 

heirs  and  devisees,  246. 

infant,  246. 

broker,  246. 

agent,  246. 

attorney's  claim,  247. 

town    against   bonding    commissioners, 
247. 

money  received,  247. 

contract,  247. 

promissory  note,  247. 

premium  notes,  247. 

check,  249. 


5290     References  are  to  Pages.     Vol.  I  ends  p.  1454;  Vol.  II  ends  p.  2888;  Vol.  Ill  end*  p.  4198. 


Limitations— continued. 

guaranty,  249. 

deposit,  249. 

services,  249. 

goods  sold,  250. 

conversion,  250. 

falBe  imprisonment,  250. 

land,  250. 

diversion  of  water,  251. 

warranty,  252. 

cloud  on  title,  252. 

assessment,  252. 

set  aside  bonds,  '252. 

nuisance,  252. 

repair  highway,  252. 

agreement  for  provision  by  will,  252. 

fraud, -253. 

mistake,  254. 

creditor's  bill,  254. 

imperfect  obligation,  254. 

negligence,  254. 

trust,  254. 

purchase  pendente  lite,  255. 

bankruptcy,  255. 

marine  court  judgments,  256. 

State,  256. 

counterclaim,  256. 
Pleading  the  statute. 

how  pleaded,  505. 

defense  of,  must  be  pleaded,  782. 

when  counterclaim  barred  by,  831. 

failure  to  plead  not  corrected  by  amend- 
ment at  trial,  1035. 

invoked  to   prevent  service  of  supple- 
mental complaint,   1054. 

setting  up   defense  of,  by   amendment, 
1476. 

amendment  to  avoid,  1504. 

what     commencement     in     surrogate's 
court  within  statute  of,  3917. 

statute  of,  as  bar  to  accounting,  4284. 

duty  of  executors  and  administrators  to 
assert  statute  of,  4284. 

Limited  partnership. 

complaint  in  suits  upon,  581. 
appointment  of  receiver  in,  1418. 

Limiting. 

witnesses    and    examination    on    trial, 

2017. 

Liquidating  damages. 

offer  to  liquidate  damages  conditionally, 

1546. 
effect  of  refusal,  1546. 

Lis  pendens. 

when  to  be  filed  in  foreclosure  of  mort- 
gage, 3109. 
when  filed,  and  contents,  3157. 

general  rules  and  principles,  3157. 

when    security    may    be    substituted, 
3161. 

in  what  actions  proper,  3159. 

amendment  of,  3160. 

contents  of,  3160. 

time  of  service  of,  3160. 

at  common  law,  3160. 
effect  of  notice,  3161  to  3165. 
effect  of  lis  pendens,  3162. 
filing  maliciously,   3160. 

who  affected  by,  3164. 

does    not    affect    adverse    claimants, 
3165. 


Lis  pendens — continued. 

extent  of  priority  given  by,  3165. 

actual  notice,  3165. 
to  be  recorded  and  indexed,  3165. 
defendant,  when  may  file,  3165. 
cancellation,  3166,  3167. 
in  condemnation  proceedings,  4971. 

Loan  commissioners. 

suits  against,  400. 
mortgages  to,  3790. 

Long  account. 

compulsory  references  of  issues  in  eases 
involving,  2287. 
See  fully  under  Reference;  Trial 
tcithout  a  jury. 

Lost  bond. 

pleadings  in  actions  upon,  573. 

Lost  negotiable  paper. 

action  upon,  3443. 

Lost  notes. 

pleadings  in  actions  upon,  549. 

Lost  papers. 

copies  of,  when  may  be  used,  1535. 

Lost  property. 

allowance  to  executor  for,  4310,  4317. 

Lost  will. 

proof  of,  3374. 

how  proved,  4046  to  4049. 

Lottery. 

statute  of  limitations  applicable  to  ac- 
tions for  illegal  sale  of  tickets,  177. 

Lunatic. 

capacity  of,  to  sue,  383. 

when  committee  of,  can  sue  in  a  repre- 
sentative capacity,  383. 

complaint  in  action  upon  contract  made 
with,  587. 

performance  of  his  contracts,  93. 

exception   to  prevent  running  of  stat- 
ute of  limitations,  207  to  209. 

service  of  summons  upon,  274. 

when  delivery  of  copy  of  summons  to, 
dispensed  with,  281. 

discharge  of,  from  arrest  if  under  four- 
teen, 1121. 

service  of  citation  upon,  3921. 
Lunatics,  idiots,  etc.,  3711  to  3737. 
Appointment  of  committee. 

what  courts  have  jurisdiction,  3712. 

duty  of  court  as  custodian,  3713. 

committees,  both  of  person  and  prop- 
erty, 3713. 

who  will  be  selected  as  committee,  3714. 

application   for,   where   and   by  whom 
made,  3714. 

proceedings  when  incompetent  in  State 
institution,  3715,  3728. 

when  certain  public  officers  to  apply  for, 

3716- 
petition  for,  contents,  notice  of  present- 
ing, 3716  to  3719. 
foreign  committee  may  be  reappointed 

here,  3719. 
commission,  or  jury  trial  in  court,  on 

petition,  3719. 
n on- resident  incompetent;    proceedings, 

3719,  3724. 
commission,  contents  of,  3721. 
oath  of  commissioners,  3721. 
vacancies  in,  removals,  3721. 
precept  to  sheriff  for  jury,  3721. 
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Lunatics,  idiots,  etc. — continued. 
proceedings  on  hearing,  3722. 
lunatic  may  testify  before  jury,  3722. 
inquisition   on,   signing  and   return, 

3723. 
expenses  of,  3723. 
proceedings  on  jury  trial  in  court,  3723. 
.     notice  of  such  trial,  3723. 
review  of  such  trial,  3723. 
question  of  lunacy  confined  to  time  of 

trial,  3724. 
proceedings  on   return   of   commission, 

3724. 
effect  on  contracts,  3725. 
final  order,  on  verdict  or  inquisition, 

3724. 
coBts,  3724,  3727. 

committee  of  property  must  give  secur- 
ity, 3728. 
committee  of  person,  when  security  re- 
quired of,  3728. 
compensation  of;  amount,  3728. 
compensation    in    exceptional    cases, 

3728. 
is  subject  to  court's  control,  3729. 
limitation  of  power,  3729. 
power  to  alien  estate,  limited,  3729. 
resignation  of,  when  allowed,  3730. 
may  sue,  for  incompetent,  3731. 
instances  of  suits  by,  3731. 
rules  as  to  actions,  etc.,  against,  3732. 
of  property,  to  file  annual  inventory 

and  account,  3733. 
annual  examination  of  accounts  and 

inventories,  3733. 
additional  account  compellable,  3733. 
when  property  restored  to  incompetent, 
3734. 
committee's  powers  cease  on  incom- 
petent's death,  3736. 
account  of   committee,  when   incom- 
petent dies,  3736. 
Disposition  of  real  property,  action  for, 
when  action  lies  to  compel  conveyance, 

3737. 
performance  of   contract  made  by  in- 
competent, 3737. 
judgment  in,  how  enforced,  3738. 
Special  proceeding  for,  3738  to  3753 
sale,    conveyance,    mortgage    or    lease, 

when  compellable,  3738  to  3741. 
who  may  be  applicant,  3741. 
when  incompetent  inmate  of  State  in- 
stitution, 3741. 
petition,  contents  and  verification,  3742. 
committee  must  be  first  appointed,  3743. 
committee,  applying,  to  file  bond,  3743. 
prosecution  of  such  bond,  3745. 
reference  on  presenting  petition,  3746. 
final  order  for  sale,  etc.,  on  report,  3747. 
committee    to    execute    agreement    for 

sale,  etc.,  3748. 
when    conveyance    to    be    reported    to 

court,  3748. 
dispositions   contrary  to  will  or  deed 

forbidden,  3748. 
effect  of  deed,  mortgage,  or  lease,  3749. 
proceeds  of  sale,  when  deemed  realty, 

3750. 
application  of  proceeds;  investment;  ac- 
count, 3751. 


Lunatics,  idiots,  etc. — continued. 

particular  estate  when  included  in  sale, 
3752. 

consent  of  tenant  of  such  estate,  3753. 
investment  for  or  payment  to  such 
tenant,  3753. 
disposition,  where  incompetent  has  the 
particular  estate,  3753. 
investment  for   incompetent  in  such 
case,  3753. 
debts,  how  paid  from  proceeds,  3753. 
Miscellaneous  regulations. 
action  to  annul  marriage  of.    See  Mar- 
riage, action  to  annul,  etc. 
committee  of,  may  apply  for  authority 
to  agree  to  partition,  3034. 

See  also  Conveyance  of  infant, 
lunatic,  idiot,  or  habitual 
drunkard's  lands;  Incompe- 
tent person. 

Mail. 

return  of  sheriff  may  be  by,  53,  54. 
service  by,  1660,  1662,  1663. 
limitation  of  three  days,  1663. 
notice  of  judgment  by,  2722. 

Mailing. 

detects  in  affidavit  of,  1467. 
Maintenance. 

incidental  to  separation,  3278. 
surrogate  may  direct  guardian  of  infant 

as  tov4500. 
by  attorney.     See  Attorneys  and  ooun- 

sellors-at-lavo. 
set  up  by  supplemental  answer,  1059. 

Malice. 

averring  in  libel  and  slander,  982. 
proof  of,  in  libel  and  slander,  994,  995. 
to  be  shown  on  applying  for  arrest  in 
malicious  prosecution,  1128. 

Malicious  litigation. 

prohibited,  3420. 

Malicious  prosecution. 

pleadings  in  action  for,  568,  569. 
uniting  causes  of  action  in  complaint 

for,  676. 
demurrer  to  complaint  for,  716. 
irrelevant    allegations    in    action    for, 

1075. 
arrest  in,  1128. 

justice  of  peace,  no  jurisdiction  of,  4525. 
is  a  personal  injury,  4908. 
Mandamus,  3522  to  3580. 

scope  and  effect  of;  when  and  to  whom 
granted,  3523,  3524. 
is  discretionary,  3525. 
general  rules  and  principles,  3525. 
procedure  and  practice,  3529. 
instances,  where  granted  or  refused, 

3525,  3533. 
when  granted  and  when  refused,  3525 

to  3547. 
action  of  public  officers,  3543. 
reinstatement,  3545. 
railroad,  3545. 
to  justice,  3545. 
municipal  corporations,   3545. 
to  highway  officer,  3545. 
enforcing  health  order,  3546. 
taxes,  3546. 
to  surrogate,  3546. 
to  town  supervisor,  3546. 
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Maudamus — continued. 

membership  of  association,  3646. 
time  within  which  to  be  applied  for, 

3548. 
refused  if  too  much  asked  for,  3647. 
at  whose  instance  granted,  3647. 
effect  of  another  remedy,  3636. 
not  for  a  private  right,  3636. 
not  for  a  public  office,  3537. 
compel  performance  of  duty  by  official, 

3637. 
officers  of  religious  corporation,  3637. 
matters  judicial  or  resting  in  discre- 
tion, 3538. 
under  civil  service  acts,  3539. 
election  law,  3640. 
as  to  delivery  of  books,  3641. 
corporations,  3541. 

membership  or  office  of  association  or 
corporation,  3546. 
Officers  and  persons  against  whom  grant- 
ed, 3549  to  3560. 
State  officers,  3651. 
county  officers,  3551. 
treasurer,  3554. 
canvassers,  3552. 
district  canvassers,  3553. 
inspectors  of  election,  3563. 
board  of  excise,  3653. 
supervisors,  3554. 
assessors,  3656. 
highway  commissioners,  3566. 
town  and  village  officers,  3566. 
register  of  deeds,  3554. 
city  officers,  3557. 
mayor,  3558. 

New  York  city  officers,  3558. 
courts    and    bodies    acting    judicially, 

3549. 
miscellaneous,  3559. 
Proceedings  before  issue. 
special    term,    when    writ   granted    at, 

3660. 
app.  div.  when  writ  granted  at,  how 

directed,  3561. 
against  secretary  of  State  where  mo- 
tion for,  to  be  heard,  1619. 
when  peremptory  writ  in  first  instance, 

3562. 
general  rules  and  principles,  3562. 

reference,  3566. 
alternative  wTit,  how  served,  3567. 
how  writ  returnable,  3567. 
return  or  demurrer  to  first  writ,  3568. 

how  made,' 3568. 
setting  aside  writ;  motion,  3568. 
contents  of  alternative  writ;  demurrer, 

3569. 
form  and  contents  of  return,  3571. 
no  further  return;  demurrer  to  return, 

3572. 
provisions  as  to  practice,  3573. 
notice  of  filing  return,  3573. 
demurrer,  3673. 

subsequent  proceedings  as  in  an  action, 
3673. 
Issue  of  fact;  when  arises,  3572. 
how  to  be  tried,  3574. 
where  triable,  3676. 
issue  of  law  on  app.  div.  writ,  3576. 
pleadings,  3573. 


Mandamus — continued. 
preference  in  hearing,  1664. 
Miscellaneous  matters. 
costs,  3576. 

final  writ,  form  of,  3577. 
appeals,  3578. 

damages,  when  relator  recovers,  3578. 
stay    of    proceedings;    enlargement    of 

time,  3579. 
fine  in  certain  cases,  3680. 
how  affected  by  statute  of  limitations, 
233. 

Mandate. 

denned,  4907. 

sheriff  to  give  receipt  for,  53. 
duty  of,  to  execute,  53. 
may  return  by  mail,  53. 

See   also   Execution    of   man- 
dates. 
In  justice's  court. 
general  requisites  of,  4670. 
execution  of,  by  private  person,  4675. 
constable  to  execute  in  person,  4675. 
sheriff  to  act  where  execution  of,  re- 
sisted, 4676. 

Mania* 

as  affecting  capacity  to  make  a  will, 
4065. 

Manufacturing  company. 

answers  in   suits  against  trustees  of, 

813. 
verification    of    pleadings     in    action 

against  trustee,  909. 
frivolous    pleading    in    action    against 

trustees  of,  1007. 
irrelevant  allegations  in  actions  against 

trustees  of,  1076. 

Manufacturing  corporations. 

counterclaim   in  action  against  stock- 
holder, 858. 

Marine  causes. 

jurisdiction  of  city  court  of  New  York 

in,  317,  318. 
in  city  court  of  New  York,  4687  to  4689. 
See  City  Court  of  New  York. 

Mariner. 

when  privileged  from  arrest,  1136. 

Marriage. 

pleading    mitigating   circumstances    in 

breach  of  promise,  997. 
redundancy    in    answer    in    breach   of 

promise,  1072. 
whether    woman    can   be   arrested  for 

breach  of  promise,  1120,  1121. 
does  not  abate  actions,  1562. 
excessive  verdict  for  breach  of  promise, 

2237. 
as  revoking  will,  4101. 
certificate,  when  evidence,  1939. 
See  Divorce;  Separation. 

Marriage,  action  to  annul. 

by  woman  under  sixteen,  3245. 

for  specified  causes,  3246. 

courts  have  only  statutory  powers  as 

to,  3246. 
jurisdiction,  3246. 
when  action  maintainable,  3246. 
by   whom    action   brought  for  infant, 

3251. 
order  for  next  friend  to  bring,  3252. 
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Marriage,  action  to  annul — continued. 
where  former  husband  or  wife  was  liv- 
ing, 3251. 
for  idiocy,  3252. 
for  lunacy,  3252. 
next  friend  may  bring,  3252. 
legitimacy  of  child,  3252. 
for  force,  fraud,  or  duress,  3253 
custody  and  care  of  children,  3253. 
for  physical  incapacity,  3253. 
limitation,  3253. 

when  judgment  may  be  rendered  by  de- 
fault, 3253. 
how  summons  inscribed  or  indorsed, 
3312. 
trial  of  issues  by  jury  to  be  ordered, 
3254. 
person  intervening,  3254. 
effect  of  judgment,  3254. 
.    alimony  in,  3279. 
Married  woman. 

prosecutes  or  defends  as  if  single,  402. 
when  may  sue  alone,  403  to  405. 
when  may  be  sued  alone,  405  to  407. 
when  husband  sues  without,  407,  408. 
when  husband  liable  solely,  409. 
when  husband  joined,  409,  410. 
suits   and    contracts   between   husband 

and,  410  to  414. 
defendant   in  foreclosure  of  mortgage, 

3077,  3084. 
service  of  summons  upon,  274. 
action  against,  588. 
ante-nuptial  liability,  588. 
frivolous  pleading  interposed  by,  1007. 
frivolous   pleadings   in   action   against, 

1010. 
exempt  from  arrest,  1121. 
allegations    respecting    separate    prop- 
erty   of,    on    applying    for    arrest, 
1128. 
attachment  against,  1330. 
execution  against,  2842. 
homestead  of,  when  exempted,  2877. 
jurisdiction  of  county  courts  over  sepa- 
rate estate  of,  127. 
statute  of  limitations  as  affecting,  209. 
as  surety  upon  undertaking,  1694. 
when  incompetent  as  witness,  1795. 
when  deemed  resident  for  commencing 

matrimonial  action,  3279. 
citation  in  surrogate's  court  where  pe- 
titioner   for    appointment    of    in- 
fant's guardian  is  a,  4485. 
See  Wife;  Husband. 
Marshal. 

fees  of,  upon  executing  a  mandate,  122. 
return  of,  122. 

actions    against,   not  entitled   to    pref- 
erence, 1653. 
Masses. 

bequests  for,  4120. 
Matrimonial  actions. 

See  Annulment    of    marriage; 
Marriage,   action   to  annul; 
Divorce;     Separation;     Ali- 
mony; Counsel  fees. 
application  for  judgment  in,  2447. 
Mayor. 

has  jurisdiction   in  summary  proceed- 
ings, 3663. 


Mayor  of  New  York  City. 

service  of  summons  upon,  282. 

Mayor's  Court  of  Hudson. 

civil  jurisdiction  prescribed,  4692. 
certain    pending    actions    transferred, 
4692. 
papers  to  be  transmitted  to  county 

clerk,  4692. 
power    of    supreme    court    in    such 

transferred  action,  4692,  4693. 
proceedings  in  case  of  judge's  disa- 
bility, 4693. 
subpcena,  service  of,  4693. 
effect  of  title  limited,  4693. 
Mechanic's  lien. 

pleadings  in  actions  to  foreclose,  521. 
arrest  in,  1114. 

offer  of  judgment  in  action  for  fore- 
closure of,  1552. 
judgment  in  action  to  foreclose,  2398. 
Medical  examination. 

of  person,  1890,  1893. 
Merger. 

none  of   civil   and  criminal   remedies, 
3420. 
Merits. 

what  orders  appealable  because  involv- 
ing, 2704. 
Mileage. 

allowances  for,  4830. 
Military. 

pensions,  rewards  and  insignia  exempt, 
from  execution,  2874. 
Military  officers. 

suits  by  and  against,  400. 
Militiamen. 

when  privileged  from  arrest,  1135. 
Minutes. 

of  judge,  stenographer's  notes  treated 

as,  2277. 
motion  for  new  trial  on,  2196  to  2240. 
of   stenographer    in   surrogate's   court. 
3930. 

Misappropriation  of  public  property. 

actions  for,  3483  to  3485. 

Misdemeanor,  what  is. 

suing  without  authority  is,  3420. 
refusing  or  neglecting  to  deliver  books. 

3478. 
rearresting  after  discharge  on  habeas, 

3518. 
justice  of  peace  not  paying  over  money, 

4675. 
punishment  of  those  created  by  Code, 

4910. 

Misjoinder. 

of  plaintiff  as  a  ground  of  demurrer. 
688. 

demurrer  to  answer  of,  730. 

not  ground  for  nonsuit,  2068. 
Misnomer. 

remedy  for,  456. 

objection  of,  how  taken,  707. 

should  be  taken  advantage  of  by  an- 
swer, 782. 

of  corporation,  3318. 

in  actions  and  proceedings  relative  to 
corporations,  3334. 
Mistake. 

in  name  cured  by  verdict  or  judgment, 
1455. 
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Mistake — continued. 

what,  in  process  not  invalidate,  20. 
in  pleadings  disregarded,  1455. 
relief  against,  1522. 
in  legal  proceedings,  1455. 

See  fully  under  Amendment. 
when  statute  of  limitations  commences 

to  run  in  cases  of,  254. 
pleadings  in  action  to  recover  moneys 
paid  under,  553. 
Mistaken  boundary,  143. 

See  Limitations. 

Mitigating  circumstances* 

pleading,  in  action  for  a  wrong,  997. 
in  libel,  985,  987,  988. 

Mitigation. 

facts  in,  must  be  pleaded,  782. 
partial  defenses  in,  868. 

Money. 

pleadings  in  actions  for  money,  received, 
paid,  lent,  and  lost,  549  to  552. 

action  for,  552,  553. 

instrument  for  payment  of,  how  plead- 
ed, 975. 

See  also  Promissory  notes. 

attorney's   liability  for  money  collect- 
ed, 46. 

statute  applicable  to  actions  to  recover 
money  received,  167. 

when  statute  begins  to  run  against  ac- 
tion for  money  received,  247. 
when  begins  to  run  against  money 
deposited,  249. 

may  be   levied   upon  under   execution, 
2892. 

in  custody  of  clerk  of  city  court  of  New 
York,  120. 

decree  for,   in  surrogate's  court;    how 
docketed;  effect  of  docketing,  3942. 

enforcement,  3943. 

by  contempt  proceedings,  3944. 

See  also  Payment;  Tender. 

deposited  as  security  paid  over,  1262. 

Money  collected. 

attachment,  1345. 

Money  lent. 

counterclaim  in  actions  for,  855. 

Money  lost. 

counterclaim  in  actions  for,  856. 

Money  paid  into  court. 

discharge  by,  1557. 

to  be  paid  to  country  treasurer,  1558. 

in  New  York  city  to  chamberlain,  1560. 

where  deposited,  1568. 

investment  of,  1558. 

powers  of  officers  ad  to  securities,  1559. 

death  of  officer,  1559. 

how  moneys  paid  out,  1559. 

custodian's  books  of  account,  1559. 

treasurer  or  officer  to  report  annually, 

1560. 
chamberlain  to  report  annually,   1560. 
Moneys,  public. 

converted    action    to    recover,    3483    to 

3485. 
Mortgage. 

action    to    reform    and    foreclose    not 

maintainable  in  county  courts,  126. 
limitation  of  action  to  redeem  from  a, 

168. 
within  what  time  action  to  redeem  from 

to  be  brought,  188. 


Mortgage — continued. 
not  within  f  534,  976. 
injunctions     between     mortgagor     and 

mortgagee,  1227. 
appointment  of  receiver  in  foreclosure, 

1429. 
decree  to  make,  of  decedent's  real  estate, 

4430. 
trustee's  power  to,  4467. 

See  also  Foreclosure  of  mort- 
gage; Foreclosure  of  mort- 
gage by  advertisement. 

Mortgage  of  infant,   lunatic,   idiot,   or 
habitual  drunkard's  lands. 

See  Conveyance  of  infant,  etc., 
lands;  Committee. 

Motion. 

definition  of,  1596. 

what  is,  1598. 

what  may  be  done  by,  1598  to  1603. 

when  and  what  may  be  heard,  1598. 
not  be  done  by,  1603  to  1605. 

who  may  make  and  when,  1605  to  1607. 

notice  and  form  of,  as  affecting  the  re- 
lief, 1607  to  1611. 

short  form  of  determination  or  order, 
1595. 

proceeding  by  petition,  1596. 

for  extension  of  time,  made  to  a  judge, 
1596. 

rehearing  or  renewal,  1616. 

both  parties  may  ask  for  different  kinds 
of  relief,  and  provision  for  servicf 
of  papers,  1597. 

relief  not  denied  for  defects  or  insuf- 
ficiencies in  papers,  but  subjected 
to  costs,  1597. 

to  set  aside  or  vacate  order,  judgment 
or  decree,  relief  from  technical  de- 
fects, 1597. 

pleadings  before  the  court  without 
specification  in  notice  of  motion, 
1597. 

moving  papers,  1607. 

collection  of  costs  on,  and  stay;  con- 
struction and  application  of  sec- 
tion, 1633. 

hearing  of,  and  granting  order,  1611  to 
1617. 

reference  of,  1615. 

what  done  under  prayer  for  relief,  1609, 
1610. 

order  on,  1614. 

when  heard  in  supreme  court,  1617. 

in  New  York  city,  1618. 

transfer  of,  from  one  judge  to  another, 
1620. 

renewal  of,  1626. 

reargument  of,  1630. 

costs  on,  4738,  4777. 

how  costs  of,  collected,  1633. 

amendment  pending,  1041. 
See  Orders. 

deposition  to  be  used  on,  1903  to  1905. 

affidavit  of  merits  on,  1989. 

reference  to  ascertain  facts  on,  2319. 

relief  by,  instead  of  appeal,  2530. 

reference  of  questions  arising  on,  in 
city  court  of  New  York,  4686. 
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Multiplicity  of  suits. 

injunction  to  restrain,  1173. 

Municipal  bonds. 

within  what  time  action  to  cancel  to  be 
brought,  169. 

Municipal  corporation. 

injunctions  against,  1193. 

security  on  appeal  by  domestic,  2567. 

property    of,    exempt    from    execution, 

2879. 
actions  by  taxpayers  to  restrain  waste 

and  injury  to  property  of,  3451  to 

3458. 
not  required  to  give  security,  2567. 
costs  against,  4753. 

Municipal  court  of  the  city  of  Rochester. 

provisions  as  to  justices'  courts  made 

applicable  to,  4701. 
jurisdiction  of,  in  actions  on  contract, 

4701. 

Municipal  ordinances. 

complaints  on,  638. 
how  pleaded,  920. 

Municipalities. 

who  may  be  joined  as  defendants  in  ac- 
tions against,  367. 
suits  by  and  against,  400. 

Mute. 

probate  of  will  of,  4016. 

Mutual  account. 

under  statute  of  limitations,  180. 

Mutual  benefit  association. 

complaint  in  action  upon  certificate  of, 
601. 

Name. 

defined,  416. 

by  which  a  person  is  to  be  sued,  455. 

used  to  designate  unknown  party,  414. 

mistake  in,  cured  by  verdict  or  judg- 
ment, 1455. 

allegation  of,  when  made  more  definite 
and  certain,  1089. 

adding    and    changing    and    amending, 

1478. 
enjoining  use  of,  1227. 

Name,   proceedings   to   change,   3791   to 
3793. 
who  may  apply  to  change  name,  by  in- 
dividual, and  where,  3791,  3792. 
when  change  to  take  effect,  3793. 
petition,  contents  of,  3792. 
notice  of  presentation,  3792. 
order  allowing  change,  3793. 
order  to  be  published,  3793. 
National  banks. 

jurisdiction  of.  State  courts  in  actions 

affecting,  13. 
jurisdiction   of    State    courts    over   re- 
ceivers of,  15. 
attachments  against,  1289. 
costs  against  receiver  of,  4759. 
See  also  Receiver. 
Naturalization. 

city  court  of  New  York  has  power  to 

naturalize  aliens,  118. 
jurisdiction  of  county  courts  over  pro- 
ceedings for,  128* 
Nature. 

guardian  by,  4482. 


Naval. 

rewards,  pensions,  and  insignia  exempt 
from  execution,  2874. 
Necessary  parties. 

demurrer  lies  for  omission  of,  710. 
See  Demurrer. 
Ne  exeat. 

abolished,  1117. 

relief  against  defects  and  omissions  on. 
1533. 
Negligence. 

jurisdiction  of  State  court  in  actions 
for,  arising  abroad  or  in  another 
State,  11. 
on  foreign  vessel,  jurisdiction  of  State 

courts  in  action  for,  17. 
statute  of  limitations  applicable  to  ac- 
tions for,  170. 
when  statute  of  limitations  commences 

to  run  in  cases  of,  254. 
who  may  be  joined  as  parties  in  actions 

for,  369. 
how  pleaded,  554,  555. 
alleging  separate  acts  of,  in  complaint, 

665. 
pleadings   in   actions   for   injuries   by, 

653  to  556. 
answer  in  action  for,  811. 
counterclaim  in  action,  853. 
nonsuit  in  cases  of,  2058. 
action  for  death  by,  3420  to  3435. 
injury  within  the  State,  3425. 
without  the  State,  3425. 
who  may  sue,  3426. 
who  may  be  sued,  3427. 
contributory  negligence,  3427. 
complaint,  3428. 
answer,  3429. 
settlement,  3429. 
for  whose  benefit  recovery  had,  3429. 
•     amount  of  recovery,  3430,  3434. 

principles  on  which  damages  allowed, 

3430. 
physician's  bill,  3434. 
"next  of  kin"  defined,  3435. 
application  of  statute  of  limitations  to 

actions  for  death  by,  233. 
time  within  which  action  for,  must  be 
brought,  233. 
Negotiable  paper. 

how  pleaded,  975. 
New  matter. 

in  answer,  775  to  795. 
definition  of,  780. 
must  be  pleaded,  781,  782. 
what  must  be  pleaded,  781. 
what  need  not  be  pleaded,  783. 
what  proof  is  and  is  not  admissible. 

783. 
how  may  be  met,  784. 
when  reply  to,  required,  879  to  883. 
if  not  denied,  taken  as  true,  879. 
setting  up  by  amendment  in  pleadings. 
1474.  e 

on  application  to  vacate  injunction  or- 
der, 1276,  1277. 
Newly  discovered  evidence. 

motion  for  new  trial  for,  2252  to  2267. 

See  New  Trial. 
opening  decree  in  surrogate's  court  for, 
3898.  ' 

costs  on  granting  new  trial  for,  4783. 
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New  parties,  416. 

See  Parties. 

New  promise. 

to  take  case  out  of  statute  of  limita- 
tions to  be  in  writing,  193. 

New  trial. 

on  judge's  minutes,  general  rules  and 

principles,  2196. 
same,  when  ordered,  2202. 

attorney's   statement  or   misconduct, 
2206. 

testimony  inconsistent,  2208. 
miscellaneous  instances,  2220,  2236. 
for  surprise,  general  rules  and  princi- 
ples, 2248. 
statements  and  conduct  of  jury,  2268, 

2271. 
stenographer's    notes    as    judge's    min- 
utes, 2277. 
motion   for,   at  special  term,   2244   to 
2275. 

must  he  on  a  case,  2245. 

time  when  motion  made,  2245. 
motion,  2246. 

new  evidence,  2246. 

for  surprise,  2248  to  2252. 

when  granted,  2252. 

for   newly   discovered  evidence,   2252 
to  2267. 
against  weight  of  evidence,  2248. 
when  granted,  2247. 
when  not  granted,  2247. 
silence  on  challenge,  2268. 
other  grounds,  2247,  2267. 
for  misconduct  of  jury,  2268. 
when  case  not  needed  for  motion  for. 

2196. 
motion   for    on   the   minutes,   2196   to 
2240. 

when  must  be  made,  2199. 

must  specify  grounds,  2199. 

new  trial,  where  granted,  2218. 

terms  on  granting,  2218. 
account,  2236. 
alienating  affections,  2236. 
conversion,  2238. 
diversion  of  water,  2238. 
fees,  2238. 
malpractice,  2239. 
nominal  damages,  2239. 
nuisance,  2239. 
sheriff,  2240. 
slander,  2240. 
sleeping  car  co.,  2240. 
telegraph  co.,  2240. 
motion  on  exceptions,  2201. 
various  grounds  for,  2198,  2206  to  2218 
for  excessive  damages,  2223  to  2240. 
principles  as  to  damages,  2225. 
cases  when  refused,  2217. 
inadequate  damages,  2236. 
adequate  damages,  2236. 
motion   for,   at  app.   div.,   after  inter- 
locutory judgment,  2243. 
motion  for,  not  a  stay,  2276. 
not  prejudiced  by  enforcement  of  judir- 

ment,  2276. 
restitution  on,  2276. 
not  prejudiced  by  an  exception,  2277. 
judgment  on  motion  for,  at  app.  div., 
2444. 


New  trial — continued* 

appeal  to  app.  div.  from  order  as  to, 

2798  to  2802. 
when    granted    or    refused    on   appeal, 

2579. 
appeal  to  court  of  appeals  from  order 

granting,  77. 
where  motion  made,  2246. 
practice  on  motion,  2246. 
motion  for,  after  motion  on  minutes, 

2247. 
on  payment  of  costs,  4792. 
appeal  to  court  of  appeals  from  order 

granting,  2618  to  2620. 
appeal  to  court  of  appeals  after  denial 

of,  2677. 
testimony  of  party  dying  after  trial,  is 

evidence  on  new  trial,  1791. 
in  action  to   determine  claim  to  real 

property,  3133. 

Newspaper. 

enjoining  use  of  name  of,  1230. 
libel  by,  in  reports  of  official  proceed- 
ings, 3436. 

New  York  City. 

before  whom  motions  can  be  made  in, 
1620. 
what  made  in,  1618. 

one  judge  continues  proceedings  begun 
before  another,  21. 

service  through  branch  postoffiee  in, 
1666. 

surrogate's  stenographer  in,  3912. 

public  administrator  in,  4154. 

local  courts  in.    See  titles  of  the  courts. 

fees  of  sheriff  in,  4894. 

county  clerk  in,  4887. 

complaint  in  action  against,  580. 

averments  in  action  against,  3316. 

when  action  against  barred  by  limita- 
tion, 226. 

suits  by  and  against  departments  of, 
399. 

undertakings  in  actions  by,  1694. 

execution  against,  2852. 

actions  against,  Code  not  to  affect  spe- 
cial statutes  respecting,  4907. 

Next  of  kin. 

defined,  3378,  3915. 

complaints  in  actions  by,  580. 

evidence  by,  of  transactions  had  with 
deceased,  1746. 

when  entitled  to  letters  of  administra- 
tion, 4153. 

Next  of  kin,  creditor's  action  against, 

3363  to  3372. 
when  action  lies  against  next  of  kin, 

legatees,  etc.,  3363. 
action  may  be  joint  or  several,  3365. 
recovery  apportioned  in  joint  action, 
3366. 

in  several  action,  3366. 
requisites   to   recovery  against  lega- 
tee, 3366. 
recovery    against    preferred    legatee. 
3366. 
heirs  and  devisees,  when  action  against, 

3367. 
real  property  of,  effect  on,  of  applica- 
tion to  sell,  3367. 
action  must  be  joint,  3368. 
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Next  of  kin,  creditor's  action  against— 

continued, 
recovery  to  be  apportioned,  3368. 
when  recovery  against  heirs,  3368. 

devisees,  3369. 
prior  recoveries  deducted,  3369. 
complaint  to  describe  lands,  3370. 
judgment,  when  satisfied  from  land, 
3370. 
not  a  lien  on  land  aliened,  3370. 
when  land  aliened,  3370. 
debts,  classification  of,  3371. 
defense  of  other  claims,  3371. 
other  claims  paid,  3371. 
infancy  not  to  suspend  action,  3371. 
one  action  where  same  person  is  heir, 
devisee,  etc.,  3371. 
Non-joinder,  answer  of,  800. 
Non-repair. 

pleadings  in  actions  for  injuries  caused 
by,  555. 

Non-residence. 

as  affording  ground  for  revoking  let- 
ters testamentary,  4184. 

of  applicant  for  letters  testamentary, 
4131. 

Non-resident. 

jurisdiction  over,  in  actions  where  no 

process  served,  17. 
how  affected  by  statute  of  limitations, 

189,  190. 
attempt  to   commence   action   against, 

under  statute  of   limitations,  212 

to  215. 
arrest  of,  1094,  1095. 
right  of   non-resident   plaintiff  to   at- 
tachment, 1285. 
defendant,    attachment    against,    1290, 

1316  to  1318. 
examination  of,  before  trial,  1905. 
when  papers  may  be  served  on  clerk  of, 

1666. 
security  for  costs  by,  4856. 
jurisdiction  of  surrogate's  court  over, 

3885. 
in    city    court   of   New    York    defined, 

4679. 

Nonsuit. 

practice  relative  to,  2047  to  2068. 

as  to  necessity  of  motion  for,  on  mo- 
tion for  new  trial,  2200. 

powers  of  referee  as  to,  2327. 

plaintiff  cannot  submit  to,  after  jury 
retires,  2371. 

effect  of  judgment  dismissing  the  com- 
plaint, 2428  to  2431. 

in  justice's  court,  4591. 

when  judgment  of,  to  be  rendered  in 
justice's  court,  4600. 
Northampton  tables. 

court  takes  judicial  notice  of,  2009. 

Notaries. 

certificate,  when  evidence,  1936. 
protest,  etc.,  1938. 

Note. 

actions  on,  549. 
complaint  on,  543  to  549. 
holder  of,  as  plaintiff,  386. 
answer  in  action  on,  799,  801,  811,  812. 
defense  that  plaintiff  not  party  in  in- 
terest, 788. 
allegation  of  ownership  of,  511. 


Note — continued. 

attachment  of,  1350. 
lost,  bond  in  action  on,  549. 
statute  of  limitations  in  action  on,  169, 
248. 

Note  of  issue. 

requisites,  1982. 
time  of  filing,  1982. 
only  one  in  certain  counties,  1982. 
no  new   one   after   supplemental    com- 
plaint, 1986. 
omission  of,  supplied,  1987. 
correcting  date  of,  1987. 
new  one  to  be  filed  after  amendment  of 

complaint,   1986. 
in  city  court  of  New  York,  4680. 
Notes. 

by    board    of    statutory    consolidation, 
5171. 
Notice. 

appearance   entitles   to  service  of  pa- 
pers and,  1665. 
how  served,  1659  to  1666. 
how  prepared,  1659. 
upon  whom,  1660. 
when  service  not  personal,  1660. 
by  mail,  1660,  1662. 
when    attorney    absent,    1660,    1662. 

1663. 
when  office  closed,  1662,  1663. 
when  to  be  served  on  attorney,  1665. 

on  clerk  for  non-resident,  1666. 
affidavit  of  service  of,  1939. 
Notice  of  appeal,  2547  to  2550. 
when  given,  2549. 

service  of,  1665,  2726. 

where  attorney  dead,  removed,  or  not 

found,  2553. 
amendment  of,  1645,  2554. 
when    to    specify    interlocutory    judg- 
ment, 2550. 
in  surrogates'  courts,  3967,  3968. 
Of  argument. 

respondent  entitled  to,  1641. 

after  party's  death,  1592. 

who  may  serve,  2734. 

preference  to  be  claimed  in,  1654. 
Of  attachment,  1351. 

what  to  contain,  1351,  1352,  1357. 

on  whom  served,  1357. 

effect  of  error  in,  1357. 

to  be  filed,  1357. 
To  creditors  to  come  in,  1646. 

to  creditors  of  decedent,  3647. 
Of  application  for  injunction  where  de- 
fendant answered,  1258. 
Of  justification  of  bail,  1155. 
Of  judgment,  2721  to  2727. 

by  whom  given,  2721. 

to  whom  given,  2721. 

must  be  written,  2721. 

must  be  signed,  2721. 

must  be  after  entry,  2721. 

after  time  to  appeal  expires,  2722. 

by  mail,  2722. 

in  violation  of  stay  void,  2722. 

what  sufficient,  2723. 

waiver  of,  2722. 

to  set  aside,  2520,  2521. 

when  to  occupant,  2520. 
Of  lis  pendens,  3157  to  3169. 
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Notice — continued. 

general  rules  and  principles,  3157. 
in  what  actions,  3159. 
amendment  of,  3160. 
contents  of,  3160. 
time  of  service  of,  3160. 
filing  maliciously,  3160. 
effect  of,  3161. 
who  affected  by,  3164,  3165. 
priority  given,  3165. 
to  be  recorded  and  indexed,  3165. 
filed  by  defendant,  3165. 
how  cancelled,  3166  to  3169. 
in  condemnation  proceedings,  4971. 
Of  motion. 

to  be  on  eight  days,  1639. 
To  quit. 

in  ejectment,  2953. 
Of  application  for  receiver,  1451. 
Served  with  summons,  261,  262. 
Of  object  of  action  or  no  personal  claim, 

267. 
To  terminate  reference,  2330. 
Of  sale. 
of  real  property  under  execution,  2905. 
in  foreclosure,  partition,  etc.,   3171, 
3173. 
of  personal  property  under  execution,  to 

be  posted,  2903. 
of    sale    under    execution    in    justices' 
courts,  4610. 
Of  trial 

contents  of,  1982,  1984. 

waiver  of,  1985. 

to  all  who  appear,  1985. 

new,    after    amendment    of    pleadings, 

1986. 
time  for,  not  shortened,  1986. 
of  no  use   if   cause   not   on   calendar, 

1985. 
practice  as  to,  in  first  district,  1987. 
amendment  of  course  after  receipt  of, 

1040. 
need  not  serve,  to  move  for  dismissal 

for  delay,  1726. 
in  city  court  of  ftew  York,  4680. 
before  referee,  2324. 

Notify. 

defined,  4908. 

Noting  exceptions. 

to  evidence,  2047. 

Nuisance,  3139  to  3149. 

when  action  for,  maintainable,  3139. 
what  is   a  nuisance,   and   who  may 

maintain  action,  3139. 
what  is  not  a  nuisance,  3143. 
who  unite  as  plaintiffs,  333. 
nuisance    in    streets    and    highways, 

3143. 
navigable  waters,  3145. 
surface  water,  3145. 
trades  and  occupations,  3145. 
smoke,  3146. 
explosives,  3146. 
electric  plant,  3147. 
falling  building,  3147. 
obstructing  sewer,  3147. 
piling  sand,  3148. 
railroad  yard,  3148. 
cellar  door,  3148. 


Nuisance — continued. 

movable  peanut  roaster,  3148. 

cement  works,  3148. 

interference  with  water  course,  3148. 

discharging  drainage,  3148. 

discharging  surface  water,  3148. 

overhanging  sign,  3148. 

tower,  3148. 

house  for  abortions,  3148. 

automobile  station,  3148. 

miscellaneous  cases,  3149. 

limitation  against,  252. 

defendants  in  action  for,  3149. 

continuator  of  a  nuisance,  3150. 

the  complaint,  3150. 

practice,  3151. 

cases  where  injunction  against  nui- 
sance granted  or  refused,  3152. 

jury  trial  in,  1960,  1966,  1969. 

place  of  trial,  2136. 
judgment,  2457. 

application  of  Code  provisions  respect- 
ing, 3153. 

Nul  tiel  record. 

issue  of,  triable  by  jury,  1969. 

Numbers. 

how  to  be  expressed  in  writs  and  proc- 
ess, 19. 

Numerals. 

use  of  Roman,  permitted  in  writs  and 
process,  19. 

Numerous  parties. 

rules  in  cases  of,  375. 

Oaths  and  affirmations. 

before  whom  oaths  and  affidavits  may 
be  taken,  18,  U0,  1826. 

in  special  cases,  1826. 

without  the  State,  1826,  1827. 
general  mode  of  swearing,  1828. 
when   kissing   gospels   dispensed   with, 

1828. 
when  affirmation  to  be  made,  1828. 
other  modes  of  swearing,  1829. 
swearing  persons  not  Christians,  1829. 
court  may  examine  witness,  1829. 

Oath  of  office. 

of  constable  to  keep  jury  together,  4597. 
of  executors,  administrators,  and  guard- 
ians, 3982,  4168. 
of  juror  in  justice's  court,  4596. 
of  witness  in  justice's  court,  4596. 
by  referee,  2322. 
fee  for  administering,  4884. 
amount  of  fee,  4877. 

Object  of  action. 

notice  of,  267. 

in  escheat,  3485,  3486. 

Objection. 

what  by  answer,  733. 

when  deemed  waived,  734. 

what  waived,  741. 

what  not  waived,  742. 

incurable  defects,  743. 

when  taken,  740. 

of  want  of  jurisdiction,  740. 

defect  supplied  by  evidence,  743. 

effect  of  waiver,  743. 

to  pleadings  at  trial,  1996. 

to  jury,  2000. 

to  evidence,  2032  to  2040. 
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Objection — continued. 

not  to  be  first  raised  on  appeal,  2779  to 
2787. 
Occupation. 

under  statute  of  limitations,  137,  138. 

See  Limitations. 
complaint  in  action  for  use  and,  531. 

Offer. 

of  testimony  on  trial,  2016. 

to     liquidate     damages     conditionally, 

1546. 
Offer  of  judgment,  1546  to  1556. 
application  of  section,  1547. 
how  soon  made,  1551. 
in  what  cases  made,  1548. 
may  be  for  full  claim,  1548. 
may  operate  as  performance,  1553. 
insolvent    corporations    cannot    make, 

1551. 
by  one  joint  debtor,  1551. 
by  partners,  1553. 
must  be  definite,  1550. 
must  consent  to  judgment,  offer  to  pay 

costs,  1551. 
time  of,  1555. 
withdrawal,  1555. 
by  whom  signed,  1556. 
form  of,  1556. 
service  of,  1554. 
on  counterclaim,  1555. 
consent  to  judgment  equivalent  to,  1549. 
relation  of  offer  to  general  assignment, 

1550. 
effect  of  amendment  of  pleadings,  1548. 
effect  of  severance,  1555. 
effect  of,  on  counterclaim,  1549. 
proof  of  bona  fides  of,  1548. 
computation  of  interest,  1551. 
effect  of,  in  extra  allowance,  1548. 
what    a    "more    favorable    judgment," 

1552. 
when  defendant  entitled  to  costs,  1549. 
what  costs  to  plaintiff,  1553. 
judgment  on,  1551. 
when  judgment  a  bar,  1551. 
judgment- roll,  1552. 
in  justice's  court,  1552,  4652  to  4655. 

See  also  Tender. 
pleading  offer  of  judgment  in  answer, 

795. 

Office. 

effect  of  Code  upon,  4915. 

Officer. 

averment  of  being,  in  complaint,  459. 

actions  against,  581,  588. 

no  abatement  by  death  of,  1594. 

injunctions  against  State  officer,  1254. 

arrest  of,  1097,  1331. 

place  of  trial  of  action  against,  2141, 

2142. 
to  make  search,  1954. 
defined    with    reference    to    certiorari, 

3643. 

See  Corporation. 

Official  bond. 

prosecuting  in  surrogate's  court  on  re- 
turn of  execution,  3996  to  4000. 

successor  may  prosecute  official  bond; 
what  may  be  recovered;  its  dispo- 
sition, 3999. 

See  also  Penal  bond. 


Official  bond,  action  upon,  3411  to  3415. 
sheriff's  bond,  application  to  sue  on, 
3411. 
order  to  sue,  3412. 
successive  actions  upon,  3412. 
execution  on  judgment  on,  3413. 
defense  to  action  on,  3413. 
distribution  among  claimants,  3413. 
surrogate's  bond,  action  upon,  3413. 
county  treasurer,  action  upon,  3414. 
official  bonds  generally,  3414. 
receivers,  assignees,  etc.,  deemed  pub- 
lic officers,  3415. 
demand,  when  necessary,  3415. 
application  for  leave  to  sue  on,  ex  parte, 
3415. 

Official  misconduct. 

'  statute  of  limitations  applicable  to  ac- 
tions for,  171. 
Official  proceedings. 

libel  in  newspaper  report  of,  3436. 

Omissions. 

in  legal  proceedings,  1455,  1456,  1522. 
See  fully  under  Amendment. 

Open. 

right  to,  on  trial,  2000  to  2004. 

Opinions. 

as  ground  of  challenge  to  juror,  2369. 

Order. 

defined,  1595,  4908. 
in  surrogate's  court,  3940,  3941. 
distinction    between    order    and    judg- 
ment, 1596. 
order  by  default,  1614. 
entitling  order,  1614. 
the  caption,  101. 
contents  of  order,  1613. 
specification   of   papers   used   or   read, 

1613. 
entry  of  order,  1614. 
resettlement  of  order,  1616. 
when  order  takes  effect,  1617. 
effect  of  decision  as  to  interim  stay, 

1617. 
conditions  on  granting,  1613. 
binding?  effect  of  order,  1612. 
accepting  order,  1612. 
who  bound,  1612. 

defects  in  copies  of  papers  served,  1615. 
transfer    of   motion    from   one   judge   to 

another,  1620. 
What  judges   may  make  orders   out   of 

court,  without  notice,  1621,  1622. 
section  limited,  1621. 
condition  imposed,  1621. 
substituted    service    not    a   provisional 

remedy  within  §  772,  1621. 
modifying  order,  1621. 
amendment  of  order,  1621. 
new  trial,  1622. 
order  must  be  entered,  1622. 
one  judge  overruling  another,  101. 
who  may  make  orders,  1622. 
who  may  make,  in  county  court  cases, 

134. 
in  N.  Y.  city  court,  120. 
orders  by  county  judges,  1622. 
Appeal. 
entry  of,   for   the  purpose   of  appeal, 

2556. 
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Order — con  tinned. 

appeal    from,   to   supreme   court  from 

inferior  court,  2690. 
appeal  to  app.  div.  from,  2697,  2706  to 

2716. 
intermediate  order  in  surrogate's  court, 

how  reviewed  on  appeal,  3965. 
by  appellate  court  on  reviewing  deci- 
sion, 2573  to  2585. 
mode  of  enforcing  affirmed  or  modified 

order,  2585. 
review  of  order  of  judge  of  another  court, 

1622. 
When  order  for  stay  not  to  exceed  twenty 

days,  1622. 
at  what  stage  granted,  1624. 
in  what  action,  1625. 
successive  orders,  1625. 
extension  of  time  not  a  stay,  1625. 
stay  to  file  security,  1625. 
discretionary,  1625. 
pending  appeal,  1624. 

decision  m  U.  S.  court,  1626. 
appeal  from  order  denying  stay,  1624. 
non-payment  of  costs  of  former  action, 

1624. 
stay  for  production  of  papers,  1625. 
stay  continued,  1624. 
terms,  1626. 
service  of  order,  1625. 
what  is  violation  of  stay,  1626. 
waiver,  1626. 
AppUoation   for   order,    after    denial   of 

prior  application,  1626. 
no  limitation  on  general  power,  1626. 
renewal  of  motion,  1630. 
not  res  ad  judicata,  1631. 
denial  of  motion  no  bar  to  action,  1626. 
what  are  different  motions,  1626,  1627. 
leave  to  renew,  1627,  1628,  1630. 
rehearing,  1628. 
one  judge  reviewing  another's  decision, 

1629. 
reargument  of  motion,  1630. 
second  application  for  judgment,  1633. 
penalty  for  violating  last  two  sections, 

1633. 
Costs  of  motion;  how  collected,  1633. 
meaning  of  section,  1633,  1636. 
what  are  costs  of  a  motion,  1636. 
no  presumption  of  payment,  1637. 
payment  to  sheriff,  1637. 
set-off  of  costs,  1637. 
effect  of  non-payment,  1638. 
when  stay  begins,  1637. 
proceeding  to  vacate,  what  is,  1637. 
waiver,  1638. 
effect  of  tender,  1638. 
effect  of  assignment,  1637. 
appeal  from  order,  costs  of,  1636. 
Miscellaneous  provisions. 
short  form  by  court,  1595. 
upon   resettlement  must  state  ground, 

1595. 
when  may  be  made  by  court;  exception 

as    to    first    judicial    department, 

1596. 
form  of,  1611. 
resettlement  of,  1616. 
as  to  assets  of  corporations,  where  mo- 
tion for,  to  be  made,  100. 


Order— continued. 

relief  against  order  taken  by  mistake, 
surprise,  or  excusable  neglect,  1522. 
how  published,  1646. 

Order  of  proof. 

on  trial,  2007. 

Order  to  show  cause. 

when  returnable,  1639. 

affidavit  to  show  grounds  for,  1639. 

to  be  served,  1643. 
effect  of,  1641. 
reason  for,  1641. 
no  previous  application,  1641. 

Ordinances. 

complaints  on  municipal,  638. 
injunctions    to    restrain    operation   of, 

1215. 
how  proved,  194d. 

Oswego   City. 

recorder's  court  of,  4692,  4693. 

Overseers  of  poor. 

actions  by,  in  a  representative  capacity, 

400. 
actions  by  and  against,  3458  to  3462. 
Owner. 

defined  under  condemnation  law,  4916. 
of  animal  found  straying  upon  highway 

defined,  4668. 

Ownership. 

how  pleaded,  888. 

Paper. 

writs  and  process  to  be  upon  paper  or 
parchment,  19. 

Papers. 

quality  and  size  of,  1659. 
lost  or  withheld,  how  supplied,  1535. 
on    which    injunction    granted    to    be 
served,  1258. 
effect  of  omission,  1259. 
on  appeal,  2568. 
discovery  of,  1667  to  1691. 

See  Discovery. 
requiring  admission  of  genuineness  of. 

1546. 
copies  of,  as  evidence,  1941. 
proceedings  to  compel  delivery  of,  in 
mandamus,  3478. 
See  also  Books. 
Pardon. 

setting  up  to  prevent  remanding  on  ha- 
beas corpus,  3511. 
Parent. 

capacity  of,  to  sue  for  death,  383. 

See  Death  by  killing;  Negli- 
gence. 

Partial  defense,  867. 

See  Answer;  Pleadings. 
Particulars,  920,  936  to  970. 

See  BUI  of  particulars. 

Partition  of  personal  property. 

complaint  in  action  for,  642. 

Part  owner. 

counterclaim  by,  845. 

Particulars,  bill  of.     See  BUI  of  particu- 
lars, 936  to  970. 

Parties  to  action. 

how  styled,  4906. 

one  for  all,  374  to  378. 

liable  on  same  instrument,  484. 
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Parties  to  action — continued. 

demurrer  for  misjoinder  or  defect  of, 

688,  708  to  710. 
additional,  bringing  in,  416  to  433. 
as  affecting  counterclaim,  842  to  849. 
amendment  as  to,  at  trial,  1491. 
See  Party. 
Partition  of  real  property,  2978  to  3035. 
By  whom  and  token  maintainable,  2978. 
general  rules  and  principles,  2978. 
partition  at  common  law,  2979. 
jurisdiction  of  supreme  court,  2979. 
partition  by  agreement,  2979. 
in  what  cases  and  by  whom,  2980. 
necessity  of  actual  or  constructive  pos- 
session, 2984. 
when  cannot  be  maintained,  2985. 
by  remaindermen,  2986. 
infant,  2987. 
guardian  for  infant,  2988. 

bond  of,  2989. 
partition   where   devise   claimed   to  be 

void,  2990. 
partial  partition,  3010. 
Parties;  who  must  be,  2991  to  2993. 
general  rules  as  to,  2993. 
who  may  be,  2996. 
who  are  not  necessary  parties,  2996. 
parties  holding  adversely,  2997. 
creditors  as,  2998. 
unknown  owners,  2998. 
Pleadings. 

complaint,  2998. 
amendment,  3000. 
answer,  3000. 
Trial  of  the  issues,  3002. 
trial  of  title,  3000,  3001. 
practice  in  partition,  3004. 
receiver  and  injunction,  3004. 
jury  trial,  1969. 
place  of  trial,  2136. 
when    and    how    interests    ascertained, 
3005. 
Interlocutory  judgment,  3005. 
costs  not  inserted,  3008. 
amending,  3008. 
when  not  vacated,  3008. 
for  partial  partition,  severance  of  ac- 
tion, 3008. 
election  to  take  shares  in  common,  3009. 
Commissioners  to  make  partition,  3009. 
take  oath;   changes  in  commissioners, 

3009. 
to  report  if  actual  partition  not  proper, 
3009. 
how  to  proceed,  3009. 
allowance  for  improvements,  3010. 
charging  with  payment  of  lien,  3011. 
where  there  is  a  particular  estate,  3011. 
proceedings  and  report,  3011. 
fees  and  expenses,  3011. 
confirmation   of   report;    new   commis- 
sioners, 3012. 
When  report  in  favor  of  sale,  3016. 
whether  a  sale  in  parcels,  3017. 
discharging  purchaser,  resale,  3017. 
reference  to  ascertain  liens,  3019. 
failure  of  referee  to  pay  liens;    pur- 
chaser's remedy,  1602. 
advertisement  for  liens,  3020. 


Partition  of  real  property — contimrrtf 

proceeds  of  sale  of  a  share  paid  into 

court,  3021. 
payment  of  amount  so  paid  into  court, 

3022. 
satisfaction  of  liens  on  undivided  share, 

3022. 
payment  where  no  liens  exist,  3023. 
dower  in  entire  property  sold,  3023. 
effect  of  sale  free  from,  3023. 
gross  sums  in  lieu  of,  3023. 
ascertaining  value  of  inchoate,  3024. 
release  of,  3024. 
unknown    defendants,    rights    of,    pro- 
tected, 3024. 
terms  of  credit,  3024. 
money,  how  secured,  3025. 
securities,  in  what  names  taken,  3025. 
report  of  sale,  3025. 
Judgment,  final,  and  its  effect,  3025. 
effect  of  judgment,  3013. 
amendment  of,  on  death  of  life  tenant, 

3005.. 
contingent  interest  of  persons  not  in 

esse,  3014. 
persons  not  parties,  3015. 
to  award  possession,  3015. 
when  a  bar  to  lienors  not  parties,  3026. 
costs,  award  and  collection  of,  3015. 
costs,  payment  of,  deducted  from  pro- 
ceeds, 3026. 
additional     allowance     to     plaintiff, 
4798. 
fees  of  surveyor  and  commissioner  in, 
4884. 
Proceeds,  distribution  of,  3027. 
limitation  as  to,  3027. 
effect  of  stipulation,  3028. 
proceeds  of  sale  by  executors,  3028. 
infant's  share  in,  3029. 
share  of  unknown  party,  3029  to  3031. 
investments   for  tenants  for  life,  etc., 

3031. 
security   to   refund   may   be   required, 
3032. 
in  whose  name  taken,  3032. 
actions  upon,  3032. 
Miscellaneous  provisions. 
receiver,  1417. 
effect  of  final  accounting  in  surrogate's 

court,  2993. 
equality  of  partition,  compensation  for, 

3032. 
death,  change  of  parties  on,  3033. 
of  plaintiff,  3033. 
of  defendant,  3033. 
adjustment   of   rents   between   parties, 

3033. 
guardians  and  committees,  application 
for  authority  to  agree  to  partition, 
3034. 
petition  of,  3034. 

order  for,  to  agree  to  partition,  3034. 
effect  of  release  by,  3034. 
notice  when  interests  of  incompetent 
affected,  3034. 
people  as  parties  in  partition,  3035. 
judgment  in  partition   recorded,   3035. 
requisites  of  complaint,  when  State  in- 
terested, 3035. 


5300      BifntntH  are  to  Paget.     Ttl.  I  ind*  f.  1454;  Tot.  II  tndt  j>.  39BS;  Fsl  Ill  «*«  *■  ««- 


Order — con  tinned. 

appeal    from,   to   supreme   court   from 

inferior  court,  2690. 
appeal  to  app.  div.  from,  2607,  2708  to 

2716. 
intermediate  order  in  surrogate'*  court, 

how  reviewed  on  appeal,  3066. 
by   appellate   court  on   reviewing   deci- 
sion, 2ST3  to  26S5. 
mode  of  enforcing  affirmed  or  modified 

order,  2585. 
review  of  order  of  judge  of  another  court, 

1622. 
When  order  for  stay  not  to  exceed  twenty 

days,  1622. 
at  what  stage  granted,  1624. 
in  what  action,  1625. 
successive  orders,  1626. 
extension  of  time  not  a  stay,  162S. 
stay  to  file  security,  1626. 
discretionary,   1626. 
pending  appeal,  1624. 

decision  in  U.  S.  court,  1626. 
appeal  from  order  denying  stay,   1624. 
non-payment  of  costs  of  former  action, 

1624. 
stay  for  production  of  papers,  1626. 
stay  continued,  1624. 
terms,  1626. 
service  of  order,  1623. 
what  is  violation  of  stay,  1626. 
waiver,  1626. 
Application    for    order,    after    denial    of 

prior  application,    1626. 
no  limitation  on  general  power,  1626. 
renewal  of  motion,  1630. 
not  res  ad  judicata,  1631. 
denial  of  motion  no  bar  to  action,  1626. 
what  are  different  motions,  1626,  1627. 
leave  to  renew,  1627,  1626,  1630. 
rehearing,   1628. 
one  judge  reviewing  another's  decision, 

1620. 
re&rgument  of  motion,  1630. 
second  application  for  judgment,  1633. 
penalty   for   violating   last   two  sections, 

1633. 
Costs  of  motion;  ftoic  collected,  1633. 
meaning  of  section,  1633,   1636. 
what  are  costs  of  a.  motion,  1636, 
no  presumption  of  payment,  MB 
payment  to  sheriff,  1637. 
set-off  of  costs,  1637. 
effect  of  non-payment,  1938 
when  stay  begins,  1637. 
proceeding  to  vacate,  w' 
waiver,  1638. 
effect,  of  tender,   163"- 
effect,  of  assignnien1 
appeal  from  orde 
M iswtlaneoiis  proiU 
short  form  by  emi 
upon    resettlflni"" 


Order — continued. 

relief  against  order  taken  by  mistake, 
surprise,  or  excusable  neglect,  1622. 
how  published,  1646. 
Order  of  proof. 

on  trial,  2007. 
Order  to  show  cause, 
when  returnable,  1639. 
affidavit  to  show  grounds  for,  1639. 

to  be  served,  1643. 
effect  of,  1641. 
reason  for,  1641. 
no  previous  application,   1641. 
Ordinances. 

complaint*  on  municipal,  638. 
injunctions    to    restrain    operation   of, 

1215. 
how  proved,  1946. 
Oswego   City. 

recorder's  court  of,  4692,  4693. 
Overseen  of  poor. 

actions  by,  in  a  representative  capacity, 

400. 
actions  by  and  against,  3458  to  3462. 
Owner. 

defined  under  condemnation  law,  4910. 
of  animal  found  straying  upon  highway 
defined,  4668. 
Ownership. 

how  pleaded,  888. 
Paper. 

writs  and  process  to  be  upon  paper  or 
parchment,  19. 
Papers. 

quality  and  size  of,  1669. 
lost  or  withheld,  bow  supplied,  W*5- 
on    which     injunction     granted    te   "t 
served,   1268. 
effect  of  omission,  I860. 
on  appeal,  2668. 
discovery  of,  1667  to  1691. 

See  Ditooeery. 
requiring  admission  of  gasttsnaeness  of. 

copies  of,  as  evidence,  1M1. 
■  :   cecdings   to*   OOJgsjsJ   deliver1 
mandamus,  34578- 
See  also  Boot* 


■  ■■I       SIM       I     1 


mtn  .inn. 

estate,  4423. 

.... 

prevent  waste,  etc., 

><iisea,  371. 

iw  united  tn  interest,  372. 

of  section,  372. 

by  content,  372. 

MBiim^v 

or  need  not  be  joined,  372. 

ng  venue,  373. 

■ng  doer,  373. 

'  „  me  for  all,  374  to  378. 

■!  practicable  to  join,  374. 

bj   creditor,  374. 

-  certificates,  376. 

i.t'itv  of  interest,  37G. 
«..  '375. 
tort  Riling  one  for  all,  375. 

1  .:  V11  suing  one  for  all,  376. 

-      Olers  suing  one  for  all,  377. 
.,       ling  one  for  all,  377. 

1.    suing  one  for  all,  377. 

lute,  377. 

"'  "f  such  actions,  377. 

to.  come  in,  378. 

1  I     "(iff  or  defendant,  378. 

S.                  » lio 

1    .  1"  defendant,  378. 

■■  ■  !  person,  378. 

■'■ng  in  others,  378. 

est  to  sue,  37fi  to  40S. 

p:lll; 

1  in  interest,  379. 

real  party  in  interest,  370. 

i,    Sfil.              1-1"' 

1  iiatea  of  express  trust,  381. 

!l/    or-             M«J 

[tor  or  administrator,  381. 

Inisi 

<    of  express  trust,  380,  381,  302 

to  397. 

isp      :.it   plaintiff  is   not  party   in 

interest,  how  set  up,  788. 
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Partner. 

payment  by,  to  take  case  out  of  stat- 
ute of  limitations,  206. 
who  may  be  joined  as  plaintiffs,  331. 
when  may  be  joined  as  defendants,  352 

to  366. 
when  can  sue  in  representative  capac- 
ity, 395. 
suits  where  wife  is  a  partner,  405. 
joinder  of  husband  and  wife  as,  413. 
severally  liable,  436,  436. 
partner  not  sued,  when  remains  liable, 

3469.. 
pleadings  in  actions  upon  commercial 

paper,  against,  549. 
carriers  to  file  names,  2941. 
pleadings  in  suits  between,  580,  581. 
answers  by,  802. 
.  interposing  counterclaims,  846. 
defense  founded  on  omission  of  words 

"and  company/*  796. 
arrest  of,  1095. 
injunctions,  1230. 
attachments  against,  1330. 

service   of   summons   on,    in   attach- 
ment, 1336. 
may  apply  to  discharge,  1395. 
how  property  of   partnership  levied 
upon  in  attachment,  1353. 
receiver,  in  cases  affecting,  1414,  1417. 
limited  partnership,  1418. 
libel  and  slander,  990. 
offer  of  judgment,  1553. 
judgments  against,  2402. 
payment  of,  by  one,  2476. 
judgment-creditor's  action,  3385. 
accounting,  continuance  of  business  dur- 
ing, 3470. 
Partnership. 

attaching  property  of,  1346. 

special  partner,  1346. 
how    property  of.    levied   upon    in    at- 
tachment, 1353. 
under  execution,  2893. 
release  from  levy,  upon  undertaking, 

2893. 
sale  of  property  of,  under  execution, 
2902. 
order   for  discovery  of  books  and  pa- 
pers of,  1687,  1688. 
compulsory    references    of    issues    in, 
2309. 

See  also  Joint  debtors,  actions 
and  rights  of  action  against 
and  between. 

Part  payment. 

defense  of,  to  be  pleaded,  869. 
See  also  Payment. 

Party  and  parties. 

Who  may  be  joined  as  plaintiffs,  320. 
assignee,  320. 
principal  and  agent,  321. 
husband  and  wife,  321. 
indemnity  policy  to  partnership,  321. 
action  on  bond,  321. 
officers,  321. 
terms,  321. 
carriers,  321. 
water  rights,  321. 
receiver,  321. 
lease,  322*  i 


Party  and  parties — continued. 
pledge,  322. 
representation,  322. 
sealed  instrument,  322. 
creditor's  suit,  322. 
partnership,  322. 
contract*,  323. 
insurance,  323. 

executors  and  administrators,  323. 
trustee,  324. 
corporations,  324. 
applies  to  all  actions,  325. 
persona  interested,  325. 
next  of  kin,  with  administrator,  325. 
objection,  when  taken,  325. 
beneficiaries,  325. 

foreclosure  of  mechanic's  lien,  325. 
individual  underwriters,  325. 
depository  of  stock,  325. 
partners,  331,  332. 
joint  owners  of  vessels,  330. 
owners  of  distinct  claims,  331. 
one  of  several  joint  owners  of  claims, 
330. 

tort,  337. 

tenants  in  common,  336. 

actions  relating  to  real  estate,  334. 

co-executor,  328. 

heirs  and  devisees,  329. 

legatees,  331. 

next  of  kin,  331. 

trusts,  337. 

foreign  executors,  328,  329. 

assignee,  328. 
parties  similarly  assessed,  333. 
persons  similarly  situated,  333. 
private  injury  common  to  several  own- 
ers, 333. 
public  nuisance,  333. 
connecting  carriers,  326. 
account,  326. 

joint  bond  and  liabilities,  330. 
actions  for  penalties,  333. 
stockholders,  335. 
shareholders,  335. 
stakeholders,  335. 
civil  damage  act,  326. 
insurance  policy,  330. 
subscriptions,  336. 
highway  commissioners,  330. 
creditors,  326. 
sealed  instrument,  327. 
receivers,  334. 
equitable  actions,  327. 
miscellaneous,  338. 
Who  may  be  made  defendants,  341. 
people  of  the  State  as  defendant,  341. 
necessary  parties  defendant,  341. 
joinder  of  parties  defendant,  343. 
partition,  343. 
representative  capacity,  343. 
principal  and  agent,  343. 
principal  and  surety,  343. 
taxpayer's  action,  343. 
officers,  344. 
creditor's  suit,  344. 
divorce,  344. 
bankruptcy,  344. 
mechanic's  lien,  344. 
trespass,  344. 
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lease,  344. 

tax  proceedings,  344. 
replevin,  344. 
specific  performance,  344. 
wills,  344. 
negligence,  345. 
corporations,  345. 
partnership,  345. 
conversion,  345. 
trusts,  345. 
insurance,  346. 
contracts,  346. 
foreclosure,  347. 
accounting,  340. 

foreclosure  of  mechanic's  lien,  347. 
life  policy,  348. 
action  at  law,  348. 
objection,  how  taken,  348. 
partition,  348. 
assignee,  348. 
creditor's  suit,  348. 
mortgage  foreclosure,  348. 
objection  at  trial,  348. 
actions  involving  fraud,  348. 
removal  of  trustee,  348. 
undertaking  on  attachment,  348. 
power  of  court,  348. 
sureties,  348. 

as  affected  by  lis  pendens,  348. 
heirs,  348. 

action  by  bondholder,  348. 
against  tenant,  348. 
action  against  directors,  348. 
non-resident  executor,  348. 
partners,  352. 

not  liable  to  separate  action,  354. 

service  on  one  sufficient,  355. 

all  must  be  made  defendants,  354. 

member  of  two  firms,  354. 

dissolved  firms,  353. 

infant  partner,  354. 

dormant  partners,  353. 

liability  for  negligence  and  tort,  354. 

deceased     partner's     representatives, 
353. 

representatives  of  survivor,  354. 

suits  between  partners,  354. 

retiring  partners,  355. 
owners  of  vessels,  368. 
corporations;    actions   by   and   against 

directors  and  stockholders,   355. 
actions  against  stockholders,  355. 

officers,  357. 
stockholders     against    corporation     or 

third  parties,  360. 
trustee  and  creditor,  360. 
receiver,  360. 

dissolved  corporation,  359. 
actions  against  a  corporation,  358. 
actions  by  the  corporation,  350. 
actions  relating  to  real  estate,  360. 

specific  performance,  360. 

lease,  360. 

tenants  in  common,  361. 

other  actions  relating  to  lands,  361. 
Miscellaneous   actions   alphabetically    ar- 
ranged, 363  to  371. 
agents,  363. 
attorneys,  364. 
award,  364. 


Party  and  parties — continued. 

bailees,  364. 

chattel  mortgage,  364. 

civil  damage  act,  364. 

connecting  carriers,  364. 

county  clerk,  364. 

creditors,  365. 

dower,  2518. 

drunkards  and  lunatics,  364. 

executor,  365. 

foreclosure  of  mortgage,  348. 

foreign  executor,  365. 

foreign  receivers,  365. 

foreign  trustee,  365. 

foreign  State,  365. 

fraud,  366. 

judgment-creditor's  action,  3390. 

joint  or  several  defendants,  367. 

libel,  367. 

municipalities,  367. 

owners  of  vessels,  368. 

partition,  2991. 

prevent  disclosure  of  secrets,  368. 

public  contract,  368. 

sale  of  decedent's  real  estate,  4423. 

State  writs,  3489,  3490. 

surety,  368. 

tax,  369. 

tax-payers'  suit  to  prevent  waste,  etc., 
3457. 

tenants  in  common,  368. 

transferees  of  personal  property,  369. 

trusts,  370. 

negligence  and  trespass,  369. 

miscellaneous  cases,  371. 

possible  defenses  no  excuse  for  not  su- 
ing, 371. 
Joinder  of  those  united  in  interest,  372. 

application  of  section,  372. 

as  affected  by  consent,  372. 

who  must  or  need  not  be  joined,  372. 

as  affecting  venue,  373. 

joint  wrong  doer,  373. 
Actions  by  one  for  all,  374  to  378. 

must  be  impracticable  to  join,  374. 

action  by  creditor,  374. 

receiver's  certificates,  375. 

heirs,  375. 

community  of  interest,  375. 

numbers,  375. 

creditors  suing  one  for  all,  375. 

stockholders  suing  one  for  all,  376. 

policy-holders  suing  one  for  all,  377. 

legatee  suing  one  for  all,  377. 

a  trade  suing  one  for  all,  377. 

associate,  377. 

control  of  such  actions,  377. 

right  to  come  in,  378. 
Party  plaintiff  or  defendant,  378. 

who  made  defendant,  378. 

privileged  person,  378. 

right  to  bring  in  others,  378. 
Party  in  interest  to  sue,  378  to  402. 

party  in  interest,  379. 

who  real  party  in  interest,  379. 

who  trustee  of  express  trust,  381. 

executor  or  administrator,  381. 

trustee  of  express  trust,  380,  381,  392 
to  397. 

defense  that  plaintiff  is  not  party  in 
interest,  how  set  up,  788. 
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who  U  a  party,  382. 

one  cannot  sue  himself,  382. 

in  what  name  action  brought,  382. 

action  in  two  capacities,  382. 

alien,  382. 

convict,  383. 

foreign  corporation,  383. 

lunatics  and  drunkards,  383. 

infant,  383. 

parent  for  death,  383. 

arbitration  fees,  382. 

stockholder,  383. 

action  against  hotel-keeper,  382. 

auctioneer,  382. 

claimant  to  office,  383. 

property  sold,  383. 
Party  in  interest  defined. 

person  for  whose  benefit  contract  made, 
388. 

plaintiff  in  execution,  390. 

assignee,  385. 

holder  of  note,  386. 

who  have  interest,  391. 

consignee  and  consignor,  386. 

action  against  carrier,  384. 

money  paid  under  mistake,  388. 

tenant  in  common,  391. 

cheese  manufacturers,  386. 

actions  on  bonds,  384. 

title  by  possession,  391. 

suit  for  interpretation  of  will  or  in- 
strument, 390. 

actions  relating  to  lands,  384. 

property  of  a  deceased  person,  390. 

liens,  387. 
Trustee  of  an  express  trust,  378. 

only  permissive,  382. 

not  apply  to  construction  of  will,  395. 

applies  to  defendants,  392. 

trustees  and  cestui  que  trust,  396. 

subscriptions,  396. 

executor,  administrator,  and  guardian, 
393. 

factors,  bailees,  etc.,  394. 

carrier,  393. 

partner,  395. 

banker,  393. 

person  named  in  contract,  396. 

agent,  392. 

assignee,  393. 

committee  of  lunatic,  393. 

insurance  policies,  394. 

governments  and  State,  394. 

actions  by  the  people,  395. 

on  the  relation  of  another,  395. 

by  the  people  as  to  private  rights,  395. 
Actions  by  and  against  public  officers  and 
bodies,  397  to  402. 

by  public  officers,  397. 

by  counties,  399. 

acting  officer,  398. 

sheriff,  400. 

against  county  or  city,  398. 

supervisor,  401. 

overseers  of  poor,  400. 

towns,  401. 

highway  commissioners,  399. 

loan  commissioners,  400. 

superintendent  of  poor,  401. 


Party  and  parties — continued. 
municipalities,  400. 
school  districts,  400. 
boards  of  health,  398. 
departments  in  city  of  New  York,  399. 
military  officers,  400. 
associations,  398. 
informers,  399. 
assignee  in  bankruptcy,  398. 
miscellaneous,  402. 
When  married  woman  is  a  party,  402, 
403. 
married  woman,  402. 
when  wife  may  sue  alone,  403. 

separate  estate,  403. 

injuries,  404. 

civil  damage  act,  404. 

partner,  405. 

as  to  her  real  estate,  404. 
when  wife  may  be  sued  alone,  405  to 
407. 

notes,  405. 

nuisance,  405. 

purchase  moneys,  405. 

real  estate,  405. 
if  deserted  by  husband,  406. 

services,  406. 
other  cases  of  liability,  406. 

recognizance,  406. 

enforcement  of  liability,  406. 
when  husband  sues  alone,  407,  408. 

wife's  services,  407. 

wife's  clothes,  407. 

injuries  to  wife,  408. 

libel,  408. 

miscellaneous,  408. 
when  husband  solely  liable.  409. 
joinder  of  husband  and  wife,  409,  410. 

real  estate,  409. 

other  cases,  409. 

curtesy,  414. 

right  to  wife's  personalty.  408. 
suits  and    contracts   between    husband 

and  wife,  410  to  414. 
partnership,  413. 
Unknown. 
how  defendant  designated  when  he  or 

his  name  is,  414. 
applies  to  all  actions,  415. 
what  statute  implies,  415. 
affects  jurisdiction,  415. 
judgment  not  void,  415. 
unknown  persons,  415. 
as  affecting  contempt,  415. 
trustees  under  will,  415. 
when  use  of  fictitious  name,  415. 
what  is  a  name,  416. 
what  designation  used,  416. 
Bringing    in    additional   parties,    416  to 
433. 
general  rules  and  principles,  416. 
interest  in  subject,  418. 
limitation  on  power  of  court,  419. 
substituted  trustee,  419. 
order  on  appeal,  not  raised  below,  419. 
executors  or  administrators,  419. 
hostile  interests,  420. 
in  partition,  420. 
waiver  does  not  prevent,  420. 
heirs,  420. 
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affecting  real  property,  420. 
not  brought  in,  420. 
attachment  bond,  420. 
parties  interested  in  same  fund,  421. 
intervention  by  stockholders,  421. 
when  other  parties  ordered  to  be  brought 

in,  421  to  428. 
meaning  of  the  section,  421. 
does  not  apply  to  agreed  controversy, 

425. 
duty  to  bring  in,  424. 
non-residents,  425. 
affecting  right  to  judgment,  425. 
when  should  not  be  brought  in,  427. 
waiver,  425. 

effect  of  failure  to  bring  in,  425. 
where   parties   have   been   brought   in, 

425. 
Application  for  permission   to   come  in, 

428  to  432. 
scope  of  provision,  428. 
who  may  come  in,  428. 
when  parties  will  not  be  brought  in, 

430. 
jurisdiction,  432. 
supplemental    summons   to   new  parties, 

432. 
effect  on  pending  proceedings,  433. 
Persons  liable  on  same  instrument,  434. 
not  same  written  instrument,  434. 
does  not  apply  to  Lloyd's  policy,  434. 
sureties  for  rent,  434. 
meaning  of  section,  434. 
maker  and  executor  of  indorser,  434. 
lessor  and  surety,  434. 
guardian  and  surety,  434. 
does  not  apply  to  separate  instruments, 

434. 
joinder  does  not  affect  defendants'  rights, 

435. 
Proceedings  against  defendants  severally 

liable,  435. 

severance  of  action,  435. 
when  too  late,  435. 
remains  on  calendar,  435. 
applies  to  all  actions,  435. 
partners,  436. 

collusion  with   party  served,  436. 
as  to  heirs,  436. 

those  not  served  may  appear,  436. 
where  persons  not  served  are  not  par- 
ties, 436. 
judgment,  436. 
effect  of  this  article  upon  those  jointly 

liable,  436. 
Parties  prosecuting  and  defending  as  poor 
persons,  437  to  439. 
who  may  petition  for  leave  to  prose- 
cute as  a  poor  person,  437. 
infant  plaintiff,  437. 
effect  of  agreement  with  attorney,  437. 
committee  of  lunatic,  437. 
general  rules  and  principles,  437. 
application  not  encouraged,  438. 
when  made,  438. 
who  may,  438. 

when  granted  and  refused,  438. 
contents  of  petition,  439. 
verification  by  guardian,  439. 


Party  and  parties — continued. 

when  made  on  notice,  440. 
when  and  how  leave  to  sue  as  poor 

person  granted,  440. 
not  liable  for  costs  and  fees  when  suing 

as  poor  person,  440. 
when  leave  to  sue  as  poor  person  may 

be  annulled,  441. 
when  defendant  may  petition  to  defend 

as  a  poor  person,  441. 
contents  of  petition,  441. 
proceedings  on  petition,  441. 
costs  in  favor  of,  441. 
appeal  by,  441,  2523. 
Infant  plaintiffs  and  defendants,  442  to 

450. 
right  of  infant  to  bring  action,  442. 
guardian  for  infant  plaintiff  must  be 

appointed,  442. 
controversy  without  action,  443. 
when  guardian  necessary,  443. 
who  may  be  guardian,  443. 
infant  guardian,  443. 
duties  and  powers  of  guardian,  443. 
liability  of  guardians,  444. 
may  be  removed  and  punished,  444. 
result   if    guardian    is   not  appointed, 

444. 
application  for  appointment  of  guardian 

for  plaintiff,  445. 
who  to  apply,  445. 
Application  for  appointment  of  guardian 

for  infant  defendant,  445. 
no  appointment  till  after  service,  446. 
when   infant  may  apply  after  the  20 

days,  446. 
lunatic,  446. 

summary  proceedings,  446. 
appointment  before  twenty  days  void, 

446. 
where  no  appointment  is  made,  446. 
when  appointed,  447. 
who  to  be  appointed,  447. 
order  and  its  service,  447. 
infant  bound,  447. 
guardian's  duty,  447. 
compensation,  447. 
responsibility  of  infant,  448. 
how  guardian  is  appointed,  when  clerk  to 

act  as,  448. 
guardian    for    absent    infant    defendant, 

448. 
not  to  receive  property  until  security 

given,  449. 
what  security  to  give,  450. 
last  two  sections  inapplicable  to  general 

guardian,  450. 
liability  of  defendant's  guardian  for  costs, 

450. 
Miscellaneous  provisions. 
duties   of   coroner,   when   sheriff   is   a 

party,  75. 
name  of,  in  summons,  259. 
cannot  serve  summons,  271. 
when  exempt  from  arrest,  1135. 
misjoinder  of  plaintiffs  and  defect  of 

parties    as    grounds    of    demurrer, 

688,  708. 
defect  of,  how  to  be  pleaded,  734. 
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amending  summons  on  trial  by  strik- 
ing out,  1030. 
adding    and    changing    and    amending 

names  of,  1472,  1476,   1478. 
amendments  on  trial,  1491. 

after  trial,  1503. 
when  party  cannot  be  examined  as  a 
witness  in  his  favor;  transactions 
with  deceased,  1731  to  1791. 
not  excluded  from  testifying  because  in- 
terested, 1731. 
calling  opposing  party   as   a  witness, 

2025,  2026. 
examination  of  parties,  1834  to  1906. 
See  Deposition* 
party  in  action  for  dower,  3035,  3036. 

See  Dower,  action  for. 
in    judgment-creditor's    action,    3390    to 
3393. 

See  Judgment-creditor1  a  action, 
in  court  of  justice  of  the  peace.     See  Jus- 
tices of  the  peace,  etc 
in  foreclosure,  3071,  3074  to  3080. 

See  Mortgage,  action,  etc. 
in  action  for  nuisance,  3149. 

See  Nuisance,  action  for. 
in  partition,  2978  to  2987,  2991  to  2998. 

See  Partition,  action  for. 
in  ejectment,  2944  to  2949,  2954  to  2959. 

See  Ejectment. 
in     surrogate's    court.     See    Surrogates9 

courts. 
in  action  for  waste,  3134  to  3137. 
See  Waste,  action  for. 
Party  in  interest.     See  Party  and  parties. 
Patents. 

jurisdiction  of  State  courts  in  suits  af- 
fecting, 4,  15. 
protecting  by  injunction,  1231. 
See  also  Letters-patent. 
Paupers. 

parties  prosecuting  and  defending  as, 

437. 
general  rules  and  principles,  437,  442. 
appeal  by,  2535. 
prosecuting  as,  437. 
who  petition  for  leave,  438. 
when  application  made,  438. 
papers,  438. 
when  leave  granted  and  refused,  438, 

440. 
contents  of  petition,  439. 
not  liable  for  costs,  440. 
annulling  leave  to  sue  as,  441. 
defending  as,  441. 

contents  of  defendant's  petition,  441. 
proceedings     on     defendant's    petition, 

441. 
appeal  of,  441. 
costs  in  favor  of,  441. 

See  party  and  parties. 
Payment. 

effect  of,  upon  statute  of  limitations, 

201  to  207. 
how  pleaded,  503,  551,  553. 
defense   of,    must   be   pleaded,    793   to 
795. 
part  payment  pleaded,  869. 
frivolous   pleading   setting   forth    past 
payment,  1010. 


Payment— continued. 

setting   up,   by   supplemental   answer, 

1069. 
presumption  of,  as  to  judgment,  155, 

156. 
foreclosure,  156. 
to  bar  statute,  201  to  207. 
when  proved,  795. 
proof  of,  by  evidence  of  transactions 

with  deceased,   1772. 
when  admitted  by  pleading,  906. 
stating  in  bill  of  particulars,  966. 
discharges  lien  of  execution,  2889. 

Payment  into  court. 

discharge  by  bringing  money  into  court, 
1557. 

power  of  comptroller,  1557. 

moneys  and  securities  payable  to  county 
treasurer  or  New  York  City  Cham- 
berlain, 1558. 

deposit  or  investment  of  funds,  1558. 

power  of  court  as  to  payment,  invest- 
ment or  reinvestment,  1558. 

custodian's  books  of  account,  1559.  • 

rules  may  regulate  payment  into  court, 
1557. 

money  to  be  paid  to  county  treasurer 
and  securities  taken,  1558. 

funds,  when  and  how  deposited  or  in- 
vested, 1558. 

powers  of  each  court  as  to  transfer 
and  investment,  1558. 

when  other  courts  have  like  power, 
1559. 

powers  of  certain  officers  touching  se- 
curities, 1559. 

deatn,  removal,  etc.,  of  officer,  1559. 

authority  for  payment  of  money  out  of 
court,  1559. 

how  custodian  to  keep  his  accounts, 
1659. 

treasurer  or  officer  to  report  annually, 
1560. 

provisions  applicable  in  New  York  city 
to  chamberlain,  1560. 

pleading,  and  effect  of,  794. 

after  death  of  party,  1562. 

See  also  Tender;  Assessment 
of  damages;  Decedents1  es- 
tates; Foreclosure  of  mort- 
gage; Foreclosure  by  adver- 
tisement; Partition. 

Peculation. 

action  for,  3451  to  3458. 
attachment  against   public   officer  for, 
1331. 

Penal  bond. 

action  on,  3441. 
complaint  in,  3442. 
judgment  in,  3442. 
bonds  given  to  people,  3442. 

See  also   Undertaking. 

Penal  laws. 

injunction  to  restrain  operation  of, 
1215. 

Penalty.  .    , 

when    action    cannot    be    maintained, 

3481. 
how  remitted  in  county  court)  133. 
action  for,  generally,  3481  to  3483. 


i 
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time  within  which  to  be  brought,  174 

W  m"7  UDite  **  partt"  Pontiff  in, 
complaint  in,  642. 
disobedience  of  subpoena,  1830. 
jurv  trial  in,  1969. 

challenge  to  jury  in,  2367. 
by  person  aggrieved,  3416. 
by  common  informer,  3416 
summons     service    of,    in '  informer's 

action,  3416. 

to  be  indorsed,  3417. 
place  of  trial  of,  2140. 
not  referable,  2310. 
arrest  on,  1097. 

collusive     recovery,     action     not 
.    A     tarred  by,  3417. 
instances  of  actions  for  penalty,  3419 

A^^l      P8"*?^  wben  recovered,  3419.' 
Aoiton  for,  by  the  people. 

who  must  institute,  3482. 

in.  what  court  brought,  3482. 

disposition  of  recovery,  3482 

3?82ent  °n  8uxnmons  required,  3417, 

PeniS  0'  aCtl0n-     *•  "»*■*»* 

exempt  from  execution,  2874 
People  of  State. 

Writi#a^Q  0ther  Prooe88  to  be  in  name 

OI,      1(7. 

action  on  bond  to,  3441. 

by,  on  lost  note,  3444. 
actions  on  behalf  of,  for  misappropria- 

as  pWntiffs,PU395C  ^  M83  *°  ^ 

verification  on  behalf  of,  911 

limitation  against,  136. 

preference  on  calendar,   1647 

no  security  required  from,  on  appeal, 

when  actions  to  be  in  name  of,  3487 
judgment  for  costs  against,  3487. 
relator   joined   as   plaintiff,    compensa- 

tion  to  attorney-general,  3487. 
costs  against  corporations  and  usurp- 

ers,  *54oo. 

in  action  by,  on  relation,  3487. 
J       3488°f    CaUS€S    **    P60^6'8    "***> 

°°3488^ati0n     °f     people'8     action8> 

no  security  by  people  or  municipal  cor- 
porations, 3488. 

See  also  State  write. 
Peremptory  challenges. 
in  civil  actions,  2366. 

See  Trial  by  fury. 
Performance. 

of  lunatics'  contracts,  93. 
how  pleaded,  493,  605,  803,  970. 
answer  of,  803. 
Perishable  goods. 

sale  of,  under  attachment,  1366 
when  sale  may  be  ordered  in  city  court 
of  New  York,  4686. 
Perjury.    See  Verification. 
Permission  to  sue. 
pleading,  472,  473. 


Perpetuating  testimony,  1866. 

See  Deposition. 
Perpetuity. 

""^J^  *»  ^pect  to  stat- 

Person. 

te™fln^dT9d16in  condenmation  la*  de- 
execution   against,   2931   to  2942     See 

itaSu*Lto  8Urrogate'8  °°urt' 39M- 

Personal  injury. 

defined,  4908. 

pleading   mitigating    circumstances    in 

action  for,  997. 
arrest  for,  1097. 
limitation  of  action  for,  162 
action   for,   not   abate  by   death  after 

verdict,  1592. 

jurisdiction  of  justices  of  peace  in  ac- 
tions for,  4523.  ^^ 
Personal  property. 

defined,  3914. 

See     Attachment;     Execution 
agmnat  property;  Probate  of 
will 
Petit  juror. 

defined,  4908. 
Petit  jury. 

defined,  4008. 

^    m  See  Trial  by  jury. 

Petition.  y  7  ^ 

proceeding  by,  1596,  1597. 
Physical  examination. 

of  party  before  trial,  1893. 
Physical  incapacity. 

Physidanment  °f  marriag0  for'  3246>  3253. 

evidence  of  transactions  with  deceased 
patient.     See  Evidence. 

17998C]09e  profe88ional  information, 

evidence  'of  bill  of,  in  action  for  death 
by  negligence,  3434. 
Place. 

immaterial  variance  as  to,  1027 
allegation  of,  when  made  more' definite 
and  certain,  1085. 
See  Pleadings. 
Place  of  trial. 

pending  in  other  courts,  94 
amending,  1041. 

Wh<%6re232f  ""  «°  °Ut  °f  «*»<* 

omitz,  vr* cured  *  ame-d- 

AotionliSl  ssvss*  th™f  * 

real  estate,  2138. 
general  assignment,  2140. 
action  against  city,  2139. 
alteration   of  county,   2139 
enjoined  dam,  2139. 
mechanic's  lien,  2140. 
nuisance,  2140. 
partnership  land,  2140. 
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trespass  against  lessor,  2140. 
Actions  tried  where  cause  thereof  arose, 
2140  to  2144. 

penalty  or  forfeiture,  2140. 

public  officer,  for  official  act  or  omis- 
sion, 2141,  2142,  2143. 

recover  chattel  distrained  or  damages, 
2141. 

director  of  limited  liability  company, 
2142. 

who  are  officers,  2145. 

for  what  acts,  2143. 
Actions  according  to  residence,  2144  to 
2147. 

parties,  2146. 

residence,  2145. 

national  bank,  2147. 

railroad   corporation,   2147. 

corporations,   2146. 

divorce,  2146. 

injuries,  2146. 

quo  warranto,  2146. 
Place  of  trial  if  proper  county  not  desig- 
nated, 2147. 

defendant   may   demand   change;    pro- 
ceedings, 2148,  2149. 
right   absolute,   2148. 
the  demand,  2148. 
amendment  of  complaint,  2149. 
When  court  may  change  the  place  of  trial, 
2149  to  2171. 

stipulation,  2160. 
Change  to  proper  county,  2150  to  2154. 

where  motion  made,  2152. 

when  motion  made,  2152. 

who  should  make  motion,  2152. 

motion   by  all   after  demand   by  one, 
2153. 

change  as  to  one  defendant,  2153. 

not    opposed    for    convenience   of   wit- 
nesses, 2153. 

second  motion  by  different  defendant, 
2153. 

the  notice,  2153. 

laches,  2153. 

relief  from  default,  2153. 

waiver,  2153. 

what  is  the  proper  county,  2153. 

foreign  corporation  plaintiff,  2163. 

resident  corporation,  2153. 

actions    by    and    against    associations, 
2154. 

against  N.  Y.  city,  2154. 

non-resident  plaintiff,  2154. 

recover  usury  not  local,  2154. 

real  property,  2154. 

restrain  nuisance,  2164. 

when  condition   may   not  be  imposed, 
2154. 
To  obtain  impartial  trial,  2154,  2165. 
For    convenience   of   witnesses,    2155    to 
2171. 

the  motion,  2162. 

the  affidavit,  2160. 

defective  affidavits,  2161. 

demand,  2162. 

need  not  disclose  defense,  2162. 

motion  pending  demurrer,  2162. 

case  reached  pending  motion,  2162. 

inquest  pending  motion,  2163. 


Place  of  trial — continued. 
default  in  pleading,  2163. 
opposing  the  motion,  2163. 
loss  of  term,  2163. 
amendment  changing  venue,  2163. 
resident  witnesses  alone  regarded,  2163. 
expert  witnesses,  2164. 
county,  not  distance,  decides,  2164. 
number  of  witnesses,  2163. 
offer  to  pay  expenses  of  witnesses,  2161 
offer  to  stipulate,  2164. 
principles  governing  decision,  2165  to 

2170. 
place  where  cause  of  action  arose,  2186. 
effect  of  counterclaim,  2168. 
where  change  held  proper,  2168. 
where  change  held  improper,  2169. 
not  change  to  N.  Y.  or  Brooklyn,  2166. 
rule  in  second  district,  2170. 
appeal,  2170. 
divorce,  2171. 
village,  2171. 
effect  of  changing  place  of  trial,  2171. 
order,  2171. 

issues  of  law,  where  triable,  2171. 
article    applies   only   to   supreme   court. 
2171. 

See   also   Sittings    of   courts; 
Trial. 

Plaintiff. 

defined,  4906. 

See  Party  and  parties. 

Play. 

pleadings  in  action  to  recover  money 

lost  at,  551. 
injunction   against   representing;   1232. 

Pleadings. 

application  and  effect  of  chapter,  883. 
pleadings  liberally  construed,  883. 

general  rules  and  principles,  883. 

meaning  of  section,  886. 

construction  against  pleader,  887. 
to  support  the  pleading,  889. 

facts  stated  control,  888. 

tort  or  contract,  890. 

right  to  refer  to  prayer  and  summons, 
888. 

construed  more  liberally  at  trial  than 
on  demurrer,  890. 

conclusions  of  law,  887,  888. 

stating  sources  of  information,  888. 

instances  of  construction  against  plead- 
er, 887. 

ownership,  888. 

meaning  of  various  averments,  889. 

partnership,  888. 

fraud,  888. 

proof   admissible    under    certain  aver- 
ments, 888. 

to  what  time  allegations  in  pleadings 
refer,  889. 
Pleadings  subscribed;  within  what  time 
to  be  served,  890. 

general  rules  and  principles,  890. 

subscription,  892. 

time  of  service,  891. 

shortening  of  time,  892. 

service  premature,  891. 

service  after  time  expired,  891. 

return  of  pleadings,  892.  ^ 
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writing,     numbering,     and     indorsing, 
893. 
When  defendant  to  serve  copy  answer  on 
co-defendant,  893. 

general  rules  and  principles,  893. 

inspection  and  copy  of,  on  substitution 
of  attorneys,   37. 

compelling  receipt  of  pleadings  by  mo- 
tion, 1602. 

cannot  litigate  new  cause  of  action, 
895. 

litigation  among  defendants,  895. 
Allegation  not  denied;  token  deemed  true, 

896. 
construction  and  application  of  section, 

as  to  admissions,   897. 
what  denials  raise  an  issue,  897. 
admissions,  898. 
no  admission,  900. 
bill  of  particulars,  900. 
scope  of  section,  901. 
does  not  apply  to  written  instruments, 

901. 

no  application    to  admissions   of   law, 

901. 
admission  by  new  matter,  780. 
admissions  by  demurrer,  703. 
admissions  by  failure  to  reply,  905,  906. 
what  admitted  by  answer,  901,  902. 
admission  between  defendants,  905. 
effect  of  admissions  in  pleadings,  905. 
instances  of  admissions,  906. 
what  not  admitted  by  failure  to  reply, 

906. 
material  allegation,  906. 
payments,  906. 
negotiable  paper,  907. 
admissions  in  amended  pleadings,  901. 
When  must  be  verified  and  when  not,  908 

to  910. 
scope  of  section,  908. 
as  evidence,  908. 
how  executed,  908. 
paper    served    considered   correct,   909, 

910. 
what  is  subsequent  pleading,  910. 
objections  not  favored,  908. 
when  verification  may  be  omitted,  906. 
accusatory  matter  must  be  in  the  plead- 
ing to  be  answered,  909. 
bawdy  house,  909. 
statute  against  betting,  909. 
divorce,  909. 
libel,  909. 

trustee  of  manufacturing  company,  909. 
trustee  of  social  club,  910. 
several  defendants,  910. 
meaning  of  certain  allegations  in  verified 

pleading,  910. 
Verification,  how  and  by  whom  made,  911 

to  914. 

construction  and  application  of  section, 
912. 
**     by  parties,  917. 

maker  and  indorser,  913. 
husband  and  wife.  913. 
association,  913. 
party  in  interest,  914. 
attorney  or  agent,  912. 


Pleadings — continued. 

attorney  may  verify,  though  party  has 

agents,  913. 
when  agent  may  verify  reply,  914. 
any  agent  may  verify,  912. 
subscriber  may  verify,  918. 
mortgage    not    an    instrument   to    pay 

money  only,  914. 
by  corporations,  913. 
where  several  defendants,  913. 
in  condemnation  proceedings,  914. 
verification    inconsistent   with   answer, 

914. 
form  of  affidavit  of  verification,  914  to 

918. 
what  sufficient,  914,  918. 
corporation,  917. 
infant's  action,  917. 
substantial  compliance  enough,  918. 
form  of,  by  party,  917. 
verifications    by    party    held   defective, 

918. 
form  of,  bv  agent  or  attorney,  915. 
grounds  of  belief,  916. 
knowledge  of  agent  or  attorney,  917. 
on  information  and  belief,  918. 
when  verification  confined  to  a  counter- 
claim, 918. 
remedy  for  defective  verification,  or  want 

of  any,  919. 
when   defendant  must  verify  answer  to 

charge  of  fraud,  919. 
Private  statute,  how  pleaded,  920. 
pleading  statute,  920. 
municipal   ordinances,   920. 
foreign  statutes,   920. 
Account,  how  pleaded;  bill  of  particulars, 

920.     See  Bill  of  particulars. 
Judgment,  how  pleaded,  970,  971. 
duly  given  or  made,  970. 
judgment  within  this  State,  971. 
insolvent  discharge,  971. 
foreign  judgment,  971. 
U.  S.  court,  971. 
Conditions   precedent,   how  pleaded,   971 

to  975. 
conditions  precedent;  performance,  971. 
compliance  is  optional,  974. 
duly  performed,  974. 
fully  and  faithfully  performed,  974. 
in   action   on   undertaking  on   appeal, 

975. 
duly  appointed,  974. 
promissory  notes,  974. 
Instrument  for  payment  of  money,  how 

pleaded,  975  to  977. 
instrument  for  payment  of  money,  975. 
application  of  the  section*  975. 
foreign  language,  976. 
mortgage  not  within  section,  976. 
negotiable  paper,  976. 
payee  against  maker,  977. 
against  indorser,  976. 
corporation,  976. 
note  not  payable  absolutely,  977. 
Pleadings  in  libel  and  slander,  977  to  997. 
in  libel  and  slander,  977. 
general  rules  and  principles,  977. 
criminal  libel,  978. 
spoken  of  business,  etc.,  978. 
who  liable,  979. 
the  material  allegations,  979. 
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X'nst  corporation,  980. 
b  libellous  or  slanderous,  989,  993. 

aggravation,  993. 

application  to  the  plaintiff,  979. 

malice  or  want  of  probable  cause,  982. 

publication,  982. 

how  language  set  forth,  982. 

foreign  language,  982. 

as  to  plaintiff's  business,  980. 

ambiguous  words,  982. 

technical  words,  982. 

extrinsic  facts,  981. 

innuendo,  981,  993. 

annexing  libel  to  answer,  983. 

truth  a  complete  defense,  993. 

what  a  defense,  988. 

motive,  996. 

how  matter  in  justification  and  mitiga- 
tion pleaded,  983,  985. 

justification  of  a  general  charge  must 
be  specific,  986. 
specific  charge,  986. 
must  be  as  broad  as  charge,  986. 

grounds  of  privilege,  990. 

what  are  privileged  statements,  991. 

what  pleaded  in  mitigation,  987. 

what  are  mitigating  circumstances,  988. 

what  are  not  mitigating  circumstances, 
989. 

proof  of  malice,  995. 

justification  as  evidence  of  malice,  994. 

facts  admitted  by  answer,  993. 

matters  not  irrelevant,  988,  99fi. 

matters  not  admissible  struck  out,  988. 

evidence  of  plaintiff's  character,  983. 

damages,  996,  997. 

special  damages,  980,  993,  997. 

exemplary  damages,  997. 

substantial  damages,  997. 
Actions  for  a  wrong,  pleading  mitigating 
circumstances  in,  997. 

mitigating  circumstances,  997. 
Pleadings  in  various  actions. 

pleadings  in  ejectment,  2964  to  2969. 

Sartition,  2998  to  3000. 
ower,  3038. 
foreclosure  of  mortgage,  3091  to  3095, 

3106. 
claim  to  real  property,  3128. 
replevin,  3228  to  3233,  3234. 
divorce,    3256,    3298,    3299. 
separation,  3298,  3299. 
by  and  against  corporations,  3314. 
by  and  against  executors,  etc.,  3335 
to  3341. 

false  pleading  by  executor,  3355. 
judgment-creditors   action,   3397. 
actions  in  name  of  people,  3488. 
mandamus,  3574. 
surrogate's  court,  3926. 

See  also  Answer;  Complaint ; 
Demurrer;  Reply. 

Frivolous  pleadings,  999  to  1012. 
frivolous  demurrer,  999. 
frivolous  answer,  999. 
general  rules  and  principles,  999. 
when   frivolous,    1000. 
denial,  1000. 
not  frivolous,  1001. 


Pleadings — continued. 

frivolous   pleading;    tests   and   charac- 
teristics of,  1004  to  1006. 

power  of  judge  at  chambers  over  frivo- 
lous pleadings,  102. 

verification    of    pleading    unimportant, 
1004. 

counterclaim,  1001. 

demurrer,    1001. 

reply,  1004. 

statements  taken  as  true,  1004. 

denial  on  information  and  belief,  1003. 

denial    of    knowledge    or    information, 
1003. 

good  faith  as  a,  1005. 

not  frivolous  if  material  issue  present- 
ed, 1005. 

no  judgment  if  answer  good  in   part, 
1005. 

frivolous  answer  defined,  1004. 

frivolous  demurrer  defined,  1004. 

frivolous  pleading  defined,  1005. 

pleadings  held  frivolous,  1006  to  1009. 

pleadings   held  not   frivolous,   1009  to 
1011. 

procedure  on  frivolous  pleading,   1011, 
1012. 
notice  of  motion,  1011. 
the  motion,   1012. 
waiver,  1012. 

struck  out  before  time  to  amend  ex- 
pired, 1012. 
leave  to  answer,  1012. 
costs,  1012. 

powers  of  judge,  1012. 
judgment,  1012. 
Sham  defenses  to   be  stricken  out,    1012 
to  1020. 

when  motion  may  be  made,  1012. 

opposing  motion,  1017. 

confers  no  new  power,  1012. 

general  rules  and  principles,  1013. 

not  sham,  1014. 

sham,  1014. 

definition  of  sham  answer  or  defense, 
1014. 

amended  answer,  1015. 

defense,  1015. 

part  of  defense,  1015. 

counterclaim,  1015. 

demurrer,  1015. 

denials  not  stricken  out,  1015. 

denials   of   knowledge   or   information, 
1016. 

denial  on  information  and  belief,  1016. 

falsity  must  clearly  appear,  1017. 

how  shown,  1017. 

becoming  false  after  service,  1017. 

answers  and  defenses  stricken  out,  1018, 
1019. 

answers  and  defenses  sustained,  1019, 
1020. 

the  order,  1018. 

order  to  pay  part  on  motion  to  strike 
out,  1018. 
Material  variances  between  pleading  and 
proof — how  provided  for,   1021  to 
1023. 

general  rules  and  principles,  1021. 

intent  of  section,  1022. 

amendment  discretionary,   1022. 

amend  though  stipulation  exists,  }022. 
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general  rules  and  principles,  1021,  1022. 

prejudice  must  be  shown,  1022. 

when  prejudice  deemed  to  exist,  1023. 

disregard  or  amend,  1022. 

referee,   1023. 

not  material,  1023. 

amend  on  appeal,  1022. 

defects,  how  cured,  1455. 
what  have  been  held  immaterial  va- 
riances, 1023  to  1028. 
Immaterial  variances;  how  provided  for 
— amendments,  1029,  1030. 

variance,  when  disregarded,  1029. 

sustained  by  same  proof,  1029. 

ratification,    1029. 

qualification  or  discrepancy,  1029. 

relief  on  other  grounds,  1029. 

after  verdict,  1029. 

what  amendments  allowed  at  trial,  1029, 
1030. 
adding  cause  of  action,  1029. 
What  deemed  a  failure  of  proof,  1030  to 
1036. 

general  rules  and  principles,  1030. 

conforming  pleading  to  proof,  1032. 

objection,  now  waived,  1033. 

objection,  what  sufficient,  1033. 

what  is  a  failure  of  proof,  1033. 

cannot  convert  tort  into  contract,  1033. 

instances  of  failure  of  proof,  1033  to 
1036. 
Amendments  of  course,  1036  to  1042. 

general  rules  and  principles,  1036. 

delay,  1038. 

what  is  amendment,  1038. 

summons  not  amendable  of  course,  1041. 

right  to  amend  absolute,  1038. 

may  allege  new  cause  of  action,  1038. 

amendment  in  bad  faith,  1038. 

determination  of  claims  to  real  prop- 
erty, 1039. 

amendments    in   action   against   stock- 
holders,   1041. 

extent  of  amendment  allowed,  1039. 

may  change  place  of  trial,  1041. 

effect  of  amendment,  1039. 

demurrer  to  answer  defeated  by  amend- 
ment, 1039. 

amendment  by  order  not  affect  right, 
1040. 

cannot  set  up  subsequent  occurrences, 
1041. 

nature  of  defense  unimportant,  1042. 

not  change  demurrer  for  answer,  nor 
vice  versa,  1039. 

amendment   pending  motion,    1039. 

amendment  after  receipt  of  notice  of 
trial,  1040. 

time  to  amend  of  course,  1041. 

amendment  served  too  late,  1041.  . 

can  amend  only  once,  1040. 

waiver  of  right  to  amend,  1042. 

not  a  stay  of  proceedings,  1041. 

remedy    for    an    unauthorized    amend- 
ment, 1042. 

court  may   on   appeal   deem   amended, 
1520. 

when  not  to  be  amended  without  order, 
1535. 
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effect  of  amending  on  offer  of  judg- 
ment,  1548. 

amendment  on  revival  of  action,  1589. 

may  be  corrected  on  motion,  1601. 
amended  pleading  to  be  served;   answer 

thereto,  1042. 
Supplemental  pleadings,  1042  to  1059. 

general  rules  and  principles,  1043. 

allowed,  1044. 

necessity,  1046. 

discretionary,  1046. 

merits,  1047. 

delay,  1047. 

amplify  complaint,  1047. 

set  up  judgment,  1047. 

what  is  newly  ascertained  fact,  1047. 

attorney's  lien,  104/. 

attorney's  affidavit,  1048. 

divorce,  1048. 

libel,  1048. 

not  if  unjust,  1048. 

privilege  limited,  1048. 

corporation,  1048. 

condemnation  proceedings,  1048. 

knowledge,  1048. 

material  facts,  1048. 

tax-payer's  action,   1048. 

terms,  1046,  1048. 

judgment  as  defense,   1049. 

a   supplemental   pleading  not  a  right, 

liHcV. 

when  leave  granted,  1050. 

when  leave  refused,  1050. 

notice  of  application,  1050. 

contents  and  effect  of  order,  1050. 

review  of  order,  1061. 

costs,  1049. 

effect  of  laches,  1049. 

conditions  may  be  imposed,  1049. 

effect  of  supplemental  pleading,   1051. 

contents  of,  1051. 

demurrer  lies,  1051. 

supplemental  complaint,  1052  to  1054. 

allowance  of,  1052. 

amendment  of,  1052. 

answer  after  demurrer,  1052. 

contents,  1052. 

cannot  help  out  original  cause  of  ac- 
tion, 1052. 

must    be    consistent    with    original, 
1052. 

must  be  fact  not  originally  known. 
1062. 

not  a  new  cause  oi  action,  1053. 

judgment  or  decree  of  a  competent 
court,  1053. 

defendants  in,  1054. 

effect  of  statute  of  limitations,  1054. 

assignee,  1054. 

wh.'.n  allowed  and  when  not  allowed, 
1054,  1055. 
supplemental  answer,  1056,  1057. 

application  for  leave,  1056. 

allowance  of,  1056. 

referee  cannot  grant  leave,  1057. 

court  has  discretion,  1056. 

laches,  1056. 

must  have  been  unknown,   1056. 

defendant  bound  by  predecessor's  an- 
swer, 1057. 
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Pleadings — continued. 

when  leave  refused,  1057. 
requisites  of  answer,   1057. 
instances  when  allowed  and  refused, 

1057  to  1059. 
supplemental  reply,  1051. 
Motion  to  strike  out  irrelevant,  redund- 
ant, or  scandalous  matter,  1059  to 

1077. 
construction  and  application  of  section, 

1059. 
general  rules  and  principles,  1060. 
denied,  1064. 
granted,   1066. 
new  pleading,  1067. 
scope  of  section,  1067. 
the  motion  and  the  order,  1059  to  1070. 
who  may  move,  1068. 
not  move  at  trial,  1068. 
answer  to  motion,  1068. 
motion  not  favored,  1068. 
passages  to  be  indicated,  1068. 
time  of  making,  1068. 
waiver  of  right  to  make,  1068. 
entire  pleading  not  stricken  out,  1069. 
counterclaim  not  stricken  out,  1069. 
demand  for  judgment  not  stricken  out, 

1069. 
grievance  must  be  shown,  1069. 
effect  on  remainder  of  pleading,  1069. 
appeal  from  order,  1069. 
striking  out  discretionary,  1068. 
irrelevancy    and    redundancy,    defined, 

1070  to  1072. 
scandalous,  what  is,  1072. 
powers  as  to  scandalous  matters,  1072. 
instances  of  allegations  stricken  out  or 

sustained,  1072  to  1077. 
Indefinite  or  uncertain  allegations,  1077 

to  1090. 
construction  and  application  of  section, 

1077. 
general  rules  and  principles,  1077. 
required,  1079. 
not  required,  1060. 
scope  of  remedy,  1082. 
counterclaim,  1083. 
the  motion,  1083. 
time  to  move,  1083. 
waiver  of  right  to  make,  1084. 
order,  1084. 
appeal,  1084. 

when  motion  to  make  definite  and  cer- 
tain is  proper,  1083. 
is  optional,  1083. 
not  proper  if  nature  of  charge  clear, 

1083. 
effect  of  knowledge,  1083. 
when  proper  as  to  reply,  1083. 
amendment  before  motion  heard,  1084. 
when  compliance  sufficient,  1084. 
consequence  of  not  obeying,   1084. 
costs,   1084. 
definiteness  and   certainty  defined  and 

characterized;    instances,    1084    to 

1086. 
instances   of    indefinite   and   uncertain 

allegations,  1086  to  1088. 
instances   of    allegations    held   definite 

and  certain,  1088  to  1090. 
motion  for  judgment  on;   construction 


Pleadings — continued. 

and  application  of  section,  1090. 
Miscellaneous. 
filing  of  pleadings  when  required,  1728. 
read  to  jury,  when  may,  2008. 
as  evidence,  2008. 
Pleadings  in  justices'  courts. 

See  Justices  of  peace,  courts  of. 
Pledge. 

within    what    time    action    to    redeem 
from,  to  be  brought,  188,  242. 

Pledgee. 

answer  by,  812. 

counterclaim  to  action  by,  847,  856. 
Points. 

on  appeal,  requisites  of,  2734. 
Policeman. 

when  privileged  from  arrest,  1136. 
Policy-holders. 

suing  one  for  all,  377. 

See  Pleadings;  Stockholders. 
policy  of  insurance,  complaint  on,  627, 
628. 
Polling  jury. 

practice  respecting,  2131. 
Poor  persons. 

parties  prosecuting  and   defending  as, 
437  to  442. 

See  Paupers;  Parties. 
Posse  comitatus. 

in  habeas  corpus  or  certiorari,  3501. 
Possession. 

compelling  possession  of  real  property 
under  judgment,   3169. 

See  Adverse  possession;  Limi- 
tations. 
Postoffice. 

service  through,  1660  to  1662. 

See  Service;  Publication. 

Postponement. 

no  right  to  postponement  of  trial  on 

amendment,   1466. 
appeal    from    refusal    to   grant,    1606, 

2712. 
of  sale  in  foreclosure  by  advertisement, 

notice,  3782. 

See  also  Adjournment. 

Poundage. 

See  Fees;  Sheriff. 

Practice. 

on  appeal.    See  Appeal. 

Prayer. 

amendment  of  prayer  for  relief,  1041, 

1475. 
for  general  relief  in  notice  of  motion, 

what  may  be  done  under,  1609, 1610. 
when  unnecessary  in  answer,  751. 

Precept. 

to  bring  up  prisoner  on  habeas,  3501. 
See  Jury;  Trial  by  jury;  Sum- 
mary proceedings. 

Preferred  and  deferred  causes. 

cause  involving  title  to  public  office,  96. 
preference  of    certain   actions   by  the 

people,  1647. 
preference  of  criminal  actions,  1647. 
preference  among  civil  actions,  1647. 
in   actions   by  or  against  the  people, 

1648. 
when  U.  S.  comptroller  a  party,  1648. 
in  court  of  appeals,  1649. 


i 
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Preferred  and  deferred  causes — continued. 
construction  and  application  of  section 

as  to  preferences,  1649. 
when  order  required,  construction  and 
application  of  section,  1655. 
general  rules  and  principles,  1651. 
preference  to  be  claimed  in  notice  of 
argument,   1652. 

city  marshals  in  preference,  1653. 
subd.  2,  city  of  N.  Y.,  1653. 
subd.  5,  executors,  etc.,  1653. 
infants,  1653. 
receiver,  1653. 
creditor     of     deceased     insolvent, 

1653. 
subd.  8,  payment  of  money,  1653. 
subd.  0,  sheriff,  1654. 
in  action  for  construction  of  will, 
1652. 

dower,  1652. 

instrument  for  payment  of  money, 
1653. 

in  mandamus  or  prohibition,  1654. 
where  order  is  necessary,  1655. 
general  rules  and  principles,  1657. 
waiver  and  laches,  1658. 

Premium  notes. 

when  statute  of  limitations  begins  to 
run  in  actions  on,  248. 

Presence. 

of  party  at  trial,  a  right,  1991. 

Presentment  of  note  or  draft. 

proof  of,  1935  to  1938. 

Presumption. 

of  death,  1823  to  1825. 

of  payment  of  judgment,  155  to  158. 

on  appeal  in  favor  of  judgment,  2792. 

Principal. 

pleadings  in  action  upon  bond  for  prin- 
cipal and  interest,  572. 

Printing. 

of  case  on  appeal,  2734. 
allowing  disbursements  for,  4831. 

Prisoner. 

how  kept,  58. 

limit  to  confinement,  58. 

conveyance  of,  through  another  county, 

60. 
arrested  by  coroner,  where  confined,  75. 

entitled  to  liberties,  75. 
when  removed  to  hospital,  61. 
service  of  papers  on,  61. 
of  United  States,  62. 
on  jail  liberties,  62. 
when  removed  to  another  jail,  62. 
what  is  escape  of,  66. 
indicted,  ordered  produced,  68. 
committed  for  contempt,  68. 
examination  of,  before  trial,  1897. 

See  Sheriff;  Escape;  Arrest; 

Execution    against    person; 

Jail. 

Private  statute. 

how  pleaded,  920. 

Privilege. 

from  arrest,  1134  to  1136. 

from  testifying,  of  attorney,   1807. 

physician,  1799. 

clergyman,  1798. 


Privileged  communication. 

attorney  not  to  disclose,  1807  to  1814. 
See  also  Evidence. 

Privileged  statements. 

in  libel  and  slander,  990,  991. 
Prize. 

jurisdiction  of  State  courts  in  matters 
affecting,  16. 
Probate  of  heirship,  4147,  4148. 

when  and  to  whom  heirs  may  apply  to 

establish  heirship,  4147. 
citation,  who  may  appear,  4147. 
if    contest,    petition    to   be    dismissed, 

facts  to  be  ascertained,  4147. 
decree   to   be   recorded,   effect  thereof, 

4148. 
petition  to  vacate  or  modify,  4148. 
decree,  when  to  be  vacated  or  modified, 
4148. 
Probate  of  wills,  4001  to  4142. 
who  may  propound  a  will,  4002. 
withdrawal,  4003. 
Citations;  who  must  be  cited  to  appear, 
4003  to  4005. 
contents,  4005.  < 

executor  must  be  cited,  4003. 
persons  not  cited  may  appear,  4005. 
Witnesses  examined,  proof  required,  4007. 
practice  in  probate  proceedings,  4013. 
production    of    subscribing    witnesses, 

4010. 
who  is  subscribing  witness,  4010. 

other  witnesses,  4011. 
legacy  to  witness,  4012. 
procedure  and  effect  of  producing  wit- 
nesses, 4011. 
necessary    proof    generally    considered, 
4014. 
evidence  admissible,  4012. 
proof  in  supreme  court,  4010. 
photographing  will,  4014. 
presumption  of  death,  4014. 
subpoena  for  will,  4013. 
substantial  compliance  with  statute, 
4015. 

deaf  and  dumb,  4016. 
blind,  4017. 

signed  with  mark,  4017. 
burden  and  order  of  proof,  4015. 
formalities  required,  4015. 
indefinite   recollection    of    witnesses, 
4019. 

disagreement  of  subscribing  wit- 
nesses, 4019. 

non-recollection  of  one  subscribing 
witness,  4020. 

denial  by  both  subscribing  witnesses, 

4021. 
declarations   of   subscribing  witness, 

4021. 

witnesses,  4018. 
absent  witnesses,  4044. 
witness  to  will  not  disqualified,  3930. 
the  proof,  4018. 
handwriting,     when     proof     of,  4022, 

4044. 
acknowledgment,  4022  to  4028. 
held  good,  4024. 

insufficient,  4026. 
jury  required,  4028. 
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Probate  of  wills — oontinued. 
publication,  4028  to  4034. 

general  principles,  4028. 

sufficient,  4031. 

insufficient,  4032. 

republication,  4033. 
attestation,  4034  to  4038. 

attestation  clause  and  its  effect,  4036. 
signing,  4038  to  4043. 

mode  of,  4039. 

place  of,  4040. 
lost  or  destroyed  will,  4046  to  4049. 
surrogate  to  be  satisfied,  what  inquired 
into,  4049. 
powers  of  surrogate  on  application  for 
probate,  4049  to  4065. 
When  will    to    be   admitted   to   probate, 

4065. 
Testamentary  capacity,  4057  to  4074. 
burden  of  proof,  4060. 
opinions  of  witnesses,  4061. 
general  principles  as  to  capacity,  4062. 
insanity,  4065. 
drunkenness,  4068. 
capacity  proved,  4069. 

insufficient,  4071. 

jury  necessary,  4073. 
Undue  influence,  4074  to  4094. 
burden  of  proof,  4074,  4075. 
what  is  undue  influence,  4075. 
must  be  proved,  4078. 
beneficiary  as  showing,  4082. 
priest,  as  beneficiary,  4085. 
physician,  4085. 
mistress,  4086. 

testator's  attorney  as  beneficiary,  4083. 
beneficiary  procuring  draftsman,  4084. 
terms  of  will  as  to  family,  etc.,  4080. 
undue  influence  not  proved,  4087. 

proved,  4090. 
Revocation  of  will,  4094  to  4103. 
cancellation,  4094  to  4097. 
obliteration,  4097. 
alterations,  4097. 

destruction  by  insane  person,  4098. 
revocation  by  will  or  codicil,  4098. 
by  deed,  4099. 

change  in  property,  4100. 

marriage,  4101. 

birth  of  child,  4102. 
Construction  and  validity   of  provisions 
of  will,  4103  to  4126. 
general  rules  and  principles,  4103. 
subject-matter,  and  who  takes,  4109. 
gift  to  executor,  4111. 
designation  of  legatee,  4112. 
life  insurance,  4112. 
gift  to  corporation,  4112. 

unincorporated  body,  4112. 

charitable  society,  4113. 
miscellaneous    cases    of    construction, 

4114. 
who  may  question  validity,  4115. 
rule  of  construction,  4115. 
unnatural  disposition,  4115. 
partial  invalidity,  4115. 
public  policy,  4116. 
gift  absolute  in  form,  4116. 
to  hospital,  4116. 
to  executors,  4116. 
accumulation,  4116. 


Probate  of  wills — oontinued. 
repugnancy,  4116. 

corporations,  bequests  and   devises  to, 
4117. 
act  of  1848,  ch.  319,  4117. 
act  of  1860,  ch.  360,  4119. 
foreign  corporations,  4121. 
religious  order,  4120. 
church,  4121. 
trusts,  4122. 
unincorporated  institutions,  4112. 
town,  4123. 
burial  plot,  4121. 
masses,  4120. 
pepetuity,  4121. 
recital,  4122. 

conditions  against  contest,  4123. 
foreign   will,  4126,  4198. 
action  to  determine  as  to  validity  of, 
4143. 
Decree  upon  decision,  4126. 

effect  of  decree  admitting  will,  4126. 
Record  of  will,  in  evidence,  4126. 

recording   wills,    proved    elsewhere  in 

State,  4127. 
record     of     certain     wills     heretofore 

proved,  4127. 
record    of    wills    proved    before    1785, 

A.D.,  4127. 
index  and  fees,  4128. 
when  wills  returned  after  probate,  and 

to   whom,   4128. 
Letters   testamentary,   when   may  be   is- 
sued; objections,  4128. 
withholding  letters,  -4129. 
effect  of  appeal  on  decree  for  probate, 

3971. 
surrogate    to    inquire    into    objections, 
4129. 

See  Letters. 
Bond,  when  required,  4129  to  4131. 
adequate  security,  4130. 
improvidence,  4131. 
non-residence,  4131. 
the  bond,  4131. 

executor  or   administrator   to  qualify, 
4141. 
Renunciation,    by    executor;     retraction, 

4131. 
executor  selected  under  a  power,  4132. 

objection  to,  4133. 
exclusion  of  executor  failing  to  qualify  or 

renounce,  4133. 
WiU   annewed,   letters  of  administration 
with;  when  and  to  whom,  4134  to 
4140. 
when    appointment    made    or    refused, 

4135. 
on  whose  application,  4136. 
notice,  4136. 
who  appointed,  4136. 
powers,  4138. 
renunciation    or     exclusion    of    persons 
having  prior  ri^ht,  4141. 

See  also  Will,  action  to  estab- 
lish   or    impeach;    Foreign 
wills;  Letters  testamentary. 
proceedings     for     conclusive     probate, 
4142. 

See  Revocation  of  letters. 
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Proceedings. 

not  affected  by  adjournment  or  failure 

of  term,  23. 
in  New  York  continued  before  another 

judge,  21. 
in  case  not  provided  for,  2. 
special.    See  Special  proceedings. 

Process. 

powers  of  courts  of  record  to  devise,  18. 

to  be  in  English,  19. 

form  of,  19. 

provision  as  to  return  of,  19. 

to  be  subscribed  and  indorsed,  20. 

what  errors  do  not  vitiate,  20. 

defects  in,  cured  or  disregarded,  1455. 

remains   valid  during  adjournment  or 

change  in  place  of  holding  court, 

23. 
void,  a  defense  to  an  action  for  escape, 

67. 
not  impaired  by  removal  from  county 

court  to  supreme  court,  131. 
county  court  may  send  its  process  to 

any  county,  132. 
complaint    in    actions    for    abuse    of, 

567. 
when  not  to  be  amended  without  order, 

1535. 

See  also  Mandates, 
Production. 

of  documents,   chattels,   etc.,  on  trial, 

2027. 
effect  of  refusal  to  produce,  2028. 
effect  at  trial  of  want  of  notice  to  pro- 
duce, 2028. 

See  also  Books;  Subpoena. 

Professional  books. 

exempt  from  levy  and  sale  under  exe- 
cution,  2873. 
Prohibition,  3580  to  3587. 

kinds  of  writ,  how  granted,  3580. 
scope  of  the  writ,  3580. 
discretionary,  3583. 
when  writ  granted  or  refused,  3583. 
summary  proceedings  to  recover  land, 
3584. 

special   term,   where  writ  granted   at, 
3584. 

app.  div.,  where  writ  granted  at,  3584. 

alternative  writ  to  issue  first,  3584. 

when  writ  returnable,  how  served,  3585. 

absolute  writ  to  issue,   unless   return 
made,  3585. 

motion  to  quash,  3585. 

return  by  party,  adopting  judge's  re- 
turn, 3586. 

proceedings  after  return,  trial,  3586. 

final  order,  3586. 

costs,  3586. 

appeals,  2630,  3586. 

stay    of    proceedings,    enlargement    of 
time,  3587. 

preference  in  hearing  writ  of,  1654. 

extends  time  to  begin  action,  219. 

appeal  to  court  of  appeals  cannot  be 
prevented  by  writ  of,  2543. 

Promise. 

when  need  not  be  specifically  alleged, 

503. 
to  bar  statute  of  limitations,   192  to 
107. 


Promissory  note. 

within  what  time  action  upon  to  be 

brought,  248. 
payment  on,  effect  of,  upon  statute  of 

limitations,  201  to  207. 
complaint  in  actions  upon,  543  to  549. 
holder  of,  the  party  in  interest  to  sue, 

386,  387. 
defense  that  plaintiff  not  the  real  party 

in  interest,  788. 
allegations   of   ownership  of,  in    com- 
plaint, 548. 
corporation,  action  against,  3318. 
counterclaims,  856. 
admissions  in  pleadings  as  to,  907. 
averring  presentment,  etc.,  974. 
frivolous  pleadings  as  to,  1007,  1010. 
pleading  payment  by,  in  answer,  794. 
action  upon  lost  negotiable  paper,  3443, 

3444. 
immaterial  variances  in  actions  upon, 

1027. 
irrelevant  defenses,  1075. 
attachment  of,  1350,  1351. 
proof  of  presentment  by  notary,  1935 

to  1938. 
reference  in  action  on,  2310. 
judgment  in  action  on,  2403. 
confession    of    judgment    upon,    2488, 

2490. 
levy  upon,  under  execution,  2892. 

Promoters. 

pleadings  in  actions  against,  566. 

Proof. 

of  service  of  summons,  292. 

what  deemed  a  failure  of  proof,  1030  to 

1036. 
conforming  pleading  to  proof  at  trial, 

1490. 

See  also  Evidence. 

Property. 

"injury  to  property,"  defined,  4908. 
uniting  causes  of  action  for  injuries  to 

person  and,  684. 
deposit,    delivery,    and    conveyance   of, 

by  order  of  court,  1453. 

Protest. 

notary's  certificate  of,  when  evidence, 
1935  to  1938. 

Provisional  remedy. 

what  is  a,  under  §  416,  258. 

first     provisional     remedy     controls, 
258. 
when  double  allowed,  1453. 
when  motions  to  vacate  must  be  de- 
cided,  1453,  1454. 

See  Arrest j   Attachment;  In- 
junction; Receiver,  etc 

Public  administrator. 

entitled  to  administer,  before  creditors, 

4149. 
citation  to,  on  application  for  letters 

of  administration,  4157. 
In  Kings  county,  4166. 

provisions    for    New    York   and    other 

counties  applied  to,  4167. 
In  other  counties. 
county  treasurer  is,  ex  officio,  4164. 
in  what  cases  to  administer,  4164, 
bond  of,  4165. 
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Public  administrator — continued. 
when  powers  of,  cease,  4165. 

See  Decedents*  estates;  Exec- 
utora  and  administrators; 
Letters  of  administration; 
Surrogate's  courts;  WW. 

Publication. 

when  order  for  service  of  summons  by, 
made,  297,  298. 

papers  on  which  order  for,  made,  300, 
305. 

of  summons  in  N.  Y.  city  court,  4685. 

the  cause  of  action*  303. 

how  jurisdiction  to  make  order  ob- 
tained, 304. 

what  must  appear,  305  to  300. 

by  whom  order  for,  made,  310,  312. 

contents  of  order  for,  310,  312. 

compliance   with  order  for,   314. 

when  service  must  commence,  315. 

when  service  complete,  315. 

time  of,  315 

death  pending,  316. 

notice  upon,  317. 

papers  to  be  filed  on,  318. 

proof  of,  318,  1039. 

judgment  on  service  by,  2438. 

effect  of,  319. 

defendant  let  in  on  service  by,  318. 

restitution  after  service  bv,  318. 

service  by,  to  avoid  statute  of  limita- 
tions, 212. 

where  no  paper  in  county,  1729. 

how  provisions  as  to,  construed,  4907. 
terms  of  city  court  of  New  York,  119. 

in  citv  court  of  New  York,  4685. 

in  attachment,   1333. 

when  judgment  by,  enforceable  only 
against  attached  property,  1399. 

application  for  judgment  in  case  of 
service  by,  2438. 

of  citation  and  notice,  how  to  be  made, 
3919,  3927. 

of  notice  to  creditors  in  partition, 
3020. 

of  application  for  money  in  court  in 
partition,  3022. 

of  notice  of  execution  of  writ  in  assess- 
ment of  damages,  3588. 

of  notice  to  creditors  by  temporary  ad- 
ministrator, 4173. 

of  orders  to  creditors,  1646. 

of  notice  in  foreclosure,  by  advertise- 
ment, 3779. 

of  notice,  how  time  for,  computed,  1646. 

in  paper  printed  at  Albany,  where  pub- 
lisher in  county  refuses  to  publish, 
4877. 

affidavit  of   printer   as  to,    1939. 

fees  of  publishers,  4897. 

rules  of  construction  applicable  to, 
4907. 

of  will,  4028  to  4034. 

See  Probate  of  wills;  Stats 
paper. 

Public  nuisance. 

■    who  may  unite  as  parties  plaintiff  in 
action  to  remove,  333. 
pleadings  in  actions  for,  522. 
See  also  Nuisance. 


Public  officer. 

injunctions  against,  1194. 

attachment     against,     for     peculation, 
1331. 

attaching  salary  of,  1348. 

death  or  removal  of,  not  affect  pending 
action,   1594. 

certificates  by,  when  evidence,  1935. 

actions  by  and  against,  3458  to  3462. 

execution,  when  not  to  issue  against, 
3462. 

for  verification,  911. 

when  need  not  give  security,  3488. 

action  by  people  for  public  funds  mis- 
appropriated, 3483  to  3485. 

other  actions  may  be  stayed,  3484. 

actions    by    people    in    foreign    courts, 
3484. 

damages,  when  vest  in  people,  3484. 

limitation  of  action,  3484. 

ultimate  disposition  of  recovery,  3485. 

petition  by  claimants  to  recovery,  3485. 

attorney-general,  duty  of,  to  sue,  3485. 
See  also  Official  bonds. 
Public  property. 

actions  for  misappropriation  of,  3483  to 
3485. 
Public  prosecutor. 

See  District-attorney. 
Public  records. 

officers  to  search  and  certify,  1954. 
Purchase. 

by  trustees,  4456. 
Purchase-money. 

statute  of  limitations  applicable  to  ac- 
tions to  enforce  lien  of,  169. 

pleadings  in  action  to  foreclose  lien  for, 
525. 

Purchase-money  judgment,  2874. 

See    Execution    against   prop- 
erty. 
Purchase-money  mortgage. 

preference  of,  over  previous  judgment, 
2471. 
Purchaser. 

at  execution  sale  of  realty,  2908. 
at   sales  of  real  property,  rights  and 
duties,  3185. 

See    Execution    against   prop- 
erty. 
pending  action,  liability  of,  3192. 
See  Sale. 
Queens  County. 

subpoena  of  city  court  of  New  York  can 
be  served  in,  122. 

Quia  timet. 

complaint  in  suit  for,  645. 
Quo  warranto,  3471  to  3480. 
writ  of,  abolished,  3487. 
when  maintained,  3471. 
general  rules  and  principles,  3472. 
remedy  exclusive,  3473. 
attorney-general,  powers  of,  3474. 

discretion  absolute,  3474. 
action,  when  lies,  3474. 

to  be  in  name  of  people,  3487. 
relator  joined,  3487. 
pleadings  and  proof,  3475,  3476. 
injunction,  3476. 
proceedings  where  relator  joins;  arrest, 
3476. 
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Quo  warranto — continued, 

action  triable  by  jury,  1969,  3477. 

place  of  trial,  2146. 

assumption  of  office  after  judgment; 
demand  of  books,  3477. 

books  and  papers,  proceedings  to  com- 
pel delivery  of,  3478. 

damages  recovered  by  action,  3478. 

several  claimants,  one  action  against, 
3479. 

injunction,  when  granted,  3479. 

final  judgment  for  office,  3479. 

costs  against  people,  3487. 

■  against  corporations  and  usurpers, 
3488. 

appeal,  3476. 

Railroad. 

jurisdiction  of  county  courts  as  to  sub- 
scriptions of  municipal  corpora- 
tions to,   128. 

injunctions    to    restrain    building    of, 
1182. 
operation,  1183. 

elevated  railroad,  1183. 

Railroad  bond. 

complaint  on,  572. 

Railroad  corporation. 

what  to  be  deemed  residence  of,  2147. 
See  also  Receiver  of  corpora* 
Hon. 
Reading. 

pleadings  to  jury,  2008. 

Real  property. 

defined,  3915. 

what  leasehold  property  included,  2904. 
under  condemnation  law,  4916. 
"distinct  parcel"  defined,  4908. 

courts,  jurisdiction  of  State,  over  for- 
eign real  estate,  11,  12,  16. 
supreme  court  over,  90. 
county    courts    over    real    estate    in 
State,  127. 

infants,  power  of  supreme  court  over 
real  estate,  90. 

equity  powers  of  county  courts,  as  to 
sale  of,  127. 

religious  societies,  power  of  supreme 
court  over,  91. 

parties  plaintiff  in  actions  relative  to, 
360  to  363. 

complaint  in  actions  relating  to,  518  to 
525. 

counterclaims  in  actions  relating  to, 
856. 

uniting  causes  of  action  in  suits  rela- 
tive to,  677,  684. 

answers  in  actions  affecting,  803,  812. 

what  interest  in,  may  be  attached, 
1349. 

how  attached,  1351  to  1353. 

cancelling  notice  attaching,  1403. 

receivers,  who  may  hold,  1453. 

actions  affecting,  where  to  be  tried, 
2137. 

allowance  on  sale  of,  in  surrogate's 
court,  3960. 

causes  of  action  which  may  be  united 
in  actions  affecting,  522. 

how  sold  under  judgment,  effect  of  con- 
veyance, 2458. 

security  upon  sale  by  referee,  2027. 


Real  property — continued. 

conveyance    of    particular    interest    to 
state  name  of  party,  2027. 
See  Judgments. 
sale,  redemption,  conveyance,  etc.,  un- 
der execution,  2904  to  2929. 

See  Execution    against    prop- 
erty. 
sale  of  decedent's,   for  debts   and  fu- 
neral expenses,  4410  to  4438. 
See  Decedents'  estates. 
remedies   for  failure  of  title  to   real 
property  sold  and  to  enforce  con- 
tribution, 2929  to  2931. 
action     to    compel     determination    of 

claim  to,  3126  to  3134. 
compelling  possession  of,   under  judg- 
ment, 3169. 
payment  of  taxes  on  sale  of,  3170. 
sale  and  resale  under  judgment,  3171  to 
3188. 
who  may  not  purchase  at,  3189. 
reversioner's  action  after  tenant's  de- 
fault, 3190. 
injunction  to  prevent  waste,  3190. 
survey,  where  ordered,  3191. 
purchaser,  liability  of,  pending  action, 
3192. 

infant,    action   by,   in   his   own  name, 

3192. 
of  decedent,  when  not  bound  by  judg- 
ment against  executor,  3350. 
temporary    administrator,    when    may 

control,  4174. 
powers  of  executors  and  administrators 

over,  4333. 
additional  allowance  in  certain  actions 
affecting,   4798. 

See  also  Conveyance  of  infant, 
lunatic,  idiot,  or  habitual 
drunkards  lands;  Lis  pen- 
dens; Ejectment;  Partition; 
Dower;  Waste;  Condemna- 
tion law. 

Reargument. 

in  another  department,  96. 
of  motion,  1630. 

See  also  Appeal;  Motion. 
Reasonable  time. 

pleading,  510. 

See  Complaint. 

Recalling  jury. 

practice  respecting,  2128. 

Receipt. 

to  be  given  by  sheriff  for  mandate,  53. 

Receiver. 

when  appointed,  1404  to  1419. 

general  rules  and  principles,   1182. 

before  suit  actually  begun,  1412. 

statute  controls,  1415. 
control,  1410. 
prosecuting  action,  1410. 
possession,  1410. 
counsel,  1410. 
foreign  corporation,  1411. 
foreign  receiver,  1411. 
leave  to  sue,  1411. 
order,  1411. 
partition,  1411. 
writs,  1411. 
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Receiver— continued. 
sale  of  assets,  1411. 
Cases  where  appointed,  1416  to  1418. 
supplementary     proceedings,     3852     to 

3871. 
cases  where  not  appointed,  1418,  1419. 
applicant  to  show  interest,  1414. 
renewal  of  motion,  1415. 
selection  of  receiver,   1415. 
who  may  be,  1415. 
who  not  to  be,  1416. 
successive  receivers,  1415. 
appeal     from    order    of    appointment, 
1415. 

continuance  after  judgment,  1413. 

appointment   does  not  destroy  lien  of 
execution,  2889. 

death  or  removal,  effect  on  pending  ac- 
tion, 1594. 

motions  affecting,  in  what  district  to  be 
made,  1919. 

undertaking  by  receiver,  1694. 
Rights,    powers,    duties,    and    liabilities, 
1419  to  1432. 

general  rules  and  principles,   1419. 

demurrer  to  action,   707. 

complaint,  581,   589. 

parties  plaintiff,  334. 

time  to  bring,  177. 

defendants    in    suits    against    foreign, 
365. 

complaint  describing,  459. 

counterclaim,  847. 

property  in  hands  of,  how  levied  upon 
in    attachment,    1358. 

motion  by,  to  vacate  attachment,  1383. 

when  leave  to  sue  denied,  1425. 

suits  by  foreign  receiver,  1428. 

action  upon  bond  of,  3414. 

costs  against,    1425. 

when  liable  for,  1426,  4764. 
how  paid,  4759. 

receiver's  attorney,    1421. 

continuing  business,  1422. 

discharge   and   accounting,   1424,   1432, 
1449. 

liability,   1440. 

rights,   1441. 

may    hold    real    property    subject    to 
trusts,  1453. 
Removal,  discharge,  accounts,  compensa- 
tion, 1432  to  1435. 
Receiver  of  corporation,  1435  to  1451. 

general  rules  and  principles,  1435. 

how  appointed,  1435  to  1440. 

in  what  cases,  1404,  1435  to  1440. 

notice  of  application   for  appointment 
of,  1436. 

sale  may  be  private,  1447. 

title  of  receiver,   1447,  1448. 

general    powers    and    duties,    1440    to 
1448. 

must  give  security,  1452. 

receiver's  certificates,   1441. 

liability,   1444. 

clerks,  1442. 

liability  ceases  on  removal,  1444. 

control  of  court,  1442. 

forbid  interference,  1444. 

as  to  being  bound  by  acts  of  corpora- 
tion, 1441. 


Receiver  of  corporation — continued. 
suits  by,  1446. 

collect  subscriptions  to  stock,  1447. 
foreign  receiver,  1444. 
changing  a  receiver,  1442. 
compensation,  1450. 
receiver's  accounting,  1449. 
compensation,  1450. 
removal,  1450. 
receivers  who  may  hold  real  property, 

1453. 
orders  as  to  assets  of  corporations  to  be 
made   only   in   district   where    re- 
ceiver was  appointed,  100. 

See  Corporation;  Corporation* 
domestic;  Corporation,  for- 
eign; Receiver;  Judgment- 
creditor's  action;  Foreclo- 
sure; Ejectment. 
Receiver  in  supplementary  proceedings. 
See  Supplementary  proceed- 
ings. 

Reciprocal  demands. 

the  term  defined,  181. 
Recognizance. 

not  affected  by  adjournment,  or  change 

in  place  of  holding  court,  23. 
fines   and   penalties,   how    remitted    in 

county  courts,  133. 
of  married  woman,  suits  upon,  406. 
complaint   in   actions  upon,   645. 

answer  in,  812. 
action  upon  forfeited,  3482. 
Records. 

when  not  to  be  amended  without  order, 

1535. 
how  produced  in  court,  1833,  1834. 
copies  of,  in  certain  office  presumptive 

evidence,  1941. 
of  conveyances,  when  evidence,  1944. 
of    courts    of    foreign    countries,    how 

copies  authenticated,  1950. 
of  willB,  4127. 
Recorder's  court  of  the  city  of  Oswego. 
jurisdiction  and   proceedings  of,   1492, 
4693. 
Recorder's  court  of  the  city  of  Utica. 
jurisdiction  and  proceedings  of,  4692, 
4693. 

Recording. 

affidavits  on   foreclosure  by  advertise- 
ment, 3786. 

Recoupment. 

compared  with  set-off  and  counterclaim, 
831. 
Recovery  of  real  property,  2943. 
See  Ejectment. 

Redemption  of  real  estate. 

sold  on  execution,  2915  to  2924. 
when  and  how,  2915. 
the  scheme  of  redemption,  2915. 
mode  of  redemption,  2916. 
by  whom,  2916. 
effect  of,  on  sale,  2917. 
when  creditor  may,  2917. 
sum  to  be  paid  by  creditor,  2917. 
by  another  creditor,  2918. 
sum  to  be  paid  by,  2919. 
by  other  creditors,  2919. 
when  by  creditor  alter  fifteen  months, 
2919, 
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Redemption  of  real  estate — continued. 
when  must  be  at  sheriff's  office,  2919. 
when  by  original  purchaser,  2920. 
by  creditor  under  another  judgment  or 

mortgage,  2920. 
by  one  entitled  to  redeem  a  part,  2920. 
by  owners  of  undivided  shares,  2921. 
by   creditors  with  liens  on   undivided 

shares,  2921. 
right    to,    not   affected   by    agreement. 

2921. 
to  whom  money  paid  on,  2921. 
certificate   of   satisfaction   by   creditor 

for,  2921. 
what    evidence    furnished    by    creditor 

on,  2922. 
the  person,  2922. 
the  papers,  2922. 
what  evidence  by  mortgage  creditor  on, 

2923. 
what  evidence  when  executor  or  admin- 
istrator redeems,  2923. 
papers  on  redemption  open  to  inspec- 
tion,  2924. 
to  be  filed,  2924. 
when  takes  effect,  2924. 
certificate  on   redemption,   2924. 

as  evidence,  2924,  2925. 
certificate  of,  acknowledged  and  record- 
ed, 2924. 
when  redemption  to  under-sheriff,  2928. 
successor  in  office^  2928. 
coroner,  2928. 
special  officer,  2928. 
court  may  appoint  person  to  make  deed, 

2929. 
contribution     where    part     owner    re- 
deems, 2930. 
how  contribution  enforced,  2930. 

See  Execution  against  proper- 
ty; Sale. 
Redemption. 

from  mortgage,  action  for,  3074. 
limitation  of  time  for,  158,  188. 
complaint  in,  520. 

tender  in  redemption  of  chattel,  1541. 
pledge,  action  to  redeem,  188. 
Redundant  matter. 

motion  to  strike  out,  1059  to  1077. 
rules   governing   the   motion,    1059   to 

1070. 
redundancy  defined,  1070  to  1072. 
when  stricken  out  and  when  not,  1072 
to  1077. 
Referee. 

appointment  of,  2283. 
refusing  to  serve,  2283. 
judge  not  to  be,  2284,  2349. 
qualifications  of,  2349,  2350. 
appointment  must  be  by  court,  2284. 
when  appointed  though  all  parties  ob- 
ject, 2349. 
removal  of,  2284. 
new,  2285. 
changing,  2314. 

when  no  reference  by  consent,  2286. 
may  be  more  than  one,  2351. 
may  be  appointed  on  appeal  from  sur- 
rogate's court,  3973. 
effect  of  findings,  2319. 
appointment  of  successor,  2322. 


Referee — continued. 

must  be  sworn,  2322. 

effect  of  omission  to  be  sworn,  1456. 

witnesses  subpoenaed,  2323. 

general  powers  of,  2323  to  2330. 

where  meet,  2324. 

notice  of  trial  before,  2324. 

effect  of  appearing  before,  2324. 

adjournments  by,  2324. 

taking  testimony,  2325. 

power  to  allow  amendments,  1023,  1492 
2326.  ' 

cannot  grant  leave  to  serve  supplemen- 
tal answer,  1057. 

nonsuit  by,  2327. 

cannot  issue  commission,  1912. 

cannot  disregard  evidence,  2327 

has  power  to  reopen,  2328. 

if  so,  must  give  notice,  2328. 

whether  may  order  interlocutory  judg- 
roent*,  Zo28. 

must  decide  all  questions,  2329. 
when  power  of,  ceases,  2329. 
costs,  2329. 

correcting  errors  of,  2329. 
referee  to  take  proofs,  2329 
the  report,  2315,  2344. 

WnenooJfP0rt  must  be  made,  2330  to 
2338. 

waiver,  2333. 
notice  of  election  to  end  reference  on 
failure,  2334. 

must  be  actual  deliverv,  2333,  2335. 

who  entitled  to,  2335.  " 

when  time  begins  to  run,  2333. 

time  extended,  2334. 

need  not  deliver  till  paid,  2335 
may  alter  report  till  delivered,  2335 
no  hen  after  delivery,  2336. 
testimony  to  be  signed  and  filed,  2335. 
wnen  confirmation  necessary,  2335 
fees  of,  2336,  2338. 
trial  of  questions  by,  2276. 
fees  of,  m  general,  4878. 

to  sell  real  property,  4882. 
compensation  of,  in  surrogate's  court 
3937,  3960.  ' 

See  also  Fees. 
not  ordered  paid,  2338. 
proceedings  where  there  is  more  than 
one,  2361. 

in  matrimonial  causes  certify  testimony 
and  report  to  court,  2447. 

in  condemnation  and  street  opening  pro- 
ceedings, 2349. 

what  report  upon  demurrer  must  di- 
rect judgment,  2339. 

must  state  separately  facts  and  conclu- 
sions of  law,  2341. 

award  or  deny  costs,  2341. 

sending  back  for  further  proof,  2345. 

judgment  upon,  2315,  2346. 

See  Appeal  to  court  of  appeals; 
Appeal  to  appellate  division. 
Setting  aside  report. 

petition  for  new  hearing  after  trial  of 
specific  questions  by,  2276. 

after  trial,  2272. 

on    references   other   than   the   issues. 
2274. 
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Referee — continued. 

on    claims    against    decedent's    estate, 

2274. 
all  reports  other  than  for  trial  of  issues 

must  be  confirmed,  2335. 
Exceptions. 
what  may  be  excepted  to,  2172. 
after  close  of  trial,  2174. 
must  be  within  ten  days  after  service 

of  report,  2174. 
notice    of,    inserted    in    judgment-roll, 

2174. 
when  required,  2175. 
construction  of,  2175. 
must  be  specific,  2175. 
to  whole  finding,  2176. 
what  embraced  in,  2176. 
sufficiency  of,  2176. 
time  to  serve,  2177. 
during  trial,  2178. 
how  reviewed  on  appeal,  2178,  2272  to 

2275. 
To  take  proofs,  powers  of,  2319,  2329. 
as  to  surplus  in   foreclosure,   3115  to 

3125. 

Reference. 

by  consent,  2283. 
when  and  how  made,  2283. 
none  in  certain  causes,  2286. 
compulsory,  2287  to  2290. 

examination   of   long   account,   2287, 

2290  to  2315. 
general  rules  and  principles,  2290. 
compulsory  upon  incidental  questions, 
construction     and     application     of 
section,  2315. 
report  of  referee,  general   rules  and 

principles,  2330. 
ending,  2332. 

report  of  referee  must  separately 
state  facts  found  and  conclusions 
of  law,  2341. 
construction  and  application  of  sec- 
tion prescribing  requisites  of  report, 
2341. 

what  is  long  account,  2297. 
the  motion  and  papers,  2311,  2312. 
in  actions  on  insurance  policies,  2309. 
meaning  of  provision,  2294. 
what  not  grounds  of  refusal,  2297. 
account  must  be  chief  issue,  2297. 
cases  in  which  reference  ordered,  2299 

to  2301. 
in  which  reference  refused,  2301  to 

2305. 
reference  in  various  actions,  2305  to 

2311. 
creditor's  action,  2309. 
foreclose  mechanics'  lien,  2309. 
physician's  bill,  2310. 
promissory  note,  2310. 
sales,  2310. 

specific  performance,  2310. 
splitting  claims,  2310. 
on  motion,  1615. 

power  of  attorney  to  consent  to,  38. 
interlocutory   reference   or   inquisition, 

how  reviewed,  2448. 
in  surrogates'  courts,  when  and  what 

surrogate  may  refer,  3937. 
of  part  of  issues,  2315. 


Reference — continued. 

of  incidental  questions,  2315. 

in  special  proceedings,  2316. 

in  divorce,  2316. 

to  take  an  account,  2317. 

to  ascertain  facts  on  motion,  2319. 

of    claims    against    decedents'    estates, 

4224  to  4234. 
of  questions  arising  on  motions  in  city 

court  of  New  York,  4685. 
compensation  of  referee,  2321. 
reference  to  inform  court,  1729. 
with    powers    of    clerk    or    master  in 

chancery,  1729. 
in  action  for  dower,  3056,  3059,  3062. 
in  supplementary  proceedings,  3822  to 

3824. 
on  application  to  sell,  etc.,  infant's  land, 

3746. 
in    discovery   of    death    of    life-tenant, 

3709. 
on   application   to   sell,   etc.,    lands  of 

lunatics,  etc,  3746. 
as  to  liens  in  partition,  3019. 

Reformation. 

of  instrument,  complaint  in  action  for, 
645,  646. 

answer  in  action  for,  812. 

counterclaims  in  action  for,  858. 

jury  trial  in  action  for,  1967,  1969. 
Register. 

to  make  searches,  1954. 

record  affidavits  on  foreclosure  by  ad- 
vertisement, 3786. 

fees  of,  4887. 

Relator.     See  Writs. 

Release. 

setting    up    by    supplemental    answer, 

1059. 
of  person  from  sheriff's  custody.    See 

Execution  of  mandates  against  the 

person. 

Relief. 

demand  of,  in  complaint,  512. 

equitable  complaint  in  actions  for,  619. 

uniting  demand  for  legal  and  equitable, 
678. 

demurrer  to,  688. 

prayer  for,  in  answer,  when  unneces- 
sary, 751. 

prayer  for;  amending,  1041,  1475,  1503. 

against  omissions  and  mistakes,  1522. 

judgment  granting  affirmative,   to  de- 
fendant, 2404. 

See  also  Prayer. 
Religious  societies. 

power  of  supreme  court  over  lands  of, 
91. 

Remainderman. 

action   by    for    injury   to    inheritance, 

3153. 
in  partition,  2986. 
claim  of,   in   proceedings  to  determine 

claim  to  real  property,  3132. 

Remedy. 

election  of,  as  affecting  complaint,  461 
to  466. 

Remission. 

of  fine  imposed  by  justice  of  peace  or 
court  of  special  sessions,  134. 
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Remission — continued. 

of  forfeiture  on  forfeited  recognizance, 

3463. 
in  county  court,  134. 

Remittitur. 

from  court  of  appeals,  85. 
amendments  after  filing,  1521. 
assessment  of  damages  after,  85. 

Removal. 

of  executor,  4176  to  4189. 

See  Revocation  of  letters;  Let- 
ters; Probate  of  will. 

by  supreme  court  of  actions  pending  in 
other  courts,  94. 

to  supreme  court  of  actions  commenced 
in  city  court  of  New  York,  118. 

of  action  or  special  proceeding  to  su- 
preme court  from  county  court,  131. 

of  actions  to  N.  Y.  city  court,  117. 

to  U.  S.  court,  answer  of,  sufficient  on 
demurrer,  730. 

of  cause  to  U.  S.  court,  vacating  in- 
junction order  on,   1280. 

of  actions  to  United  States  court,  ap- 
peal from  order,  2707. 

of  trustee,  counterclaims  in  action  for, 
859. 

of  receiver,  1434. 

See  Receiver. 

of  testamentary  trustee,  4472. 

of  testamentary  guardian,  4519. 

of  prisoner  out  of   State,   warrant   to 
prevent,  3519. 

of  prisoners  from  jail.     See  Jails;  Su- 
preme court. 

Removal  from  office. 

of  officer  before  whom  special  proceed- 
ings was  instituted,  24. 

Removing  property. 

allegations  as  to,  in  attachment,  1321. 

Renewal. 

of  motions,  1626,  1628. 

See  also  Reargument. 

Rent. 

receiver  of,  1429. 
action  for,  complaint  in,  529. 
frivolous,  1008. 
answer,  812. 
counterclaim,  839. 

See  also  Summary  proceedings. 

Rents  and  profits. 

included  in  damages  in  ejectment,  2953 

to  2974. 
use  of  property  set  off  against,  2964. 
in  case  of  severance  of  action,  2973. 
adjusted  in  partition,  3033. 
as  damages  in  action  against  trustee 

holding  over,  3153. 

Renunciation. 

by  executor,  4131. 

or   exclusion   of  persons   having   prior 

right  to  administration,  4141,  4157, 

4158. 
of  trust  by  testamentary  trustee,  4469, 

4470. 
by  testamentary  guardian,  4517. 
See  also  Resignation. 

Reopening  case. 

when  permitted,  2077. 

powers  of  referee  with  respect  to,  2328. 

case  in  justice's  court,  4591. 


Repairs. 

from  what  fund  executors,  etc,  to  pay, 

4332. 
powers  of  trustees  to  make,  4459. 
Replevin  in  court  of  record,  3195  to  3244. 
amendments  in,  1462. 
when  unite  causes  of  action  in,  3195. 
when  replevin  not  maintained,  3195. 
whether  cause  of  action  survives  upon 

death,  1581. 
against  whom,  3202,  3204. 
By   whom   and   when   maintained,    3197, 
3212. 
for  what  lies,  3204. 
what  is  a  conversion,  3205. 
when  demand  is  and  is  not  necessary, 

3206. 
tender,  3208. 
not  lie  if  property  has  been  returned, 

3208. 
evidence,  3208. 

recitals  in  undertaking,  3211. 
after  judgment  against  plaintiff,  3212. 
jurisdiction    before    summons    served, 

3212. 
approval  by  sheriff  of  requisition  in  re- 
plevin  is  not  provisional  remedy, 
256. 
when   plaintiff  may  require  sheriff  to 
replevy,  3212. 
second  and  subsequent  replevin,  3225. 
replevin   where  order  of  arrest  granted, 

3225. 
Plaintiffs  affidavit,  contents,  3213,  3214. 
when   affidavit  for  replevin  or  return 

may  be  made  by  agent,  3225. 
where  several  chattels  to  be  replevied, 

3215. 
where  part  only  replevied,  3215. 
plaintiff's  undertaking,  3215. 
action  upon,  3242. 
Chattels,  how  replevied;  service  of  papers 
on  defendant,  3217. 
sheriff's  liability,  3217. 
defendant  or  agent,  3218. 
process  against  deputy-sheriff,  be  deliv- 
ered to  sheriff,  74. 
in  building,  etc.,  3218. 
how  replevied  chattel  kept,  3218. 
sureties,  exception  oy  defendant  to,  3219. 

vacating  proceedings,  3219. 
defendant  reclaiming  chattel,  3219. 
Sheriff,  to  whom  to  deliver  chattel,  3221. 
penalty  for  wrong  delivery,  3222. 
delivery  of  undertaking,  etc.,  to  adverse 

party,  3222. 
claim  of  title  by  third  person,  3222. 
action  against,  by  third  person,  3224. 
indemnity  by  plaintiff  on  claim  by  third 
person,  3224. 
Sheriffs  return,  when  filed,  3226. 

compelling,  3226. 
judgment-roll,   replevin    papers,   part   of, 

3226. 
action  not  affected,  though  no  replevin, 

3226. 
abandonment  of  claim  to  part  by  plain- 
tiff, 3226. 
title,  how  stated  in  pleading,  3227. 
taking,  how  stated  m  complaint,  3228, 
amendment  of  complaint,  3231. 
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Replevin  In  court  of  record — continued. 
answer,  3232. 
Damages  when  ohattel  injured  by  defend- 
ant, 3233. 
measure  of  damages,  3233. 
depredation,  3233. 
third  person,  defense  of  title  in,  3233. 
defense  of  property  distrained  doing  dam- 
age, 3234. 
defendant  may  demand  judgment  for  re- 
turn, 3234. 
Verdict,  what  to  state,  3234. 
correcting,  323/. 
excessive  verdict,  2239. 
damages,  3235. 
assessment  of  damages,  3234. 
when  not  to  state  value,  3237. 
for  part  of  several  chattels,  3237. 
default,    ascertainment    of    damages    on, 

3238. 
Final  judgment,  contents,  docketing,  etc, 
3238. 
damage  pending  litigation,  3241. 
amendment  of  judgment,  1514,  3241. 
discontinuance,  3241. 
Execution,  contents  of,  3241. 
requisites,  2849. 

in  city  court  of  New  York,  122. 
powers  of  sheriff  under,  3241. 
action  upon  undertaking,  3242  to  3244. 
sheriff's  return  as  evidence,  3244. 
injury,  no  defense  in,  3244. 
abatement  and  revival,  1581,  3244. 
undertaking  on  appeal  to  court  of  ap- 
peals, 2671. 
complaint  on  undertaking  on,  572. 
compensation  to  sheriff,  3219. 
See  also  Execution. 

Replevin  in  municipal  court  of  New  York 
city,  etc.,  4695. 

See  Municipal  court  of  the  city 
of  New  York,  etc 

Replevin  in  justice's  court,  4554  to  4558. 
See  Justices  of  peace,  courts  of. 

Reply. 

what  to  contain,  872. 

general  rules  and  principles,  872. 

action  on  contract,  873. 

sufficiency  and  form,  873. 

when  necessary,  873. 

when  not  necessary,  876. 

when  right  to  reply  exists,  878. 

when  no  reply  needed,  875. 

when  a  reply  is  necessary,  875. 

reply  to  amended  answer,  874. 

reply  to  counterclaim,  877. 

divorce,  877. 

statute  of  limitations  set  up  in  counter- 
claim, 831. 

contents  of  reply,  876. 

effect  of,  877. 

foreclosure,  877. 

reply  inconsistent  with  complaint,  878. 

unauthorized  or  defective  reply,  remedy, 
878. 

unnecessary  reply,  878. 

when  cannot  be  struck  out  as  frivolous, 
877. 

judgment  upon  failure  to  reply,  878. 
effect  of  not  replying,  879. 
the  motion,  879. 


^teply— continued. 

when  entitled  to  judgment,  879. 
to  be  filed  after  trial  commenced  be- 
fore referee,  1030. 
cases  where  the  court  may  require  a 
reply,  879. 
when  reply  ordered,  880. 
failure  to  comply  with  order,  879. 
not  ordered,  882. 
plaintiff  cannot  apply  for  the  order, 
879. 
may  set  forth  several  avoidances,  883. 
supplemental  reply,  1051. 

See  also  Pleadings. 

Report. 

defined,  4908. 

what  is  compliance  with  order,  880. 

discretionary,  880. 

failure  to  serve,  880. 

waiver  of  right  to  order,  882. 

defects  cured  by,  1455. 

death  after,  1590. 

reviewing,  2272  to  2275. 

when  to  be  made;    result   of  failure, 

2330. 
presumption   in    favor    of,    on    appeal, 

2810. 
judgment  on,  2446. 
of  sale,  3177. 

See  also  Trial  without  jury. 
Representatives. 

in    congress,    privileged    from    arrest, 

1135. 

Representative  capacity. 

frivolous  pleadings  in  suits  in,  1011. 
Republication, 
of  will,  4033. 

See  Probate  of  wUL 

Request* 

rules  as  to  pleading  a,  495. 

See  Complaint. 
to  go  to  jury,  2086,  2087. 
for  findings  in  surrogate's  court,  3931. 
Requests  to  charge. 

practice  respecting,  2116  to  2118. 
See  fully  under  TriaL 
Res  adjudicata. 

denial  of  motion,  not,  1631. 
whether  decision  under  habeas  corpus 
is,  3509. 
Resale,  3171. 

See  Bale. 

Rescue  of  prisoner. 

sheriff  liable  for,  1158. 

Resettlement. 
of  order,  1616. 
appeal  from,  2712. 

Residence. 

defined,  3884. 

defendant's    non-residence    in    attach- 
ment, 1316  to  1318. 
in  ne  exeat,  1118,  1119. 
as  affecting  place  of  trial,  2145. 
when    married    woman    acquires,    for 
bringing  matrimonial  action,  3279. 
as   affecting   right   to   administration, 
4153. 

See  also  Foreign  wills. 
Resident. 

defined,  1118. 

jurisdiction  of  surrogate's  court  over, 
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Resignation. 

petition  to  resign  from  testamentary 

trust,  4469. 
of  testamentary  guardian,  4520. 
Resistance. 

to  service  of  attachment   or  precept, 

3501. 
to   mandate  of   justice   of  the   peace, 
4676. 
Resolutions. 

legislative,  how  proved,  1941,  1946. 
Restitution. 

upon  granting  new  trial,  2276. 
on  setting  aside  judgment,  2522. 
after  reversal  or  modification,  2586. 
after  service  by  publication,  318. 
undertaking  for,  in  service  not  personal, 

2438. 
in  certiorari  to  review,  3642. 
on  appeal  from  justice  of  the  peace, 
4626. 

See  Appeal. 
Relaxation  of  costs,  4851. 

See  Costs. 
Retraction. 

filing  of,  by  executor  desiring  to  re- 
nounce, 4131. 
Return. 

to  writs  and  process,  19. 
by  judge  out  of  office,  20. 
by  sheriff  of  execution  of  process,  53, 
271,  1663. 

See  Execution  of  mandate*. 
in  special  proceedings,  when  required  to 

be  filed,  1729. 
amending  return,  1534. 
defect  in,  cured,  1455. 
liability  for  failure  to  return,  2845. 
of  papers  served,  1663. 
of  pleading,  892. 
of  commission,  1922,  1934. 
of  execution,  2844. 

compelling  return  to  execution,  2845. 
of  State  writ,  3490. 
to  habeas,  3492,  3494,  3500,  3501. 
or  certiorari,  3499. 
of    precept    in    summary    proceedings, 

3675. 
in  lunacy,  etc,  proceedings,  3723. 
of    citation    to    testamentary    trustee, 

4443. 
by  sheriff  in  replevin,  3511. 
of  constable  in  replevin,  4555. 
to  citation  in  surrogate's  court  defined, 

3914. 
to  mandamus,  3568. 
demurrer  to,  3572. 
enlarging  time  for,  in  mandamus,  3579. 
to  writ  of  prohibition,  3584. 
to  certiorari  to  review,  3618,  3623,  3629. 
on  arrest  in  marine  cases  in  city  court 

of  New  York,  4688. 
in  justice's  court,  justice  to  wait  one 
hour  upon,  4543. 
summons,  4536. 
order  of  arrest,  4545. 
warrant  of  attachment,  4552. 
constable,  service  of  subpoena,  4584. 

in  replevin,  4555. 
commission,  4586,  4587. 
execution,  4610. 


Return — continued. 

action  against  constable  for  fail- 
ure, 4612. 
of  justice  to  appeal,  4621  to  4625. 
Reversion,     estate     in.     See     Partition; 
Waste;  Determination  of  claims  to 
real  property. 
Reversioner. 

may  maintain  action  against  trespass- 
ers, 8153. 
action  by,  after  tenant's  default,  3190. 
See  Remainderman. 
Revival  of  action,  1569. 

See    Continuance    of    action; 
Abatement. 
of  replevin  suit,  3244. 

Revocation  of  guardian's  letters. 

in  surrogate's  court,  4493. 

Revocation  of  letters  testamentary  and 
letters  of  administration. 

on  proof  of  will,  etc.,  4176. 
for  other  causes,  3986  to  3988. 
for  acts  of  executor  or  administrator 
and  other  causes,  4177. 
who  may  petition,  4180. 
improvidence,  4181. 
misconduct,  4182. 
false  statement,  4183. 
circumstances  not  affording  secur- 
ity, 4184. 
non-residence,  4184. 
no  removal  unless  he  has  qualified,  4184. 
what  cannot  be  investigated,  4185. 
no  restoring  after  removal,  4185. 
petition,  contents  of,  4185. 
citation,  when  compulsory,  4185. 

when  may  be  revoked  without,  4188. 
revocation  when  required;  when  discre- 
tionary, 4186. 
findings  necessary,  4186. 
effect  of  decree  of  removal,  4187. 
not  affect  testamentary  trusts,  4187. 
executor  or  administrator  may  apply 
for,  and  for  accounting,  4187. 
proceedings  thereupon,  4187. 
remaining  executors   or   administra- 
tors act,  4189. 
successor,  when  must  be  appoint- 
ed, 4189. 
contents    and    effect    of    decree, 

3988. 
accounting  upon,  3989. 
executor  whose  letters   revoked, 
may   petition   for   accounting, 
4286. 

See  also  Removal;  Resignation. 
Revocation  of  will,  4094  to  4102. 
Richmond  County. 

subpoena  of  city  court  of  New  York 
can  be  served  in,  122. 

Rochester. 

special  rules,  4448. 

Rochester,  municipal  court  of. 

what  provisions  apply  to,  4701. 

appeals  from,  4701. 
Rogatory  letters,  1931. 
Roman  numerals. 

use  of,  permitted  in  writs  and  process, 
19. 
Rules  of  appellate  division. 

first  department,  5054. 
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Rules  of  appellate  division — continued. 
second  department,  5058. 
third  department,  5061. 
fourth  department,  5064. 

Rules  of  court  of  appeals. 

notice,  5021. 

appellant  to  file  return;  effect  of  omis- 
sion, 5021. 

further  return  may  be  ordered,  5021. 

attorneys  and  guardians  below  to  con- 
tinue to  act,  5022. 

appellant  to  make  a  case;  its  form, 
5022. 

cases  and  points  to  be  printed;  mode  of 

printing,  5022. 
appellant  to  serve  copies  of  case;  effect 

of  his  default,  5022. 
copies  of  cases  and  points,  5022. 
statement  and  discussion  of  facts,  5023. 
criminal  causes,  5023. 
submission  and  reservation  of  causes, 

5023. 

motions  and  appeals  from  orders,  5023. 

call  of  calendar,  5023. 

time  of  argument,  5024. 

preferred  causes,  5024. 

defaults,  5024. 

remittitur,  5024. 

affirmance  by  default,  5024. 

enlarging  time;   revoking  orders,  5024. 

calendars,  5024. 

motions  for  reargument,  5025. 

admission  of  attorneys,  5025. 

Rules  of  Practice,  General. 

application  for  admission  as  attorneys, 
5030. 

papers,  where  filed;  indorsements,  5031. 

motion  papers,  to  be  specified  in  order 
and  filed;  effect  of  non-filing;  entry 
of  order,  5031. 

undertaking  and  affidavit  in  proceedings 
for  injunctions;  attachment,  order 
of  arrest  and  writ  to  be  filed,  5031. 

sureties,  justification  of  bonds  to  be  ac- 
knowledged, 5031. 

sheriff's  return,  how  compelled,  5032. 

books  to  be  kept  by  clerks  of  courts, 
5032. 

judgments,  entering  and  docketing  of, 
5032. 

change  of  attorneys,  5033. 

agreements  between  parties  or  attorneys 
to  be  in  writing,  5033. 

consents  to  payment  of  money  out  of 
court,  5033. 

order  of  arrest,  injunction,  or  attach- 
ment, 5033. 

discovery  of  books,  papers  and  docu- 
ments, 5033. 

form  of  application  for  discovery  of 
books,  5033. 

contents  of  order;  stay  of  proceedings, 
5033. 

application  for  a  subpoena  to  compel  the 
attendance  of  a  witness  to  obtain 
testimony  under  depositions  taken 
within  the  State  for  use  without 
the  State,  and  proceedings  thereon, 
5034. 

proof  of  service  of  summons  by  person 


Rules  of  Practice,  General— continued. 

other  than  sheriff,  in  divorce  cases, 
5034. 

folios  must  be  numbered;  waiver;  pa- 
pers for  court,  5035. 

service  and  settlement  of  interrogatories, 
5035. 

non-enumerated  motions;  noticing  of, 
5035. 

motions  to  strike  out  irrelevant  matter ; 
notice  of,  5035. 

affidavits  of  merits,  5036. 

affidavit  for  order  extending  time,  5036. 

ex  parte  application  to  contain  state- 
ment as  to  previous  application, 
5036. 

application  for  judgment  on  failure  to 
answer,  5036. 

orders  granted  on  petitions,  contents 
may  be  docketed,  5036. 

each  party  to  open  case;  examination 
of  witnesses  and  summing  up,  5037. 

non-suit  before  referee;  referee's  report; 
testimony  and  report  in  references 
other  than  for  trial  of  issues,  5037. 

specification  of  grounds  for  new  trial; 
settlement  of  issues;  case  or  ex- 
ceptions, when  necessary,  5037. 

cases,  exceptions,  when  served;  amend- 
ments; settlement,  etc.,  5038. 

failure  to  make  a  case,  5038. 

case  and  bill  of  exceptions;  contents; 
resettlement;  exhibits,  5038. 

neglect  to  bring  issue  of  fact  to  trial; 
causes  where  defendant  is  under  ar- 
rest preferred,  5039. 

notice  for  argument  and  of  motion;  or- 
der to  show  cause;  where  return- 
able; effect  of  order  staying  pro- 
ceedings when  made  within  ten 
days  of  trial  term;  irregularities 
to  be  stated;  judgment  by  default 
in  divorce  cases,  5039. 

enumerated  motions;  non-enumerated 
motions,  what  are;  contested  mo- 
tions, when  not  heard  at  trial  term, 
5040. 

notes  of  issue,  when  to  be  filed;  sepa- 
rate calendar  for  non-enumerated 
motions;  preferred  cases;  cases  not 
reserved;  when  passed,  place  on 
subsequent  calendars,  5040. 

enumerated  motions ;  what  papers  to  be 
furnished,  and  by  whom;  points  to 
contain  a  statement  of  facts,  5041. 

papers  to  be  furnished,  on  appeal,  by 
appellant;  printed  copies  of  case 
and  points;  appeals  from  non- 
enumerated  motions;  delegation  of 
powers,  5041. 

briefs  and  points  to  be  exchanged  by  the 
parties,  5042. 

cases  and  points,  to  be  printed  and  in- 
dexed; number  to  be  delivered  to 
the  court,  5042. 

non-enumerated  motions,  when  heard; 
default,  how  taken,  5043. 

additional  allowance,  5043. 

motion  to  amend  justice's  return  on 
appeal,  when  to  be  noticed,  5043. 

counsel,  time  allowed,  5043. 
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Rules  of  Practice,  General — continued. 

stay  of  proceedings,  for  change  of  venue ; 
affidavits,  on  motion  to  change 
venue,  5043. 

guardians  ad  litem,  5043. 

guardians  ad  litem,  duties,  compensa- 
tion; affidavit  to  entitle  guardian 
to  compensation,  5043. 

guardian,  bond  of,  before  receiving  prop- 
erty, 5044. 

general  guardian,  appointment  of,  5044. 

age  of  infant  and  amount  of  property 
to  be  ascertained  by  court,  5044. 

bond  of  general  guardian,  5044. 

sale  of  real  estate  of  infants,  lunatics, 
etc.;  contents  of  petition,  5045. 

referee's  report  on  petition  to  sell,  etc., 
5045. 

bond  of  special  guardian,  5045. 

proceeds  of  sale  must  be  brought  into 
court;  costs,  5045. 

when  proceeds  to  be  paid  to  general 
guardian;  petition  therefor,  5046. 

reference  on  failure  to  answer  on  mort- 
gage foreclosure;  judgment,  5046. 

judgment  for  sale  on  foreclosure,  what 
to  contain;  disposition  for  surplus 
money;  referee,  5046. 

Bale  of  lands  in  counties  of  New  York 
and  Kings  and  in  Buffalo  under 
judgment  or  order,  5047. 

mortgage  and  assignments  to  be  filed 
or  recorded  before  conveyance,  5047. 

application  for  surplus  moneys;  refer- 
ence; searches;  unsatisfied  liens, 
5047. 

partition  to  embrace  all  lands  in  com- 
mon, 5048. 

reference  as  to  title  of  premises,  5048. 

notice  of  stay  of  sale  in  partition  or 
foreclosure,  5048. 

order  for  payment  out  of  court;  ac- 
counts with  trust  companies;  state- 
ment; draft  to  be  countersigned  by 
justice;  what  to  be  stated  in  draft, 
5048. 

gross  sum  in  payment  of  life  estate, 
5049. 

fees  on  inquisition  of  lunacy ;  special  or- 
der of  the  court;  when  necessary 
for  payment  of  costs,  5049. 

divorce  or  separation,  action  for;  ref- 
erence on  default;  averments  in 
complaint;  plaintiff  to  be  exam- 
ined on  oath,  5049. 

divorce,  judgment  by  default,  when 
granted,  5050. 

divorce,  answer  in  action,  5050. 

legitimacy  of  children  on  divorce,  5050. 

judgment  declaring  marriage  void,  or 
granting  a  divorce,  not  to  be  bv 
default;  copy  oi  pleading  or  testi- 
mony not  to  be  furnished;  judg- 
ment to  be  entered  by  court,  5050. 

receiver  of  debtor's  estate;  powers  and 
duties;  costs,  5050. 

suits  by  receiver;  costs,  5051. 

who  may  be  referee,  and  duties,  5051. 

sequestration  of  property  of  corpora- 
tion;   where    motion    for    receiver 


Rules  of  Practice,  General — continued. 

may  be  made;  removal  of  receiver, 

5051. 
power  of   receiver   to  employ   counsel, 

5051. 
examination   of   a   party    before   trial, 

5052. 
courts  may  make  further  rules,  5052. 
practice  in  cases  no*  covered  by  these 

rules,  5052. 
annuity  table,  5053. 

Rules,  special. 

first  district,  New  York,  5067. 

trial  terms,  New  York,  5067. 

special  terms,  New  York,  5071. 

appellate  term,  New  York,  5079. 

surrogate's  court,  New  York,  5082. 

city  court  of  New  York,  5087. 

supreme  court,  Kings  county  calendar, 
5091. 

appellate  term,  second  department,  5091. 

surrogate's  court,  Kings  county,  5093. 

supreme  court,  Albany,  5097. 

supreme  court,  Utica,  5099. 

supreme  court,  Syracuse,  5100. 

supreme  court,  Rochester,  5102. 

supreme  court,  Buffalo,  5104. 

board  of  claims,  5110. 

public  service  commission,  first  district, 
5118. 

public  service  commission,  second  dis- 
trict, 5133. 

See  Tables. 

Sailors. 

residence  of,  1119. 

Salary. 

of  stenographers  in  city  court  of  New 
York,  121. 

See  also  Fees. 

statute  of  limitations  applicable  to  ac- 
tions to  recover,  167. 

when  action  to  recover  barred  by  lim- 
itations, 225. 

answer  in  action  for,  804. 

counterclaim  in  action  for,  858. 

of  public  officer,  attaching,  1348. 
whether   can   be   reached   in   supple- 
mentary proceedings,  3828,  3851. 

Sale. 

complaint  in  action  for  goods  sold  and 

delivered,  624. 
on  execution,  when  and  how  conducted, 
2861. 

See     fully     under     Execution 
against  property. 
property  exempt  from  levy  and  sale  un- 
der execution,  2862  to  2880. 
of  personal  property  under  execution, 
how  to  be  made,  2901  to  2903. 

See     fully     under     Execution 
against  property. 
of  real  property  under  execution,  2905 

to  2911. 
under  execution  in  justice's  court,  4610. 
setting  aside  on  motion,  1605. 
in  foreclosure,  partition,  or  dower,  3171 
to  3188. 
must  be  at  auction,  3171. 
when,  in  New  York,  3171. 
on  what  notice,  3173. 
postponement,  3173. 
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Sale — continued. 

terms  to  be  stated,  3174. 
parcels  sold  separately,  3175. 
order  in  which  parcels  sold,  3176. 
duties  of  officer  or  referee  on,  3172. 
report  of,  3177. 
setting  aside,  3178. 
sale  not  set  aside,  3178. 
purchaser  relieved,  3178. 
purchaser  not  relieved,  3180. 
inadequacy  of  price,  3178,  3181. 
fraud  and  suppression,  3182. 
delay  in  closing,  3182. 
other  grounds  of  setting  aside,  3183. 
motion  for  resale,  3184. 
resale,  3184. 
marketable  title,  3186. 
rights  and  duties  of  purchaser,  3185. 
who  may  bid,  3177. 
officer  making  sale  not  to  purchase, 
3189. 

except  guardian,  3189. 
agreement  not  to  bid,  3177. 
officer  to  pay  taxes,  3170. 
judgment  to  be  entered   in   county 
where  property  situated,  3171. 
of  real  estate  by  executor,  etc,  4333. 
liability  of  executor,  etc.,  for  proceeds 
of,  4343. 
Sale,  etc.,  of  decedent's  real  property, 
for  debts,  etc. 
what   property   may   be  ordered   sold, 

etc,  4410  to  4438. 
construction  and  application  of  section, 

4410. 
general  rules  and  principles,  4411   to 

4413. 
power  of  sale,  effect  of,  4414,  4415. 
petition,  when  and  by  whom  presented, 
4415. 
claimant   for    funeral   expenses   may 
present,  4415. 
the  application,  4416. 
the  time,  4417,  4418. 
creditor's  time  to  apply  extended,  4419. 
contents  of  petition,  4419  to  4421. 
proceedings  where  Borne  facts  unknown, 

4422. 
citation,    when   and   to  whom    issued, 
4422. 
to  attorney  general,  4422. 
parties,  4423. 

Hearing ;   who  may  appear;   what  con- 
tested, 4425. 
decree,  what  proof  necessary  for,  4426. 
contents  of,  4427. 
bond    to   be   filed   before   executing, 

4427. 
duty   of   executor,    etc,   to   execute, 

4427. 
effect  of  failure  to  execute,  or  file 

bond,  4427. 
execution  of,  not  affected  by  death, 

etc.,  4430. 
effect  of;  manner  of  executing,  and 
applying  proceeds,  4431. 
executor,  etc.,  to  account  for  proceeds 

of  sale,  etc.,  4431. 
title  of  purchaser  not  affected  by  cer- 
tain irregularities,  4431. 
allowance   to   creditor,   purchasing   on 
bid,  4431. 


Sale,  etc,  of  decedent's  real  property, 
for  debts,  etc— continued. 
sale,  to  be  refused  if  bond  given,  4432. 
notice  of,  to  attorney  general,  4427. 
credit  and  security  on,  4432. 
who  forbidden  to  purchase  at,  4433. 
conveyance,  purchaser,  etc.,  from  heir, 
when  not  affected  by,  4433. 
of  decedent's  interest  under  contract, 

effect  of,  4433. 
of  part  of  decedent's  interest  under 
contract,  effect  of,  4434. 
presumption   as   to   guardians,    where 

records  removed,  4434. 
surplus  money  on  foreclosure,  etc,  paid 
into  court,  4435. 
how  distributed,  4436,  4437. 
right  of  dower  to  be  considered  on  sale, 

4438. 
action  for  reimbursement,  where  assets 

subsequently  discovered,  4438. 
conveyance,  by  executor,  etc.,  to  holder 
of  decedent's  contract  to  sell,  4438, 
4439. 

See  Decedents'  estate*. 
Sale,  etc.,  of  land  of  infant,  lunatic,  idiot, 
or   habitual   drunkard.    3737   to 
3753. 

See  fully  under  Conveyance  of 
infant,  etc.,  lands. 
Sale  of  real  property. 

fees  of  referees  to  make,  4882. 
Salvage. 

jurisdiction  of  State  courts  in  matters 
affecting,  11. 

Satisfaction. 

levy   under   an   attachment    does    not 
amount  to,  1343. 

Satisfaction  of  judgment. 

when  presumed,  155. 

how  made,  2473  to  2482. 

satisfaction  piece  to  be  given,  2481. 

by  redeeming  creditor,  2922. 

clerk  to  enter  on  receipt  of  satisfied 

execution,  2482. 
vacated,  2477. 

Saturday  half  holiday. 

service  of  papers  on,  1660. 
service  of  summons  on,  278. 

Scandalous  matter. 

motion  to  strike  out,  1059,  1072. 
See  Pleadings. 

School  districts. 

suits  by  and  against,  400. 
actions  by  and  against  trustees  of,  3458 
to  3462. 

successor  substituted,  3461. 

execution  against,  3462. 

School  officers. 

costs  against,  4753. 

Scienter. 

how  pleaded,  502. 

Scire  facias. 

writ  of,  abolished,  3487. 

Seal. 

omission  of  or  use  of  wrong,  does  not 

vitiate,  20. 
certificate  to  papers  to  be  under,  1953. 
of  surrogate's  court,  3910. 
presumptive  evidence  of  consideration, 

1822. 
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Sealed  instrument. 

limitation  of  action  on,  160. 

Sealed  verdict. 

practice  respecting,  2130. 

Searcher. 

answer  in  action  against,  804. 

Searches. 

of   public  records  to  be  made  on  re- 
quest, 1954. 

Secretary  of  State. 

motions  for  mandamus  against,  where 
to  be  beard,  1619. 
judgment      vacating      letters-patent* 
transcript  sent  to,  3481. 

Security. 

on  obtaining  attachment,  1336. 

arrest,  1129  to  1132. 

injunction,  1260  to  1264. 

on  sale  of  real  estate  by  referee,  2458. 

on  appeal  to  court  of  appeals  to  perfect 
appeal,  2665  to  2668. 

to  stay  judgment  for  money,  2668  to 
2671. 

on  judgment  for  delivery  of  property, 
2671. 
for  chattels,  2671. 
directing  conveyance,  2672. 
See  also  Undertaking. 

on  judgment  for  real  property,  2672  to 
2674. 

on  appeal  to  supreme  court  from  inferior 
court,  2684. 

none  to  perfect  appeal,  2689. 

in  same  court  for  stay,  2692. 

court  may  limit  in  certain  cases  on  ap- 
peal, 2566. 

none  on  appeal  by  the  people,  2567. 
domestic  municipal  corporation,  2567. 

Security  for  costs. 

Defendant,  token  may  require,  4856. 

who  to  give,  4860. 

effect  of  giving  on  provisional  remedy, 
4861. 

no  security  from  defendants,  4861. 
causes  arising  after  action,  4861. 
plaintiffs  must  all  be  liable,  4862. 
Executors,  administrators,  trustees,  etc, 
actions  against,  4862. 

assignee  in  bankruptcy,  4865. 

receiver,  4866. 

actions  under  excise  law,  4867. 
Security    how    obtained,    order    therefor, 
4867. 

demand,  when  to  be  made,  4867. 

laches,  effect  of,  in  moving,  4868. 

costs  already  accrued,  4870. 

the  security,  4870. 
practice,  4871. 

time  of  compliance,  4872. 
Undertaking,  requisites  of,  4872. 

deposit,  4872. 

action  on  bond,  4873. 
Exception   and   justification;    notice    of, 
4873. 

allowance  of  undertaking,  4873. 
additional  security,  order  for,  4873. 
failure  to  give  security,  effect  of,  4874. 
attorney,  liability  of  for  costs,  4875. 
title    applicable   to    special    proceedings, 
4876. 


Seduction. 

arrest  for,  1108. 

justice  of  peace  no  jurisdiction  of  ac- 
tion for,  4525. 
is  a  personal  injury,  4908. 
Senators. 

in    congress,    privileged    from    arrest, 
1135. 
Separate  causes  of  action,  656  to  666. 
what  may  be  joined  in  one  complaint, 
674  to  680. 
what  may  not,  680  to  687. 
when  alleged,  661. 
when  not  alleged,  662  to  666. 

See  Pleadings;  Complaint. 

Separate  estate, 

of  married  woman,  jurisdiction  of  coun- 
ty court  over,  127. 
married  woman  may  sue  alone  for,  403. 
Separation. 

for  what  causes  action  for  maintain- 
able, 3269. 
general  rules  and  principles,  3269. 
cruel  and  inhuman  treatment,  what 

is,  3271. 
abandonment,  3273. 
inability  to  live  together,  3271. 
condonation,  3274. 
when  may  be  maintained,  3274. 

construction  and  application  of  sec- 
tion, 3274. 
complaint  in,  3276. 
answer  in,  3276. 

counterclaim,  851,  3296. 
judgment,  3277. 
judgment  on  offer,  3277. 
reference  and  trial,  3277. 
pleading  and  practice  in,  3298. 
judgment;   provision  for  plaintiff  and 
children,  3277. 
maintenance  incidental  to  separation, 
3278. 
revocation  of  judgment  of  separation, 

3278. 
alimony,  etc.,  in  action  for,  3279,  3285 

to  3296. 
security  for,  or  sequestration,  3306. 

See  as  to  alimony  and  counsel 
fee,  Divorce. 
of  jury,  2130. 

Sequestration. 

for  payment  of  alimony,  3306. 

Service. 

on  attorney  residing  in  adjoining  State, 

48. 
personal,  of  summons,  271  to  280. 
of  summons  in  informer's  action,  3416. 
of  summons  on  corporation  in  county 

courts,  130. 

See  Summons. 
by  publication,  297  to  318. 

See  also  Publication. 
of  subpoena,  1829. 
of  State  writs,  3490. 
of  habeas  corpus,  3490,  3491. 
of  certiorari  to  review,  3492. 
of  precept  in  summary  proceedings  to 

recover    possession   of    real    prop- 

erty,  3674,  3675. 
of  citation  in  surrogate's  court,  3916  to 

3929. 
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Service — continued. 

judgment  against  joint  debtors  on  serv- 
ice of  part,  3462. 
affidavit  of  service  of  notice,  1939. 

Service  of  papers  other  than  summons. 

Personal   service;    quality    and    size    of 
paper,  etc.,  1659. 

original  need  not  be  served,  1660. 

what  papers  included,  1659. 

how  service  may  be  made,  1660. 

who  is  attorney,  1659. 

attorney  *  after  judgment,   1659. 

illegal  service,  1660. 

Saturday  half  holiday,   1660. 

indorsement,   1660. 

proof  of  service,  1660. 
Other  modes  of  service,  1660. 

service  by  mail,  1661. 

postage  unpaid,  1662. 

place  of  residence,  1661. 

service  complete  on  mailing,  1661. 

should  be  unconditional  and  regular, 
1662. 

section  not  apply  to  service  on  clerk  of 
court,  1661. 

attorney  absent  from  office,  1662. 

when  office  closed,  1662. 

not  bound  to  seek  residence,  1663. 

best  service  possible,  1661. 

waiver  of  irregularity,  1663. 

return  of  paper  served,  1663. 
Three  days  to  be  added,  on  service  through 
the  post  office,  1663. 

application  of  the  section,  1664. 

when  time  begins  to  run,  1665. 
When  service  on  attorney;  when  service 
not  required,  1665. 

party  entitled  to  notice,  1665. 

person  in  custody,  1665. 

scope  of  section,  1665. 

provisional   remedies,   1665. 

amendment  of  summons,  1665. 

amended  complaint,  1665. 

service  on  attorney  of  corporation,  1665. 

discovery,  1665. 

service  of  notice  of  appeal,  1665. 

when  personal  service,   1665. 

where  name  of  deceased   person  given 
as  name  of  defendant,  1666. 
service  for  non-resident  on  clerk,  1666. 

notice  to  appellant,  1666. 
service     through     branch   post-office     in 

New  York  city,  1666. 
article  not  applicable  to  service  of  sum- 
mons, nor  to  bring  into  contempt, 
1666. 

proof  of,  of  process  to  avoid  limita- 
tions, 212. 

antedating  admission  of,  2434. 

power  of  attorney  to  admit,  38. 

of  papers  on  prisoner,  61. 

See    Justices    of    the    peace, 
courts  of. 

Services. 

actions  for,  577. 

complaint  in  actions  for,  575  to  577. 

statute  of  limitations  applicable  to  ac- 
tions for,  170. 

frivolous  pleadings  in  actions  for, 
1008. 

injunctions  restraining,  1232. 


Session  laws. 

compensation  for  publishing,  4897. 

Set-off. 

compared  with  counterclaim  and  re- 
coupment, 831. 

equitable,  829. 

stating  in  bill  of  particulars,  938. 

pleading  against  receiver,  1430. 

of  costs,  1637. 

of  judgments,  2479  to  2481. 
Setting  aside  judgments.     See  Judgment. 
Settlement  of  action. 

costs  upon,  4838. 

Settlement. 

of  accounts  of  executors,  administra- 
tors, guardians,  and  trustees.  See 
those  titles;  also,  Surrogate's 
court;  Attorneys,  lien  of. 

Several  defendants. 

who   are   necessary   parties   in   actions 
against,  367. 
Several  liability.     See  Parties. 
Severance. 

of  action,  435,  870,  87 1,  2442. 

in  partition,  3008. 

in  ejectment,  2970  to  2972. 

order  for,  871,  2405. 

effect  of,  on  offer  of  judgment,  1555. 

Sham  answer  or  defenses. 

Stricken  out,  1012  to  1018. 

counterclaims  cannot  be  stricken  out, 

1015. 
nor  demurrer,  1015. 
what  is  sham,  1014. 
answers    and     defenses     stricken    out, 

1018,  1019. 
answers  and  defenses  sustained,   1019, 

1020. 
information  and  belief,  1016. 
falsity  must  clearly  appear,   1017. 
how  shown,  1017. 
amendment   after   answer  stricken  out 

as,  1466. 
answer  is  an  appearance,  2441. 

Shareholders. 

parties  plaintiff  in  actions  by,  335. 

Sheriff. 

Duty  of,  as  to  service  and  return,  53  to 
56. 

make  return  by  mail,  53. 

false  return,  54. 

fees  of  deputy,  54. 

justification  of  levy,   54. 

bond  of  indemnity,  54. 

liability,  54. 

how  duty  enforced,  55. 

damages,  55. 

liability  for  neglect  in  special  pro- 
ceedings, 56. 

give  receipt  for  mandate,  53. 

when  execute  mandate  for  constable, 
4676. 

duty  of,  when  serving  summons,  271. 

certificate  of  service  of  summons  by, 
292. 

serve  mandate  of  N.  Y.  city  court,  122. 

duty  of,  on  arrest,  1133,  1134,  1152  to 
1167. 

duty  of,  on  attachment,  1342  to  1375, 
1396  to  1404. 

duty  of,  as  to  execution  and  sale  there- 


Reference*  are  to  Pages.     Vol.  I  end*  p.  1454;  Vol.  II  ends  p.  2838;   Vol.  Ill  end*  p.  4198.     5329 


Sheriff — continued. 

under,   2839   to  2841,  2861,   2862, 

2901   to  2903,  2892  to  2912,  2919 

to  2921,  2924  to  2929. 
duty  of,  on  replevin,  3212,  3226,  3241 

to  3244. 
as  to  talesmen,  2366. 
amending  return,  1534. 
Duty  as  to  prisoners, 

liability  for  escape,  66  to  68. 
how  kept,  58. 
limit  of  confinement,  58. 
convey  through  another  county,  60. 
deliver  papers  served  to,  61. 
permit  access  to,  for  service,  61. 
receive  U.  S.  prisoner,  62. 
when  remove,  63. 
retake  beyond  the  liberties,  66. 
order  to  produce  indicted,  68. 
Escape  from,  66  to  68. 

action  of,  on  bond  for  liberties,  70. 
judgment     against,     evidence     against 

sureties,  71. 
damages  recoverable,   72. 
when  summary  judgment  against,  71. 
when  judgment  stayed,  72. 
sheriff  a  party,  74,  75. 
Actions  by  and  against. 
actions  by,  in  a  representative  capacity, 

400. 
allegations     in     complaint     describing, 

461. 
when   must  be  personally  served  with 

summons,  277. 
complaint    in   action    by   and   against, 

582. 
answer  in  action  against,  812. 
pleadings  in  action  upon  bond  to,  575. 
when  limitation  begins  to  run  against, 

for  official  misconduct,  245. 
preference  of  action  against,  1648. 
liability  of,  for  neglect  in  executing  at- 
tachment, 1343. 

deposit  of  money  with,  on  arrest,  1156. 
Rights  and  liabilities  of. 

when    liable    as    bail;    hist    discharge, 

1158  to  1160. 
proceedings     on     recovering     judgment 

against  as  bail,  1160. 
bail  liable  to,  1160. 
duty    and    liability    of,    on     receiving 
money   or   property   in  supplemen- 
tary proceedings,  3834. 
when  sheriff  may  take  or  convey  prop- 
erty by  order  of  court,  1453. 
what  may  be  ordered  to  do  on  motion, 

1602. 
in  what  county  can  move  for  directions 

as  to  different  executions,   1619. 
payment  of  motion  costs  to,   1637. 
fees  of,  4888  to  4890. 
how  collected,  4895. 
Fees  of. 

in  attachment,   1402. 
Poundage  of. 
on  discharge  of  defendant  from  arrest, 
1151. 
Clerk  of. 

See  Jurors;  Official  bond,  ac- 
tion upon;  Replevin;  Con- 
tempt, punishment  for;  Cor- 
oner;   Execution   generally; 


Sheriff — continued. 

Execution  against  the  per* 
son;  Execution  of  mandates; 
Execution  against  property; 
Jails;  Jail  liberties. 
See  also  Arrest;  Attachment, 
Sheriff's  jury. 

practice  before  and  expenses  of,  56,  57. 
to  try  claim  of  third  person  to  prop- 
erty seized,  56. 
Ship. 

attachment  of,  1369  to  1371. 
Shipboard. 

attachment  of  goods  on,  1361. 
Shortening  time. 

for  service  of  pleadings,  892. 
as  a  condition  of  favor,  1986. 
Sickness. 

of  officer  before  whom  special  proceed- 
ing was  instituted,  24. 
Signal  office. 

records  of,  as  proof,  1948. 

Signature. 

of  attorney  in  summons,  261. 
of  defendant's  attorney  in  notice  of  ap- 
pearance, 263. 
of  judge  to  judgment,  2399. 
Signing. 

of  will,  4038  to  4043. 

See  Probate  of  wills. 
Simultaneous  provisional  remedies. 

when  not  to  be  granted,  1454. 
Sittings  of  court. 

adjournment  of  court  to  a  future  day, 

22. 
trials  elsewhere  than  at  court  house,  22. 
when  actual  session  may  be  adjourned 

to  another  place,  23. 
process  and  proceedings   remain  valid, 

23. 
trial  commenced  may  be  continued  be- 
yond term,  23. 

See  also  Courts  of  record. 
Size. 

and  quality  of  papers  regulated,  1659. 
Slander. 

pleadings  in,  977  to  993. 
how  language  set  forth,  982. 
what  is  slanderous,  989. 
as  to  plaintiff's  business,  980. 
extrinsic  facts,  981. 
damages,  996,  997. 
matter   in   justification   and   mitiga- 
tion, 985. 
justification  of  general  charge,  986. 
justification    must    be    as    broad    as 

charge,  986. 
plea  of  mitigation,  987. 
cause  of  action  and  defense,  988  to 

993. 
privilege,  990. 
what   are   mitigating    circumstances, 

988. 
evidence,  993  to  996. 
aggravation,  993. 
evidence  as  to  malice,  994. 
evidence  in  mitigation,  995. 
limitation  of  action  for,  177. 
justice  of  peace  no  jurisdiction  of,  4525. 
uniting  cause  of  action  for,   with   as- 
sault, 680. 
irrelevant  defenses  in  action  for,  1075. 
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Slander — continued. 

excessive  verdict  in,  2238. 
imputing  unchastity  to  woman,  3435. 

Slander  of  title. 

complaint  in  actions  for,  523. 


guardian  in,  4482. 

Soldiers. 

federal,  when  cannot  be  sued  in  State 

courts,  15. 
residence  of,  1119. 
when  privileged  from  arrest,  1136. 
Source  of  information. 
stating,  in  pleading,  888. 
of  agent  or  attorney  on  verifying  com- 
plaint, 917. 
Special  administrator,  4166. 

See  Administrator,  temporary. 
Special  county  Judge. 

acts  if  county  judge  is  disqualified  or 

unable  to  act,  130. 
may  allow  habeas  to  testify,  3492. 
may  issue  precept  in  summary  proceed- 
ings, 3663. 
supplementary  proceedings  before,  3801. 
when  to  act  as  surrogate,  3902. 
See  County  judge. 

Special  damage. 

pleading,  504,  765. 

See  Complaint. 
allegations  of,  added  at  trial  or  on  ap- 
peal, 1497. 

Special  deputy  clerk. 

of  the  city  court  of  New  York,  120. 

Special  guardian. 

to  conduct  defense  for  incompetent  per- 
son, 280. 

when  to  be  appointed  in  surrogate's 
court,  3923. 

Special  jury. 

mode  of  selecting,  2354  to  2357. 

Special  proceeding. 

denned,  4905,  4906. 

supplementary  proceedings,  292. 

included  in  term  "action'1  in  statute 
of  limitations,  231. 

what  are,  2833. 

what  are  not,  2835. 

when  allowed  to  recover  real  property, 
3192. 

not  affected  by  adjournment  or  change 
in  place  of  holding  court,  23. 

continued  before  substituted  officer,  25. 

liability  of  sheriff  for  neglect  in,  56. 
power  of  county  judges  in,  133. 

provisions  as  to  service  of  summons  ap- 
plicable to,  292. 

abatement,  1560. 

papers  in,  when  required  to  be  filed, 
1729. 

power  of  court  to  order  references  in, 
2316. 

costs  in,  4745. 

construction  and  application  of  pro- 
visions as  to,  4746. 

jurors'  fees  in,  4896. 

security  for  costs  in,  4875. 

appeals  from  determination  in,  2831  to 
2838. 

Special  sessions. 

remission  of  fines  imposed  by,  133. 


Special  surrogate,  3902. 

See  Surrogate. 

Special  terms. 

of  supreme  court,  powers  of,  99. 

one  judge  cannot  overrule  another  at, 

100. 
adjourned  to  chambers;  trials  thereat, 

103. 
caption  of  orders  at,  101. 
motion  for  new  trial  at,  2244  to  2275. 
hearing,  2276. 
Special  verdict.     See  Verdict. 
Specific  performance. 

within     what     time     action     for,     to 

be  brought,  188. 
who  may  be  made  defendants  in  actions 

for,  relating  to  real  estate,  360. 
complaint  in  actions  for,  523. 
answer  in  action  for,  805. 
setting    up    by    supplemental    answer, 

1059. 
jury  trial  in  action  for,  1968. 
reference  in  action  for,  2310. 
lien  of  judgment  upon  real  property  in, 

2469. 

Specific  questions. 

application  for  judgment  after  trial  of, 
2444. 
Splitting  demands,  475  to  477. 
Spoliation  of  public  property. 

actions  for,   3451. 

Squatters. 

summary  proceedings  to  remove,  3651. 

Stakeholder. 

parties    plaintiff    in     action    against, 

335. 
complaint  in  actions  to  recover  money 

from,  552. 

Stale  demand. 

application  of  statute  of  limitations  to 

action  on,  234. 
State. 

when  courts  have  jurisdiction  in  cases 

brought  by  another   State  in  the 

Union,  9. 
jurisdiction  of  State  courts  in  actions 

for  matters  arising  upon  waters  of, 

10. 
when  State  courts  have  not  jurisdiction 

in  actions  affecting,  14. 
personal  property  out  of,  jurisdiction 

of  courts  over,  17. 
power  of  supreme  court  over  real  es- 
tate situated  within  and  without 

the,  90. 
in  what  name  to  sue,  394. 
attachment  on  behalf  of,  against  public 

officer,  1331. 
no  security  required  on  appeal  by,  2567. 
actions  for  misappropriation  of  public 

property,  3483  to  3485. 
complaint  in  action  against,  591. 
time  within  which  action  upon  claims 

against  must  be  brought,  178. 
counterclaim  against*  848. 
preference    in    action    by    or   against, 

1647. 
legacy  to  unknown  person,  paid  to,  how 

obtained  by  claimant,  4408,  4409. 
See  also  Courts  of  record. 
when  statute  of  limitations  begins  to 
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State— -continued. 

run  against.    See   Limitations. 
injunction    against    officers    of,    1194, 
1254. 

State  comptroller. 

to  pay  costs  against  State,  4752. 

State  paper. 

publication   of  certain  orders,   and  in 

general,  1646. 
where    publisher     in     county    refuses, 

4877. 
where    citations    in    surrogate's    court 

no  longer  published  in,  3927. 
State  treasurer. 

duty  of,  in  ad  quod  damnum,  3589. 

State  writs. 

what  are,  3489. 

See  Habeas;  Certiorari;  Man- 
damus; Assessment  of  dam- 
ages; Prohibition. 
must  be  under  seal,  3489. 
who  apply  for,  3489. 
if  relator  joined  must  so  appear,  3490. 
who  styled  defendant,  3490. 
appearance  by  attorney,  3490. 
allowance  with  date  indorsed,  3490. 
proceedings  on,  3490. 
determination  is  a  "final  order,"  3490. 
when  returnable,  3490. 
how  served,  3490. 
when  person  concealed,  3491. 
costs  in  action  by  people  on  relation, 
4752. 
Statute. 

pleading,  498. 

provisos  in,  503. 

foreign,  499. 

how  private  pleaded,  920. 

foreign  pleaded,  920. 
complaint  in  actions  upon,  498. 
demurrer  to  complaint  in  action  for- 
bidden by,  715. 
answer  in  action  upon,  805. 
of  N.  Y.  State,  how  proved,  1941. 
of    other    States    and    countries,    bow 
proved,  1946. 
Statute  of  limitations,  136. 
See  Limitations. 

Statute  of  distribution.  See  Decedents' 
estates;  Executors  and  administra- 
tors. 

Statutory  Construction  Law. 

See  General  Construction  Law. 
Stay. 

when  not  to  exceed  twenty  days,  1622. 
general  rules  and  principles,  1623. 
court  of  appeals,  1625. 
in  what  actions,  1625. 
at  what  stage,  1624. 
successive  orders,  1625. 
extension  of  time  is  not,  1625. 
waiver  of,  1626. 
until  payment  of  costs,  1624. 
excluded!   from   time  limited   for   com- 
mencing an  action,  219. 
or    special    proceeding    from    county 
court  to  supreme  court,  131. 
on  death  or  disability  of  attorney,  49. 
in  summary  proceedings,  3699. 
after  judgment  in  foreclosure  for  in- 
stallment, 3125. 


Stay— continued. 

till  costs  of  previous  action  paid,  4793 

to  4797. 
on  non-payment  of  motion  costs,  1637. 
in  cases  of  consolidation,  1703. 
after  judgment,   1704. 
order  for  commission  not  a,  1913. 
right  to  amend  not  per  se  a,  1041. 
none    after    verdict    in    ejectment    or 

dower  without  security,   1262. 
security  on  obtaining  injunction  to  stay 

action,  1261,  1262. 

in  actions  against  sheriffs  upon  under- 
takings for  jail  liberties,  72. 

effect  of  appeal  on  decree  for  probate 
and  letters,  3971. 

decree  revoking  probate  or  letters,  etc., 
not  stayed,  3972. 

where  appeal  perfected,  is  a  stay,  3972. 

motion  for  new  trial  not  a,  2276. 
no  preparation  of  case,  2276. 

when   appeal    stays    proceedings,    2563 
to  2566. 
pending  appeal,  1622,  1624. 

upon  appeal  to  app.  div.,  2719,  2727  to 
2730. 

on  appeal  from  decision  in  special  pro- 
ceeding, 2836. 

whether  prevents  the  obtaining  of  an 
order  of  arrest,  1096. 

effect   of,   upon   levy   under  execution, 
2888. 

order     allowing,     appealable,  2712. 
See  Order. 

Stenographers. 

in  surrogates'  courts  in  New  York  and 
Kinga  counties,  3912. 
other  counties,  3913. 

duties  of,  in  surrogate's  court,  3930. 

in  city  court  of  New  York,  121. 

fees  of,  4895. 
when  taxable  as  disbursements,  4832. 

paper  upon  which  notes  of,  to  be  tran- 
scribed, regulated,  1659. 

notes   of,   treated   as   judge's  minutes, 
2277. 

Stipulation. 

attorney's  power  to  enter  into,  38,  62. 
oral  agreement  among  attorneys,  how 

enforced,  1604. 
to  try  case  elsewhere  than  at  court- 
house, 22. 
hearing  on,  at  chambers,  102. 
not  to  sue,  effect  of,  1141. 
extending  time  to  answer,  1642. 
issuing  commission  on,  1925. 
as  to  evidence,  effect  of,  2012. 
to  refer  issues,  2284. 
to  avoid  reference,  2298. 
not  to  appeal,  2535. 
effect  of,  on  motion  to  consolidate, 

1704. 
cannot  revive  judgment  barred  by  lim- 
itations, 157. 
relief  against,  on  motion,  1602. 

Stock. 

uniting  causes  of  action  relative  to  title 

to,  686. 
answer  in  action,  upon  subscription  to, 
806. 
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Stock — continued. 

attachment  of,  1349. 

officer  of  corporation  to  furnish  sheriff 
with  certificate  of  defendant's  in- 
terest in,  1358. 

Stock  broker. 

complaint  in  action  against,  583. 

Stockholders. 

statute  of  limitations  applicable  to  ac- 
tions against,  170. 

within  what  time  actions  against  by 
creditors  to  be  brought,   188. 

limitation  of  action  against  stockhold- 
ers and  directors  of  moneyed  cor- 
porations, 192. 

when  statute  of  limitations  begins  to 
run  in  actions  brought  by,  244. 

capacity  of,  to  sue,  383. 

who  may  unite  aa  parties  plaintiff  in 
actions  by,  335. 

suing  one  for  all,  376. 

uniting  causes  of  action  against  stock- 
holders and  trustees,  679. 

complaint  in  actions  by  and  against, 
560  to  563. 

answer  in  action  against.  805  to  813. 

actions  by  and  against,  563  to  567. 

interposing  counterclaim  to  creditor's 
action,  858. 

amendments  of  pleadings  in  actions 
against,  1041. 

irrelevant  allegations  in  actions  by  and 
against,  1076. 

arrests  in  actions  by,  against  directors 
and  officers,  1107. 

jury  trial  in  actions  to  enforce  liability 
of,  1966. 

compulsory  references  of  issues  in  ac- 
tions against,  2298. 

See  also  Voluntary  dissolution 
of  corporations;  Corporation. 
Strays,  4658  to  4669. 

See     Animals   straying     upon 
high  way 8. 

Street  openings. 

jurisdiction  of  supreme  court  over 
street  openings  in  New  York,  94. 

in  N.  Y.  city,  whether  special  proceed- 
ings under  §  1356,  2834. 

Streets. 

injunctions    to    prevent    encroachment 

upon,  1236. 
form  of  judgment  in  action  to  remove 
obstruction  from,  2399. 

See     also     Animals     straying 
upon   hightoays. 

Strict  foreclosure. 

practice  respecting,  3074. 

Strike. 

arrest  for  inducing  to,  1107. 

Struck  jury. 

mode  of  striking  and  procuring  a  spe- 
cial jury,  2354  to  2357. 
what  courts  may  order  special  jury  to 
be  struck,  2354. 
affidavit,  2354. 
when  granted,  2355. 
when  struck  jury  refused,  2355. 
party    obtaining    order    to    give    eight 

days  notice,  2355. 
mode  of  striking  jury,  2355,  2356. 


Struck  jury — continued. 

jurors  so  drawn  to  be  notified  to  at- 
tend, 2356. 

jury  to  be  formed  as  in  other  cases. 
2356. 
where  clerk  or  commissioner  of  juror 
is   interested,  2356. 

party  applying  for  special  jury  to  pay 
expenses,  2356. 

copy  of  order  for  foreign  jury  to  be  de- 
livered to  sheriff,  2357. 

in  New  York  and  Kings  counties,  2357. 

Subject  of  action. 

defined  with  reference  to  counterclaim, 
835. 

Subject-matter  involved. 

defined     for     purposes     of     additional 
allowance,  4815. 

Submission  of  controversy. 

controversy,    how    submitted     without 
process,  2496  to  2501. 

rules  governing,  2496. 

attorney's  authority,  2497. 

costs,  2497. 

must  be  real  controversy,  2497. 

scope  of  section,  2498. 

the  affidavit,  2499. 

who  may  submit,  2499. 

effect  of  submission,  2499. 

parties,  2499. 

names  of  parties  must  appear,  2499. 

right  to  office,  2499. 

injunction,  2499. 

appeal,  2499. 
papers  to  be  filed;  controversy  becomes 
an  action,  2499. 

parties  not  brought  in,  2500. 

no  provisional  remedy  in,  2500. 

court  must  determine,  2500. 

power  of  court,  2500. 

hearing,  a  trial,  2500. 
subsequent  proceedings  regulated,  2500. 

jurisdiction,  2500. 

as  a  motion,  2501. 

vacating  submission,  2501. 

costs,  2501,  4791. 

who   furnishes   papers,  2501. 

Submission  to  arbitration. 

as  affecting  time  limited  within  which 
to  commence  an  action,  228. 
See  Arbitration. 

Subpoena. 

general   power  of   courts  of   record   to 

issue,  18. 
service,  18. 
.  a  process,  20. 

to  attend  before  referee,  2323. 
by  judge,  1830. 

for   examination   on   commission    from 
another  State,   1830,   1831. 
arbitrator,  1831. 
board,  1831. 
committee,  1831. 
penalty  of  disobeying,    1831. 
when   witness  imprisoned,   1832. 
contents  of  warrant  for,  1832. 

to  whom  directed,  1832. 
if  arrested  to  be  discharged,  1832. 
to  witness  on  taking  deposition  for  use 
without  the  State,  1932. 
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Subpoena  from  a  court. 

service  of,  1829. 

duces  tecum,  1829. 

fees  of  witness,  1830. 

vacating  subpoena,  1830. 

vice  consul,  1830. 

penalty  for  disobedience,  1830. 

in  N.  Y.  city  court,  where  served  out  of. 
N.  Y.  city,   122. 

proof  of  service  of,  in  surrogate's  court, 
3926. 

service  of,  in  mayor's  court  of  Hudson, 
and  recorders1  courts  of  Utica  and 
Oswego,  4693. 

See  also  Habeas  corpus  ad  tes- 
tificandum. 
Subpoena  duces  tecum. 

for  will  on  application  for  probate, 
4013. 

for  books  of  corporation  or  public  of- 
fice, 1834. 

Subpoena  in  justice's  court,  4584,  4585. 

See    Justices    of     the    peace, 
courts  of. 
Subrogation. 

demand  of  surety  for,  806. 

Subscribing  witness. 

when  need  not  be  called  at  trial,  2026. 
Subscription. 

of  writs  and  process,  20. 

of  pleadings,  890. 

of  papers  in  arrest,  1133. 

parties  plaintiff  in  actions  upon,   336. 

persons  appointed  trustees  to  receive, 
are  trustees  of  an  express  trust, 
396. 

defenses  in  action  upon,  806. 

attachment  of  unpaid  subscription  to 
foreign  corporation,   1349. 

receiver  of  corporation  collecting  sub- 
scription to  stock,  1448. 

Substituted  service. 

to  avoid  limitations,  212. 
of  summons  in  attachment,  1336. 
See  Summons. 

Substitution. 

of  officer  before  whom  special  proceed- 
ing has  been  instituted,  24. 
order  for  substitution  of  attorneys,  45. 
of    new    party    to   prevent    abatement, 

1563  to  1569. 
in  case  of  death  or  transfer  of  interest, 

1563  to  1588. 
in  place  of  sheriff  on  attachment,  1403. 
of  indemnitors  on  levy,  2896  to  2898. 
of  plaintiff  in  partition,  3008. 
of    successor    in    office    of    association, 
3449. 

See    Abatement;    Continuance 

of  action. 
See  also  Attorneys  and  coun- 
sellors-at-law. 
Subway  commission. 

injunction  against,  1195. 

Suits. 

by  receivers,  1428. 

Suits  in  other  States. 

jurisdiction  of  State  courts  over,  13. 

Summary  proceedings  to  recover  posses- 
sion of  real  property, 

when  sustainable,  3653. 


Summary  proceedings  to  recover  posses- 
sion of  real  property — continued. 
practice,  3656. 
relation  of  landlord  and  tenant  must 

exist,  3658. 
general  rules  and  principles,  3652. 
demand  or  notice,  3657. 
holding  over,  3658. 
illegal  occupation,  3660. 
does  not  apply  to  violation  of  condi 
tion     except     payment     of     rent, 
3660. 
removal  of  person  holding  after  sale  on 
execution,     foreclosure,     squatters, 
etc.,  3661. 
forcible  entry  and  detainer,  3662. 
courts   and    officers    having   jurisdiction, 

3663. 
Who  can  maintain  proceedings;  contents 
of  petition,  3664. 
who  may  avail  of  the  statute,  3664. 
contents  of  petition,  3664,  3666. 
petition  must  be  verified,  3664,  3668. 
must  show  tenancy,  3668. 
possession,  3669. 
holding  over,  3670. 
rent  due,  3670. 
demand,  3670. 
the  premises,  3670. 
for  forcible  entry  and  detainer,  3671. 
affidavit,   by  whom   made,   3671. 
waiver,  3671. 
notice  to  be  shown  in  certain  cases,  3671. 
bawdy  house,  petition  in  case  of,  3672. 
Precept,    contents    of,    when    returnable, 
3673. 
in  municipal  court  of  New  York  city, 

3674. 
how  and  when  to  be  served,  3674. 
duty  of  person  to  whom  precept  is  de- 
livered,  3675. 
in  cases  of  bawdy  houses,  who  may  ap- 
pear, 3675. 
proof  of  service,  3676. 
appearance,  3676. 
answer,  form  and  contents  of,  3677. 
who  may  answer,  3677. 
default,  3677. 
burden  of  proof,  3677. 
the  answer,  3677,  3683. 
counterclaim,  3681. 
tender,  3682. 
forcible    entry    and    detainer,    issues    in, 

3682. 
transfer  of  causes  in  New  York  district 

courts,  3683. 
jury  trial,  3683. 

trial,  3684. 
drawing  jury,  3684. 
forcible  entry  and  detainer,  3685. 
adjournments,  3686. 
final  order  on  trial,  3687. 
costs,  3687. 
when  final,  3688. 
effect  of  final  order,  3688. 
amount  and  collection  of,  3688. 
Warrant  to  dispossess,  3689. 
execution  of  warrant,  3689. 
effect  of,  upon  lease,  3689. 
when  and  how  stayed,  3692. 
undertaking;  how  disposed  of,  3693. 
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Summary  proceedings  to  recover  posses- 
sion of  rem!  property— continued. 

Leasee;  when  and  how  may  redeem,  3693. 

creditor  of  lessee  may  redeem,  3694. 

rights  acquired  by  redemption,  3696. 

order    upon    redemption;    liability    of 
person  redeeming,  3695. 
Appeal;  when  and  how  taken,  3695. 

effect  of  appeal  as  stay  limited,  3696. 

to  court  of  appeals,  3696. 

warrant,  how  stayed  on,  3696. 

restitution  by  appellate  court;   action 
for  damages,  3697,  3698. 
application  of  title,  3698. 
Stay  of  proceedings,  3699. 

when     proceedings     or     warrant     re- 
strained, 3699. 

writ  of  prohibition  against,  3702. 

certiorari  to  review,  3640. 

Summing  up.  ■ 

by  counsel,  2078. 

See  Trial,  conduct  of. 

Summons. 

Civil   action   commenced    by   service    of, 
257. 
jurisdiction  as  dependent,  257. 
what  is  not  a  provisional  remedy  un- 
der §  416,  258. 
attachment,  258,  1336. 
first  provisional  remedy  controls,  258. 
service  of,  to  save  limitation,  210. 
when  an  action  is  commenced,  258. 
Contents  of,  259. 
provision  as  to  contents  of  summons 

mandatory,  259. 
name  of  court  omitted,  259. 
county,  259. 
names  of  parties,  259. 

accepted  name  may  be  used,  260. 
how  unknown  defendant  designated, 

414. 
person  not  served,  260. 
attorney's  signature  and  address,  261. 
representative    character    of*  party, 

261. 
how    public    officials    designated    in, 
3461. 
in  action  for  penalty  to  be  indorsed, 

3417. 
inscription  on,  in  matrimonial  actions, 

3312. 
summons  after  answer  of  title,  261. 
amendment,  261,  1665. 
none  of  course,  1041. 
form  of,  261. 

service  of  complaint  or  notice  with  sum- 
mons, 261. 
notice,  262. 
when    judgment   taken   without   applica- 
tion to  court,  262. 
When,  how ,  and  by  whom  served;  sher- 
iffs duty,  271. 
service  by  plaintiff,  271. 
sheriff,  271. 

in  informer's  action,  3416. 
personal    service    made   upon   a   natural 
person,  271  to  279. 
exemption  from  service,  272. 
immunity  of  witness,  272. 
service  in  divorce,  273. 
improper  service,  273. 


Summons — continued. 

service  on  wrong  party,  273. 

service  on  attorney-general,  273. 

amendment  of  complaint,  273. 

requiring  service  of  complaint,  273. 

service  on  domestic  corporation,  282. 

person  designated  for  service,  283. 

service  on  insurance  commissioner,  283. 

service  on  foreign  corporation,  286. 

service  on  managing  agent,  288. 

actual  service  necessary,  273. 

husband  and  wife,  274. 

upon  lunatics,  drunkards,  etc,  274. 
convicts,  274. 
witness,  274. 
party  attending  court,  275. 

privilege  of  non-resident,  276. 

when  sheriff  must  be  personally  served, 
277. 

place  of  service,  278. 

Sundays  and  holidays,  278. 

labor  day,  278. 
where   may   be  served   in   city   court  of 

Yonkers,  4694. 
in  city  court  of  New  York,,  served  out  of 
city  or  by  publication,  time  to  an- 
swer, 4682. 

bringing  within  jurisdiction  by  fraud, 
277. 

service  on  days  of  election  and  town 
meeting,  278. 

trick  in  service,  278. 

must  be  knowledge  that  service  is  in- 
tended, 278,  279. 

wrong  copy,  279. 

remedy  for  defective  service,  279. 
Service  on  infant  or  incompetent  person, 
279. 

special  guardian  for,  280. 
when  delivery  of  copy  to  lunatic  dispensed 

with,  281. 
resident    may    designate    person    to    be 

served  during  absence,  281. 
Personal  service  upon  domestic  corpora- 
tions, 282. 

burden  of  proof,  284. 

officer  or  director,  284. 

de  facto  officer  must  be  served,  284. 

officer  or  agent  of  corporation,  284. 

managing  agent,  284. 

foreign  corporation,  285. 

provision  constitutional,  287. 

foreign  insurance  co.,  287. 

managing  agent,  288. 

officer  within  the  State,  288. 

burden  of  proof,  288. 

officer  of  consolidated  company,  289. 

designation  of  person,  289. 

non-resident  officer,  289. 

foreign  railroad  co.,  289. 

until  dissolution,  service  may  be  made 
on  officers,  289. 

trustees  of  insolvent  corporation,  289. 

upon  whom  service  may  be  made,  289. 

upon    whom   service    cannot   be  made, 
290. 

effect  of  service,  291. 

cause  of  action,  291. 

property  in  State,  291. 

remedy  for  improper  service,  292. 
provisions  as  to  service  of  summons  ap- 
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Summons — continued. 

ply  to  special  proceedings,  292. 
Proof  of  service;  how  made,  292. 

sheriff's  certificate,  292. 

affidavit,  293. 

defendant's   refusal   to  take,   293. 

irregularity  not  waived,  293. 

judicial  notice  of  age,  293. 

admission,  293. 

certificate  or  affidavit  not   conclusive, 
293. 

service  out  of  State  gives  no  jurisdic- 
tion in  personam,  293. 

avoiding  service,  293. 

laches,  293. 

evidence  of  service,  293. 

errors",  294. 
Substituted  service  upon  a  resident,  294 
to  296. 

substituted   service,   294. 

service     by     publication     on     an    un- 
incorporated   association,   298. 

construction  and  application  of  section, 
service  by  publication,  298. 

sufficiency  of  papers  for  service  by  pub- 
lication, 300. 

order    of   publication   and   compliance, 
311,  318. 

temporary  absence,  295. 

not  applicable  to  person  whose  residence 
out  of  State  is  known,  295. 

what  must  be  shown  to  give  jurisdic- 
tion, 296. 

deposit  of  copy  of  order,  297. 

infant  defendant,  297. 

proof  to  obtain  order,  297. 

misnomer,  297. 

in  attachment,    1336. 

vacating  order,  296. 

motion  to  set  aside,  1620. 
how  order  to  direct  substituted  service  to 

be  made,  297. 
on  substituted  service,  papers  to  be  filed, 

proof  of  service,  297. 
Service  by  publication;  when  may  be  or- 
dered, 297  to  300. 

partnership  lien,  299. 

order  not  affected  by  prior  order,  299. 

non-resident  trustee,  299. 

partition,  299. 

national  bank,  300. 

intent  to  defraud  or  to  evade  suit,  300. 
papers  upon  which  order  for  publication 
may  be  made,  300. 

jurisdiction  must  appear,   302. 

who  may  object,  303. 

defects  in  papers,  303. 

foreclosure  suit,  303. 

cause  of  action,  303. 

effect  of  papers  as  giving  jurisdiction, 
304. 

complaint,  305. 

affidavits,  305. 

necessary  statements  in  affidavit,  305. 

information  and  belief,  305. 

diligence,  305. 

non-residence,  307. 

copy  by  mail,  310. 

evading  service,  310. 

property,  310. 

divorce,  310. 


Summon*— continued. 

validity  to  be  tested  by  original  papers, 
810. 

notice  of  motion  to  set  aside,  310. 
By  whom  order  to  be  made,  contents  of 
same,  310  to  315. 
presumption,  by  whom  made,  311. 
no  presumption  in  favor  of   jurisdic- 
tion, 311. 
service  oustide  of  State,  312. 
post-office  must  be  specified,   312. 
by  whom  order  made,  312. 
contents  of  same,  312. 
error  in  name,  313. 
When  publication  must  commence;  when 
service  complete,  315,  316. 
compliance  with  the  order,  314. 
variation  in  name  of  paper,  314. 
time  of  publication,  315. 
names  of  defendant,  316. 
death   pending  publication,   316. 
time  to  answer,  316. 
affidavit  of  publication,  316. 
papers  to  be  filed,  notice  added  to  sum- 
mons, 317. 
when    service    is    made    without    the 
State,  318. 
proof  of  publication  and  service,  818. 

defects   in   affidavit  of   mailing,    1457. 
when  defendant  allowed  to  defend,  318. 

effect  of  the  judgment,  319. 
dismissal  of,  for  neglect  to  serve,  1721. 
vacating  on  motion  for  want  of  jurisdic- 
tion, 1605. 
when  filing  of  papers  may  be  required, 

1728. 
in  New  York  county  must  be  filed  with 
proof    of    service    and    numbered, 
2461. 
same,  on  demand  number  must  be  fur- 
nished, 2461. 
supplemental   summons   to  be   issued  to 

new  parties,  432. 
vacating  judgment  for  errors  in,  2517. 
Summons  injustice's  court,  4532  to  4538. 
See  Justice  of  peace,  courts  of. 

Superintendent  of  poor. 

actions  by,  401. 

action,  etc.,  by,  maintainable  for  spolia- 
tion and  other  causes,  3458. 

action,  etc.,  against,  when  maintainable, 
3460. 

right  of  suit,  by  or  against  body  repre- 
sented preserved,  3460. 

action,  etc.,  by  or  against;  substitution 
of  successor,  3461. 

summons  and  papers  in,  how  entitled, 
3461. 

execution  against,  not  allowed,  3462. 

duty  of,  to  apply  for  committee  of  in- 
competent, 3716. 

Supersedeas. 

in  arrest  unless  defendant  is  charged 
in   execution,  etc.,   1147. 
See  Arrest. 

Supervisors  of  county. 

actions  by,  in  representative  capacity, 

401. 
counterclaim    by,    to    action    against 

849. 
actions  by  or  against,  3458,  3459. 
certiorari  to  review  acts,  3640. 
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Supplemental  answer,  1056,  1057. 

See  fully  under  Pleadings. 

Supplemental  complaint. 

effect  of,  on  right  to  jury  trial,  1964. 

See  fully  under  Pleadings. 
Supplemental  pleading,  1042  to  1059. 
not  a  right,  1049. 
laches  in  applying  for,  1049. 
what  contain,  1051. 
conditions  on  granting  leave,   1050. 
effect  of.   1050,   1051. 
complaint,  what  contain,  1052  to  1054. 
instances    when    allowed    and    refused, 

1054,   1055. 
parties  to,  1054. 
answer,   1056,   1057. 
demurrer   lies,    1051. 
summons  to  bring  in  new  parties,  432. 
costs,   1049. 
when  time  to  make,  cannot  be  extended, 

1645. 

See  Pleadings;  Answer;  Com- 
plaint. 

Supplemental  reply. 

when  allowed,  1051. 

Supplementary      letters     testamentary, 

4002. 

Supplementary  proceedings,  3795  to  3871. 

continuance  of,   commenced   before  an- 
other judge,  21. 

the    three    remedies    under    this    title, 
3795. 
two  of  them  pursued  simultaneously, 
3795. 

nature  of  the  remedies;  how  orders  re- 
viewed, 3796. 

extent     and     application     of     remedy, 
3796. 

general  rules  and  principles,  3797,  3804. 

alimdny,  3799. 

corporation,  3799. 

before  what  judge,  3801. 

examination    of    third    person,    general 
rules  and  principles,  3817. 

contempt;  general  rules  and  principles, 
3838. 

receiver's  title,  general  rules  and  prin- 
ciples, 3858. 
appeal,  3799. 

what  judge  may  entertain  proceedings, 
3801. 
who  may  make  the  order,  3802. 
whether  statute  of  limitations   is  appli- 
cable, 166. 
Order  for  examination  of  debtor  after  ex- 
ecution returned,  3804. 

limitation  of  time,  3804,  3806. 

execution    must    have    been    returned, 
3807. 

two  executions,  3808. 

to  what  judgments  applicable,  3808. 

who  may  have  the  remedy,  3808. 

jurisdiction,  3809. 

affidavit,  3809  to  3812. 

order,  3812. 

where  to  appear,  3812. 

second  order,  3813. 

double  orders,  3813. 

other    remedies    concurrently,    3814. 

objecting  to  order,  3814. 

what  objections  may  be  taken,  3814. 


Supplementary  proceedings — continued. 

waiver  by  appearance,  3815. 

vacating  order,  3815. 

effect  of  appeal,  3815,  3821. 

proceedings  under  the  order,  3815. 
order  to  examine  debtor  before  execution 

returned,  3815. 
Arrest;  when,  instead  of  order,  3816. 

after  order  for  examination,  3816. 

vacating  or  modifying  warrant,  3817. 

undertaking  on,  3817. 
Third  person,  order  to  examine,  3817. 
general  rules  and  principles,  3817. 
the  affidavit,  3819. 
notice  to  judgment-debtor,  3820. 
waiver,  3820. 
signing  deposition,  3820. 
miscellaneous,  3821. 
vacating  order,  3821. 
costs,  3821,   3837. 
second  order,  3821. 
reference;    order  may   require,   3821. 

may  be  ordered  at  any  time,  3822. 
Proceedings  on  examination,  3822. 
corporations,  how  to  attend,  3822. 
adjournments,  3823. 

the  examination,  3822. 

examination  of  witnesses,  3822. 

counsel,  3823. 

books  and  papers,  3823. 

commission,  3823. 

corrections,  3823. 

filing,  3824. 
referee  to  be  sworn,  3824. 
Delivery  of  money,  etc.,  to  sheriff  or  re- 
ceiver, 3825. 

demand  necessary,  3826. 
order  permitting  persons  indebted  to  pay 

sheriff,  3824. 
What  property  may  be  reached  or  applied, 
3826. 

earnings  and  salary,  3828,  3851. 

no  order  if  title  disputed,  3829. 

the  order,  3832. 

vacating  order  to  pay,  3832. 

lien  by  proceedings,  3832. 

judgment-debtor's    relation    to    the   or- 
der, 3833. 

effect  of  payment  under  order,  3833. 
answer  averring  payment,  813. 

appeal,  3834. 
sheriff,  duty  and  liability  of,  3834. 
money,    etc.,    how    applied    to   judgment, 
3834. 

balance  to  go  to  judgment-debtor,  3834. 
injunction  against  transfer,  3834. 
Service  of  orders,  mode  of,  3835. 

warrant,  3836. 
discontinuance   or   dismissal   of    proceed- 
ings, 3836. 
Costs,  to  judgment-creditor,   3837. 

debtor,  or  third  person,  3837. 
Disobedience  a  contempt,  3838. 

who  has  jurisdiction,  3841. 

misnomer,  3841. 

order  not  filed,  3841. 

order  waived  by  delay,  3841. 

contempt  for  not  appearing,  3841. 
for  not  answering,  3842. 

in  interference  with  property,  3842. 
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S  upplemen  tary  proceedings — con  tinued. 
m  not  complying  with  order,  3843. 
punishment  for,  3844. 

amount  of  fine,  3845. 
waiver  of  irregularities,  3845. 
appeal,  3845. 
judgment  entitling  to  supplementary  pro- 
ceedings, 3845. 
execution,  to  what  county  must  have  been 

issued,  3845. 
where  debtor  or  other  person  to  attend, 

3847. 
persons  not  excused  from  answering,  3848. 
joint    debtors,    proceedings    on    judgment 

against,  3848. 
proceedings     continued     before     another 

judge,  3840. 
what  property  not  reached,  3849. 
corporation,  3850. 
exempt  property,   3850. 
trust  property,  3850. 
earnings,  3828,  3851. 
Receiver,  when  and  how  appointed,  3852. 
irregularity,  3856. 
change  of  receiver,  3856. 
appeal,  3856. 

notice  to  other  creditors,  3857. 
only  one  receiver,  receivership  extended, 

3857. 
when  order  for  receiver  to  be  filed,  3858. 
Title  vesting  in,  3858. 
assignment,  3861. 
title  and  powers  of,  3858,  3862. 
application  of  funds,  3868. 
actions  by,  3865. 

practice  in,  3867. 
suits  against  receivers,  3868. 
title  to  personal  property,  how  relates 

back,  3868. 
clerk,  how  to  index  orders,  3870. 

recording,  3870. 
to  what  court  subject,  3870. 

Support  of  prisoners. 

See     Execution    of     mandates 
against  the  person. 

Suppressing. 

deposition,  1025  to  1020. 

Supreme  Court. 

General  jurisdiction  of,  88  to  94. 

has  the  jurisdiction  of  the  old  supreme 
court  and  court  of  chancery,  88. 

jurisdiction  under  liquor  law,  88. 

jurisdiction    in    directing    payment    of 
court  funds,  88. 

jurisdiction   of   appellate   division  and 
powers  of  justices,  94. 

effect  of  appointment  to  appellate  di- 
vision, 95. 

preference  when  title  to  public  office  in- 
volved, 96. 

power  over  inferior  jurisdiction,  89. 

equitable  jurisdiction,  89. 

in  bankruptcy,  89. 

assignment  for  creditors,  89. 

action  in  another  court,  89. 
of  infants,  90. 

power  over  infants  and   their  real  es- 
tate, 90. 
real  estate  in  the  State  and  without, 
90. 


Supreme  Court — continued. 
religious  societies,  91. 

wills,  92. 

decedents'  estates,  91. 

executor  accounting,  91. 

discharge  of  trustees,  92. 

new  trustee,  92. 

execute  trust,  93. 

attorneys,  93. 

lunatics,  93. 

proceedings  against  corporations,  93. 

action  on  award,  93. 

lunatics,  drunkards,  and  idiots,  3184. 

street  openings  in  New  York,  94. 

control  its  judgments,  93. 

incur  expense,  94. 

prevent  wrong,  94. 

powers  of  justices,  96. 

trial  at  chambers,  after  adjournment  of 
special  term,  103. 

powers  of  county  judges,  103. 

remove    action    or    special    proceeding 
from  county  court,  131. 

remove  action  commenced  in  N.  Y.  city 
court,  118. 

order  struck  jury,  2355. 

change  of  place  of  trial  of  actions  pend- 
ing in  other  courts,  94. 

when  cause  to  be  heard  in  another  de- 
partment, 96. 

acts  under  decision  of,  protected,  3481. 
General  powers  and  duties  of  justices  of, 
96  to  103. 

only  one  supreme  court,  97. 

how  functions  exercised,  97. 

powers  of  app.  div.,  97. 
as  an  appellate  court,  98. 

how  judgment  of  app.  div.  may  be  mod- 
ified, 98. 

effect  of  decisions  of  app.  div.,  98. 

orders  as  to  assets  of  corporations,  100. 

what  ordere  out  of  court  without  no- 
tice, 1621. 

powers  of  Special  Term,  99. 

one   Special   Term   overruling   another, 
100. 

at  trial  term,  101. 
What  may  and  what  may  not  be  done  by 
a  judge  at  chambers,  101  to  103. 

one  judge  overruling  another,  101. 

in  equity  cases,  101. 

authority  by  statute,  102. 

frivolous  pleading,  102. 

certiorari,  102. 

contempt,  102. 

imprisoned  debtor,  102. 

extending  time,  102. 

taxation  of  costs,  102. 

habeas  corpus,  102. 

hearing  on  stipulation,   102. 
various  matters  which  cannot  be  done  at 

chambers,   102. 
Special    terms    adjourned    to    chambers; 
trials  thereat,   103. 

cannot  adjourn  trial  of  local  action  out 
of  county,  103. 

where  motions  heard,  1617  to  1620. 

transfer    from    one   judge    to   another, 
1620. 

bv  whom  orders  made,  without  notice, 
1621. 


5338     References  are  to  Paget.     Vol.  I  ends  p.  1454;  Vol.  II  ends  p.  2888;  VoL  III  end*  p.  4198. 


Supreme  Court — continued. 

orders  in  actions  in  other  courts,  104. 
issues,  how  tried,  1981. 

See   also   Appeal   to  Supreme 
Court  from  inferior  court; 
Certiorari;    Habeas;    Man- 
damus. 
Supreme  Court  rules.     See  Rules  of  Prac- 
tice, General . 

Sureties. 

when  statute  of  limitations  begins  to 

run,    in   actions   for  and   against, 

242. 
interposing  counterclaim,  849. 
qualifications  of  bail,  1155. 
exception  to,  and  justification  of  bail, 

1155,  1156. 
in  city  court  of  New  York,  4683. 
substituting  bail  for  deposit,  1157. 
action  by  surety  or  trustee  for  costs, 

3442. 

See  also  Undertaking;  Arrest; 
Attachment;        Injunction; 
Appeals;  Jail  liberties. 
in  surrogate's   court.     See  Surrogate's 

court. 

Surety  companies. 

undertakings  of  1692. 
Surplus  proceedings,  3115  to  3124. 

See  Foreclosure  of  mortgage; 
Sale  of  decedent's  real  es- 
tate. 

Surprise. 

relief    against    judgment,    order,    or 
other  proceeding  taken  by,  1522. 
at  trial,  2040. 

motion    for   new  trial    on   ground    of, 
22*o  to  2252. 

Surrender. 

of  prisoner  by  sureties  upon  an  under- 
taking for  jail  liberties,  65. 

Surrogate. 

official  designation,  3902. 

defined,  3914. 

vacancy  or  disability,  who   to  act   in 

case  of,  3902. 
disqualification  of,  in  particular  mat- 
ter, 3903. 
in  New  York,  3903. 
proof  of  authority  of  substitute,  3904. 
when  and  how  made,  3904. 
authority,  how  superseded,  3905. 
proceedings    in    supreme    court,    regu- 
lated, 3905. 
transfer  of  proceedings  to  surrogate's 

court,  3905. 
temporary  surrogate,  when  supervisors 
to  appoint,  3905. 
compensation,  3905. 
acts  of,  where  recorded,  3906. 
not  to  act  as  counsel,  3906. 
when  disqualified  in  probate,  3906. 

objection,  when  to  be  taken,  3907. 
books  to  be  kept  by,  3907. 

how  to  be  kept;  to  be  open  to  inspec- 
tion, 3907. 
when  fee  not  to  be  charged,  3908. 
to  report  fees,  3908. 
papers  and  books  to  be  preserved,  and 

bonds  filed,  3908. 
books   for    recording    instruments    set- 
tling estates,  etc.,  3908. 
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papers  to  be  transmitted  to  secretary  of 
State,  3908. 

powers  of,  on  application  for  probate, 
4049  to  4055. 

allow  execution  against  executor,  4049 
to  4055. 

duty  on  establishment  of  will  by  ac- 
tion, 3374. 

to  search  records  and  certify,  1954. 

action  upon  bond  of,  3413. 

fees  of,  when  may  charge  and  for  what, 
3961. 

Surrogates9  courts. 

statute  of  limitations  applicable  to, 
233. 

concurrent,     jurisdiction     of     supreme 
court  with,  91. 
Jurisdiction  in  general,  3872  to  3879. 

decisions  as  to  power,  3874. 

presumption  of,  3879. 

to  ascertain  title  to  legacies,  etc.,  3879. 

not  lost  by  defect  of  records;  amend- 
ment, 3881. 

first  exercised  exclusive,  3882. 

when  exclusive,  3883. 
resident,  3884. 
non-resident,  3885. 

concurrent,  of  different  surrogates, 
3887. 

how  affected  by  locality  of  debts,  3887. 

in  new  or  altered  county,  3887. 

transfer  on  erection  or  change  of  coun- 
ty, 3888. 
Incidental  powers  of  surrogates,  3888  to 
3901. 

opening  decrees,  etc.,  3892. 

minor,  3895. 

time  of  application,  3895. 

decided  cases,  3895. 

newly  discovered  evidence,   3898. 

former  decisions,  3899 

unfinished  business,  3899. 

incidental  powers,  3900. 

wills;  application  of  chapter  to  pre- 
vious, 3901. 

transfer  of  proceedings  to  surrogate's 
court,  3905. 

court  always  to  be  open,  3909. 

surrogate,  when  must  attend,  3909. 

where  court  may  be  held,  3910. 

seal,  3910. 
Clerks  in  surrogate's  office,  3910. 

of  surrogate's  court;  his  powers,  3910. 
may  take  affidavits,  etc.,  3889,  3912. 

surrogate  liable  for  acts  of,  3912. 

chief  clerk  in  Kings  county,  3912. 

stenographers  in  New  York  and  Kings 
counties,  3912. 
other  counties,  3913. 

interpreters  in  KingB  county,  3913. 
Definitions  of  expressions  used  in  chap- 
ter, 3914,  3915. 
intestate,  3914. 

assets,  3914. 

debts,  3914. 

creditors,  3914. 

will,  3914. 

codicil,  3914. 

letters  of  administration,  3914. 
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testamentary  trustee,  3914. 
surrogate,  3914. 
judicial  settlement,  3914. 
judicially  settled,  3914. 
intermediate  account,  3914. 
upon  the  return  of  a  citation,  3914. 
person  interested,  3914. 
next  of  kin,  3915. 
real  property,  3915. 
inheritance,  3915. 
personal  property,  3915. 
Process  and  service  thereof;  appearance 
and  joinder  of  issue;  miscellaneous 
regulations    of    practice,    3916    to 
3928. 
how  executed  and  returnable,  3917. 
citation;    proceedings    to    be    begun    by, 
3917. 
limitations,  what  commencement  witfrin 

statute  of,  3917. 
to  a  class,  persons  unknown,  how  di- 
rected, 3917. 
contents  of,  when  returnable,  3918. 
service  within  the  State,  3918. 
substituted  service,  3919. 
by  publication  and  without  the  State, 
3919. 
where  residence   or  name  unknown, 

3920. 
where  and  how  order  for  publication 

made,  3920. 
time  for  service  out  of  State  or  by 
publication,  3921. 
infants,     lunatics,     corporations,     etc., 
service  upon,  3921. 
additional  service  upon,  3921. 
waiver  of  citation,  3922. 
proof  of  service  of  citation  or  subpoena, 

3926. 
publication  of  citation  and  notice,  how 
to  be  made,  3919,  3927. 
additional    service,    when    required, 
3921. 
executor  must  be  cited  on  probate,  4003. 
appearance,  how  made  and  its  effect,  3922. 
special  guardian,  when  to  be  appointed, 
3923  to  3925. 
notice  of  proceedings  to  appoint,  3925. 
pleadings,    when   written    required;    con- 
tents and  verification,   3926. 
money  and  securities  paid  into  court,  dis- 
position of,  3927. 
amendment  generally,  3928. 
Hearing;  including  trial  by  jury  and  ref- 
erence, 2275,  3929  to  3940. 
testimony   of   aged,   sick,   or   infirm  wit- 
nesses, 3929. 
stenographer's  duty,  3930. 
minutes  written  out  and  filed,  3930.  . 
how  authenticated,  3930. 
to  be  bound,  3930. 
reference  to,  on  records,  3930. 
witness  to  will  not  disqualified,  3930. 
Decision   of  surrogate  upon   trial   to  be 
filed,  3931. 
exceptions  upon  trial,  3931. 
request  for  findings,  3932. 
appeal,  what  brought  up  by,  3932. 
when  decree  reversed,  3932. 

decision;   findings;  case,  3932. 
decision  by  referee,  3933. 
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must  be  findings,  3934. 
absence  of  findings,  3934. 
irregular  findings,   3935. 

requests  for,  3934. 
what  reviewed,  3935. 
rules  governing  reversal,  3935. 
Aid,  supervision,  and  control  of  an  ex- 
ecutor  or   administrator,    4199   to 
4257. 
property  withheld,  proceedings  to  dis- 
cover, 4199. 
where  person  withholding  is  in  another 

county,  4200. 
citation  and  order,  how  served,  4202. 
who  may   act   in   surrogate's  absence, 

4202. 
examination  of  person  cited,  4202. 

additional  evidence,  4202. 
decree  awarding  possession  to  petition- 
er, 4206. 
procedure,  4203. 
what     property     ordered     delivered, 

4205. 
costs,  4206. 
Inventory;  how  executor  or  admistrator 
compelled  to  return,  4221. 
effect  of  section,  4221. 
settling  out  of  court,  4223. 
who  compel  filing,  4221. 
costs,  4222. 

how  inventory  made,  4207,  4220. 
further  inventory,  4222. 
what  included  in,  4207,  4219. 
exemption  for  widow,   etc.,  4215   to 

4219. 
return  of,  4221. 
effect  of  inventory,  4222. 
appraisers    and    appraisement,   4206. 
powers  of  surrogate  to  allow  amend- 
ment, 4222. 
discharge     from     commitment,    how 
made,  4221. 
Payment,  petition  by  creditor  or  legatee 
to  compel,  4257. 
what  debts,  4260. 
to  whom  paid,  4261. 
statute  of  limitations,  4261. 
advance  of  legacies,  4258,  4266. 
the  petition,  4261. 

hearing  and  decree;  when  petition  must 
be  dismissed,  4258. 
citation,  4261. 
must  show  assets,  4265. 
power  of  surrogate,  4269,  4270. 
may  compel  accounting,  4271. 
answer,  4262. 

effect  of  order  for  payment,  4270. 

effect  of  other  proceedings,  4268. 

decree  for  payment  of  legacy  on  security. 

4271. 
Exempt    property;    how    executor    com- 
pelled to  set  apart,  4271. 
provided  for  in  decree  on  accounting, 
4271. 
Reference;  surrogate  may  refer,  3937. 
limitation  as  to  appointment  of  referee, 

3937. 
powers    and    compensation    of    referee, 
3937,  3960. 
practice  in  New  York  city,  3937. 
Jury  trial,  when  and  where  ordered;  con- 
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tents  of  order,  3940. 
proceedings  for,  3940. 
Decrees     and     orders     and     enforcement 
thereof;   costs    and    fees,    3940   to 
3961. 
"final  order"  defined,  3940. 
"decree"  defined,  3940. 
decree  settling  account,  contents  of,  3941. 
when   decree  or  order   evidence  of  as- 
sets, 3941. 
for  money,  how  docketed ;  effect  of  dock- 
eting, 3942. 
how  enforced,  3943. 

enforcement   by    contempt   proceedings. 
3944. 
what  decrees,  3944. 
executor's  debts,  3946. 
surrogate's   discretion,    3946. 
practice,  3946. 
"order"  defined,  3947. 
how  enforced,  3947. 
Costs  upon  orders.   3947,  3948. 
how  costs  made  payable,  3948. 
who  liable,  3948. 
principles  governing,  3948. 
when  not  charged  personally,  3948. 
when  charged  personally,  3949. 
liability  not  waived,  3950. 
estate  less  than  $1,000,  3950. 
appeal,  3950. 
when   of   right;    when   to  unsuccessful 

contestant,  3951. 
awarded  by  judgment  on  appeal,  3950. 
on   trial   by  jury   of  question   of   fact, 

3951. 
when  to  executor  in  attempt  to  sustain 

will,  3951. 
to  unsuccessful  contestant  on  applica- 
tion  for  probate  or   revocation  of 
will,  3951,  3952. 
special  guardians,  3953. 
costs  of  filing  inventory,  3953. 
what  included  as;  how  fixed,  3953. 

bill  of  costs,  3954. 
amount  of,  on  trial  of  fact  and  on  ap- 
peal, 3954. 
how  fixed;  when  discretionary;  amount 
in  specified  cases,  3954. 
to  whom,  3955. 
in  what  proceedings,  3955. 
amount.  3956. 
proof,  3957. 
review,  3957. 
additional  allowance  on  trial  and  set- 
tling accounts,  3957  to  3959. 
on  sale  of  real  estate,  3960. 
commissions,  when  allowances  are  in 
lieu  of,  3960. 
appraiser,  fees  of,  3960. 
referee,  fees  of,  3937,  3960. 
witness,  fees  of,  3960. 
surrogate,  fees  of,  3961. 
Appeal,  3961  to  3979. 
who  may  appeal,  3962. 
when  one  not  a  party  may  appeal,  3963. 
from  what  appeal  may  be  taken,  3963. 
to  what  court,  3963. 
costs,  3965. 

intermediate  order,  how  reviewed,  3965. 
time    within    which    appeal    must    be 
taken,  3965. 


Surrogates'  courts — continued. 

parties,  who  must  be  made;    bringing 

in,  3966. 
how  appeal  taken,  3967. 
provisions  as  to  appeal  in  actions  ap- 
plicable, 3967. 
appeal  on  law  or  facts ;  case  when  made, 

3967. 
appeal  to  court  of  appeals,  2583. 
appeal  to  app.  div.,  2686,  2692,  2797. 
appeal  from  decision  on  probate.  2797. 
necessity  of  motion  for  new  trial,  3968. 
notice  of  appeal,  3968. 

case,  3968. 
security  to  perfect,  3968. 

necessary  where  decree  for  money  or 

property,  3969. 
for  stay  on  commitment,  3969. 
amount  of,  3970. 
how  fixed,  3970. 
increase  of,  3970. 
requisites  of  undertaking,  3970. 
how  appeal  perfected;  action  on  un- 
dertaking, 3970. 
effect  of  appeal  on  decree  for  probate 

and  letters,  3971. 
decree  revoking  probate  or  letters,  etc., 

not  stayed,  3972. 
when  appeal  perfected  is  a  stay.  3972. 
appeal;   proceedings  thereupon,  3972. 
appellate  court  reviews  facts;    further 
testimony;    appoints  referee,  3973. 
further  testimony,  3975. 
judgment  or  order  on  appeal,  3976. 
award  of  jury  trial  on  reversal  of  pro- 
bate, 3977. 
costs  on  appeal,  3979. 
Letters  testamentary,  etc.;  executors,  ad- 
ministrators, guardians,  and  testa- 
mentary trustees  generally,  3980  to 
4000. 
letters,  requisites  of,  3980. 

how  far   conclusive   evidence   of  au 

thority,  3980. 
priority  among,  3981. 
time,  how  reckoned  upon  successive 
letters,  3981. 
oaths  of  executors,  administrators,  and 
guardians,  3982. 
Securities,  deposit  of,  to  reduce  penalty 
of  bond,  3982. 
sureties  liable  for  money,  etc.,  received 
in  any  capacity,  3983. 
when  new  bond  or  sureties  required, 

3985. 
order  for  new  bond  or  new  sureties, 

3986. 
removal  and  revocation  of  letters  for 

failure  to  give  new  bond,  3986. 
application  of  sureties  for  release  as 

to  future  breaches,  3986. 
release  of  old  sureties  on  the  giving 
of  new,  3987. 
custody    or    deposit    on    disagreement 
between   executors,    etc.,    surrogate 
to  direct,  3987. 
revocation  of  letters;   contents  and  ef- 
fect of  decree,  3988,  3989. 
successor   may   be   appointed;    powers; 

may  compel  accounting,  3989. 
executor  of  deceased  executor,  account- 
ing by,  etc.,  3989  to  3995. 
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bond  prosecuted  on  return  of  execution, 
3996  to  3999. 
successor  may  prosecute;   what  may 

be  recovered;  disposition,  3999. 
action  on  bond  when  no  successor  ap- 
pointed, 4000. 

application  of  article  to  existing  execu- 
tors, etc.,  4000. 
Various  proceedings  in. 

as  to  temporary  administrators,  4168 
to  4176. 

as  to  administrator  with  will  annexed, 
4134  to  4142. 

as  to  ancillary  letters  testamentary, 
etc.,  4190  to  4198. 

as  to  discovery  of  assets,  4199  to  4206. 

as  to  payment  of  debts  and  legacies, 
4257  to  4271. 

rules  in  New  York  county,  4430. 

as  to  accounting  of  executors,  etc. 
See  Executors  and  administrators. 

as  to  guardians.  See  Guardian  by  will, 
etc.;  Guardian,  general;  Letters  of 
guardianship. 

as  to  probate  of  heirship,  4147,  4148. 

as  to  letters  of  administration.  See 
Letters  of  administration. 

as  to  letters  testamentary.  See  Letters 
testamentary. 

as  to  public  administrators.  See  Pub- 
lic administrator. 

as  to  testamentary  trustees.  See  Trus- 
tee, testamentary. 

as  to  probate.     See  Probate  of  will. 
Surrogate's  decree. 

limitations  as  affecting,  158. 

Survey. 

when  ordered  in  action  relating  to  real 

property,  3191. 
order,  contents  and  service  of,  3191. 
authority  and  liability  under,  3191. 
Surveyor. 

fee  of,  in  partition  or  dower,  4884. 
Survival  of  action. 

does  not  abate  if  cause  of  action  sur- 
vives, 1560. 
effect  of  marriage,  1562. 
sentence  to  State  prison,   1562. 
dissolution    of  corporation,    1561. 
what  causes  of  action  survive,  1579  to 

1583. 
what  do  not  survive,  1583,   1584. 
where  parties  all  dead,  1575. 

See      Continuance      of     action; 
Abatement. 

Survivor. 

rules  of  pleading  respecting  description 
in  complaint,  461. 
Suspended  on  appeal. 

judgment  marked,   2472,   2473. 
Suspension. 

of  guardian  in  surrogate's  court,  4495. 
Swamp  drainage  act. 

jurisdiction    of   county    courts   of   pro- 
ceedings under,  128. 

Swearing. 

the  referee,  2322. 

See  Oaths  and  affirmations. 
Sword. 

exempt  from  execution,  2874. 


Syracuse. 

special  rules,  4447. 
Tables. 

distribution  of  Code  sections  in  consol- 
idated laws,  5141  to  5170. 
Talesmen. 

when  to  be  procured,  2365,  2366. 

See  Jury  trial;  Justices  of  the 
peace,  courts  of. 
Tavern-keeper. 

disqualified  from  acting  as  justice,  4528. 
Tax. 

levy  for  dues  not  defeat  prior  execu- 
tion, 2891. 
certiorari  to  review,  3601,  3635,  3636. 
payment  of,  by  mortgagee,  3086. 
foreclosure  for,  3088. 
payment  of,  on  sale  of   real   property 

under   judgment,   3170. 
injunctions  affecting,   1195. 
Taxation. 

jurisdiction  of  county  courts  over  mat- 
ters   connected    with,    128. 
certiorari  to  review,  3601,  3635,  3636. 
injunctions  to  restrain  imposition  and 

collection,  1195. 
actions  to  vacate  assessments,  532. 
of  fees  of  sheriff,  jurors,  and  witnesses 
upon  trial  by  sheriffs  jury,  57. 
Taxation  of  costs. 

how   costs   taxed   and   allowance   com- 
puted, 4848. 
right  to  taxation  statutory,  4848. 
motion  costs,  4849. 
taxation  of  costs  at  chambers,  4849. 
interest,  4850. 
adjournment,  4850. 
effect  of,  4850. 
notice  of,  when  and  to  whom ;  contents. 

4850. 
omission  to  notice;  relaxation,  4851. 
review  of  taxation,  4852. 
of  clerk's  taxation,  4852. 
time  of  the  motion,  4853. 
papers  on  the  motion,  4853. 
appeal,  waiver  of  objections  by,  4854. 

judgment  after,  4854. 
readjustment  vacated,  4855. 
officer  taxing,  duty  of,  4855. 
disbursements,  affidavit  of,  4855. 

as  to  witness  fees,  4856. 
at  chambers,  102. 
in  surrogate's  court,  3954. 
of  sheriff's  fees,  4894. 
in  justice's  court,  4658. 

See  Justices  of  peace,  courts  of. 
Tax  certificates. 

statute  of  limitations  applicable  to  ac- 
tions upon,    170. 
Tax-payer,  action  by,  3451  to  3462. 

to  restrain  waste  or  injury  to  public 
property,   3451. 
scope  of  section,  3452. 
object  of  act,  3453. 
action  must  be  for  good  motive,  3454. 
applies  only  to  illegal,  wrongful,  or 

dishonest  conduct,  3454. 
town  bonds,  3455. 

civil  service  law,  violation  of,  3455. 
other  grounds  of  action,  3455. 
complaint,  3456. 
parties,  3457. 
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Tax-payer,  action  by— continued. 

injunction,  3458. 

actions  not  under  the  statute,  3468. 

actions  by  the  people,  3458. 
action  by,  591. 
complaint  in  action  by,  460. 

Team. 

defined,  2871. 

See    also    Execution    against 
property. 

Telegraph. 

complaint  against  telegraph  company, 
651. 
Temporary  administrator,  4168  to  4176. 
when  and  how  may  be  appointed,  4168. 

who  may  apply,  4170. 
who  appointed,  4170. 
appointment  by  order  on  notice,  4168. 
to  qualify,  4168. 

general  powers  of,  4171  to  4173. 
when  to  advertise  for  claims,  4173. 

authorized  to  pay  debts,  4173. 
may  be  authorized  to  control  real  estate, 

4174. 
for  absentee,  powers  of,  4174. 

may  provide  for  his  family,  4174. 
to  deposit  money,  4174. 

proceedings  to  compel  deposit,  4175. 
money  deposited,  how  may  be  with- 
drawn, 4175. 
notices,  how  may  be  given,  4175. 
time,  when   runs  for  and   against  es- 
tate, 4175. 
when  may  be  required  to  account,  4274. 
liability  on  bond,  4170. 
commissions  of,  4170. 
application  of  chapter  to  existing  col- 
lector, 4176. 

See  also  Letter*  of  administra- 
tion. 
Temporary  jails.    See  jails. 
Temporary  surrogate.    See  Surrogate. 
Tenant.    See  Summary  proceedings. 
Tenant  for  life,  proceedings  to  discover 
death  of,  3707  to  3711. 
petition   for  production   of  tenant  for 
life,  3708. 
contents  of,  3708. 
service  of,  and  notice,  3708. 
proceedings  on  presentation  of,  3708. 
service  of  orders,  3709. 
referee,  powers  of,  3709. 
habeas  corpus  in  certain  cases,  3709. 
report  of  referee;  delivery  and  contents, 

3709. 
proceedings  dismissed,  if  order  requir- 
ing production   is  complied   with,, 
3709. 
life  tenant,  when   deemed  dead;    peti- 
tioner put  in  possession,  3709. 
commission,  when  to  issue,  3710. 

notice  of  execution,  3710. 
execution  of,  3710. 

proceedings  on  return  of,  3710. 
costs,  3711. 

restoring  property,  3711. 
remedy  of  person  evicted,   for  profits, 

etc.,  3711. 
order  not  conclusive  in  ejectment,  3711. 

Tenant  in  common. 

when  party  in  interest  to  sue,  391. 


Tenant  in  common — oontinued. 

who   joined   as   defendants   in   actions 

against,  361,  368. 
in  action  by,  against  co-tenant,  531. 
failure  to  join  as  plaintiffs,  when  de- 
murrable, 710. 
when  to  unite  as  parties  plaintiff,  336. 
ejectment  by,  2955. 
action  by,  for  share,  3154. 
adverse  possession  by,  as  affecting  limi- 
tations, 150. 

See      Partition;      Ejectment; 
Waste. 
Tender. 

how  pleaded,  505. 
how  pleaded  in  answer,  795. 
before  replevin  suit,  3208. 
after  suit,  1537  to  1543. 
general  rules  and  principles,  1538. 
before  service,  1541. 
in  what  actions,  1540. 
requisites  of,  1541. 
conditional  tender,  1540. 
check  as,  1540. 
offer  to  pay  is  not,  1541. 
to  whom  made,  1541. 
waiver,  1541. 
when  costs  included,  1540. 
place  of  tender,  1541. 
in  mortgage  cases,  1541  to  1543. 
averment  of  tender,  1539. 
amount  tendered  to  be  paid  into  court, 
1543. 
continued  readiness  to  pay  necessary, 

1543. 
must  be  paid  into  court,  1543. 
insurance,  1544. 

effect  of  payment  into  court,  1544. 
notice  of,  1544. 
order  necessary,  1544. 
pleading  must  allege  payment   into 

court,  1545. 
title  to  the  money  in  court,  1545. 
money  lost  in  court,  1544. 
effect  of  sufficient  tender,  1545. 
amendment,  1545. 
costs,  1545. 

form  of  verdict,  1546. 
when   to  be   deducted    from   recovery, 

1546. 
right  to  assignment  of  mortgage,  on, 
3086. 

Term. 

trial  continued  beyond,  23. 

See  also  Sittings  of  courts. 

Term  fees. 

when  may  be  taxed  as  costs,  4778,  4779. 

Terms. 

adjourned,  22. 

of  supreme  court,  96. 

of  city  court  of  New  York,  119. 

of  county  court,  134. 

effect  of  Code  of  Civil  Procedure  upon, 
4915. 
Territorial  jurisdiction. 

of  State,  17. 
Testamentary  capacity. 

evidence  of,  on  probate,  4057  to  4074. 
See  Probate  of  wills. 

Testamentary  guardian. 

appointment  of,  to  be  proved,  4515. 
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Testamentary  guardian — continued. 

qualification  and  letters  of,  objections; 

renunciation,   4517. 
security,  4518. 

what  security  to  be  given,  4518. 
inventory    and    intermediate    account, 

4518. 
settlement  of  account,  when  compelled, 

4518. 
effect  of  decree  settling,  4519. 
removal  of  guardian,  4519. 

resignation  of,  4520. 
appointment  of  successor,  4520. 

See  also  Guardians  appointed 
in  surrogate'*  court. 

Testamentary  trustee. 

defined,  3914. 

intermediate  accounting,  when  voluntary, 
4440. 
compulsory,  4441. 
petition  to  compel  payment  of  debt  or 

legacy,  4442. 
citation,  proceedings  upon  return  of,  4443. 
other   persons   interested   to  be   cited, 
4444. 
judicial   settlement,   when   may  be   com- 
pelled, 4444. 
who  may  apply  for,  4445. 
citation,    proceedings   upon   return   of 

4445. 
on  petition  of  trustee,  4445. 
requisites  of  account,  4445,  4446. 
general  rules  and  principles,  4446. 
powers  of  supreme  court,  4448. 
who  must  account,  4449. 
trustee  and  beneficiary,  4449. 
custody  of  funds,  4449. 
liabilities,  4449. 
liability  for  co-trustee,  4451. 
residuary  legatee  not  liable,  4451. 
investments  by  trustees,  4451. 
principal  or  income,  4455. 
purchases     and    sales    by    trustees, 

4456. 
dealings  with  beneficiary,  4456. 
powers,  4457. 

to  mortgage,  4457. 
lease,  repair,  4459. 
expenses,  4460. 
books  produced,  4461. 
commissions,  4461. 
apportioned,  4462. 
withheld,  4462. 
double,  4462. 
on  what,  4464. 
annual  rests,  4466. 
how  reckoned,  4467. 
fund  over  $100,000,  4467. 
to  resigning  and  removed  trustees, 
4467. 
taking    commissions    before    award, 

4467. 
against   what   commissions   charged, 
4467. 
surrogate   may   determine   controversies; 

retaining  part  of  money,  4468. 
effect  of  decree.  4468. 
resigning  from  trust,  petition  for;   pro- 
ceedings thereon,  4469. 
renunciation,  4470. 
death,  4470. 
costs  and  allowances,  4471. 


Testamentary  trustee — continued. 
security,  petition  to  require  from  testa- 
mentary trustee,  4471. 
form  of,  4472. 
removal  of  testamentary  trustee,  4472. 
notice,  4475. 
foreign  trustee,  4475. 
successor,  appointment  of,  4476. 
bond,  4479. 

successor's  title,  4479. 
proceedings  where  trustee  is  also  execu- 
tor, 4479. 
application  of  title,  4479. 

See  also  Surrogates'  courts. 
Teste. 

and  return,  of  writs  and  process,  19. 
Testimony.     See  Evidence. 
Third  department. 

practice  in,  respecting  trials  of  specific 
questions  by  jury,  2276. 
Third  person. 

examination  of,  in  supplementary  pro- 
ceedings, 3817. 
claim   by,   on  attachment   in   justice's 

court,  4552. 
claim  by,  in  replevin  in  justice's  court, 
4557. 
Time. 

within  which  summons  is  to  be  served, 
to  obviate  limitation,  209. 
copies  pleadings  to  be  served,  890. 
to  answer  in  service  by  publication, 

316. 
three  days  to  be  added,  on  service  by 

mail,  1663. 
for  deciding  motions  on  provisional 

remedies,  1454. 
for  referee  to  report,  2330. 
computation  of,  under  statute  of  limi- 
tations, 220,  240. 
within  what,  defendant's  appearance  to 

be  made,  263,  264. 
to  answer  where  plaintiff  has  served  a 

copy  of  the  complaint,  267. 
when  publication  of  summons  to  com- 
mence, 315. 
within  which  writs  and  process  are  re 

turnable  generally,  19. 
attorney's  power  to  extend,  38. 
that  person  may  be  confined  under  man- 
date, 58. 
within  which  papers  served  must  be  de- 
livered to  prisoners,  61. 
for  performance  of  judgments,  2399. 
when  Code  deemed  passed,  4915. 
Notice  of  motion  or  order  to  show  cause. 
notice,  of  eight  days,  1639. 
application  of  section,  1639. 
argument,  notice  of,  1641. 
dismiss  appeal,  1641. 
ex  parte,  or  on  notice,  1641. 
first  day  of  term,  motions  noticed  for, 

1641. 
more  than  eight  days'  notice,  1641. 
objection  to  notice;  how  taken,  1641. 

how  waived,  1641. 
order    to    show    cause;    discretionary, 
1641. 
effect  of,  1641. 
laches,  1641. 
irregular,  when,  1641. 
no  previous  application,  1641. 
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Time— continued. 

reason  for,  1641. 
void,  when,  1642. 
waiver  of  defect  in,  1642. 
security  for  costs,  motion  for,  1642. 
short  notice,  1642. 
How  time  enlarged  before  its  expiration, 
1642,  1643. 
county  judge's  power,  1643. 
what  is  not  an  extension,  1643. 
power  of  court,  1643. 
procuring  extension  a  waiver,  1643. 
service  by  mail,  extension  on  last  day, 
1643. 
by  stipulation,  1642. 
extension  pending  appeal,  1643. 
when  extension  proper,  1643. 
what  authorized,  1643. 
power  of  judge  at  chambers,  102. 
enlargement  of,  in  prohibition,  3587. 
mandamus,  3579. 
copy  of  affidavit  must  be  served,  1643. 
relief  after  time  has  expired,  1644. 
When  time  cannot  be  extended,  1645,  1646. 
time  of  appeal,  1645. 
time   to  appeal  not  extended  by   indi- 
rection, 1645. 
amending  notice  of  appeal,  1645. 
extending  time  for  surety   on  appeal, 
1646. 
when  time  to  appeal  extended,  1646. 
time  for  publication  of  notice,  how  com- 
puted, 1646. 
shortening,  1086. 

See  also  Limitations. 
pleading.     See  Complaint. 
to  what  time  allegations  in  pleadings  re- 
fer, 889. 
allegations  of,  when  made  more  definite 

and  certain,  1085. 
immaterial  variances  as  to,  1028. 

Title. 

of  receiver  of  corporation,   1447,   1448. 

under  execution,  2892,  2912. 

jury  trial  in  action  to  remove  cloud, 

1965. 
answer  of,  in  justices'  courts,  4572  to 

4578. 
summons  after  answer  of,  261. 
allegations  of  title  in  plaintiff,  510  to 

512. 
complaint  cloud  on  title,  520. 
pleadings    in    actions    for    slander    of, 

523. 
of  sheriff  to  property  attached,  1372. 
when  vests  in  receiver,  1431. 
of    cause,    amending    in    pleadings   on 

trial,  1030. 

Toll-gates. 

jurisdiction  of  county  courts  of  actions 
to  remove,  128. 

Tools. 

defined,  2873. 

See    Execution    against    prop- 
erty. 

Tort. 

arising  outside  of  State,  jurisdiction  of 

State  courts  over,  il. 
who  to  be  joined  as  plaintiffs  in  action 

for,  337. 
election    of    remedy    between    tort   and 

contract,  463. 


Tort — con  tinned. 

as     distinguished     from     contract    in 

pleading,  890. 
uniting  causes   of   action    for  contract 

and,  680. 
waiving,  by  counterclaim,  839. 
in  contract,  cannot  counterclaim  in  tort, 

836. 
cannot  convert   tort  into  contract  nor 

contract  into  tort  bv  amendment  on 

trial,  1030,  1033. 
allegations   of,   in    action   on   contract, 

redundant  and  irrelevant,  1076. 
change  from   tort  to   contract  refused 

after  verdict,  1504. 
compulsory     references    of     issues    in, 

2288. 
verdict  recovered  in  action  for,  is  as- 
signable, 2382. 
judgment  in,  2403. 
separate  judgments  in,  2476. 

Town. 

actions  by  and  against,  401,  3459. 
certain  officers  of,  3458  to  3460. 
complaint  in  action  against,  591. 
demurrer  to  action,  by,  707. 
preference  in  certain  actions  by,  1647. 
action  by,  for  cutting  or  injuring  trees, 

3154. 
to  prevent  waste  of  funds  of,  3451  to 

3458. 
venire  in  action  between  two  towns  in 

justice's  court,  4593. 
certiorari  to  review  proceedings,  town 

boundary  act,  3641. 
construction  of  bequest  to,  4123. 

Town  bonds. 

answer  averring  invalidity  of,  813. 
action   by    tax-payer   to    restrain    pay- 
ment, 3455. 

Town  clerk. 

copies  of  papers  filed  with,  when  evi- 
dence, 1943. 
Trade-mark. 

complaint  in  action  upon,  652. 

counterclaim  in  action  to  restrain  use 
of,  859. 

frivolous    pleadings    in    actions    upon, 
1011. 

injunctions  to  restrain  use  of,  1238. 

whether  attachable,  1349. 

Trade  secret. 

injunctions  to  protect,  1240. 

Transcripts. 

of    judgments,    filing    and    docketing, 

2463. 
amending  errors  in,  1514. 
of  ju8tice8,  judgments,  4605  to  4608. 

Transfer  of  action. 

in  justice's  court,  4674. 

Transfer  of  interest  or  devolution  of  lia- 
bility, 1563  to  1569. 
discretionary  with  court  to  allow  sub- 
stitution, 1567. 
assignee  not  compelled  to  become  plain- 
tiff, 1567. 
motion  on  notice  necessarv,  1567. 
ordinarily  granted,  1567. 
when  refused,  1568. 
receiver,  1568. 

committee  of  drunkard,   1566. 
consolidated  corporations,  1565. 
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Transfer  of  interest  or  devolution  of  lia- 
bility— continued. 

stockholder,  1565. 

assignee  for  creditors,  1565. 

assignee  in  bankruptcy,  1566. 

payment  of  note  by  indorser,  1565. 

transfer  not  defeat  recovery,  1569. 

transfer  of  defendant's  interest  in  eject- 
ment, 1566. 

successor   bound   by  predecessor's   acts, 
1568. 

supplemental  pleading,  1568. 

laches,  1560. 
Transportation. 

actions    against    persons    engaged    in, 
3469. 

Treason. 

action  to  recover  property  escheated  or 
forfeited  for,  3485,  3486. 
T  reble  costs,  4839. 

See  Costs. 

Treble  damages, 

for  maliciously  suing,  etc.,  in  another's 
name,  3420. 

Trees. 

action  for  cutting  or  injuring,  3154. 
complaint  and  judgment  in,  3155. 

Trespass. 

who  may   be  joined   as  defendants   in 

actions  of,  369. 
remaindermen:   maintain    action    for, 

3153. 
actions  for,  531. 
pleadings  in  actions  for,  524. 
answer  setting  up,  806,  813. 
partial    defense  to   action    under   void 

process,  869. 
injunctions    to   restrain    trespasses    on 

land,  1201. 
to  the  person,  1204. 
excessive  verdict  in,  2239. 

Trespassers. 

certain     persons    holding    over,    when 
deemed,  3153. 

Trial. 

stipulation  as  to  place  of,  22,  23. 

issues,  and  the  mode  of  trial  thereof, 
1957. 

issues  defined;  different  kinds  of,  1957. 

when  issues  of  law  arise;  when  issues 
of  fact  arise,  1958. 

issues,  how  to  be  disposed  of,  1958. 
when  ready  for  trial,  1959. 
what  is  a  trial,  1958. 
not  a  trial,  1959. 

order  of  trial,  issues  of  law  and  fact 
in  same  action,  1959. 

court  may  direct  order,  etc.,  of  disposi- 
tion of  issues,  1959,  1960. 
What  issues  are  and  are  not  triable  by  a 
jury,  1960  to  1978. 

right  of  jury  trial,  1961. 

complaint  governs  as  to  mode  of  trial, 
1963. 

counterclaim,  1964. 

practice  as  to  mode  of  trial,  1964. 

effect  of  supplemental  complaint,  1964. 

second  trial,  1964. 

juries  of  less  than  twelve,  1965. 

when  jury  trial  not  a  right,  1965. 
insolvent  corporations,  1965. 


Trial — continued. 

infants,  1965. 

liens,  1966. 

health,  1965. 

ejectment,  1965. 

eminent  domain,  1965. 

specific  performance  and  injunction, 
1966,  1967. 

cloud  on  title,   1965. 

separate  trial  of  issues,  1979. 

issues  before  whom,  and  where  tried, 
1981. 

issue  of  law  as  a  contested  motion, 
1981. 

notice  of,  and  calendar;  general  rules 
and  principles,  1982. 

examination  of  witness,  2009. 

different  causes  of  action,  2010. 

evidence  on  former  trial,  2010. 

refreshing  recollection,  2017. 

objection  to  evidence,  2030. 

error  cured,  2039. 

charge;  general  rules  and  principles, 
2091. 

requests,  2099,  2116,  2117. 

questions  for  court  or  jury,  2102. 

receiving  verdict,  2131. 

correction  of  verdict,  2133. 

place  of;  construction  and  applica- 
tion of  section  limiting  to  where 
subject  situated,  2137. 

place  of,  where  cause  of  action  arose, 

construction  and  application  of  sec- 
tion, 2141. 

place  of,  as  governed  by  residence, 
general  rules  and  principles,  2144. 

changing  place  of ;  convenience  of  wit- 
nesses, general  rules  and  principles, 
2155. 

foreclosure,  1965. 

nuisance,  damages,  and  injunction, 
1966. 

fraud,  1965. 

set  aside  papers,  1967. 

reformation  and  damages,   1967. 

interpleader,  1965. 

accounting,  1965. 

receiver's  claim,  1967. 

court-martial,  1965. 

declaration  of  trust,  1965. 

legatee,  1966. 
when  jury  trial  a  right,  1968. 

municipal  corporation,  1969. 

quo  warranto,  1969. 

dower,  1968. 

partition,  1969. 

ejectment,  1968. 

reformation,   1969. 

conversion,  1968. 

agreement  to  insure,  1968. 

separate  estate,  1970. 

divorce,  1968. 

fraud,  1968. 

penalty,  1969. 

misconduct  of  bank  trustees,  1969. 

negligence  of  directors,  1966. 

nul  tiel  record,  1969. 

attorney's  claim,  1968. 

conspiracy,  1968. 

action  for  legacy,  1968. 
how  long  trial  continues,  2172. 
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continued  beyond  term,  23. 
out  of  court  house,  22. 
defined  for  fixing  amount  of  costs,  4773. 
See  also  Place  of  trial;  Sit- 
tings of  courts. 
What  issues  triable  by  the  court,  1970. 
Order  for  trial  by  jury  of  specific  ques- 
tions of  fact;  when  of  right,  1972. 
legal  and  equitable  claims  united,  1974. 
equitable  defense  to  legal  claim,  1974. 
award  of  issues,  1972. 
where  equitable  claim  fails,  1974. 
refusal,  appeal,  1975. 
Trial  of  specific  questions  by  jury;  when 
discretionary,  1975. 
defendant,  application  by,  1976. 
discretion  reviewable,  1976. 
judgment,  1977. 
laches,  1977. 
reforming  issues,  1978. 
issues  added  at  trial,  1976. 
procedure  on  special  issues,  1977. 
court  not  bound  by  finding,  1975. 
trial  of  remainder  of  the  issues,  1978. 
counterclaim    deemed    an    action    within 

foregoing,  1979. 
affirmative  judgment,  1981. 
equitable  defense,  1981. 
long  account,  1981. 
not  defense,  1981. 

immaterial  issues  need  not  be  tried,  1981. 
what  issues  tried  before  one  judge;  regu- 
lation  of  trial   in  supreme  court, 
1981. 
after  joinder  of  issue,  1982. 
Notice  of  trial  and  note  of  issue;  calen- 
dar, 1982. 
not  proceed  pending  appeal,  1984. 
no  issue,  1984. 
notice  unavailing  if  pleadings  amended, 

1984. 
notice  must  specify  action,  1984; 
to  all  who  appear,  1985. 
waiver  of,  1986. 
sufficiency  of,  1985. 
only  once  in  certain  counties,  1982. 
effect  of  amendment,  19  86-. 
shortening  time,  1986. 
lengthening  time,  1986. 
effect  of  notice,  1985. 
notice  returned,  1985. 
note  of  issue,  1986. 
date  of  issue,  1986. 
correcting  calendar,  1987. 
power  of  court,  1987. 
practice  in  first  district,  1987. 
calendar  fee,  1988. 
issues,   how  arranged;    order  of  disposi- 
tion at  jury  term,  1988. 
order  of  issues  when  jury  does  not  at- 
tend, 1988. 
Either  party  may   bring  issue  to  trial, 
1988. 
affidavit  of  merits,  1988. 
form  of  affidavit,  1988. 
by  whom  affidavit  of  merits  made,  1989. 
filed  and  served,  1989. 
affidavit  of  merits  on  motions,  1989. 
taking  the  inquest,  1989. 
regularity  as  affected  by  pending  mo- 
tion, 1990. 
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inquest  must  be  before  court  or  jury, 

1990. 
must  prove  case,  1990. 
counterclaim  allowed,  1990. 
defendant  may  appear,  1990. 
setting  aside  inquest,  1990. 
bond  as  condition  of  setting  aside  in- 
quest, 1990. 
excuses  for  default,  1990. 
effect  of  laches,  1990. 
appeal,  1990. 

adjournment,  1991  to  1995. 
appeal,  1990. 
papers  to  be  furnished  on  trial  and  by 

whom,  1991. 
The  conduct  of  the  trial,  1991  to  2136. 
absence  of  judge,  1991. 
failure  to  reply,  1997. 
secundum  allegata,  1997. 
motion  to  dismiss  complaint,  1997. 
who  may  bring  trial  on,  1991. 
must  appear  to  object,  2030. 
party  entitled  to  be  present,  1991. 
moving  adjournment,  1992. 
copy   of   pleadings   to  be  furnished, 

1991. 
jurisdiction,  1991. 
election  of  causes  of  action,  1998. 
objections  to  jury,  2000. 
demand  for  jury  trial,  2000. 
right  to  open  and  close,  2000. 
on    what    principles    verdict    directed, 

2072. 
exception  to  direction  of  verdict,  2074. 
effect  of  failure  to  ask  direction   for 

verdict,  2060. 
assent  to  question  submitted,  2047. 
go   to   jury   on   any   theory   consistent 
with  pleadings  and  evidence,  2084. 
motion  for  judgment,  2077. 
counsel  summing  up,  2078  to  2082. 
proper  remark  by  counsel,  2082. 
questions  for  the  court,  instances,  2087, 

2088. 
questions  for  the  jury,  instances,  2089, 

2090. 
judge's  charge,  2091  to  2123. 
consulting  counsel,  2109. 

requests  to  charge,  2116  to  2118. 
what  court  may  refuse,  2118. 
what  may  not  refuse,  2118. 
expression  of  opinion  in  charge,  2111. 
stating  consequences  of  verdict,  2111. 
stating  amount  needed  to  carry  costs, 

2111. 
effect  of  charge,  2111. 
presume  a  fact,  2124. 
assault,  2125. 
insurance  policy,  2125. 
irrelevant  proposition,  2126. 
party's  opportunity,  2125. 
ambiguous  charge,  2113. 
withdrawal  of  erroneous  instruction, 

2123. 
where  no  exception  taken,  2116. 
charge  as  a  whole,  2109. 
form  of  exceptions,  2113. 
exception  to  be  made  before  verdict, 

2116. 
instances  of  improper  charge,  2126. 
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jury,  treatment  and  conduct  of,  2128 
to  2135. 

may  take  papers,  2128. 

recalling,  2128. 

duty  of  jury,  2129. 

communications  with,  2128. 
misconduct  of  juror,  2129. 
setting  aside  verdict,  2134. 
correcting  verdict,  2134. 
general  verdict,  2134. 
reducing  verdict,  2135. 
partial  verdict,  2135. 
special  issues,  2135. 
replevin,  2135. 
adding  interest,  2135. 
insurance,  2135. 

coercing  a  verdict,  2130. 

sealed  verdict,  2130. 

separation,  2130. 

polling,  2131. 
verdict,  2128  to  2135. 

correction  of,  2134. 

in  excess  of  claim,  2131. 

continuance  of  trial  until  verdict  is 
recorded,  2131. 

affidavits  of  jurors,  2134. 
objections  to  testimony,  2032  to  2040. 

right  to  close,  2006. 

right  to  open  or  close,  a  legal  right, 
2004. 
counsel  opening  to  jury,  2004. 
effect  of  opening,  2005. 
amend,  1029,  1997. 
reading  pleadings  to  the  jury,  2008. 
fact   and   theory    assumed    by    parties, 

2006. 
burden  of  proof,  2009. 
judicial  notice,  2009. 
bound    to    present   all    his    testimony, 

2011. 
order  of  proof,  2007. 
stipulation  as  to  evidence,  2012. 
evidence  of  party  whose  deposition  has 

been  taken,  2019. 
admissibility  governed  by  pleadings  as 

.     they  are,  2013. 
pleading  as  evidence,  2008. 
credibility  of  witnesses,  2010. 
weight  of  evidence,  2011. 
hypothetical  questions,  2018. 
re-direct  examination,  2024. 
failure  to  object  to  evidence,  2040. 
failure  to  produce  evidence,  2045. 
testimony  in  foreign  language,  2047. 
what  is  pertinent,  2015. 
must  testify  directly,  2017. 
evidence  pertinent  on  issue  not  raised, 

2015. 
evidence  subsequently  shown  improper, 
2015. 

admitted  under  pretense,  2016. 
for  one  purpose,  2016. 

proper  as  to  one  party,  2016. 
personal  examination,  2020. 
limiting    witnesses    and    examination, 

2017. 
cumulative  and  irrelevant,  2016. 
disclosing  object  of  evidence,  2016. 
evidence    in    defense    and    mitigation, 
2016. 
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leading  questions,  2018. 

right  to  inspect  paper  used,  2026. 

irresponsive    or    incompetent    answer, 

2020. 
offers  of  testimony,  2016. 
cross-examination,  2020. 

as  to  new  matter,  2023. 

bound  by,  2024. 
contradicting  and  impeaching,  2025. 
discrediting  one's  own  witness,  2025. 
calling  opposing  party  as  witness,  2025. 
voir  dire,  2017. 
experts,  2026. 
production  of  documents,  chattels,  etc., 

on  trial,  2027. 
effect  of  refusal  to  produce,  2028. 
want  of  notice  to  produce,  2028. 
documentary  evidence  not  received  sub- 
ject to  objection,  2029. 
subscribing  witness,  2026. 
Northampton  tables,  2009. 
handwriting,  2029. 

objection  to  questions  to  be  made  be- 
fore answer,  2032. 
waiver  of  exceptions,  2039. 
objection  inadvertently  omitted,  2040. 

must  be  specific,  2033. 
specific  objection  waives  others,  2040. 
premature  objections,  2037. 
objection  too  broad,  2037. 
objection  taken  once  need  not   be   re- 
peated, 2038. 

unless  form  of  question  is  changed, 
2038. 
when    objection    rendered    unavailing, 

2038. 
striking  out  evidence,  2040. 
withdrawing  evidence,  2044. 
exceptions  as  to  evidence,  2046. 
noting  exceptions,  2047. 
instructions  to  disregard  evidence,  2045. 
party    may    stand    on    his    exception, 

2047. 
surprise,  2040. 

recalling  witness  to  explain,  2024. 
witness    may    depart    after    testifying, 

2026. 
reopen  case,  2077. 

dismissal  at  close  of  defendant's  testi- 
mony, 2063. 
if  variance   claimed  should  be  stated, 

2063. 
nonsuit,  2047  to  2064. 

grounds  of,  to  be  specified,  2059. 

when  proper,  2055. 

when  court  may,  2055. 

when  not  proper,  2056. 

in  cases  of  negligence,  2058. 

withdrawing  juror,  2058. 

misjoinder  not  ground  of,  2058. 

effect  of  failure  to  move  for,  2060. 

waiver  by  evidence  after  denial  of, 
2061. 

general  motion  to  dismiss,  2060. 

effect  of  motion,  2060. 

grounds  of  denial  not  specified,  2060. 

effect  of,  2060. 

exception  to,  2061. 

plaintiff's  exception  to  refusal,  2061. 

request  to  go  to  jury,  2082  to  2125. 
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Trial  by  jury.     See  Jury  Trial. 
Trial  without  jury. 

if  jury  trial  waived,  action  to  be  tried  by 
court  unless  reference,    1991. 

findings,  2135. 

requests   to   court   or   referee   to   find; 
construction  and  application  of  sec- 
tion, 2347. 
Waiter  of  jury  trial,  2,211  to  2281. 

failing  to  appear,  2278. 

placing  on  non-jury  calendar,  2279. 

going  to  trial  without  objection,  2279. 

jury  for  specific  questions,  2280. 

equity  action  tried  before  jury,  2280. 

when  and  how  objection  raised,  2281. 
Decision  upon  trial  by  the  court,  when  to 
be  filed,  2281. 

construction  and  application  of  section, 
2281. 

duty  to  decide,  2281. 

no  findings  at  circuit,  2281. 

what  a  decision,  2282. 

must  be  decision  on  demurrer,  2282. 

filing  decision,  2282. 

changing  decision,  2283. 

compliance,  what,  is,  2283. 

costs,  2283. 

death  of  party,  2283. 

findings  of  fact,  2283. 
Reference  of  issues   by  consent,  2283  to 
2286. 

consent  to  refer,  2284. 

order  by  court,  2284. 

inferior  court,  2284. 

judge  not  to  be  referee,  2284. 

removal  of  referee.  2284. 
in    certain  actions   no   reference  by   con- 
sent, 2286. 
Compulsory  reference  for  trial  of  issues, 
2287  to  2315. 

meaning  of  section,  2287. 

difficult  questions  of  law,  2287. 

equity  actions,  2288. 

referee's  fees,  2288. 

foreclosure,  2309. 

controversy   with    receiver    of   corpora- 
tion, 2310. 

where  receiver  a  party,  2310. 

tort,  2288. 

annul  marriage,  2309. 

penalty,  2310. 

bet,  2309. 

actions  on  insurance  policies,  2309. 

character  of  action  determined  by  com- 
plaint, 2288. 

all  issues  must  be  referable,  2290. 

when  order  for  reference  to  be  applied 
for,  2311. 

waiver  of  right,  2311. 

papers  on  the  motion,  2311. 

cross  motion,  2312. 

opposing  motion,  2312. 

burden  on  moving  party,  2312. 

delay  in  moving.  2312. 

second  application,  2312. 

referees,  2313. 

waiver  of  irregularity   in  appointment 
of  referee,  2313. 

death   of   defendant  pending   reference, 
2313. 

death  of  plaintiff,  2313. 
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construction  of  order  of  reference,  2313. 
effect  of  order  of  reference,  2313. 
service  of  order  of  reference,  2313. 
vacating  order  of  reference,  2313. 
appeal  from  order  of  reference,  2314. 
changing  referee,  2314. 
referee  to  be  sworn,  2322. 
witnesses  may  be  subpoenaed  before  ref- 
eree, 2323. 
General  powers  of  a  referee  upon  a  trial, 
2323  to  2330. 
place  of  meeting,  2324. 
notice  of  trial,  2324. 
effect  of  appearance,  2324. 
adjournments,  2324. 
testimony,  2325. 
amendments,  2326. 
nonsuit,  2327. 

not  to  disregard  evidence,  2327. 
re-opening,  2328. 

if  re-opened  should  give  notice,  2328. 
sending  back  for  further  proof,  2345. 
order  interlocutory  judgment,  2328. 
when  report  to  direct  double  or  other  in- 
creased damages,  2339. 
when  power  ceases,  2329. 
costs,  2329. 

correcting  referee's  errors,  2329. 
referee  to  take  proofs,  2329. 
When  referee's  report  must  be  made;  re- 
sult of  failure,  2330  to  2338. 
general  rules  and  principles,  2330. 
ending  reference,  2332. 
scope  of  section,  2333. 
waiver,  2333. 

actual  delivery  necessary,  2333. 
when  time  begins  to  run,  2333. 
section  is  absolute,  2334. 
extension  of  time,  2334. 
what  is  sufficient  notice,  2334. 
may  alter  report  till  delivered,  2335. 
need  not  deliver  report  till  paid,  2335. 
no  lien  after  delivery.  2335. 
what  is  delivery,  2335. 
who  entitled  to  report,  2335. 
testimony  must  be  filed,  2335. 
confirmation  of  report,  when  necessary, 

2335. 
referee's  fees,  2336. 
fees  not  ordered  paid,  2338. 
examination    of    long    account,    2287, 

2290  to  2315. 
general  rules  and  principles,  2290. 

what  not  grounds  of  refusal,  2297. 

other  questions  involved.  2297. 

stipulation  to  avoid  reference,  2298. 

meaning  of  the  provision,  2294. 

account  must  be  chief  issue.  2297. 

what  is  a  long  account,  2297. 

what  is  on  contract,  2297. 
where  reference  on  long  account   held 
proper,  2299  to  2301. 

attorney's  bill,  2305. 

partnership,  2309. 

annul  marriage,  2309. 

breach  of  contract,  2309. 

foreclosure,  2309. 

insurance  policies,  2309. 

penalty,  2310. 

receiver,  2310. 
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when  reference  refused,  2301  to  2305. 

stockholders  and  directors,  2310. 

proceedings  on  reference  of  part  of  the 

issues,  2315. 
Compulsory    references    upon    incidental 
questions,  2315. 
construction  and  application  of  section, 

2315. 
special  proceedings,  2316. 
name,  2316. 
divorce,  2316. 

reference  to  take  an  account,  2317. 
after  judgment,  2318. 
procedure,  2318. 
power  of  court,  2318. 
powers  of  referee,  2318. 
references  to  ascertain  facts  on  motions. 

2319. 
references  to  ascertain,  powers  of  ref- 
eree on,  2321. 
effect  of  findings,  2319. 
confirmation  of  report,  2319. 
compensation,  2321. 
Decision  of  court  or  report  of  referee. 

upon  demurrer,  2339. 
by  court  or  referee;    decision   must  sep- 
arately state  facts  found  and  con- 
clusions of  law,  2341. 

construction  and  application  of  section, 
prescribing    requisites    of    decision 
by  court,  2341. 
upon  trial  of  the  whole  issue  of  fact, 

costs,  2341  to  2347. 
facts  and  law  separately,  2341. 
construction  and  application  of  section, 

2341. 
the  report,  2344. 

order  for  judgment,  2346. 
qualifications  of  a  referee,  2349. 
several  referees  may  be  appointed,  2351. 
proceedings  where  there  are  several   ref- 
erees, 2351. 
Appeals. 

appeal  to  court  of  appeals  from,  2683. 
to  app.  div.  from  order  directing  ref- 
erence, 2710. 
appeal  to  app.  div.  on,  2817  to  2826. 
See  also  Jury  trial. 

Trial  fee. 

when  may  be  taxed  as  costs,  4773. 

Trial  juror. 

defined,  4008. 

Trick. 

in  serving  summons,  278. 

Troy,  justice's  court  of,  4694. 

service  of  copy  complaint  in,  4695. 
summons  in,  4695. 
commencement  of  action  in,  4695. 
arrest,  attachment,  replevin  in,  4695. 
where  title  to  real   property   involved, 

4696. 
appeals  from,  4696. 

Trust. 

when  action  to  enforce  is  barred  by  lim- 
itation, 223. 

when  statute  of  limitations  commences 
to  run  in  actions  to  enforce,  254. 

who  to  be  joined  as  parties  plaintiff  in 
actions  to  enforce,  337. 
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who  to  be  joined  as  defendants  in  ac- 
tions growing  out  of,  370. 

uniting   causes   of    action    relative   to, 
686. 

property,    whether   can   be   reached    in 
supplementary  proceedings,  3829. 

not  attached,  1349. 

jury  trial   in  suit  for   declaration   of, 
1965. 

suits  by  trustees  of  express,  396. 
Trustee. 

counterclaims  in  action  for  removal  of, 
859. 

interposing  counterclaims  in  actions  by 
and  against,  836. 

demurrer  to  action  by,  707. 

Trustee  of  express  trust. 

who  is,  378,  392  to  397. 
executors,    administrators,   and   guard- 
ians, 393. 
factors,  bailees,  etc.,  394. 
carrier,  393. 
partner,  395. 
banker,  393. 

person  named  in  contract,  396. 
agents,  392. 
assignee,  393. 
committee  of  lunatic,  393. 
holder  of  insurance  policy,  394. 
governments  and  States,  394. 
.complaint  in  actions  by,  460,  591. 
death  or  removal  of,  effect  on  pending 

action,  1594. 
liable  to  arrest  onlv  for  personal  act, 

1121. 
security  by,  on  appeal  limited,  2566. 
ordered  to  pay  alimony,  3307. 
action  upon  bond  of,  3415. 
action   by  trustee  or  surety  for  costs, 

3442. 
counterclaim   in   justice's   court   where 

trustee  is  a  party,  4569. 
costs  in  actions  by  and  against,  4754. 
security   for   costs   in   actions   by   and 

against,  4862. 
discharge  of,  in  supreme  court,  13. 
appointment  of   receiver  of,   improper, 

1418. 

See  also  Testamentary  trustee. 

Trustees  of  corporations. 

causes  of  action  united  against,  679. 
See  Insolvent. 

Trustee  of  school  district. 

actions  by  and  against,  3458  to  3460. 

Trusteeship. 

averment  of,  by  plaintiff,  460. 

Typewriter. 

size   and   quality   of   paper   to   be   im- 
printed on,  1659. 
Umpire.     See  Arbitration. 
Unauthorized  appearance. 

by  attorney,  265. 

Uncertainty. 

in    pleadings,   remedy   for,    1077,    1084 
to  1088. 

Unchastity. 

slander,  imputing,  to  woman,  3435. 
Under-sheriff. 

not  to  be  purchaser  at  execution  sales, 

2862. 
to  act  if  sheriff  disqualified,  2928. 
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Undertaking. 

formal   defects  in,   to  be  disregarded, 

1536. 
may  be  amended,  1536. 
failure  to  serve  on  appeal,  and  amend- 
ing defects  in,  2555. 
to  be  acknowledged,  1691. 
party  need  not  join,  1691. 
when  one  surety  is  sufficient,  1691. 
appellant,  1692. 
companies  as  sureties,  1692. 
form  of  undertaking,  affidavit  of  sure- 
ties, approval,  1692. 
limitation  of  section,  1693. 
acknowledgment,  1694. 
undertaking  for  arrest,  1694. 
married  woman,  1694. 
husband  for  wife,  1694. 
attorney  as  Burety,  1694. 
city  of  New  York,  1694. 
failure  to  approve,  1694. 
receiver,  1694. 
householder,  who  is,  1694. 
insolvent  surety,  1694. 
discharge  of  surety,  1694. 
when  several  sureties  may  justify,  1695. 
actions    on    bonds    and    undertakings, 

1695. 
mechanic's  lien,  1695. 
general  rules  and  principles,  1698. 
undertaking  not  affected  by  change  of 
parties,  1700. 
to  be  filed,  1700. 

new,  when  sureties  insolvent,  2558. 
deposit  in  lieu  of,  2557. 
for  jail  liberties,  64. 
action  upon,  70,  71. 
party  in  interest  in  actions  upon,  384. 
complaint  in  action  upon,  571  to  573. 
action  upon  constable's  bond,  572. 
answer  in  action  upon  guardian's  bond, 

811. 
answer  in  suits  upon,  806. 
counterclaim  in  action  upon  undertak- 
ing on  arrest,  859. 
frivolous  pleadings  in  actions  on,  1008, 

1011. 
on  applying  for  order  of  arrest,  1129 

to  1133. 
to  be  discharged  from  arrest,  1152. 
on  staying  proceedings  and  injunctions, 

1260,  1261. 
on    obtaining    injunction    order,    suit 

thereupon,  1275. 
new  undertaking  required  on   applica- 
tion   to    vacate    injunction    order, 
1281. 
on    obtaining   warrant   of    attachment, 

1336,  1337. 
increasing,  1337. 
upon  attachment,  what  not  defense  to 

action  on,  1341. 
on   claim   to  attached   vessel,    1369   to 

1371. 
suit  upon,  1370. 

motion  to  increase  security  in  attach- 
ment, 1375. 
to    be    given    on    application    for    dis- 
charge of  attachment,  1393. 
to  be  given  on  application  by  partner 

to  discharge  attachment,  1395. 
by  junior  attachment  creditor  to  pre- 
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vent  release  of  vessel,  1397. 

upon  appointment  of  receiver,  1452. 

as  a  condition  of  setting  aside  inquest, 
1990. 

when  given  on  appeal,  court  order  lien 
of  judgment  suspended,  2471. 

notice  to  sureties,  2472. 

in  undertaking  may  be  waived,  2557. 

actions  upon,  2558  to  2563. 

on  appeal  to  the  court  of  appeals,  2665 
to  2676. 

on  appeal  to  supreme  court  from  in- 
ferior court,  2664. 

release  of  levy  under  execution  by  an, 
2889. 

by  partners  to  release  levy  under  exe- 
cution, 2893. 

by  plaintiff,  in  replevin,  3215. 

by  defendant,  on  reclaiming  chattel, 
3219. 

in  action  upon  lost  negotiable  paper, 

944w« 

provisions  as  to  people  and  municipal 
corporations,  3488. 

in  summary  proceedings,  how  disposed 
of,  3693. 

on  arrest  in  supplementary  proceed- 
ings, 3817. 

on  appeals  in  surrogate's  court,  3968. 

deposit  of  securities  in  surrogate's 
court  to  reduce  penalty  of  bond, 
3982. 

on  application  for  letters  testamentary, 
when  required,  4129. 

by  temporary  administrator,  3593  to 
3596. 

payment  of  legacy  on  giving,  4161. 

on  sale  of  decedent's  real  property, 
4432. 

by  testamentary  trustee,  4471. 

by  guardian  of  infant's  property  in  sur- 
rogate's court,  4490. 

by  guardian  of  infant's  person  in  surro- 
gate's court,  4493. 

by  testamentary  guardian,  4517. 

upon  answer  of  title  in  justice's  court, 
4574. 

where  defendant  obtains  adjournment 
in  justice's  court,  4581. 

on  appeal  from  justice's  judgment, 
4619. 

See  Jail  liberties;  Official 
bond,  action  upon;  Penal 
bond. 

Undertaking  in  surrogate's  court,  3996  to 
4000. 

See  Surrogates9  courts. 

Undue  Influence. 

over  testator,  4074  to  4093. 

person  as  beneficiary,  on  whom  testator 

dependent,  4085. 
change  of  expressed  intention,  4086. 
testator's  declarations,  4087. 
fraud,  4087. 

See  Probate  of  wills. 
Unincorporated  association,  3444  to  3449. 
actions  by  or  against,  3444. 

to    what    bodies    provision    applies, 

3446. 
to  what  actions,  3447. 
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Unincorporated  association — continued. 
.  members,    actions    by    and    against, 

3447. 
who  sued,  3448. ' 
complaint,  3448. 
proof,  3448. 
dissolution,  3449. 
death  of  a  member,  proceedings  upon, 

3449. 
judgment     and     execution     in     action 

against,  3449. 
members,   action    against   after   action 

against  association,  3450. 
article     permissive     only;     limitation, 

3451. 
misnomer,  when  not  available,  3451. 

United  States. 

when  no  habeas  for  prisoner  detained 
by,  3495. 

when  corporation  created  by,  deemed 
domestic,  4908. 

writ  of  assessment  of  damages  appli- 
cable to  land  taken  by,  3590. 

United  States  courts. 

how  records  of  proved,  1948. 

United  States  departments. 

how  records  of  proved,  1948. 

United  States  officers. 

jurisdiction  of  State  courts  in  suits  af- 
fecting, 9. 

United  States  process. 

prisoners  to  be  received  under;  sheriff 
answerable  for  their  safe  keeping, 
62. 

United  States  signal  service. 

records  of,  as  proof,  1948. 

Unknown  defendant. 

how  to  be  designated  in  summons,  etc., 

414  to  416. 
allegation  of,  when  demurrable,  710. 

Use. 

of  goods,  statute  of  limitations  appli- 
cable to  actions  for,  169. 

Use  and  occupation. 

complaint  in  actions  for,  524. 
irrelevant  allegations  in  answer  to  ac- 
tion for,  1076. 

Usurpers. 

costs  against,  3488. 

See  Quo  warranto. 

Usury. 

how  to  be  pleaded,  652. 

answer  pleading,  807. 

whether  can  be  set  up  by  way  of  coun- 
terclaim, 859. 

frivolous  pleadings  averring,  1011. 

amending  pleading  to  interpose  defense 
of,  1467. 

limitation  of  borrower's  action  for,  179. 

Utica. 

recorder's  court  of,  4692,  4693. 

See    Recorder's    court    of    the 
city  of  Utioa. 

Vacancy. 

in  office  of  judge,  does  not  effect  a  dis- 
continuance, 20. 

Vacating. 

order  of  arrest,  1136  to  1147. 
or  modifying  injunction  order,  1275  to 
1281. 


Vacating — continued, 

attachment,  1375  to  1392. 

provisional  remedy,  within  what  time 

motion  to  be  decided,  1454. 
judgment  obtained  by  confession,  2491. 
judgment  for  irregularity  or  error  in 

fact,  2501  to  2520. 

See  fully  under  Judgment. 
letters-patent,  3480. 
awards,  3764  to  3770. 
attachment  in  justice's  court,  4553. 
judgment  of  divorce,  3301. 
Value. 

allegations  of,  when  made  more  definite 

and  certain,  1086. 
proving    by    evidence    of    transactions 

with  deceased,  1768. 
Variances. 

material,    how   provided    for,    1021    to 

1023. 
immaterial,  how  provided  for,  1029. 
what  held  immaterial,  1023  to  1028. 
how  differs  from  failure  of  proof,  1030 

to  1036. 
between  summons  and  complaint,  1455. 
if  claimed,  should  be  stated,  2063. 
when    disregarded    in    justice's    court, 

4567. 

See  Pleading. 

Venire. 

not  necessary  in  civil  actions,  2382. 

Venue* 

omissions    of,    cured    by    amendment, 
1460. 

Verdict. 

discharge  of  jury  failing  to  agree,  2371. 
papers  taken  by  jury,  2371. 
inducing  to  agree,  2371. 
withdrawing  juror,  2371. 
plaintiff  cannot  submit  to  nonsuit  after 

jury  retires,  2371. 
in  action  to  recover  money,  jury  to  as- 
sess damages,  2372. 
double,    treble,   or    increased    damages, 

2372. 
Verdict   subject    to    the    opinion   of   the 

court,  2372  to  2374. 
does  not  apply  to  trial  by  court,  2372. 
nor  unless  facts  are  undisputed,  2372. 
nor  where  the  verdict  is  special,  2373. 
exception  to  direction,  2373. 
judgment  cannot  be  ordered,  2373. 
order  prevents  entry  of  judgment,  2373. 
procedure  at  app.  div.,  2373. 
motion  for  judgment  on,  2449. 
power  of  court  of  appeals  on,  2374. 
General  and  special  verdict  defined,  2374 

to  2380. 
verdict  in  absence  of,  counsel,  2374. 
effect  of  a  general  verdict,  2374. 
what  is  a  special  verdict,  2375  to  2378. 
verdict    neither    general    nor    special, 

2375. 
jury  not  agreeing,  2376. 
construction  and  application  of  section, 

2376. 
verdict  on  several  issues,  2377. 
joint  defendants  in  tort,  2377. 

contract,  2377. 
several  counts,  2377. 
separate  actions  in  trespass,  2377. 
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Verdict— continued. 

when  general  verdict  proper,  2377. 

ejectment,  2378. 

special  questions,  2378. 
not  answered,  2378. 

special  verdicts,  2378. 

irregular  verdicts,  2378. 

correcting  verdicts,  2379. 

damages    exceeding    amount    claimed, 
2380. 

exceptions  must  be  specific,  2380. 

disagreement,  2380. 

motion  by  defendant,  2380. 

appeal,  2380. 

motion  for  judgment  on  special,  2449. 

special  finding  controls  general  verdict, 
2380. 
Entry  of  verdict. 

subsequent  proceedings,  2381. 

when  verdict  final,  2381. 

mode  of  arriving  at  verdict,  2381. 

quotient  verdict,  2382. 

verdict  assignable,  2382. 

See  also  Jury  trial. 
directing,  2004  to  2076. 
allowance  of  interest  in,  2421. 
when  provisional  remedy  ends  on,  1138. 
defects  cured  by,  1455. 
amendment  of  pleadings  after,    1500   to 
1508. 

amending,  complaint  after,  1504. 
in  case  of  tender  refused,  1546. 
death  of  party  after,  1590. 
no  abatement  after,    in  action   for  per- 
sonal injury,  1592. 
See  Abatement. 
after  party's  death,  1594. 

in  ejectment  to  specify  estate,  2970. 
what  to  state  in  replevin,  3234  to  3237. 
motion  to  set  aside,  2196. 
when   portion   may   be   remitted   in   city 
court  of  New  York,  4687. 
See  also  Jury  trial;  Trial. 
in  justice's  court,  4598. 

See  Justices  of  peace,  courts  of. 

Verification. 

how  and  by  whom  made,  911. 
where  parties  united  in  interest,  911. 
by  domestic  corporation,  911. 
by  the  people  or  officers,  911. 
by  foreign  corporation,  911. 
by  non-resident  of  county,  911. 
when  may  be  made  by  agent  or  attor- 
ney, 911. 
by  husband  and  wife,  913. 
by  party  in  interest,  914. 
form  of,  914. 

by  agent  or  attorney,  912. 
how  executed,  908. 
when  confined  to  counterclaim,  918. 
remedy  for  failure  to  verify,  919. 

or  defective,  919. 
of  pleadings,  when  necessary,  908. 

in  case  of  fraud,  919. 

when  omitted,  908. 
as  evidence,  908. 

copy  served  assumed  correct,  909,  910. 
what  is  subsequent  pleading  for,  910. 
procedure  when   claim  made  to  omit, 

908. 
not  needed  in  libel,  909. 


in  divorce,  909. 

by  trustee  of  manufacturing  company, 

909. 
executed  in  other  States  and  countries, 

1826. 
form  and  manner  of,  914. 
when   presumed   to  be  on   knowledge, 

910. 
when   pleading  treated  as  nullity  for 

want  of,  919. 
of  answer  prevents  inquest,  1988. 
of  dilatorv  defenses,  872. 
of  bills  of  particulars,  945. 
adding    to    pleading    by    amendment. 

1481. 
of  copy  of  original  book  of  foreign  cor- 
poration, 1940. 
of  pleadings  in  surrogate's  court,  3926. 
See  Pleadings. 
Vessel. 

jurisdiction  of  State  courts  in  actions 

affecting,  16. 
joint  owners  of,  who  may  be  joined  as 

plaintiffs,  330. 
parties    defendant   in   actions   against 

partnership  owners  of,  368. 
attachment  of  goods  on  shipboard,  1361. 
attachment  of,  1369. 
discharge   of,   from  attachment,    1371, 

1395. 
undertaking  by  junior  attachment  cred- 
itor to  prevent  release  of,  1397. 
subsequent  attachment,  1397. 
proving  documents  relative,  1948. 
Vested  rights, 

effect  of  Code  of  Civil  Procedure  upon, 
4914.  *^ 

Vexations  litigation,  3420. 
View. 

in  action  for  waste,  3139. 
Village. 

action  to  prevent  spoliation  of  funds 
of,  8451  to  3458. 
by   and   against   certain   officers   of, 

3458  to  3460. 
for  injury  to  trees,  3154. 
Void  process. 

partial  defense  to  trespass  under,  869. 
Voir  dire. 

examination    of    witnesses    upon    the, 
2017. 
Voluntary  appearance. 
effect  of,  267  to  271. 

See  Appearance. 
Voluntary  association. 

construction  of  bequest  to,  4120. 

See     Unincorporated    associa- 
tion. 
Voluntary  dissolution  of  corporation. 

additional  allowance  in,  4826. 
Vouchers. 

to  executor's  account,  4310,  4311. 
in  accounting  by  testamentary  trustee, 
4445. 
Waor. 

now  pleaded,  653. 
Wages. 

when  cannot  be  attached,  1349. 
Waiver. 

of  action  against  sheriff  upon  under- 
taking for  jail  liberties,  72. 
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Waiver — continued. 

of  jury  trial,  2278  to  2281. 

of  security  on  appeal,  2557. 

of  referee's  oath,  2322. 

of  objection  where  not  taken  by  an- 
swer or  demurrer,  733. 

of  right  of  appeal,  2536  to  2543,  2735. 

by  appearance,  268. 

See  also  Sittings  of  Courts. 
Ward.    See  Guardian. 

Warranty. 

when  statute  of  limitations  begins  to 
run  against  action  for,  252. 

complaint  in  action  for  false,  535. 

breach  of,  setting  up  as  a  counterclaim, 
859. 

Waste,  3134  to  3137. 

against  whom  action  for,  lies,  3134. 

who  can  maintain,  3135. 

denned,  3135. 

heir,  devisee,  grantor,  action  by,  3137. 

guardian,  action  against,  3137. 

purchaser  under  execution,  action  by, 
3137. 

judgment  in;  treble  damages,  3137. 

joint  tenant  or  tenant  in  common,  ac- 
tion by;  the  judgment,  3138. 

partition,  interlocutory  judgment  for, 
3138. 

damages  deducted  from  defendant's 
share,  3138. 

view  of  the  premises,  3139. 

counterclaim  in,  857. 

pending  redemption  period,  order  to 
prevent,  2914. 

of  local  public  funds,  action  to  pre- 
vent, 3451. 

injunction  to  prevent,  1204,  3190. 

Watch. 

whether  exempt  from  levy  and  sale  un- 
der execution,  2873. 

Water. 

injunctions  to  restrain  violation  of 
rights  in,  1204. 

Waters. 

of  the  State,  jurisdiction  of  State 
courts  as  to  matters  arising  out  of, 
10. 

Westchester  County. 

subpoena  of  city  court  of  New  York  can 
be  served  in,  122. 

Widow. 

legacy  to,  4256. 

Widow's  exemption,  4215  to  4219. 
See  Decedents'  estates. 

Wife. 

jurisdiction  of  county  court  over  sep- 
arate estate  of,  127. 

service  of  summons  upon,  274. 

when  to  be  joined  with  husband  in  ac- 
tions, and  when  not,  403  to  407. 

uniting  causes  of  action  against  hus- 
band and,  683. 

answer  in  action  for  enticing  away, 
809. 

may  act  as  surety  for  husband,  1694. 

not  excluded  as  a  witness  because  hus- 
band is  interested,  1731. 

when  not  competent  as  a  witness,  1795. 


Wife — continued. 

when  entitled  to  letters  of  administra- 
tion, 4152. 

See  also  Married  woman. 

Will. 

defined,  3914. 

jurisdiction  of  supreme  court  over,  92. 

capacity  to  make  a,  4057  to  4074. 

witness  to,  not  disqualified,  3930. 

knowledge  of  contents  of,  4038. 

proof  of,  4014  to  4022. 

acknowledgment,  4022  to  4028. 

publication  of,  4028  to  4034. 

attestation  of,  4034  to  4038. 

signing,  4038  to  4043. 

provision  as  to  trustee  of  express  trust 

suing,  inapplicable  to,  395. 
complaint  in   action  for   construction, 

654. 
to  set  aside  probate,  655. 
demurrer  to  complaint  for  fraudulent 

destruction  of,  716. 
interposing  counterclaim  in  action  for 

construction,  859. 
action  for  construction,  preference  of, 

1652. 
evidence  of  transactions  with  deceased 

offered  on  probate,  1748. 
Action  to  establish  or  impeach,  3372  to 

3378. 
when  action  to  establish,  3372. 
judgment  establishing,  3373. 
admitting  will  to  probate,  3373. 
contents    of    judgment;     surrogate's 

dutv,  3374. 
lost  will,  proof  of,  3374. 
real  property,  action  to  establish  will 

of,  3376. 
article  applicable  to  all  wills,  3378. 
real  property  not  to  be  sold  or  mort- 
gaged contrary  to,  3748. 
form  of,  4008. 
nuncupative,  4009. 
holographic,  4009. 
execution  of,  4009. 
destruction,  mutilation  and  cancellation 

of,  4049. 
revocation  and  cancellation  of,  4094. 

See  also  Probate  of  wills;  Rev- 
ocation of  probate;  Foreign 
wills;  Letters  testamentary; 
Testamentary  guardians. 

Will  annexed. 

letters  of  administration  with;   when, 

and  to  whom,  4134  to  4140. 
powers  of  administrator  with,  4002. 

"With  costs." 

the  term  defined,  4784. 

Withdrawal. 

by  attorney,  39. 
of  attorney's  appearance,  265. 
of  juror  to  prevent  failure  of  justice, 
2371. 

"Without  costs  to  either  party." 

the  term  defined,  4790. 

Witness. 

interested  in  event,  1739. 
who  disqualified,  1740. 
source  of  title  or  interest,  1752. 
personal  transaction  or  communication, 
1768. 


5S54    Jtoforoneos  are  to  Pag*.     Vol.  I  ends  p.  1454;  Vol.  II  ends  p.  2888;  VoL  III  ends  p.  4198. 


Witness — continued. 

when  not  personal  transaction  or  com- 
munication, 1776. 

waiver  of  objection  by  giving  evidence, 
1784. 

testimony  of  deceased  or  insane  witness, 
1791. 

testimony  of  non-resident  departed 
from  State,  1791. 

exhibits  and  documents  previously 
taken  or  read  in  evidence,  1791. 

construction  and  application  of  section 
as  to  evidence  on  prior  trial,  1792. 

husband  or  wife  as  witness;  construc- 
tion and  application  of  section, 
1795. 

physicians  and  nurses;  exception,  1799. 

construction  and  application  of  section 
as  to  physicians  and  nurses,  1799. 

construction  and  application  of  section 
as  to  attorneys,  counsellors,  clerks, 
and  stenographers,  1815. 

construction  and  application  of  section 
excusing  witness  from  testifying, 
1821. 

admission  by  member  of  corporation, 
1822. 

surveyor,  1825. 

mode  of  serving  subpoenas  issued  out  of 
a  court,  1829. 
duces  tecum,  1829. 
fees,  1830. 

vacating  subpoena,  1830. 
vice-consul,   1830. 

penalty  for  disobedience,  1830. 
what  is  good  excuse,  1830. 
action  for  penalty,  1830. 

subpoena  issued  by  judge,  referee,  arbi- 
trator, etc.,  1830. 
penalty  for  disobeying  such  subpoBna, 
1831. 

when  witness  to  be  imprisoned,  1832. 

contents  of  warrant  of  commitment, 
1832. 

to  whom  warrant  for  witness  directed; 
how  executed,  1832. 

not  apply  in  justices'  courts,  1832. 

when  to  be  discharged  from  arrest,  1832. 

by  whom  witness  may  be  discharged; 
proceedings,  1833. 

application  of  provisions  to  judgments, 
1833. 

records  not  to  be  removed  by  virtue  of  a 
subpoena,  1833. 

production  of  book  of  accounts,  1833. 

books  and  paper s  of  corporation,  how 
produced,  1834. 

when  attendance  not  required  by  sub- 
poena duces  tecum,  1834. 
See  also  Evidence. 

how  procured  on  arbitrations,  3761. 

privileged  from  arrest,  1134,  1136. 

husband  and  wife  as,  1795. 

conviction  does  not  disqualify,  1798. 

when  excused  and.  when  not  excused 
from  answering,  1820. 

not  excluded  by  reason  of  interest, 
1731. 

when  party  cannot  be,  1731  to  1791. 

examined  before  trial,  1835. 

where  compelled  to  attend,  1905. 


Witness — continued. 

calling  opposing  party  as,  2025. 
changing  place  of  trial  for  convenience 

of,  2149,  2155  to  2171. 
service  of  summons  upon,  274. 
control   over,   by   justice  of   peace  on 

trial,  4596,  4597. 
testimony  of  aged,  sick,  or  infirm,  in 

surrogate's  court,   3929,  3930. 
to    wills,    production    of,    on    probate, 

4010,  4011. 

Witness  in  justice's  courts. 

compelling     attendance     of,     4584     to 
4586. 
Witness  fees,  1830. 

fees  of,  upon  trial  by  sheriff's  jury  of 
claim  of  third  person  to  property 
seized,  57. 
in  general,  4826  to  4830,  4897. 
on  deposition  to  be  used  out  of  State, 
4898. 
Right  to  taw,  4827. 
time  of  attendance,  4828. 
not  sworn,  4829. 
clerk  as,  4829. 
attorney  as,  4829. 
party  as,  4829. 
mileage  of,  4830. 

when  parties  or  attorneys  not  allowed, 
4877. 

See  also  Taxation  of  costs. 
in  surrogate's  court,  3961. 
in  justice's  court,  4903. 

See  also  Evidence;  Oaths  and 
affirmations;    Trial. 
Woman. 

when  exempt  from  arrest,  1120. 

in  justice's  court,  4544. 
entitled  to  same  exemption  from  levy 
and  sale  under  execution,  as  house- 
holder, 2874. 
execution  against  person  of,  2939. 
slander  imputing  unchastity  to,  3435. 
See  also  Married  women. 
Work  and  services. 

pleadings  in  action  for,  575  to  577. 
answers  in  actions  for,  808. 
counterclaims  in  actions  for,  858. 
frivolous  pleadings  in  actions  for,  1011. 
See  also  Services. 
Writ. 

to  be  in  name  of  the  people,  and  in 

English,  not  abbreviated,  19. 
teste  of,    19. 
filed  with  return,  19. 
how  subscribed  and  indorsed,  20. 
absence  or  defect  in  seal,  20. 
not  affected  by  failure  or  adjournment, 

23. 
of  inquiry  on  failure  to  reply  to  coun- 
terclaim, 878. 
on    default    to    ascertain    damages, 
2436. 
State  writs  enumerated,   3489. 
to  be  under  seal,  3489. 
at  instance  of  people,  3489. 
relator,  when  joined,  3490. 
parties  to,  3490. 

may  appear  by  attorney,  3490. 
allowance   with    date   to    be   indorsed, 

3490. 
proceedings  on  writ,  final  order,  3490. 


References  are  to  Pope*.     Vol.  1  ends  p.  1464;  Vol.  II  snds  p.  2888;  Vol.  Ill  ends  p.  4198.     5355 


Writ — continued. 

when  returnable,  3490. 
service,  3490. 

See  also  People  of  State. 

Writ  of  error. 

abolished,  2523. 

Writs  generally. 

of  scire  facias,  abolished,  3487. 

of  quo  warranto,  abolished,  3487. 

of  discharge,  abolished,  3517. 

of  consultation,  abolished,  3586. 

of  assessment  of  damages.  See  Assess- 
ment of  damages. 

of  certiorari  to  inquire.  See  Certi- 
orari, to  inquire. 

of  certiorari  to  review.  See  Certi- 
orari, to  review. 


Writs  generally — continued. 

of     habeas     corpus     to     inquire.    See 
Habeas  corpus,  to  inquire. 

of     habeas     corpus     to     review.    See 
Habeas  corpus,  to  review. 

of  mandamus.    See  Mandamus. 
of   prohibition.    See  Prohibition,   writ 
of. 

See  also  People. 

Writing  and  indorsing. 

pleading,  893. 

Written  instrument. 

pleading,   505. 

Yonkers, 

city  court  of,  4693,  4694. 
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